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Meeson  &  Welsby's  Reports 

Phillips's  Reports    . 

Perry  &  Davidson's  Reports 

Queen's  Bench  Reports,  by  Adolphus 
&  Ellis 

Robinson's  Reports 

Robertson's  Reports 

Scott's  New  Reports 

Simon's  Reports 

West's  Reports 

Young  &  Collyer's  Reports 

Young  &  Collyer's  Chancery  Cases. 


} 
} 


C<mrts,  8fc. 

Queen's  Bench. 
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Queen's  Bench. 
Bankruptcy. 

Queen's  Bench,  Common 
Pleas,  and  Exchequer. 

Queen's  Bench. 
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Chancery. 

Bankruptcy. 
Chancery. 
Common  Pleas. 
Exchequer  of  Pleas. 
Exchequer  in  Equity. 
Queen's  Bench,  Common 

Pleas   and    Exchequer 

of  Pleas. 
Queen's  Bench. 
Abridgment  of  Statutes. 

Exchequer  Chamber. 

Chancery. 
Bankruptcy. 

Common  Pleas. 

Nisi  Prius. 
Chancery. 
Exchequer  of  Pleas. 

Queen's  Bench. 

Admiralty. 
Ecclesiastical. 
Common  Pleas. 
Chancery. 
House  of  Lords. 
Exchequer  in  Equity. 
Chancery. 
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NAMES  OF  THE  BARRISTERS 

WHO  HAVE  REPORTED  THE  CASES  CONTAINED  IN  THE  NEW  SERIES  OF 

THE  LAW  JOURNAL  REPORTS. 

DURING  TUB  PERIOD  OOSfPRISED  TS  TB3S  DIGEST. 


VOL.  In  t|^  (ZDottrts  of  (ZDfiancerSi 

X.  PHILIP  TWELLS,  Esq.,  FREDERICK  JAMES  HALL,  Esq. 

and  THOMAS  HARE,  Esq. 
PHILIP  TWELLS,  Esq.,  FREDERICK  JAMES  HALL,  Esq., 
XL  XII.  XIII.  \         THOMAS    WYATT    GUNNING,     Esq.,    BENEDICT 
XIV.  J  LAWRENCE  CHAPMAN,  Esq.  and  EDWARD  COOKE, 

Esq. 

Sxtj^quer  in  Squftg,* 

X.  EDWARD  COOKE,  Esq. 

3Saniintpt(B, 

X.  CHARLES  STURGEON,  Esq. 

XI.  CHARLES  STURGEON,  Esq.  and  EWEN  HENRY 

CAMERON,  Esq. 

XII.  BENEDICT  LAWRENCE  CHAPMAN,  Esq. 

XIII.  XIV.  PHILIP  TWELLS,  Esq.  and  BENEDICT  LAWRENCE 

CHAPMAN,  Esq. 

X.  XL  XII.    '       JOHN  DEEDES,  Esq.  and  HERMAN  MERIVALE,  Esq. 

XIII.  JOHN  DEEDES,  Esq.  and  PHILIP  BOCKETT  BARLOW, 

Esq. 

XIV.  PHILIP  BOCKETT  BARLOW,  Esq.  and  HENRY  SELFE 

SELFE,  Esq. 

3Saa  ODoartt 

X.  XI.  PHILIP  BOCKETT  BARLOW,  Esq.  and  HENRY  SELFE 

SELFE,  Esq. 

XII.  WILLIAM  LEECE  DRINKWATER,  Esq. 

XIII.  GEORGE  MORLEY  DOWDESWELL,  Esq. 

XIV.  HENRY  JOHN  HODGSON,  Esq. 

♦  The  jurisdiction  of  this  Court  abolished  and  transferred  to  the  Court  of  Chancery  from  the  IJth 

of  October  1841. 


NAMES  OF  THE  BARRISTERS— con/inttcrf. 

VOL.  (iTommon  Peas^ 

X.  XI.  XII.  PHILIP  BOCKETT  BARLOW,  Esq.  and  HENRY  SELFE 

SELFE,  Esq. 

XIII.  HENRY  SELFE  SELFE,  Esq.  and  WILLIAM  LEECE 

DRINKWATER,  Esq. 

XIV.  WILLIAM   LEECE    DRINKWATER,  Esq.  and  GEORGE 

MORLEY  DOWDESWELL,  Esq. 

Sxci^equet  of  ^as  anlK  Sxcj^equer  (S^ftamitt^ 

X.  HENRY  HORN,  Esq.  and  FRANCIS  TOWERS  STREETEN, 

Esq. 

XI.  XII.  Xlll.       HENRY  HORN,  Esq.  and  FRANCIS  TOWERS  STREETEN, 

Esq.  (Exchequer),  and  GEORGE  MORLEY  DOWDES- 
WELL, Esq.  (Exchequer  Chamber). 
XIV.  HENRY  HORN,  Esq.  and  FRANCIS  TOWERS  STREETEN, 

Esq.  (Exchequer);  GEORGE  MORLEY  DOWDES- 
WELL, Esq.  and  HENRY  JOHN  HODGSON,  Esq. 
(Exchequer  Chamber). 

®l^e  iWagisttates'  (SCases 

Are  contributed  by  the  Barristers  of  the  respective  Courts  in  which  they  are  decided. 
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INSTRUMENTS. 
Generally,  what  amounts  to,  308 
Bills  of  Exchanob,  303 
Receipt  or  Acquittance,  303 
Orders,    Warrants,     Undbrtakihgs,    and 

Requests,  303 
Indictment,  Form  and  RBauisiTas  ov,  304 
Conviction  and  Evidence,  304 

FORMEDON.— See  Fines  and  Recovbribb. 

FRAUD  AND  COVIN,  304 

FRAUD,  RELIEF  AGAINST,  305 

FRAUDS,  STATUTE  OF. 
Contracts  required  to  be  in  Writing,  306 
Note  or  Memorandum  in  Writing,  307 
Delivery  and  Acceptance,  308 

FREE  WARREN,  308 

FRIENDLY  AND  BENEFIT  SOCIETIES, 
309 

FROGMORE,  310 

GAME,  310 
GAMEKEEPER.- See  Assault. 

GAMING,  310 

GAOL. — See  Debtor  and  Creditor — Prisonbr. 

GEOLOGICAL  SURVEY,  312 

GIFT,  312 

GOLD  AND  SILVER  WARES,  312 
GOODS  BARGAINED  AND  SOLD,  312 
GOODS  SOLD  AND  DELIVERED,  813 
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GRAND  JURY,  SM 
GRANT,  314 
GUARANTIE. 

CONSTBUCnOlT  OP,  814 
CoidlDSBATION,   316 

Alteration,  bt  Stranosr,  316 
Pleading  and  Svtdbnce,  316 

GUARDIAN,  817 

HABEAS  CORPUS. 
JuRiaDicnoN  lo  qbaitt,  317 
pubpobb  of  granting^  318 
Return,  318 
Irrbgularitt,  Waiver  of,  318 

HACKNEY  AND  STAGE  COACH,  319 

H£IR»  319 

H£AIOT-^«e  Trotbr. 

HIGHWAY. 
Rbpair  of,  819 

Indictment  for  Non- Repair  of,  320 
Surveyors,  321 

Divbrtino  and  stopping  up,  821 
Mandamus,  322 
Costs,  322 

HORSE,  322 

HOUSE,  322 

IDENTITY,  322 

IMPRISONMENT.— See  Prisonbr. 

INCLOSURE.  ACTS,  322 

INCUMBRANCES.— See  Charges. 

INDEBITATUS  ASSUMPSIT,  324 

INDICTMENT. 

General  Sufficibmct  of,  824 
Sufficibbct  op,  in  its  dbscriptiye  Parts. 

Pertons,  Z25 

Fropertjff  32fi 

Animals,  ZU 

CmuUjfJ^mrt,  326 

HighuSSi  326 

Vemuy  326 
Conclusion  of,  326 
Pleading,  826 
Practice  and  Trial,  327 
Evidence,  327 
Quashing,  327 
Traverse,  327 
Judgment,  327 
Second  Indictment,  328 
Removal  of,  bt  Certiorari,  328 

INFANT. 
Maintenance,  328 
Guardian,  329 
Ward  of  Court,  330 
Actions  and  Suits,  330 
Rights  and  Liabilities,  380 
Marriage,  331 
Sale  of  Property,  881 

INFERIOR  COURT. 
Courts  of  RxauEST. 

Comnn$9i9n€rgyQuo^ficatvmof^  331 

Clerk  of  the  Court,  331 
Separate  Demands^  332 

Digest,  1840— 18i5. 


Process,  332 

False  Judgment,  332 

Execution,  332 

Costs,  332 

Entry  of  Suggestion,  333 

Removal  qf  Judgment,  333 
County  Court,  333 
Borough  Coubv,  333 
Court  Baron,  333 
Court  of  Conscience,  833 
Debt  on  Judgment  of,  333 

INFORMATION. 
At  the  Suit  of  the  Attobvby  GfiNBRALy  334 
Criminal  Information. 

When  granted,  in  general,  334 

Against  Magistrates,  334 

Time  for  moving  for,  335 

INJUNCTION. 
Special  Injunction,  335 
To  restrain  Proceedings,  338 
Extending  AND  continuinO,  341 
Brbach  op,  341 
Dissolving,  342 
Practice,  342 

INNKEEPER,  345 

INQUISITION,  345 

INSANITY,  346 

INSOLVENT  DEBTOR. 
Assignees,  346 
schbdulb,  847 

Fraudulent  Payments  ani?  Conveyance,  348 
Assets  AcauiRBD  after  Insolvency,  348 
Warrant  of  Attorney  by,   under  1   &   2 

Vict.  c.  110.  s.  87,  849 
Order  for  Protection,  849 
Discharge,  349 
Praotiqb,  350 

INSPECTION.— See    Evidence— Production 
and  Inspection  of  Deeds,  &c. 

INSURANCE. 
Interest,  350 
Policy,  350 
Loss,  351 

On  Pledge  of  Goods,  352 
On  Lives,  852 
Against  FiRB,  353 
Over-Insurance,  353 

INTEREST. 
Where  payable,  353 
Computation  and  Rate  of,  354 
Common  Count  for,  354 

INTERPLEADER  AT  LAW. 
To  what  Gases  APPLICABLE,  354 
Relief  to  the  Sheriff,  355 
JuDGBfs  Order,  S65 
Costs  of  Parties,  in  general,  855 
Sheriff's  Costs,  when  allowbd,  B66 
Practice,  356 

INTERPLEADER  SUIT,  IN  EQUITY,  356 

INTRUSION,  357 

JOINT  STOCK  COMPANY,  357 

JOINT  TENANT  AND  TENANT  IN  COM- 
MON, 339 
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JUDGMENT. 

SlQNINQ  AND  ENTEBING. 

Ingtneral,  B59 

After  Judge's  Order  f or ^  359 

Under  what  Date  entered^  859 

Nunc  pro  tunc,  360 
Foe  Want  op  a  Plea,  860 
Op  Non  Peos.,  860 
Nolle  PEOBEaui,  860 
As  in  case  op  Nonsuit,  860 
Non  obstante  Veeedicto,  S63 
Judge's  Oedbr  for. 
By  Consent,  863 

Charging  Stock,  ^c„  under  1  *  2  Viet.  c.  1 10. 
«.  14,  363 

^^^fo^Lo**^'^'^'  ^^^^  1  *  2  Vict.  c.  110. 
8.  18,  363 

After   Defendant's   Death,  when   Lands 

BOUND  BY,  363 

Against  One  op  several  Joint  Debtors.  863 
Revival  op,  864 
Execution  on,  864 
Arrest  op,  864 
Setting  aside,  364 
Entering  Satisfaction  on,  365 
Judgment  recovered,  365 
Foreign  Judgment,  365 
Proceedings  upon,  in  EauiTY.  365 
JURY. 

In  general,  366 
Challenging,  366 
Exemption  prom  serving,  866 
Special  Jury,  366 
Tales,  367 

JUSTICES  OF  THE  PEACE. 
Jurisdiction  op,  867 
Orders,  Convictions  and  Warrants,  368 
Certificate  OP  Dismissal  op  Complaint,  369 
Actions,  369  ' 


LANDLORD  AND  TENANT. 
Rights  and  Liabilities  op  Landlord,  870 
RIGHTS  AND  Liabilities  of  Tenant,  871 

CONTRACTS  BETWEEN,   371 

Holding  over,  Effect  op,  372 
op^'^7^3''''  '''  '^^'^^  ""'  Tenancy,  Effect 

Tenancy  from  Year  to  Year,  873 

Tenancy  at  Will,  373 

Rent,  378 

Repairs,  375 

Notice  to  quit,  375 

Eviction,  376 

Small  Tenements  Act,  377 
LAND  TAX,  377 
LARCENY. 

Generally,  what  amounts  to  Larceny,  878 
Casks  op  finding,  379  »»*  <»/o 

Breaking  into  and  Stealing  in  a  Shop  or 

Warehouse,  379 
In  a  Dwelling-house,  879 
By  Servants,  379 
Op  Post-Letters,  379 
Op  Ore  in  a  Mine,  380 
Indictment,  380 

Evidence- Pbkm'mption  arising  from  Pos- 
session, 380 


LEASE. 
Lease  or  Agreement,  880 
Op  Charity  Lands,  381 
Valid  or  Void,  381 
Construction  of,  381 
Covenants,  382 
Assignment  op,  388 
Renewal  of,  884 
Surrender,  885 
Forfeiture,  38^ 

LEAVE  AND  LICENCE.— Sec  Licence. 
LEGACY. 
Construction,  in  general,  385 
Who  may  take  as  Legatees,  390 
What  Property  passes,  898 
What  Interest  vests. 
Absolute,  393 
For  Life,  395 
Tenancy  in  common,  897 
Joint  Tenancy,  397 
Separate  Use,  897 
Trust  or  Beneficial,  398 
On  what  Property  chargeable,  398 
Survivorship,  400 
Specific  and  demonstrative,  401 
Cumulative,  402 
Vested  and  Contingent,  404 
Conditional,  407 
By  Implication,  408 
Payment  of,  408 
Investment,  409 
Abatement,  410 

Ademption  and  Satisfaction,  410 

Lapse,  410 

Revoked,  411 

Omitted,  411 

Void,  411 

Assent  to,  412 

Priority,  418 

Residue,  413 

Interest  ON,  414 

Annuity,  415 

Rights  and  Liabilities  of  Lrn^ijTr.  415 

Legacy  Duty,  416  - 

LIBEL. 
Action  for,  where  maintainable. 

In  general,  418 

Privileged  Communications,  418 
Pleadings. 

Inducement,  418 

Innuendos  and  Explanatory  Averments,  418 

Pleas  of  Justification,  419 

Demurrer  to  Part  t/ Libel,  419 
Evidence. 

In  general,  419 

OfMaUce,  420 

In  Mitigation  qf  Damages,  420 
Amendment,  420 
Certificate  for  Costs,  420 
Damages,  420 
Nonsuit,  420 

LICENCE,  420 

LIEN. 

AT  LAW,  421 

IS  EQUITY,  421 
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LIGHTS,  42S 
LIMITATION  ACT,  423 

LIMITATIONS,  STA1*UTE  OF. 
Whe&b  available,  424 
Computation  of  Tins,  427 
Promisb,  and  Acknowledqmbnt  in  Bar, 

427 
Pabt  Payment,  429 
Pleading  and  Bvidencb,  4S0 

LOADED  ARM,  430 

LOAN  SOCIETIES,  430 

LOCAL  ACT. — See  Rate — Tendebof  Ahendi. 

LORD'S  ACT.— See  Pbisoneb. 

LOTTERIES,  481 

LUNATIC. 
In  obnbbal,  431 
Committee,  432 
Commission  and  Practice,  432 
Fees  payable  in  Lunacy,  433 

MAINTENANCE,  433 
MALICIOUS  ARREST,  434 
MALICIOUS  INJURIES,  434 
MALICIOUS  PROSECUTION,  434 
MANCHESTER,  440 

MANDAMUS. 

When  it  lies. 

To  Juttices  and  SessionSf  485 

To  Churchwardent  and  Overseen,  437 

To  InkaHtamts  to  aaaemble  in  Vettry,  487 

To  elect  Organitt,  437 

To  Tithe  Committionere,  437 

To  Regutrar  o/Birtht,  437 

To  the  Excite  to  ietue  a  Permitf  487 

To  Trustees,  487 

To  admit,  in  case  of  Crown  Manor,  438 

For  Priioner''s  Allowance,  438 

For  an  Insolvents  Pension,  438 

For  Compensation,  438 

On  Second  Jpplicationfor,  438 

Jn  other  Cases,  438 
Peremptory  Mandamus,  438 
Writ  op. 

Sufficiency  of,  439 

Return  to,  439 

Parties  interested,  —See  Damages  and  Costs. 

Demurrer — Practice  on,  439 
Damages  and  Costs,  439 

MANOR,  440 

MANSLAUGHTER,  441 

MANUFACTURES,  441 

MARKET,  441 

MARRIAGE. 
Validity  of,  442 
Articles,  442 
Settlement,  442 
Breach  of  Promise,  443 
Nullity  of  Marriage,  443 
Marriage  Act,  443 

MARSHALLING,  443 
MASTER  AND  SERVANT,  443 
MASTERS  IN  CHANCERY,  444 


METROPOLIS,  445 

MIDDLESEX,  445 

MILLBANK  PRISON,  445 

MINE,  445 

MISDEMEANOUR,  445 

MISNOMER,  440 

MISTAKE,  446    • 

MODUS.— See  Tithes. 

MONEY  COUNTS. 
Money  had  and  received,  446 
Money  paid,  449 
Money  lent,  449 

MORTGAGE. 
Constitution  and  Extent,  450 
EouiTABLE  Mortgage,  451 
Rights  of  the  Mortgagee,  452 
Redemption,  454 
Foreclosure,  455 
Accounts,  455 
Costs,  457 
Payment  of,  457 
Merger,  458 
Interest,  458 

MORTMAIN,  458 

MUNICIPAL  CORPORATION  ACT,  4u9 

MURDER,  459 

MUSEUM,  460 

NAVAL  FUND  SOCIETY,  460 
NAVIGATION  ACT,  460 
NEGLIGENCE,  460 

NEW  ASSIGNMENT.— See  Account  Stated, 
Pleadings — Pleading. 

NEWFOUNDLAND,  462 

NEW  TRIAL. 
When  granted. 

In  general,  462 

Damages,  462 

Surprise,  463 

Penal  Action,  463 

Miscarriage  by  Officer  of  Court,  463 

New  Evidence,  463 

On  Terms,  463 
Under  the  Lancaster  Common  Pleas  Act, 

463 
Motions  and  Rules,  463 
Costs,  464 
Matters  of  Practice,  464 

NEXT-OF-KIN,  465 

NONSUIT.— Sec  Jubgment— Practice. 

NOTARY  PUBLIC,  465 

NOTICE,  466 

NUISANCE,  466 

OATH,  467 

OFFENDERS,  467 

OFFICE,  467 

ORDNANCE  DEPARTMENT,  468 

OUTLAWRY,  468 

OVERSEERS,  469 
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PARENT  AND  CHILD. 
Pabent. 

Rights  in  Property  of  Child^  469 

Advancement,  469 
Child. 

Maintenance  qf,  470 

Custody  of,  470 

PARISH  AND  PARISH  OFFICERS,  470 
PARISH  PROPERTY,  470 
PARISH  REGISTER,  470 
PARLIAMENT. 

ELECTION  CASES, 
Adjournment. — See  Committee. 
Affidavit. — See  Poll. 
Agency,  472 
Bribery. 

What  amounts  to,  472 

Evidence  rf,  478 
Building,  473 

Certificate  of  Registry,  473 
Compromise  Committee,  473 
Committee. 

Proceedings  of,  in  general,  473 

Reports  to  the  House,  474 

Jurisdiction  rf,  ^74: 
DisauALiFiCATioN  OF  Member,  474 
Election,  Holding  and  Notice  of,  475 
Evidence. 

Of  Proceedings  in  Registratum,  475 

Duplicate  Notice,  475 

Hearsay  and  Parol,  475 

Instructions  to  Solicitor,  476 
Freeman,  476 
House,  476 
Identity,  476 

Indemnity  to  Witnesses,  476 
Indictment,  476 
Notice  of  Objection,  477 
Objected  Votes,  List  of. 

Form  qf  List,  477 

Statement  of  Heads  rf  Objection,  477 

Re-hearing,  477 
Objections  before  the  Revibino  Ba&rister, 

477 
Occupation  of  Houses,  &c.  in  BoBouaKS. 

Constructive,  477 

Colourable,  478 

Interruption  of,  478 

Ceasing  to  occupy,  478 

Evidence  qf,  478 

Occupation  of  Land,  479 

Successive  Occupation,  479 
Opening,  479 
Overseers'  Lists,  479 
Petition,  479 
Petitioner,  479 

Poll,  Poll-books,  and  Polling  Booths,  479 
Preliminary  Resolutions,  480 
Qualification. 

Of  Member,  480 

Cf  Elector,  480 
Rate,  481 
Recognizance,  481 
Register  and  Registry,  481 
Reports,  481 
Residence,  481 


Return  and  Returning  Officer,  481 

Revising  Barrister,  482 

Riots,  482 

Scrutiny,  482 

Statutes,  482 

Treating,  482 

Value,  482 

Witness. 

Attendance  qf,  482 

When  compellable  to  give  Evidence,  482 

Examination  qf,  483 

Exclusion  qffrom  Committee  Room,  483 

Expenses  ^  483 

REGISTRATION  CASES. 
List  of  Voters. 

Particulars  of,  484 

Amendment  qf,  484 
Notice  of  Claim,  484 
Notice  of  Objection. 

Contents,  484 

Transmission  qf  by  Post,  485 

Stamped  DuplicaU,  485 

Qualification. 
Personal,  486 
In  Counties,  486 
In  Boroughs,  487 

Practice. 

Entry  qf  Appeal,  488 

Delivery  qf  Paper  Books,  488 

Appearance  of  Parties,  488 

Remitting  Case  to  Revising  Barrister,  489 

Hearing  qf  Case,  489 

Costs,  484 

Alteration  qf  Register,  489 

Decisions  qf  Committees,  489 

PRIFILEGE  OF  PARLIAMENT,  489 

PARTIES  TO  SUITS. 
Necessary  Parties,  490 
Unnecessary  Parties,  494 
Joinder  of,  497 
Dismissal  of,  497 
Objections  as  to,  497 

PARTITION,  500 

PARTNERS. 
Partnership. 

In  general,  501 

Dissolution  of,  501 

Accounts,  502 
Rights  and  Liabilities  of,  503 
Actions  and  Suits,  506 

PATENT. 
Valid  or  Void,  507 
Registration  of  Design,  508 
Inrolment,  508 

Renewed  Letters  Patent,  509 
Disclaimer  of  Letters  Patent,  509 
Licence  to  use,  510 
Infringement  of,  510 
Amendment  of  Clerical  Errors,  512 
Costs,  512 

PAUPER,  512 
PAVING  ACT,  513 
PAWNBROKER,  513 
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PAYMENT. 
What  amovsts  to,  514 

IlTTO  ANB  OUT  OF  CoURT,    514 

WhBK  TO  BB  PLBADSD — ^SbT-OFF,  514 

Appropriation,  515 
Judob's  Ordbr  por,  515 

PEER  AND  PEERAGE,  515 
PENAL  ACTION,  516 
PENALTIES,  516 
PENSION,  517 

PERJURY,  517 

PHYSICIAN  AND  SURGEON.— See  Action, 
When  iiudntai&able-~SuROBON  and  Apothb- 

CART. 

PIRACY,  519 

PLEADING,  AT  LAW. 
Declaration,  520 
Plba. 

GneraUjf,  523 

JmomUing  to  ih§  Gentral  lum,  527 

In  CoiifeMtion  and  Avoidtme§,  528 

DupUeity  tM,  529 

Argumentativeness,  529 

Accord  and  Sattrfactum,  550 

Puis  Darrein  Ckmtimiance,  530 

Commencement  and  Conclusion,  530 

Gbnbral  Ibsue. 
GmmaUy^  530 
By  Statute,  532 

Rbplication. 
Generally,  582 
De  Infurid,  535 


Generally,  537 

Material  and  Tmmateridl,  537 

Argumentative,  538 

Too  large  and  too  narrow,  538 

Conclusion  qf,  539 
New  Absionmbnt,  539 
Dbparturb,  540 
Misjoinder  op  Counts,  540 
Dbicurrbr,  540 
Propert,  540 

PLEADING,  IN  EQUITY. 
Bill. 

Statements  and  Charges  in,  541 

Multtfariouatess,  542 

Amending,  548 

Revivor,  543 

Supplemental,  543 
Demurrer,  544 
Answbr,  546 

DiSCLAlMBR,  547 

Plea,  547 

Impertinbncb  and  Scandal,  549 

Admissions,  550 

POACHING,  550 

POISONING,  550 

POLICE,  551 

POOR. 
Guardians,  551 
Maintbnance,  551 


Settlement. 

By  Birth  and  Parentage,  552 

By  Hiring  and  Service,  552 

By  Apprenticeship,  553 

By  Renting  a  Tenemeni,  553 

By  Estate,  554 

By  Payment  <^  Rates,  554 

By  Acknowledgment,  554 

In  a  Township,  554 

Conelusieeness  qf former  Proceedings,  555 
Pauper  Lunatic,  555 
Op  Married  Wombn,  556 
Rbmoval,  Ordbr  op. 

St^fficiency  rf.  In  general,  556 

Examinations,  557 

Cf  Children,  559 

POOR  LAW  ACT  AND  COMMISSIONERS, 

560 
PORT  DUTIES,  560 
PORTIONS,  561 
POST  OFFICE,  561 
POUND,  561 

POWER. 
Construction  op,  561 
Execution  of,  562 
Op  Attornbt,  568 

PRACTICE,  AT  LAW. 
Process. 

In  general,  568 

Issuing,  569 

Direction  qf,  and  Description  qf  Parties,  569 

Indorsements,  570 

Service,  570 

Detainer,  570 

Altering  and  Amending,  571 

Setting  aside,  571 

Return,  571 

Irregularity,  571 

Distringas,  572 
Appearance,  573 
Declaration. 

Form,  574 

Time  to  declare,  574 

Notice  of,  574 

Entitling,  574 

Delivering,  575 

Allowing  and  Striking  out  Counts,  575 

Amendment,  575 
Plba. 

Rule  and  Notice  to  Plead,  575 

Time  for  pleading,  575 

Puis  darrein  continuanee,  576 

Nul  tiel  record,  576 

Issuable  Pleas,  576 

Pleading  several  Pleas,  577 

Adding  and  Striking  out,  578 
Demurrer,  when  set  aside  as  frivolous,  57S 
Rejoininq  gratis,  579 
Particulars,  579 
Oyer,  580 
Similiter,  580 
Security  for  Costs,  580 
Stet  Processus,  580 
Nolle  Prosequi,  580 
Counsel's  Signature,  581 
Issue,  581 
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Notietqf,  581 
Notice  of  Countermand,  582 
Entry  tjf  Cause,  582 
Poetponmg,  582 
Withdrawing  Record,  582 
JU'tealing  Record,  582 
Issues  in  Law  and  in  Fact,  582 
Proceedings  in  Court. 

In  general,  583 

Right  to  begin,  583 

R^y,  585 

^^niry  qf,  585 
A/rin^  ad<i9,  585 
Amendment  at,  585 
^y  Adjournment,  585 
Speedy  Execution,  586 
C<w^*  o/*A#  Day  oiu/  Witnesses,  586 
Certifying  for  Costs,  5^Q 
New  Trial,  586 
Affidavit  op  Increase,  586 

POSTEA,  586 

Repleader,  586 

Judgment,  587 

Special  Case,  587 

Writ  OP  Error,  587 

Venire  de  novo,  588 

Motions,  Rules,  and  Orders,  588 

Execution,  589 

Bill  of  Exceptions,  591 

Procebdinos. 

Stay  of,  591 

Staying,  592 

Setting  aside,  593 
Waiver,  593 
Master's  Report,  593 
On  Taxation,  593 
Judge  at  Chambers,  593 

PRACTICE,  IN  EQUITY. 
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In  general,  594 

Of  Discovery,  595 

Cf  Revivor,  597 

Supplemental  and  qf  Review,  597 

Interpleader,  599 

Amended,  599 

Taken  pro  Confesso,  600 

Taking  off  the  FUe,  601 

Retaining,  602 

Dismissing,  602 
Process,  604 
Contempt,  606 
Appearance,  607 
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In  general,  608 

Supplemental,  610  • 

Plea,  610 
Demurrer,  611 
Information,  611 
Motions,  612 
Replication,  612 
Petition,  613 

Production  of  Documents,  613 
Commission,  618 
Exhibits,  619 
Affidavits,  619 
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Staying  Proceedings,  623 

Orders  and  Decrees,  624 

Accounts,  630 
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In  general,  and  Proceedings,  631 
Impertinence  and  Scandal,  632 
R^rt,  632 
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ABATEMENT. 

(A)  O?  Suit. 

( B)  Pleas  in  Abatement. 

(a)  Form  tmd  Rtqtuntes, 

(b)  AffidtmU  rf  Trulth  rf  Plea. 


(A)  Of  Suit. 

The  provision  in  the  statute  6  Geo.  4.  c.  16.  s.  67. 
against  the  abatement  of  suit  by  the  death  or  removal 
of  assignees  is  extended  by  the  5  &  6  Vict  c.  122. 
a.  48.  to  the  case  of  official  assignees.  LUtyd  v. 
Waring,  1  CoU.  C.C.  536. 

(B)  Pleas  in  Abatement. 
(a)  Form  and  Bequuitet, 

A  formal  defect  in  a  plea  in  abatement  may  be 
taken  advantage  oi^  though  not  specially  demurred 
to.  Etdmk  v.  Ltwd,  18  Law  J.  Rep.  (n.8.)  Exch.  117; 
12  M.  &  W.  607. 

The  objection  that  a  plaintiff,  who  has  obtained 
judgment  against  the  public  officer  of  a  banking 
copartnership,  has  sued  out,  and  is  proceeding  upon 
separate  concurrent  writs  of  ad,  fa.  against  di^rent 
penons,  members  of  the  company  when  judgment 
was  obtained,  can  only  be  taken  advantage  of  by 
plea  in  abatement  that  another  suit  is  pending ;  and 
a  plea  that  etveral  other  such  suits  are  pending,  is 
bad  lor  multiplicity.   Ibid. 

In  an  action  on  Uie  case  against  a  bailee  of  goods, 
containing  counts  for  a  misuser  of  them,  founded 
on  the  bailment  by  the  plaintifis,  and  other  counts 
in  trover,  the  defendant  cannot  plead  generally,  in 
abatement,  that  the  goods  were  the  goods  of  the 
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plaintiff  and  other  parties ;  and  a  plea  in  abatement 
for  non-joinder,  to  several  counts,  if  bad  as  to  any 
one  of  them,  is  bad  altogether ;  although  it  would  have 
been  good,  if  pleaded  separately  to  the  other  counts. 
PhiU^y.  Claggettf  11  Law  J.  Rep.  (n.s.)  Exch.  349; 
10  M.  &  W.  102 ;  2  DowL  P.O.  (n.s  )  258. 

Where  to  a  declaration  in  covenant  by  the  executors 
of  a  lessor  against  the  assignee  of  the  lessee,  the  defen- 
dant pleaded  in  abatement  that  the  estate,  &c.  of  the 
lessee  vested  by  assignment  in  the  defendant  jointly 
with  B,  who  became  and  continued  jointly  liable 
to  perform  the  covenants,  and  that  the  breaches 
of  covenant  were  committed  by  the  defendant  jointly 
with  the  said  B : — Held,  that  the  plea  was  bad,  as 
the  defendant,  being  joint  tenant,  and  therefore 
cognizant  of  his  own  title,  ought  to  have  set  it  out 
specially.  Heap  v.  Livingston,  12  Law  J.  Rep.  (n.s.) 
Exch.  482;  11  M.  &  W.  896;  8  Dowl.  P.C.  (n.b.) 
384. 

Where  to  an  action  by  drawer  against  acceptor  of 
a  bill  of  exchange  and  on  an  account  stated,  the  defen- 
dant pleaded,  in  abatement,  that  the  bill  was  accepted 
and  the  promise  in  the  declaration  mentioned  was 
made  by  the  defendant,  jointly  with  B,  who  is  still 
living,  and  resident  within  the  jurisdiction,  and  not 
by  ^e  defendant  alone : — Held,  that  the  plea  was 
bad  for  not  shewing  that  the  bill  was  drawn  on  B  ; 
and  also  for  not  shewing  which  of  the  promises  in 
the  declaration  was  jointly  made.  Bleakley  v.  Jay, 
14  Law  J.  Rep.  (n.s.)  Exch.  78 ;  18  M.  &  W.  464. 

A  plea  in  abatement  for  the  non- joinder  of  co- 
contractors  must  disclose  the  names  of  all  the  co-con- 
tractors.    CreUin  v.  Brook,  1  Car.  &  K.  57 1. 

A  plea  in  abatement,  being  a  dilatory  plea,  must 
be  pleaded  with  strict  exactness.    Where,  therefore, 
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defendants  in  an  indictment  in  the  Court  of  Queen's 
Bench  in  Dublin  pleaded  in  abatement,  that  the 
indictment  was  found  on  the  evidence  of  witnesses 
who  had  not  been  sworn  in  open  court,  according  to 
the  Act,  56  Geo.  3.  c.  87,  but  did  not  set  out  in  the 
plea  the  names  of  those  witnesses,  nor  allege  that 
there  were  no  other  witnesses  duly  sworn  on  whose 
evidence  the  indictment  was  found,  nor  allege  that 
the  witnesses  on  whose  evidence  it  was  found  were 
not  affirmed,  the  plea  was  held  bad.  And  for  the 
same  reasons,  a  plea  in  abatement  on  the  ground 
that  the  swearing  of  the  witnesses  had  not  been  duly 
certified  by  the  signature  of  the  foreman  or  other 
member  of  the  grand  jury  under  the  1  &  2  Vict, 
c.  37,  was  held  bad.  O^Commll  v.  the  Queen,  1 1  C.  & 
F.  155. 

[See  Bot\field  y.  Smith,  title  Partners.  King  v. 
Hoare,  and  Dundalk  Railway  Company  v.  Tapsler, 
title  Pleading.  Cocks  v.  Brewer,  title  Variance. 
Davies  v.  Lowndee^  title  Writ  of  Right  Cave  ▼. 
Cook,  title  Parties.] 

(6)  Affidamt  rf  TVvM  of  Plea. 

^  The  affidavit  verifying  a  plea  in  abatement  must 
disclose  the  residence  of  the  party  who  ought  to  be 
co-defendant,  at  the  time  it  is  made.  Wheatley  y. 
Gohuy,  9  Dowl.  P.C.  1019. 

An  affidavit  verifying  a  plea  in  abatement  entitled 
'*  Between  A.  B,  administratrix,  &c.,  plaintiff,  and  C. 
D,  defendant :" — Held  bad,  for  not  naming  the  party 
of  whom  the  plaintiff  was  administratrix.  Fletcher  v. 
Letchmere,  12  Law  J.  Rep.  (n.b.)  C.P.  151  ;  2  Dowl. 
P.C.  (N.8.)  848. 

A  plea  of  coverture  in  abatement,  in  an  action  of 
debt,  is  a  dilatory  plea  within  the  statute  4  Anne, 
c.  16.  8. 11 ;  and  if  there  is  no  affidavit  verifying 
the  plea,  the  plaintiff  may  sign  judgment  as  for 
want  of  a  plea,  although  part  of  the  cause  of  action 
accrued  after  the  coverture.  Loveil  v.  Walker,  1 1 
Law  J.  Rep.  (n.s.)  Exch.  370 ;  9  M.  &  W.  299. 


the  ladder  and  to  elope  with  him.  Held,  also,  no 
defence  that  A.  did  not  know  the  girl  was  under  six- 
teen, or  that  from  her  appearance  he  might  have 
thought  she  was  of  a  greater  age.  Regina  v.  Robins, 
1  Car.  &  K.  456. 


ABDUCTION. 

Where  a  man  by  false  and  fraudulent  representa> 
tlons  induces  the  parents  of  a  girl,  between  ten  and 
eleven  years  of  age,  to  allow  him  to  take  her  away, 
semble,  that  such  taking  away  is  sufficient  to  con- 
stitute the  offence  of  abduction  within  sec.  20.  of 
9  Geo.  4.  c.  31.     Regina  v.  Hopkins,  Car.  &  M.  254. 

Where  a  girl,  under  the  age  of  sixteen,  who  was  in 
service,  was  returning  from  an  errand,  and  was 
asked  by  the  prisoner  if  she  would  go  to  London, 
as  his  mother  wanted  a  servant  and  would  give  her 
61,  wages,  and  the  girl  went  away  with  the  prisoner : 
— Held  not  a  taking  or  cttusing  to  be  taken  sufficient 
to  constitute  the  offence  of  abduction  under  sec. 
20  of  9  Geo.  4.  c.  81.  And,  semble,  that  there  must 
be  something  more  than  a  mere  fraudulent  decoying 
or  enticing  away  to  constitute  an  offence  under  that 
section.     Regina  v.  Meadows,  I  Car.  &  K.  399. 

Where  A.  went,  in  the  night,  to  the  house  of  B, 
and  placed  a  ladder  against  a  window  there,  and 
held  it  for  the  daughter  of  B,  a  girl  under  the  age  of 
sixteen,  to  descend,  which  she  did,  and  then  eloped : 
—  Held,  a  "  taking "  out  of  the  possession  of 
the  father  within  9  Geo.  4.  c.  31.  s.  20,  although 
the  daughter  had  herself  proposed  to  A.  to  bring 


ACCORD  AND  SATISFACTION. 

(A)  What  amounts  to. 

(B)  Acceptance  in  Satisfaction. 


(A)  What  amounts  to. 

Where  in  an  action  by  three  plaintiA  for  a  joint 
demand,  the  defendant  pleaded  an  accord  and  satis- 
faction with  one  of  them,  by  a  part  payment  in  cash 
and  the  set-off  of  a  debt  due  from  that  one  to  the 
defendant: — Held,  that  the  plea  was  good  without 
alleging  any  authority  from  the  other  two  plaintifi 
to  make  the  settlement.  And,  semble,  that  a  repli- 
cation shewing  the  transaction  to  be  a  fraud  on  the 
other  plaintiffs  would  be  no  answer  to  the  plea. 
IVallace  v.  Kelsall,  10  Law  J.  Rep.  (n.8.)  Exch.  12; 
7M.&W.264;  8  Dowl.  P.C.  841. 

To  assumpsit  against  acceptor  of  a  bill  of  ex- 
change, a  plea  that  defendant  had,  before  the  bill 
became  due,  delivered  to  the  drawer  certain  shares, 
as  a  collateral  security  for  the  amount  of  the  bill, 
in  order  that  he  (the  drawer)  might,  by  the  sale 
thereof,  re-pay  himself  the  amount  of  the  bill,  and 
that,  after  the  bill  became  due  and  unpaid,  the 
drawer  sold  the  shares  for  a  large  sum  of  money,  to 
wit,  the  sum  of  2,000/.,  which  he  then  appropriated 
to  the  payment  of  the  bill  and  damages : — Held 
bad,  as  not  shewing  that  the  drawer  received  the 
shares  in  satisfaction  of  the  bill,  or  that  the  bill  was, 
in  fact,  paid  by  the  sale  of  the  shares.  Cannon  v. 
Read,  10  Law  J.  Rep.  (n.b.)  C.P.  242. 

The  plaintiff,  the  acceptor  of  a  bill  of  exchange, 
on  its  becoming  due,  sent  the  amount  of  it  by  his 
son  to  the  defendant,  the  holder,  with  directions 
to  pay  it,  and  bring  back  the  bilL  The  son 
paid  the  money,  but  the  defendant  refused  to  give 
up  the  bill,  but  gave  a  receipt  for  the  amount,  and 
the  son  was  sent  a  second  time  to  demand  the  bill 
or  the  money,  but  returned  without  either.  The 
defendant  afterwards  sent  to  the  plaintiff  a  guaranty 
of  a  third  person  for  the  amount  of  the  bill,  which 
guaranty  the  latter  retained,  and  brought  an  action 
for  money  had  and  received  for  the  amount  of  the 
bill : — Held,  that  the  right  of  action  vested  on  the 
defendant's  refusal  to  return  the  money  or  give  up 
the  bill,  and  therefore  that  the  giving  of  the  gua- 
ranty was  by  way  of  accord  and  satisfaction,  and 
ought  to  be  specially  pleaded.  Alexander  v.  Strong, 
1 1  Law  J.  Rep.  (N.s.)  Exch.  316 ;  9  M.  &  W.  733 ; 
2  Dowl.  P.C.  (N.8.)  256. 

To  assumpsit  for  money  lent,  a  plea  that  defen- 
dant gave  the  plaintifl^  and  plaintiff  received  from 
the  defendant  authority  to  receive,  as  defendant's 
agent,  money  due  to  the  defendant,  to  an  amount 
exceeding  the  amount  sued  for,  and  to  pay  himself^ 
and  that  defendant  agreed  not  to  receive  the  same 
otherwise  than  by  the  plaintiff's  agency ;  and  that, 
through  the  plaintiff's  negligence  and  default,  the 
monies  were  not  received,  but  were  thereby  wholly 
lost  to  defendant: — Held  bad,  on  general  demurrer, 
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M  thewing  neithor  acoord  nor  Mtisfaction.     Gifmrd 
T.  WkUimker,  IS  Law  J.  Rep.  (N.11.)  Q.B.  825. 

(B)   ACCEPTAKCB   IN   SATIBTACTIOir. 

The  plaiatiffsi  who  were  brokers  in  England,  were 
in  the  habit  of  consigning  to  the  defendant,  who 
was  a  merchant  and  broker  at  Montreal,  goods  on 
sale  and  return,  and  of  receiving  in  payment  bills 
purchased  by  the  defendant  The  plaintiA  having 
requested  tbikt  undoubted  bills  shoiUd  be  sent  them, 
defendant  remitted  a  bill  drawn  by  parties  whose 
credit  at  the  time  was  supposed  to  be  good.  The 
plAintiflEs^  on  receiving  the  bill,  returned  for  answer 
that  it  had  been  refused  acceptance,  and  requested 
the  defendant  to  do  what  was  needful  to  procure 
security  from  the  drawer,  and  to  take  all  le^l  and 
necesaaiy  steps  for  the  security  of  the  plaintiflb.  In 
an  action  by  the  plaintiff  for  money  had  and  re- 
ceived, to  recover  from  the  defendant  the  proceeds 
of  the  consignment  to  which  the  bill  had  reference, 
the  defendant  pleaded  the  delivery  to  the  plaintiffi 
and  acceptance  by  them  of  the  bill  in  full  satisfac- 
tion. The  Judge  told  the  jury,  that  if,  by  the  course 
of  dealing  between  the  parties,  the  plaintifis  were 
bound  to  take  the  bill,  that  was  a  taking  in  full 
satisfaction  : — Held,  that  this  was  a  misdirection  ; 
for  that  acceptance  in  satisfaction  must  be  an  act  of 
the  will  of  the  party  receiving.  Hardman  v.  Bell- 
house,  1 1  Law  J.  Rep.  (n.8.)  Exch.  135 ;  9  M.  &  W. 
596. 


ACCOUNT. 
[See  MoBTOAQB — Pleading  in  Eauirr.] 
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3.  IN  THE  ECCLESIASTICAL  COURT. 


1.  AT  COMMON  LAW. 

(A)  Action  o»  Account. 

(a)  Capiae  ad  Computandum, 

In  an  action  of  account,  the  defendant  having 
sulifered  judgment  to  go  by  default,  the  Court 
granted  a  rule,  calling  on  the  defendant  to  shew 
canse  why  he  should  not  appear  and  consent  to  the 
appointment  of  auditors,  or  why  a  capias  ad  eompw 
iandum  should  not  issue  against  him.  No  cause 
was  shewn,  and  the  Court  made  the  rule  absolute 
in  the  alternative,  being  of  opinion,  that  the  process 
was  not  affected  by  the  1  &  2  Vict  c.  110.     Pryor 


V.  PetHngell,  12  Law  J.  Rep.  (n.b.)  Ezch.  219; 
s.  c.  Pryor  v.  Pettindall,  2  Dowl.  P.C.  (n.s.)  755. 

(5)  By  Tenant  in  Comnum, 

In  an  action  of  account  by  a  tenant  in  common 
against  his  co-tenant,  charging  him  as  bailif!)  under 
4  &  5  Anne,  c.  16.  s.  27,  the  declaration  must 
allege  that  the  defendant  has  received  more  than 
his  just  share  of  the  profits.  Semhle,  each  of  several 
tenants  in  common  may  have  a  separate  action  of 
account  under  the  statute.  SturUm  v.  Richardson, 
13  Law  J.  Rep.  (n.s.)  Exch.  281 ;  13  M.  &  W.  17; 
2  PowL  &  L.  P.C.  182. 

(B)  Account  stated. 

(a)  By  an  Infant. 

An  account  stated  by  an  infant  is  not  void,  but 
voidable  only ;  and  an  action  of  debt  as  well  as 
assumpsit  may  be  maintained  against  him,  upon  a 
ratification  a&r  attaining  his  full  age.  WiUiams 
V.  Moor,  12  Law  J.  Rep.  (n.s.)  Exch.  253;  11 
M.  &  W.  256. 

(5)  Pleadings. 

Quare — Whether  to  a  plea  of  infancy  to  an  action 
on  an  account  stated,  the  plaintiff  should  new  assign  a 
ratification,  or  plead  it  by  way  of  replication.  fFt/- 
liamsY.  Moor,  12  Law  J.  Rep.  (n.b.)  Exch.  253; 
11M.&W.256. 

(c)  Evidence  cf. 

The  production  by  the  plaintiff  of  an  I.O.U., 
signed  by  the  defendant,  but  without  address,  is 
pirimd  facie  evidence,  in  proof  of  the  issue  of  an 
account  stated  between  them.  Douglas  v.  Hone,  10 
Law  J.  R^.  (N.S.)  Q.B.  43  ;  a.  c.  Douglas  v.  Holme, 
12  Ad.&£.  641. 

Where  a  clerk  of  the  plaintiffs,  at  his  counting- 
house,  shewed  to  H  an  account  against  H  and  C 
jointly,  consisting  of  three  items,  and  H  objected 
to  one  of  the  items  only,  making  no  remark  as  to 
the  others,  and  took  away  a  copy  of  the  account 
with  him: — Held,  evidence  of  an  account  stated 
by  H,  as  to  the  items  to  which  he  did  not  object. 

C  and  H  having  acted  jointly  in  the  management 
of  a  farm,  of  which  they  were  trustees  for  the 
benefit  of  creditors,  and  in  respect  of  which  the 
sums  in  the  account  above  mentioned  were  ad- 
vanced, and  a  statement  having  been  made  in  the 
presence  and  hearing  of  both  of  them,  subsequently 
to  the  interview  between  H  and  the  clerk  of  the 
plaintiffs,  that  there  was  a  sum  of  money  due, 
"about  110^.,"  to  which  statement  neither  C  nor 
H  objected  : — Held,  evidence  from  which  the  jury 
might  infer  that  H  had  authority  from  C  to  state 
an  account  between  himself  and  C  jointly  with  the 
plaintiffs.  Chisman  v.  Court,  10  Law  J.  Rep.  (n.s.) 
C.P.  124 ;  2  M.  &  G.  807 ;  2  Sc  (n.s.)  569. 

A  company  having  contracted  a  debt  with  the 
plaintiff,  and  the  debt  not  being  paid,  he  laid  an 
attachment  on  money  of  theirs  in  the  hands  of 
bankers.  While  the  attachment  was  in  force,  the 
defendant  representing  himself  to  be  a  director  of 
the  company,  called  on  the  plaintiff^s  attorney  for 
the  purpose  of  making  an  arrangement  about  the 
debt,  when  it  was  agreed  that  the  following  letter 
should  be  written  by  the  defendant  to  the  plaintiff, 
which    was  accordingly   done: — "As  director  of 
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the  B.  W.  Company,  I  haye  to  request  yoa  will 
accept  the  sum  of  501,  on  account  of  your  elaim 
of  116^  \9s,  7d.  against  the  company;  and  in 
consideration  of  your  withdrawing  the  attachment 
ag^nst  the  funds  of  the  company,  I  agree  on  the 
part  of  myself,  and  on  hehalf  of  the  other  directors^ 
to  pay  you  the  balance  of  66L  19«.  7tL  on  the 
27th  of  August  next:— Held,  that  this  letter, 
coupled  with  the  above  facts,  was  evidence  of  an 
account  stated ;  and  that  it  was  no  answer  to  shew 
that  the  defendant  was  not  a  member  of  the  com- 
pany when  the  original  debt  was  contracted.  Barker 
V.  Birt,  11  Law  J.  Rep.  (n.s)  Exch.  375;  10  M. 
&  W.  61. 

Where  in  assumpsit  by  executors  of  the  payee 
of  a  promissory  note,  against  the  defendant  as 
maker,  the  plaintiff  proved  the  note  with  the  fol- 
lowing indorsement  upon  it,  signed  by  the  defendant 
and  one  of  the  plaintiffs:—*'  Hull,  1838.  Memo- 
randum— that  the  sum  of  R  7«.  6<i,  one  quarter's 
interest,  was  paid  on  the  within  note.  William 
Purdon,  Thomas  Purdon:" — Held,  sufficient  evi- 
dence of  an  account  stated  with  the  executors, 
without  any  proof  of  the  time  of  the  testator's  death. 
Furdon  v.  Purdon^  12  Law  J.  Rep.  (K.ft.)  Exch.  8 ; 
lOM.  &W.562. 

Where  in  an  actionbroughton  two  promissory  notes 
for  SOL  each  and  for  lOOA  on  an  account  stated,  the 
plaintiff  set  forth  in  his  particulars  that  he  sought 
to  recover  501  the  amount  of  the  note  in  the  first 
count,  and  t>0^  the  amount  of  the  note  in  the 
second  count,  and  that  he  would  avail  himself  of 
the  whole  or  any  part  of  his  declaration ;  and  no  evi- 
dence was  given  of  the  existence  of  any  promissory 
notes : — Held,  that  a  statement  by  the  defendant 
that  he  could  not  pay  the  plaintiff  the  lOOL  due  to 
him,  was  not,  under  the  above  particulars,  evidence 
of  an  account  stated,  but  that  he  was  bound  to  shew 
an  account  stated  with  reference  to  tiie  promissory 
notes.  Roberts  v.  EUworthf  12  Law  J.  Hep.  (v.8^ 
Exch.  15 ;  s.  c.  Roberts  v.  Elsuwrthy,  10  M.  &  W. 
653 ;  2  DowL  P.C.  (n.s.)  456. 

Where  in  assumpsit  on  a  bill  of  exchange,  with  a 
coun  t  on  an  account  stated,  it  appeared  that  the  bill  had 
been  drawn  by  one  F  and  indorsed  by  the  defendant 
in  blank,  and  having  been  delivered  by  the  defen- 
dant to  F,  was  by  him  taken  to  a  bank  of  which 
the  plaintiffs  ^were  the  managers,  where  it  was 
received  by  them  in  renewal  of  another  bill  dis- 
counted by  them,  and  drawn  and  indorsed  by  the 
same  parties: — Held  that,  though  in  an  action  by  in- 
dorsee against  indorser  the  bill  may  hepritndfaeie 
evidence  of  an  account  stated,  yet,  on  the  above 
facts,  that  evidence  was  rebutted,  and  that  the  plainti£b 
could  not  recover  on  the  account  stated.  Burmester 
V.  Hogarthy  12  Law  J.  Rep.  (n.s.)  Exch.  178;  11 
M.  &  W.  97. 

2.  IN  EQUITY. 
(A)  Im  general. 

Account  decreed  in  a  complicated  case  of  cross 
demands,  between  tenant  and  landlord  under  a  hus- 
bandry lease.  Kennington  v.  Houghton,  2  Y.  &  Col. 
C.C.  620. 

Where  a  suit  was  instituted  by  a  party  entitled  in 
remainder  against  a  trustee,  to  make  him  respon- 
sible for  a  trust  fund  invested  on  an  improper 
security,  and  a  decree  was  made  for  its  restitution : 


— Held,  that  in  this  suit  the  tenant  for  life,  who  was 
a  defendant,  was  not  entitled  against  hit  oo-defen- 
dant,  the  trustee,  to  an  account  of  the  interest  which 
had  accrued  pending  the  suit,  there  being  no  such 
case  made  by  the  pleadings.  Ooodurin  v.  Clewlep, 
2  Bea.  80. 

Where  receiver's  acconnts  were  passed  in  the 
Master's  office  in  the  absence  of  the  executor,  and 
the  warrants  had  been  regularly  served  on  his  clerk 
in  court,  but  not  forwarded  to  him : — ^The  Court, 
under  the  circumstances,  remitted  the  matter  to 
the  Master's  office,  to  give  the  executor  an  oppor- 
tunity of  stating  his  objections  to  the  accounts. 
Oilfield  V.  Cobbett,  2  Bea.  444. 

Where  an  inquiry  was  directed  as  to  a  particular 
account,  and  the  defendant  by  his  answer  and  ex»* 
mination  relied  on  a  generid  account,  including 
both  the  items  of  the  particular  account  and  gene- 
ral items,  but  was  unable  to  prove  the  general 
items  (which  were  in  his  discharge)  by  the  usual 
evidence: — Held,  that  by  such  failure  of  proof  the 
general  account  was  cut  down  to  the  particular  ac- 
count, and  that  the  defendant  must  be  bound  by  the 
result.     Cropper  v.  Knapman,  4  Y.  &  C.  249. 

[And  see  Portloek  v.  Gardner,  title  Acquies- 
cence.] 

(B)  Bill  fob  an  Account. 

(a)  In  general. 

It  is  not  necessary  for  a  plaintiff  in  a  bill  for  an 
account  to  submit  to  an  account  himself;  a  demur- 
rer on  the  ground  of  the  omission  of  such  a  sub- 
mission was,  therefore,  overruled.  Clarke  v.  Tip- 
ping,  4  Bea.  588. 

Where  a  bill  for  an  account  alleged  that  a  de- 
fendant beneficially  interested  was  out  of  the  juris- 
diction, and  the  answer  of  the  trustees  admitted  the 
fact  li^-Held,  that  such  admission  was  not  sufficient 
The  regular  practice  is,  not  to  refer  it  to  the  Master 
to  inquire  as  to  that  fact  and  if  he  find  it  in  the 
affirmative  to  proceed  with  the  accounts,  but  to 
allow  the  cause  to  stand  over,  with  liberty  to  the 
plaintiff  to  exhibit  interr(^atories  before  the  ex- 
aminer to  prove  the  fact  Eggington  v.  Burton,  1 1 
Law  J.  Rep.  (n.s.)  Ch.  272 ;  1  Hare,  488,  n. 

By  articles  of  partnership  in  case  of  the  death 
of  a  partner  the  survivor  was  to  pay  the  amoimt  of 
his  capital  according  to  the  last  half-yearly  rest, 
and  to  take  the  stock,  &c.  After  the  death  of  one, 
a  different  arrangement  was  entered  into  between 
his  executors,  one  of  whom  was  the  surviving  part- 
ner, and  his  widow,  who  was  beneficially  interested 
under  the  will,  by  which  the  surviving  partner  was 
to  take  the  stock  at  a  valuation  and  get  in  the  credits 
and  pay  the  joint  debts,  and  out  of  the  share  of 
the  deceased  partner  in  the  surplus  to  pay  his  sepa- 
rate debts  and  the  widow^s  legacy.  The  widow, 
by  bUl,  sought  to  set  aside  this  arrangement  for 
fraud,  and  to  have  an  account  of  the  partnership 
transactions,  and  of  the  profits  subsequent  to  her 
husband's  death : — Held,  that  the  plaintiff  was  en* 
tiUed  to  the  production  of  the  accounts  of  the  bu- 
siness as  carried  on  after  the  testator's  death.  Hue 
V.  Richards,  2  Bea.  305. 

Under  a  trust  deed  dated  1806,  which  was  to 
operate  during  the  life  of  the  grantor,  the  trustee, 
after  the  performance  of  certain  trusts,  was  to  pay 
the  surplus  rents  to  the  owner  during  his  life.    The 
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owner  died  in  1816,  the  trustee  died  in  1818  $  tnd 
in  1828  a  bill  for  an  aceount  was  filed  by  the  repre- 
sentatiTe  of  the  former  against  the  representatives 
of  the  latter.  The  answer  was  filed  in  the  follow- 
ing year,  but  no  further  proceedings  were  taken  in 
the  suit  until  1839,  when  the  cause  was  set  down, 
and  was  heard  in  1841 : — Held,  that  no  such  laches 
existed  as  to  bar  the  aceount  Held,  also;  that  as 
regarded  the  lapse  of  time,  the  case  was  to  be  looked 
at  in  the  same  light  now  as  at  the  filing  of  the  bill. 
Diekentom  t.  Lord  Holland,  2  Bea.  810. 

A  bill  was  filed  by  the  residuary  legatee  against 
A  and  B,  the  administrators  of  the  deceased's 
efl^ts,  for  an  account  of  the  assets  received  by 
them.  A  died  without  having  appeared  to  the  bill, 
and  C  obtained  letters  of  administration  of  his 
goods,  limited  for  the  purpose  only  to  attend,  supply, 
substantiate,  and  confirm  the  proceeding  in  the  suit 
until  a  final  decree  should  be  made  and  executed ; 
and  C  was  brought  before  the  Court  by  a  supple- 
mental bill: — Held,  that  owing  to  the  limited  nature 
of  those  letters  of  administration,  an  account  of 
A*s  receipts  could  not  be  taken ;  but  that  a  general 
admininistrator  to  A  must  be  brought  before  the 
Court.  Clough  T.  Ducon,  Collini  v.  Btmdy  Collin*  t. 
Collins,  10  Sim.  56^ 

Certain  consignments  of  oil  were  made  firom 
Columbo  to  certain  persons  resident  in  England. 
During  the  voyage  several  of  the  casks  in  which 
the  oil  was  contained  leaked.  Some  part  of  the  oil 
which  so  escaped  was  wholly  lost,  but  the  greater 
part  was  collected  together,  and  sold  in  one  mass 
by  the  captain  in  the  course  of  the  voyage  for  750L 
The  consignees  then  agreed  to  share  the  proceeds 
in  proportion  to  their  respective  losses : — Held,  that 
a  bill  in  equity  was  sustainable  by  the  consignees 
against  the  ship-owner  for  an  account  of  the  oil  lost 
and  the  oil  sold.  Jones  v.  Moore,  10  Law  J.  Rep. 
(W.S.)  Ex.  Eq.  11  ;  4  Y.  &  C.  851. 

Under  a  decree  in  a  legatees'  nuit  to  take  the 
usual  accounts,  A  B  went  in  and  claimed  the  re> 
sidue,  which  the  Master  found  him  entitled  to,  but 
the  residue  was  not  then  ascertained  and  no  order 
was  made  in  respect  of  it  Held  that  A  B  was 
not  precluded  from  afterwards  asking  relief  against 
the  executor  in  respect  of  an  alleged  breach  of  trust 
in  a  suit  of  his  own,  he  not  having  in  the  first  suit 
been  in  a  situation  to  investigate  the  accounts  of 
the  executor  or  to  claim  the  relief  which  he  asked 
in  the  second.     Guidiei  v.  Kinton,  6  Bea.  517. 

(b)  Neeeeeary  Parties, 

One  of  thirty- eight  proprietors  of  a  newspaper 
was  appointed  bookkeeper,  and  received  the  monies 
of  the  concern :  a  bill  being  filed  against  him  for  an 
account,  &c.  by  twelve  of  the  proprietors  on  behalf, 
&c : — Held  that  the  remaining  twenty-five  were  ne- 
cessary parties.     Bainbridge  v.  Burton,  2  Bea.  6S9. 

(c)  Special  Decree. 

Special  decree  in  a  bill  for  an  account  where  the 
accounts  and  vouchers  were  alleged,  under  special 
circumstances,  to  be  beyond  the  controul  and  power 
of  the  accounting  party. 

The  plaintiff  conveyed  his  property  to  trustees 
for  the  benefit  of  his  creditors.  The  trustees,  who 
were  authorized  to  employ  an  agent,  committed  the 
management  of  the  property  to  an  agent     The 


agent  rendered  his  accounts  to  the  defendants,  and 
left  England,  taking  with  him  the  vouchers.  The 
trustees  being  unable,  f^m  the  absence  of  the 
documents,  to  furnish  a  satisfactory  account,  the 
plaintiff  asked  that  they  might  be  charged  for 
what,  without  their  wilful  default,  they  might  have 
received.  The  Court,  however,  in  the  first  instance, 
made  a  special  decree  ordering  a  general  account ; 
and  if,  in  taking  the  account,  it  should  appear  that 
the  defendants  could  not  render  a  satisfactory  ac- 
count by  reason  of  the  non-production  of  the  docu- 
ments and  vouchers,  it  was  referred  to  the  Master 
to  inquire,  whether  it  was  by  the  neglect  or  default 
of  the  trustees  that  they  were  unable  to  render  a 
better  account,  with  liberty  to  state  special  circum- 
stances.    Turner  v.  Comey,  5  Bea.  515, 

8.  IN  THE  ECCLESIASTICAL  COURT. 

An  application  to  compel  an  administratrix  to 
exhibit  an  inventory  and  account  after  a  lapse  of 
eighteen  years  rejected,  and  the  party  making  the 
application,  under  the  circumstances,  condemned 
in  costs.     Scurrah  v.  Senrrah,  2  Curt  919. 


ACCUMULATIONS. 
[See  Thsllusson  Act.] 


ACKNOWLEDGMENT. 
[See  Account  stated — Evidencb — Fimsb  and 

RSC0V£&1S8.] 


ACQUIESCENCE. 
[See  SpBCiric  Pshformancs — Vbkdor  ahd 

PURCHABSB.] 

De  Montmorency  v.  Devereux,  4  Law  J.  Dig.  7 ; 
7  C.  &  F.  188. 

An  acquiescence  of  twenty-three  years,  with  a 
knowledge  of  the  will,  is  a  good  bar  to  a  claim  by 
a  residuary  legatee  against  an  executor  for  an  ac- 
count, on  the  ground  of  neglect  or  miitfeazance,  and 
that  independentlv  of  the  3  &  4  Will.  4.  c.  27.  A, 
who  under  the  will  was  to  be  a  partner  with  B,  the 
residuary  legatee  in  the  testator's  business,  and  to 
have  a  moiety  of  the  profits,  but  to^hom  no  part 
of  the  stock  in  trade,  &c.  was  given,  under  a  power 
of  attorney  from  the  executor  received  the  assets 
and  paid  debtn,  &c.,  and  in  1817  settled  an  account 
with  B,  on  the  footing  that  he,  A,  was  entitled  to  a 
moiety  of  the  balance  appearing  on  such  account, 
and  aherwards  carried  un  the  trade  on  his  own 
account  in  the  same  premises  till  his  death  in  1838. 
On  a  bill  by  B,  in  1840,  to  charge  A's  executors 
with  a  moiety  of  the  profits  of  the  trade, — Held, 
that  though  A  had  received  the  assets  under  the 
authority  of  the  executor,  and  with  the  knowledge 
that  they  were  trust  property,  yet  as  the  permitting 
him  so  to  receive  them  was  not  necessarily  a  breach 
of  trust  on  the  part  of  the  executor,  A  must  be 
held  but  a  constructive  trustee,  and  as  such  not 
chargeable  with  the  profits  of  trade  after  so  long 
acquiescence.  Secus,  if  A  had  received  the  assets 
concerting  a  breach  of  trust  with  the  executor.  As 
the  settlement  of  1817  was  erroneous  on  the  face 
of  it,  the  bill  was  dismissed  without  costs.     Port' 
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lock  V.  Cardmr,  II  Law  J.  Rep.  (n.8.)  Ch.  813; 
1  Hare,  594. 

A  party  claiming  a  title  in  himself,  bnt  privy  to 
the  fact  of  another  dealing  with  the  proper^  as  his 
own,  will  not  be  in  equity  permitted  to  assert  his 
own  title  against  a  title  created  by  that  other, 
although  he  derives  no  benefit  from  the  transaction. 
Nicholson  v.  Hooper,  4  M.  &  Or.  179. 

Distinction  between  the  efileet  of  acquiescence 
upon  a  motion  for  an  injunction  and  on  a  demurrer. 
In  the  former  case  acquiescence  merely  prevents 
the  special  protection  by  injunction ;  but  in  the 
latter  it  must  be  such  as  to  disentitle  the  plaintiff 
to  any  relief  whatever.  Gordon  v.  the  Oteltenham 
and  Great  Western  Union  Rnhtajf  CowKpany^  6  Bea. 
229. 

A  husband  iieised  in  right  of  his  wife  concurred 
with  the  other  tenants  in  common  in  a  partition  of 
estate  and  minea,  but  no  fine  was  levied.  He  died 
in  1828  ;  after  which  his  widow  acquiesced  in  the 
arrangement,  and  took  the  benefit  of  it.  She  and 
her  lessee  afterwards  proceeded  to  get  coal  under 
the  laud  awarded  to  other  parties,  and  defended  that 
proceeding  on  the  ground  that  the  husband's  acts 
were  invalid,  and  that  the  parties  were  still  tenants 
in  common  of  the  whole.  The  Court  restrained  her 
by  injunction.  Maden  v.  Feevers,  6  Bea.  508 ;  12 
Law  J.  Rep.  (ir.s.)  Ch.  88. 

A  feme  covert  was  entitled  to  a  reversionary  in- 
terest in  a  sum  of  money  vested  in  her  husband  and 
another  as  trustees.  By  deed,  expressed  to  be  made 
between  the  tenant  for  life  of  the  one  part  and  the 
trustees  (including  the  husband)  of  the  other  part, 
the  tenant  for  life,  who  alone  executed  the  deed, 
declared  that  the  trustees  should  hold  the  fiind  on 
certain  modified  trusts,  whereby  the  wife's  rever- 
sionary interest  was  made  subject  to  her  power  of 
appointment  by  deed  or  will.  The  wife  died,  leav- 
ing her  husband  surviving,  having  appointed  the 
reversionary  interest  away  from  her  husband.  The 
husband  afterwards  died,  and  the  reversionary  in- 
terest subsequently  came  into  possession.  The 
Court  considered  tnat,  under  the  circumstances,  the 
husband  ought  to  be  deemed  to  have  acquiesced  in 
the  arrangement,  and  accepted  the  trusts  for  the 
benefit  of  the  wife's  appointees ;  and  held  that  the 
appointees  of  the  wife  were  entitled  as  against  the 
representative*  of  the  husband.  Intnan  v.  Whitley, 
7  Bea.  887. 

A  B,  bv  his  will,  devised  his  freehold  estates  to 
his  wife  Martha  for  life,  and  subject  thereto,  he 
devised  the  same  to  Martha,  and  her  heirs,  in  trust 
to  be  divided  to  and  among  all  his  children  who 
should  be  living  at  the  death  of  Martha,  in  such 
shares,  &c.  as  Martha  should  by  will  appoint.  In 
December  1824  Martha  purchased  of  the  children 
their  reversionary  interests  in  the  estates  at  an 
undervalue.  In  June  1827  Martha  died,  having 
deviled  all  her  real  estates  to  B.  Tunttall  in  fee, 
subject  to  a  charge  of  2,000/.  and  other  incum- 
brances. In  1838  Hill,  who  had  married  one  of  the 
daughters  of  the  testator,  and  had  joined  in  the 
i^i/fivfryance  to  Martha,  became  insolvent;  and  in 
isnuAry  1842  the  creditors'  assignee  under  the  in- 
•//(r^m/tv  fil^^d  his  bill  against  B.  Tunstall,  to  set 
*«H#  tb«  trsn«actton  of  December  1824,  on  the 
yf',-iT'i  fff  it«  luring  a  purchase  by  a  trustee  from 
ft*f  f.*»iMi  que  trust,  while  the  influence  was  sub- 


sisting, of  her  revenionary  interests  at  a  gross 
undervalue :  —Held,  that  though  the  vendor  would 
have  had  a  right  to  rescind  the  transaction,  if 
reoent,  yet  the  unexplained  acquiescence  of  more 
than  fifteen  years,  from  the  death  of  Martha  to  the 
filing  of  the  bill,  amounted  to  a  waiver  of  that  right : 
and  that  in  the  absence  of  fraud,  &c.  the  poverty  of 
the  vendor  during  the  whole  of  that  period  was  no 
sufficient  excuse  for  the  delay.  Roberts  v.  TmuteM^ 
14  Law  J.  Rep.  (v.s.)  Ch.  184;  4  Hare,  257. 

[And  see  Price  v.  Blackemore,  title  Tltist  and 
Trustee.] 


ACTION. 

(A)  Week  maintainablk. 

(B)  Pabtibs  to  Actiovs. 

(C)  Form  of  Action. 

(D)  Notice  op  Action. 
(a)  When  necessary, 

(6)  Form  and  Requisites  qf, 
(e)  Service  of. 

(£)  Consolidation  of  Actions. 


(A)  When  uaintainablb. 

Where  a  oanal  act  provided  as  a  aecurity  against 
injury  by  mining  works  being  carried  too  near  the 
canal  works,  that  forty  yards  should  be  left  un worked, 
and  when  the  mines  were  working,  to  be  within  that 
limit;  and  that  compensation  should  be  paid  by  the 
company  to  the  mine  owners,  the  amount  to  be 
ascertained  by  an  issue  at  law: — Held,  that  a  feigned 
issue  was  the  only  remedy,  and  that  he  was  not  en- 
titled to  proceed  by  action  at  law.  Fenton  v.  the  Treni 
and  Mersey  Canal  Company,  9  M.  &  W.  208. 

An  action  is  maintainable  for  damages  against  a 
party  under  a  legsl  obligation  to  perform  a  minia- 
teriid  duty,  for  refusing  to  nerform  it,  and  although 
he  may  also  have  judicial  functions  to  perform; 
and  where  several  are  jointly  bound  so  to  do,  and 
they  are  liable  jointly  and  severally  for  such  reftisal, 
(as,  where  a  presbytery  in  Scotland  refused  to  take 
a  presentee  on  bis  trials,  a  ministerial  act  which 
they  were  bound  to  perform,)  thev  are  liable  in  an 
action,  either  individually  or  collectively ;  and  in 
such  action  no  allegation  of  malice  held  neoeaaary. 
Ferguson  v.  Kinnoull  (Earl),  9  C.  &  F.  251. 

A  declaration  in  case  alleged  that  A  employed 
B  88  a  broker,  to  sell  and  deliver  oil,  on  the  terms 
contained  in  such  contracts  of  sale  as  should  he 
made  with  persons  who  should  become  purchaaers 
thereof,  for  reasonable  commission  to  B ;  that  B 
accepted  the  employment,  and  sold  oil  to  C  on  the 
terms  of  payment  on  delivery;  that  it  thereupon 
became  the  duty  of  B  not  to  deliver  the  oil  without 
payment ;  and  that  B  delivered  the  oil  to  C,  bat 
did  not  obtain  payment,  whereby  the  plaintiff  waa 
damnified : — Held,  that  this  declaration  set  forth  a 
good  cause  of  action  ;  that  the  duty  of  B  arose  out 
of  the  contract ;  and  that,  after  verdict,  judgment 
could  not  be  arrested.  Brown  v.  Boormard,  11  C. 
&F.1. 

Where  G  bought  cotton  goods  of  the  plaintifia 
to  the  amount  of  816/.  and  they  were  aftierwarda 
sold  by  R  to  the  defendants  for  5892.,  and  no  trana- 
actions  were  shewn  between  G  and  R : — Held,  that 
the  connexion  between  the  plaintiffs  and  defendants 


ACTION. 


was  too  remote  to  raSse  a  cauie  of  action,  unless  the 
jary  were  convinced  that  G  obtained  the  goods 
originally  by  frand,  and  that  the  defendants  bought 
them  under  circumstances  from  which  they  must 
have  known  that  the  goods  were  so  obtained.  Shep- 
pardw.Sk»Ubred,CBX,&U.6\. 

Where  the  defendants  erected  buildings  on  land 
of  a  corporation  adjoining  the  plaintiff's  markett 
ooeasioning  a  nuisance  and  obstruction  thereto : — 
field,  that  being  originally  liable  for  the  ii^jurious 
consequences  by  the  wrongful  act  of  erecting,  an 
action  for  continuing  the  nuisance  was  maintainable, 
although  they  were  not  in  possession  nor  interested 
in  the  soil  whereon  the  building  had  been  erected, 
and  although  subject  to  an  action  of  trespass  for 
entering  on  the  land  to  remove  it.  Thompson  ▼.  Gib- 
son, 10  Law  J.  Rep.  (m.8.)  E&ch.  830 ;  7  M.  &  W. 
457. 

A,  a  bankrupt,  in  order  to  induce  B,  a  creditor, 
to  sign  his  certificate,  paid  him  a  certain  sum  at  the 
time  of  signing  it,  and  gave  him  a  prom issoiy  note 
for  a  further  sum,  which  was  aAerwards  paid.  A 
afterwards  made  a  demand  upon  B  for  the  sura  so 
paid  him,  upon  which  B,  before  any  action  brought, 
paid  both  sums  over  to  A's  assignees.  In  an  action 
by  A  against  B  : — Held,  that  the  payment  to  the 
aasignees  was  a  good  answer  {  and  A  was  not  en- 
titled to  recover.  Sievert  v.  BowpeU^  1 1  Law  J.  Rep. 
<ir.8.)C.P.  14;  8  M.&6.524;  4  Sc.  (N.fl.)  165. 

No  action  can  be  maintained  against  one  of  se- 
weral  covenantors  that  some  or  one  of  them  would 
pay  a  certain  sum  to  the  plaintiff  Harrison  v. 
Maiiktwt,  2  Dowl.  P.C.(m.8.)  818. 

Where,  the  plaintifik  being  mortgagees  in  pos- 
■earion  of  eollieries,  and  about  to  sell  under  the 
powers  in  the  mortgage,  the  defendants,  being  sub- 
sequent mortgagees,  agreed,  in  consideration  of  the 
plaintifTs  postponing  the  sale,  to  enter  into  a  deed 
of  covenant  for  payment  of  the  debt  due  to  plaintifis 
by  instalments,  and  on  payment  of  the  first  instal- 
ment the  whole  property  to  be  conveyed  to  the 
defendanta,  and  who  were  to  be  let  into  possession 
amd  have  a  proper  authority  to  collect  the  debts, 
&c : — Held,  that  as  the  relation  in  which  the  parties 
stood  did  not  make  it  the  duty  of  the  plaintiib  of 
making  out  a  title  before  the  execution  of  the  deed 
of  covenant,  the  plaintiils  might  maintain  an  action 
for  breach  of  the  agreement  to  execute  such  deed ; 
and  that  the  allegation  in  the  declaration,  of  the 
plaintiA  being  about  to  sell  their  interest  in  the 
collieries  under  a  power  lawfully  authorizing  them 
in  that  behalf,  was  not  repugnant,  but  was  to  be 
construed  with  reference  to  the  subject-matter,  and 
not  in  a  strict  and  artificial  sense.  HallewellY,  Mor- 
reii,  1  M.  &  0. 867 ;  1  Sc  (v.a.)  809. 

An  act  of  parliament  enacted,  that  certain  com- 
missioners might  sue  and  be  sued  in  the  name  of 
their  clerk,  and  that  all  actions  brought  for  the  re- 
covery of  any  penalty  or  sum  of  money  due  or  pay- 
able by  virtue  of  the  Act,  or  for  any  other  matter 
or  thing  relating  to  the  Act,  might  be  brought  in 
the  name  of  the  clerk : — Held,  that  the  clerk  might 
sue  for  the  recovery  of  the  rates  and  duties  payable 
to  the  commissioners,  although  the  right  of  distrain- 
ing and  of  detaining  vessels  in  respect  of  which  they 
were  demanded,  was  also  given  by  the  Act  Ooodff 
V.  Penny,  1 1  Law  J.  Rep.  (M.8.)  Exch.  289  ;  9  M.  & 
W.  687. 


An  action  of  assumpsit  or  debt  may  be  main- 
tained against  a  defendant  resident  in  this  countryi 
for  the  costs  awarded  against  him  after  appearance, 
by  a  decree  of  the  Court  of  Session  in  Scotland,  in 
a  suit  for  a  divorce.  RutuU  v.  Smyth,  1 1  Law  J. 
Rep.  (n.s.) Exch. 308;  9M.&W.810;  IDowLP.C. 
(V.S.)  929. 

The  sequestrator  of  a  benefice,  appointed  by  the 
bishop  under  a  writ  of  gequeitrari  facias,  is  the  mere 
bailiff  or  agent  of  the  bishop,  and  has  not  such  an 
interest  in  the  profits  as  will  entitle  him  to  maintain 
an  action  at  law  against  a  person  who  wrongfully 
receives  tbeuL  HareUng  v.  HaU,  1 1  Law  J.  Rep.  (n.8.) 
Kxch.854;  10M.&W.42. 

Upon  a  sale  of  goods,  where  no  warranty  is  taken 
by  the  purchaser,  he  cannot  recover  in  an  action 
upon  a  representation  made  by  the  vendor  as  to  tlie 
quality  of  the  gooda,  which  turns  out  to  be  false  in 
fact,  unless  it  be  shewn  that  such  representation  was 
false  to  the  knowledge  of  the  seller  of  the  goods,  or 
that  he  acted  fraudulently  in  making  the  represen- 
tation. Onnro4  v.  Ruth,  (in  error,)  14  Law  J.  Rep. 
(n.s.)  Exch.  306. 

No  action  lies  against  a  Justice  for  words  spoken 
as  to  the  credit  given  by  him  to  a  witness,  in  pro- 
nouncing j udgment  in  the  case.  KendUhm  v.  M<Utby, 
2M.&R.4d8. 

No  action  can  be  maintained  against  a  certificated 
special  pleader  for  negligence  or  unskilfulness. 
Perring  v.  Rebutter,  2  M.  &  K.  429. 

Where  defendant,  a  builder,  contracted  to  make 
certain  alterations  in  a  club-house,  together  with 
necessary  gas- fittings,  and  employed  a  gas-fitter  for 
the  latter  porpoae  under  a  sub-contract;  and  during 
the  progress  of  the  work,  the  gas,  thfough  the  neg- 
ligence of  the  gas-fitter,  exploded,  and  injured  the 
plaintiff,  a  servant  in  the  club-house : — Held,  that 
no  action  for  the  injury  could  be  maintained  against 
the  defendant  for  the  negligence  of  the  gas-fitter,  he 
being  a  sub-contractor,  and  not  the  servant  of  the 
defendant.  Rapson  v.  Cubitt,  11  Law  J.  Rep.  (n.s.) 
Exch.  271;  9M.&W.710;  Car.&M.64. 

Where  the  defendant's  coachman,  in  order  to  pass 
with  his  master's  carriage,  got  off  the  box  in  a  nar. 
row  street  obstructed  by  the  plaintiff's  van,  and  took 
the  plaintiff's  horse  by  the  head  to  move  him,  when, 
by  the  motion  of  the  van,  a  package  fell  off  and 
occasioned  damage: — Held,  that  defgidant  was  liable 
for  the  injury.     Lamb  v.  Polk,  9  Car.  &  P.  622. 

The  owner  of  a  barge  on  the  Thames,  navigated 
according  to  the  provisions  of  the  Watermen's  Com- 
pany's Act,  by  freemen  or  apprentices  of  that  com- 
pany (himself  not  being  a  freeman),  is  liable  for 
injury  occasioned  by  Sie  barge  in  the  course  of 
navigation.  Martin  v.  Temperley,  12  Law  J.  Rep. 
(N.8.)  aB.  129 ;  4  aB.  298 ;  8  O.  &  D.  497. 

A  physician  cannot  maintain  an  action  for  his 
fees,  unless  he  can  shew,  or  a  jury  will  infer,  an 
express  contract  for  remuneration.  Mere  atten- 
dance upon  request  does  not  constitute  such  a  con- 
tract ^eitch  V.  Russtll,  12  Law  J.  Rep.  (n.8.)  Q.B. 
18;  Car.  &M.  862. 

Where  the  plaintiff  practised  both  aa  a  physician 
and  aurgeon,  and  on  a  caae  occurring  in  which  the 
advice  of  a  physician  was  considered  necessary,  as 
well  as  the  aid  of  a  surgeon,  he  was  called  in,  and 
it  appeared  in  evidence  that  he  had  performed  for 
his  patient  some  services  which  usually  are  in  the 
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province  of  a  torgeon :— -Held,  that  he  wm  entitled 
to  recover  for  any  work  done  as  a  stugeoii.  BatUr^ 
V.  Lau/r^met^  Car.  &  M.  277. 

A  declaration  stated,  that  the  defendant  fraudu- 
lently prepared  boxes  of  articles  termed  nnediclne 
in  imitation  of  medicines  sold  by  the  plaintiffs,  and 
caused  the  said  boxes  to  be  wrapped  in  papers, 
bearing  the  same  inscriptions  as  the  boxes  of  the 
plaxntiib,  in  order  to  denote  that  such  medicine 
was  the  genuine  medicine  prepared  and  sold  by  tlie 
plaintifEB,  and  that  he  "  fimudolently  aold  the  said 
boxes  of  such  articles,  so  represented  and  termed 
by  him  to  be  medicines,  by  tne  name  and  descrip- 
tion of  Morison's  Universal  Medicines,  which  had 
been  prepared,  vended,  and  sold  by  the  plaintiffii :" 
— Held,  in  arrest  of  judgment,  that  the  declaration 
shewed  a  good  cause  of  action,  though  it  contained 
no  allegation  that  the  medicines  sold  by  the  defendant 
were  of  inferior  quality  to  those  sold  by  the  plaintifi, 
and  though  the  plaintiffii  alleged  no  patent  right  in  the 
medicines  imitated.  Moritam  v.  Salmon^  10  Law  J. 
Ilep.(M.a.)C.P.91;  2M.&0.385. 

An  action  is  maintainable  against  a  party  for 
conducting  himself  so  negligently,  in  pulUng  down 
his  house,  and  neglecting  to  take  proper  precau* 
tions  in  that  behaU',  tiiat  bricks  and  mortar,  &c.  fall 
on  the  adjoining  house,  break  the  windows,  &o.,  and 
do  other  damage.  And  where  the  houses  of  the 
plaintiff  and  defendants  were  separated  by  a  party 
wall, — Held,  that  the  defendants  were  liable  for 
negligence  in  underpinning  their  half  of  the  wall, 
though  it  did  not  appear  that  they  had  eneroaehed 
upon,  or  meddled  in  any  way  with  die  plaintiff's  hal£ 
Bradbee  v.  ih$  Mayor  qf  London,  at  Oooemor  tfChrUCt 
Hotpital,  11  Law  J.  Rep.  (m.s.)  C.P.  209 ;  6  Sc 
(n.8.)  79. 

Where  A  contracted  with  the  Postmaster  General 
to  supply  and  keep  in  order  a  mail  coach,  and  B  was 
engaged  by  certain  other  persons,  who  contracted 
with  the  Postmaster  General  to  horse  it,  to  drive 
the  mail: — Held,  that  B  could  not  maintain  an 
action  against  A  for  an  injury  sustained  by  him 
while  driving  the  coach  by  its  breaking  down  from 
latent  defects  in  its  construction,  although  he  had 
notice  of  the  contract  and  confided  in  it,  he  not 
being  a  party  to  it  WiaUrbotUm  v.  Wrights  1 1  Law 
J.  Rep.  (n.8.)  Exch.  415 ;  10  M.  &  W.  109. 

In  case  for  running  foul  of  plaintiff's  barge,  it 
being  alleged  that  the  injury  arose  from  the  anchor 
of  the  defendant's  ship  being  in  an  improper  posi- 
tion,—Held,  that  if  it  appeu«d  that  the  occurrence 
of  the  accident  arose  from  the  unskilful  navigation 
of  the  plaintiff's  barge,  the  fact  of  the  defendant 
having  violated  the  river  bye-laws  by  the  position  of 
the  anchor  would  not  render  him  liable  for  the  in- 
jury.    SilU  V.  Bromn,  9  Car.  &  P.  601. 

Where  in  an  action  on  the  case  for  dsmage  by 
running  foul  of  the  plaintiff's  vessel,  the  jury 
found  that  there  were  faults  on  either  side : — Held, 
nevertheless,  that  the  plaintiff  was  entitled  to 
recover  unless  the  fault  on  his  side  was  such  as 
tended  to  the  injury.  Rmsin  v.  MUekell,  9  Car.  & 
P.  613. 

Where  the  defendant  received  into  his  care  a  dog, 
for  reward,  which  was  stolen, — Held,  that  he  was 
not  liable  if  he  took  reasonable  care  of  it ;  the  onus 
of  proving  which  Isy  on  him.  Mackenzie  v.  CoXy  9 
Car.  &  P.  632. 


[And  see  Account  Stated— Attobvst--<7oe- 
POBATioN — Goods  Sold  and  Dblivbbbd — In- 
FBEioa  CouET  —  Loan  Socibtibs  —  Monbt 
Counts — Nboliobncb — Nuisance — Pabtnbbi 
— Shbsiff.] 

(B)  Pabties  to  Actions. 

Where  two  persons  sued  jointly  inoase,  for  injury 
sustained  by  the  unlawful  maintenance  of  an  actioa 
of  trespass,  brought  against  them^  and  which  they 
defended  by  one  attorney,  and  the  jury  found  for 
the  plaintifb,  oo&fining  the  damages  to  the  amount 
of  the  attorney's  bill  in  the  former  action : — Held, 
on  motion  in  arrest  of  judgment,  that  the  costs  and 
expenses  incurred  by  the  plaintiffs,  in  their  defence 
in  the  former  action,  constituted  a  joint  damage, 
for  which  they  might  jointly  sue.  PeckeU  v.  Watten^ 

11  Law  J.  Rep.  (n.8.)  Exch.  225 ;  8  M.  &  W.  691. 
Where  a  demise  is  joint,  and  the  covenants  upon 

which  an  action  is  brought  are  made  jointly  with 
both  lessors,  the  cause  of  action  is  joint,  and  both 
covenantees  must  sue,  although  as  between  them- 
selves their  interests  may  be  separate.  Therelbre, 
where  an  indenture  shewed  a  joint  demise  by  S  F 
and  £  M  F,  bis  wife,  and  M  W,  lessors,  to  A,  his 
executors,  administrators,  and  assigns,  and  cove- 
nants entered  into  between  A  of  the  one  part,  and 
£  F  and  £  M  F  and  M  W  joinUy,  of  the  other 
part;  and,  in  an  action  of  covenant  on  the  inden- 
ture, for  the  breach  of  one  of  these  covenants,  the 
declaration  averred,  by  way  of  inducement,  that 
£  M  and  £  F  M,  his  wife,  were  seised  of  an  undi- 
vided moiety  of  the  premises,  which  hsd  descended 
to  the  plaintiff  as  son  and  heir  of  £  FM:— rHeld,  that 
the  action  was  not  maintainable  by  the  plaintiff 
without  the  joinder  of  M  W.    Fofay  v.  Addenbrook*^ 

12  Law  J.  Rep.  (ns)  aS.  163$   5  aB.  197;  3 
G.  &  D.  64. 

Where  a  joint  note  was  given  to  parties  bv  name, 
to  secure  a  loan  advanced  by  a  society  not  mrolled 
under  the  statute ;  held,  that  it  was  not  necessary 
to  join  the  other  members  of  the  society,  it  no- 
where appearing  that  they  were  partners  trading  in 
the  names  of  the  plaiutifi.  Bmoden  v.  HowoU,  4 
Sc  (N.S.)  331 ;  3  M.  &  G.  638. 

In  assumpsit  on  an  attorney's  bill  for  busi- 
ness done  for  three  persons  jointly,  one  of  whom 
pleaded  the  general  issue,  and  the  others  sufieted 
judgment  by  default: — Held,  that  the  jury  must  be 
satisfied  that  the  plaintiff  was  employed  by  all 
three  jointly,  and  that  if  the  one  defendant  was 
solely  liable,  he  ought  to  be  sued  singly,  and  that 
the  plaintiff  could  not  succeed  in  the  joint  action* 
Robeson  v.  Oanderton,  9  Car.  &  P.  476. 

Where  the  plaintiff  entered  into  a  contract  of 
service  aa  foreman  to  three  in  copartnership  for  a 
certain  period,  before  the  expiration  of  which  one 
of  them  retired,  and  the  pluntif^  with  notice  of 
that  fact,  continued  in  the  service  of  the  continuing 
partners  until  they  became  bankrupt,  held,  that  he 
might  sue  all  the  three  on  the  original  contract. 
Dobbin  v.  Foster,  1  Car.  fir  K.  323. 

(C)  Form  op  Action. 

Wherever  there  is  a  contract,  and  something  is 
to  be  done  in  the  course  of  the  employment  which 
is  the  subject  of  that  contract,  if  there  is  a  breach 
of  duty  in  the  course  of  that  employment,   the 
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party  injured  may  recover  either  in  tort  or  in  con- 
tract.    Brown  ▼.  Bocrmard^  1 1  C.  &  F.  1. 

By  an  indenture  made  between  A,  B,  and  C,  of 
the  first,  aeoond,  and  third  parts,  and  the  plaintiff 
and  defendant  of  the  foorih  and  fifth  parts  respect- 
ively, the  defendant  covenanted  with  the  plaintiff 
that  they,  the  defendant,  A,  B,  and  C,  or  one  of 
them,  would  pay  the  plaintiff  300L :— Held,  that 
tiuB  was  a  collateral  covenant,  and  that  the  aetion 
Ibr  the  recorery  of  the  money  ought  to  be  in  cove* 
Bant,  and  not  in  debt  Harriton  v.  Matthe»9%  12 
Law  J.  Rep.  (ir.s.)  Exeh.  30 ;  10  M.  &  W.  768. 

(D)  NoTicA  or  Action. 

The  law  relating  to,  amended  as  to  time  of  notice, 
by  5  &  6  Vict,  c  97,  20  Law  J.  Stat  App.  4. 

(a)  When  neeeuary. 

In  trespass  and  false  imprisonment  against  Jus- 
tices upon  an  illegal  conviction  under  the  Highway 
Act,  5  &  6  Will.  4.  c.  50.  s.  75,  held,  that  the  clause 
giving  twenty-one  days'  notice  of  action,  did  not 
repeal  the  clause  in  24  Geo.  2.  c.  24,  requiring  the 
notice  in  actions  against  Justices  to  be  giren  one 
month  before  the  suing  out  of  the  writ  Rue  v. 
BMton,  4  P.  &  D.  182. 

By  the  Slst  section  of  a  local  act,  5  Geo.  4. 
e;  czxv.  persons  are  compelled,  under  a  penalty,  to 
perform  the  duties  of  overseers,  and  by  section  148, 
no  aetion  is  to  be  commenced  against  any  person 
for  anything  done  in  pursuance  of  the  act  until 
twenty-one  days'  notice  in  writing  has  been  given. 
The  defendants,  as  orerseers  appointed  under  the 
act,  had  assented  to  the  imprisoument  of  a  party  in 
a  woilLhouse,  who  was  incorrectly  supposed  to  haw 
been  a  pauper  and  a  lunatic.  They  had  intended 
to  act  under  9  Geo.  4^  c.  40.  s.  88,  but  had  not 
complied  with  the  provisions  of  that  statute : — Held, 
that  this  was  not  a  thing  done  in  pursuance  of  5 
Geo.  4w  0.  cxzT.  and  that  the  overseers  were  not, 
therefore,  entitled  to  notice.  BlUot  v.  JUen,  14  Law 
J.  Rep.  (N.S.)  C.P.  136 ;  1  M.  G.  &  S.  18. 

Where  in  trespass  against  a  land-tax  com- 
nrissioiier,  the  tax  having  been  redeemed  without 
tfiedeAndant's  knowledge,  the  defendant  pleaded  not 
guilty  by  statute,  and  delivered  particulars  stating 
that  he  intended  to  rely  on  the  38  Oea  3.  c  5.  and 
31  Jac  1.  c  12,  but  at  the  trial  objected  to  the  want 
of  notiee  of  aetion,  under  5  &  6  Will.  4.  c.  2 : — 
Held,  ^at  having  acted  bondjide,  the  defendant  was 
entitled  to  the  proteetion  of  the  latter  act,  and  that 
the  plainti^  not  being  prepared  to  prove  the  delivery 
of  the  particulars,  was  correctly  nonsuited.  Thomat 
▼.  Wmamt,  13  Law  J.  Hep.  (m.s.)  Exoh.  87 ;  1  Dowl. 
ft  L.  P.C.626. 

In  an  aetion  against  a  collector  of  highway  rates 
for  a  balance  in  his  hands  arising  from  a  sale  of 
goods  distrained  for  non-payment  of  rates.  Semhle^ 
that  no  notice  of  action  was  necessary.  CharingUm 
▼.  Joknsm,  14  Law  J.  Rep.  (h.8.)  Bxch.  299 ;  13 
M.  &  W.  856. 

A  party  who  gives  another  into  custody  upon  a 
fair  belief  of  his  having  committed  a  felony  is  not 
entitled  to  notice  of  action  under  the  7  &  8  Geo.  4. 
e.  29 :  that  aet  applies  only  to  constables,  &c.  Breaker 
V.  Field,  9  Car.  &  P.  650. 

By  the  87th  section  of  the  Staleybridge  Act,  9 
Geo.  4.  c.  26,  the  commissioners  appointed  under 
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the  act  are  empowered  to  nominate  a  constable  and 
assistant  constables  '*  for  executing  all  such  war- 
rants, 8eo.  as  die  Justices  of  the  Peace  acting  for 
the  counties  palatine  of  Lancaster  and  Chester,  or 
either  of  them,  shall  from  time  to  time  direct  to 
them  to  be  executed  within  the  town  of  Staley- 
bridge." And  the  179th  section  requires  notice 
of  action  for  "  anything  done  in  pursuance  of  the 
act" : — Held,  that  a  constable  appointed  under  the 
act,  and  directed  by  a  warrant  of  a  Justice  acting 
for  the  counties  pidatine  to  enter  a  house,  and 
search  for  goods  alleged  to  have  been  clandestinely 
removed  there  to  avoid  a  distress  under  the  1 1  Geo. 
2.  0.  19.  s.  37,  is  not  entitled  to  the  notice. of  action 
required  by  the  179th  section  of  the  act  l^atweli 
T.  HiiU,  12  Law  J.  Rep.  (n.s.)  Exch.  74 ;  10  M. 
&  W.  523  ;  2  DowL  P.C.  (w.s.)  567. 

In  trespass  against  the  clerfc  to  a  poor  law  union, 
for  seizing,  &e.  under  2  &  3  Vict.  c.  84.  s.  1,  as  a 
distress,  the  amount  of  a  rate  made  upon  the  parish, 
of  which  the  plaintiff  had  been  appointed  church- 
warden, but  who  had  reftised  to  act  or  interfere  in 
making  the  rate : — Held,  that  the  defendant  was, 
under  sect  104,  entitled  to  notice  of  action.  Carter  v. 
FiUiter,  Car.  &  M.  489. 

By  the  statute  1  Vict  c.  cxix.  the  London  and 
Brighton  Railway  Compaiiy  are  empowered  to 
make  a  railway  from  London  to  Brighton,  and 
to  become  the  carriers  of  passengers  and  goods 
upon  the  line,  receiving  certain  rates  or  tolls 
for  so  doing,  authorized  by  the  act  Other 
persons  are  also  at  liberty  to  become  carriers 
upon  the  line,  upon  pajrment  of  such  rates  and  tolls 
as  shall  be  demanded  by  the  company,  and  autho- 
rised by  Uie  act  By  sect  258,  "  No  action,  suit, 
or  information,  nor  any  other  proceeding,  of  what 
nature  soeveiv  ^all  be  brought,  commenced,  or 
proaeouted  against  any  person,  for  anything  done 
or  omitted  to  be  done  in  pursuance  of  this  act,  or 
in  execution  of  the  powers  or  authorities,  or  any  of 
the  orders  made,  given,  or  directed,  in,  by,  or  under 
tills  act,  unless  twenty-one  days'  previous  notice  in 
writing  shall  be  given  by  the  party  intending  to 
o<Hnmraee  and  prosecute  such  action,  &o.  to  the 
intended  defendant,  nor  unless  such  aetion,  &c. 
riiall  be  brought  or  commenced  within  six  calendar 
months  after  the  act  committed,  or,  in  case  there 
shall  be  a  continuation  of  danuge,  then  within  six 
calendar  months  next  after  the  doing  or  committing 
such  damage  shall  have  ceased,  nor  unless  such 
action  shall  be  brought  in  the  county,  &c.  where 
the  matter  in  dispute  or  cause  of  action  shall  arise,* ' 
&a  The  company  had  themselves  become  carriers 
upon  the  line.  In  sn  action  against  the  company,  as 
owners  and  proprietors  of  Sie  railway,  for  not 
safely  carrying  and  conveying  the  plaintiff  in  one 
of  their  carriages  upon  the  railway,  whereby  the 
plaintiff  was  much  wounded  and  injured,  &c. : — 
Held,  that  they  were  not  entitled  to  notice  of  action, 
as  for  a  thing  done  or  omitted  to  be  done  in  pursu- 
ance of  the  act.  Carpue  v.  the  Louden  and  Brighton 
Rtdhaay  Company ^  13  Law  J.  Rep.  (n.8.)  Q.B.  133. 

Where  a  landlord,  finding  persons  on  the  pre- 
mises of  his  tenant,  pulling  down  and  cutting  away 
them  aterials,  gave  them  in  charge  for  felony,  under 
7  &  8  Geo.  4.  c.  29.  a.  44,  and  Uie  jury  found  that 
he  bond  fide  intended  to  act  in  pursuance  oi'  the 
statute  :^Held,  that  he  was  entitled  to  the  month's 
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notice  of  action,  and  in  default  thereof,  to  the  ver- 
dict    Rudd  V.  Scott,  2  Sc.  (n.s.)  631. 

A  had  communicated  to  B  &  Co.,  who  were 
distillers,  a  method  of  rectifying  spirits,  and  they 
were  to  pay  him  an  annuity  and  6d,  a  gallon  on  all 
spirits  rectified  hy  his  method,  and  to  keep  an 
account.  A  having  a  sum  due  to  him,  B  &  Co. 
offered  to  pay  it  at  their  solicitor's  office,  and  to 
produce  the  account  there.  A  sent  to  B  &  Co.  a 
letter,  stating  that  he  should  come  to  the  distillery 
for  a  sight  of  the  account  and  for  payment ;  to 
which  G,  one  of  the  firm  of  B  &  Co.,  replied  hy 
letter,  stating  that  if  A  came  to  the  distillery,  and 
either  rang  or  knocked,  he  would  he  punished,  &c. 
A  went  to  the  distillery,  (which  was  within  the 
Metropolitan  Police  district)  and  gentiv  rang  the 
hell,  when  H,  who  was  the  cashier  of  the  firm, 
gave  A  into  the  custody  of  a  policeman  on  a 
charge  of  having  rung  the  bell,  contrary  to  the 
45th  section  of  the  Police  Act,  2  &  8  Vict  o.  47. 
— Held,  in  an  action  for  false  imprisonment  by  A 
against  G  and  H,  that  this  was  not  a  case  within 
that  act,  and  that  G  and  H  were  not  justified  under 
that  act,  and  were  not  entitled  to  notice  of  action. 
Hotne  V.  Grimble,  Car.  &  M.  17. 

(6)  Form  and  Requisites  qf. 

The  statute  24  Geo.  2.  c.  44,  which  requires  that 
in  a  notice  of  action  to  Justices  "  shall  be  clearly 
and  explicitly  contained  the  cause  of  action,"  is  not 
complied  with,  if  the  notice  omit  to  state  the  place 
where  the  act  complained  of  was  done.  The  defect 
is  not  cured  by  tender  of  amends.  Martins  v.  Upeher, 
1 1  Law  J.  Itep.  (n.s.)  Q.B.  291  ;  1  Dowl.  n.s.  556. 

A  notice  of  action  to  a  magistrate  signed  by  the 
plaintiff  himself,  but  indorsed  by  his  attorney,  is 
sufiScient  under  24  Geo.  2.  c.  44.  s.  1.  Morgan  v. 
Leach,  12  Law  J.  Rep.  (n.s.)  M.C.  4 ;  10  M.  & 
W.  558,-  2  Dowl.  P.C.(N.8.)522. 

Under  the  10  Geo.  4.  o.  44,  which  requlies  **  that 
notice  in  writing  of  such  action,  and  of  the  cause 
thereof,  shall  be  given  to  the  defendant,"  &c.,  a 
notice  omitting  to  state  either  the  time  or  place  of 
the  committing  of  the  act  complained  of,  is  insufiS- 
cient  The  meaning  of  the  provisions  of  10  Geo. 
4.  c.  44,  and  of  24  Geo.  2.  c.  44,  in  this  respect,  is 
substantially  the  same,  and  the  same  effect  is  to  be 
given  to  both.  Breese  v.  Jerdein,  12  Law  J.  Rep. 
(N.s.)  Q.B.  234;  4  as.  585. 

A  notice  of  action  against  a  magistrate,  for 
causing  the  plaintiff  to  be  falsely  imprisoned,  is 
sufficient,  although  it  does  not  state  when  the 
defendant  did  the  first  act  leading  to  the  imprison- 
ment, nor  the  form  of  the  action  about  to  be  com- 
menced.    Prickett  v.  Gratrex,  1  Car.  &  K.  651. 

(c)  Service  of. 

Service  of  notice  of  action  to  a  magistrate  by  the 
attorney's  clerk, — Held,  equivalent  to  service  by 
the  attorney  himself.  Morgan  v.  Leech,  12  Law  Jj 
Rep.  (N.s.)  M.C.  4;  10  M.  &  W.  558;  2  Dowl. 
P.C.  (n.s.)  522. 

Where  the  witness  who  served  a  notice  of  action 
did  not  know  the  handwriting  of  the  plaintiff,  whose 
signature  the  notice  purported  to  bear;  and  no 
evidence  was  given  of  the  plaintiff's  handwriting : 
Held,  sufficient,  as  it  was  a  notice  served  on  tlie 
plaintiff's  behalf.   Forman  v.  Dames,  Car.  &  M.  127. 


(£)  Consolidation  ov  Actiomb. 

Where  ten  actions  were  brought  against  the 
commanders  of  different  vessels  for  various  small 
sums,  alleged  to  be  due  from  them  individually 
for  tolls,  port  dues,  anchorage,  buoyage,  and 
other  duties,  in  respect  of  their  ships: — Held, 
that  the  Court  had  no  power,  without  the  conaent 
of  the  plaintiffii,  to  consolidate  the  actions  at  tho 
request  of  the  defendanta,  though  it  was  sworn  that 
the  question  in  dispute  was,  whether  the  plaintifib 
had  any  right  to  demand  these  tolls,  &c.,  and  that 
the  trial  of  any  one  action  would  decide  it  The 
Corporation  qf  Saltash  v.  Jacknum,  13  Law  J.  Rep. 
(N.s.)  as.  105  ;  1  DowL  &  L.  P.C.  851. 


ADMINISTRATION. 
[See  EzBCUTOK  and  Administratqe — Stamp.] 

!A)  When  and  to  whom  g&antbd. 
B)  Limited. 
(C)  Bond. 


(A)  When  and  to  whom  o&amtsd. 

General  grant  of  administration  to  a  stranger  for 
carrying  on  a  suit  in  equity,  rejected,  though  re^ 
quired  by  the  Court  of  Chancery.     In  ike  goods  of 
Chanter,  I  Robert.  273. 

Where  no  personal  service  of  the  citation  had 
been  made  on  parties  having  prior  title  to  the  admin- 
istration, the  grant  being  prayed  by  the  official  as- 
signee of  the  deceased,  a  bankiupt,  the  Court 
refused  to  dispense  with  the  rule  for  justifying  the 
security.    Belcher  v.  Maherly,  2  Curt.  629. 

Where  testator  died  in  1801,  leaving  bona  notabiUa; 
and  probate  was  taken  in  the  Archdeaconry  Court  of 
Bucks  under  5,000Z.,  and  the  property  nearly  all 
administered, — motion  for  administration,  with  the 
will  annexed,  of  the  unadministered  effects,  to  be 
granted  by  the  Prerogative  Court,  under  lOOL,  re- 
jected, the  original  grant  being  void,  and  the 
whole  effects  unadministered.  In  the  goods  of 
Hogg,  3  Curt  61. 

Administration  of  the  effects  of  a  former  wife  re- 
fused to  the  representative  of  a  second  wife,  who 
had  taken  out  administration  to  her  husband,  the 
next-of-kin  of  the  husband  not  having  been  cited. 
In  the  goods  of  Sower  by,  2  Curt  852. 

One  of  two  joint  administrators  having  become 
imbecile,  and  incapable  of  acting,  ordered,  that  the 
joint  letters  of  administration  (brought  into  the 
registry)  be  revoked,  and  special  letters  of  adminis- 
tration j^ranted  to  the  same  administrators.  In  the 
goods  qf  Newton,  3  Curt.  428. 

If  a  party  be  entitled  to  a  grant  in  a  superior,  the 
Court  will  not  make  the  grant  to  such  person  in  an 
inferior  character ;  and  administradon  with  the  will 
annexed  to  the  executor  in  the  character  of  a  resi- 
duary legatee  rejected.  In  the  goods  of  BuUock, 
1  Robert.  275. 

Administration  granted  to  the  brother  of  an  intes- 
tate in  preference  to  the  widow.  ChappeU  v.  ChappeU, 
3  Curt  429. 

Motion,  for  administration  with  the  will  annexed 
to  the  attorney  of  a  residuary  legatee,   a  married 
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woman,  upon  ber  proxy  alone,  her  husband  refusing 
to  join,  rejected.     Bubbert  v.  Harhy,  3  Curt  50. 

Wherea  niinor,executor,e1ected  hi88tepmother,the 
widow  of  the  testator,  his  guardian,  for  the  purpose 
of  taking  administration  with  the  will  annexed,  for 
his  use  and  benefit,  such  administration  was  granted 
to  her,  under  the  circumstances,  without  citing 
those  having  a  prior  claim.  In  the  good*  of 
Widger,  3  Curt  55, 

Administration,  with  will  annexed,  de  bonis  non, 
granted  to  the  executors  of  a  sister,  the  adminis- 
tratrix deceased,  for  the  use  and  benefit  of  the  sur- 
viving sister,  the  sole  next-of-kin,  during  her 
imbecility,  without  citing  her  next-of-kin.  In  the 
goods  of  Somthmeod,  3  Curt  28. 

Administration  with  the  will  annexed  (the  execu- 
tors and  residuary  legatees  intrust  havingrenounced ), 
granted  to  the  attorney  of  the  g^uardian  of  the  sole 
legatee,  a  minor,  in  preference  to  the  attorney  of  a 
creditor.     Graham  v.  Maciean,  2  Curt  659. 

(B)  Limited. 

Administration  to  an  intestate's  estate  is  taken 
out  by  Mrs.  B,  whose  husband  acts  for  her  and  by 
Dixon.  Mr.  B  and  Dixon  distribute  the  estate, 
and  pay  the  afaaie  of  the  plaintiff  one  of  the  next- 
of-kin,  who  is  abroad,  into  a  bank  in  their  names, 
omitting  Mrs.  B's  name.  Mr.  B  dies,  whereupon 
Dixon  draws  out  the  money,  and  spends  it  He 
tben  dies,  and  a  bill  is  filed  by  the  plaintiff,  for  an 
account  of  assets  received  by  Mrs.  B  and  her  hus- 
band and  Dixon: — Held,  that  an  administration 
od  Utem  U>  Dixon's  estate  is  not  sufiicient,  but  that  it 
it  is  necessary  to  have  a  general  administration. 
CUmgh  V.  Bond,  11  Law  J.  Rep.  (n.s.)  Ch.  52. 

Pending  a  litigation  in  a  Spanish  court,  as  to 
which  of  two  testamentary  papers  of  a  deceased 
Spaniard,  ought  to  be  established,  the  plaintiff,  who 
was  reiddent  in  Spain,  was  appointed,  by  the 
Spanish  court,  tiie  judicial  administrator  of  the 
deceased's  goods;  and  the  plaintiff,  under  the  au- 
thority of  that  Court,  afterwards  appointed  the  de- 
fendant to  be  his  attorney  to  recover  and  receive 
10,000/.,  due  to  the  deceased's  estate  from  C.  & 
Co.,  of  London.  The  defendant,  after  litigation, 
in  the  Prerogative  Court  of  Canterbury,  with  one  of 
tbe  parties  to  the  Spanish  suit,  obtained  letters  of 
administration  to  the  deceased,  to  be  granted  to  him 
as  the  plaintiff^s  attorney,  limited  to  receive  10,000/., 
until  the  plaintiff  should  obtain  administration  to 
the  deceased.  The  defendant  afterwards  received 
the  10,000/.:— Held,  that  he  might  safely  pay  it 
over  to  the  plainti^  although  he  bad  not  obtained 
administration  to  the  deceased.  De  ia  Viesca  v. 
Ubboek,  10  Sim.  629. 

A  devised  his  real  and  personal  estate  charged 
with  the  payment  of  his  debts  to  B,  whom  he 
appointed  his  executor,  and  B  devised  them  to  C, 
whom  he  appointed  his  executor,  upon  trust  for  the 
payment  of  his  own  and  A*s  debts.  After  the  death 
of  A  and  B  a  bill  was  filed  on  behalf  of  the  creditors 
of  A  against  C  and  D,  charging  that,  by  collusion 
between  C  and  D,  the  latter  had  fraudulentiy  ob- 
tained large  sums  of  money  arising  from  the  real 
and  personal  estate  of  A,  and  prajring  that  the 
trsnsactions  between  C  and  D  might  be  set  aside, 
and  for  the  due  administration  of  A's  estate.  There 
were  also  some  charges  of  misapplication  of  A's 


assets  by  B,  and  the  bill  prayed  that  B's  estate 
might  be  charged  with  the  losses  occasioned  thereby. 
To  this  bill  (D  having  refused  probate  of  B's  will) 
a  person  was  made  a  defendant  who  had  obtained  a 
grant  of  letters  of  administration  of  B's  estate,  autho- 
rizing him  to  attend,  supply,  substantiate,  and  con- 
firm the  proceedings  which  had  been  already  had, 
or  which  might  be  had  in  the  suit,  until  a  final 
decree  should  be  had  : — Held,  that  B's  estate  was 
sufficiently  represented  in  the  suit  by  this  adminis- 
trator.    EUiee  V.  Goodson,  2  Coll.  C.C.  4. 

Administration,  with  the  will  annexed,  granted 
to  the  joint  nominees  of  two  charitable  institutions, 
to  whom  legacies,  expectant  on  life  interests,  had 
been  bequeathed,  but  limited  to  a  fund  appropriated 
for  payment  of  the  legacies,  the  parties  entitled  to  a 
general  grant  having  been  cited,  and  not  appearing. 
In  tJie  goods  qfBion,  8  Curt  7S9. 

(C)  BOWD. 

Where  no  proceedings  have  been  taken  to  put  an 
administration  bond  in  suit,  a  sum  due  from  the 
administrator  at  his  death  to  the  estate  of  the  intes- 
tate is  not  a  specialty  debt  Parker  v.  Koang,  and 
Parker  y,  BtOpett,  12  Law  J.  Rep.  (n.s.)  Ch.  835;  6 
Bea.  261. 

The  writ  of  inquiry  on  an  administration  bond, 
breaches  having  been  assigned,  and  j  udgmentsufiered 
by  default,  allowed  to  be  executed  before  a  Judge, 
but  the  rule  only  granted  nisi.  Canterbury  (Arch' 
bishop)  V.  BurUngton,  1  Dowl.  P.C.  (n.s.)  285. 


ADMINISTRATION  OF  ESTATE. 

(A)  In  general. 

(B)  Under  the  Court. 

(C)  Marshalling  Assets. 


(A)  In  general. 

A  joint  creditor  of  a  partnership  is  entitied  to 
sustain  a  bill  for  the  administration  in  one  suit  of 
the  real  and  personal  estates  of  several  deceased 
partners,  against  their  representatives  and  the  sur- 
viving partners.  Brown  v.  WetUherby,  10  Law  J. 
Rep.  (n.s.)  Ch.  190;  10  Sim.  125. 

(B)  Under  the  Court. 

The  joint  creditors  of  a  partnership  are  not  en- 
titied to  have  the  separate  estate  of  a  deceased  part- 
ner applied  in  payment  of  their  joint  debts,  until 
the  separate  creditors  of  such  deceased  partners  are 
paid. 

A  joint  creditor  of  a  partnership  is  entitied  to  a 
decree  in  one  suit,  on  behalf  of  himself  and  all 
other  creditors,  against  the  representatives  of  several 
deceased  partners  and  the  surviving  partners,  for 
the  administration  of  estates  of  all  the  deceased 
partners.  Brown  v.  Douglas^  10  Law  J.  Rep.  (n.8.) 
Ch.l4;  11  Sim.  288. 

A  testator  seised  of  real  estate,  and  possessed  of 
leasehold  and  other  personal  estate,  devised  and  be- 
queathed the  whole  to  trustees  to  make  sale  of  and 
get  in  all  his  real  and  personal  estate,  and  out  of 
the  produce  to  pay  his  funeral  expenses,  debts,  and 
certain  legacies ;  and  he  bequeathed  the  residue  for 
charitable  purposes.     In  a  suit  to  administer  the 
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estate,  it  was  decreed,  thai  tbe  ftmeral  ezpenaes, 
debts,  and  legacies  should  be  paid  oat  of  the  realty, 
the  personal  estate  saTouring  of  realty,  and  the  pure 
personal  estate,  pro  raid.  The  Attorney  Oenerai  t. 
SouthgaUt  12  Law  J.  Rep.  (n.s.)  Cb.  147 ;  12  Sim.  77. 
(reversing  the  decision  of  the  Vice-Cluuicellor)  10 
Law  J.  Rep.  (n.8.)  Ch.  241.) 

A  person  who  was  a  lunatic  but  had  not  been 
found  to  be  so  by  inquisitfon,  died  seised  of  a  small 
freehold  estate,  bat  not  possessed  of  any  personal 
property.  His  stepfather  had  received  the  rents  of 
the  estate,  and  had  expended  more  than  the  aiAount 
of  them  in  tnaintainitig  the  lunatic ;  he  alto  paid  the 
lunatic's  funeral  expenses : — Held,  that  he  was  not 
entitled,  tmder  8  &  4  Will.  4.  e.  104,  to  be  paid 
either  the  surplus  expenditure,  or  the  amount  of 
the  funeral  expenses  out  of  the  luKatic's  fipeehold 
estate.     Carter  v.  Beard,  10  Sim.  7. 

The  testator,  a  foreigner,  formerly  resident  in 
England,  but  who  died  domiciled  in  Italy,  by  his 
will,  made  in  England,  after  directing  payment  of 
his  debts,  appointed  A  his  executor  in  England  and 
elsewhere,  (except  in  Italy,)  and  B  a  foreigner,  his 
executor  in  Italy  {  and  Uen  bequeathed  to  A  all 
the  residue  of  his  estate  in  England,  &o.,  upon 
trust  to  convert,  &c.,  and  pay  certain  legacies;  and 
to  transmit  the  residue  to  his  executor  in  Italy,  to 
be  by  him  distributed,  together  with  his  property 
in  Italy,  among  all  the  descendants  of  his  two 
sisters  there.  Upon  bill  filed  by  A  for  the  adminis- 
tration of  the  estate,  &c.f  the  Court  refused,  in  the 
first  instance,  to  order  the  residue  in  the  hands  of 
A  to  be  paid  over  to  B  for  him  to  distribute,  on  the 
ground  that  B  was  a  legatee  in  trust,  and  that  the 
cestuis  que  trust  ought  to  be  before  the  Court, 
though  both  the  trustee  and  the  cettuis  que  trust 
were  foreigners  and  residing  abroad.  But  the 
Court  directed  inquiries  before  the  Master,  that  the 
parties  might  raise  a  case  of  inconvenience,  suffi- 
ciently strong  to  induce  the  Court  to  relax  the 
geocral  rule.  Weather  by  v.  &t.  Oiorgio,  12  Law  J. 
R4;p.(N.8.)Ch.412. 

A  bill  was  filed  by  a  creditor  claiming  in  respect 
of  an  admitted  breach  of  trust  against  B  and  the 
representatives  of  S  deceased,  and  it  prayed  that 
the  accounts  might  be  taken,  and  the  real  estate  of 

5  sold  and  applied  in  paying  the  amoont  due  to  the 
plaintiff,  and  the  other  debts.  A  sum  of  money 
was  paid  into  court  in  this  suit,  and  a  decree  was 
made  against  the  assets  of  S,  and  only  accounts 
and  inquiries  were  directed,  a  creditors'  suit  was 
subsequently  instituted  against  the  representatives 
of  S,  and  the  common  decree  made.  The  plaintifis 
in  the  first  suit  claimed  the  fund  in  court  in  priority 
of  the  creditors  in  the  second  s — Held,  however, 
that  after  payment  of  the  costs  of  the  first  suit,  it 
ought  to  be  applied  in  a  due  course  of  adminis- 
tration towards  payment  of  all  the  creditors  of  S. 
Smith  V.  Birch,  Z  Bea.  10. 

Part  of  a  residuary  estate,  settled  on  one  for  life, 
with  remainder  to  her  issue,  consisted  of  life  annu- 
ities and  policies  on  the  lives  for  securing  the  prin- 
cipal money.  The  Court,  seeing  it  fbr  the  benefit 
of  all  parties,  refrained  from  ordering  a  sale,  but 
directed  the  policies  to  be  kept  up,  so  as  to  secure 
the  principal,  and  that  the  surplus  annuities  should 
be  paid  to  the  tenant  for  life.     Glengallv,  Barnard, 

6  Bea.  245. 


Where,  in  an  administradon  toK,  it  is  itfymA 
to  the  Master  to  take  an  aeoount  of  the  debtd;  &c., 
and  claims  are  made  against  the  estate  of  sueh  a 
nature  that  the  Master  cannot  conveniently  dicpoae 
of  them,  application  must  be  made  to  the  Court, 
which  will  either  give  special  direetioas  to  tbe 
Master  to  proceed,  or  direct  a  soit,  actioB,  or  sncfa 
other  proceeding  as  the  exigency  of  the  oase  may 
require.     Lockhart  v.  Hardy,  5  Bea.  805. 

In  an  administration  suit,  the  Coiut  authorised 
the  legal  personal  representative  to  carry  on  nei 
papers  which  formed  part  of  the  assets,  and  a 
tioner  for  that  purpose  furnished  paper  en  credit  z*^ 
Held,  that  he  was  entitled  to  be  paid  oat  of  die 
fund  in  Court  forming  part  of  the  testator's  ostale, 
though  such  estate  was  insufiloient  to  pay  the  ttos- 
tator's  debts.     Tinkler  v.  Hhuhnenreh,  2  Bea.  Ma. 

While  proceedings  were  pending  in  the  Eoclen- 
astical  Court  between  the  husband  of  a  deeeaaed 
lady  and  her  next-of-^kin,  respecting  the  right  to 
administer  to  her  estate,  the  husband  filed  a  hill 
against  the  next-of-kin,  praying  for  a  receiver 
pendente  lite ;  and  also,  that  upon  the  appoinflnent 
of  a  personal  representative,  and  upon  his  hieing 
brought  before  the  Court,  the  rights  of  all  paittes 
might  be  ascertained,  and  the  estate  administeted 
by  the  Court  A  demurrer  to  the  latt^  part  oi  the 
relief  asked  for,  was  allowed.  Baron  de  PemeMree 
V.  Dawes,  1 1  Law  J.  Rep.  (n.s.  )  Ch.  394;  5  Bea.  1  la 

A  party,  beneficially  entitled  td  one*foQrth  of  a 
fund  belonging  to  the  estate  of  a  testator  who  had 
been  dead  150  years,  having  obtained  letters  of 
administration  debonisnon  to  the  testator,  filed  a  bill 
for  an  account  and  payment  of  the  whole  fund.  It 
appearing  that  no  part  of  the  fhnd  in  qnestioo  was 
required  for  the  payment  of  the  testator's  debts, 
but  that  the  beneficial  interest  in  the  other  three 
fourths  had  passed  under  the  residuary  bequest  in 
his  will,  and  had  belonged  successively  to  the  es- 
tate of  several  persons  who  were  named  in  the 
proceedings  but  who  were  not  represented  in  the 
record,  the  Court  ordered  one  fourth  only  to  be  paid 
to  the  plaintiff  and  the  other  three  fourths  to  be 
paid  into  court,  with  liberty  to  anybody  interested 
to  apply,  giving  notice  to  the  Attorney  GoneraL 
Loy  V.  Duckett,  1  Cr.  &  P.  S05. 

In  a  suit  to  administer  an  estate,  where  inquiries 
are  necessary  to  ascertain  a  class  of  persons  bene- 
ficially interested,  the  regular  course  is,  to  direct 
the  inquiry  as  to  such  persons  in  the  first  instance, 
and  not  (until  that  inquiry  is  answered)  to  order 
the  Master  to  proceed  to  take  the  accounts.  It  is 
only  where  the  circumstances  of  the  case  are  such 
as  to  satisfy  the  Court  that  the  persons  interested 
are  parties  to  the  suit,  that  the  Cotirt  wilU  at  the 
hearing,  direct  the  Master  to  proceed  to  take  the 
accounts,  if  he  should  find  the  persons  interested 
are  parties.     B€Jeer  v.  Harwood,  1  Hare,  327. 

Bill  by  equitable  mortgagee,onbehalf  of  himself 
and  all  other  creditors,  to  administer  the  estate  of  the 
testator,  praying  a  sale.  The  devisees  of  the  estate  dis- 
claimed ;  and  the  executorsclaimed  to  retain  debtsdae 
to  them  from  the  testator  out  of  the  assets  come  to 
their  hands.  The  proceeds  of  the  estate  being  insufil- 
oient to  satisfy  the  mortgi^  debt,  and  the  general 
assets  being  insufficient  to  pay  the  coats  of  the  suit : 
— Held,  that  the  mortgagee  was  entitled  to  the  whole 
proceeds  of  the  sale,  without  deduction ;  that  the 
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ei«c«toKB  weCf  entUled  to  leUin  their  debt»  and 
libeir  costs  out  of  the  geAeral  Mseta  ia  priority;  that 
the  plaintiff'a  cotta^  a*  joaortgagee,  waa  the  next 
claim ;  and  that  the  aurplus  waa  to  be  a{4}Ued  pre 
raid  to  the  coats  of  the  other  defendanta.  The  dis- 
daimiog  pojtioB  not  entitled  to  costa  as  auch,  being 
proper  parties  at  the  time  of  the  filing  the  bilil 
Tipping  ▼.  Power,  11  Law  J.  Rep.  (n.b.)  Ch.  2-37  ;  1 
Hare,  405. 

la^niriea  of  the  propriety  of  the  proceedings 
proposed  to  be  taken  6>r  the  beneficial  maoagemant 
and  realization  of  the  estate  of  a  testator  or  intes- 
tate will  not  be  directed  in  a  creditors'  suit.  ColMn- 
«mv.  Ballard,  2  Hare,  119. 

Admimstration  of  an  estate,  where  a  creditor  had 
obtained  judgment  upon  a  plea  of  plena  admmUlravii 
by  two  of  the  exacntorst  and  a  confession  of  assets 
to  a  certain  amount  by  another  executorr-^uch 
assets  consisting  of  monf  y  in  the  hands  of  bankers 
net  reached  by  the  execution, — which  the  two  exe- 
cutors preTented  firom  being  paid  upon  the  cheque 
of  the  third  executor  to  the  judgment  creditor,  and 
which  was  afterwards  paid  into  court.  An  execu- 
tor who,  in  an  action  at  law  by  a  creditor  of  the 
testator,  has  pleaded  according  to  the  truth  of  the 
case,  isy  when  the  aasets  are  taken  from  him  and 
administered  in  equity,  entitled  to  the  protection  of 
the  Court  against  any  personal  liability  in  respect 
of  such  plea.     GommI  ▼.  Tayhr,  2  Har^  413. 

Where  it  appeared*  upon  affidavits,  in  an  admin- 
isUration  suit,  that  the  estate  waa  large,  with  but&w 
debts  or  chaigea  thereon,  the  jointure  of  the  widow 
of  the  testator,  and  annuities  given  by  his  will, 
were  ordered  to  be  paid  out  of  the  income  of  the 
estate,  before  decree,  but  the  payment  of  pecuniary 
legacies  was  refused.   Digby  v.  Boycail,  4  Hare,  444. 
The  vendor  of  an  estate  obtained  a  decree  for  specific 
performance,  with  a  declaration  that  if  the  pur- 
chase-money was  not  paid  by  a  given  day,  the  estate 
should  be  sold  and  the  proceeds  paid  in  discharge 
of  priocipal,  interest  and  costs ;  and  that  the  pur- 
chaser should  be  made  personally  liable  in  the  event 
of  any  deficiency.     Before  the  day  of  payment 
arrived  the  purcnaser  died  insolvent,  and  a  credi- 
tors' suit  waa  instituted  for  the  administration  of 
the  as  seta.     The  estate  was  afterwards  sold,  but  the 
proceeds  were  insufficient  to  pay  the  whole  amount 
due  to  the  vendor : — Held,  that  by  the  construction 
of  the  decree  which  rendered  the  purchaser  liable 
only  for  the  deficiency,  the  vendor  was  entitled  to 
prove  in  the  creditors'  suit  for  the  balance  only  of 
nis  debt;  but  temble,  that,  independently  of  the 
decree,  he  would  have  been  entitled  to  prove  for  the 
balance  only,  the  case  of  a  vendor's  lien  being  difier- 
ent  in  this  respect  from  the  case  of  a  mortgagee's 
security.    Xome  v.  r<mng,  4  Y.  &  C.  204. 

The  administrator  ought  not  to  be  sole  plaintifi^ 
in  a  bill  filed  for  administering  the  intestate's  real 
assets.     Tubby  v.  Tubby,  2  Coll.  C.C.  136. 

(C)  Makshallino  Assets. 

Specific  legacies  are  to  be  wholly  applied  in  pay- 
ment of  debta,  where  the  rest  of  the  personal  estate 
is  insufficient,  after  the  applicstion  of  real  estates 
descended,  but  before  the  application  of  any  part 
of  the  devised  real  estates.  Ccrnewall  v.  Cornewall, 
10LawJ.Rep.(N.s.)Ch.864;  12  Sim.  298. 

In  1811  a  creditors'  suit  was  instituted  by  a 


simple  contract  creditor,  the  answers  were  got  in  in 
1820,  the  plaintiff's  debt  was  admitted,  and  there- 
upon the  assets  were  brought  into  court  In  1828 
another  simple  eontract  creditor  obtained  judgment 
against  tiie  extecutora.  J^o  decree  was  made  in  the 
cause  until  1829  ^— Held,  that  the  jndsment  thus 
obtained  had  priority  over  all  the  simple  oontract 
debts,    Larkmu  v.  Potion,  2  Bea.  219. 

The  Court  will  not  marshal  assets  for  the  pur- 
pose of  giving  effect  to  charity  legacies.  PkiUuar 
ikropic  SocHty  v.  Kempf  11  X4aw  J.  Rep.  (m.8.)  Ch. 
3^0;  4  Bea.  681. 

Sen^ble,  that  a  mortgage  for  yeara,  in  which  atet- 
tator  haa  been  in  posaeaaion  for  upwarda  of  twenty 
years  without  receiviBg  interest,  and  without  any 
claim  being  made  in  respect  of  the  equity  of  re- 
demption, ought,  in  the  administration  of  assets,  to 
be  considered  as  leasehold.  Heam  v.  WslU,  1  Coll. 
C.C.  323. 

[And  see  OUffitld  v.  Cobbett,  title  Ii:gunction — 
Infant — Savings  Bank.] 


ADMIRALTY. 

[See  Insuhancb — Mutiny — Prize — Salvage — 
Ship  and  Shipping.] 

(a)  jxtrisdiction  and  authority  op  court. 

(B)  Droits. 

(C)  Appeal  from  High  Court  op  Admiralty. 

(D)  Practice  op  Court. 

(a)  In  generoL 

(b)  Bail. 

(c)  Pleading. 

(d)  Amendment. 

(e)  Coets. 

(£)  Contempt  OP  Court. 


(A)  Jurisdiction  and  Authority  op  Court. 

A  protest  against  the  jurisdiction  of  the  Court  in 
a  cause  of  collision,  upon  the  ground  that  both  the 
vesaels  were  the  property  of  foreign  owners,  and 
the  oollision  occurred  whilst  they  were  in  the  pro- 
secution of  their  respective  voyagea  upon  the  high 
aeas,  overruled.    The  Johan  Friderieh,  1  Rob.  35. 

The  Court  of  Admiralty  has  a  right  to  interpose 
in  suits  for  wages,  promoted  by  foreign  seamen 
against  foreign  vessels. 

Consent  of  foreign  minister  or  consul  not  essen- 
tial to  found  the  jurisdiction  of  the  Court  in  such 
suits  i  butnotioe  of  intended  proceedings  should  be 
given,  in  the  first  instance,  to  the  representative  of 
the  government  to  which  the  vessel  proceeded 
against  belongs.     The  Oolubekick,  1  Rob.  148. 

Upon  the  construction  of  the  act,  5  Oea  4h  c.  1 18. 
s.  71,  and  of  the  treaty  with  Spain,  the  28th  of  June 
1835,  the  Court  of  Admiralty  held  not  to  be  ex- 
cluded by  a  sentence  of  the  Mixed  Commission 
Court  from  considering  the  question  to  whom  the 
bounties  or  the  proceeds  arising  from  the  condemned 
vessel,  belong.     The  Eagle,  1  Rob.  287. 

The  Court  of  Admiralty  possesses  the  same 
discretionary  power  of  varying  its  decrees  as  is 
possessed  by  other  courts  of  £bis  country.  Such 
variations  should  be  confined  to  an  alteration  of  an 
error  arising  from  defect  of  knowledge  or  informa* 
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tion  upoD  a  partic«i«r,p9int  In  the  case,  and  the 
error  muat  be  brought  to  the  attention  of  the  Court 
with  the  Qtmost  powdhle  diligenee.  The  Mtmareh, 
1  Rob.  21. 

Where  Che  value  of  a  vessel  oondemned  in  a  cause 
of  damage  was  insufficient  to  answer  the  damage, 
and  the  matter  was  a  part  owner;  aemMe^  that  it 
was  not  competent  for  the  Court  to  engraft  upon  a 
proceeding  m  remy  a  penonal  action  against  him  to 
make  good  the  excess  of  damage  bejond  the  pro- 
ceeds of  the  ship.     The  Hope,  1  Rob.  154. 

The  title  conferred  by  the  Court  in  the  exercise 
of  its  aathoricy  in  decreenig-  th^  sale  of  a  ship,  is  a 
BofBeiant  title  agtnnst  the  whole  world*,  and  a  mo- 
nition againat  the  American  consul  to  bring  in  the 
register  of  an  American  tMp,  sold  at  Liver|»o<d  in 
&  tause  of  bottomry,  was  reflMed.  The  IVemmtf 
1  Rob.  163. 

The  power  of  the  Court  of  Admiralty  to  interpose 
for  die  purpose  of  altering  the  possession  of  a  vessel, 
is  confined  to  cas^  where  the  majority  of  interests 
is  with  the  party  invoking  the  Court's  interference; 
and  therefore  a  motion  to  change  the  possession  at 
the  petition  of  a  moiety  of  the  interest  was  rejected. 
2%e  Bti»abeth  and  Jane,  1  Rob.  278. 

(B)  Droits. 

The  proceeds  of  certain  property  taken  out  of  the 
possession  of  convicted  pirates  (the  ownership  in 
such  property  being  unknown),  were  condemned 
as  droits  of  Admiralty;  and  a  monition  calling 
upon  all  persons  having  or  pretending  interest 
therein,  to  shew  cause  why  the  same  should  not  be 
condemned  in  right  of  the  Crown,  refused.  The 
Pafwfa,!  Rob.  423. 

(C)  Appeal  from  High  Court  of  Admiralty. 

An  appeal  lies  flrom  the  decree  of  the  High  Court 
of  Admiralty  upon  questions  of  bounties  for  seizure 
of  slaves,  although  not  provided  for  by  6  Geo.  4. 
c.  1 13.     The  Donna  Barbaroy  3  Hagg.  447. 

(D)  Practice  of  Court. 

(a)  In  generaL 

In  proceedings  in  the  Court  of  Admiral^,  the 
suitor  is  entitl^  to  choose  his  own  mode  of  pro- 
ceeding, whether  by  act  on  petition,  or  by  plea  and 
proof.  Libel  in  a  cause  of  bottomry  was  admitted. 
The  Minerva,  1  Rob.  169. 

On  the  recapture  of  British  ships  by  the  King*s 
ships,  the  valuation  in  future  is  to  be  made  by 
appraisement  without  sale  or  delivery,  except  under 
special  ciroumstances.  Reg,  30th  of  April  1813, 
Priv.  Co.,  8  Hagg.  445. 

Before  the  Court  will  direct  freight  to  be  brought 
in,  it  must  be  satisfied  that  freight  has  actually 
been  recovered.     The  JUne,  1  Rob.  123. 

Upon  a  question  as  to  the  appropriation  of  the 
proceeds  of  a  ship  and  freight  in  satisfaction  of  the 
standing  judgment: — Held,  that  the  assignees  of  a 
bankrupt  ship-owner  have  a  persona  standi  to  appear 
for  the  benefit  of  the  general  estate,  and  contest  the 
appropriation  of  the  proceeds,  against  the  assignees 
of  the  freight,  seeking  to  make  tiie  ship  alone  liable 
in  the  first  instance. 

Claim  of  a  bondholder,  for  the  payment  of  his 
bond,  directed  to  be  satisfied  out  of  the  proceeds  of 
the  ship  and  the  freight  pro  ratd. 


Parties  taking  an  assignment  of  a  shn>  on  flight 
as  security  for  a  debt,  take  such  security  liable  to 
subsequently  accruing  liens,  viz.  bottomry  bonds, 
salvage,  wages,  &c. 

Same  principles  applied  to  claims  under  a  judg- 
ment of  the  Court  for  pilotage,  tonnage,  and  mari- 
ners' wages.     The  Dowthorpe,  2  Rob.  73. 

{b)  Bail. 

Sureties  are  only  bound  to  the  extent  of  tbe  obli- 
gation expressed  in  their  bond;  and  not  beyond  ita 
plain  and  obvious  meaning. 

Any  departure  from  the  original  agreement  by 
private  arrangement  between  the  principal  and  the 
obligee,  will  cancel  the  liability  of  the' sureties ;  and 
once  discharged,  the  obligation  can  never  be  revived 
in  its  former  shape  against  them.  The  Harriet, 
1  Rob.  189. 

A  mortgagee  is  not  entitled  to  arrest  a  vessel  for 
the  purpose  of  enforcing  bail  for  her  safe  return  to 
this  country;  and  a  motion,  on  behalf  of  the  mort- 
gagee, for  a  warrant  of  arrest,  refused  under  the  cir> 
cumstances  of  the  case.   The  Highlander,  2  Rob.  1 09. 

(c)  Pleading, 

Objections  of  pleading  may  be  taken  to  any  one 
of  the  component  parts  of  an  act  on  petition,  but 
objections  of  this  nature  should  not  be  tdcen  without 
substantial  reasons  to  support  them. 

A  rqoinder  in  an  action  on  petition  must  not 
state  new  matter  of  defence,  unless  such  matter 
has  come  to  the  knowledge  of  the  party  since  his 
answer  was  given  in.  But  matter  subsidiary  to 
the  defence  contained  in  the  answer  may  be  stated 
in  a  rejoinder,  when  the  reply  to  the  answer  takes 
issue  upon  the  matter  of  defence  there  stated.  The 
Hebe,  2 Roh.l4Q. 

In  a  proceeding  by  plea  and  proof,  a  libel  having 
been  admitted  on  behalf  of  the  promoters  of  the 
suit,  the  responsive  allegation  of  the  owners  of  the 
vessel  proceeded  against  was  directed  to  stand  over 
till  the  personal  answers  of  those  owners  had  been 
given  in.     TJie  Manchester,  1  Rob.  93. 

Objections  to  the  admission  of  a  reply  in  a  cause 
of  damage,  upon  the  grounds  of  redundancy  and 
irrelevancy,  overruled.  And,  semble,  where  the  par- 
ties suing  are  foreigners,  the  Court  will  be  more 
indulgent  in  overlooking  mere  technical  defects  in 
the  conduct  of  the  proceedings  than  in  the  case  of 
a  British  suitor.     The  Anne  and  Jane,  2  Rob.  98. 

In  a  rejoinder,  the  matter  pleaded  most  be  con- 
fined to  averments  which  are  responsive  to  the  facts 
suggested  in  the  reply,  or  corroborative  of  the  ori- 

final  statements,  but  it  is  not  competent  to  intro- 
uce  entirely  new  matter.  And  a  rejoinder  of  the 
appellants,  defective  in  this  respect,  was  rejected. 
The  Aurora,  1  Rob.  322. 

{d)  Amendment. 

Upon  appeal  from  a  magistrate's  award,  in  a  case 
of  salvage,  an  application  for  leave  to  withdraw  an 
act  on  petition,  for  the  purpose  of  amendment,  after 
a  copy  had  been  delivered  to  the  adverse  proctor  in 
the  suit,  was  refused.     The  Aurora,  1  Rob.  322. 

(e)  Costs. 

Upon  apportionment  of  a  salvage  award  between 
the  owners  and  crew  of  a  salvage  vessel,  half  costs 
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only  ven  given  where  lepwate  apptarimw  had 
been  entered  for  the  mate  and  for  the  ownert  and 
rest  of  the  crew.     The  Nicotine,  2  Boh.  17$. 

Where  a  vessel  was  sold  under  a  decree  of  the 
court  in  a  cause  of  damage,  and  the  proceeds  were 
insufficient,  and  no  bail  had  been  given,  the  owner 
of  the  vessel  was  personally  condemned  for  the  pay- 
ment of  costs.     The  John  Dunn,  I  Rob.  159. 

(£)  Contempt  of  Court. 

An  attachment  for  contempt  of  court  waa  decreed 
against  a  brig  of  war's  agent,  residing  in  the  Island 
of  Grenada,  for  non*payment  into  Uie  Mixed  Com- 
mission Court,  at  Sierra  Leonc^  of  the  proceeds  of  a 
slave  capture,  as  directed  by  a  monition  fzom  the 
Court  of  Admiralty.     The  Florida^  2  Rob.  97. 


ADMISSIONS. 

[See  EvioEKCB — Plkaoing.] 


ADULTERY. 
[See  DivoBCS — Mariliaqs — Seduction.] 


ADVANCEMENT. 
[See  Pabbnt  and  CnitD.] 


ADVERSE  POSSESSION. 

Although  the  right  of  the  husband,  as  tenant  by 
the  curtesy  of  an  equitable  estate  of  the  wife,  may 
perhaps  be  excluded  by  a  possession  of  Uie  estate 
strictly  adverse  to  the  husband  and  wife,  and  to  all 
other  parties  interested  under  the  settlement  during 
the  whole  period  of  coverture ;  yet  the  possession  of 
the  estate  in  conformity  with  the  equitable  interests 
of  the  cestui  que  trusts,  for  however  shorts  time  during 
the  coverture,  and  after  the  interest  of  the  wife  has 
become  vested  in  possession,  will  support  the  title 
of  the  husband  as  tenant  by  the  curtesy.  The  pos- 
session of  the  cestui  que  trust,  under  we  trusts  of  a 
settlement,  is  the  possession  of  the  trustee,  and 
gives  the  trustee  a  seisin  of  the  estate,  which  is  not 
interrupted  by  the  death  of  the  cestui  que  trust,  but 
immediately  enures  for  the  benefit  of  the  person 
next  entitled  to  the  equitable  interest;  ana  not- 
withstanding the  adverse  possession  of  another  party 
soon  afterwards  commenced,  the  Court  cannot  pre- 
sume such  adverse  possession  to  have  commenced 
so  instantaneously  on  the  death  of  the  first  cestui 
que  trust,  as  wholly  to  exclude  the  equitable  seisin 
of  the  parties  next  entitled  to  the  beneficial  inter- 
est    Parker  v.  Carter,  4  Hare^  400. 

If  the  coverture  begins  after  an  adverse  pos- 
session has  commenced,  and  terminates  during  the 
continnance  of  such  adverse  possession,  or  if  both 
the  trustee  and  the  cestui  que  trust  are  disseised 
before  the  equitable  estate  of  the  wife  begins,  by  a 
party  claiming  by  a  title  paramount  to  the.  trust, 
who  retains  possession  until  after  the  death  of  the 
wife^  the  husband  would  not  acquire  any  title  as 
tenant  by  the  curtesy.  Parker  v.  Carter,  4  Hare,  416. 


ADVOWSON.  • 

A  teslntor  devised  and  bequeathed  hia  advowseo 
and  presentation  to  a  living  of  which  he  was  the  in- 
cumbent, and  ala»  «ll  hia  real  and  peraoaal  estate, 
to  trustees^  with  a  power  to  sell  at  their  diacniios 
his  said  advowson  and  aU  dhtx  bis  ettatea,  smL 
invest  the  proceeds  for  the  benefi^fc  of  the  children 
of  his  sister  who  ahould  attain  tiwenty-oae,  widi 
powers  of  maintenance  aftd  advanoeme&t  in  the 
meantime  out  of  the  renta»  divtdendai  interest,  and 
annual  iooeoie  :-^Held,  that  the  next  pnesentatfen 
to  the  livings  tbQiagh  in  law.  ftbetaefieialintereae^ 
could  not  be  aoconsideffed  sfhcie  there  iwere  pow^sa 
of  maintenance  ogt  of  tbarenta*  dividmdfli  8te.t  and 
passed  in  the  pcesmt  c«9o  to  the  heic-«t«la««  Mar^ 
tin  V.  MartiMi  U  Law  J.  Rep.  <HA)*Gh.  291  (.  12 
Sim.  579. 

By  deed  the  advowsoo  of  the  vicarageof  C  was  vested 
in  nine  trustees,  upon  trust  from  time  to  time  a»aA 
avoidance  should  occur,  that  they  or  the  major  part 
of  them,  within  the  spaoe  of  four  calendar  months 
next  after  such  avoidance,  should  publish  notice  in 
the  parish  church,  upcsi  two  several  Sundays,  ink- 
mediately  after  divine  service,  of'a  certain  time  for 
the  meeting  of  the  parishioners  within  such  four 
calendar  months  for  electing  a  vicar ;  and  should, 
within  six  calendar  months  next  after  such  avoid- 
ance, by  writing,  under  their  hands  and  seals,  pre- 
sent to  the  ordinary  for  institution  and  induction 
as  vicar,  such  clerk  as  should  be  elected  by  the 
parties  therein  mentioned.  By  the  terms  of  the 
deed,  this  election  was  to  be  by  the  parishioners 
having  a  certain  qualification  in  land  in  the  parish, 
"  or  the  major  part  of  such  parishioners,  together  with 
the  trustees  as  aforesaid,  or  the  major  part  of  them 
then  assembling  in  or  at  the  parish  church  or  mar- 
ket house  of  C,  within  the  said  four  calendar 
monUis."  On  the  oocasion  of  an  election  in  1840 
there  were  eight  trustees;  two  of  whom  were  out 
of  the  jurisdiction.  Of  the  remaining  six,  five 
signed  a  written  notice  of  the  intended  election; 
which  notice  was  duly  published  pursuant  to  the 
deed,  though  previous  to  pnbiication  one  of  the 
signatures  was  erased.  The  same  five  attended  at 
the  meeting,  which  was  held  within  the  proper 
time,  and  four  of  them  voted  for  the  suoceaaful  can- 
didate. These  four,  and  the  trustee  within  the 
jurisdiction,  who  was  not  present  at  the  meeting, 
joined  in  the  presentation,  which  was  subsequently 
approved  of  by  the  trustees  out  of  the  jurisdiction. 
The  remaining  trustee  refused  to  join  in  the  pre- 
sentation:— ^Held,  that  the  election  was  valid;  that 
the  dissentient  trustee  was  bound  to  sive  effect  to  it 
by  joining  in  the  presentation,  and  that  the  bishop, 
subject  to  any  question  arising  as  to  professional 
unfitness  in  the  clerk,  or  corrupt,  simoniacal,  or 
scandalous  proceedings  at  the  election,  was  bound 
to  present.  Attorney  General  v.  Cummgf  2  Y.  & 
Coll  C.C.  139. 

By  deed  of  trust  of  1682,  for  the  appoint- 
ment of  a  vicar,  it  was  declared,  that,  upon  the 
death  of  any  of  the  trustees,  the  survivors  should, 
from  time  to  time,  when  and  as  often  as  they  should 
Uiink  fit,  before  the  number  of  the  trustees  should 
be  reduced  to  the  number  of  five,  or  within  three 
months  after  they  should  be  reduced  to  the  number 
of  four,  appoint  new  trustees,  and  convey  the  pre- 
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mifet  to  them,  to  as  to  oosipleto  the  number  of  nine 
trustees.  It  appears  that,  from  the  date  of  the 
deed  to  the  election  of  a  clerk  in  1840,  this  clanse 
had  never  been  strictly  acted  upon,  though  the 
number  of  the  trustees  bad  generally  been  kept  up 
to  nine : — Held,  that  the  informality  in  the  appoint- 
ment of  the  trustees  did  not  vitiate  the  election. 
Ibid. 


i 


ii 


AFFIDAVIT. 
[Fox  Affidavit  of  Debt,  see  titles  Bail  and  Ab- 
SB0T — -for  Affidavit  verifying  Acknowledgments 
of  Married  Women,  see  title  Fives  and  Rbcovbries 
— ^for  Affidavit  of  Truth  of  Plea  in  Abatement, 
see  title  AjBATBMBirT— for  Affidavit  of  Service,  see 
titles  Cbktiora&i  and  Pbacticb.] 

A)  Bt  whom  ah  Affidavit  mat  bb  madb. 

B)  Form  and  Rbouisitbs  of. 

a)  In  general. 

b)  Title, 
e)  Deponenfi  Name,  Abode,  and  Addition, 

(d)  Jurat, 

C)  Bbfobb  whom  to  bb  sworn. 

D)  Whbn  admissible. 

a)  In  generaL 

b)  A  second  Time, 

E)  Ambhdiho  and  Re-swbarino. 

F)  Ebasubb  in. 

(0)  Waivbb  of  Defbctb  in. 
(H)  Ofpicb  Copies. 

( 1 )  Stamp. 

(K)  Affidavit  of  Msbits. 
(L)  Affidavit  of  Incebase. 

(A)  Bt  whom  an  Affidavit  mat  be  made. 

The  affidavit  of  a  person  convicted  of  subornation 
of  perjury,  ordered  to  be  taken  off  the  file.  In  re 
Sawyer,  1 1  Law  J.  Rep.  (n.b.)  aB.  234 ;  2  G.  &  D. 
141. 

Affidavits  of  jurors  as  to  what  occurred  in  open 
eonrt,  on  the  delivery  of  their  verdict,  are  receivable. 
BoberUY.  Hughee,  10  Law  J.  Rep.  (n.8.)  Ezch.  337  ; 
7  M.  &  W.  399. 

[See  Skmdemek  v.  Hopkins,  ffost,  (D)  {a)—Dobson 
V.  Groves,  title  Arbitration.] 

(B)  Form  and  Reouisites  of. 

(a)  In  generaL 

Theeffeet  of  affidavits  in  equity  as  to  facto  on  belief 
is  only  to  put  the  opposite  party  to  answer  them. 
Busk  V.  Beetham,  2  Bea.  537. 

An  affidavit  commencing  thus :  **  O.  S.,  of,  &c., 
maketh  and  saith,"  the  word  "  oath'*  being  omitted 
will  not  be  received  by  the  Court,  even  though  it 
puTporto  by  the  jurat  to  have  been  duly  sworn. 
Doe  d.  BritUm  v.  Clark,  12  Law  J.  Rep.  (n.8.)  Q.B, 
69  ;  2  DowL  P.C.  (n.8.)  393. 

An  affidavit  of  service  "  on  the  day  of  the  date 
hereof,"  there  being  no  date  mentioned  except  the 
jurat,  cannot  refer  to  that  date,  and  is  therefore 
insufficient.  Hughes  v.  Broume,  18  Law  J.  Rep. 
(n.8.)  C.P.  73  ;  7  M.  &  Q.  517 ;  7  Sc.  (n.s.)  517 ; 
1  Dowl.  &  L.  P.C.  788. 

The  affidavit  on  a  motion  to  rescind  a  Judge's 
order  need  not  disclose  the  refusal  of  a  similar 


application  at  ohambeM,  unless  for  the  poipoee  of 
aooonnting  for  delay.  Thomas  v.  Beans,  12  Law  J. 
Rep.  (na)  Exch.  41 ;  9  M.  &  W.  829. 

(b)  Title, 

The  affidavit!  to  strike  an  attorney  off  the  roll  for 
misconduct  in  a  cause,  may  be  headed  in  it,  though 
judgment  has  been  given  in  the  cause.  Stephens  v. 
HiU,  11  Law  J.  Rep.  (n.s.)  Exch.  329 ;  10  M.  &  W. 
28 ;  1  Dowl.  P.C.  (n.s.) 669. 

J  A  E  was  served  with  a  writ  of  sumrooBCy  in 
which  he  was  described  as  J  £.  The  writ  of  sum- 
moos  was,  in  other  respects,  iuformaZ.  The  affi- 
davit of  J  A  E,  upon  which  to  found  an  application 
to  set  aside  the  copy  of  the  writ,  was  entitled  in  a 
cause  A  B  against  J  A  £  sued  as  J  £ : — Held, 
that  it  was  properly  entitled.  Jones  v.  Eldridge, 
1 1  Law  J.  Rep.  (n.8.)  C.P.  192 ;  1  Dowl.  P.C.  (n  ji.) 
710. 

An  affidavit  in  support  of  a  rule  for  judgment  as 
in  case  of  a  nonsuit,  was  entitled  "  Between  John 
Singleton,  plaintiff  and  George  Johnstone,  defen- 
dant" On  shewing  cause,  it  was  sworn,  that  there 
were  two  George  Johnstones ;  and  that  all  former 
proceedings  in  the  cause  were  entitled  John  Single- 
ton V.  George  Johnstone  the  elder: — Held,  that  the 
affidavit  was  sufficiently  entitled.  Singleton  v. 
Johnstone,  II  Law  J.  Rep.  (n.s.)  Exch.  88  ;  9  M.  & 
W.  67 ;  1  Dowl.  P.C.  (n.s.)  !i56. 

Where  money  was  paid  into  court  in  a  cause  en- 
titled Levy  v.  Coyle,  and  a  feigned  issue  directed 
under  the  title  of  Lane  v.  L^'y.— Held,  that  the 
affidavits  for  obtaining  the  money  out  of  court  ought 
to  be  entitled  Levy  v.  Coyle.  Levy  v.  Coyle,  12  Law 
J.  Rep.  (n.8.)  aB.  294. 

An  affidavit  in  an  action  of  ejectment  in  which 
the  demise  was  stated  to  have  been  made  by  A  B 
and  C  D,  entitled  as  upon  a  demise  by  C  D  and 
A  B,  held  sufficient  Doe  d.  Montgomery  v.  Boe,  J  3 
Law  J.  Rep.(N.&)Q.B.46. 

An  affidavit  to  support  an  application  for  leave 
to  issue  execution  on  a  judgment  in  the  Common 
Pleas  of  Lancaster,  must  follow  the  Isnguage  of 
sect  31 .  of  4  &  5  Will.  4.  c.  62,  and  must  be  entitled 
in  the  superior  court  Wigden  v.  Birt,  1 1  Law  J. 
Rep.  (N.s.) Exch.  8 ;  9  M.  &  W.  50;  1  Dowl.  P.C. 
(n.8.)  93. 

On  moving  for  a  prohibition,  an  affidavit  entitled 
"  In  the  Queen's  Bench,"  between  A,  pwty  agent, 
and  B,  party  respondent,  is  bad,  as  there  is  no  such 
cause  in  the  Queen's  Bench.  Qwyn  v.  Snams,  19 
Law  J.  Rep.  (n.s.)  Q.B.  68. 

Where  an  attechment  has  issued  in  a  cause,  in 
moving  to  discharge  the  person  arrested  under 
It,  the  affidavite  must  be  entiiled,  The  Queen 
against  the  person  arrested  in  the  original  cause, 
and  not  simply  in  the  original  cause.  Brvwn  r. 
Bdmards,  14  Law  J.  Rep.  (n.b.)  aB.  17  }  2  DowL  & 
L.  P.C.  520. 

An  affidavit,  entitled  Doe  "  on  die  demise  or  de- 
mises" of  Ji  N,  and  J,  N.  v.  T,  JL.  is  bad ;  but  upon 
such  objection,  the  Court  will  disehsrge  the  rule, 
without  costs.  Doe  d.  Neville  v.  Lloyd,  12  Law  J. 
Rep.  (n.s.)  aB.  95.    [And  see  the  next  case.] 

(c)  Deponent*s  Name,  Abode,  and  Addition, 

Held,  to  be  no  objection  to  sn  affidavit,  that  it 
was  made  by  **  E.  Charles  Powuall,"  and  signed  by 
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**  ChaTles  Edward  Pownall,"  nor  that  it  was  en- 
titled, "  In  the  Exchequer,"  it  being  8wom  before 
the  officer  of  "The  Exchequer  of  Pleas.**  Hands  ▼. 
OemenU,  1 2  Law  J.  Rep.  (n.8.)  Exch.  437  ;  1 1  M.  & 
W.  817  ;  8  Dowl.  P.O.  (h.8.)  879. 

The  role  requiring  that  every  affidavit  shall  con- 
tain the  place  of  abode  and  addition  of  the  deponent, 
does  not  extend  to  parties  in  the  cause  in  which  the 
affidavit  is  made.  Shhrer  v.  Walker^  10  Law  J.  Rep. 
(w.8.)C.P.228;  9Dowl.P.C.667. 

Where  a  party,  in  order  to  ground  an  application 
to  set  aside  a  writ,  made  an  affidavit  of  having  been 
served,  and  described  his  residence  diiferently  from 
tliat  in  the  writ,  and  made  no  allegation  of  his  being  the 
defendant  in  the  cause : — Held,  ftufflcient  Stevenson 
▼.  Thome,  1 3  Law  J.  Rep.  (s.8. )  Exch.  803 ;  1 3  M.  & 
W.  149 ;  2  Dowl.  &  L.  P.C.  230. 

If  no  addition  ia  given  to  the  surname  of  the 
party  in  the  title  of  an  affidavit,  it  will  be  assumed 
to  be  the  name  of  the  elder;  and  therefore,  such 
an  affidavit  may  be  used  in  a  cause  where  one  of  the 
parties  is  described  aa  "  the  elder,"  if  the  names 
in  other  respects  agree.  Toung  v.  Young,  1  Dowl. 
P.C.  (n.8.)  865. 

In  an  affidavit  "  W.  A,  of  No.  37,  Threadneedle 
Street,  agent  for  the  above-named  plaintiff  in  this 
cause,"  is  a  sufficient  description  of  the  deponent's 
degree.  LuxfordY.  QroomMdge,  12  Law  J.  Rep. 
(N.a)aB.99;  2  Dowl.  P.C.  (n.8.)  832. 

The  addition  of  a  deponent,  as  A  B,  of ,  in 

the  city  of  London,  notary,  clerk  to  C.  K.  of  the  same 
place,"  held  sufficient  Cooper  v.  Folker,  9  DowL 
P.C.  46. 

Where  an  affidavit  described  the  deponent  merely 
as  an  "  articled  clerk,"  without  saying  to  whom  or  in 
what  profession : — Held,  a  substantial  defect,  and 
not  waived  by  an  agreement  not  to  take  any  techni- 
cal objection.    Regma  v.  Reeve,  4  Q.  B.  2 1 1 . 

{d)  Jurat, 

The  rule  is  imperative,  that  upon  every  affidavit 
made  by  two  or  more  deponents,  whether  sworn  in 
court  or  elsewhere,  it  must  appear  in  the  jurat  that 
they  were  severally  sworn.  Pardoe  v.  Terret  and 
LaelHngtm  v.  Atkerton,  12  Law  J.  Rep.  (n.8.)  C.P. 
143;  5M.&G.  290;  6  Sc.  (n.8.)  273. 

The  rule  of  Mich,  term,  37  Oeo.  8,  requiring  the 
names  of  all  the  deponents  to  be  inserted  in  the  jurat, 
— ^Held,  to  apply  to  affidavits  used  before  a  Judge 
at  chambers.  Lackingtomy.AtherUm,  5  M.  &  0. 292; 
6  Sc.  (n.s.)  240. 

Whers  an  affidavit  is  duly  entitled  in  the  court, 
a  jurat  in  these  terms,  **  Sworn  before  A  B,  a  com- 
missioner," &C.  is  sufficient  Burdikin  v.  Potter, 
11  Law  J.  Rep.  (n.s.)  Exch.  82;  9  M.  &  W.  18; 
1  DowL  P.C.  (n.s.)  134. 

The  jurat  of  an  affidavit,  in  the  following  form, — 
**  Sworn  before  me,  J  £  S,  6y  eommUsUm,** — Held, 
sufficient  Fahrhrau  v.  PetHt,  18  Law  J.  Rep.  (n.8.) 
£xch.  121;  12  M.  &  W.  468;  1  Dowl.  &  L.  P.C« 
622. 

Affidavits  sworn  before  a  commissioner  must 
shew  by  the  jurat  that  they  were  sworn  within  his 
jurisdiction.  Cass  v.  Cass,  13  Law  J.  Rep.  (n.s.)  Q.B. 
&2 :  1  DowL  &  L.  P.C.  698. 

An  affidavit  purporting  to  be  sworn  before  "  H  B 
by  commission,"  sufficiently  shews  that  H  B  was 
a  commissioner  for  taking  affidavits.     Hopkins  v. 
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Pledger,  12  Law  J.  Rep.  (n.s.)  Q.B.  813;  8  Dowl. 
P.C.  (n.8.)  119. 

An  affidavit  entitled  in  the  Court  of  Exchequer, 
and  purporting  to  be  "  sworn  before  J  L,  Master 
Extraordinary  in  the  Court  of  Chancery,*'  is  defec- 
tive, for  not  shewing  that  J  L  was  a  Commissioner 
for  taking  affidavits  in  the  Court  of  Exchequer.  A 
rule  discharged  for  a  defect  in  the  jurat  of  an  affi- 
davit, will  be  discharged  with  costs.  Frost  v.  Hay- 
UHsrd,  12  Law  J.  Reu.  (n.8.)  Exch.  84 ;  10  M.  &  W. 
678 ;  2  Dowl.  P.C.  (n.s.) 566. 

The  want  of  a  date  in  the  jurat  of  an  affidavit,  ia 
a  ground  for  dischai^ing  a  rule  with  costs.  Black* 
well  V.  AUen,  10  Law  J.  Rep.  (n.8.)  Exch.  65;  7  M. 
&W.146. 

A  rule  obtained  in  the  Queen's  Bench  on  affi- 
davits sworn  before  a  commissioner  of  another 
court,  discharged  with  costs.  Shmo  v.  Perkin,  1 1 
Law  J.  Rep.  (n.8.)  Q.B.  52;  1  DowL  P.C.  (n.s.)  806. 

Ad  affidavit  sworn  at  a  Judge's  chambers  need 
not  state  in  the  jurat  that  it  was  sworn  before  the 
Judge.  Rmpeff  v.  Kimg,  14  Law  J.  Rep.  (n.s.)  Exch. 
48;  13M.&W.519;  2 DowL  &  L.  P.C.  375. 

An  affidavit,  the  jurat  of  whi«h  stated  it  to  be 
8Wom  at  the  Judge's  chambers.  Chancery  Lane,  in 
the  county  of  Middlesex,  before  a  Judge  of  the 
Court  of  Common  Pleas,  in  the  absence  of  any 
counter  affidavit,  held  sufficient.  Hemsworth  v. 
BHan.  14  Law  J.  Rep.  (n.s.)  C.P.  134;  1  M.  G.  &  S. 
181;  8  Sc.  (N.8.)  842;  2  DowL  &L.  P.C.  844. 

An  affidavit  entitled  in  one  of  the  superior  courts, 
and  sworn  before  a  Judge  of  that  court,  as  stated  in 
the  jurat,  '*  at  the  Central  Criminal,  in  the  city  of 
London,' ' — Held,  sufficient  Thomas  v.  Slannaway, 
18  Law  J.  Rep.  (n.s.)  aB.  263 ;  2  DowL  &  L.  P.C. 

nu 

Part  of  the  jurat  of  an  affidavit  was  written  on 
one  side  of  the  paper,  and  bdow  it  the  words,  **  a 
commissioner  for  taking  affidavits  in  this  court,'* 
were  enuted;  the  remainder  of  the  jurat  was  written 
on  the  other  side  of  the  paper: — Held,  that  the 
affidavit  was  not  vitiated  thereby.  WiUs  v.  Dmwson^ 
12  Law  J.  Rep.  (N.8.)  Exch.  24;  a.  c.  Dawson  v.  WiUe^ 
10  M.  &  W.  662;  2  DowL  P.C.  (n.8.)  465. 

The  Court  will  not  receive  an  affidavit,  unless  it 
distinctly  appears  to  have  been  sworn  before  a  party 
competent  to  take  it  Therefore,  where  a  commis- 
sioner for  taking  affidavits  took  the  affidavit  of  C  E, 
and  signed  hia  name  to  the  jurat,  but  omitted  to 
add  the  words  "before  me," — Held,  that  the  omis- 
sion was  fatal ;  and  that  the  defect  was  not  cured  by 
a  memorandum  on  the  notice,  the  service  of  which 
was  the  subject  of  the  affidavit,  that  such  notice 
was  "  the  notice  referred  to  in  the  annexed  affidavit 
of  C  E,  sworn  before  me."  Reghta  v.  the  Inhabi- 
tants of  Blaaham,  14  Law  J.  Rep.  (n.s.)  Q.B.  13 ; 
2  DowL  &L.  P.C.  168. 

Where  a  defendant,  who  is  a  marks-woman, 
applies  for  her  discharge  under  the  48  Oeo.  8.  e.  128, 
it  must  appear  in  the  jurat  to  her  affidavit,  sup- 
porting the  q>plication,  that  it  has  been  marked  by 
her.     WiUon  v.  Blakey,  9  DowL  P.C.  i5i. 

(C)  Bbfore  whom  to  be  sworn. 

[See  ante,  (d)  Jurat,"] 

A  British  consul  resident  abroad  is  not  compe- 
tent to  take  an  affidavit  in  a  cause  pending  in  this 
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country.    Ltveux  v.  Berkeley^  13  Law  J.  Rep.  (n.b.) 
aB.244;  2£)owl.&L.P.C.31. 

The  rnle  as  to  swearing  affidavits  before  the 
attorney  in  the  cause  does  not  apply  to  cases  on  the 
Crown  side.  Regina  y.  Missen,  1  Dowl.  P.C.  (n.8.) 
865. 

(D)  When  adhissiblb. 

(a)  In  generaU 

A  motion  for  a  rale  to  use  an  affidavit,  sworn, 
hut  not  filed  within  the  time  fixed,  on  the  ground 
of  its  haying  been  mislaid,  is  only  nUi  in  the  first 
instance,    l^yor  v.  Swaine,  2  Dowl  &  L.  P.C.  37. 

In  shewing  cause  against  a  rule  to  rescind  a 
Judge's  order  made  under  1&  2  Vict  cllO.  s.8, 
for  the  arrest  of  a  party,  or  under  section  6.  re- 
fusing his  discharge,  either  party  may  read  other 
affidavits  than  those  used  before  the  Judge.  Gib- 
bow  y.  Spalding,  12  Law  J.  Rep.  (n.8.)  cGcch.  185; 
IIM.&W.  178;  2DowLP.C.(n.s.)74«. 

Though,  in  shewing  cause  against  a  rule  to  re- 
scind a  Judge's  order  made  under  1  &  2  Vict  c.  1 10. 
s.  3,  for  the  arrest  of  a  party,  or  under  section  6. 
for  refusing  his  discharge,  either  party  may  read 
additional  affidavits,  yet  those  used  before  the  Judg^ 
ought  to  be  before  the  Court  Heath  v.  NesbUt, 
12  Law  J.  Rep.  (n.b.)  Exch.  408;  IIM.  &  W.669. 

Where  personal  misconduct  has  been  imputed 
to  jurors  by  affidavits,  upon  which  a  rule  nisi  for  a 
new  trial  has  been  obtained,  the  affidavits  of  the 
jurors  themselves  are  admissible,  in  shewing  cause 
to  rebut  that  imputation.  Slandewick  v.  HopkuUt 
14  LawJ.Rep.(N.s.)aB.  16;  2  Dowl.  P.C.  (n.8.) 
502. 

On  a  rule  being  enlarged,  further  affidavits  to 
be  filed  before  a  day  stated: — Held,  that  an  affidavit, 
sworn  before  the  day,  but  re-sworn  after,  on  acc6unt 
of  a  defect  in  the  jurat,  might  be  used.  Ouchtet' 
hny  v.  Gibson,  5  M.  &  G.  579. 

Semble,  that  the  Court  will  not  allow  affidavits  in 
reply  to  be  used,  although  it  is  suggested  that  in* 
justice  will  be  the  resultof  therefusal.  Bury  v.  Clench^ 
I  Dowl.  P.C.  (n.8.)  848. 

Where  a  defendant  nvakes  an  affidavit  of  merits, 
for  the  purpose  of  setting  aside  a  regular  judgment, 
the  plaintifi*  cannot  make  an  affidavit  in  answer. 
BlewUt  V.  Gordon,  1  Dowl.  P.C.  (n.8.)  815. 

[See  WilUams  v.  Mortimer  and  Hemming  v.  Acra- 
man,  title  NewTbial  ;  Reed  v.  Ford,  title  Practicb, 
Appearance.] 

{b)  A  Second  Time, 

An  affidavit  made  and  filed  in  a  motion  that  has 
been  abandoned,  may  be  used  in  a  subsequent 
motion,  where  the  cause,  the  subject-matter,  and 
the  parties,  are  the  same.  Ryan  v.  Smith,  1 1  Law  J. 
Rep.  (n.8.)  Exch.  77 ;  9  M.  &  W.  223. 

An  affidavit  which  is  upon  the  file  of  the  Court 
may  be  used  afterwards  in  the  same  cause,  though 
for  a  different  purpose.  Chambers  v.  Bryant,  12  Law 
J.  Rep.(M.8.)aB.139;  2Dowl.  P.C.(n.s.)671. 

Where  two  rules  are  moved  for  under  precisely 
similar  circumstances,  they  should  be  founded  on 
distinct  affidavits  ;  and  it  is  not  enough  to  refer,  in 
the  second,  to  the  affidavits  already  sworn  in  the 
first.  Regina  v.  Missen,ll  Law  J.  Rep.  (n.8.)  Q.B. 
1 89 ;   1  Dowl.  P.C.  (n.8.)  865. 

Where  a  rule  is  discharged,  on  the  ground  that 


the  affidavit  upon  which  the  application  rests  is 
defective  in  the  title  or  in  the  jurat,  the  Court  wIB 
allow  the  applicatioa  to  be  renewed  upon  the  affi- 
davit being  amended  and  re-sworn.  But  a  second 
application  will  very  rarely  be  allowed,  where  there 
has  been  any  defect  in  the  body  of  the  affidavit 
Regina,  on  the  prosecution  cfthe  Mayor,  ^e.  qf  Haulm- 
head,  v.  the  Great  fVestem  Railway  Company,  13  Law 
J.  Rep.  (n.8.)  aB.  120 ;  1  D^id.  &  L.  P.C.  874. 

(E)  AVENDINaAVD   RE-8WXABZKa. 

Where  a  party  obtained  a  rule  msi  upon  affidavits 
which  were  badly  intituled,  and,  discoyering  his 
mistake,  he  applied  to  the  Court  for  leave  to  take 
the  affidavits  off  the  file,  and  amend  and  re-swear 
them ;  the  Court  refused  to  allow  such  a  course  to 
be  taken,  on  the  groiind  that  the  affidavit  would 
appear  to  have  been  sworn  after  the  rule  was  drawn 
up ;  and  also  refused  to  allow  a  fresh  role  t^  be 
drawn  up  on  amended  affidavits ;  bat  suggested  a 
new  motion  upon  affidavits,  disclosing  the  ctrcum- 
stance  of  the  error, — giving  no  opinion,  however, 
upon  the  validity  or  effect  of  such  new  motion. 
Doe d.  Hilly.  Tollett,  3  Dowl.  P.C.  (if.«.)  121. 

Upon  objection  made  to  the  reading  of  affidavits 
produced  for  the  purpose  of  shewing  cause  against 
a  rule,  on  the  Kround  of  a  defect  in  the  Jurat  (which 
did  not  shew  ttiey  were  sworn  within  the  Commis- 
sioner's jurisdiction),  the  Court  permitted  the  party 
to  enlarge  the  rule,  on  payment  of  the  costs  of  the 
enlargement  Cau  v.  Cass,  13  Law  J.  Rep.  (n.8.) 
a.B.  52 ;  1  Dowl.  &  L.  P.C.  698. 

On  motion  for  a  prohibition,  the  Court  refused  to 
enlarge  the  rule  to  give  time  for  the  affidavit  (which 
was  wrongly  entitled  **  In  the  Oneea'a  Bench'')  to 
he  re>swom ;  or  to  grant  a  rule  msi  befose  the  affida- 
vit was  sworn. 

Where  an  affidavit  is  re-sworn,  it  need  not  be 
signed  again  by  the  deponent  Liffin  v.  PiUAer, 
1  Dowl.  P.C.  (n.8.)  767. 

(F)  Erasure  in. 

The  first  page  of  an  affidavit  not  being  capable  of 
containing  the  whole  of  the  jurat,  the  words  *'e 
commissioner  fir  taking  qffidamts  in  this  court,'*  were 
erased  from  it,  and  were,  together  with  the  rest  <tf 
the  jurat,  placed  on  the  back  of  the  page : — H^d, 
that  the  erasure  did  not  vitiate  the  affidavit  Wills 
Y,  Dawson,  12  Law  J.  Rep.  (N.8.)£zeh.  24?  tuc  Daw- 
son V.  Wills,  10  M.  &  W.  662. 

If  the  date  mentioned  in  the  jurat  of  an  affidavit 
is  struck  out  with  a  pen,  and  &e  right  date  intro- 
duced, it  is  an  erasure  within  Reg.  Oen.  37  GeOk-S, 
which  will  prevent  the  affidavit  from  being  heard. 
Chambers  v.  Barnard,  9  Dowl.  P.C.  557. 

(G)  Waivsr  of  Dbfect  in. 

Where  affidavits  had  not  been  filed  in  time,  but 
the  agent  of  the  opposite  par^,  who  was  aware  of 
the  defect,  applied  for  and  obtained  office  copies  of 
these  affidavits -.—Held,  that  this  was  a  waiver 
of  the  objection.  In  re  Mackay,  12  Law  J.  Rep* 
(N.8.)  aB.  887. 

(H)  Office  Copies. 

Where  a  counsel  on  appearing  to  shew  cause  is 
not  prepared  vrith  office  copies  of  the  affidavits,  on 
which  a  rule  has  been  obtained,  it  is  a  matter  of  dis* 
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cretion  in  tlie  Court,  whether  time  shall  be  allowed 
te  tak£  office  copies.   In  re  Bogers,  9  Dowl.  P.  C.  926. 

(I)  Stamp. 

Aa  to  the  admissibility  of  unstamped  affidavits 
in  support  of  a  rule  nisi  for  a  maadamus — quare. 
Ite^tna  V.  the  Mayor,  Sfc,rf  Lichfield^  10  Law  J.  Rep. 
(v.a.)  aB.  171 )  1  G.  &  D.  28. 

(K)  Aktidavit  of  Msbits. 

An  affidarife  «f  laerita  by  •*  dwk  to  the  defen- 
dant's attorney,  "  that  he  is  apprised  and  believes 
that  the  defendant  has  good  grounds  of  defence 
upon  the  merita,"  is  insufficient  Bromley  ▼.  Ge- 
ridge^  13  Law  J.  Rep.  (n.s.)  C.P.  16;  7  M.  &  G. 
5)0;  1  Dowl.  &  L.  P.C.  768. 

(L)  Affidavit  of  Ihchbasb. 

A  copy  of  the  affidavit  of  increase,  required  by 
the  Reg.  Gen.  Mich.  Tenn,  I  Will.  4.  pi.  10,  must 
eontain  a  copy  of  the  jurat  also : — Held,  therefore, 
that  a  paper  purporting  to  be  such  copy,  but  con- 
taining, as  the  juratytbe  words  ''Sworn,  &c."  only, 
was  not  a  compliance  with  the  above  rule ;  and  that 
the  defect  was  a  ground  for  reviewing  the  taxation, 
but  not  for  setting  aside  the  judgment  Wlteldal  v. 
the  BaeUm  Counties  Btnlway  Company^  13  Law  J. 
Rep.  (9.8.)  Exch.  2^8 :  13  M.  &  W.  9 ;  2  Dowl.  &  L. 
P.C.  246. 


AGENT. 
[  See  Atto&hbt  akd  Solxcitob — Principal  anb 

AOE5T.] 

The  law  relating  to  advances  hond  fide  made  to 
agents  intrusted  with  goods,  amended  by  5  &  6 
Vict  c.  29 ;  20  Law  J.  SUt  150. 


AGREEMENT. 
[See    Assumpsit— Contract — Specific    Per- 

FORMANCS.] 


ALIEN. 

[See  CoPYRiOHT — Lunatic] 

The  laws  relating  to  aliens  amended  by  7  ft  8 
Vict  c.  66 ;  22  Law  J.  Stot  132. 

As  to  the  mode  of  inrolling  a  certificate  of  a  Secre- 
tary of  Stole,  under  7  &  8  Vict  c.  66,  granting  to  an 
alien  friend  settled  here  the  rights  of  a  natural  bom 
British  subject, — see  Order  in  Chancery,  7th  Dec. 
1844,  14  Law  J.  Rep.  (n.s.)  Ch.  128 ;  6  Bea.  xvi. 


AMENDMENT. 

[For  Amendments  in  Equity,  see  titles  Pleading 
and  Practice.  And  see  titles  Annuity — Practice 
ANO  Pleading  at  Law — Arrest.] 

(A)  Generally,  when  and  in  what  Cases 

ALLOWED. 

(B)  To  SAVE  THE  Statute  of  Limitations. 

(C)  In  Casbc  of  Varlance,  under  9  Geo.  4. 

e.  15,  AND  8  &  4  Will.  4.  c.  42.  s.  23. 
(a)  At  Nisi  PrUts. 
(h)  In  Bane, 


D)  Of  the  MuFRisioNa  of  Cj^erks. 
'E)  Op  Affidavits. 

F)  Of  the  Postea. 

(G)  Of  Informations  and  Indictments. 
(H)  Rescinding  and    abandoning  Judge's 

Order  for. 
( I )  Costs  of. 
(K)  Jurisdiction  of  Court  of  Error  over. 


(A)  Generally,  when  and  in  what  Casks 

ALLOWED.  # 

An  aM>lication  to  amend  the  pleadings  is  not 
within  the  rule  which  requires  parties  oomplaining 
of  an  irregularity  to  apply  to  the  Court  promptly. 
Welsh  V.  HaU,  1 1  Law  J.  Rep.  (n.s.)  Ezch.  57 1  9  M. 
&  W.  14 ;  1  Dowl.  P.C.  (N.B.)  865. 

Where  a  writ  of  ca.  sa.  erroneously  described  the 
judgment  as  in  assumpsit,  instead  of  debt,  the  Court, 
after  the  lapse  of  more  than  a  year  finom  the  date  of  the 
writ,  allowed  it  to  be  amended,  though  no  scire  facias 
had  been  sued  out  Bicknell  v.  JVetherell,  10  Law  J. 
Rep.  (n.s.)  Q.B.  845  ;  1  G.  &  D.  460. 

Where  the  teste  of  a  writ  of  trial  omitted  the 
day  of  the  month,  and  was  made  retomable  "  im- 
mediately," instead  of  upon  a  day  certain : — Held* 
that  the  objection  was  too  late  after  trial ;  but  semble, 
that  if  the  objection  bad  been  made  at  the  trial,  it 
might  have  been  amended.  Masten  v.  /)aoy,  12 
Law  J.  Rep.  (n.s.)  a.B.  69. 

The  plaintitr,  in  an  issue  under  the  provisions  of 
an  indosure  act,  claimed  to  be  entitled,  in  respect 
of  a  certain  fiirm  called  the  Manor  Farm,  "  to  a 
separate  right  of  feeding  and  folding,  exclusively 
to  his  own  use,  an  unlimited  number  of  sheep, 
called  the  Manor  flock,  having  and  ezercisiog  equal 
rights  of  pasturage  in  every  respect  with  the  town 
flock'*  f  which  consisted  of  the  sheep  of  the  copy- 
holders). After  trial,  and  verdict  for  the  defen- 
dant,— Held,  that  the  Court  could  not  amend  the 
issue,  with  the  view  of  granting  a  new  trial,  it  not 
appearing  that  the  plaintifl[''s  claim,  to  the  extent  of 
sheep  levant  and  couchant,  had  not  already  been 
allowed  for  in  other  parts  of  the  commissioner's 
allotment  Ivatiy^Mamif  1 1  Law  J.  Rep.  (n.s.)  C.P. 
82  ;  8  M.  &  G.  691 ;  4  Sc.  (n.s.)  842. 

Where  the  amount  indorsed  on  a  writ  of  summons 
exceeds  202.,  but  the  particulars  of  demand  claim 
a  less  sum,  a  Judge  has  no  jurisdiction  to  order 
a  writ  of  trial ;  and  the  Judges  will  not  in  such  a 
case  amend  the  writ  by  reducing  the  sum  indorsed. 
Goslm  V.  CottereU,  14  Law  J.  Rep.  (n.s.)  Exoh. 

ao4. 

A  party  suing  t»  formd  pauperis  is  not  allowed^ 
as  a  matter  of  right,  to  amend  his  pleadings  without 
payment  of  costs.  Fowler  v.  the  Bank  qf  England^ 
14  Law  J.  Rep.  (n.s.)  Q.B.  178. 

An  amendment  may  be  made  in  a  plea  of  puis 
darrein  continuance.  Holroyd  v.  Reed,  18  Law  J« 
Rep.  (n.b.)  Q.B.  130;  1  aB.  594 ;  1  D.  &  M.  483. 

Where  in  assumpsit  the  damages  were  laid  at 
lOJL,  though  the  sum  sought  to  be  recovered  in  each 
count  was  150/.,  and  the  jury  returned  a  verdict  for 
1502.,  the  Court  made  a  rule  absolute  for  amending 
the  declaration  by  increasing  the  damages.  And 
semble^  that  this  may  be  done  without  directing  a 
new  trial.  Tebbs  v.  Barren^  12  Law  J.  Rep.  (n.s.) 
C.P.  33;  5Sc.  (N.8.)837. 
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W'bcre  ID  an  action  for  work  and  labour,  the  plain- 
tiff, in  September  1837,  delivered  a  bill  of  particu- 
lars ;  and  the  cause  was,  in  December  1841 ,  refeired 
to  a  barrister;  and  no  mention  was  made  in  the  order 
of  reference  of  any  other  matters  in  difference, — ^die 
Court,  in  June  1842,  allowed  the  plaintiir  to  amend 
his  particulars  upon  payment  of  coets,  by  adding 
certain  items  for  services  rendered  at  the  same  time, 
over  which  the  original  particulars  extended.  Blunt 
V.  Cooke,  1 1  Law  J.  Rep.  {vjb.)  C.P.  824 ;  s.c.  BlumU 
^    V.  Cooke,  2  Sc  (n.s.)  282 ;  2  DowL  P.C.  (k.b.)  89. 

Where  in  ejectment,  a  verdict  had  been  found  for 
the  plaintiff,  which  had  been  set  aside  for  the  im- 
proper reception  of  evidence, — the  Court  allowed  a 
new  denrise  to  be  added,  to  bear  the  same  date  as 
the  previous  demise.  Doe  d.  Bacon  v.  Brvdgos,  18 
Law  J.  Rep.  (k.s.)  C.P.  2H;  1  Dowl.  &  L.  P.C.  954^ 

In  an  action  where  the  venue  was  laid  in  York- 
shire, the  defendant  gave  a  cognovit,  upon  which 
Judgment  was  subsequently  signed  in  March  1840. 
A  writ  of  jS./o.  issued  into  Yorkshire,  under  which 
the  debt  and  costs  were  only  partly  satisfied.  On 
the  6th  of  July,  a  co.  so.  for  the  residue  issued  to 
the  sheriff  of  Middlesex.  On  the  81st  of  August, 
a  ea,  sa.  for  the  residue  was  also  issued  into  York- 
shire, under  which  the  defendant  was  arrested,  bat 
discharged  from  custody,  on  the  ground  of  privi- 
lese,  on  the  26th  of  September  following.  Oli  the 
7&  of  January  1841,  the  defondant  was  again  ar- 
rested, under  the  Middlesex  writ  issued  in  July. 
That  writ  was  not  a  tostatum  writ  Upon  a  motion 
to  discharge  the  defendant  ont  of  custody,  on  the 
arrest  under  the  Middlesex  writ,  on  the  ground  of 
irregularity, — Held,  first,  that  that  writ  should  have 
been  a  Uttatum  writ,  and  was  therefore  irregular ; 
and  secondly,  that  it  could  not  be  amended,  as  it 
issued  previously  to  the  Yorkshire  writ,  from  which 
the  amendment  was  to  be  made^  Tower*  v.  Nnoton, 
10  Law  J.  Rep.  (n.8.)Q.B.  106;  9  Dowl.  P.C.  57«. 

A  declaration  contained  a  special  and  also  an 
indehitmtus  count  for  demurrage;  a  verdict  was  found 
for  the  plaintiffs,  and  judgment  entered  up  on  the 
first  count ;  the  defendant  contending  for  its  being 
entered  up  on  the  indehitatua  count,  and  the  evidence 
being  applicable  to  either  count;  upon  writ  of 
error  the  judgment  was  reversed,  upon  a  technical 
objection  to  the  special  count ;  nearly  two  years 
afterwards  the  plaintifib  applied  to  amend  the  postea, 
by  entering  up  judgment  for  the  plaintiffs,  on  the 
indebitatus  instead  of  the  special  count  The  Court 
refused  the  amendment ;  and,  aemble,  that  it  had  no 
power  to  make  it  after  the  judgment  of  a  court  of 
error.  Jackson  v.  Galloway,  14  Law  J.  Rep.  (k.8,) 
C.P.  141 ;  2  Dowl.  &  L.  P.C.  889. 

The  Court  will  amend  a  fine  levied  in  1771,  by 
adding  to  the  proclamations  indorsed  upon  it, — ^it 
appearing  that  possession  has  gone  in  pursuance 
of  the  fine.  PHce,  dero.,  WatkSts,  def.,  11  Law  J. 
Rep.{N.8.)  C.P.  154. 

Where  a  deed  to  lead  the  uses  of  a  recovery 
conveyed  all  lands  situate  in  the  county  of  M,  and 
the  recovery  was  su£fered  of  all  the  tenant's  lands 
in  the  parish  of  L,  in  the  county  of  M,  and  it  ap- 
peared that  some  of  the  lands  intended  to  be  con- 
veyed lay  within  another  parish  in  the  county  of 
M  : — Held,  that  it  was  not  necessary  to  amend  the 
record.     Anonymous,  10  Law  J.  Rep.  (m.s.)  C.P.  38. 

Where  judgment  on  demurrer  had  been  given 


for  the  plaintiff  and  on  the  trial  all  the  ijMues  in 
fact  were  found  for  him,  the  Court  refused  to  set 
aside  the  trial  on  the  objection  that  the  venire  faeims 
Jnrotores  was  only  to  try  the  issues,  and  not  to  in- 
quire of  the  damages  on  tbe  demurrer ;  saying  diat 
the  defect  was  amendable,  and  that  they  would  leawe 
the  party  taking  the  objection  to  his  writ  «f  error. 
M^ood  y.  Peyton,  14  Law  J.  Rep.  (k.b.)  Eifch.  28 ; 
18  M.  ft  W.  377;   2  Dowl.  St  L.  P.C.  441. 

On  the  trial  of  an  action  against  oflicers  of  a 
court  of  requests  the  Niai  Prins  reoovd  eontatned 
only  the  plea  of  not  guilty,  without  the  words  **  by 
Stat"  being  added.  The  defendants'  counsel  wished 
to  amend  by  adding  the  words  **  by  stat"  to  the 
Nisi  Prius  record.  The  Judge  wt>uld  not  allow  tlM 
amendment,  as  it  could  not  he  shewn  that  the  words 
**  by  statute"  were  on  the  defendants*  plea ;  but, 
semble,  that  if  it  could  have  been  shewn  that  the 
words  *'  by  statute"  had  been  in  the  issue  delivered 
bv  the  plaintiff's  attorney,  the  Judge  would  h«re 
allowed  the  amendment  Farmer  v.  Dawes,  Oar.  St 
M.  127. 

Where  a  writ  of  trial,  which  had  been  re-seeled, 
was  retumableon  a  day  before  thaton  which  the  cenae 
was  tried ;  and  the  defendant  had  appeared  at  the  triel 
without  objecting  to  the  defi^et,  and,  subsequently 
to  the  trial,  the  writ  was  again  re-eealed,  and  the 
return  day  altered ; — ^Held,  that  the  writ  ought  to 
be  set  aside,  as  the  trial  had  taken  place  wit  I  out 
authority  under  the  writ,  and  that  this  was  an  error 
which  could  not  be  either  waived  or  amended. 
Ashbumer  or  Ashburton  v.  Sykes,  12  Law  J.  Repw 
(K.a.)  aa  800  ;  1  Dowl.  &  L.  P.C.  18S. 

Where  the  plaintiff  had,  by  leave  a(  the  Court, 
amended  his  replication,  the  Court,  en  payment  of 
the  costs  of  the  amendxnent  and  the  application, 
made  absolute  a  rule  to  amend  the  second  and  sub- 
sequent writs  issued  in  the  cause  (which  did  not 
support  the  amended  replication)  by  adding  to  the 
memorandum  indorsed  on  each  a  statement  of  the 
day  of  the  date  of  the  return.  IVilliams  v.  WilUasns, 
12  Law  J.  Rep.  (n.s.)  £xch.  128 ;  10  M.  &  W.  174. 

In  an  action  by  a  public  officer,  judgment 
having  been  entered,  and  execution  issued  in  his 
name,  after  he  had  ceased  to  be  such  oflicer,  the 
Court  permitted  a  suggestion  of  his  removal,  and 
the  name  of  another  officer  to  be  entered  nunc  pro 
tunc  upon  the  roll,  and  the  judgment  of  ca.  so.  to 
be  amended  by  the  insertion  of  the  fresh  ofilicer's 
name  without  costs,  though  the  party  had  been 
arrested,  and  had  applied  to  set  aside  the  proceed- 
ings for  irregularity. 

Quare — Whether  a  defendant  is  precluded  from 
taking  advantage  of  such  a  defect  by  a  clause  in 
the  cognovit,  that  he  will  not  obtain  any  summons 
or  rule  of  court  to  set  aside  any  proceeding  for 
irregularity,  or  otherwise  to  do  any  matter  or  thing 
whereby  the  plaintiff  may  be  delayed  in  entering  up 
his  judgment,  and  enforcing  execution.  fVebb  t. 
Taylor,  13  Law  J.  Rep.  {VA.)  Q.B.  24 ;  1  Dowl.  & 
L.  P.C.  676. 

Where  the  trial  of  a  cause,  under  a  writ  of  trial, 
commenced  upon  the  return  day  named  in  the  writ, 
but  the  verdict  was  not  delivered  until  the  following 
day,  and  the  sheriff  returned  that  the  cause  was  tried 
upon  the  return  day,  the  Court  refused  to  order  him 
to  amend  the  return.  Pinkney  v.  Booth,  12  Law  J. 
Rep.  (n.s.)  Q.B.  96 ;  2  Dowl.  P.C.  (h.8.)  421. 
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(B)  To  SAVE  THK  Statute  of  Limitations. 

The  Court  will  »»end  «writ  of  uiHunons,  al- 
though more  than  lour  months  have  eU^aed  sinoe 
it  was  issued,  by  altering  the  cause  of  action  from 
debt  to  astuinpeit<  on  an  affidavit  that,  if  a  fresh 
action  were  coniinenced,  the  Statute  of  LimiJtatioDS 
would  be  a  bar;  but  the  Court  cannot  amend  the 
copy  of  the  writ  served,  as  they  have  no  power 
ovor  it.  Ecciet  or  £^le$  v.  Cole,  10  Law  J.  Rep. 
(h^>  £«ch.  47£ ;  ft  M.  &  W.  ^37  ;  1  Dowl.  P.C. 
(M.S.)  d4S. 

Where  th»  attorney  of  a  party  has  omitted  to 
indorse  on  the  aliag  and  plurie§  writs  of  summons 
iMued  before  October  1843,  to  save  the  Statujte  of 
Limitations,  the  date  of  the  return  of  the  first  writ, 
the  Court  permitted  the  plaintiff  to  amend  the 
iBdorsemeats  and  the  entry  on  the  roll,  by  adding 
that  date,  upon  payment  of  costs,  Mavar  v.  fip^d' 
mg,  13  Law  J.  Rep.  (if.8.)  QLB,  185;  1  Dowl.  &  L. 
P.C.  878. 

The  plaintiff  was  allowed  to  amend  the  writ  of 
iummons  and  subsequent  proceedings  by  adding 
the  name  of  the  official  assignee  as  plaintifi^  in  order 
to  save  the  Statute  of  Limitations.  Brown  v.  Ful" 
ierioM,  14  Law  J.  Rep.  (n.8.)  Exch.  79 ;  13  M.  & 
W.  456;  2  DowL  U  L.  P.C.  261. 

(C)  Iif  Cases  ot  Variance,   tmoER  9  Geo.  4. 
c.  15.  Ain>  3  &  4  Will.  4.  c.  42.  s.  23. 

(a)  At  Nisi  Prius. 

The  declaration  alleged  that  in  consideration,  &c., 
the  defendant  "  undertook  and  promised  the  plain- 
tiff to  repay  him,  aa  well  the  sum  of  24^  before 
lent  and  advanced  by  the  plaintiff  to  XL  B,  and  the 
further  sum  of  21.  per  week,  so  long  as  the  plaintiff 
ahould  continue  to  advance  the  same  to  R.  B,  and 
•nch  other  sums  as  the  plaintiff  should  so  lend  and 
advance  to  the  said  R.  B."  At  the  trial  a  written 
promise  of  the  defendant  was  proved,  as  follows : 
"  I  beg  you  will  continue  to  advance  the  sum  of  2^ 
per  week  to  R.  B,  and  I  hereby  engage  to  repay  to 
you  all  monies  you  may  advance  to  him,  in  addition 
to  the  24eL  you  have  already  let  him  have  at  my 
request": — Held,  a  variance  amendableat  Nisi  Prius, 
under  9  Geo.  4.  c.  15.  Semble,  also  under  3  &  4 
Will.  4.  c.  42.  Smith  v.  Brandram,  10  Law  J.  Rep. 
(h.8.)  C.P.  73  ;  9  DowL  P.C.  430. 

A  declaration  stated  that  the  defendant,  on  the 
9th  of  November  1838,  made  his  promissory  note, 
&C.,  and  thereby  promised  to  pay  the  plaintifli  on 
demand  2502.  The  note  produced  at  the  trial  was 
a  joint  and  several  promissory  note,  signed  by  the 
defendant  and  his  wife  for  250/.,  dated  the  6th  of 
November  1837,  payable  twelve  months  after  date, 
with  interest  There  was  no  proof  of  any  other 
DOte  between  the  parties : — Held,  a  case  of  variance 
in  which  the  Judge,  at  Nisi  Prius,  was  right  in 
allowing  the  record  to  be  amended  under  3  &  4 
Will  4l  c.  42.  s.  23.  Boekett  v.  DutUm,  10  Law  J. 
Rep.  (9.8.)  Exch.  1;  7  M.  &  W.  157  ;  8  Dowl. 
P.C.  865. 

Qu4gre — Whether,  under  3  &  4  Will.  4.  c.  42. 
s.  23,  a  Judge,  at  Nisi  Prius,  ought  to  make  an 
amendment,  which  will  have  the  efiect  of  depriving 
the  opposite  party  of  a  motion  in  arrest  of  judg- 
ment. Atkinson  v.  Raleigh^  11  Law  J.  Rep.  (n.s.) 
as.  165. 


Where  a  deolaration  averred  that  the  defendant 
had  received  money  to  be  invested  in  a  government 
annuity,  and  promised  to  inevst  it  accordingly; 
but  that  he  invested  it  in  a  private  annuity  office, 
whereby  it  was  lost ;  and  evidence  was  given  at  the 
trial  of  a  promise  by  the  defendant  to  invest  the 
money  in  a  government  seourit}' : — Held,  a  proper 
ease  for  an  amendment  under  3  &  4  Will.  4.  c.  42. 
a.  23.  Qurford  v.  Bailey,  1 1  Law  J.  Rep.  (h.b.)  C.P. 
105  ;  1  Dowl.  P.C.  (N.S.)  519. 

Where  the  Judge  at  Nisi  Prius  amended  a  decla- 
ration in  ejectment,  under  the  authority  of  3  &  4 
WilL  4.  c  42.  s.  23,  by  inserting  the  year  of  the 
demise,-^the  Court  held  that  this  was  not  a  variance 
between  the  proof  and  the  record,  and  therefore  was 
not  amendable  under  that  statute ;  but  they  dis* 
charged  a  rule  obtained  by  the  defendant  to  enter  a 
nonsuit.  Doe  d.  Parson  v.  Heather,  10  Law  J.  Rep. 
(n.8.)  Exch.  296;  8  M.  &  W.  158. 

A  Judge,  at  Nisi  Prius,  has  power,  under  2  &  3 
WilL  4b  c  42.  B.  28,  to  amend  a  declaration  in 
ejectment,  by  altering  the  day  of  the  demise.  Doe 
d.  Edwards  v.  Leach,  10  Law  J.  Rep.  (N.a.)  C.P. 
289. 

A  Judge  at  Nisi  Prius  has  power,  under  3  &  4 
Will.  4.  c.  42.  s.  23,  to  amend  a  declaration  in  eject- 
ment by  altering  the  day  of  the  demise,  whether  the 
day  is  a  wrong  day  or  an  impossible  day.  Doe  d. 
Simpson  Y.  Hall,  12  Law  J.  Rep.  (N.s.)  C  P.  239; 
6  Sc.  (N.s.)  689 ;  3  Dowl.  P.C.  (n.8,)  49. 

Where  the  defendant  pleaded  to  debt  onanote,  that 
another  note  had  been  given  jointly  with  another 
party,  and  accepted  by  the  holder  in  satis&ction  of 
the  one  declared  on,  and  at  the  trial  it  appeared  to 
have  been  given  in  snbstitution  and  discharge  of  an 
intermediate  note  made  without  the  additional  party, 
and  not  of  the  one  declared  on : — Held,  a  fatal  va- 
riance, and  a  case  in  which  the  Judge  had  no  power 
to  amend  by  substituting  a  description  of  the  inter- 
mediate note.  David  v.  Preece,  13  Law  J.  Rep. 
(n.8.)  Q.B.  88 ;  s.  c.  Davis  v.  Preece,  5  Q.B.  440. 

llie  original  declaration  stated  that  T  B  was 
possessed  of  ten  shares  in  a  joint-stock  company, 
ftc,  and  had  requested  the  plaintiff  to  make  him 
certain  advances  upon  the  security  of  the  shares,  and 
that  the  plaintiff  had  refused,  unless  farther  security 
should  be  provided  by  T  B  to  the  plaintiff;  and 
thereupon,  in  consideration  that  the  plaintiff  would 
make  advances  by  way  of  loan  on  the  shares  to 
T  B ,  the  defendant  undertook,  &c.  to  repay  him,  at 
the  expiration  of  twelve  calendar  months,  such  sums 
of  money  to  the  extent  of  500/.  as  the  plaintiff 
should  so  advance  to  T  B,  in  case  T  B  should 
make  default,  &c.  and  the  shares  not  make  up  the 
amount  of  money  advanced.  The  declaration  then 
stated  that  the  plaintiff  afterwards  did  make  ad- 
vances to  the  amount  of  4fO0/.  to  T  B,  who  deposited 
the  shares  as  security,  and  then  requested  the  plain- 
tiff to  advance  the  same,  &c.  It  then  stated  that 
twelve  calendar  months  had  elapsed,  and  non-pay- 
ment by  T  B;  and  that  defendant  was  requested 
to  repay  to  plainti^&c.but  had  not  done  so.  The 
defendant  pleaded,  first,  non  assumpsit ;  secondly,  that 
plaintiff  did  not  make  the  advances  in  the  declara- 
tion mentioned,  or  any  of  them,  to  T  B,  modo  et/ormd, 
&c. — Held,  that  the  amendment  of  die  declaration 
and  second  plea,  by  such  alterations  and  insertions 
as  were  necessary  to  shew  that  T  B  had  requested 
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pUintiiF  to  procure  the  British  and  Aastralanan 
Bank,  in  which  the  plaintiff  was  a  partner  and 
manager,  to  make  advances  to  T  B,  and  that  in 
consideration  that  the  plaintiff  would  procure  the 
hank  to  make  the  adYanoea,  the  defendant  promised 
the  plaintiff  to  repay  the  hank ;  and  that  the  plain- 
tiff did  procure  the  bank  to  make  the  advances,  and 
that  the  defendant  had  not  repaid  the  bank,  was  not 
within  the  statute  3  &  4  Will.  4.  c.  42.  s.  23,  as  it 
introduced  new  terms,  and  varied  the  consideration 
and  the  promise.  Boucher  v.  Murrofft  13  Law  J, 
Rep.  (N 8.)  QB.  278. 

In  covenant  by  the  assignee  of  the  reversion, 
the  plaintiff  claimed  under  a  deed  of  appoint* 
ment  under  a  power,  which  the  declaration 
averred  had  been  duly  executed  by  A  B,  and 
attested  by  two  credible  witnesses.  The  defendant 
pleaded  that  A  B  did  not  appoint  in  manner  and 
form.  It  appeared  at  the  tria^  that  one  of  the  wit- 
nesses was  the  plaintiff's  wife : — Held,  that  though, 
the  power  having  been  defectively  executed,  the 
deed  would  not  take  effect  as  an  appointment,  yet 
that  it  might  operate  either  as  a  grant  or  as  a  cove- 
nant to  stand  seised ;  and  that  &e  case  was  one  in 
which  a  Judge  at  Nisi  Prius  might  allow  an  amend- 
ment Perry  Y,  Watte,  11  Law  J.  B«p.  (n.s.)  C.P. 
97 ;  3  M.  &  O.  773. 

By  agpreement  between  C  and  F  of  the  one  part, 
and  S  of  the  other  part,  S,  in  consideration  of  two 
several  sums  of  50/.  and  50/.  paid  to  him  by  C  and 
F  respectively,  agreed  with  the  said  C  and  F,  their 
executors,  &c.,  to  indemnify  the  said  C  and  F,  their 
executors,  &c.,  and  their  and  each  and  every  of  their 
estates  and  effects,  &c.,  from  all  costs,  in  a  certain 
event  therein  mentioned.  In  an  action  against  S 
by  C  alone,  upon  this  agreement,  the  declaration 
omitted  all  mention  of  F,  and  stated  the  promise  by 
S  to  C  alone,  in  consideration  of  SOL  paid  to  S  by 
C.  The  Judge,  at  the  trial,  amended  the  declara- 
tion in  accordance  with  the  consideration,  as  stated 
in  the  agreement : — Held,  upon  motion  in  arrest 
of  judgment,  that  the  amendment  did  not  vitiate  the 
declaration;  that  though  the  consideration  was  from 
two  jointly,  the  promise  was  to  indemnify  C  and  F 
severally ;  and  that  C  might  sue,  alleging  a  pro- 
mise to  himself,  without  joining  his  co-covenantee. 
PaUner  v.  Sporahott^  11  Law  J.  Rep.  (n.s.)  C.P. 
204;  4  M.  &  G.  137;  4  Sc.  (n.s.)  743. 

[See  title  Arbitbation,  Arbitrators.] 

(h)  In  Banc 

The  statute  3  &  4  Will.  4.  c.  42.  a.  23.  does  not 
empower  a  Judge  sitting  in  banc  to  amend  the 
pleadings  in  the  case  of  a  variance  appearing  on  an 
issue  raised  under  a  plea  of  nul  Hel  record.  Davie  v. 
Z>«iin,  1 1  Law  J.  Rep.  (n.s.)  Q.B.  16. 

(D)  Of  the  Misprisions  of  Clbrks. 

Where  a  writ  of  dietringae  juraioree  commanded 
the  sheriff  to  have  the  bodies  of  the  jurors  in  vaca- 
tion, instead  of  on  the  first  day  of  the  following 
term,  and  was  tested  on  the  day  on  which  it  ought 
to  have  been  returned : — Held,  that  the  error  was  a 
misprision  of  the  clerk,  amendable  under  the  Statutes 
of  Amendment,  after  error  brought.  Cheese  v. 
Scaiet,  12  Law  J.  Rep.  (n.s.)  Exch.  14;  10  M.  & 
W.  488;  2  Dowl.  P.C.  (n.s.)  438. 


(E)  Of  Affidavits. 

Where  an  affidavit  i«  support  of  an  interpleader 
rule  was  defective  in  omitting  to  shew  that  the  de- 
fendant had  not  pleaded :-^Held,  that  the  Court 
might  allow  an  amendment    Frost  v.  Hayward, 

12  Law  J.  Rep.  (n.s.)  Exch.  242. 

(F)  Of  the  Postba. 

The  Court,  having  no  power  to  compel  the  pro- 
duction of  a  Judge's  notea,  will  not  iiiterfere  to 
controul  his  discretion  as  to  an  amendment  of  the 
postea.  Sofndford  v.  Alcock,  12  Law  J.  Rep.  (n.s.) 
Exch.  40;  10  M.  &  W.  689 ;  2  DowL  P.C.  (n.8.)  463. 

(G)  Of  Informations  and  Indictments. 

The  rule  to  amend  an  information  at  the  suit  of  the 
Attorney  General  is  absolute  in  the  first  instance. 
Attorney  General  v.  Rayt  12  Law  J.  Rep.  (n.«.) 
Exch.  352 ;  11  M.  &  W.  464. 

After  an  indictment  haa  been  preferred  at  the 
Central  Criminal  Court,  and  removed  by  cerHortsri 
into  this  court,  and  set  down  for  trial  at  the  sittings, 
having  the  venue  such  as  is  prescribed  by  4  &  5 
Will.  4.  c  36-  s.  3,  and  no  other,  the  Court  will,  by 
consent,  order  an  amendment  to  be  made  in  the 
venue,  both  in  the  margin  and  body  of  such  indict- 
ment, in  order  to  admit  of  its  being  tried  by  a  Lon- 
don   or   Middlesex  jury,      Begina    v.   Ashburton, 

13  Law  J.  Rep.  (na)  M.C.  40. 

(H)  Rescinding  and  abandoning  JtiDOE\i 

Order  for. 

A  party  who  has  received  the  costs  of  an  amend- 
ment of  the  record,  under  a  Judge's  order,  cannot 
move  to  rescind  the  order.  Simmons  v.  King,  14 
Law  J.  Rep.  (n.s.)  Q.B.  196  ;  2  DowL  &  L.  P.C.  786. 

Where  the  plaintiff  obtained  an  order  to  amend 
the  postea  at  half-past  nine  o'clock  on  the  22nd  of 
November,  but  did  not  draw  it  up  until  the  23rd, 
and  it  was  not  served  until  four  o'clock  on  the  24th : 
— Held,  that  as  no  fresh  step  could  have  been  taken 
by  the  defendant,  the  plaintiff  had  not  abandoned 
the  order.  Sandford  v.  Alcock,  1 2  Law  J.  Rep.  (n.8.) 
Exch.  40;  10  M.  fie  W.689;  2  Dowl.  P.C.  (n.s.)  468. 

(I)  Costs  of. 

A  Judge  has  power  to  determine  the  amount  of 
costs,  on  payment  of  which  he  will  allow  a  defen- 
dant to  amend  a  plea ;  and  the  Court  will  not  re- 
view his  decision.  Tondinson  v.  BoUardy  12  Law  J. 
Rep.  (n.8.)  as.  267  ;  4  aB.  642 ;  3  G.  &  D.  607. 

(K)  Jurisdiction  of  Court  of  Error  over. 

A  court  of  error  cannot  inquire  into  the  propriety 
of  amendments  made  in  the  record  by  the  Court 
below,  or  question  its  power  tp  make  them,  though 
they  were  made  after  judgment,  and  after  the  issu- 
ing of  a  writ  of  error  coram  vobis.  Scales  v.  Cheese 
(in  error),  13  Law  J.  Rep.  (n.8.)  Exch.  167 ;  12 
M.  &  W.  685 ;  1  Dowl.  &  L.  P.C.  637. 


AMENDS. 
[See  Martmt  v.  Upcher,  title  Action  (D)  (6).] 
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ANIMALS. 
[See  Nbolioence.} 


ANNUITY. 

[See  Limitations,  Statute  of — Stamp — Tbust 

AND  Trustee.] 

(A)  Inrolment  of,  under  58  Geo.  3.  c.  141. 
(a)  Whan  nteenarf. 

{*)  Farm  md  RgquuUet  tfihe  Memonal, 

(B)  Grant  op,  when  void  or  voidable. 

(C)  Rights  of  Annuitant. 

(D)  Revocation  [see  title  Will,  Rerocation]. 

(£)  RsCOVBRINa  BACK  CONSIDERATION  MONET. 

(F )  Plea  of  Solvit  Post  Diem,  under  4  Ann. 
cl6. 


(A)  Inrolment  of,  undbr  53  Obo.  8.  c.  141. 
(a)  Whem  nseetsary, 

A  bond  given  for  the  penal  sum  of  4,000/.,  in  the 
condition  recited,  that  the  obligor  was  indebted  to 
the  obligee  in  2,0001,  and  that  the  obligee  had 
agreed  to  accept  interest fbr  the  same  at  5^  percent 
durinff  the  lives  of  the  obligee  and  another  party, 
in  fall  satisfaction  of  the  debt,  provided  the  same 
was  regularly  paid :  it  then  set  out,  that  if  the  in- 
terest was  paid  half-yearly,  on  the  1st  of  July  and 
I  St  of  January,  the  bond  was  to  be  null  and  void, 
but  in  case  of  failure  for  twenty*eight  days  next 
after  each  half-yearly  payment  had  become  due,  the 
same  having  been  demanded,  the  bond  to  be  in  full 
force,  and  in  case  of  failure  in  making  the  payments 
within  the  respective  times,  the  bond  or  payments 
made  under  it  should  not  be  taken  in  discharge  of 
any  part  of  the  sum  of  2,000/.,  bat  the  same  should, 
immediately  after  such  default,  become  payable 
under  the  bond : — Held,  that  this  was  not  an  annuity 
bond  requiring  inrolment  within  the  meaning  of  53 
Geo.  8.  c  141.  S.2. 

Qfutrg — ^Whether  that  statute  applies  to  annuity 
bonds  granted  for  a  pre-existing  debt 

In  an  action  on  the  bond,  the  defendant  pleaded 
as  to  one  of  the  half-yearly  payments,  that  payment 
had  not  been  demanded  on  the  day  when  it  became 
dne  or  at  any  time  within  twenty-eight  days,  but  that 
the  defendant,  after  the  expiration  of  the  twenty- 
eight  days,  and  before  the  commencement  of  the 
suit,  paid  it  to  the  plaintiff,  and  that  no  other  sum 
was  due: — Held,  a  bad  plea  of  tolvit  pott  Hem, 
under  4  Ann.  c.  10,  because  if  the  principal 
sum  had  become  payable  under  the  bond,  payment 
of  it  should  have  been  pleaded,  and  if  it  had  not 
become  payable  defendant  should  have  shewn  in  his 
plea  that  it  had  not 

Qutere — Whetherthiswas  a  bond  within  the  mean- 
ing of  4  Ann.  c.  16,  and  to  which  therefore  toMt 
pott  diem  could  be  pleaded.  Marriage  v.  Marriage, 
24  Law  J.  Rep.  (n.8.)  C.P.  244. 

( b)  Form  and  Reqtutitet  qf  the  MemoriaL 

A  memorial  of  an  annuity  deed,  under  53  Geo.  3. 
c  141.  s.  2,  must  state  the  names  of  all  the  parties  to 
the  deed,  although  one  of  them  may  take  no  interest 
under  it,  or  have  executed  it  Buggtnt  v.  Coatet,  1 
Dowl.  P.C.  (N.8.)827. 

Where  to  covenant  on  an  annuity  deed,  made 


between  the  defendant  of  the  one  part,  and  the 
plaintiff  of  the  other  part,  the  defendant  pleaded  the 
non -inrolment  of  the  memorial ;  and  the  plaintiff 
replied  that  the  memorial  was  inroUed ;  and  havine 
set  it  forth,  it  appeared  that  the  plaintiff  and  hisw/^ 
were  therein  described  as  of  the  one  part : — Held, 
that  the  memorial  was  sufficient  and  the  replication 
good.  PapineaH  v.  Khig,  12  Law  J.  Rep.  (n.s.) 
Exch.  32 ;  10  M.  &  W.  216;  2  Dowl.  P.C.  (N.8.)  226. 

Where  the  memorial  of  an  annaity  stated  part  of 
the  consideration  to  have  been  paid  in  thus:  **  iZL  by 
a  draft  of  even  date  with  the  aforesaid  recited  inden- 
ture of  assignment,  drawn  by  the  said  W  A  on 
Messrs.  B  H  &  Co." : — Held,  that  the  memorial 
did  not  sufficiently  describe  the  consideration,  under 
53  Geo.  3.  c.  141.  s.  2,  as  it  did  not  state  the  time  at 
which  the  draft  was  payable ;  and  the  Court  upon 
motion  set  aside  a  warrant  of  attorney  given  to 
secure  the  annuity  and  the  judgment  signed  thereon, 
but  refused  to  set  aside  the  annuity  deed.  Abbott 
V.  D<mgiat,  14  Law  J.  Rep.  (n.s.)  C.P.  202. 

The  memorial  of  an  annuity  inrolled  under  53 
Geo.  3.  c.  141.  s.  2,  in  the  column  headed  **  name  or 
names  of  person  or  persons  by  whom  annuity  or 
rent-charge  to  be  beneficially  received,"  contained 
the  names  of  eight  parties,  including  Kymer, 
who  had  advanced  the  consideration  money  of  the 
annaity ;  another  column  headed  **  consideration, 
and  how  paid"  set  forth  against  the  names  of  each 
of  these  parties  the  respective  sums  paid  by  them, 
amounting  to  14,500^.  as  well  as  the  mode  of  pay- 
ment, and  in  a  subsequent  column  headed  *' amount 
of  annuity  or  rent-cbaige"  there  was  set  against 
the  consideration  money  advanced  by  each,  the 
amount  of  each  annuity,  the  aggregate  being  1,050<. : 
^— Held,  that  although  it  was  not  necessary  to  state 
in  the  memorial  the  consideration  at  between  Kymer 
and  hit  granteet,  yetas  the  consideration  between  him 
and  his  grantor  was  truly  stated,  the  memorial  was 
correct  Hogarth  v.  Penny,  14  Law  J.  Rep.  (n.8.) 
£xch.345;  14M.&W.  494. 

(B)  Grant  of,  when  void  or  voipable. 

Where  R  S,  being  in  unlawfiil  cohabitation  with  M, 
granted  an  annuity  to  a  trustee  for  her,  as  an  induce- 
ment to  continue  the  cohabitation,  and  charged  it 
upon  his  present  and  future  realty,  the  first  payment 
to  be  made  upon  the  death  or  marriage  of  R  S,  or 
cessation  of  cohabitation.  R  S  also  gave  a  bond  and 
warrant  of  attorney  to  secure  the  annuity.  The 
cohabitation  ceased,  and  R  S  filed  a  bill  for  can- 
celling the  grant  of  annuity : — Upon  a  demurrer 
pat  in  for  want  of  equity,  held,  that  the  grant 
was  totally  void  at  law,  and  the  demurrer  allowed. 
Smyth  V.  GW^a,  12  Law  J.  Rep.  (n.s.)  Ch.  193 ;  13 
Sim.  245. 

Courts  of  equity  will  give  efiect  to  the  penal 
clauses  of  the  annuity  acts,  not  merely  in  questions 
between  the  grantor  and  the  annuitant,  but  in  those 
between  prior  and  subsequent  annuitant  Searle  v. 
Colt,  1  Y.  &  Coll.  C.C.  36. 

(C)  Rights  of  Annuitant. 

A  bill  in  equity  will  lie  to  recover  the  arrears  of 
an  annuity,  although,  under  the  circumstances,  the 
plaintiff  may  have  no  right  to  call  on  the  Court  to 
direct  security  to  be  granted  for  payment  of  such 
annmty.     Cl^ord  v.  Twreil,  1  Y.  &  Coll.  C.C.  138. 
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Any  equities  between  gra&ton  of  an  annuity  are 
not  to  aflfect  the  grantees,  unless  they  have  notice 
of  them  at  the  time  of  the  grant  HoiUer  ▼.  Eyre, 
9  C.  &  F.  1. 

R  W  6  executed  a  bond  conditioned  for  the 
payment  of  an  annuity  of  250/L,  in  case  C  M,  the 
intended  wife  of  J  G,  should  survive  him,  for  her 
use,  provided  J  6  should  hold  a  commission  in  the 
anny  at  the  time  of  his  death,  and  there  should  be 
issue  of  the  marriage  then  living.  C  M  and  se- 
veral children  survived  J  G,  who  at  the  time  of 
his  death  held  a  commission  as  colonel  in  the  army, 
butreceiTed  no  pay  in  respect  thereof,  and  was 
liable  to  be  called  into  service: — Held,  that  the 
annuity  was  payable  to  his  widow  during  her  life. 
Grep  y.  Grey,  12  Law  J.  Rep.  (n.8.)  Ch.  458. 

By  an  indenture  dated  in  April  1810,  an  annuity 
was  granted  to  S,  charged  upon  real  estate,  and  by  an 
indenture  dated  in  April  1820,  the  same  property 
was  charged  by  the  same  parties  with  an  annuity 
payable  to  A.  This  annuity  was  void  for  want  of  a 
proper  memorial,  but  until  the  filing  of  the  bill  it 
had  been  always  treated  as  a  valid  annuity,  and  in 
September  1821,  A,  under  a  proviso  in  his  annuity 
deed,  entered  into  possession  and  receipt  of  the 
rents  and  profits  of  the  estate,  and  remained  in  un- 
disturbed possession  of  them  till  his  death  in  1829, 
when  his  personal  representative  took  possession. 
In  1885  S  died,  and  in  November  1839  his  personal 
representative  filed  his  bill  to  set  aside  A's  annuity 
and  to  establish  his  own.  The  bill  alleged  that  S 
had  received  payment  of  his  annuity  down  to  Oc- 
tober 1820,  and  that  A  had  obtained  possession  of 
the  premises  under  miarepresentation.  These  alle- 
gationa,  however,  were  not  proved  against  A,  nor 
waa  it  prored  that  A  ever  had  notice  of  S's  title ; 
but  the  allegation  of  payment  was  admitted  by  the 
graotors  of  the  annuity,  who  were  co-defendants 
with  A  in  the  suit  Under  these  circumstancee, 
and  considering  that  S  had  never  been  in  possession 
of  the  property : — Held,  first,  that,  notwithstanding 
the  infirmity  of  A's  title,  the  plaintiff  was  not  en- 
titled  to  the  relief  prayed  by  his  bill.  Secondly,  that 
he  was  not,  in  consequence  of  the  admission  of  A's 
co-defendants,  entitled  to  any  inquiry  as  against  A 
with  a  yiew  to  obviate  the  eSkd  of  delay  in  filing 
the  bilU  Thirdly,  that  his  bill  must  be  dismissed 
with  costs  as  againat  A,  on  the  ground  of  length  of 
time.    SearU  y.  CoU,  1  Y.  &  Coll.  C.C.  86. 

Where  an  annuity  was  given  for  maintenance,  and 
charged  upon  land  for  a  certain  time  which  ceased 
before  the  time  of  the  year  at  which  the  annuity  was 
payable, — the  annuitant  was  held  entitled  to  an  ap- 
portioned part  of  such  annuity  for  the  time  between 
the  last  payment  and  the  cessation  of  the  charge. 
Sheppard  v.  Wilton^  4  Hare,  395. 

(D)  Revocation. 

[Of  devise  of  an  annuity  by  obliteration,  see 
Locke  V.  JameSf  title  Will,  Revocation.] 

(£)   RSCOVBRXNO    BACK  CONSIDEHATION  MoNEY. 

Where  an  annuity  wss  granted  in  1826,  and  paid 
regularly  down  to  the  year  1829 ;  and  in  1842  the 
warrant  of  attorney  by  which  it  was  secured  was 
set  aside  by  rule  of  court,  but  on  what  ground  did 
not  appear: — Held,  that  the  grantee  was  entitled  to 
recover  the  consideration  money  in  an  action  for 


money  had  and  reeeiyed,  and  that  the  Statute  of 
Limitations  was  no  bar.  Hugghu  v.  Coatee,  13 
Law  J.  Rep.  (N.g.)  aB.  46  ;  5  U.B.  432  ;  I  D.  & 
M.  433. 

(F)  Plea  OF  Solvit  Post DiEM,T7NDEB  4  Ann. c.  16. 
[See  Marriage  v.  Marriage^  ante,  (A)  page  23.] 


APOTHECARY. 
[See  Su&OBON  and  Apothecaby.] 


APPEAL. 

[See  Mandamus — Parliament — Poor 
Council — Sessions.] 
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APPEARANCE. 

[See  Practice.] 


APPOINTMENT. 

Semhle,  that  the  enactment  in  the  new  Will  Act, 
that  a  bequest  to  a  child  of  the  testator  who  dies  in 
the  testator's  lifetime  leaving  issue  living  at  the 
testator's  death,  shall  not  lapse,  does  not  apply  to 
a  te&tamentary  appointment  Gr^filke  v.  Gale,  12 
Sim.  327. 


APPORTIONMENT  OF  RENT. 
[See  Landlord  and  Tenant.] 


APPRAISEMENT. 

[See  Distress.] 


APPRENTICE. 

[See  Master  and  Servant — Poor,  Settlement 

— Stamp.] 

The  acts  for  the  better  regulation  of  apprentices 
explained  by  5  Vict  c.  7 ;  20  Law  J.  Stat  8. 


APPROPRIATION  OF  PAYMENTS. 

[See  WdUcer  v.  Rottron,  title  Monet  had  and 
RECEIVED,  jimold  y.  Mayor,  Sfc,  qf  Poole,  title  Cor- 
poration.] 


ARBITRATION. 

(A)  Submission  to. 

(a)  Parties — Mutuality, 

(b)  Making  the  Submistiom  a  Rule  of  Court, 

(c)  ConstruetioH  of, 

(d)  Revocation  qf. 

(1)  By  application  to  the  Courts  under  Z  Sf  4 

Will.  4.  c.  42.  e.  89. 

(2)  By  Marriage, 

(3)  By  Bankruptcy  and  Ineohency. 

(4)  By  Death, 

(B)  Arbitrators. 

(a)  Power  and  Duty  of, 

(6)  Jurisdiction  of  Court  orrr, 

\c)  Costs  of  Reference  and  Fees, 


ARBITRATION. 
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(C)  Uhvibb. 

(D)  WiTMJMftBS. 
(£)  AWABD. 

(a)  ITtiAtfi  vikaJt  TvKM  to  be  made. 

(b)  Enlarging  the  Time  for  making. 
(e)  General  Form  and  RequUiteM  of. 

(d)  Certabiijf  and  Cemeimheneee. 

(e)  IneoHsiitencjf. 

(J)  Exeees  ^  Auth&rity. 
(g)  Snrpbuage, 
(A)  Petfirmtmee  qf. 
(t)    ExeeuiioH  rf. 
[k)  Conttruetumqf. 
/)   Partial  Vamip  &f. 
[m)  Smiding  book  to  ArkUrater. 
(n)  PartiaUan  rf  Demand. 
(«)  Remedies  far  erforcing. 

(]}  Attachment. 

(2)  EzeeuHon,  nnder  I  Sf  ^  Viet.  c.  110.  e.  18. 
(fi)  Setting  aridt, 

(1)  Crmmdefar. 

(2)  Matters  qf  Praetiee  on. 
(q)  Costs, 

(1)  GtneraUf. 

(2)  Centi^haleqfArbiiratorfar. 

(3)  rojw^MR^. 
(^p)  AttackmmU  far  non-payment  rf* 

(r)  Making  Award  a»  Ordlfr  t^  CW*!. 
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(A)  Submission  to. 

(a)  Parties — Mutuality, 

An  sward  made  upon  a  submission  by  executors, 
who  are  tmstees  for  infsnts  snd  married  women, 
leferring  matters  Telsting  to  tbB  estate  of  the  person 
they  represent,  will  not  be  set.  aside  by  the  Court, 
at  their  instance,  for  want  of  mutuality.  In  re 
Warner,  13  Law  J.  Rep.  (n.8.)  Q.B.  370  {  2  DowL 
k  L.  P.C.  148. 

[And  see  this  case  under  Award,  Oeneral  Form 
and  Requisites  of.] 

(b)  Making  the  Submission  a  Bnle  of  Court, 

The  motien  to  make  the  submission  a  rule  of 
court  being  made  on  the  original  submission,  the 
Court  will  grant  a  rule  oalliug  on  the  opposite  party, 
if  shewn  to  be  in  possession  of  it,  to  produce  it. 
Boeton  v.  Meeham,  8  DowL  P.C.  867. 

Where  a  cause  in  the  Exchequer  was  referred  by 
a  Judge's  order,  and  it  was  part  of  the  order  that  it 
should  be  made  a  rule  of  the  Queen's  Bench  :— 
Held,  that  there  was  no  objection  to  its  being  so 
made.     Milstead  v.  Crm^ld^  9  DowL  P.C.  124. 

(c)  Construction  qf. 

Semhle — ^That  a  covenant  to  refer  all  matters  in 
difference  between  shareholders  of  a  company  to 
arbitration,  the  submission  and  award  to  be  binding 
and  conclusiTe  on  the  parties  "without  further 
suit  or  trouble,"  is  no  bar  to  a  suit  in  a  court  of 
equity  between  the  same  parties  and  for  the  same 
matters.  Benson  v.  Heaihom,  1  Y.  &  Coll.  C.C. 
826. 

Where  the  agreement  of  reference  was  of  accounts 
and  of  "all  disputes  and  matters  in  difference" 
existing  at  the  time  of  making  the  agreement : — 
Held,  that  the  arbitrator's  power  was  not  limited  by 

Digest,  1840—1845. 


a  recital  in  the  order  of  reference,  which  claiine4 
a  specific  sum  as  the  balance  due  to  the  plaintiff 
ChoHeten  v*  Spencer^  1 2  Law  J.  Rep.  (ma)  aB.  23 ; 
3  O.B.  693. 

(d)  RevoeaHtm  qf. 

(1)  By  Application  to  the  Court,  under  8  4*  4  IFiU.  4. 

c.  42.  s.  39. 

Qa  a  refisranoe  by  order  of  Nisi  Prias,  with 
liberty  to  raise  qneetaons  for  tlte  opinion  of  the 
Coarti  evidenoe  ofa^cted  to  hanag  been  received, 
whic^  it  WM  suggested  would  gceatly  increase  the 
cests  of  the  rcrfereaoe:-— Held,  that  although  the 
objections  might  be  well  founded,  it  was  not  a  sniB* 
cient  ground  for  giving  leave  under  3  &  4  Will.  4. 
c.  42.  s.  39,  to  revoke  the  sttbnission.  SeoH  v. 
Fan  Sandm,  I  a.B»  102» 

Whcye  there  did  not  appear  to  be  any  miseondMi 
on  the  parl^  the  parties  or  arbitrators,  the  Court 
reAised  to  direot  a  eubnisaion  to  arbitration  to  be 
revoked,    in  re  Weodtrqft,  9  Dewl.  P.C.  538. 

(2)  By  Marriage, 

A  submission  by  a  woman  to  arbitration  is  re* 
voked  by  her  marriage  before  the  awaid  is  msde^ 
M'Can  V.  (PFerrall,  8  C.  &  F.  flO ;  West,  698. 

(3)  By  Bankruptcy  and  Insoloeney, 

A  fiat  in  bankruptcy  does  not  operate  as  a  revo- 
cation of  a  submission  to  arbitration.  Hemswmik 
V.  Brian,  14  Law  J.  Rep.  (M.a.)  C.P.  134;  1  C.  B. 
131 ;  8  So.  (N.e.)  842 ;  2  DowL  &  L.  P.C.  844. 

[And  see  same  point,  in  the  case  of  an  arbitrator 
who  was  a  stakeholder,  Tayler  v.  Marling^  poet^ 
AwABD,  General  Form  and  Requisites  of.] 

Insolvency  does  not  operate  as  a  revocation  of  a 
submission  to  arbitration ;  and  where  the  plaintiflj 
after  the  cause  was  referred,  became  insolvent,  and 
the  arbitrator  gave  notice  of  his  intention  to  pro- 
ceed, and  the  plaintiff  not  attending,  the  arbitrator 
proceeded  e*  parte,  the  Court  refused  to  set  it 
aside.    Hobbs  v.  Ferrars,  8  DowL  P.C.  779. 

(4)  By  Death, 

Where,  by  an  order  of  reference  in  a  cause,  the 
award  was  to  be  delivered  to  the  parties,  or  either  of 
them ;  or  if  they  or  either  of  them  should  be  dead 
before  the  making  thereof,  to  their  respective  per- 
sonal representatives,  who  should  require  the  same : 
— one  of  the  parties  haying  died,  held,  that  the 
Court  had  no  power  to  direct  the  a^itrator  to  pro* 
ceed.  Leunn  v.  Holbrook,  12  Law  J.  Rep.  (n.8.) 
Exch.  267;  11  M.  &  W.  110;  2  DowL  P.C.  (n.s.) 
99  L 

(B)  Arbit&atobs. 

(o)  Power  and  Duty  qf. 

There  is  no  distinction  between  a  professional 
and  a  lay  arbitrator  when  chosen  by  the  parties ; 
they  are  equally  bound  by  the  award.  Huntig  v. 
WaUing,  8  DowL  P.C.  879. 

Where  a  cause  was  referred  to  arbitration,  by  order 
of  Nisi  Prius,  with  power  to  the  arbitrator  to  deter- 
mine all  matters  in  difiference,  and  the  order  di- 
rected that  the  parties  respectively  should  be  exa- 
mined on  oath,  if  the  arbitrator  thought  fit  t — Held, 
that  the  arbitrator  might  examine  either  party  In 
support  of  his  own  ease.     9Vell0  v.  Benskin,  1 1  Law 
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J.  Rep.  (h.8.)  Exch.  269 ;  9  M.  &  W.  45 ;  1  DowL 
P.C.  (N.8.)  842. 

An  Arbitrator  cannot,  witbont  leaye  reserved  in 
the  aubmiiaion,  state  a  case  for  the  opinion  of  the 
Court ;  bnt  where  by  the  terms  of  the  order  of  re* 
ference  he  is  empowered  to  state  any  point  for  the 
opinion  of  the  Court,  *<at  the  request  of  either 
party/'  it  is  not  a  sufficient  statement  of  objection 
to  the  award,  that  he  baa  not  raised  such  points  as 
he  was  requested  by  the  parties  to  raise,  but  it 
should  be  distinctly  specified  what  such  points  were. 
BnuUfee  r,  the  Mayor,  8^,  nf  Lmtdom,  at  Oovenun 
rf  Ckritfs  Hosffital,  1 1  Law  J.  Rep.  (n.s.)  C.P.  209 ; 
6  Sc.  (k.8.)  79;  2  Dowl.  P.C.  (9.&)  164. 

Where  an  action  against  a  defendant  forcontinu* 
Sng  certain  walls  and  rooms  wrongrfhlly  erected 
upon  the  plaintiff's  premises  was  referred  to  an 
arbitrator  by  a  Judge's  order,  which  empowered 
him  to  direct  the  entry  of  a  verdict  for  either  party, 
and  to  determine  what  he  ehould  think  Jit  to  be  done 
by  either  party: — Held,  first,  that  the  azbitrator 
had  no  power  under  this  order  of  reference  to  direct 
the  judgment  to  be  arrested;  secondly,  that  the 
arbitrator  was  not  bound  to  state  what  the  right  was 
which  the  action  was  brought  to  try ;  thirdly,  die" 
eentiente  Parke,  B.,  that  the  arbitrator  was  not  bound, 
under  this  order  of  reference,  to  order  eomeihing  to 
be  done.  Angue  t.  Bedford,  12  Law  J.  Rep.  (k.b.) 
Bxch.  180;  11  M.  &  W.69;  2  Dowl.  P.C.  (v.8.) 
786. 

Trespass  ptare  cJaueun^  /regit.  Pleas,  first,  not 
guilty ;  secondly,  that  there  was  a  public  highway 
running  by  and  lying  close  to  and  adjoining  the 
ioeitf  III  quo,  and  that  the  same  having  been  obstruct- 
ed by  the  plaintiff,  the  defendant  was  compelled  to 
commit  the  trespass  complained  of,  in  order  to  pass. 
The  plaintiff  traversed  the  fact  that  there  was  a 
highway  in  the  terms  set  forth  in  the  plea : — Held, 
that  an  arbitrator,  to  whom  the  cause  was  referred, 
with  the  powers  of  amendment  possessed  by  a 
Judge  at  lusi  Prina,  was  justified  in  directing  the 
record  to  be  amended  by  inserting  the  words  "  run- 
ning through,"  for  the  words  *' running  by  and 
lying  close  to  and  adjoining,"  in  the  plea  and  repU- 
eation,  under  sUt  8  &  4  Will.  4.  c.  42.  s.  28. 

A  verdict  for  50^.  damages  having  been  taken  at 
Xfisi  Prius,  subject  to  the  reference,  the  arbitrator 
certified  that  a  verdict  ought  to  be  entered  for  the 
plaintiff  on  the  first,  and  for  the  defendant  on  the 
second  issue.  Semite — that  it  was  unnecessary  for 
him  to  give  any  further  directions  as  to  vacating 
the  verdict  for  these  damages.  NaUer  v.  Batte,  18 
Law  J.  Rep.  (n.b.)  Q.B.  10 ;  1  Dowl.  &  L.  P.C.  700. 

[And  see  Award,  Setting  aside.] 

{b)  JnriidiciUm  Iff  Court  over. 

Where  on  execution  of  a  writ  of  inquiry  the 
parties  agree  to  refer  the  case  to  the  Master  under 
a  Judge's  order,  acting  as  an  arbitrator  and  not  as 
the  officer  of  the  court,  the  Court  will  not  interfere 
with  his  decision.    Either  v.  Pyne,  1  M.  &  G.  266. 

(c)  Ckett  rf  Brferenee  and  Feet, 

An  arbitrator  may  maintain  assumpsit  for  the 
costs  of  a  reference,  tiiere  being  an  express  promise 
to  pay  averred  in  the  declaration^  And,  "in  consi- 
deration that  the  said  plaintiflB,  at  the  request  of 
the  said  defendants,  would  take  upon  tfaemaelves 


the  burthen  of  the  said  reference  :'* — Held,  a  suffi- 
cient statement  of  a  consideration  for  such  a  pramise. 

An  award  directing  that  the  costs  of  the  referesee 
shall  be  paid  ''immediately  after  the  execution  of 
the  said  award :' ' — Held,  on  demurrer  to  a  declaration 
in  assumpsit,  on  a  promise  to  pay  such  costs  as  the 
plaintiffs  should  award,  to  mean  *'  within  a  reason- 
able time." 

Held,  also,  that  an  action  for  theie  costs  might 
be  brought  without  a  demand  being  made. 

The  declaration  stated  that,  by  an  order  of  refereuee^ 
matters  in  dispute  were  referred  to  A  and  B,  and  such 
third  persons  as  Uiey  might  appoint;  that  A  and  B 
nominated  C  to  be  the  third  arbitratofr;  that  the 
defendants  afterwwda,  in  consideration  that  the 
plaintifib.  A,  B  and  C,  would  take  upon  themselves 
the  burthen  of  the  said  reference,  promised  the 
plaintiff  to  pay  them  the  costs  of  the  reference  and 
award ;  and  that  t^e  plaintiffs  made  their  award, 
ordering,  &c. : — Held,  that  the  joint  action  was 
maintainable.  Hoggint  v.  Oordon,  1 1  Law  J.  Rep. 
(N.8.)  aB.  286;  8  aB.466;  2  O.  &  D.  666. 

The  Court  reftised  a  rule,  ordering  the  arbitrators 
and  attorney  preparing  an  award,  to  refund  theezeess 
of  fees  allowed  them  on  taxation  of  thecoets.  Doeeeti 
Y.  Oingell,  8  Sc  (n.s.)  179. 

(C)  Umpisb. 

[As  to  the  examination  of  witnesses  by,  see 
AwABD,  Setting  aside.  And  as  to  enlarging  time, 
see  AwASD,  Enlarging  the  Time  for  making.] 

(D)  WlTlTESSEa. 

A  witness  attending  before  an  arbitrator,  appointed 
by  a  submission,  containing  a  clause  that  it  may  be 
made  a  rule  of  court,  is  privileged  from  arrest 
under  8  &  4  WilL  4.  c  42.  s.  89.  ffebb  r.  IMor, 
18  Law  J.  Rep.  (M.S.)  aB.  24;  1  DowL  &  L.  P.C. 
676. 

A  clause  in  a  partnership  deed,  authorising  a 
reference  in  case  of  disputes  between  the  partner^ 
and  the  making  the  "  award"  of  the  axbitrator,  in- 
stead of  the  "  submission,"  a  rule  of  court,  if  it 
does  not  appear  that  "  award"  was  used  in  place  of 
•<  submission,"  is  not  within  the  meaning  of  the  8 
&  9  Will.  8.  c.  U,  s.  I ;  and,  therefore,  a  Judge  has 
no  power  to  order  witnesses  to  attend  an  arbitrator 
acting  in  such  a  matter.  In  re  Wooderrfi,  9  Dowl. 
P.C.  588. 

(E)  Award. 

(a)  Witldn  what  Time  to  he  made. 

By  a  deed  of  submission  certain  matters  in  difti^ 
ence  were  referred  to  the  award  of  arbttrator^  and 
the  parties  thereby  covenanted  to  perform  their 
award  of  and  concerning  the  premises,  or  anything 
in  anywise  relating  thereto,  and  also  of  snd  con- 
cerning all  actions,  &c,  sums  of  money,  demands, 
&c.  at  any  time  theretofore  had,  oommenoed,  saeit 
prosecuted,  or  depending  between  the  parties,  so  ss 
the  award  was  made  in  writing,  under  the  hands  o( 
the  arbitrators  msking  the  same ;  bnt  no  time  within 
which  the  award  was  to  be  made  was  limited  ^^ 
deed.  By  a  memorandum,  not  under  seal,  indorsed 
on  the  deed  after  its  execution,  and  signed  by  (he 
arbitrators,  but  not  by  the  parties,  the  arbitrstors 
agreed  that  the  award  should  be  delivered  on  or 
before  the  3rd  of  November :— Held,  tiut  the  arbi* 
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tifttan  e«Nild  BoCy  in  tbe  abtenoe  of  any  power  to 
that  effect  in  the  deed,  limit  the  time  for  making 
their  awixd,  ao  as  to  render  an  award  made  after  the 
Srd  of  November  invalid.  In  re  Morphttt^  H  Law 
J.  Rep.  (ha)  a.B.  259 ;  2  Dowl.  &  L.  P.C.  967. 

Where  by  an  agreement  of  reference  to  arbitratora 
with  power  to  appoint  an  umpire,  itwaa  covenanted 
that  the  umpire  ahould  make  nia  award  two  calendar 
wonthn  tfiw  hia  appointment ;  and  he  waa  appointed 
on  the  29th  of  June,  and  afterwarda  the  time  for 
making  hia  award  waa  enlarged  by  consent  for 
three  montha  further : — Held,  that  the  29th  of 
June  waa  to  bo  excluded  irom  the  calculation  of 
tiflK,  and  therefore  that  the  award,  being  made  on 
the  29th  of  November,  waa  nuide  in  due  time.  In 
f  Bightm,  9  Dowl.  P.C.  203. 

(ft)  Bnlarging  the  Time/or  nuiking. 

Where  by  agreement  of  reference,  a  cauae  and  all 
mattera  in  diapute  were  referred  to  two  arbitratora, 
provided  they  made  their  award  on  a  certain  day; 
and  power  waa  given  them  to  enlarge  the  time  tot 
Banking  their  award ;  and  in  case  of  their  non-agree- 
nMnt,  they  were  to  chooae  an  umpire,  who  should 
have  power  to  make  the  award  '*  at  the  time  and 
in  manner  aforesaid," — Held,  that  these  words  gave 
the  umpire  power  to  enlaige  the  time  by  his  single 
authority,  in  the  same  manner  as  the  arbitratora 
■ugbt  have  done.  /•  re  Hmieembe,  10  Law  J.  Rep. 
(N.a.)  OB.  128. 

Where  an  arbitrator  enlarges  the  time  for  making 
hia  award  *'  until"  a  particular  day,  the  time  is  to  be 
eonatrued  as  inclusive  of  that  day.  Kerr  v.  Jeetem^ 
I  DowL  P.C.  (N.a.)  538. 

The  power  to  enlarge  the  time  under  3  &  4  Will.  4. 
0.42.  a.  39,  appliea  to  arbitrators  generally,  and  not 
BMrely  to  arbitrators  under  the  circumstances  there 
mentioned.  In  re  Salkeld,  10  Law  J.  Rep.  (H.a.) 
aB.22;  12  Ad.  &£.  767. 

The  power  of  the  Court  or  a  Judge,  under  3  3(  4 
WilL  4.  c.  42.  a.  39,  to  enlarge  the  time  of  making 
an  award,  ia  not  confined  to  the  oaae  where  a  party 
to  the  reference  haa  revoked  hia  aubmiaaion.  And 
where  two  causea  were  referred  to  an  arbitrator,  who 
waa  to  make  hia  award  on  a  oertain  day,  or  on  auch 
further  day  as  he  ahould  appoint ;  and  the  arbitrator 
had  allowed  the  time  to  expire  without  making  any 
award : — Held,  that  the  Court  had  power  under  the 
act  to  enlarge  the  time  for  making  the  award.  Par* 
herjf  V.  Neumham  and  Nenmbamf^  Parbery,  10  Law  J. 
Repu  (a.a.)  Exch.  169 ;  7  M.  &  W.  378 ;  9  Dowl. 
P.C.  288. 

Where  the  time  for  making  an  award  had,  through 
the  neglect  or  inadvertence  of  the  arbitrator,  been 
allowed  to  expire  in  April  1839,  and  no  subsequent 
step  waa  taken  by  either  party  in  the  reference  until 
January  1841, — the  Court  refnaed  an  application, 
made  by  the  defendant  in  the  cause  referred,  and 
oppoaed  by  the  plaintiff,  to  enlarge  the  time  for  the 
arbitrator  to  make  hia  award. 

SewMe^  per  Tindal,  CJ^  the  Court  doea  not  poa-* 
aaaa  the  power,  under  3  &  4  Will.  4.  c  42.  a.  39,  to 
eonpel  partiea  to  proceed  with  a  reference,  where  the 
time  ft>r  making  the  award  haa  expired,  and  whera  the 
wbitrater  haa  had  the  power  to  enlarge  the  time, 
and  haa  not  exerciaed  iL  Lambert  v.  HuUkkuan^ 
10  Law  J.  Repu  (11.8.)  C.P.  213 ;  3  Sc.  (n.8.)  221. 

When  an  order  of  reierenooauthorixed  thearhitra* 


tor  to  enlaige  the  time  to  the  2nd  of  November  1841 , 
"  or  to  such  other  or  ulterior  day  as  the  said  arbi* 
tntor  ahall  ultimately  appoint  and  signify  in  writing 
under  his  hand,  to  be  indorsed  on  the  said  order  of 
reference:" — Held,  that  the  enlargementa  aubse- 
quent  to  the  2nd  of  November  1841  only  need  be 
indorsed  on  the  order  of  reference.  Dameen  v. 
GauntkU,  3  M.  3(  O.  550 ;  1  Dowl.  P.C.  (n.s.)  198. 

(e)  General  Form  and  Requitite*  rf, 

Qumre — ^Whether  it  ia  competent  to  an  arbi- 
trator to  introduce  a  new  party  into  the  original 
action  referred  to  him,  and  whether  he  ought  not  to 
inaert  a  diatinct  finding  in  the  award  aa  to  the  mattera 
relating  to  such  party.  UawMne  v.  Benton^  14  Law 
J.  Rep.  (ir.a.)  Q.B.  177 ;  2  Dowl.  &  L.  P.C.  465. 

A  cauae  and  all  mattera  in  difference  were  referred 
to  three  arbitratora,  A  B,  C  D,  and  E  F,  (A  B  being 
abarriater,  and  C  D  and  E  F  merchants  in  London,) 
or  any  two  of  them.  The  arbitratora,  after  several 
meetings,  held  one  which  waa  declared  to  be  final, 
and,  at  this  meeting,  C  D  was  in  favour  of  the  plain- 
tiffii,  and  £  F  in  favour  of  the  defendant  They 
both  raferred  to  A  B  a  question  of  law,  on  which  he 
gave  no  opinion  at  the  time,  but  promised  to  look 
into  the  authorities,  and  give  his  judgment,  and, 
subject  to  hia  opinion  on  the  point,  die  amount 
which  waa  due  to  the  plaintifis  waa  agreed  upon. 
A  B  afterwards  made  his  award  generally,  in  favour 
of  the  plaintifis,  and  signed  it  at  Birmingham,  and 
forwarded  it  to  London,  giving  notice  to  C  D  and 
£  F  of  his  having  done  so,  and  deairing  them  to 
attend  at  his  chambera  to  execute  it.  They  both 
attended  thero  on  the  following  day,  when  C  D 
signed  the  award : — Held,  that  the  award  was  bad. 
LitOe  V.  Newton,  10  Law  J.  Rep.  (n.8.)  C.P.  88 ;  2 
M.  &  G.  351 ;  9  Dowl.  P.C.  487. 

An  action  of  trespass  was  raferred  by  order  of 
Nisi  Prius.  The  defendant  pleaded  fint,  not  guilty, 
and  secondly,  a  justification.  The  arbitrator  awarded 
**  that  aa  Uie  defendant  haa  not  proved  his  plea,  the 
verdict  for  the  plaintiff  ought  to  atand,"  and  then 
stated  a  number  of  reaaons  for  his  opinion,  which 
could  not  be  considered  as  satisfiictory : — ^the  Court 
held  the  justification  aufflcient,  and  declined  to 
consider  the  sufficiency  of  the  reason  assigned  by 
the  arbitrator.    Archer  v.  Owenf  9  Dowl.  P.C.  341. 

Where  in  debt  on  bond,  conditioned  for  the 
fiuthful  accounting  by  a  clerk  in  a  bank,  which  waa 
referred,  and  the  award  directed  a  verdict  for 
the  defendant,  but  added  a  long  statement  of  facta, 
leaving  the  iufbrence  to  be  drawn  by  the  Court, 
whether  they  amounted  to  a  breach  of  the  condition, 
and  no  point  of  law  was  raised : — the  Court,  repro- 
bating such  finding,  on  the  whole  of  the  facts,  the 
defects  in  the  accounts  not  being  shewn  to  be  dearly 
wilful,  declared  the  plaintiff  not  entitled  to  re- 
cover. Jepheon  v.  Howkine,  2  M.  &  O.  366 ;  2  So. 
(k.8.)  605. 

Where  a  cauae  in  which  an  issue  {inter  alia)  waa 
joined  on  a  plea  of  aet-ofl^  and  all  mattera  indifference 
were  referred,  and  the  arbitrator  directed  the  verdict 
to  be  entered  for  the  plaintiff  on  all  the  issues,  and 
aaaeaaed  the  damagea  generally,  and  ordered  the 
plaintiff*a  eoata  to  be  paid  on  or  before  a  oertain 
day,  being  Sunday,  and  before  the  time  expired 
for  moving  to  set  aaide  the  award : — Held,  that 
neither  objection  waa  a  sufficient  gpround  for  ini<* 
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J.  Rep.  (H.fl.)  Exch.  259;  9  ItL  &  W.  45;  1  DowL 
P.C.  (N.S.)  842. 

An  arbitrator  cannot,  without  leave  reserved  in 
the  snbmisuon,  state  a  caee  for  the  opinion  of  the 
Court;  but  where  by  the  terms  of  the  order  of  re« 
ference  he  is  empowered  to  state  any  point  for  the 
opinion  of  the  Court,  "  at  the  request  of  either 
party,"  it  is  not  a  sufficient  statement  of  objection 
to  the  award,  that  he  has  not  raised  such  points  as 
he  was  requested  by  the  parties  to  raise,  but  it 
should  be  distinctly  specified  what  such  points  were. 
Bradbee  v.  the  Maafor,  S^e.  ^  London,  a$  Oooemon 
of  Ckrigf*  Hotpital,  1 1  Law  J.  Rep.  (n.s.)  C.P.  209 ; 
6  Sc.  (n.s.)  79;  2  Dowl.  P.C.  (ha)  164. 

Where  an  action  against  a  defendant  for  continu- 
ing certain  walls  and  rooms  wrongftiUy  erected 
upon  the  plaintiff's  premises  was  referred  to  an 
arbitrator  by  a  Judge's  order,  which  empowered 
him  to  direct  the  entry  of  a  wr^Uet  for  eiUier  party, 
and  to  determine  what  hi  Mhould  think  fit  to  ho  done 
by  either  party: — Held,  first,  that  the  arbitrator 
had  no  power  under  this  order  of  reference  to  direct 
the  judgment  to  be  arrested ;  secondly,  that  the 
arbitrator  was  net  bound  to  state  what  the  right  was 
which  the  action  was  brought  to  try ;  thirdly,  dit^ 
tentiente  Parke,  B.,  that  the  arbitrator  was  not  bound, 
under  this  order  of  reference,  to  order  tomething  to 
be  done.  Jngus  v.  Retfordj  12  Law  J.  Rep.  (n.s.) 
Exch.  180;  11  M.  &  W.69;  2  Dowl.  P.C.  (v.8.) 
735. 

Trespass  quare  chxtuum  fregiU  Pleas,  first,  not 
guilty ;  secondly,  that  there  was  a  public  highway 
running  by  and  lying  close  to  and  adjoining  the 
isctw  in  quo,  and  that  the  same  having  been  obstruct- 
ed by  the  plaintifi^,  the  defendant  was  compelled  lo 
commit  the  trespass  complained  of,  in  order  to  pass. 
The  plaintiff  traversed  the  fact  that  there  was  a 
highway  in  the  terms  set  forth  in  the  plea : — Held, 
that  an  arbitrator,  to  whom  the  cause  was  referred, 
with  the  powers  of  amendment  possessed  by  a 
Judge  at  Nisi  Prius,  was  justified  in  directing  the 
record  to  be  amended  by  inserting  the  words  "  run- 
ning through,'*  for  the  words  ''running  by  and 
lying  close  to  and  adjoining,"  in  the  plea  and  repli- 
cation, under  stat  8  &  4  Will.  4.  c.  42.  a.  28. 

A  verdict  for  50/.  damages  having  been  taken  at 
X^isi  Prius,  subject  to  the  reference,  the  arbitrator 
certified  that  a  verdict  ought  to  be  entered  for  the 
plaintiff  on  the  first,  and  for  the  defendant  on  the 
second  issue.  Semhio — that  it  was  unnecessary  for 
him  lo  give  any  furdier  directions  aa  to  vacating 
the  verdict  for  these  damages.  Nalder  v.  Batte,  13 
Law  J.  Rep.  (n.s.)  aB.  10 ;  1  Dowl.  &  L.  P.C.  700. 

[And  see  Award,  Setting  aside.] 

(b)  JuHidieiion  qf  Court  over. 

Where  on  execution  of  a  writ  of  inquiry  the 
parties  agree  to  refer  the  case  to  the  Master  under 
a  Judge's  order,  acting  aa  an  arbitrator  and  not  aa 
the  officer  of  the  court,  the  Court  will  not  interfere 
with  his  decision.    Fisher  v.  Fffne,  1  M.  &  G.  265, 

(c)  Coite  rf  Rrference  and  Feet, 

An  arbitrator  may  maintain  assumpsit  for  the 
costs  of  a  reference,  uere  being  an  express  promise 
to  pay  averred  in  the  declaration^  And, '4n  consi- 
deration that  the  said  plaintifls,  at  the  request  of 
the  said  defendants,  would  take  upon  themselvet 


the  burthen  of  the  said  reforenoe  :'* — Held,  a  aofil- 
cient  statement  of  a  consideration  for  snch  n  promise. 

An  award  directing  that  the  costs  of  the  reference 
shall  be  paid  "immediately  after  the  execution  of 
the  said  award:" — Held,  on  demurrer  to  a  declaration 
in  assumpsit,  on  a  promise  to  pay  snch  costs  as  the 
plaintiffs  should  award,  to  mean  "  witknn  a  reason- 
able time." 

Held,  also,  that  an  action  for  these  costs  might 
be  brought  without  a  demand  being  made. 

The  declaration  stated  that,  bv  an  order  of  reference^ 
matters  in  dispute  were  referrea  to  A  and  B,  and  such 
third  persons  as  they  might  appoint;  that  A  and  B 
nominated  C  to  be  the  third  arbitrator;  that  the 
defendants  afterwards,  in  consideration  that  tiie 
plaintiff.  A,  B  and  C,  would  take  upon  themselves 
the  burthen  of  the  said  reference,  promised  the 
plaintiff  to  pay  them  the  costs  of  the  reference  and 
award ;  and  that  the  plalntiflb  made  their  eward, 
ordering,  &c : — Held,  that  the  joint  aetion  was 
maintainable.  Hoggin*  v.  Oordon,  11  Law  J.  Rep. 
(N.s.)  aB.  286 ;  3  aB.  466;  2  O.  &  D.  666, 

The  Court  reftised  a  rule,  ordering  the  arbitrators 
and  attorney  preparing  an  award,  to  reftind  the  excess 
of  fees  allowed  them  on  taxation  of  theeoeta.  Doetoti 
V.  Qingell,  8  Sc.  (m.s.)  179. 

(C)  Umpibe. 

[As  to  the  examination  of  witnesses  by,  see 
AwABD,  Setting  aside.  And  as  to  enlarging  time» 
see  Award,  Enlarging  the  Time  for  making.] 

(D)  WlTHEtSEB. 

A  witness  attending  before  an  arbitrator,  appointed 
by  a  submission,  containing  a  clause  that  it  may  be 
made  a  rule  of  court,  is  privileged  from  arrest 
imder  8  &  4  Will  4.  o.  42.  s.  89.  Wohb  v.  IMsr, 
18  Law  J.  Rep.  (n.s.)  aB.  24;  1  Dowl.  &  L.  P.C. 
676. 

A  clause  in  a  partnership  deed,  authorizing  a 
reference  in  case  of  disputes  between  the  partners!, 
and  die  making  the  "  award'*  of  the  arbitrator,  in* 
stead  of  the  "  submission,"  a  rule  of  court,  if  it 
does  not  appear  that  **  awud"  was  used  in  place  of 
"submission,"  is  not  within  the  meaning  of  the  8 
&  9  Will  8.  c.  15.  s.  1 ;  and,  therefore,  a  Judge  has 
no  power  to  order  witnesses  to  attend  an  arbitrator 
acting  in  such  a  matter.  In  re  IVooderqft,  9  Dowl. 
P.C.  588. 

(E)  Award. 

(a)  WUftin  what  Time  to  be  made. 

By  a  deed  of  submission  certain  matters  in  differ- 
ence  were  referred  to  the  award  of  arbitrators,  and 
the  parties  thereby  covenanted  to  perform  their 
award  of  and  concerning  the  premises,  or  anything 
in  anywise  relating  thereto,  and  also  of  and  eon- 
eeming  all  actions,  &c,  sums  of  money,  demands, 
&C.  at  any  time  theretcrfore  had,  commenced,  sued, 
prosecuted,  or  depending  between  the  parties,  so  as 
the  award  was  made  in  writing,  under  the  hands  o£ 
the  arbitrators  making  the  same ;  but  no  time  widiin 
which  the  award  was  to  be  made  was  Kmited  by  the 
deed.  By  a  memorandum,  not  under  seal,  indon«d 
on  the  deed  after  its  execution,  and  signed  by  the 
arbitrators,  but  not  by  the  parties,  the  arbitrators 
agreed  that  the  award  should  be  delivered  on  or 
before  the  3rd  of  November: — Held,  that  the  arbi« 
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tntan  emild  BoCy  in  tbe  abtenoe  vi  any  power  to 
that  efibct  in  the  deed,  limit  the  time  for  making 
their  awmid,  ao  aa  to  render  an  award  made  after  the 
Srd  of  Novemher  invalid.  In  r§  Morphgtt^  14  Law 
J.  RefK  (ha)  a.B.  259;  2  Dowl.  &  L.  P.C.  967. 

Where  by  an  agreement  of  reference  to  arbitratora 
with  power  to  appoint  an  umpire,  itwaa  coyenanted 
that  the  umpire  ahonld  make  hia  award  two  calendar 
■Niitha  rfUr  hia  appointment ;  and  he  waa  appointed 
OD  the  ^th  of  June,  and  afterwards  the  time  for 
making  his  award  waa  enlarged  by  consent  for 
tfaiee  uMHiths  further :— Held,  that  the  29th  of 
June  waa  to  bo  excluded  from  the  calculation  of 
tiaae,  and  therefinre  that  the  award,  being  made  on 
the  29th  of  Norember,  waa  nuide  in  due  time.  In 
f  Highmmt  9  DowL  P.C.  203. 

(()  Enlarging  the  Time  for  making. 

Where  by  agreement  of  reference,  a  cause  and  all 
BMtters  in  dispute  were  referred  to  two  arbitrators, 
pnmded  they  made  their  award  on  a  certain  day; 
and  power  was  given  them  to  enlarge  the  time  for 
Banking  their  award ;  and  in  case  of  their  non-agree- 
UMnt,  they  were  to  choose  an  umpire,  who  should 
have  power  to  make  the  award  "  at  the  time  and 
in  manner  aforesaid," — Held,  that  these  words  gave 
the  umpire  power  to  enlaige  the  time  by  his  single 
authority,  in  the  aame  manner  aa  the  arbitratora 
■ught  have  done.  /•  re  Hnieembe,  10  Law  J.  Rep. 
(]i.a.)  aB.  128. 

Where  an  arbitrator  enlarges  the  time  for  making 
hia  award  **  until"  a  particular  day,  the  time  is  to  be 
coostrued  as  indusiTe  of  that  day.  Kerr  t.  JeetoOf 
1  DowL  P.C.  <H.a.)  538. 

The  power  to  enlarge  the  time  under  3  &  4  Will.  ^ 
e.42.  S.39,  appliea  to  arbitrators 'generally,  and  not 
merely  to  afbitratora  under  the  circumstancea  there 
mentioned.  In  re  Salkeld,  10  Law  J.  Rep.  (H.8.) 
as.  22;  12  Ad.&£.  767. 

The  power  of  the  Court  or  a  Judge,  under  3  &  4 
Will  4.  c.  42.  a.  39,  to  enlarge  the  tune  of  making 
aa  award,  is  not  conftned  to  the  case  where  a  party 
to  the  reference  haa  revoked  his  submission.  And 
where  two  causes  were  referred  to  an  arbitrator,  who 
waa  to  make  his  award  on  a  certain  day,  or  on  such 
farther  day  aa  he  should  appoint ;  and  the  arbitrator 
had  allowed  the  time  to  expire  without  making  any 
award : — Held,  that  the  Court  had  power  under  the 
act  to  enlarge  the  time  for  making  the  award.  Par* 
ftery  v.  Neumkam  and  Newnbam  v.  Parhery^  10  Law  J. 
Rea  (M.a.)  Exch.  169 ;  7  M.  &  W.  378 ;  9  Dowl. 
P.C.  288. 

Where  the  time  for  making  an  award  had,  through 
the  neglect  or  inadvertence  of  the  arbitrator,  been 
allowed  to  expire  In  April  1839,  and  no  subsequent 
step  waa  taken  by  either  party  in  the  reference  until 
January  1841, — the  Court  refnaed  an  applieation, 
made  by  the  defendant  in  the  cause  referred,  and 
emMsed  by  the  plaintiff,  to  enlarge  the  time  for  the 
arbitrator  to  make  his  awnrd. 

Stmbkf  per  Tindalt  CJ,^  the  Court  doea  not  pot- 
aeaa  the  power,  ttnder3  &  4Will.4.  o.  42.  s.  39,  to 
eempel  parties  to  proceed  with  a  reference,  where  the 
time  Ibr  making  the  award  haa  expired,  and  where  the 
arbitrator  haa  had  the  power  to  enlarge  the  time, 
and  haa  not  exerdaed  it  Lamkeri  v.  HuickUteem^ 
10  Law  J.  Repi  (kjb.)  C.P.  213 ;  3  Sc.  (n.8.)  221. 

Where  an  order  of  refereneeauthoiixcd  thearbitra* 


tor  to  enlaige  the  time  to  the  2nd  of  November  1841, 
"  or  to  such  other  or  ulterior  day  as  the  said  arbi- 
trator shall  ultimately  appoint  and  signify  in  writing 
under  his  hand,  to  be  indorsed  on  the  said  order  of 
reference:" — Held,  that  the  enlargementa  subse* 
qnent  to  the  2nd  of  November  1841  only  need  be 
indorsed  on  the  order  of  reference.  Dameon  v. 
Gaantktt,  3  M.  3(  a.  660 ;  1  DowL  P.C.  (N.a.)  198. 

(c)  General  Form  and  Hequititet  rfi 

Qumre — ^Whether  it  is  competent  to  an  arbi- 
trator to  introduce  a  new  party  into  the  original 
action  referred  to  him,  and  whether  he  ought  not  to 
inaert  a  distinct  finding  in  the  award  as  to  the  mattera 
relating  to  such  party.  Uawkine  v.  Benton,  14  Law 
J.  Rep.  (H.a.)  Q.B.  177 ;  2  Dowl.  &  L.  P.C.  466. 

A  cause  and  all  matters  in  difference  were  referred 
to  three  arbitrators,  A  B,  C  D,  and  E  F,  (A  B  being 
a  barrister,  and  C  D  and  £  F  merchants  in  London,) 
or  any  two  of  them.  The  arbitrators,  after  several 
meetings,  held  one  which  waa  declared  to  be  final, 
and,  at  this  meeting,  C  D  was  in  favour  of  the  plain- 
tifi,  and  E  F  in  favour  of  the  defendant  They 
both  referred  to  A  B  a  question  of  law,  on  which  he 
gave  no  opinion  at  the  time,  but  promised  to  look 
mto  the  aoihorities,  and  give  his  judgment,  and, 
subject  to  his  opinion  on  the  point,  the  amount 
which  waa  due  to  the  plaintifis  waa  agreed  upon. 
A  B  afterwards  made  hia  award  generally,  in  favour 
of  the  plaintifib,  and  signed  it  at  Birmingham,  and 
forwarded  it  to  London,  giving  notice  to  C  D  and 
£  F  of  his  having  done  so,  and  desiring  them  to 
attend  at  his  chambers  to  execute  it  They  both 
attended  there  on  the  following  day,  when  C  D 
signed  the  award : — Held,  that  the  award  was  bad. 
lattU  V.  Newton,  10  Law  J.  Rep.  (ma)  C.P.  88 ;  2 
M.  &  G.  361 ;  9  DowL  P.C.  437. 

An  action  of  trespass  was  referred  by  order  of 
Nisi  Prius.  The  defendant  pleaded  first,  not  guilty, 
and  secondly,  a  justification.  The  arbitrator  awarded 
**  that  aa  the  defendant  has  not  proved  his  plea,  the 
verdict  for  the  plaintiff  ought  to  stand,"  and  thea 
stated  a  number  of  reasons  for  his  opinion,  which 
could  not  be  considered  as  satiafacUny :— the  Court 
held  the  justification  sufficient,  and  declined  to 
consider  the  sufficiency  of  the  reason  assigned  by 
the  arbitrator.    Archer  v.  Owen,  9  Dowl.  P.C.  341. 

Where  in  debt  on  bond,  conditioned  for  the 
fiuthful  accounting  by  a  clerk  in  a  bank,  which  waa 
referred,  and  the  award  directed  a  verdict  for 
the  defendant,  but  added  a  long  statement  of  facts, 
leaving  the  inference  to  be  drawn  bv  the  Court, 
whether  they  amounted  to  a  breach  of  me  condition, 
and  no  point  of  law  was  raised : — ^the  Court,  repro- 
bating such  finding,  on  the  whole  of  the  facts,  the 
defects  in  the  accounts  not  being  shewn  to  be  clearly 
wilftil,  declared  the  plaintiff  not  entitled  to  re- 
cover. Jephion  V.  Howkine,  2  M.  &  O.  366;  2  So. 
(N.a.)  606. 

Where  a  cauae  in  which  an  issue  {inter  alia)  waa 
joined  on  a  plea  of  set-off,  and  all  mattera  indifferenoe 
were  referred,  and  the  arbitrator  directed  the  verdict 
to  be  entered  for  the  plaintiff  on  all  the  issues,  and 
aaaeaacd  the  damages  generally,  and  ordered  the 
plaintiff*  a  coats  to  be  paid  on  or  before  a  certain 
day,  being  Sunday,  and  before  the  time  expired 
for  moving  to  set  aaide  the  award: — Held,  that 
neither  olijectaen  waa  a  sufficient  ground  for  itti^ 
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peaching  tbe  award.    Hokdea  y.  Miller,  2  Sc.  (H.8. ) 
165. 

Where,  in  caae  of  arhitrators  disagreeing,  they 
were  to  name  a  third,  and  the  award  to  be  made  by 
the  majority, — Held  that  the  award  made  by  such 
umpire  with  one,  without  any  farther  meeting  for 
discussion,  was  bad,  and  the  award  was  set  aside.  In 
re  Salkeld,  10  Law  J.  Rep.  (w.s.)  Q.B.  22 ;  12  Ad. 
&  E.  767. 

An  award  made  upon  a  submission  of  all  matters 
in  difference,  by  executors,  respecting  the  estate  of 
the  deceased,  and  the  principal  legatees,  taking  an 
account  of  the  estate,  generally  directing  its  admi- 
nistration, and  awarding  that  one  of  the  parties 
shall  pay  the  legacy  duty,  is  not  Toid.  In  re  War- 
ner, IS  Law  J.  Rep.  (n.s.)  Q.D.  370 ;  2  DowL  &  L. 
P.O.  148. 

Where  one  of  tbe  parties  to  a  reference  objected 
to  an  award,  on  the  ground  that  he  had  not  had 
notice  of  two  meetings,  at  the  first  of  which  no 
evidence  was  received,  but  the  arbitrators  merely 
adjourned ;  and  at  the  second  of  which  he  attended, 
and  handed  in  a  formal  protest  against  the  proceed- 
ings, upou  a  ground  totally  different  from  that  of 
want  of  notice : — Held,  that  he  was  not  entitled  to 
notice  of  the  first  meeting,  and  that  he  had  by  his 
protest  waiyed  the  want  of  notice  of  the  second. 

By  their  award  the  arbitrators  found  that  certain 
sums  were  due  for  principal  and  interest  at  the 
time  of  the  reference,  in  respect  of  two  different 
funds,  and  awarded  that  a  gross  sum  should  be* 
paid,  without  apportioning  it  between  the  two  funds 
to  which  it  belonged.  They  also  awarded  interest 
to  be  paid  in  respect  of  those  sums,  and  went  on  to 
direct  that  certain  paymepts  of  interest  should  be 
made  in  future  i — Held,  that  the  award  was  bad,  for 
not  distinguishing  between  the  two  funds  in  regpect 
of  which  the  parties  were  entitled  to  the  money 
found  to  be  due ;  and  also  that  they  had  gone  be- 
yond the  powers  of  the  submission  in  awarding 
mterest  subsequent  to  the  reference,  fn  re  Morphett, 
13  Law  J.  Rep.(N.8.)  aB.209;  2  Dowl.  &  L.P.C.  967. 

By  order  of  Nisi  Prius,  at  the  trial  of  an  action 
against  the  defendant  for  breach  of  an  agreement 
between  himself  and  the  plaintiff,  a  verdict  was 
entered  for  the  plaintiff  for  10,000i.,  and  it  was 
referred  to  an  arbitrator  to  settle  the  cause,  and  all 
matters  in  difference  between  the  parties.  By  the 
same  order  of  reference,  the  defendant  was  required 
to  pay  to  the  arbitrator  by  the  1 0th  of  October  fol- 
lowing, the  sum  of  3,5002.,  to  be  paid  out  by  the 
aaid  arbitrator  to  such  of  the  parties  as  he  should 
think  fit  If  the  money  were  not  so  paid  by  the 
defendant,  judgment  was  to  be  signed  against  him 
for  10,000/.,  and  execution  was  to  issue  against 
bim  for  2,657^  The  costs  of  the  cause  were  to 
abide  the  event  of  the  award.  The  defendant  paid 
to  the  arbitrator  the  3,500^,  on  the  10th  of  October. 
On  the  14th  of  December  following,  defendant 
committed  an  act  of  bankruptcy,  and  a  docket  was 
■truck  against  him,  of  which  the  arbitrator  had 
notice  on  the  same  day.  On  the  16th  of  December, 
the  arbitrator  made  his  award.  It  awarded,  hUer 
alia,  that  the  plaintiff  was  entitled  to  have  a  verdict 
entered  for  him  on  the  several  issues  in  the  cause; 
that  the  plaintiff  had  susuined  damage  to  the 
amount  of  6,067/.|  and  he  directed  that  the  said 
3,500/.  should  be  paid  to  the  plaintiff  on  account  of 


the  said  damage,  and  th6  baUnoe  on  «  certain  dsy  ; 
he  awarded  that  the  defendant  should  pay  all  oosta 
of  the  reference  and  award ;  and  that  upon  payment 
by  defendant  of  all  damages  and  costs,  the  plaintiff 
should  execute  a  certain  assignment  and  release  to 
the  defendant.  On  the  19th  of  December,  the  fiat  in 
bankruptcy  issued  against  the  defendant,  and  assig- 
nees were  appointed.  Upon  an  issue  directed  under 
the  Interpleader  Act,  between  the  plaintiff  and  tbe 
defendant's  assignees: — Held,  that  the  plaintiff  was 
entitled  to  the  said  sum  of  3,5001 

Also,  that  the  arbitrator  being  also  a  stakeholder 
between  the  parties  to  the  original  action,  hia  autho- 
rity to  make  his  award  was  not  revoked  by  tbe 
bankmptey  of  the  defendant. 

Also,  that  it  was  too  late  now  to  object  that  a 
portion  of  the  consideration  for  the  original  agrefr- 
ment,  for  the  breach  of  which  the  action  was 
broaght,  was  illegal. 

Ako,  that  there  was  nothing  in  the  order  of  rdie^ 
ence,  or  in  the  award,  to  prevent  the  costs  due  from 
defendant  from  being  taxed,  and  the  assignment  by 
plaintiff  thereon  executed,  as  directed  by  the  award. 
Taller  v.  Marling,  10  Law  J.  Rep.  (n.s.)  C.P.  26; 
S.C.  Tayler  v.  Shuttlewarth,  6  Bing.  N.C.  277;  8 
Dowl.  P.C.  281. 

An  act  for  dividing  and  allotting  lands  inapaiiah 
in  Oxfordshire,  and  creating  a  rent-charge  upon 
certain  lands  in  lieu  of  tithes,  enacted,  &at  the 
rent-charge  should  be  charged  on  the  lands  and 
grounds  of  Sir  H.  W,  in  exoneration  of  the  lands 
and  grounds  of  all  other  proprietors  of  lands  and 
heredilamenta  in  tbe  said  parish;  and  further,  thai 
it  should  be  lawful  for  a  barrister  or  commisaioiier^ 
by  his  award,  to  divide  and  apportion  the  rent- 
charge  into  so  many  parts  or  portions  as  he  should 
think  fit,  and  to  charge  each  such  part  or  portion 
on  a  separate  and  distinct  part  of  the  lands  and 
grounds  of  Sir  H.  W,  in  order  that  each  separate 
and  distinct  part  might  be  subject  only  to  that 
part  of  the  rent-charge  which  was  charged  tbexeon. 
The  commissioner  awarded  that  the  yearly  rent* 
charge  of  2362.  Os.  9d.  should  be  charged  in  one 
entire  sum  on  all  the  lands  and  grounds  of  Sir  H.  W. 
situate  in  the  said  parish: — Held,  suffldent;  an 
idthough  the  commissioner  had  the  power  to  specify 
particular  lands,  and  the  amount  of  charge  upon 
them,  it  was  not  compulsory  upon  him  to  do  bol 
WiUoughhff  V.  WilUmgkby,  12  Law  J.  Rep.  (v.a.) 
aB.281;  4Q.B.687. 

[And  see  ante.  Arbitrator,  Power  and  Duty  of— 
Cockbum  V.  Newton  and  ^Uen  v.  Lowe,  post,  (J).] 

{d)  Certainty  and  Concbuieenese, 

Where  arbitrators,  with  power  to  raise  queatioiia 
of  law,  awarded  a  certain  sum,  and  proceeded  to 
stete  the  principle  on  which  they  so  awurded,  and 
that  if  the  Court  should  be  of  opinion  that  they 
ought  to  have  acted  on  another  principle,  then  a 
difierentsum: — Held,thatsuch  hypothetical  acyndi- 
oation  might  be  rejected  as  surplusage ;  and  the 
award  being  positive  in  the  first  instance,  waa 
sufficiently  final ;  and,  quaere,  if  it  had  been  emn 
neous,  if  the  Court  could  haye  sustained  the  hypo- 
thetical abjudication,  or  must  have  set  aside  dio 
award.    In  re  Wright,  1  Q.B.  98. 

Where  the  arbitrator,  in  an  action  of  replevin 
against  husband  and  wifr,  for  goods  distraiiied  ftir 
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affreftft  of  an  •nAoity  payable  to  the  wife,  was,  by 
ibe  order  of  tefeienoe,  to  decide  "  the  wbole  of  the 
■aid  oause,  and  all  matten  relatiog  to  the  annuity 
in  the  aaid  eause  in  question ;"  w£d.  by  his  award, 
he  directed  a  verdict  for  the  avowants,  end  that  the 
plaintiff  ebould  pay  to  the  wife  the  aire  are  distrained 
for,  and  the  subsequent  arrears  up  to  the  time  of  tlie 
nference:^ — ^Hdd,  that  he  had  not  exceeded  his 
aofhority,  and  that  the  award  was  sufficiently  finaL 
Wymm  ▼.  fFyrnne,  10  Law  J.  Bep.  (ii.s.)  C.P.  301 ; 
9  DowL  P.O.  901. 

All  matters  in  difierence  in  the  cause  were  re- 
ferred to  an  arbitrator,  who  found,  by  his  award, 
that  at  the  date  of  the  order  of  reference  there  was 
a  balance  due  from  the  defendant  to  the  plaintifis 
of  166L  12s.  ItLfin  respect  of  the  sums  claimed  iu 
the  partienlars  of  demand  and  set-off,  except  and 
exohiding  from  anch  account  a  claim  made  by  the 
plaintiflb  for  a  loss  alleged  to  have  been  sustained 
in  respect  of  certain  hatab  He  then  awarded  that 
the  plaintiffii  were  entitled  to  recover,  for  the  said 
balanoe  and  intereat  thereon,  the  sum  of  184^*2f.  Id.; 
and,  after  etafcmg  that  no  sufficient  evidence  had 
been  laid  before  him  of  any  loss  sustained  by  the 
^aintifb  on  the  sidd  hats,  awarded,  that  for  want 
of  sufficient  evidence  of  such  loss,  the  plaintifis 
were  not  entitled  to  recover  anything  in  reepect 
lihercof :— ^Keld,  anffioieotly  certain. 

Whete  \yy  tike  terma  of  the  ovder  of  reference,  the 
eoate  of  the  oauae  were  to  abide  the  event  of  the 
•ward ;  and  the  arbitrator  directed  that  those  costs 
should  be  paid  at  a  particular  time  and  place : — 
Held,  that  this  direction,  though  inoperatiTe,  did 
not  invaHdnte  the  award.  Coekbnrm  v.  ^etci^on,  10 
Law  J.  Reji.  (ii.a.)  C.P.  207 ;  2  M.  &  G.  899 ;  9 
Sc  (H.a.)  264 ;  9  DowL  P.O.  676. 
'  A  eanee  and  all  matters  iu  dUference  between 
the  patties  were  referred  by  order  of  Nisi  Prius  to 
the  award,  arbitrament,  final  end,  and  determination 
of  A  B;  and  the  order  provided  that  the  verdict 
ahottld  be  entered  for  the  plaintiff  for  the  damages 
in  dw  declaration,  subject  to  be  reduced  or  vacated, 
or,  instead  thereof  a  verdict  foe  the  defendant  or 
a  wommU  entered  according  to  his  award.  There 
wen  no  matters  in  difierence,  except  in  the  cause. 
The  arbitrator  awarded  that  the  verdict  should  be 
vacated  and  a  nonsuit  entered  :*-Held,  bad,  as  not 
inally  detemiining  the  matters  in  diffinrenoe  in  the 
eaoae— Pfl-fa,  B.  MumtimtB.  WiU  v.  OoU,  1 1  Law 
J.  Rep.  (n.a.)  £xch.  268;  9  M.  &  W.  161. 

Where  to  a  declaration  in  aasumpsit,  laying  the  da- 
mages at  700i.»aeveral  pleaa  were  pleaded,  but  before 
issue  waa  joined  the  cause  and  all  matters  in  difier- 
ence were  referred  to  an  arbitrator,  who  awarded 
that  jodgment  should  be  entered  up  for  the  plain- 
tiff on  the  whole  deelaiation,  and  that  the  defendant 
should  pay  to  the  plaintiff  5L  :'-«Held,  that  the 
award  waa  void  for  not  shewing  for  what  sum  judg- 
raoit  should  be  entered  up.  Lcmd  v.  ZlvdieM,  12 
Law  J.  Rep.  (H.a.)  Q.B.  866 ;  s.a  Lmd  ▼.  jETadion, 
1  Dowl.  &  L.  PjC«  (m.8.)286. 

An  action  of  trespass  to  housea  and  lands  waa 
leforred  to  an  arbitrator,  who  was  to  aettle  at  what 
price  and  on  what  terms  the  defendant  should  pur- 
cfaaae  the  plaintiff's  <*  property."  The  order  of 
reference  gave  the  arbitrator  no  power  to  determine 
what  the  pn^rty  in  question  waa,  nor  was  there 
soy  dispute  on  the  subject    The  arbitrator  fixed  a 


certain  sum,  as  the  price  at  whiich  the  defendant 
should  ''purchsse  the  plsintifi^s  said  property," 
and  awarded  that  the  defendant  might  use  the 
plaintiff's  name,  to  enforce  certain  rights  and  re- 
medies : — Held,  that  the  award  was  not  bad,  on  the 
ground  of  its  not  specifying  whst  the  *'  property" 
was,  nor  on  the  ground  of  sn  excess  of  authority  in 
respect  to  the  use  of  the  plaintifis  s  name.  Rtmnd  v. 
Hatton,  12  Law  J.  Rep.  (vs.)  Exch.  7 ;  10  M.  &  W. 
660 ;  2  Dowl.  P.C.  (k.8.)  446. 

By  a  submission  to  arbitration  between  A  and  B, 
it  was  recited,  that  all  matters  in  difference  between 
the  parties  had  been  amicably  adjusted,  except  one 
relating  to  a  certain  transaction  for  a  large  quantity 
of  yam,  "  for  which  five  bills  of  exchange  for  1,000A 
each  were  drawn,"  &c.,  and  as  to  the  nature  and 
circumstances  of  and  attending  such  transactions 
and  bills ;  and  it  was  agreed,  that  the  same,  and  all 
matters  in  question  relating  thereto,  should  be 
referred  to  an  arbitrator.  The  arbitrator  awarded, 
that  the  bills  snd  monies  thereby  secured  were  the 
property  of  A,  and  that  the  said  bills  and  monies 
should  be  forthwith  delivered  and  paid  to  A ;  and 
that  in  caae  B  should  have  received  the  whole  or 
any  part  of  the  money  secured  on  the  bills,  B 
should  pay  such  money  to  A  with  interest : — Held, 
that  the  award  waa  not  final,  and  inconclusive ;  the 
latter  part  not  being  immaterial,  but  within  the 
authontj  given  by  the  submission.  In  re  Mar-' 
shall,  12  Law  J.  Rep.  (n.b.>  aB.  104;  8  aB. 
878. 

An  arbitrator,  to  whom,  amongst  other  matters, 
a  cause  was  referred,  of  which  the  costs  were  to 
abide  the  event  or  determination  of  the  award,  and 
the  costs  of  the  reference  and  award  to  be  in  the 
discretion  of  the  arbitrator,  awarded  as  to  the  cause 
in  the  terms  of  the  issues,  but  did  not  otherwise 
determine  the  cause,  by  finding  that  the  plsintiff 
had  no  cause  of  action,  or  that  the  finding  upon 
those  issues  determined  the  suit.  He  also  disposed 
of  the  costs  of  the  reference  and  award: — Held, 
that  the  award  sufficiently  determined  the  cause. 

The  Ccrart,  in  considering  the  sufficiency  of  sn 
award,  will  look  at  the  pleadings  in  the  cause 
referred. 

SembU — That  they  ought  to  be  brou^t  before 
the  Court  by  the  party  moving  to  set  aside  the 
award.  AUin  v.  Lowe  and  Lowe  v.  AUen^  12  Law  J. 
Rep.  (m.8.)  aB.  1 15 ;  4  Q-B.  68 ;  3  O.  & D.  895. 

A  reference  to  arbitration  between  the  executors 
and  A,  the  partner  of  a  deceased  person,  recited 
that  A  asserted  that  partnership  dealings  had  sub- 
sisted between  the  deceased  and  himself,  previously 
to  1887<  that  an  agreement  of  partnership,  to  com- 
mence from  January  1887t  was  entered  into,  and 
that  differences  had  arisen  respecting  the  accounts. 
All  matters  and  accounts  were  then  referred ;  and 
the  arbitrator  found  that  a  psrtnership  had  subsisted 
from  December  1885,  till  the  death  of  the  testatrix, 
and  that  a  balanoe  waa  due  to  the  estate : — Held, 
that  the  award  was  not  uncertain  or  defective,  in 
omitting  to  award  specifically  on  the  partnership 
under  the  agreement.  In  re  Warner,  18  Law  J.  Rep. 
(N.s.)  aB.870;  2  Dowl.&L.  P.C.  148. 

An  action  of  trespass,  in  which  a  declaration  was 
delivered,  and  an  action  on  promises,  in  which  a 
writ  of  summons  had  issued,  were  referred  to  arbi- 
tration ;   the  costs  of  the  causes,  reference,  and 
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awazd  to  abide  the  event  of  the  award.  The  arbU 
trator  stated  that  he  made  hie  awaxd  ooncendiig 
the  premises,  and  adjudged  and  detennined  that 
all  nirther  proceedings  should  cease,  and  that  the 
defendant  should  pay  to  the  plaintiff  4R  l7«.9dL  in 
lull  of  all  demands  in  the  said  causes: — Held,  a 
Bufficient  determination  of  both  causes  in  faTour  of 
the  plaintiff  Wynne  t.  EdmtBrdB^  18  Law  J.  Rep. 
(ir.8.)  Ezdh.  222;  12  M.  &  W.  708 ;  1  Dowl.  &  L. 
P.C.  976. 

By  submission,  between  the  plaintiff  and  other 
persons  (who  were  next-of-kin,  and  entitled  to 
distributiTe  shares  of  an  intestate^  estate)  and  the 
defendant,  the  administrator  and  also  one  of  the 
next-of-kin,  reciting  {wtw  aUa)  that  the  estate  of 
the  deceased  consisted  of  debts  due  to  him  at  hia 
death,  farm-stock,  cattle^  com,  com  in  the  ground, 
implements  of  husbandry,  household  goods,  and 
fnnutnre,  ond  other  effeettf  and  that  differences  had 
arisen  as  to  thdr  Tslue,  which  the  parties  had 
agreed  to  refer  to  arbitration  i  the  same  parties 
agreed  that  all  and  every  claim,  demand,  contro* 
renjf  diflerenoe,  and  dispute  between  the  several 
parties  thereto,  concerning  the  matters  and  things 
before  mentioned,  or  in  relation  thereto,  should  be 
paid,  settled,  and  adjusted  according  to  the  arbitra* 
ment  of  two  persona  named.  B^  ue  award,  after 
reciting  the  submission,  the  arbitrators  found  and 
awarded  that  the  defendant,  as  administrator,  at  the 
date  of  the  submission,  had  monies,  fiurm-8tock» 
cattle,  com,  com  in  the  ground,  implements  of 
husbandrjr,  household  goods,  and  furmture  of  the 
intestate  m  his  hands  to  be  administered,  to  the 
value  of  9292.,  independently  of  any  debts  owing  to 
the  intestate;  that  the  ddfendant  should  retain 
140^,  found  to  be  owing  to  him  from  some  of  the 
parties,  and  65L  to  pay  the  rent  and  taxea  of  cer- 
tain tenements  which  were  in  the  intestate's  occu- 
pation at  his  death ;  that  he  should  be  entitled  to 
set  off  15^,  due  to  him  from  the  plainti£(  against 
his  distributive  share;  and  that  he  should,  at  a 
certain  time  and  place,  pay  the  plaintiff  and  the 
other  parties  their  several  distributive  shares  of  the 
intestate's  estate,  first  retaining  his  own  share  and 
the  above-mentioned  sums  of  money ;  and  that 
they  should,  if  required,  execute  releases  to  the  de- 
fendant : — Held,  m  an  action  on  the  award,  that  it 
was  BufiEiciently  final,  although  it  did  not  expressly 
award  as  to  any  *'  other  efiects"  than  those  specifi- 
cally mentioned  in  it,  nor  as  to  the  amount  of  the 
debts  due  to  the  estate,  nor  as  to  the  amount  of  the 
distributive  shares  payable  to  the  plaintiff  and  the 
other  parties  to  the  submission ; — ^it  not  being  shewn 
by  pl^  that  there  were  other  effects,  and  that  the 
ameunts  of  the  debts  or  distributive  shares  were 
matters  in  difierenoe.  Perry  v.  Mitchell  14  Law  J. 
Rep.  (N.S.)  Exch.  88 ;  12  M.&  W.  792;  2  DowL  &  L. 
P.C.  452. 

Where  a  cause  and  all  matters  in  dispute  are  refer> 
red  to  an  arbitrator,  it  is  sufficient  for  him,  in  his 
award,  to  state  that  he  finds  the  plaintiff  **  has  no 
cause  of  action,"  without  making  any  reference  to 
matters  in  dispute,  independent  of  the  action,  it  not 
being  shewn  that  any  matters  in  dispute,  beyond 
the  action,  were  brought  before  him.  Wyatt  v. 
CumelU  1  Dowl.  P.C.  (w.s.)  327. 

Where,  by  an  order  of  Nisi  Prius,  a  cause  was 
referred,  the  costs  of  the  cause  to  abide  the  event. 


and  the  ooets  of  the  veference  and  sward  to  be  io. 
the  discretion  of  the  arbitrator,  **  who  ahall  aaoertalB 
the  aame:" — Held,  that  the  azbitntor  waa  bound 
to  oMfrtem  and  determine  the  amount  of  the  oosts 
of  the  reference  and  award.  Mergtm  v.  Ansift,  1 1 
Law  J.  Rep.  (xta)  Exch.  479 ;  9  M.  &  W.  427 ; 
1  DowL  P.O.  (N.8.)  617. 

Where  an  arbitrator  awards  damages  fat  an 
injury  caused  by  the  defendant  to  tM  plaintUTa 
property  by  aots  done  in  the  a^jaoent  property  of 
the  former,  and  then  having  power  to  direct  the 
mode  of  e^joving  the  property  for  the  futare,  he 
awards  that  the  parties  ahall  respeetivdy  eiyoy  it 
aa  heretofbie,  the  award  ia  not  final,  and,  therefore, 
bad.    AoM  V.  G2i^h»N,  9  DowL  P.C.  866. 

In  covenant  for  non-performance  of  an  award« 
reciting  a  partnership  between  the  plaintiff  and  de- 
fendant, that  the  latter  had  deposited  aeeuritaea  with 
hankers  lor  such  sums  as  they  had  advanoedormiglkt 
advance  to  defendant,  aa  surety  for  the  plaintifl^  and 
that  advaneea  had  be«i  made  to  the  extent  of  4^000A; 
that  the  defendant  had  aatigned  certain  aecnritiea  for 
a  aum  not  exceeding  8,000JL,  and  that  the  partnerahip 
had  been  diaaolved  witheot  any  aettlement  of  the 
aeoounts;  diatby  the  anbmiaaioB  it  waa  provided,  tkat 
in  the  event  of  any  sum  being  awarded  ftom  the 
defendant  unto  the  plaintifl^  the  arbitrators  should 
authorise  the  payment  thereof  to  the  bankers,  in 
seduction  of  the  mertaage  debts,  and  the  plaintifl; 
within  a  atated  time,  u<mld  pav  in  snch  a  sun  aa 
ahonld  entitle  the  defendant  to  luwe  hia  deeda,  fte. 
restored  to  him:-^e  arbitrators  found  a  sum  dne 
to  the  plaintiff  and  the  mortgage  outetandiiy,  and 
directed  payment  to  be  made  on  certain  dajra  to  the 
bankers;  and  they  fiirther  awarded  the  plaintiff  to 
pav  in  "  auch  a  sum  as  should  be  sufficient  to  en« 
title"  the  defendant,  8rc.,  but  omitting  to  state  or 
find  what  tiiat  sum  would  be  t-^Held,  that  the  award 
not  being  final  in  that  respect,  was,  therefore,  bad« 
HemU  V.  HemiU,  1  aB.  110. 

A  finding  by  an  arbitrator,  leading  by  neoee* 
aary  inference  to  the  deciaion  of  the  iaaues  in  the 
eauae,  is  sufficient,  though  there  be  no  expreea 
direction  for  whidi  party  one  of  the  issues  ahall  be 
entered.  AveleH  v.  GeddtBrd,  11  Law  J.  Rep.  (k.8.) 
C.P.  128. 

To  a  declaration  on  the  case  for  polluting  the 
water  of  a  watercourse,  the  defendant  pleaded  not 
guilty,  and  a  plea  denying  the  plaintiff's  right 
to  the  water  as  claimed  in  the  declaration.  By 
order  of  Nisi  Prius  the  cause  and  all  mattera  in 
difference  were  referred  to  an  arbitrator,  who 
was  to  direct  how  the  water  should  be  enjoyed* 
The  arbitrator  awarded  that  the  plaintiff  had  a 
good  ground  of  action,  and  was  entitled  to  40L 
damages.  He  then  went  on  to  awaxd  that  the 
plaintiff  waa  entitled  to  the  benefit  of  the  water  of 
the  stream  or  watercourse  flowing  through  certain 
reservoirs,  without  its  being  polluted  by  the  defen- 
dant in  his  business  as  a  bleacher,  and  that  aa  re- 
garded the  defendants  businessaaadyer,  he  ahould 
at  all  times  take  all  reasonable  precautions  for  pre- 
venting the  water  being  by  auch  hia  busiuese  ren- 
dered leas  fit  for  the  use  of  the  plaintiff  in  her  trade 
and  business  of  a  bleacher  and  dyer,  and  in  par- 
ticular by  passing  the  water,  after  it  had  been  used 
by  the  defendant  in  his  dyeing  business,  through 
certain  filtering  lodges,  so  as  to  be  purified  by  the 
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^Tdinary  and  nott  appvoTed  proeess  of  filtering: — 
H«l^  ttiAfc  the  award  was  amDigoous  in  not  ttftting 
wbat  praeautioaa  were  to  be  ii#ed  by  the  defendant, 
and  ako  for  not  stating  the  nature  of  the  process  of 
filtering  to  be  need. 

Simhie — ^That  it  was  also  bad  for  not  finding  dis* 
tiactly  for  the  plaintiff  or  defendant  on  each  i«sa& 
Stonehewer  T.  Ferrer,  14  Law  J.  Rep.  (n.8.)  CI.B.  122. 

Where  a  declaration  contains  seyeral  counts,  and 
the  eanae  is  reforred  before  plea,  the  aibitrator  is 
not  bound  to  find  upon  each  connt.  Beanp  v.  Pso- 
t9ck^  14  Law  i.  Rep.  ( w.8. )  £xch.  232  ;  14  M.  &  W. 
149 ;  2  Dowl.  &  L.  P.C.  860. 

Where  a  declaration  in  ejectment  contained  de> 
mises  by  three  several  lessors,  and  a  Terdict  was 
taken  for  the  plaStttiff  generally  on  all  the  demises, 
aabject  to  the  award  of  an  arbitrator,  who  directed 
that  the  ffeneial  Teidict  shoold  stand : — Held,  that 
tha  award  was  bad,  as  the  arbitrator  onght  to  haye 
stated  on  which  of  the  demises  the  plaintiff  was  en- 
titled to  recover.  Doe  d.  Starlmg  v.  HtUer^  12  Law 
J.  Bcpi  (V.8.)  aB.  16« ;  2  BowL  P.C.  (n.s.)  694. 

A  dteclaration  on  an  agreement  to  snpply  timber 
and  slates  to  tlie  plaintiff  for  the  building  of  a  house, 
alleged  aa  a  breach  the  non-supply  of  timber  only. 
The  defendant  pleaded,  first,  non  assumpsit;  se- 
eoodly,  Uiat  he  supplied  timber ;  thirdlr,  part  pay- 
-ment.  The  cause  and  all  matters  in  difference  were 
referred,  and  the  arbitrator,  by  his  award,  after 
TCcitiiig  that  he  had  heard  the  eridenoe  produced, 
"  touchiag  the  matters  in  difference,^  stated  that  he 
had  naade  his  award  **  of  and  concerning  the  pre- 
mises^" and  then  proceeded  to  find  specially  on  each 
of  the  issues  in  ^e  action: — Held,  that  the  award 
was  snfiEieient,  although  it  appeared  that  there  was 
a  matter  in  difiereace  submitted  to  the  arbitrator  as 
to  the  supply  of  slatet.  Dunn  v.  IVorUert,  1 1  Law 
J.  Ren.  (ma)  £xch.  188 ;  9  M.  &  W.  298 ;  1  DowL 
P.C.  (ir.8.)  626. 

Where  a  cause  in  which  several  issues  are  raised 
on  the  pleadings  is  referred,  the  arbitrator  is  bound 
to  find  expressly  on  each,  although  he  is  not  re- 
quested to  do  so  by  the  parties.  Therefore,  where 
to  a  declaration  a  defendant  pleaded  several  pleas, 
and  the  arbitrator  was  not  requested  to  find  speci- 
fically on  each,  and  he  awarded  merely  that  the 
plamtiff  had  no  cause  of  action,  and  directed  a  ver- 
dict to  be  entered  for  the  defendant,  the  award  was 
Mdtobebad.  A«2afufv.Da«j«0ji,9Dow1.  P.C.  1052. 

Where,  in  an  cnder  of  reference,  the  costs  d  the 
emuM  are  to  abide  the  event  of  the  award,  the  arbi- 
trator ia  bound  to  find  specifically  upon  each  issuOi 
But  where  the  costs  of  the  reference  emd  moard  onlv 
are  to  abide  the  event,  he  is  not  bound  so  to  finc^ 
unless  required  by  the  terms  of  the  rule  of  refer- 
ence. Bemrke  v.  Llogd,  12  Law  J.  Rep.  (h.b.)  Exch. 
4 ;  10  M.  &  W.  550 ;  2  Dowl.  P.C.  (]i.8.)  452. 

The  defandant  having  pleaded  to  an  action  of 
aasampsit,  non  assumpsit,  payment,  and  set-off,  and 
issues  having  been  joined  thereon,  the  cause  and  all 
natters  in  diSerence  were  referred  to  arbitration  by 
a  Judge's  order,  which  directed  the  costs  of  the 
cause  to  abide  the  event,  and  the  costs  of  the  refer- 
ence and  award  to  be  in  the  discretion  of  the  arbi- 
trator. The  award  was,  that  the  plaintiff  should 
pav  to  the  defendant  *'  the  sum  of  16^  lOi.  td., 
bang  the  balance  which  1  find  to  be  due  firom  the 
said  plaintiff  to  the  said  defendant ;"  and  that  each 


party  should  pay  his  own  costs  of  the  reference^ 
and  a  moiety  of  the  costs  of  the  award : — Held, 
that  the  award  was  bad,  on  the  ground  of  uncer- 
tainty as  to  the  finding  of  the  issues,  and  there 
being  no  adjudication  at  all  upon  the  cause.  Pear" 
ton  V.  Arehbold,  12  Law  J.  Rep.  (N.s.)£xch.  808; 
11  M.  &  W.  477;  2  Dowl.  P.C.  (n.s.)  1018. 

In  an  action  of  debt,  which  was  referred,  the 
defendant  had  pleaded,  except  as  to  19«.  4id,  paid 
into  court,  distinct  pleas  of  tumquam  indebitaiue, 
payment,  and  set-off  to  the  whole  declaration.  The 
costs  of  the  cause  were  to  abide  the  event  of  the 
award,  and  the  arbitrator  was  empowered  to  direct 
a  verdict  to  be  entered  for  such  sum  as  he  should 
find  to  be  due.  Hie  arbitrator  having  directed  a 
verdict  for  14{.  IBs,  Sd,  debt,  and  1«.  damages,  to 
be  entered  for  the  plaintiff  without  finding  each  of 
the  issues, — Held,  that  the  award  was  ba£  Brooks 
V.  Pareons,  18  Law  J,  Rep.  (n.8.)  Q.B.  50 ;  1  Dowt 
&L.  P.C.  691. 

Debt  for  goods  sold,  &c.  Pleas,  never  indebted, 
payment,  and  set-ofiC  The  cause  and  all  matters 
m  difibrence  having  been  referred  by  order  of  Nisi 
Prius,  the  order  directed,  that  if  the  arbitrator 
should  find  that  the  plaintiffs  were  not  entitled  to 
recover,  the  verdict  taken  was  to  be  void,  and  a 
verdict  entered  for  the  defondant.  It  was  further 
agreed  by  the  parties,  that  if  the  arbitrator  should 
think  that  certain  iron  machinery  supplied  to  the 
defendant  ought  not  to  be  charged  for  by  the  plain* 
tifis,  the  defendant  having  alleged  it  to  be  defective^ 
the  plaintiff  were  to  be  allowed  the  value  of  it,  at  the 
market  price  of  pig  iron.  The  arbitrator  awarded 
that  the  plaintifib  were  not  entitled  to  recover ;  and 
that  the  defendant  should  pay  to  the  plaintift  for 
the  machinery  such  sum  ''  as  the  same  amounts  to, 
according  to  the  preaent  market  price  rf  pig  iron**  i 
— Held,  first,  that  under  this  order  of  reference  the 
arbitrator  was  not  bound  to  award  on  each  issue  t 
and,  secondly,  that  the  award  was  not  uncertain,  in 
omitting  to  state  the  time  and  market  at  which  the 
price  of  the  iron  waa  to  be  ascertained.  Waddle  r* 
Doumman,  13  Law  J.  Rep.  (n.8.)  Exch.  115;  12  M, 
&  W.  562 ;  1  Dowl.  fr  L.  P.C.  560. 

An  action  on  three  billa  of  exchange,  and  an 
account  stated,  in  which  issue  had  been  joined  on 
several  pleas,  was  referred,  together  with  all  other 
matters  in  d^erence,  the  costs  of  the  cause  and  of 
the  reference  to  abide  the  result  of  the  award.  Tha 
arbitrator,  on  the  28rd  of  March  1844,  made  his 
award,  and,  after  disposing  of  the  first  count  and 
the  plea  to  it,  stated  that  the  defendant  was  indebted 
to  the  plaintiff  in  a  aum  of  money  on  the  last  tfarea 
counts,  but  on  account  of  all  matters  referred,  in- 
cluding that  sum,  the  plaintiff  was  indebted  to  the 
defendant  in  17^  7i.  5&,  and  this  he  directed  to  be 
paid  to  the  defendant  The  award  also  directed  the 
plaintiff  to  deliver  to  the  defendant,  among  other 
warrants,  the  warrant  for  a  hogshead  of  port  wine 
then  or  lately  in  the  London  Docks.  On  the  16th 
of  March  1844,  a  fiat  in  bankruptcy  issued  against 
the  plaintiS^  and  the  defendant  attempted  to  prove 
under  it,  but  his  proof  was  successfoUy  opposed  by 
the  bankrupt  A  demand  was  made  of  the  pay- 
ment of  the  sum  of  money  and  costs,  and  delivery 
of  the  hogshead  of  wine  and  of  the  other  warrants: 
— Held,  first,  that  the  costs  were  determined  by 
the  finding  of  the  balance,  and  that  no  more  spe- 
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cific  finding  on  the  uiaea  in  the  action  wu  neoee- 
Baxy;  secondly,  tlmttha'^flttt  did  not  operate  as  a 
reyocation  of  the  aubauswion;  and>  tbizdlyf  that 
the  demand  ought  to  have  been  made  of  the  wap- 
rant,  and  not  of'  the  hogshead  of  wine^  and  that  in 
this  respect  it  was  bad,  but  that  the  attachment 
might  issue  for  non-performance  of  the  other  parts 
of  the  award.  Hemnootih  r.  Britt%  1 4  Law  J,  Map* 
(v.s)  C.P.  134;  1  M.  G.  $c  S.  131;  $  Sc.  (ifis,) 
842  ;  2  Dowl.  &  L.  P.C.  844. 

Issue  haying  been  joined  in  an  action  for  eoods 
sold^  with  the  comipon  money  counts,  to  whidi  th« 
de&ndatit  pleaded  :'non  assu^insit^-  pa^Wht,  and  • 
set-oil^  it  was  agreed  that  all  proceedings  in  tbs 
action  shqpld  be  stayed,  and  ^at  all  matters  in 
dillbrenc^  should  be  referred  to  two  arbitratorSi 
who  were  to  award  concerning  the  same»  the  906ts 
of  the  action  to  abide  the  event  of  the  award.  Tha 
atbit^ators  awarded  that  the  defendant  was  indebted 
to  the  plaintiff'  in  the  sum  of  68/.  lis,  5d^  and  thai 
final  judgpaent  should  W  entered  up  for  the  plaio- 
titf'for  that  aiii^,.  brides  his  costs  of  suit,  (o  bs 
taxed,  and  that  that  sum  with  costs  should  be  paid 
by  the  defendant  to  the  plaintlfiT: — Held,  that  tii^ 
was  no  finding  upon  all  the  issues,  and  that  the  award 
was  bad.  KUbum  v.  Kilhurnt  14  Law  J.  Eep.  (njb.) 
Exch.  160;  13  M.&  W.  671 ;  2  Dowl.  &  L.  PX5. 
0^3. 

A  catis^  in  which  there  were  several  issues,  some 
4>f  which  lay  6n  the  plaintifi*  and  some  on  the  de- 
fendant, bur  all  of  Which  might  havB  bean  found 
for  the  defendant,  was  referred  at  Nisi  Prius^  and 
the  irbitzatoc  awarded  a  general  verdict  te  be  en- 
tered for  the  defendant;— Held,  that  the  arbitrator 
had  Sufficiently  disposed  of  alt  the  issuer 

"Where  a  cause  in  which  there  are  issues  In  fkct 
and  in  law  is  teferred,  the  arbitrator  n^ed  not  assess 
contingent  damages  on  the  issues  in  law,  unless  re- 
qnested  to  do  sob'  Gmpgr  ¥•  Lampiom,  11  Law  J. 
Rep.  ivjB.)  Baiek.  222 1  »  ML  &  W.  €0|  ^  ][)««rL 
B.C.  (H.S.)  392. 

[And  see  Mahmejf  ▼.  iStockky,  p9ft,  («).] 

(e)  InconsuUncy, 

Where  an  action  for  woilc  upon  a  retainer  to 
snperintend  works,  and  all  matters  in  dififerenoe 
were  referred,  the  oosts  to  abide  the  event,  and  the 
arbitrator  Ibmid  for  As  defiaidant  upon  tile  general 
issue  and  issues  of  dcniid  of  nisinar  and  doe  enre 
in  eaanining  the  htU%  aod  far  the  plaintifi'  as  to 
one  issue  of  dve  eare  and  skill  ■■  to  the  works  j 
— ^Hridl,  that  thcfie'was  no  inooaristaioy  ia  siieli 
award,  and  tluit  k  ooold  not  be  inferred  that  any 
etiiejr  matters  were  n  isbosk  Dmk$-  €f  Bumfmt  r, 
Wekk,  10  Ad.  &  B.  527. 

Whone  in  debt  S»r  nae  and  oeoupation,  and  en  the 
comnMm  ooonta,  with  pleas  of  wmgmmi  imkbltmhu 
and  of  set-ofl^  the  verdict  «aa  entered  at  Nisi  Prias 
for  the  plaintiC  svbject  to  a  reference  6f  the  cause 
to  an  arbitmtof,  with  power  to  certify  whether  tile 
verdict  should  stand,  and  for  what  aoMrant,  or  wive- 
ther  it  should  be  vacated,  and  a  Tesdiet  entered  for 
the  defendant:— Heid,  that  the  certMeate  of  the 
arbitrator,  that  a  verdict  ahonld  be  cnleisd  Ibr  the 
defendant  on  both  Issues,  was  not  inconsistent, 
WiUiams  V.  3fouUdaIe,  10  Law  J.  Rep.  (ir,s.)  £xch.  2 ; 
7  M.  &  W.  184. 

Where  in  an  action  of  a««innpsiton  ao  agrrement, 


the  de£^d«»t.plM(M  tlio<g^iMfll 
pleas  iaconfesaioQ  and  avoidaj^ee  9  r  and  aikaiWtvalfl^ 
to  whon  the^eanse  was  referred  at  NialWa^miii^rdfld 
a  general  verdict  fortitf  defendant  :-^Hiid»  thni<l»- 
asmnch  as  the  jury  night  have  l»and'all  tlit  isanes 
ior  the  defendint,  the  award  waa  not  ioeonsiatniil^ 
Cocperj.tm^dmj  ULawJ.B«pu(|t«^fisok222i 
9  M.  &  W.  60:  1  I>o«l*  P-0.  <&».)  S92.< 

Where  an  action 'Ofdebtt  in  whjvl^the  ddendul 
pleaded  the  general  iasue»  paf  menti  and  eeWofl^  wm^ 
with  all  natters  in  di&rancei  refeifed  to  effbimatiM^ 
ibe  costs  of  the  asrard  to  aMde  the  event  t  .and  tkt 
arbitrator,  directed  that  the  vordkt  whMh  had  \mm 
entered  Ua  the  plaintifi*  should  ke,a«^ awid%  Mid  • 
verdict  entered  for,  the  defendant,  hot  said  nothinff 
as  to  the  respective  issues  ^^Held.  thai  the  nmaxA 
was  not  inconsistent.  Also^  that'  it  i^aa  fiet>jfQnl| 
inasmuch  aa  it  did  not  detemine  the  aQi#unt>of  Ite 
set-ofij  which  wna  a  natier  in  diftrenco.  Heleney 
V.  Siodttey,  12  Law  J.  Rep.  (ifj^  aP.  ft2M  2  XHlwJL 
P.C.  (N.S.)  122. 

To  a  declaration  •in  doht«  tbo^  defendant  pleaded 
as  to  part  die  genaial  iasne»  aa  to  the  residne  nr- 
ment  after  action  brought*  and  a  set-off  to  the  whnwu 
At  the  trial  a  verdict  waa  tak^  fei  theplsintifl^  anA 
the  causa  and  all  natters  in  di&Tenoawere  refemaid 
to  an  arbitrator,  who  awarded  thnbtho.veidictibr4kw 
plaintiff  should  be  set  aside  and  lenAered  fer  the  de^ 
fendant  on  all  the  issue!  esoept  the  firsts  on  whidi 
it  was  to  stand  for  the  plaintiff'  without  any  dimsyt 
and  that  there  were  no  other  mal;tera  in  di&rsnoo: 
— Held,  that  the  finding  .in  favour  of  th^plaiolii^ 
without  any  damages^  waa  good.  Also,  that  the 
award  was  not  inconsistent  in  finding  both  the  ple^ 
of  payment  of  a  part  of  the  sun  claiined  after  aetion 
brought,  and  the  plea,  of  set^ofl^  in  favour  of  ^W 
defendant  Wanpick  v.  Cox^  13  Law  J.  Repu  (itSt^. 
Bxcb.  314;  12  H.  3b  W.  774^  .1  Bowi  &  U,  KG» 
986.  ... 

A  declaration  in  case  stated,  that  whereas  H 
Wrongfully  erected  a  mill  on  a  dose,  the  roversion 
whereof  bek)nged  to  the  plaintiff,  the  defendant 
wrongfully  continued  the  vniU  so  wroogfolly  erected 
thereon,  whereby  the  plaintiff  waa  injured  in  hin 
reversion.  Pleas,  not  guilty ;  and  that  the  mill  mtm 
not  wrongfully  erected  eiodo  et  formd.  The  oauan 
was  referred,  and  by  the  order  of  reference  the  arfai<» 
trator  was  to  direct  hew  the  verdict  shnnld  be  entered 
on  the  difierent  issues,  with  power  to  order  what 
should  be  done  between  the  parties,  The.arbitiator 
directed  a  verdict  on  the  first  issue  for  the  plaintifi^ 
without  damages,  and  on  the  second  fiw  the  defendant* 
and  ordered  ''that  nothing  be  done  by  the  paitiea." 
Held,  that  ihe  findings  on  the  issues  were  net  in* 
consistent  and  repugnant  to  each  others  and  that 
the  arbitrator  was  justified  in  ordering  that  nothing 
should  be  done  by  the  pailiea. 

Held,  also,  that  though  the  award  waa  defectiro 
for  not  awarding  nominal  damages  st  least,  yet  na 
the  defect  was  not  made  a  ground  of  objection  ia 
the  rule  nfjri  obtained  for  setting  aside  the  award,  it 
coold  not  afterwards  be  raised.  Gm^ld  v.  JSc^e* 
eombe,  14  Law  J.  Rep.  (n.s)  Q.B.  322. 

</)  Bxcem  <f  AuikoHty. 

Where  a  cause  raising  several  issues  was  referred, 
the  costs  to  abide  the  event,  and  the  arbitrator 
awarded  as  to  each,  and  then  proceeded  to  direct « 
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Hit  pTMCtMi*.* — Held,  that  although  bad  as  to  the 
lattar  for  exeeaai  it  waa  good  aa  to  &e  mt,  and  that 
Hm  party  waa  entitled  to  tax  the  ooata  thereon. 
Wurd  ▼.  Ball,  9  Dowl.  P.C.  610. 

An  arbitrator,  on  a  reference  with  reipect  to  the 
B|^t  to  a  certain  houie  and  premises,  directed 
certain  conveyances  to  be  executed  by  one  party 
to  another,  and  awarded  that  in  case  of  any  die- 
pttte  ariaing  with  respect  to  the  form  of  those  con* 
veyancea,  those  disputes  should  be  settled  by  such 
ooonad  or  solicitor  as  he  should  appoint  The 
Court  set  aside  the  award,  on  the  ground  that  the 
arhitimtor,  by  reserring  a  future  power  to  himself 
to  delegate  the  authority  to  determine  disputes  be- 
tween Sie  partlea,  was  an  excess  of  authority,  and 
tbeieftrae  setaaido  the  award,  as  this  direction  could 
not  be  separated  from  the  rest  of  the  award.  In  rt 
Tmmdy,  9  DowL  P.C.  1044. 

[And  aee  lUnmd  r,  HaitoH,  tmte,  (d),  and  StapUi 
▼.  Um9,  pmi,  (p),  (2).] 

(jg)  Surphuagt, 

Where  a  cause  was  referred  to  tiiree  persons  to 
make  an  award,  and,  in  case  they  should  differ,  to 
an  umpire ;  and  the  award  contained  no  statement 
that  the  arbitrators  had  differed,  but  recited  that  they 
had  **  considered  the  decision  of  the  umpire" ;  and 
it  appeared  on  affidarit  that  they  had  not  consulted 
the  umpire  at  all : — Held,  that  the  words  were 
merely  surplusage,  and  must  be  presumed  to  have 
been  mserted  by  mistake.  Uarlom  ▼.  Read,  14  Law 
J.  Rep.  <N.8.)  C.P.  239 ;  1  C.  B.  733. 

A  cause  in  whioh  issue  had  been  joined,  and  all 
nattera  in  difltrence  were  referred  by  a  Judge's 
order  to  arbitration,  without  any  power  to  the  arbitra- 
tor to  direct  a  verdict  to  be  entered,  the  costs  of  the 
cause  to  abide  the  event,  and  the  costs  of  the  refer- 
ence and  award  to  be  in  the  discretion  of  the  arbi- 
trator. The  arbitrator  directed  that  a  verdict  should 
be  entered  for  the  defendants  on  all  the  issues,  that 
each  party  should  pay  their  own  costs  of  the  refer- 
ence, and  that  a  moietv  of  the  costs  of  the  award 
shoald  be  paid  by  each  of  the  parties.  He  then 
awarded  that  the  parties  should  execute  mutual 
general  releases  of  all  and  all  manner  of  actions, 
&c.,  to  each  other:— Held,  that  the  arbitrator  hav- 
ing exceeded  his  authority  in  directing  a  verdict  to 
be  entered,  that  part  of  the  award  could  not  be  reject- 
ed aa  surplusage,  as  it  was  an  event  inconsistent  with 
the  award  of  the  releases  with  respect  to  costs ;  and 
if  the  release  did  not  extend  to  the  action  referred, 
there  was  no  ilnal  determination  of  the  action. 
Hawkford  v.  Grttnwoody  14  Law  J.  Rep.  (n.8.) 
as.  236. 

[And  see  Rou  v.  Cl^um^  poii,  (g ),  page  SS.] 

(A)  Performance  qf. 

Where  an  arbitrator  directed  by  his  award  that  a 
plaintiff  should  execute  deeds  of  assignment,  and 
mortgage,  and  release;  and  a  demand  of  execu- 
tion was  made  by  an  agent  of  the  defendant's  attor- 
ney,— Held,  that  it  waa  not  necessary  that  the  agent 
should  be  authorised  by  a  power  of  attorney. 

Held,  also,  that  it  waa  not  necessary  that  the 
deeds  should  be  prepared  by  the  arbitrator,  or  drawn 
up  until  the  award  was  published.  Tebhnit  y.  Ambler^ 
12  Law  J.  Rep.  (N.a.)  Q.B.  220;  2  Dowl.  P.C.  (n.s.) 
601. 

Digest,  1840—1845. 


(I)  EseemHon  rf, 

A  canse  and  all  matters  in  difference  having  been 
referred  to  three  arbitrators,  with  power  to  any  two 
of  them  to  make  their  award,  an  award  made  and 
signed  by  two,  the  third  having  refused  to  coocur, 
stated  that  it  waa  made  by  the  three.  An  action 
having  been  brought  on  this  award,  and  an  issue 
raised  on  the  averment  in  the  declaration  that  the 
two  arbitraton  duly  made  their  award: — Held,  that 
the  averment  waa  supported,  and  that  the  award 
was  good.  Ifhiie  v.  ^karp,  IS  Law  J.  Rep.  (n.s.) 
Exch.  215;  12  M.  &  W.  712;  1  DowL  &  L.  P.C. 
1030. 

An  award  ought  to  be  signed  by  all  the  arbitral 
ton  in  the  presence  of  each  other. 

The  Court,  however,  refused  to  set  aside  an  award 
on  motion,  because  it  was  signed  by  several  arbitra- 
tors at  differant  times  and  places,  but  intimated  that 
they  should  not  enforce  it  by  attachment  or  rule. 
StiUworth  V.  Inns,  14  Law  J.  Rep.  (n.8.)  Exch.  81; 
13  M.  &  W.  464:  2  Dowl.  &  L.  P.C.  466. 

Affidavits  used  in  answer  to  an  application  to  set 
aside  an  award  made  pursuant  to  a  submission  to 
arbitration  by  deed  must  be  stamped,  notwithstand- 
ing the  6  Geo.  4.  c.  41.  which  repeab  the  54  Geo.  3. 
G.  184.  as  to  stamps  on  legal  proceeding^  in  general, 

A  cause  and  all  matten  in  difference  were  referred 
to  the  award  of  two  named  persons  and  such  third 
person  as  they  should  appoint,  or  of  a  majority  of 
them.  A  difference  having  arisen  between  the  ori- 
ginally named  arbitrators,  a  statement  was  made  by 
each  to  the  third  aa  to  what  he  thought  the  award 
should  be.  An  award  having  been  made  by  an 
umpire  and  one  of  the  arbitrators,  without  any  fur- 
ther meeting,  the  Court  set  aside  the  award.  In  re 
Templeman,  9  Dowl.  P.C.  962. 

(A)  ConetmeHon  of. 

Where  an  award,  dated  on  the  13th  of  October, 
required  a  payment  to  be  made  on  the  28th  day 
of  October  next,  held  that  the  word  "  next"  applied 
to  the  day  aa  well  as  to  the  month,  and  that  the 
money  was  payable  on  the  28th  instant  Brown  v. 
Smithy  8  Dowl.  P.C.  857. 

(/)  Partud  Validity  of. 

A  custom  for  the  lord  mayor  to  authorize  the 
erection  of  a  hoarding,  obstructing  and  inclosing  a 
part  of  the  public  footwav  for  such  a  time  as  he 
should  think  reasonable,  is  a  good  custom ;  and  a 
plea  justifying  under  such  a  custom  is  good,  though 
the  declaration  allege  that  the  hoarding  was  con- 
tinued for  an  unreasonable  time:  and  the  cause 
being  referred  to  an  arbitrator,  who  gave  damages 
for  ii^urv  sustained  by  the  plaintiff"  otherwise  than 
by  keepmg  and  continuing  the  said  hoarding," — 
Held,  that  the  award  waa  not  sustainable  for  so 
much,  but  that  such  finding  did  not  invalidate  the 
award.  Bradbee  v.  Mayor,  Sj^c.  of  London,  as  Oo" 
vemors  of  CkrisVs  Hospital,  1 1  Law  J.  Rep.  (n.s.) 
C.P.  209 ;  4  M  &  G.  714;  5  So.  (n.s.)  79 ;  2  Dowl. 
P.C.  (N.S.)  164. 

[And  see,  ante,  (/).] 

(m)  Sending  back  to  Arbitrator. 

Where  a  verdict  was  taken  for  the  plaintiff  in  an 
action  of  debt,  for  the  amount  in  the  declaration 
and  nominal  damages,  subject  to  the  award  of  an 
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arbitrator,  to  whom  the  cause  and  all  -mattera  in 
difference  between  the  parties  were  referred,  the 
costs  of  the  cause  to  abide  the  event ;  the  arbitrator 
having  made  an  award  in  fitvonr  of  the  plaiotiffi  as 
to  the  action,  but  affaiiist  them  as  to  the  other  mat- 
ters in  difference,  which  was  afterwards  set  aside  by 
the  defendant  for  defects  in  it,— The  Court  reftised 
to  allow  the  plaintiffs  to  issue  execution  for  a  no- 
minal amount  of  debt  and  the  costs,  unless  the  de- 
fendant would  consent  to  refer  the  matter  baek  to 
the  same  arbitrator.  Porch  r.  Hopkins,  13  Law  J. 
Rep.  (n.s.)  Q.B.  137;   1  Dowl.&L.  P.C.881. 

An  order  of  submission  at  Kisi  Prius  proTided, 
"  That  in  the  event  of  either  of  the  parties  disputing 
the  validity  of  the  award,  or  movrag  the  Conrt  to 
set  the  same  or  any  part  thereof  aside,  the  Conrt 
should  have  power  to  remit  the  matters  thereby  re- 
ferred to  the  re-consideration  and  determination  of 
the  arbftrator."  Upon  application  to  the  Court 
under  this  clause,  it  was  oi^ered  that  the  mattera 
referred  to  the  arbitrator  be  remitted  back  to  him 
for  his  re-consideration  and  re- determination.  The 
order  was  made  upon  the  ground  that  the  arbitrator 
had  notfinatly  disposed  of  a  matter  which  had  been 
before  him,  and  upon  which  he  had  received  evi- 
dence : — Held,  that  the  aibitrator  was  bound,  under 
the  order  remitting  the  matter  baek,  to  hear  further 
evidence,  which  was  tendered  to  him. 

Whether  the  Court  has  power  to  send  an  award 
back  twice  to  an  arbitrator,  under  the  clause  giving 
it  power  to  reftr  the  matters  baek  to  him,  quare, 

Semhle — That  the  clause  giving  power  to  the 
Court  to  refer  the  award  back  to  the  arbitrator 
should  be  framed  so  as  to  give  it  power  to  remit  to 
him  all  the  matters,  or  any  of  th«m.  NickaU$  r. 
Warren,  14  Law  J.  Rep.  (K.a.)  Q.B.  70;  2  Dowl. 
&  L.  P.C.  649. 

[And  see  Perry  v.  Dttmr,  po&tj  (^),  page  87.] 

(»)  PmrHeulars  ^  Demand, 

Where  a  verdict  was  entered,  by  consent,  for  a 
sum  greater  than  that  claimed  by  the  particulars 
of  demand,  and  the  amount  of  damages  in  the 
cause  was  referred  to  arbitration ;  and  the  arbitrator 
awarded  to  the  plaintiff  the  amount  of  the  verdict, 
on  motion  to  set  aside  the  award,  temhle,  that  the 
particulars  of  demand  were  not  necessarily  before 
the  arbitrator ;  and  therefore  that  the  defendant,  if 
he  meant  to  limit  the  plaintiff^e  demand,  ought  to 
have  brought  the  particulars  before  the  arbitrator. 
Kenrick  v.  Phillips,  10  Law  J.  Rep.  (n.s.)  Exch. 
226;  7  M.  &  W.  415  ;  9  Dowl.  P.C.  808. 

(o)  Remedies  for  enforcing, 

(1)  Attachment, 

Where  it  is  sought  to  draw  up  a  rule  for  an 
attachment  for  non-performaoce  of  an  award,  it  is 
competent  for  the  ofncer  of  the  Court  to  object  to 
the  absence  of  a  stamp  on  the  award,  and  therefore 
to  refuse  to  draw  up  the  rule.  Hill  v.  Slocombe^  9 
Dowl.  P.C.  889. 

Where  an  arbitrator,  by  mistake,  awarded  pay- 
ment by  the  defendant  in  a  wrong  Christian  name, 
the  Court  refused  to  enforce  it  by  attachment.  Lees 
V.  Hartley^  8  Dowl.  P.C.  888. 

Where  a  cause  was  referred,  costs  to  abide  the 
event,  which  being  for  the  defendant,  he  had  taxed 
the  costs,  which  the  plaintiff  refused  to  pay,  a  rule 


abiol«te  ill  the  %nA  hialaiuM  for  «b  ttttedHMPt  was 
granted.    DemielU  v.  Wemlds^  9iD»«L  P«C.  44w 

On  an  afiplieatuNt  fer  an  attadmiflait  for  noil** 
payment  of  money  puiauant  tosn  award,  the  afiU 
davit  of  the  moaey  beoig  stiil  due  may  be  made  by 
the  aittomey,  where  it  baa  heea  deraanded  by  letter 
of  attorney.    BBgHsa  r.  Pagot^  9  Dowi  P  .C.  946. 

An  arbitrator^  to  whom  anootieo  of  eepieviii 
WIS  referred,  in  which  W  and  S  W,  bk  wifev  wont 
avovianta,  diiccted  tho  plaintiff  ta  pay  to  S  W,  tbt 
wife,  the  sum  of  40/.  W,  the  huaband,  gave  wHieo 
to  the  plitetiff  to  pay  the  noney  to  fain,  whiob  he 
did.  It  appoaiod  tlut  the  yAmotdS  woU  kaev  that 
it  waa  the  intentMii  off  the  Conrt  Aust  the  wife  (who 
wao  separated  from  her  huaband)  sfaokiU  reodve  tbo 
money.  The  Conrt  naide  Ae  mlo  abeoloto  IbeoB 
atfesehmeart  lor  non-payment  of  the-  money  to  tiio 
wife.  Wywse  v.  Wynne,  U  Law  J.  Rep.(ii.B.)  C.P. 
9M  s  8  So.  <x;b.)  4tf ;  1  DewL  P.O.  <9.^j  72& 

Where  an  arbitrator  exceeded  his  jtunodiotioA  by 
ordering  a  sum  of  money  to  be  paid  to  the  defen- 
dant, who  demanded  that  ram,  together  with  the 
eosts,  and  tiica  moved  ^ar  an  attaohment,  atating  in 
Us  aflMavit  tliat  the  plaintiff'  had  not  paid  tho 
aaaoont  demanded,  or  any  port  thorao^-^the  Court 
reftistd  the  attacfainent,  on  the  gionnd  that  it  woo 
oonsistent  viilSk  the  deiendoAfa  afBdasrit,  that  tho 
plsRHtiff  might  hare  tendered  the  aasouit  ootiially 
due.  Poyner  v.  Hmttan,  10  lAw  J.  Bep;*  (n  a.)  Exoiu 
64;  7  M.&  W.  211 ;  8  Dow).  P.C. 891. 

An  arhitratoT  having  awarded  a  sum  of  money 
to  be  paid  by  the  defendant  to  the  plaintiffr  the  Uttor 
iUod  an  affidavit  of  debt  in  the  Court  of  Bankr 
raptcy,  under  1  fc  2  Viet.  c.  UOl  a.  8,  and  tbo 
defendant  liicn  eatered  into  o  bood  conditionodf  in 
the  worda  of  the  aot,  for  the  payment  of  the  money, 
but  omitting  the  altomotive  of  rendering  himaelf 
tofrool : — Hdd,  that  tiie  plaintiff' waa  notpredoded, 
by  having  adopted  tius  proeeeding,  from  proceeding 
by  attachment  Mmdtn  v.  TyrreUt  12  Law  J.  Rep. 
(n.8.)  Exch.  121 ;  B.  c  MmuUU  v.  TyrrM,  9  M.  &  W. 
217. 

[Aod  see  Aaimorth  v.  Ims,  mte,  (i),  page  88 ; 
BmdeU  v.  Beadle^  post^  (q)^  page  86.] 

(2)  Execution,  under  1  Sf  2  Fict,.c.  IIQ.  $,  18. 

Money  ordered  to  be  paid  by  an  oward  made  a 
rule  of  court,  is  not  payable  by  tho  rule,  within  the 
1  ft  2  Vict  e.  110.  s.  18)  and  no  oxeention,  there- 
fore,  can  issne  thereon,  as  on  a  judgment  Jemes  r. 
miHims,  4  P.  ft  D.  217. 

The  superior  ooorts  have  power  to  oaU  on  a,  party 
to  shew  cause  why  he  should  not  pay  money  pur- 
suant to  an  award ;  and  on  a  rule  for  this  purpoee 
being  made  absolute^  exeention  may  iatue  vnder 
1  ft  2  Vict.  c.  1 10.  s.  18.  Doe  v.  Amey,  10  Law  J. 
Rep.  (N.s.)  Exch.  466 ;  8  M.  ft  W.  565 ;  1  Dowl. 
P.C.  (n.b.)  28. 

Where  an  arbitrator  directed  a  v«rdiet  to  be 
entered  fbr  the  defendants,  which,  he  had  no  power 
to  do,  and  ordered  the  plaintiff'  to  pay  certain  coats, 
and  there  was  a  question  of  low  as  to  tho  validity  of 
the  awsrd,  the  Court  reftised  a  rale  calHng  upon 
the  plaintiff'  to  shew  oanso,  under  the  aUt.  1  ft  2 
Vict  c.  1 10.  s.  18,  why  he  should  not  pay  tho  ooato 
awarded.  Diehenson  v.  AUsop,  1 4  Law  J.  Rep.  ( N.8.) 
Exch.  136;  18  M.  ft  W.  722 ;  2  DowL  ft  L.  P.C. 
657. 
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In  Md0r  to  «bhdA  a  rale  Ibv  the  |Mgr«ent  of  money 
under  an  award  and  aUooalur,  pereonal  teiviee  ia 
general  ia  neeateary ;  bat  this  may  be  dis^nied  with 
niider  epedal  cinramttanoeBb 

Where  a  rnie  to  ehcNr  canee  on  the  2<Hh  of  No- 
vember had  not  been  eerf«d  en  the  defendant  till 
that  day  at  Binninghaai,  the  Conit»  on  the  2^th 
(the  laet  day  «f  term),  refneed  to  make  it  absolute, 
hot  enlarged  it  fill  the  nert  terra.  Hamkhu  ▼.  it«f»- 
«M.  14  Law  J.  Rep.  (H.ib)  Q^.  9|  2  DowL.&  L. 
F.G.  46S. 

By  an  ovfer  of  fefeimuse,  the  came  and  all  mat- 
ten  m  dMfinence  between  the  plaintiff  and  deftn- 
duate,  and  alio  all  inatiera  in  difieiettce  between  the 
defendaste  andene  W  C,  wem  referved  «a  Che  arbi* 
Cvatoi^  tihi  ooela  of  the  canee  te  abide  the  event,  and 
all  other  ooMi  to  bo  in  the  diaoretion  el  tbo  acbit»« 
tor;  the  arhkmtor  treated  the  whole  matter  aa  if 
W  C  were  a  pafty  to  the  actten,  and  awarded  40ii. 
daiwagoe  **  to  he  paid  bythedefimdanta  totiraplain- 
tilf  attd  W  G,  who  had  oonaented  to  beoome  a  pa»ty 
In  the  eailee^"  and  that  the  ooeta  of  the  mfercaee 
and  awafd  ehonld  bo  paid  by  the  deimdaota  The 
eeets  harhig  aeeordingly  been  taxed  at  one  enttm 
enm,  the  Court  diechwged  a  mle  eaUmg  upon  the 
defendanta  to  pay  tkt  anunrnt  dnc  npon  the  awand 
and  the  eoeto  whieh  had  been  taxed,  leaving  the 
paniee  to  their  reriiedy  byaetson  upon  the  awaitL 
Jfm^int  T.  BMiSn,  14  Law  J.  Rep.(ii.B.)  QJB.  177| 
2  Dowl.  ft  L.  P.C.'4dS. 

On  shewing  canee  agsinat  a  rale  semiring  a 
partT  to  shew  canoe  why  a  eeetain  sam  should  not 
be  paid,  pavtnant  to  an  award,  in  order  to  isaoa 
execntion  under  1  ft  2  Viet.  a.  110..  s.  18.  it  is 
competent  to  tatoe  any  objoetion  which  wenld 
be  aTallable  on  shewiog  eanae  against  a  rule  for  an 
attaehment  for  nen^perfonnanee  of  an  award ;  and, 
therefore,  if  it  ia  donbtftil  whether  the  award  is  good, 
the  Cwttt  win  not  make  a  raie  abaolute  fiar  pay- 
ment of  the  money,  paranaot  to  the  award*.  Spgnc$ 
Y.  Clarkton^  1  DowL  P.C.  (m.8.)837. 

On  applying  for  a  rale  calling  on  a  party  to  pay 
a  sum  of  money  due  vnder  an  award#  there  ehoold 
be  an  affidavit  that  he  haa  been  served  with  it 
^sorsMi  V.  Arckbold^  12  Law  J.  Rep.  (n.s.)  £xch. 
230 ;  1 1  M.  ft  W.  108  (  2  Dowl.  P.C.  (n.8.)  769. 

Upon  a  rale  calling  npon  a  defendant  to  shew 
eanae  why  he  should  not  pay  a  sum  of  moaey 
awarded  acainat  him  under  a  refbrence  of  a  suit 
tD  arbitration,  the  Court  made  the  rule  absolute^ 
though  the  forms  of  service  required  under  the  old 
practice  on  motions  ibr  attaohmenta  had  not  been 
pnnued. 

The  arbitrator  made  his  award  on  the  Ist  of  Sep- 
tember 1841,  directing  payment  on  the  25ch  of 
January  1842,  of  a  certain  sum,  "with  interest": 
^-416^,  lliat  under  that  award,  upon  a  rule  under 
1  ft  2  Vict.  e.  no.  s.  18.  the  plaintiff  conld  recover 
■0  interest  acerning  subsequently  to  the  2dth  of 
January.  Doe  d.  JWbeJy  ▼.  Sfv^,  2  DowL  P.  a 
(tka.)  827. 

Upon  a  rule  calling  upon  a  defendant  to  shew 
caaae  why  he  should  not  pay  a  sum  of  moosy 
awarded  against  Jiim,  the  Court  refused  to  allow 
aervice  of  the  rule  by  affixing  it  in  the  Master's 
office,  it  appearing  that  the  defendant  was  out  of 
the  kingdom.  WiUon  v.  Foiter,  12  Law  J.  Rep. 
(M.S.)  C.P.  880 ;  1  Dowl.  ft  L.  P.C.  496. 


In  moving  for  a  rule  misi  for  the  payment  of 
money  pursuant  to  an  award,  in  order  lo  give  the 
rale  the  force  of  a  judgment,  pursuant  to  1  ft  2  Vict 
0.  110,  8.  18,  it  is  not  Qecessaiy  to  make  it  part  of 
the  rule  that  the  applicant  should  be  at  liberty  to 
issue  execution,  ftc,  or  that  he  foregoes  his  remedy 
by  attachment.  Burtim  v.  MemUzabel,  I  DowL  P.C. 
(ii.e.)  886. 

On  shewing  cause  against  a  rule  requiring  a  party 
to  pay  money  pumuant  to  an  award,  it  ia  competent 
ta  object  to  the  goodness  of  the  award  in  the  same 
manner  as  on  a  rule  for  an  attaehment  for  non-per* 
formaiice  of  it  But  the  Court  will  not  entertain 
the  diacnaaion  on  the  last  day  of  term.  iCerr  v. 
JefiPB,  1  DowL  P.C.  (x.b.)  840. 

(p)  Setting  tuide. 

(1)  Grounds  for. 

Award  bald  bad  and  set  aside,  first,  becanse  the 
arbitrators  had  awarded  on  a  matter  which  waa  not 
referrad  to  thara,  and  what  they  had  so  awarded 
without  authority  could  not  be  separated  from  the 
other  parte  of  the  award;  aeoondiy,  becauae  they 
had  declined  to  arbitrate  on  oertun  matters  included 
ia  the  refemnoe.  Prineiplea  of  the  Court  in  dealing 
with  awards.  Botpes  v.  Femie,  4  M.  ft  Cr.  150. 

A  snbmjasion  to  arbitration  was  entered  iuto  by 
A  and  B  of  all  matters  in  difierence  between  them. 
The  arbitrator  gave  due  notice  to  the  parties  of  his 
iotendon  to  hold  a  meeting  on  the  26tb  of  September, 
which  was  holdsn  and  attended  by  one  of  the  parties 
aad  the  solicitor  of  the  other  party.  The  parties 
met  on  the  following  day  before  the  arbitrator,  who^ 
after  hearing  both  parties,  and  with  their  consent, 
took  with  him  all  the  hooks,  ftcfor  the  examination 
of  sn  accountant  Shortly  afterwards,  and  before 
making  his  award,  the  arbitrator  was  apprised  by 
the  accountant  of  a  supposed  error  in  the  accounts 
as  to  a  sum  of  money,  upon  which  the  arbitrator 
aummoned  A,  who  was  mora  conversant  with  the 
accounts  than  B,  to  appear  before  him  and  the  ac- 
countant, when  the  supposed  error  was  explained 
and  set  right  to  the  arbitntor's  satisfaction.  About 
a  month  afterwards,  the  accountant  again  disco- 
vered in  the  aceounta  what  he  supposed  an  error  as 
to  a  sum  of  money,  which  was  explained  by  A,  in 
like  manner  as  before,  to  the  satisfiictioo  of  the  ar- 
bitrator ;  but  in  both  instances  no  notice  was  given 
to  the  other  party,  B,  of  A's  intended  attendance  on 
the  arbitrator.  The  arbitrator  shortly  afterwarda 
made  his  award  :<— the  award  waa  ordered  to  be  set 
aside. 

The  same  course  of  proceeding  ought  to  take 
place  in  mercantile  as  in  other  references  to  arbi- 
tration. 

Private  communications  ought  on  no  account  to 
be  made  to  an  arbitrator  by  a  party  previously  to 
the  making  of  his  award.  Harvey  v.  Shellan,  18 
Law  J.  Rep.  (n.s.)  Ch.  466. 

The  Court  will  not  set  aside  the  certificate  of  an 
arbitrator  any  more  than  an  award  on  the  ground 
of  a  mistake  as  to  the  effect  of  evidence.  Price  v. 
Price,  9  Dowl.  P.C.  334. 

Where  a  cause  and  all  matters  in  difference  were 
referred  to  a  legal  arbitrator,  pending  a  demurrer 
to  one  of  the  defendant's  pleas;  and  the  arbitrator, 
by  his  award,  directed  judgment  to  be  entered  on 
that  demurrer  for  the  defendant,  tlie  Court  refused 
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to  set  aside  lili  ftwurd  en  tot  gttriaidi  •  iMk^i»  ▼. 
X>ai;ii,  1  l>«wl:  P.C.  (ii.tt.)«T9.  " 

In  order  to  jntftifjr  an  arMtl»tter  prooeedSntf  Mr 
partet  a  very  strong  oMb  mvet  be  ^ewo  of  wuftil 
delay  by  the  party  not  attea^Mu^f  \  atid«  Uierefbve^  tf 
a  reasonable  eiKsuis^  ftnr  hie  not  attend^  S»iBhe«m, 
Che  Court  "Mill  «iBt  asid!^  anawairdtMidep>ai%tUiit  to 
such  a  proceeding.     Gkuhriu  v.  ^hileim,  9  Dbwl. 

p.c.  «;o.  •.,....- 

If  an  umpire  either  refuse  to  rehear  the  e^d^M^ 
already  given  before  the  arbitrators,  or  to  hear  fur- 
ther evidence,  the  award  may  be  set  aside. 

And  it  is  no  waiver  of  the  objection  that  the  party 
did  not  insist  on  it  at  the  time  he  aittended  toi  take 
up  the  award,  inrt  /(teAmj^  11  Las  Ji'Rep»'(flr.a2) 
a.B.  71 ;  1  DowL  ?.€.  (»a)  27«. 

Where  matteora  in  dispute  aip  refemedAo-aitbitn- 
tors,  and,  in  case  tkey  shall  not  agree,  to  an  nmpiie, 
it  is  the  duty  of  tke  umpixie  to'eaamiBe  tlie-witp 
nesses;  and  the CoaM  will eetaaUefais 8wat<d ator 
an  application  to  him  for  that  pnrpote  and.«rcftlBal, 
unless  it  appear  dsstinctly  that  bodi  pactiea  Iwfe 
consented  to  bis  receiving  the  evidence  from  the 
arbitrators,  and  making  his  decision  apon  that  alone. 
In  n  Salkeidy  10  Law  J.  Repc' (v.si)  aBi.  22  j  i2 
Ad.&E.  767. 

The  Court  refused  to  set  aside  an  axratd,  on  the 
ground  that  the  umpire,  by  whom  itWaamadet-luSl 
been  nominated  by  oneef  two  arbiliatofa^  under  a 
claim  of  right  to  appoint  him  ,^aBhcR  it  appeared  that 
the  other  lnid<tboagk  witfaisometthtotanoe  aaid  lor 
the  sake  of  peace)  aoqnieiced  in  aneb  waminatlw. 
In  rt  Kmicola6e,  laiiaW  J;  Rep.  (n.ft#)  Q,S»  IflSi 
.  TheCourt  refuaefr  toset  aaide  «n  awanUon^tfie 
ground  of  the-inegulatr  oondtiet-of  tke'arbkraton, 
in  having  eaamined  widieasea  in  tlwabiewieafi  aud 
without  notiiee  'to  one  tS  the  paittes-  to  the  onkr 
of  mferenec^ -where St  appeared  thf  t  tike  patty  com- 
plaining of  the  irrbgularitj  ivaa  ikuide  >acqnaiBtod 
with  it-dicee  we^s  More  tfaeiaward  waamads* Mid 
gave  no  notice  to  the  axbitmtors  of  hia  -inteBtio&  to 
dispute  thevalidky  otiAmi  award  aatbataceeuBt; 
and  where  it  further  appealed  that  no  Msbataatiai 
injustice  had  been  o<<caaion^d  fay  the  iztegtilarity. 

SembU—ihy  CoUman,  J.)  that  where  arbiti»Cn 
have  examined  a  witness  in  the  absence  of  one  of 
the  parties  to  the  order  of  reference,  Who  has  been 
summoned  to  attend  then,  and  haane^ected-to  do 
BO,  it  is  the  safer  and  regular  oonrae  to  give  the 
absent  party  notice  of  what  had  taken  place  alt  eneh 
meetittg.  BignaU  ▼.  GaU^  10  Law  /.  Bapi  (%jl) 
C.P.  169;  2  M.  &  6.  880;  8  Sc;  (ir.8.)  108$  9 
Dowi  P.C  681. 

An  action  for  goede  sold,  &e.,  to  which  the  de- 
fendant pleaded  a  set-ofi|  having  been  referred  to 
arbitration,  the  defendant  aduHtod  that  the  plain- 
tiff had  a  elaisi  against  hhn  for  llOi,  7«.  ^d,,  the 
produce  of  the  plaintilTs  goods  sold  by  hfm  under 
a  distress  for  rent,  and  that  the  ftntber  tmn  of  82iL 
3<.  %d,  was  due  for  goods  sold,  which  sums  together 
exceeded  the  entire  set-off  doiistfif  by  the  defendant. 
The  arbitrator,  omitting  by  mistake  the  sum  of 
119^  1m.  ^d.  admitted  ta  be  due  to  the  plaintiff, 
awarded  that  the  defendant's  eet-off  amoofited  to 
100(.  0«.  6d.,  and  thereby  exceeded  the  plaintiff's 
damages,  which  he  assessed  at  94t  \Z$,  4mL  It 
appeared  on  affidavit  that  on  the  error  being  pointed 
out  to  him,  he  admitted  it,  and  requested  the  de« 


<frdadne  tor.idldw  Mm  to*  TMonsMw  hi^ 
the^evidene^'bifatfe him,  which  tfhektter  icftuoA. 
fRie  error  did  not  appeak*«pon  theifaee  of  the  awaoa^ 
nor  diU  the  arbitritoii  wake  tany^Vkfidavit  ilUa 
Court,  under  the  'aheve-'CiiiMimttaiioea,  refnactf  Co 
«et  -aside  >iIm  «WHrd^  adheriarg^  to  the/'  geaenlr rule 
that  the  mistake  of  aH  airfaitSB^s'  isv  nm  t^Ue  fisr.  ^et* 
ting  aside  an  award.  Phiilip  j^  JBoofi,  13  Law  J. 
Rep.  (n.s.)  E!Kch.80;  12^1^.  &W.  S09. 
•  Vfa6  fieort  aet'asldr  8n.JtawaTdl'.wfceiwfhe.atbi- 
UaAose  had^  1^  agveement  hafensen  thonaaohw^ 
8ep4)-atdf  exnmindd  witaeaneatmt  M-  oouEtioirthe 
absencd  ^  the  paitiea»  though  it  was  aworta^thafe  the 
thatter  in  ^spnts  amvanUad'  «inly  to  A'^bwt  ahiUHiga. 
iis>fwi»2estM^i4LswJ.>Rap.(v;a.>>aB(.iaa«.'  "i. 
•Where  a  ^plaintiff  tandnred'ta-an  eBbitratoeihia 
boelftS  csBtanuBg  entiles  'fnadei  by  Miaotf  miA 
othera  at  his  dictatk>n^  tuid  on<lhe.defeUdatit.i>h- 
jecting  to  Oteir  race^tionvtheasbitiatorataiad  (hat 
tbeaame  idfaeraiae  te  the  Tolas  of  ciridanoe^raa 
"not  neceaaavyinan  arint^atussM at'Nisi Pgiii%iand 
•thataltfaiaagh  4die'  boeka'weninadflaiaatfale;  lie  had 
angrily  a>inccijve:th«tn|  and  ahanld  da-aa,  and 
ancoiriingly  received  thana,  but  it  did;  not  appair 
that  he  had«etsd  wpon  theai  :**^lie\d,  thatthiif  did 
notaaasunt  to  mieeondBat  in  thearUtrataoi,  aad  the 
eaiBt  -refuted^  to  aet  aaide  the  awnrdon  that  gaound. 
Hugger  ^9.  Bak»,  14  Law  J.  Aep.  (iki.)  Eadku  St&i 
14  M.  &  W.  9^  2  Dowl.  &  L.  FiC«  856<  -       t  • 

The  Court  set  aside  two  awarda,  <t^fc  auh>eet.  of 
one  order  of  reference,)  where,  alter  it  .had  .hsen 
atatad  4y  the 'aabitrator  that  the  maetinga  were 
fcriahed,  aiub  nothing^  move  was  reqiiiicd  cSf  either 
pasty^.the  achitraior^  and  a  witbeaa  mho  had  beon 
examined*  and  tbe  apadal  pleader  of  one  party^'had 
met  (no  one^beii^  preaantifintthe  other  side)y  aal 
thb  wttaesk  had  ipradliced  and-  explatvad  a  plan  to 
the  arbitrator,  for  hia  assistance ;  and- the  arbitrator 
had  aaU^  he  had  imd  the  special  plewder  there  to 
givehiaa  some  indamiatiaai/^y'which,  iasfwever,  his 
dpinion  would  net  be  biaaaad. 

Held,  also,  that  there  mu  no  waiver  of  this.im- 
gulacity^  though  one  ^of  the  appoaite  party  had  aoct* 
dbatally  haeai  made  awaae  ef  the  maetin^  .'upon  the 
day  on  which  xttook  plaice^  and:  thfe  aabsiaaUMr^ad, 
notwithm  and  ing,  been  allowed  to  make' the  awnrda 
(Which  were  pad>UBhed.£ewrdayaaftarwaida)to  with- 
out being  eaUed  upoa  for  an  esplanationi  aait 
appeared  that  at  the  time>  the>paity  hadbeeanie 
aware  of  tbe  meeting,  asd  whUe  it  waahain^  holdcn, 
he  had  requested  the  arbitrator  to  allow  bim  to»he 
present^  woach  he  had  raftiaed  to^dou . 

It  appeared  from  the  siBdavita  that  the-apeeaal 
pleader  hadatated  that^dbd  notattend  tfaatmcBtiag 
ptefeasioiUlly :-— field,  •  that  .^tiioug^h  the  Conrt 
wduld  not  re^ttire  4h&  ailiitntor  or  adveoatea  to 
make  an  affidavit,  it  would  not  have  been  iaapeoper 
for  the  special  pleader  to  have  made  one«  nndar  the 
above  circnmataaoea.  Dobamt  v«-0raest,  and  Ji^nm 
V.  Dohsam,  14  Law  J.  Eep^  (h.8»)  QJB.  17. 

The  Contt  will  set  aaide  an  awatd,  thengh  good 
on  the  face  of  it,  upon  distinet  endenae  that  tbe 
arbitrators  have  made  a  graas  mistake,  eontnry  to 
their  judgment  and  intentaom 

On  refcrence  to  Ihiee  aihitratOEB,  A  admitted 
owing  B  148i.  B  claimed  a  larger  earn  aadae  to 
him.  The  arbitrators  found  76^  more  was  doe,  hat 
instead  of  adding  the  two  sums  together,  deducted 
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7«tfiaD  I4«j^  attdk-^ftttr  awteid  t^irBetedftlo 
fiiyidM  l»luriB»#f  fiSIl:  to  A^  OtomfiidftTitoC  4hflt0 
teks  iq^'tito  «f;.tbr  'wbitfamn^'ftlM  anitftnLw«8>  Mt 
flkiie.  .  /a-neZ/o^lOijav Ju  E€p.'(v.8.> CPi  2iar, 
2  M.«  G.  847 1  8  8o.<ii*s.)  SM.  -^  . 
>  [«An4aefl  AjumauavftB^ J«riidiction  «f  Cchirt  oror 
-4-*Feni«,Jiar9:aB«i>pageSfir.]    '  

:>  The Oowrt dtockraA  the  nde.imiMeiiBtive^  thU  no 
.qaiitioo'df  an>snBd  MuM  beheard  oiblhe  bst^af 

'.  An  tfppUatioa  t*  ii&aliiivcd  to- more  4o  soiavik} 
an  awatd  oil'  Ule  kit  .da|t  of  tenii,  made  thr  dtf 
befoM^  a»  tfe  gromid  of  fiba  Uutraotiona  natAhen 
Wngr  eanyletei  rafinod.  is  rt  Mmuu  mid  Hiimelt, 
4  M.  fr  O.  767  (  5  So.  (ka)  240. 

[And  see  JKavrTj«Moii>aa#%  page  3(f.)    >. 

Whera  nponf  a  lefeaeiiea  aim  aanar  and  ail.mattan 
an  difibieiice^  4h&  pJnimaff  ivaa.in&miad*  hb  4he  laet 
da^  of  Baatar  ie»m,  that  the  aebitnioE  liad  awankd 
4kat  a^aatn  ofaMooxvaadna  Aponfatrntotbedafan- 
dant^-^-an  applioation,  aada  otitba  lattday  bat  one 
of  Michaelmaa  taf m,  to  aet  aaide  the  awaf  d«  on  the 
gvottBd  diat  tha  plaintiff  bad  reaei?ed  no  aadce  of 
»  meeting  before  'die  arbitrator,  at  whiab  it  waa  ar- 
zangod  diat  tbo  plaintiff  sbodld  tejAj  on  the  de&M- 
dant'e  case,  waa  hddtoO  lata.  Hemnmnik  Y,  BrtftOi, 
14L««'  J.  Rep.  (ha)  CJP.  Mi  1  C*  fi.  ISl }  8  Sc 
(H^.)842. 

Wbens  tho  defendant -omitted  to  apply  to  aat 
aside  an  awacd  in  tbe  next  tenn  after  it  waa  mad^, 
and  tbe  pkhitiff  bad  aftaarwarda  sigtnd  jndgmeot, 
•<-^Held,  tbat  tbe  defendant  waa  at  liberty  to  nave 
to  aet  aaide  tbe  jtidgitiaaiin  tbe  iMxt  term  after  it 
bad  bean  atgned^  &mki  v.  Pmrmmii  li  Law  J.  Aap. 
inju)  Q.B.  60. 

The  Court  will  not  aet  atside  am  awajd  on  the 
gronnd  dnft  itoodtala  deoide  oa  cestain  aeattera  in 
difference,  unless  it  plainly  appears  from  tbe  aifi> 
dvrita  that  tiioav  naatters  were  diMinetly  brdOght 
imder  Que  arfaitivtai^  attontiont  and  diat  he  was 
expaesaly  required  to  adjudicate.  «poB  tbtai.  £mf' 
flMMT.  Chmm,  la  Law  J.  Jiep.  (k.8.)  0;P;  95. 

in  a  rule  nim  to  aet  aaide  anawaid^  tfaeatatement, 
aa  a  gionnd  in  tbe  moliBn,.<'tfaattbe  arbitiater  baa 
eace^ied  ids  antherity/*  ia  iyisufficiant,  nnksa  tbe 
adidavit  point  o«taame  speeific  objeotiona  inibat 
reapect.    Siafln^w,  ffoy,  18  LarW  J.  Bepu  (9.8.)  €LB, 

tfa 

In  a  rule  nm  for  setting  aside  am  award,  an  ob- 
jection ^  that  tbe  arbhratof  baa  not  awarded  on  a 
nutter  in  didensace  anbniitted  to  htm,"  is  auffloi- 
enily  npixids.  Dmm  t.  Wurliert^  11  Law  J.  Rep. 
(9.0.)  Ezch.  188 ;  9  IC  &  W.  28$ ;  1  DowL  P.C. 
(9.8.)  828. 

Where  itk  aoughtto  set  aaide  and  not  to  ctafiDarce 
«n  awaird,  it  is  not  neeesaary  Her  die  party  applying 
to  make  the  enlargement  oi  the  time  for  making  the 
award  part  of  tbe  role  of  court  is  r$  Welth,  1 
D<iwLP.C.(ir.a)88L 

Ona  nde  to  aet  aaide  an  award,  it  is  not  neoaa- 
aary  to  take  an  office  copy  of  tbe  awaid.  Hmokfm-d 
T.  OrwmMood,  14  Law  J.  Rep.  (v.a.)  O-B.  238. 

The  rale  to  aet  aside  an  award  waa  drawn  np  on 
reading  the  aAdavit  of  the  defendant's  attorney, 
and  tJie  pnpo  writing  tlKieto :  annexed ;  and  the 


affidjvrit  stated  t^t  tbe  paper  wj^ting  was  d«Iiyerc>d 
by  the  arbitrator  peraonally  4nt(»  tbe  hands  of  the 
-depolMn^asa  «opy^  dte^awMfd^n-HeU^  that  this 
andbiently  ehowad  tbe'ipftper  to<be  aeopy  of  the 
sawaad.  Jkmd  v„Hm4*^  12 Law  J. R«!Pw<na).^B. 
JO^.f  «.o.iUiif4v'£r«d^od>J«Pp«l.&L.:p.C«288. 
.^  [And  see  ArbitVAtQii9<  Peinor  and  I>aty.o5— ia 
ptiSkmtplewaafti^^iUe,  XOw  P«8P  ^3 ; .  J^a^^i^v.  ifiiyor, 
4*0.  «!f  London,  ante,  page  26;  JUen  v.  Leia^  dale, 
•piagt,^]"     '.   •  - 1- (^  •.  '-'f  ." 

•     '    '  tt)^^<^   •  ■*■"■      '   ' 

..a)0«Mro%*,'. 

• '  The  Court  will  not,  on<disposing  of  ^a  mle  for 
aatting  adda  an  awiard  on-  tbe  grvbud  that  tbe  arbi- 
trator bad  proceeekl  tmparU;  dieido  the qaestion 
wbetberthb  paity  againatiriwm  dieitsnrd  la  made 
aball  pay  tbe  coata  wrising'  fionL  his  delay  ^  <  bett  a 
aepaiace  motiea'  for  that  pufpose-  moat^  be  made. 
•<SAidisia  ▼:  Cltffee^  9  Dawk  P.C.  560. 
■  An  awaad  diseoted  thai^AaadiB  8bonld:eaeb 
pay  a  mosetyof  tlie  ooata;  o£;Ale  lafaamcB  and  of 
ibb  atnird.  A  took  up  die  <  award;  and  paid  the 
whole  of  tbe  ooeta<  The  Oomt^'in  aetdnf  aaide  the 
9watd,  revised  to  make  any  oidex,  aa  to  tbe  repay- 
ment of  any  part  of  the  costs  to  A.  *  In  r&  Htil^ 
10  Law  J.  kapi  (vu^)  CP.  216 }  2  Mt  d;  O.  847 ; 
8  8&  (H.8.)  26a 

-  A  «auae,  and  all  mattara  in  di&renoe,  having 
bean  refoned  to  aa  arbitratar,  tbe  coats  in  the 
oauae  to  abide  tbe  event,  and  the  ooats  of  tbe  t6- 
inranee  and  award  to  be  in  tbe  diaeretion  of  the 
arUthitat,  the  axbiniator  foubd  all  tlie  isaues  in 
AfvouK  of  the  plaintiff  I  be 'also  found.  thnt>  there 
were:  no  other  taattefea  in  diffeceaoe  than  tbose  in- 
to]  vied  in  the  canse,  and  dineeted  thecaatsrof  the  rs- 
.forenee  to  bo  faomf  by  eaeb  party  in  equal  moieties : 
Held,  that  tbe  plaintiff  was  not  i  entitled  to  dll  tbe 
ooate  of  oonnscl,  attomiea,  and^witneasOs  attending 
bafom  the  arUtntor,  thn  aune:lieiag  oeatvof  the 
'reforenoe  and  not  in  tbcr  amsed  -  Tbe  costs*  in-  tbe 
oanae  aretiioae  wbiA  are  innunnduprto  tbe  tsne  of 
the  redinenoe.  tfirmonv*  ;Ardboii,>J4  Law  J.  Rop. 
(9.8.)  Ssefau  82;  IB.Ml  &  W.  3^7 ;  2  DowL  &  L. 
*-C.  *06.  '  A 

(2)  Certificate  qf  ArbiCriatorfoTf 

By  content  oi  ptrtiett  an  arbttraton  baa  power  in 
an  action  of  trespats,  or  trespaas  on  the- case,  to 
eerttfy,  under  8  &  4  Viet4«.  24. «.  2^  tbnt  die  notion 
waa  really  brought  to  M^  a  light  lie  mnst  exer- 
cise hia  power^  8s  nearly  as  the. case  will  a^it, 
like  a  Judge  at  Nisi  Prius.  Spam  v.  C^uidtU,  10  Law 
J.  Rep.(9.B.)fixcb^8I8)8M.^W.  128)  9Dowl. 
P-Cv  746.  ^ 

Ad  action  having  been  brought  to  tiy  a  right, 
waa  referred  by- an  order  of  reference,  wbicb  con- 
tained It  ckute  that  tbp  arbiirator  was  to  have  all 
tbe  powiei M  to  eertify  that  a  Judge  would  bare  bad, 
and  alaOf  that  the  Court  might,  if  they  tliougbt 
£l,  aend  the  award  baek  to  be  amended.  Tbe  ar- 
bitrator having  found  for  tbe  plaintiff,  with  one 
farthing  damages*  bat  having  refused  to  certify, 
under  3  &  4  Vict  c  24.  a.  2»  that  tbe  action  was 
really  brought  to  try  a  right,  this  Court  refused  to 
send  back  the  award  to  be  amended.  Perry  v.  />Mfm, 
12  Law  J.  Rep.  (n.8.)  Q.B.  361 ;  8.0.  Bwif  v.  Ihmn, 
I  Dowl.  &  L.  P.C.  141. 
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(3)  Ttuathn  of. 

Where  a  party  was  entitled  to  costs  under  sn 
award : — Held,  that  bevaseatitledtokave  them  taxed 
immediately,  althongb  the  time  had  not  passed  for 
moving  to  set  aside  the  award.  lAttlg  v.  Newton^ 
1 M.  &  O.  976 ;  2  Se.  {ha,)  1^9. 

Where  the  Master  has  taxed  costs  as  between 
attorney  and  elient,  pursuant  to  the  -directions  of 
an  award,  wiiich  directions,  it  is  suggested,  are  an 
excess  of  authority  on  the  part  of  an  arbitrator,  the 
Court  will  not  direct  the  taxation  to  be  reviewed, 
the  proper  preliminary  step  being  to  move  to  set 
aside  the  award.  Bar  tie  v.  Mutgr^ve,  I  Dowl  P.C. 
(ha)  325. 

Three  actions  by  the  same  plvntHI  were  referred, 
the  cosu  of  the  reference  to  be  in  the  discretion  of 
the  arbitrator.  The  arbitrator  awarded  that  each 
parQr  should  pay  half  the  costs  of  the  reference. 
One  attorney  attended  for  all  the  defendants,  and 
the  Master  allowed  hid*  one  third  of  his  travelling 
cxpeosea: — Held,  that  the  taxation  was  wrong,  and 
that  the  Master  should  have  cakidated  the  cosu  on 
both  sides,  and  then  have  divided  them.  Daff  t. 
Kvrrh,  1  Dowl.  P.C.  (ii.a.)  353. 

Whm  an  arbitrator  found  two  pleas,  which  went 
to  the  whole  cause  of  action,  for  tne  defendant,  but 
found  ether  pleaK  for  the  plaintiff  and  gave  the 
plsiotiirTj;.  damages:— Held,  that  the  Master  was 
light  in  giving  the  defendant  the  general  costs  of 
tbe  cause. 

SembU—ThMt  the  award  was  not  bad  for  giving 
the  plaintifT  the  ^1$.  damages,"  but  that  those 
wonls  might  be  rnected  as  surplusage.  Rjoa  y. 
Oifim^  if  Law  J.  Bep.  (n.s.)  aB.  265 ;  2  DowL 
P.C.  (tf.a.)  983. 

Uliefe  to  one  count  in  a  declaration*  there  were 
ire  pleas,  each  of  which,  if  true,  was  a  complete 
aasver  to  the  count,  and  the  cause  was  referred  to 
ajbitjatum,  the  costs  of  the  action  and  of  the  award 
lo  abide  the  event  of  the  award;  and  the  arbitrator 
fiwiid  that  the  plaintiff  had  a  good  cause  of  action 
oo  that  count,  a  rule  was  made  absolute,  ordering 
the  Master  to  tax  the  plaintiff  his  costs  on  all  the 
issue*  ariMng  upon  that  count;  and, fikrrtf,  whether 
fcuch  a  finding  does  not,  in  fact,  amount  to  a  distinct 
C riding  upon  each  of  the  issues.  Williamson  v. 
Lock,  l4LawJ.Rep.(K.B.)  aB.98;  20owl.  &  L. 
P.C.  782. 

A  cause  and  all  matters  in  difference  having 
been  referred  to  arbitration,  an  award  was  made, 
dlreeting  the  payment  of  a  certain  sum  by  the  de- 
ISmdant,  together  with  the  costs  of  the  cause  and 
of  the  award ;  at  the  taxation  of  costs,  the  allocatur 
was  made  by  the  Master,  without  objection  by  the 
idendant,  for  the  aggregate  amount  of  both  classes 
of  eoats,  for  which  sum,  on  the  same  day  (4th  of 
^nne),  jo^^ment  was  entered  up.  The  plaintiff 
having  di^on  the  18th  of  November,  a  scire  facias 
was  sued  out  on  the  12th  of  January  following,  to 
which  the  defendant  pleaded  on  the  19th.  On  an 
application  made  on  the  24th,  to  set  aside  the  judg- 
ment, OB  the  ground  of  iu  falsity,  by  reason  of  its 
including  the  co*ts  of  the  award,  which  were  not 
properly  recoverable  in  the  cause, — Held,  that  the 
objection  resolved  itself  into  a  point  of  irregularity 
afMMB  the  allocatur,  which  was  answered,  first,  by 
rue  consent  of  the  defendant  to  the  Master's  Uxa- 


tion;  and  secondly,  by  the  waiver  arising  upon  the 
lapse  of  time  permitted  to  intervene  between  the 
period  of  the  allocatur  being  made  and  the  appB- 
eation.  Bignall  v.  (?a/e,  2  M.  fr  O.  364 ;  1  Dowl 
P.C.  (».8.)  497. 

{it)  AttatBiumtUfmrmsm-p<nfwuntrf. 

Where  on  a  reference  the  costs  of  the  cause  "^ere 
to  abide  the  event,  and  of  ihe  reference  and  aWaid 
to  be  hi  the  discretioti  of  tile  arbitrator,  and  he  fotfnd 
ihe  defendant  entitled  to  the  verdict,  and  dit^ted 
the  costs  of  the  refetence  to  be  paid  by  tiie  ]k1aintit( 
-^Held,  that  the  defendant  was  hot  entitled  lo  sn 
attachment,  in  the  first  instanbe,  for  non-paymeift 
Of  the  costs.  DaidiU  v.  Btadte^  t  M.  &  G.  960^ 
2  Sc.  (Ji.s.)  155. 

(r)  Makhtg  Award  au  Order  rfOmrC         / 

A  motion  to  make  an  award  an  brder  of  court 
must  be  made  upon  notice;  and  the  party  intending 
fo  impeach  the  award  must  then  give  nottee  of  * 
cross  motion  for  that  purpose.  The  awaVd,'  w'h^ 
once  made  an  order  of  court,  is  conclusive.  WiUtim- 
son  V.  Pa^e,  1 1  Law  Z,  Rep.  (K.8.)  Ch,  198 ;  I  Hare, 
276. 


ARMY  AND  NAVY. 

[See  MtJtiirY.] 

Doubts  as  to  the  power  of  appointing,  convening; 
and  confirming  the  sentences  of,  courts-martial  ?n 
the  East  Indies,  removed  by  7  Vict  c.  18  ;  22  Law 
J.  Stat.  54. 

Naval  instructors  and  mates  in  the  Koyal'Navy 
empowered  to  draw  bills  of  exchange  upon  the 
Accountant  General  of  the  Navy,  for  their  personal 
pay,  5  Vict  c.  3 ;  1 9  Law  J.  Stat.  124. 


ARREST. 


[See  BaiL'— False  iMPBisoiJMfiNi* — Majucmos 
AND  Vexatious  Ajluest — Paactice,  Process '  > 

PillSONEK.] 

(A)  Undes  1  &  2  Vict.  c.  110.  s.  a. 

(a)  Affidavit. 

(b)  Order  to  hold  to  Bail 

(B)  Privilege  trom  A&best. 

(C)  Protection    from,  on  Final   Process, 

under  7  &  8  Vict.  c.  96.  s.  67. 

(D)  Detainer  and  Second  Arrest. 

(E)  Discharge  from    Arrest.     [See   Pri- 

soner.] 


Arrest  upon  final  process  in  actions  for  deiit,  not 
exceeding  20t  exclusive  of  costs,  abolished  by  7  ft 
8  Vict  c  96.  s.  57 ;  22  Law  J.  SUt.  App.  iu 

(A)  Under  1  &  2  Vict.  c.  110.  s.  S. 

(a)  Afidami. 

The  affidavit,  in  support  of  an  application  for  a 
capias  under  1  &  2  Vict  c.  110.  s.S,  need  not  state 
that  deponent  has  probable  cause  for  believing  that 
the  defendant  is  about  to  ouit  England.  It  Is 
enough  that  the  affidavit  enables  the  Judge  to  Ibrm 
that  belief.  ffiUU  v.  S*ooky  10  Law  J.  Rep.  (h.s.) 
Exch.266;  8M.&W.147. 


AEREW. 
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Where  a  Judge**  order^  aiider  I8t  2  Vict  c.  110. 
ft.  3,  foz  acreating  a  partj,  and  a  cajmu  thereon 
iMued  on  an  affidavit  which  vas  sworn  before,  hut 
the  jurat  waa  not  signed  by  the  Judge  until  after  the 
execution  of  the  eapia*,  the  Court  set  aside  the 
capkut  and  all  subsequent  proceedings,  for  irregu- 
larity, with  isMtai  BUI  w^  Bimtmtf  Ifl  Law  J.  Rep. 
(n^)  Exch.  302 ;  8M.&W.317. 

An  aflldavity  in  support  of  an  ap]^tication  for  an 
order  to  hold  to  bail  under  1  &  2  Vict.  c.  110.  s.  Z, 
•tAted  that  tlie  said  defendant  waa  ''justly  and  truly 
indebted  ta  this  deponeqt  in  tlte  sum  of  22^  and 
upwards* .  upon  the  balance  of  acoount  for  goods 
sold  and  deUvered  unto  the  said  defendant,  at  his 
raquest**  it— Held,  sufficient  without  stating  that  it 
was  an  account  stated  between  the  parties.,  K$nr 
rick  y.  Daviett  1 1  Law  J.  Rep.  (N.a.)  Exch.  57 ;  9  ht, 
&  W.  2i^i\DowLP.CL«(v.«.)  &47. 

Where  an  arrest  is  made  under  1  &  2  Vict  c.  1 10. 
8,  3,  the  affidavit  may  state  hearsay  evidence,  but  it 
must  name  the  informant  Gibbon  v.  Spalding,  12 
Law  J,  Bep.  (».a)  ExcK  180  ;  11  M.  &  W.  174; 
2  Dowl.  P.C.  (N.s.)BU. 

AJtudga's  order  to  hold  to  bail  was  obtained 
under  1  &  2  Vict  c.  110.  s.  3,  upon  tn  affidavit* 
which  stated, — **  the  defendant  is  a  lieutenant  in 
Her  Migeaty's  78th  Highlanders,  which  said  regi- 
luent  is  under  orders  ta  •mftafk  Sot  India;  and 
deponent  believes  apdbas  AO  doubt  that  the  defen- 
dant intends  to  embark  with  his  regiment,  and 
ijuit  England.'*  Aflerwards*  the  defendant's  attor- 
ney  made  an  affidavit,  stating  that,  upon  inquijy  at 
an  army  agenCs,  it  appeared,  that  the  78th  High- 
landers were  not  under  orders  for  India,  and  that 
deponent  had  been  informed  and  believed  that  the 
said  regiment  was  then  in  India;  but  the  defendant 
did  not  deny  that  he  was  going  abroad.  Upon  mo- 
tion to  set  aside  the  order: — Held,  that  ihe  affidavit 
was  primd  facie  sufficient  tn  support  the  order,  and 
that  no  sufficient  ground  was  shewn  for  rescinding 
it.  Arkemheim  v.  (hlegtnWf  14  Law  J.  Rep.  (N.84) 
Bach.  113;  13  M.  ft;  W.  620 ;  2  DowL  ^Ih  P.C. 

(6)  Order  to  hold  to  Bail 

The  order  for  arrest,  under  1  &  2  Vict  c  110.  ft.  3, 
can  only  be  made  by  a  Judge  at  chambers,  and  not 
by  the  Court  BwrMt  v.  Crow,  1  DowU  P.C.(ir.8.) 
774. 

A  capiat,  may  be  issued,  under  1  &  2  Vict 
c  110.  S.8,  into  a  county  palatine,  to  be  executed 
In  that  county,  although  it  be  indorsed  for  a  less 
aum  than  60/.  Brown  v.  STMiUant  10  Law  J.  Rep. 
(N  8.) Exch.  147 ;  7  M.  & W.  196;  8  Dowl. P.C. 8^2. 

Under  1  &  2  Vict  c.  110.  s.  3,  a  Judge  has  dis- 
CMtasB'Ao-  maks  or  not  to  inakis  an  otdex  to  hold 
m  defftiidaat  to  bail^on  la  plasntiff  shewing  that  he 
18  about  to  iM^e  fiagkad. 

And  where  such  order  has  been  made,  the  bail- 
bond  mky  be  cancelled,  if  it  shall  appear  on  the 
defieodant's  shewing,  tfaai  the  intended  absence  was 
only  temporary,  or  that  the  order  ought  not  in  dis- 
cretion to  have  been  made. 

Under  the  provisions  of  section  6,  the, Court  has 
power  to  aet  aside  any  order  made  by  any  Judge 
under  section  3.  Hitchcock  v.  Hunter ^  10  Law  J. 
R«p.  (ir.s.)  a.B.  87. 

A  person  may  be  held  to  bail  under  1  &  2  Vict. 


c.  110.  s.  3,  though  not  domiciled  in  England. 
Lawumdy.Eife,  12  Law  J.  Rep.  (n.s.)  aB.  12;  3 
Q.B.910:  3a.&D.356. 

(B)   pRTVlLEOfc  FROM  AftHftST. 

A  Queen's  chapUiQ  in  ordin{^ry  is  privileged 
from  arrest  on  (inat  process.  Winter  v.  Dibdin,  13 
Law  J.  Bep.  (n.s.)  ExcIl  263;  13  M.  &  W.  25 ; 
2t)owl&L.P.C.  211. 

A  barrister  is  not  privileged  from  arrest,  at  com- 
mon lawv  eu^do  et  redewido  to  and  from  a  court  of 
petty  sessions. 

SembU — That  the  privilege  does  not  extend  beyond 
the  case  of  barristers  attending  in  die  superior 
courts  and  courts  of  Nisi  Prius. 

If,  in  conseqtuence  of  the  Prisoners'  Counsel  Act, 
7  &  8  Will.  4.  c  114.  s.  2,  barristers  are  privileged 
in  any  case  when  attending  the  courts  of  magis- 
trate^ such  privilege  does  not,  at  all  events,  extend 
to  the  case  of  a  barrister  going  to  or  returning  from 
such  a  court,  without  a  previous  retainer  to  conduct 
business  there^  Newton  v.  Constable,  10  Law  J.  Rep. 
Cn.s.)  aB.  349;  2aB.  157;  1  6.  &  D.  408;  9 
JDowl.  P.O.  933. 

A  solicitor  wTio  is  proceeding  to  court  to  attend 
his  professional  business  there  pending,  is  privileged 
from  arrest. 

A  solicitor,  on  an  application  for  his  discharge, 
swor^ef  that  at  the  time  of  the  caption  he  was  pro- 
ceeding direct  from  his  dwelling-house  for  the  pur- 
pose of  attending  the  hearing  of  two  petitions  at 
Westminster.  On  the  other  hand,  two  witnesses 
deposed,  that  the  direction  in  which  he  was  walking 
was  not  the  direc^on  they  would  hav^  proceeded  in  as 
the  nearest  and  most  direct  way  to  Westminster: — 
Held,  that  this  was  not  a  sufficient  proof  of  de- 
via^on,  so  as  to  disentitle  the  solicitor  to  his  dis- 
charge. TJie  Attorney  General  v.  the  LeatherseUert* 
Company^  7  Bea.  157. 

The  bankrupt's  privilege  from  arrest  extends  to 
a  committal  under  the  Act  for  the  Relief  of  Insol- 
vent Debtors  for  non-pa}nnent  of  a  balance  due 
from  the  bankrupt  as  assignee  under  that  act  Ex 
parte  Bury  re  Snrv,  3  M.  D.  &  D.  809. 

Where  a  party  had  been  summoned  to  attend  the 
registrar  on  a  matter  which  had  been  referred  to 
him  by  the  Court,  and  after  being  examined  was 
arrested  near  the  outer  door  of  the  registrar's  office, 
he  was  ordered  to  be  discharged,  but  without  costs 
against  the  officer,  as  he  would  not  undertake  to 
bring  no  action  for  false  imprisonment  Ex  parte 
Burt,  2  M.  D.  8c  D.  666, 

An  attorney  going  abroad  is  not  privileged  from 
arrest  upon  mesne  process. 

A  party  who  applies  to  a  Judge  at  chambers  to 
be  discharged  on  one  ground  of  privilege  cannot, 
upon  a  subsequent  application  to  the  Court,  avail 
himself  of  another  ground  of  privilege,  on  which  he 
could  have  originally  insisted.  Flight  v.  Cook,  13 
Law  J,  Rep.  (N.S.)  Q-B.  78;  1  Dowl.  &  L.  P.C.  714. 

A  party  privileged  from  arrest,  who  remains  in 
custody  twenty-three  days,  may  still  apply  for  his 
discharge,  if  the  situation  of  the  other  party  has 
not  been  changed. 

QjtuBre — Whether  he  might  not  have  applied,  even 
though  the  situation  of  the  other  parties  had  been 
changed.  Webb  v.  Taylor,  13  Law  J.  Rep.  (n.s.) 
Q.B.  24;  1  Dowl.  &  L.  P.C.  676. 
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ARREST. 


[And  nee  Arbitration,  Witneitet— ArroRirETy 
Privilege — Bwt  v.  Magnay,  title  Malicious  Ar- 
rest.] 

(C)  Protsctiok  from,  on  Final  Pkoccss,  undbr 
7  &  8  Vict.  c.  96.  s.  57. 

The  statute  3  &  4  Will.  4.  c.  15,  s.  2.  provides, 
'*  that  any  person  representing  a  dramatic  piece  or 
production  without  the  consent  of  the  author,  shall 
he  liable  for  each  and  every  such  representation  to 
the  payment  of  405.  or  the  full  amount  of  the  benefit 
arising  from  such  representation,  or  the  injury  or 
loss  sustained  by  the  plaintiff  therefrom,  whichever 
shall  he  the  greater  damage."  Judgment  by  default 
having  been  signed  in  an  action  tor  an  aggregate 
number  of  penalties  under  20^ : — Held,  that  the 
defendant  was  protected  from  arrest  by  7  &  8  Vict, 
c.  96.  s.  57.  FUzhaU  v.  Brooke,  14  Law  J.  Rep. 
(n.s.)  aB.  193  }  2  DowL  &  L.  P.C.  477. 

Wherea  plaintiffhavingobtainedjudgmentfor  i5L 
brought  a  subsequent  action  for  that  debt  and  costs, 
amounting  togetlierto22/.,with  the  view  apparently 
of  taking  the  defendant  in  execution,  notwithstand- 
ing the  statute  7  &  8  Vict  c.  96.  s.  57,— the  Court 
refused  to  stay  the  proceedings.  Jotepk  v.  SuxUm, 
14  Law  J.  Rep.  (n.s.)  C.P.  148 ;  1  C.  B.  221 ;  2 
Dowl.  &  L.  P.C.  835. 

The  defendant,  having  been  sued,  in  May  1844, 
for  a  debt  amounting  to  152.,  consented  to  a 
Judge's  order  for  the  payment  of  the  debt  and  costs 
by  instalments.  The  sum  of  29A  St.  4dL  having  be- 
come due  in  September,  the  plaintiff  signed  judg- 
ment for  that  sum,  and  brought  an  action  on  the 
judgment,  with  the  view  apparently  of  taking  tho 
defendant  in  execution,  notwithstanding  the  statute 
7  &  8  Vict  c  96.  s.  57.  The  Court  refused  to  stay 
the  action,  and  intimated  that  there  were  no  words 
in  the  act  to  prevent  a  defendant  under  such  cir- 
cumstances from  being  taken  in  execution  in  such 
action  on  the  judgment  Uopkim  v.  Freeman^  14 
Law  J.  Rep.  (n.s.)  Exch.  21 ;  13  M.  &  W.  872; 
2  DowL  &  L.  P.C.  447. 

(D)  Detaikbr  and  Second  Arrest. 

Where  a  defendant  has  been  regularly  arrested 
on  an  attachment  out  of  Chancery,  the  fact  of  an 
irregular  writ  of  ca.  ml  issuing  out  of  the  Com- 
mon Pleas  against  the  defendant,  after  the  arrest, 
does  not  interfere  with  the  right  of  another  plaintiff 
to  detain  the  defendant,  by  virtue  of  a  subsequent 
CO.  ta.  Wright  v  Starfmrd,  1  Dowl.  P.C.  (n.s.)  272. 

Qtutrt — Whether  a  party  who  has  been  taken  in 
execution,  and  discharged  out  of  custody,  on  the 
ground  of  privilege  at  the  time  of  the  arrest,  can  be 
again  taken  in  execution  upon  the  same  judgment. 
Towert  v.  Newton,  10  Law  J.  Rep.  (N.s.)  CI.B.  106; 
1  aB.  819;  9  Dowl.  P.C.  576. 

Where  a  defendant  is  arrested,  and  discharged 
on  account  of  his  privilege  as  a  barrister,  he  may 
be  again  arrested  on  the  same  writ 

An  arrest,  though  made  on  a  warrant  founded 
on  a  particular  wnt,  is  virtually  made  on  all  the 
writs  then  in  the  sheriff's  possession  against  the 
defendant ;  and  consequently,  although  the  defen- 
dant be  entitled  to  his  discharge  on  the  particular 
writ,  on  the  ground  of  irregularity,  he  is  not  entitled 
to  his  discharge  on  the  others.  Secus,  if  the  arrest 
was  illegal  by  reason  of  the  wrongful  act  of  the 
■herifil 


VThere,  therefbre,  tho  vrit  on  which  the  warrant 
was  founded,  was  issued  on  a  judgment  which  had 
not  been  duly  revived  by  «e<./a.,  there  being  several 
other  writs  against  the  prisoner,  he  was  held  not  to 
be  entitled  to  his  discharge  from  custody  under 
these.  Barrack  v.  Newton,  Bieknall  v.  Newton,  and 
mtlutmtw.  Namtm,  iO  Law  J.  Rep.  («a) aB.  182 ; 
1  as.  515. 

Where  adefeodant,who  had  been  arrested  and  taken 
to  the  aueen's  Bench  prison  on  a  writ  of  co.  jo.  «at 
of  the  Palace  Court,  had  been  discharged  out  of 
custody  on  the  ground  of  privilege  as  a  barrister 
and  as  a  witness: — Held,  that  he  might  be  sab.* 
sequently  arrested  on  the  same  judgment 

The  order  for  the  defendant's  discharge  oodflr 
the  first  writ  contained  the  terms—"  the  delendant 
undertaking  to  bring  no  action"  :~^Held,  that  the 
plaintiff  had  not  waived  his  right  to  arrest  the  de- 
fendant a  second  time  by  imposing  these  terms. 

The  first  arrest  was  on  the  4th  of  April,  and  the 
writ  of  ca.  ta.  was  duly  returned  within  a  week  (in 
accordance  with  a  rule  of  the  Palace  Court) ;  the 
second  arrest  was  on  the  26th  of  May,  and  was  upon 
an  fUiat  writ : — Held,  that  the  issuing  of  an  aUae 
writ  was  proper. 

The  first  writ  had  been  returned  with  two  indorse* 
ments  upon  it,  made  by  the  marshal  of  the  Oueen's 
Bench :  the  firBt,  "  in  custody,"  the  second,  "  dis- 
charged by  the  order  of  Pattesoo,  J." :— Held,  that 
the  return  of  the  writ  so  indorsed  did  not  amount 
to  a  satisfaction  of  the  debt,  so  as  to  prevent  an 
aUat  writ  from  issuing. 

The  marshal  of  the  aueen's  Bench  may  detain  a 
prisoner  on  a  writ  of  co.  m.  iasued  out  of  Uie  Palaee 
Court  PkilUpt  V.  Price,  12  Law  J.  Rep.  (sijl.) 
as.  348 ;  1  Dowl.  &  L.  P.C.  110. 

Where  a  sheriff's  officer  permitted  a  voluntary 
escape  upon  a  writ  of  ca,  jo.,  and  the  sheriff  paid 
the  plaintiff  the  amount  for  which  the  arrest  was 
made,  and  the  plaintiff  thereupon  permitted  the 
sheriff  to  use  his  name  in  suing  out  a  second  writ  9 
— on  motion  to  set  aside  this  writ, — Held,  that  it  was 
improperly  issued,  and  that  the  rule  to  set  it  aaide 
being  a  matter  of  right,  the  Court  could  not  impose 
terms  upon  the  defendant  Gillett  v.  Atttm,  12 
Law  J.  Rep.  (N.8.)  aB.  5;  2  DowL  P.C.  (s.8.) 
413. 

A  CO.  «a.liaving  issued  and  been  delivered  te  the 
sheriff,  who,  by  the  direction  of  the  plaintiff's 
attomies,  issued  a  warrant  to  M,  his  officer,  notice 
was  afterwards  given  to  M  by  the  plainCiff'B 
attomies,  not  to  execute  the  writ,  hut  it  remained 
in  the  sheriff's  hands.  The  defendant  having  been 
arrested  by  the  same  officer  subsequently,  at  the 
suit  of  a  third  person : — Held,  that  the  defendant 
could  not  insist,  under  these  circumstnnoes,  that 
he  had  ever  been  in  custody  under  the  first  writ 

QMere — Whether  notice  to  the  sheriff's  ofileer 
intrusted  with  a  warrant  not  to  execute  a  writ  of 
CO,  to.  is  notice  to  the  sheriff  Howard  v.  Cautf/,  13 
Law  J.  Bep.  (na)  aB.  294;  2  DowL  &  L.  P.C. 
115. 

After  an  arrest  of  a  qnestionable  natnre  in  a 
house,  the^  prisoner  surreptitioualy  got  out  of  the 
house,  and*  was  arrested  in  the  high  road : — Held, 
that  the  second  arrest  was  legaL  SnowbaU  v. 
Dixon,  10  Law  J.  Rep.  (n.s.)  Ex.  £q.  5€;  4  Y.  & 
C0IL5II. 
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tmatami^m,**. 


ARSO^^.. 
.  'Se«  RrtUBVCj^y  JLdmiiBiotti-^^iitiMiSTMBiiT.] 

The  law  as  to  buraioe  farm  biuldiogs  amended 
•y^  fit  8  Vict  b.  fSH ;  22  Law  J.  Stat  l29. 

If  A  counsel  and  encbtirage  B  to  set  fire  to  a 
malt^lioase,  and  B  attempt  to  set  it  on  lire,  both 
liiay  l>l*-|omtlr  indicted  aft  principals  for  the  mis- 
deiManoar  of  attempting^  to  set  the  malt-house  on 
file,  although  A  was  Aot  present  at  the  time  of  the 
oIlHite^.    Regina  v.  Clayton,  1  Car.  &  It.  128. 

Where  on  an  indictment  Ibr  settbg  ihre  to  a  stable, 
it*  appeared  to  have  been  long  since  disused  for 
tint  purpose,  and  the  mangers,  ftc.  had  all  been 
taken  away,  leaving  nothing  bnt  a  lumber  shed  : — 
Hc^U,  that  the  indictment  could  not  be  sustained. 
Rtmwa  v.  CoHey,  2  M.  ft  R.  475. 

Where  A  and  B  were  indicted,  under  the  7  &  8 
Geo.  4.  e.  3(K  a.  17,  for  setting  fire  to  a  ^ood ;  and  it 
afpeaied  that  they  had  set  nre  to  a  summer-house 
wmch  was  in  the  wood,  and  from  which  the  fire  was 
communicated  to  the  wood : — Held,  that  they  might 
b«  properly  eonvieted  on  that  indictment.  Hegina 
▼.  Alice,  9  Car.  ft  P.  729. 

-When  the  prisoner  lighted  a  fiiffgoton  a  boarded 
fltfor,  wludh  was  scorched  and  blackened  but  not 
bwut  in  «Dy  part; — HeM,  not  sufflcfent  to  support 
the  charge  of  burning,  Regina  ▼.  RusseS,  Car.  ft  M. 
541. 

A  4»ai)ding  ejected  not  for  habitation,  but  for 
w«iiEiiien  to  take  their  meals  and  dry  their  clothes 
in,  which  has  four  walls,  a  roof,  a  door,  but  no  win- 
dow, and  in  wtiieh  a  person  slept  with  the  know- 
ledge,  but  without  the  permission,  of  the  owner,  is 
not  a  '^honse,'*  d)^  setting  fire  to  which  is  felony 
Wilkin  the  1  Vibt.  c.  89.  s.  3.  Reghta  v.  England, 
lOsr.ft^K.  683. 

VfOA  an  indlctmttil  for  settSng  fire  to  an  out- 
Immbv,  it  appeared  that  the  building  set  on  fire  was 
apig'^,  situ«ts>fn  a  yaitl  in  the  possession  of  the 
prMecutor,  into  Whictt  the  hack  door  of  the  prose- 
ctttorM  'house  Opened,  and  whteh  was  bounded  by 
fences  and  by  other  buildings  of  the  prosecutor,  and 
by  » t<Ctage  Md  ham,  whieh  were  let  by  the  proae- 
cntor  t»  a  tenant,  but  wUeh  did  not  open  into  this 
yatd:*-*-He>d,  that  ttis  pig^sty  was  an  out-house 
wiAiii  the  stat  1  Vict.  c.  89.  s.  8.  Reghta  v.  Janes, 
2  M.C.a  S08;  1  Car.  ft  K.  ms. 

Where  an  indictment  was  framed  on  sect  2.  of 
7  Wfll.  4i  ft  1  Viet.  e.  89^  and  the  prosecutor  fkiled 
in  the  pioof  of  persons  being  in  the  dwelling-house : 
— field,  Aat  the  priwmer  could  not  be  convicted  on 
the  3rd  section,  in  which  it  is  essential  to  allege  an 
intent  to  defnnd  or  injure.  Riegina  v.  Paice,  1  Car. 
&IL7& 


ART-UNION. 

Perfons  «oaneeted  with  art-unions,  and  others, 
indedmilieA  against  certain  penalties,  by  7  &  8  Vict 
c  100 ;  22  Law  J.  Sut  844. 

Tk€  iadsimiSty  of  members  of  art-unions  against 
certain  penalties  extended  by  8  &  9  Vict.  c.  57; 
28  Law  J.  Stat.  233. 

DiOBST,  1840—1845. 


ARTICLES  OF  THE  PEACE. 

[See  SB88ION8.] 

Wher^  articles  of  the  peace  were  returned  into 
court  by  ceriiorairi,  with  two  afil davits  annexed 
te  them,  on  the  same  parchment,  and  a  statement 
St  the  bottom  that  the  matters  contained  therein 
were  sworn  by  tiie  several  parties  above  named  :— 
Held,  that  it  suffietently  appeared  that  the  articles 
wtre  exhibited  upon  oath.  In  re  Dunn,  10  Law  J. 
Rep.(N.s.)M.C.20$  12Ad.ft £1.599;  3P.&D.415. 

Where  a  person  had  been  imprisoned,  in  defiiult  of 
sureties  on  articles  of  the  peace  exhibited  against 
him,  amd  discharged  bV  habeas  corpus  on  account  of 
adefect  in  the  warrant: — Held,  that  in  articles  of 
the  peace  subsequently  exhibited  against  him  by 
the  iams  person,  the  acfts  for  which  the  surety  had 
originally  be^n  granted  might  be  coupled  with 
other  acts  committed  since  his  discharge,  so  as  to 
gjre  a  character  to  the  whole ;  and  that  the  Court 
of  Cilnarter  Sessions,  to  which  they  were  exhibited, 
was  justified  in  taking  the  whole  into  its  considera- 
tion.   Ibid, 

When  a  prisoner  has  been  imprisoned  in  default 
of  recognisances  to  keep  the  peace,  and  has  obtained 
a  habeas  corpus,  to  which  the  warrant  of  commit- 
mMt  is  returned,  the  ord«r  itself,  together  with  the 
articles  of  the  peace,  may  be  brought  before  the 
Court  hycirthrati;  end  if,  in  the  opinion  of  the 
Court,  the  articles  do  not  diew  any  threat  or  evi- 
dence  warranting  the  Justice  or  Quarter  Sessions 
in  making  the  ord^r,  the  Court  will  order  the  pri- 
soner to  he  discharged.    Ibid, 

It  must  Araear  distinctly,  or  by  fair  inference, 
that  the  exmbitant  was  threatened,  either  in  lan- 
guage or  conduct  And  this  inference  must  be 
drawn  by  tiie  exbibitant,  and  sworn  to  as  his  belief, 
and  not  left  to  the  Court  to  diftw.  Where,  there- 
fore, the  articles  disclosed  a  long  course  of  persecu- 
tion and  annoyance  of  a  lady  by  a  professed  suitor, 
and  some  lang^ge  used  in  a  letter  of  ambiguous 
purport,  and  of  which  an  extract  only  was  given, 
and  were  accompanied  by  affidavits  of  other  persons 
corroborating  the  circun^tanoes  there  detailed,  and 
shewing  violent  and  unreasonable  conduct  on  his 
part:— -Held,  that  these  were  insufficient  to  warrant 
the  Court  in  requiring  surety.    Ibid* 


ASSAULT. 

[See  Indictmskt — False  Imprisonmbht— - 

Trespass.] 

Where  M  was  delivered  of  a  child  at  the  house  at 
which  A  and  B  resided,  and  they,  telling  her  that  the 
child  was  to  be  taken  to  an  institution  to  be  nursed, 
took  the  child  from  the  house,  and  put  it  into  a 
bag,  and  hung  the  bag  with  the  child  in  it  on  some 
park  railings,  at  the  side  of  a  footpath,  and  there 
leit  it: — Held,  that  this  was  an  assault  upon  the 
child.     lUgina  v.  March,  1  Car.  &  K.  496. 

An  indictment  for  assaulting  a  gamekeeper  with 
a  weapon,  under  the  stat  9  Geo.  4.  c.  64.  s.  2,  stated 
that  the  defendants  were  in  certain  land  of  J  R, 
Earl  of  B,  by  night,  armed  with  guns,  for  the  pur- 
pose of  destroying  game,  and  that  they  were  **  then 
and  there  in  the  said  land  by  night,  as  aforesaid, 
by  one  W  R,  the  servant  of  the  said  J  R,  Earl  of  B, 
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then  and  there  haying  lawful  authority  to  seize  and 
apprehend  the  said  [defendants],  found,"  and  that 
the  defendants,  with  the  guns,  assaulted  and  offered 
violence  to  W  R : — Held,  that  the  indictment  was 
bad,  as  it  did  not  sufficiently  shew  that  the  defen- 
dants, when  found  by  W  R,  were  committing,  any 
offence  against  the  stat  9  Geo.  4.  c  64.  Beguia  v. 
Cumock,  9  Car.  &  P.  730. 


ASSIGNMENT. 

Semble — ^That  the  profits  of  a  public  office  cannot 
be  assigned  for  the  benefit  of  creditors.  HiU  ▼.  PaaUp 
8  C.  &  F.  295. 

A  testator  in  Scotland  gave  all  his  property  to 
trustees :  first,  to  pay  his  debts ;  secondly,  to  pay 
Mrs.  R.  (a  married  woman)  so  much  of  the  annual 
proceeds  as  they  might  deem  necessary  for  the  sup- 
port of  herself  andfamily  daring  her  life,  declaringtne 
same  to  be  alimentary  and  exclusive  of  her  husband, 
and  not  to  be  attachable,  nor  assignable,  nor  subject 
to  any  deeds  or  debts  of  her  or  her  husband.  The 
acting  trustee,  with  consent  of  Mrs.  R.,  assigned  to 
her  alimentary  creditor  the  rents  of  the  trust  pro- 
perty :  first,  to  pay  debts  affecting  it ;  secondly,  to 
pay  part  of  the  rents  to  Mrs.  R.  for  aliment ;  thirdly, 
to  apply  the  residue  in  payment  of  the  debts  due  to 
the  assignee : — Held,  that  the  assignment  was  void 
on  three  grounds — viz., 

1st,  It  was  not  competent  to  the  trustee  to  sub- 
stitute another  person  for  himself  in  the  trust — 
which  was  the  effect  of  the  assignment 

2nd,  The  rule  of  law  in  Scotland  requiring  the 
concurrence  of  the  husband  in  his  wife^s  deed  could 
not  be  dispensed  with  by  his  absence  abroad  at  the 
time  for  a  temporary  purpose  only. 

Sid,  The  assignment  was  void,  as  it  violated  the 
express  prohibition  against  alienation :  and  in  this 
respect  the  law  in  Scotland  is  the  same  as  in  Eng- 
hind.     RetmU  v.  Ritchie,  12  C.  &  F.  204. 

The  assignees  of  a  chose  in  action,  the  assign- 
ment of  which  is  available  only  in  equity,  takes 
subject  to  all  the  equities  which  subsist  against  the 
assignor.     Ord\.  White,Z  Bea.  357. 

A  solicitor  who  prepared  a  deed  of  charge  on 
behalf  of  the  mortgagor  and  mortgagee,  held  to 
have  notice  of  that  incumbrance  on  the  occasion  of 
taking  a  subsequent  mortgage  of  the  same  property 
to  himself.  Perkins  v.  Bradley,  1  Hare,  219. 

A,  a  feme  sole,  held  a  bond  of  M  &  Co.  for  8,000/. 
and  interest  Upon  her  marriage  with  H  J,  this 
bond,  with  other  persona)  property,  was  assigned 
to  trustees  for  the  separate  use  of  A,  &c.,  and  one 
of  the  co-obligors  had  notice  of  that  settlement. 
By  a  separate  deed,  not  referring  to  the  other,  the 
real  property  of  A  was  settled  upon  similar  trusts. 
H  J,  having  got  possession  of  the  bond,  treated  with 
B  for  a  loan  of  money,  and  proposed  to  deposit  the 
bond  as  a  security,  representing  that  it  belonged  to 
him  ^'uremort/t,  and  producing  the  settlement  of  the 
realty,  which  he  stated  to  B  to  be  the  only  settle- 
ment. B,  without  previous  inquiry  of  the  obligor 
or  the  wife,  advanced  his  money  upon  the  accept- 
ance of  H  J  and  the  deposit  of  the  bond,  with  an 
undertaking  by  H  J  to  assign  the  bond  when  re- 
quired. The  acceptance  being  dishonoured,  a  year 
afterwards  B  gave  notice  to  M  &  Co.  of  his  claim. 


The  trustees  also  cUuming  the  bond,  M  £1  Ca  fled 
their  bill  of  interpleader :— Held,  that  the  tmatees 
had  the  better  equity  ;  for  that  previous  notice  of 
the  first  assignment  to  one  of  several  co-obUgors, 
who  was  alive  at  the  date  of  the  second  astignment, 
was  sufficient  to  protect  the  trustees  from  the  claim 
of  the  subsequent  incumbnnoery  with  notice  to  all, 
and  this  though  the  bond  were  joint  and  sevenL 

It  is  not  necessary  that  the  notice  sbould  be  given 
for  the  particular  purpose. 

The  question  is  one  of  priority  of  notice.  Whe- 
ther the  second  incumbrancer  made  previous  in- 
quiries or  not  ia  immaterial,  if  at  the  time  there  was 
no  subsisting  notice  of  a  prior  incumbraace: 

Smith  V.  Smith,  2  Cr.  &  M.  231,  may  be  reeon- 
ciled  with  Timton  v.  Ramibottofon,  2  Keen,  35,  on  the 
ground  that,  in  the  latter  case,  there  was  no  sub- 
sisting notice  at  the  time  of  the  second  incum- 
brancer giving  notice.  Meux  ▼.  Bell,  11  Law  J. 
Rep.  (n.8.)  Ch.  77  ;  1  Hare,  73. 

An  assignment  by  deed  of  a  meze  expectancy 
without  consideration,  and  without  notioe  to  the 
trustees  in  whose  names  the  stock  stands,  will  not  be 
enforced  in  equity  against  the  assignor. 

K,  who,  in  the  event  of  M  dying  without  issue, 
would  be  entitled  to  a  sum  of  stock  standing  in  the 
names  of  trustees,  in  trust  for  M  for  life,  assigned 
her  expectant  interest  in  the  trust  fund.  Upon  the 
death  of  M  without  issue,  the  assignee  filed  a  bill 
against  K  and  the  trustees  to  have  the  tcust  fund 
paid  to  him : — Held,  that  the  subject-matter  of  the 
assignment  being  a  mere  expectancy,  and  there 
being  no  formal  declaration  of  trust,  and  no  consi- 
deration, nor  any  notice  to  the  trustees,  the  Court 
would  not  enforce  the  deed  against  the  aaaignoi. 
Meeke  v.  KettkweU,  13  Law  J.  Rep.  (N.fl.)  Ch.  28; 
1  Ph.  34;2;  affirming  s.  c  1 1  Law  J.  Rep.  (M.a.)  Ch. 
293;  1  Haxe,464. 

By  the  marriage  settlement  of  A  &  B,  a  sum  of 
stock  was  settled  on  B,  the  intended  wife,  for  li&, 
with  remainder  to  the  children  of  the  marriage  in 
the  usual  way  ;  and  the  trustees  were  thereby 
authorized,  at  any  time  during  the  lives  of  A  and 
B  and  the  survivors  of  them,  in  case  they,  he,  or 
she  should  so  direct,  to  advauce  a  portion  of  the 
trust- fund  for  the  benefit  of  the  children  of  the 
marriage.  There  were  several  children  of  the  mar- 
riage. A  died.  B  married  C.  C  assigned  the  life 
interest  of  B  in  the  fund  to  D,  for  valuable  consi- 
deration. Whether,  by  virtue  of  a  direction  from 
B  to  the  trustees,  specifying  the  sums  to  be  raised 
by  way  of  advancement,  and  proper  objects  for  such, 
advances,  the  trustees  would  be  authorized  to  raise 
and  apply  such  sums  accordingly — qnare. 

In  this  case,  whether  the  dividends  during  the 
joint  lives  of  C  &  B,  or  during  the  life  of  the  wife, 
passed  to  D — quare.  fVhitmarsh  v.  Bobertsom,  11 
Law  J.  Rep.  (n.s.)  Ch.404 ;   1  Y.  &  Coll.  C.C.715. 

In  July  1826,  W  executed  a  voluntary  settlement 
by  which  he  assigned  his  household  goods,  and  all 
monies  owing  to  him,  and  all  policies  of  assurance 
and  other  securities  for  the  same,  and  all  other  his 
personal  estate  to  J  W,  in  trust,  for  the  grantor  for 
his  life,  and  after  his  death  for  W,  T  W,  and  M  his 
wife,  and  M  H,  the  two  nieces  of  W,  or  their  child- 
ren, in  manner  therein  mentioned.  By  the  same 
instrument,  W  granted  and  assigned  the  lands  in 
mortgage  to  him  to  J  W,  and  covenanted  with  him 
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to  make  and  execute  all  other  lawftil  acts  and  deeds 
fortbe  further  and  better  transferring  and  a88ig:ning 
the  estate  thereby  assigned.    After  execution,  the 
deed  was  deHvered  to  J  W,  and  W  continued  in 
possessioB  of  the  furniture,  and  in  receipt  of  the 
income  arising  frem  the  mortgage  security,  and  no 
notiee  of  the  assignment  was  giren  either  to  the 
mortgagor  or  to  the  grantor  of  the  policy  of  assur- 
ance which  W  had  effected.    M  H  died,  leaving 
W  W  H  and  D  A  H,  her  children,  surviving  her: 
and  in  1833,  W,  by  his  will,  gave  to  A  and  M,  as 
tmstees,  the  lands  therein  mentioned,  and  the  monies 
seemed  by  way  of  mortgage,  and  all  his  right,  &c. 
in  the  policy  of  assurance,  and  bis  household  eflects, 
and  the  residue  of  his  estate  in  favour  of  W  W  H 
and  D  A  H,  and  appointed  A  and  M  his  executors. 
The  will  was  duly  proved  by  A  alone,  who,  as  well 
•a  W  W  H  and  D  A  H,  insisted  that  the  deed  of 
settlement  was  invalid,  whereupon  J  W  filed  his  bill 
against  the  executors  of  the  testator's  will,  the  re- 
siduary legatees,  and  the  surviving  cestui  que  truH 
tinder  the  settlement,  and  her  husband,  praying  an 
account  of  the  household  fiimiture,  monies,  and  se- 
curities for  money,  policies  of  assurance,  ftc,  pos- 
sesaed  by  W  at  the  date  of  the  indenture  of  settle- 
tnent,  and  that  it  might  be  ascertained  what  estste  and 
interest  therein  were  assigned  to  the  plaintiff  under  the 
indenture  of  settlement,  and  that  the  trusts  thereof 
might  be  executed,  and  that  an  account  might  be 
talien  of  W's  personal  estate  possessed  by  his  exe- 
cutors, and  of  hia  debts,  and  that  his  personal  estate, 
aoquiied  subsequently  to  the  date  of  the  indenture 
of  settlement,  might  be  declared  first  liable  to  the 
payment  of  his  debts,  and  that  the  property  assigned, 
or  the  value  thereof,  might  be  made  good  out  of  the 
personal  estate,  and  that  the  defendants,  the  trustees, 
noight  be  decreed  to  join  in  conveying  and  surren- 
dering the  legal  estate  in  the  mortgaged  lands  to 
the  plaintiff  as  trustee  of  the  surrender: — Held,  that 
there  was  no  complete  or  effectual  assignment  of  the 
mortgage  debt,  or  policy  of  assurance,  by  the  inden- 
tare  of  settlement,  to  be  acted  on  or  enforced  by  the 
jHMignee,  without  a  further  act  to  be  done  by  the 
flwsignor,or  those  representing  him ;  and  that  as  to 
the  household  furniture,  the  plaintiff  ought  to  have 
proceeded  at  law  to  recover  it,  the  bill  claiming  the 
f^sl  right  therein  for  the  plaintiff.     Ward  v.  And' 
iamd,  14  Law  J.  Rep.  (n.s.)  Cb.  145. 


ASSUMPSIT. 

[See  Account  Stated — Bills  of  Exchanob 
ASiT}  Promissory  Notes — Goods  sold  and  de- 
I.IVERXD — Indebitatus  Assumpsit — Judgment, 
Arrest  of — Money  Counts — Warrant  of  At- 
TOUSEY — Work  and  Labour,] 

(A)  When  maintainable. 

(B)  CoirsiDERATION. 

(C)  Pleas. 


(A)  When  maintainable. 

Where  the  defendant,  on  opening  an  account 
with  a  joint-stock  banking  company,  gave  a  bond 
oonditioned  for  the  payment,  at  the  expiration  of 
three  months  after  notice,  of  all  sums  due  (not  ex- 
eMding  a  stated  amount)  for  advances  made  or  to 


be  made : — Held,  that  such  bond  did  not  preclude 
the  company  fVom  maintaining  assumpsit,  the  bond 
being  clearly  intended  as  a  collateral  security  only, 
and  for  a  limited  amount  Holmes  v.  Bell,  3  Sc. 
(H.s.)  479. 

Where  the  plaintiff  and  defendant  entered  into  h 
deed  of  agreement  for  the  performance  of  certain 
chemical  services,  containing  a  power  to  determine 
it  by  notice  in  case  of  the  experiments  not  succeed- 
ing before  a  certain  date,  and  afterwards,  another 
agreement  not  under  seal,  referring  to  the  former 
deed,  and  amounting  simply  to  an  extension  of  the 
time,  was  entered  into : — Held,  that  the  deed  not 
having  been  determined,  the  action  of  assumpsit 
for  the  latter  agreement  was  not  maintainable. 
Gwyrme  v.  Davy,  2  Sc.  (n.b.)  29  ;  9  Dowl.  P.O.  1. 

[And  see  Russell  v.  Smyth,  title  Action,  ante, 
p.  7.] 

(B)  Consideration. 

A  deed  of  separation  between  a  husband  and  hia 
wife  having  been  drawn  up,  but  not  executed  by  the 
husband : — Held,  that  his  executing  such  deed  waft 
a  legal  consideration  for  a  promise  by  a  third  person 
to  pay  a  sum  of  money  to  the  husband  towards  the 
discharge  of  certain  debts  and  expenses,  for  which 
the  husband  was  solely  liable.  Jones  r.  Watte,  9  C. 
&  F.  101 ;  affirming  s.  c.  4  Law  J.  Dig.  88. 

Where  a  declaration  stated  that,  in  consideration 
that  the  plaintiff,  at  the  request  of  the  defendant, 
had  bought  of  the  defendant  a  horse  for  ZOl,  the 
defendant  promised  that  the  horse  was  sound,  and 
free  from  vice, — the  declaration  was  held  bad  in 
Arrest  of  judgment,  on  the  general  principle  that 
a  consideration  past  and  executed  will  support  no 
other  promise  than  that  which  the  law  implies. 
Hoseorlaf,  Thonuu,M  Law  J.  Rep.  (n.s.)  Q.B.  214; 
8  Q.B.  234;  2  G.  &  D.  508. 

The  plaintiff,  who  was  a  cook  on  board  a  merchant 
ship,  was  engaged  by  the  defendant  to  serve  in  that 
capacity  on  board  a  man-of-war,  of  which  the  de- 
fendant was  captain,  and  extra  wages,  in  addition  to 
the  ordinary  pay,  were  promised  him.  The  plaintiff 
went  on  board  the  defendant's  ship,  and  was  rated 
in  the  usual  way,  and  acted  as  cook,  receiving  pay 
as  a  seaman : — Held,  that  there  was  a  good  consi- 
deration for  the  promise  of  the  defendant  to  pay  the 
extra  wages,  and  that  an  action  might  be  maintained 
by  him,  against  the  defendant,  in  respect  of  them. 

Quare — Whether  such  a  contract  shbuld  not  have 
been  specially  declared  on.  Clutterbuck  v.  Cqffln,  1 1 
Law  J.  Rep.  (n.s.)  C.P.  65 ;  8  M.  &  G.  842;  4  Sc. 
(H.s.)  609;  1  Dowl.  P.C.  (N.8.)  479 ;  Car.&M.272. 

Where  the  reputed  father  of  an  illegitimate  child 
wrote  to  the  mother  as  follows : — "  As  long  as  your 
future  conduct  is  correct,  and  the  situation  you  are 
placed  in  remains  a  secret,  my  allowance  to  yoti  of 
60/.  a  year  will  be  paid  with  punctuality ;  but  I 
must  remind  you,  were  it  to  become  known,  the 
allowance  of  a  magistrate  would  be  4«.  or  6s.  a 
week  :•• — Held,  thatthe  charge  and  maintenance  of 
the  child  was  a  good  consideration  to  support  an 
assumpsit ;  and  that  such  consideration  was  suffici- 
ently apparent  Jennings  v.  Brown,  12  Law  J.  Rep. 
(N.s.)  Exch.  86 ;  9  M.  &  W.  496. 

A  declaration  stated,  that  disputes  and  contro' 
versies  were  pending  between  the  plaintiff  and  de- 
fendant, as  to  whether  or  not  the  defendant  was 
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indebted  to  the  plaintiff  in,  to  wit,  tiie  turn  of  l78iL 
2».  S4.,  for  money  lent,  p&id,  &c.  for  the  defendant 
by  the  plaintiff;  and  therenpon,  in  oonaideration 
that  the  plaintiff  would  then  promiae  the  defendant 
not  to  aue  the  defendant  at  any  time  for  the  reco- 
Tery  of  the  said  sum  so  in  dispute  between  them, 
nnd  would  accept  from  the  defendant  the  sum  of 
lOOi.  in  full  satiafacUon  and  discharge  of  the  same, 
the  defendant  promised  the  plaintiff  to  pay  him  the 
sum  of  lOOi : — Held,  that  the  mere  existence  of  dis- 
putes and  controversies  was  not  a  consideration  for 
the  defendant's  promise  to  pay,  no  debt  being 
allied  to  be  due,  and  no  action  having  been  com* 
menced.  Edwardi  r,  Baugh,  12  Law  J.  Rep.  (ha) 
£xch.  426 ;  1 1  M.  &  W.  641. 

(C)  Pleas. 

The  plea  of  non  assumpsit  is  admissible  in  an 
action  against  an  executor  on  a  banker's  cheque 
drawn  by  his  testator.  Rollestan  v.  DUeon,  14  Law 
J.  Rep.  (n.8.)  Exch.  304. 

By  an  agreement  for  letting  a  farm,  the  plain- 
tiff was  to  keep  the  buildings  upon  the  premises 
insured  in  the  sum  of  600/.,  and  to  rebuild  in  case 
of  fire ;  and  to  repair  the  premises  within  twelve 
monthst  after  which  the  defendant  was  to  keep  them 
in  repair.  In  an  action  at  the  end  of  the  term,  for 
not  keeping  in  repair,  the  declaration  set  out  the 
agreement  by  the  plaintiff  to  repair  within  twelve 
months,  and  the  defendant's  promise  to  keep  in 
repair  subsequently,  and  contained  an  averment 
that  the  plaintiff  did  all  necessary  repairs  within 
twelve  months,  and  that  the  defendant  held  and 
occupied  the  farm,  &c. ;  but  omitted  all  mention  of 
the  insurance  by  the  plaintiff  The  defendant 
pleaded  non  assumpsit ;  and  that  he  did  not  become 
tenant  upon  the  terma  in  the  declaration  stated. 
The  plaintiff  having  been  nonsuited  at  the  trial,  for 
the  insufficiency  of  the  declaration: — Held,  that 
the  consideration,  as  well  as  the  promise,  was  put 
in  issue  by  the  plea  of  non  assumpsit,  and  that  the 
nonsuit  was  right  Beech  v.  White,  10  Law  J.  Rep. 
(]i.s.)  Q.B.  4;  12  Ad.  &  E.  668 ;  4  P.  &  D.  S99. 

To  an  action  of  assumpsit,  the  defendants  pleaded 
that  the  promises  were  made  by  them  jointly  with 
one  T  M,  and  that  before  action  brought,  the  plain- 
tiff, on  account  of  the  sum  due,  and  the  promises,  &c 
drew  his  bill  of  exchange  on  T  M,  which  he  ac- 
cepted, and  delivered  the  same  to  the  plainti£^  who 
received  it  for  and  on  account  of  the  sum  due : — 
Held,  that  the  pluntiff  having  taken  a  security, 
which  was  assignable  to  a  third  party,  the  plea  was, 
primd  facie,  an  answer  to  the  action,  and  was  a  good 
plea,  without  shewing  either  that  the  bill  had  been 
paid  or  indorsed  to  a  third  party.  Mercer  v.  C^ete, 
12  Law  J.  Rep.  (n.s.)  C.P.  56;  4  M.  &  O.  604) 
6  Sc.  (n.8.)  664;   2  Dowl.  P.C.  (n.8.)  619. 


ATTACHMENT. 

[See  Abbitration — Attorney  and  Solicitor 
— Costs — Sherifp— Witness.] 

(A)  When  it  lies. 

(B)  Rule  for. 


(A)  When  it  lies. 

An  attachmcBt  will  lie  against  an  overseer  of  a 
parish,  and  also  against  the  solicitor  of  the  parish, 
for  refusing  to  produce  the  rate-books  of  such  parish 
at  petty  sessions,  in  obedience  to  a  Crown  Office 
subpcena,  in  an  inquiry  touching  the  settlement  of 
a  pauper.  Regiaui  v.  Greetunoa^t  Megi$ta  v.  Cbvy, 
14  Law  J.  Rep.  (k.s.)  M.C.  190. 

Where  an  order  was  made  by  a  Judge  upon  the 
plaintiff's  attorney,  under  2  Will  4.  c.  89.  s.  17, 
to  declare  '*  the  place  of  abode  of  the  plaintiff  on 
pain  of  being  guilty  of  a  contempt,"  and  the  plain- 
tiff caused  his  attorney  to  deliver  a  false  account 
of  the  same,  the  Court,  under  the  circumstances, 
discharged  a  rule  for  an  attachment  against  the 
plaintiff  on  payment  of  costs  by  him,  but  intimated 
their  opinion  that  his  conduct  amounted  to  a  con- 
tempt of  court.  Smith  v.  Bond,  14  Law  J.  Rra. 
(n.8.)  Exch.  114;  IS  M.  &  W.  504;  2  Dowl.  &  L. 
P.C.  460. 

By  an  order  of  Nisi  Prins,  made  by  consent,  it 
was  ordered  that  a  juror  should  be  withdrawn  in  the 
action,  and  a  suit  in  equity  between  the  same  par- 
ties dismissed;  that  the  defendant  and  one  W  J 
should  abandon  all  claim  to  certain  patents,  and 
that  the  patents  and  the  assignment  thereof  to  the 
defendant  be  given  up,  and  that  the  defendant  should 
execute  an  assignment  thereof  to  the  plaintiff  on 
demand.  It  was  also  ordered,  that  the  plaintiffs 
should  psy  to  the  said  W  J  750L  in  full  of  all 
claims ;  that  the  plaintiffs  should  pay  the  defen- 
dant 100/.  for  expenses ;  that  the  said  W  J  should 
be  allowed  to  execute  orders  to  the  extent  of  10,000 
spindles,  without  paying  patent  right,  and  10,000 
more  on  payment  of  4d.  a  spindle ;  and  that  the 
defendant  should  pay  to  the  said  W  J  750/.  and 
4J.  a  spindle,  patent  right,  upon  10,000  spindles, 
and  that  the  said  W  J,  at  the  expense  of  the  de- 
fendant, should  release  all  claims  against  the 
defendant : — Held,  that  the  payment  of  the  IQOL 
by  the  plaintiffs  to  the  defendant  was  ordered  abso- 
lutely, and  did  not  depend  upon  the  performance 
of  the  other  parts  of  the  order  by  the  defendant  as 
conditions  precedent ;  and  the  order  having  been 
made  a  rule  of  court  an  attachment  issued.  Bow- 
her  V.  TebbtUt,  14  Law  J.  Rep.  (n.s.)  Q.B.  114;  2 
DowL  &  L.  P.C.  787. 

(B)  RULB  FOR. 

Personal  service  of  a  rule  niei  for  an  attachment 
will  not  be  dispensed  with  in  any  case,  even  though 
it  is  shewn  that  the  party  has  systematically  evaded 
service,  and  the  applicant  has  no  other  remedy,  and 
though  the  party  is  an  attorney.  In  re  Pyne,  13  Law 
J.  Rep.  (n.8.)  aB.  37 ;  1  Dowl.  &  L.  P.C.  703. 

[See  Jaceh  v.  Magnay,  pott.  Attorney  and  So- 
licitor, (H)(c).] 

The  rule  for  an  attachment  against  a  married 
woman,  for  non-payment  of  costs,  pursuant  to  the 
Master's  allocatur,  is  absolute  in  the  first  instance. 
Regina  v.  Johneonj  13  Law  J.  Rep.  (n.s.)  Q.B.  32 ; 
5a.B.335;  1  D.  &M.  231. 

Where  a  rule  niei  for  an  attachment  for  non-pay- 
ment of  costs,  pursuant  to  an  award,  has  been  ob- 
tained in  one  term  and  dropped  in  consequence  of 
negotiations  between  the  parties,  and  part  of  the 
costs  are  paid,  if  it  is  sought  to  obtain  an  attach- 
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ment  finr  the  non-payment  of  tlie  rendnO)  the  rule 
for  that  pnrpoae  cannot  be  drawn  np  on  merely 
vending  the  dropped  rale,  and  an  affidarit  of  fresh 
danand. 

The  Court  will  dieeharge  a  rnle  obtained  on  tnch 
materiala,  with  coota,  if  an  action  for  the  leeovery 
of  the  com  in  dispate  waa  pending  at  the  time  of 
Um  demand  made.  Bmktr  v.  WtUs,  9  Dowl.  P.C. 
323. 


ATTORNEY  AND  SOLICITOR. 

[See  Eyibsvcb,  Prinleged  Communication — Iw- 
tehpleadbb — Scbiybnbb.] 

(A^  Abticlbb  ot  Clebbsbip. 
(a\  Inrolmeni  rf, 
(b)  Ditekarge  and  AulgnamU  rfi 
(e)  Sermee  wndtr. 

(B)  EZAMIBATIOK. 

(C)  Admisbiob. 

(D)  AMBmicBBT  or  tsb  Roli.. 

(£)  AnvuAL  Cbbtipicatb.    [See  Rb-admis- 

BIOV.] 

(F)  Rb-admisbion. 

{a)  N^Het^dtppMeatiemfor. 
ih)  Qemrml  OlffteHmu  to, 
{e)  After  Ntgket  to  pnatre  Antmai  Cert^ 
eats, 

(6)  Pbiyilbobs. 

(a)  To  be  ned  in  kU  own  Court, 

(b)  Arrest, 

(H)  Duties  and  Liabilities. 

id)  Generally, 
b)  Negligence, 

(c)  AUachment. 

(d)  Summary  Jurisdiction,  generally. 

(e)  Striking  off  the  SolL 

(1)  At  his  own  Request, 

(2)  For  Misconduct, 

(I)  Rbtaimbb. 
K)  Chamoino  Attobbbt. 
(LS  Dealings  with  Client. 
(M)  Pabtnbbship. 

(N)   AOBBEMBNT  NOT  TO  PBACTiSB. 

(O)  Bill  of  Costs. 
(a)  Delivery  vf, 
\b)  TaxaOonqf, 

(1)  Generally,  how,  when,  upon  whose  applk- 
cation,  and  by  whom  to  be  taxed, 

(2)  Order  rf  course  Jor^  under  64-7  Viet, 
c.  73.  s,  87. 

(3)  Upon  Terms,  where  BiU  delivered  more 
thanaMonth,  under  6  &  7  Viet,  e,  73. 
«.37. 

(4)  Upon  Special  Circumstanees,  rfter  Ver^ 
diet,  Writ  rf  Inquiry,  or  the  Expiration 
of  a  Year,  under  6  &  7  Vict,  c  73. «.  37. 

(5)  Upon  Special  Circumstances,  tfier  Pay- 
ment  if  BiU,  under  6  &  7  FieL  e.  73. 
«.41. 

(6)  CosU  qf  Taxation. 
(c)  Remedies. 

(1)  By  Action, 

(2)  Execution  under  1  ^  2  FicL  c  110. «.  18. 
(P)  LiBN  FOB  Costs. 


i 


ReHef  and  indennity  of  ekiks  to  aMamiet  and 
Mdieiton  in  oertain  caaea  pronded  for,  hj  6  Viet 
c.  10;  20  Law  J.  Stat  U. 

The  laws  relating  to  attomies  and  soUeiton  oob- 
aolidated  and  amended  by  6  &  7  Viet  o.  83|  %l 
Law  J.  Stat  134. 

Indemnity  granted  to  clerks  to  attornisa  and  so- 
Heitors  who  Iuto  omitted  to  inrol  their  contracts ; 
and  the  law  relating  to  the  inrohnent  of  snch  con- 
tracts,  and  to  the  disahilitiea  of  such  clerks, 
amended  in  oertain  caaea  by  7  &  8  Vict  c.  86 ;  22 
Law  J.  Stat  App.  1. 

The  6  Vict  c  9,  for  the  relief  of  clerks  to  attor* 
nies  and  solieilmrs  in  oertain  cases,  contains  the 
same  clauses  as  are  to  be  found  in  6  WHL  4.  c.  7 ; 
14  Law  J.  Stet  20;  and  7  WilL  4.  c  12;  13  Law 
J.  Stat  10. 

Solieitors  and  paitiea  aoting  in  person  enabled 
to  perform  the  dutiea  heretofore  perfoimed  by  the 
swam  and  waiting  derka  aa  attomies,  &&,  for  the 
parties.  Orders  of  the  26lh  of  October  1842,  xvl., 
12LawJ.Rep.(M.a.)Ch.3$  3Bea.lvii;  lPh.zzyii. 

Solicitors  are  to  state  their  names  and  places  of 
hoainess,  and  **  address  for  senrice,"  and,  when 
acting  as  agent  in  addition  thereto,  the  address  of 
the  principal  solicitor  on  all  pleadings  and  pro- 
ceedings.   Ibid.  Order  zrii 

Solicitors  signing  a  petition  of  rehearing  on  ap- 
peal, or  any  consent  to  a  petition,  or  notice  of 
motion,  or  any  proceeding  or  application  by  a 
pauper,  to  be  aubjeet  to  the  same  liaoilitiea  as  those 
to  which  the  sworn  clerics  were  subject  IMd. 
Order  xxT. 

After  the  expiration  of  one  calendar  month 
frmn  the  12th  of  January  1832,  no  attorney  or 
solicitor  allowed  to  practise  in  any  district  eowt 
of  bankruptcy  until  he  shall  hare  been  admitted 
and  inrolled  aa  an  attorney  or  solicitor  of  the  Court 
of  Bankruptcy  in  manner  prescribed  by  the  General 
Rules  and  Orders  for  regulating  the  practice  of 
the  said  court  Orders  in  Bankruptcy,  12th  No- 
vember 1842, 12  Law  J.  Rep.  (n.8.)  Bankr.  10. 

The  examination  of  persons  applying  to  act  as 
st^dtois  in  Chancery  required  and  provided  for 
by  Order  of  13th  January  1844^  13  Law  J.  Rep. 
(N.s.)Ch.803;  3Bea.xiiL 

Regnlationa  for  the  examination  of  candidaten, 
and  queations  aa  to  aervice.  Ibid.,  18  Law  J.  Rep. 
(B.8.)Ch.306;  5Bea.XTii 

Examiners  appointed  by  Order  of  13th  January 
1844,  13  Law  J.  Rep.<N.8.)  Ch.  308;  3  Bea.  xxiii. 

(A)  Abticlbs  of  Clbbkshif. 

(a)  Inrobnent  rf. 

Where  the  original  articles  had  been  destroyed 
by  fire,  leave  was  given  to  inrol  a  verified  copy  of 
them.    Ex  parte  Briggs,  1  Dowl.  &  L.  P.C.  94^ 

A  copy  of  articles  executed  fifteen  years  ago, 
were  allowed  to  be  inrolled  upon  afildavita  shewing 
that  the  articles  had  been  stolen,  with  other  articles, 
from  the  party  who  had  the  custody  of  them,  and 
could  not  be  produced.  Ex  parte  Nash,  3  M.  &  O. 
696;  6Sc.(m.8.)693. 

(6)  Discharge  and  Assignment  rf. 

If  an  attorney  become  insane,  the  Court  will 
discharge  his  articled  clerk  from  hia  articles,  and 
allow  him,  without  any  assignment,  to  enter  into 
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fkwli  artielM  for  fhc  retnalnder  of  his  term  of  ler- 
Tic«;  b«t  it  will  not  allow  the  period  daring  which 
the  master  has  been  insane,  and  before  Uie  new 
articles  are  entered  into,  to  be  reckoned  as  part  of 
his  requisite  five  years'  seryice.  E*p0rU  TutiMf, 
10  Law  J.  Rep.  (n.s.)  Q.B.  856. 

Where  a  cuerk  was  artided  to  an  attorney  Who, 
daring  the  continuance  of  the  ardcles,  absconded, 
the  Court  granted  a  rule  to  discharge  the  clerk 
from  his  articles,  and  permitted  it  to  be  serred  at  his 
last  place  of  abode,  in  Queen's  Bench  Office,  and 
on  his  agent,  if  he  had  one.  Em  parte  WiOdmon, 
9Dowl.P.C.820. 

Where  an  attorney  has  absconded,  hie  derk  may 
obtain  a  discharge  from  his  articles  of  clerkship, 
and  any  fiirther  articles  may  be  in  rolled  without 
an  assignment  of  the  original  articles.  Ex  ptarU 
CartUp,  12  Law  J.  Rep.  (n.s.)  Q.B.  98;  s.  o.  Ex 
parte  Camkyt  2  Dowl.  P.C.  (n.S.)  945. 

Where  an  articled  clerk  has  served  a  portion  of 
his  time  with  a  particular  master,  who  has  gone 
Abroad,  and  who  cannot  execute  an  assignment  of 
the  articles,  the  Court  will  allow  him  to  serve  the 
remainder  of  his  time  with  another  master,  without 
an  assignment  of  the  articles;  even  where  the 
assignee  of  the  articles  is  not  named  at  the  time  of 
the  application.  Ex  parte  Haneock^  2  Dowl.  P.O. 
(M.S.)  54. 

(c)  Service  under. 

Where  a  clerk  has  been  articled  to  otie  of  the 
members  of  a  firm,  and  he  covenants  to  serve  him, 
a  service  with  a  partner  after  the  decease  of  tibe 
master  is  not  service  under  the  articles,  although 
the  partner  was  a  party  to  the  articles.  Ex  parte 
DaUon,  9  Dowl.  P.C.  1 10. 

Where  a  clerk  is  discharged  from  his  article*,  on 
the  ground  of  his  master's  insanity,  he  must  be 
articled  to  another  attorney^  fbr  the  residae  of  the 
term  of  five  years  unelapsed  at  the  time  of  the 
insanity  commencing,  and  a  portion  of  the  time 
served  after  that  event,  with  other  attomiee  carrying 
on  the  master's  business,  cannot  be  reckoned.  Ex 
parte  Broum,  9  Dowl.  P.C.  526.  [And  see  Ex  parte 
Tttmer^  atUe^  {b),  page  46.] 

Where  the  attorney,  to  whom  an  articled  clerk 
had  been  assigned,  died  intestate,  and  no  adminis- 
tration was  likely  to  be  taken  out,  the  Court  granted 
a  rule,  calling  on  the  widow  of  the  deceased  master 
to  shew  cause  why  the  clerk  should  not  be  at  liberty 
to  re-article  himself  during  the  remainder  of  the 
term  he  ought  to  serve.  Ex  parte  LewU^  13  Law  J. 
Rep.  (H.8.)  aB.  261 ;  2  Dowl.  &  L.  P.C.  130. 

A  person,  admitted  as  an  attorney  of  the  Court  of 
Grea,t  Sessions  in  Wales,  prior  to  the  passing  of  the 
statute  abolishing  the  separate  jurisdiction  of  the 
principality  of  Wales  (11  Geo.  4.  &  1  Will.  4.  c.  70), 
and  who  has  had  his  name  entered  on  the  roll  in 
one  of  the  superior  courts  of  Westminster^  under 
section  16.  of  that  act,  is  entitled  to  take  a  derk 
under  section  3.  of  6  &  7  Viet.  c.  78,  and  may  make 
the  affidavit  required  by  section  %.  of  the  latter 
statute.  Ex  parU  Davie*,  13  Law  J.  Rep.  (N.fi.)  Q.B. 
146;  1  Dowl.  &L.  P.C.  892. 

Service  by  a  barrister,  as  clerk  under  articles  to 
an  attorney,  is  not  available  for  the  purpose  of  his 
being  admitted  an  attorney,  although  he  never, 
during  the  service,  practised  aa  a  barrister,  and 


although  it  was  wholly  tirom  inadrertenee  thM  hb 
omitted  to  petition  to  be  dfsbarred  prior  to  entering 
in  to  the  aitides  of  clerkship.  In  re  Baltemak^  14  Law 
J.  Rep.  (n.s.)  Q.B.  89;  2  Dowl.  &  L.  P.C.  725. 

(B)  Examination. 

Where  it  is  doubtfiil  whether  a  service  wider 
iirticlet  has  beeli  a  suffident  service,  the  examinei% 
ought  to  examine  the  applicant,  and  leave  the  fkcte 
for  the  judgment  of  the  Court  of  Queen's  Bench. 
Ex  parte  Llewellyn^  1 2  Law  J.  Rep.  (n.s.)  Q.B.  138 ; 
2Dowl.P.C.(N.8.)701. 

The  Court,  under  special  drcumstances,  wOl 
allow  an  articled  clerk  to  be  examined  for  admia- 
sion  as  an  attorney,  before  he  is  of  age.  Ex  parte 
Bamfield,  10 Law  J.  Rep.  (n^b.)  Q.B.  361;  9  Dowl. 
P.C,  1 16. 

Where  an  articled  cleik  has  served  hie  whole 
period  of  five  years,  but  has  not  attained  tbe  age  of 
twenty- one  years,  if  he  will  shortiy  attaita  that  age, 
the  Court  will,  under  certain  circumstances,  allow 
him  to  be  examined  though  still  an  infant.  Ex  parte 
Tehhe,  9  DowL  P.O.  151. 

Where  an  attorney,  to  whom  an  articled  clerk 
has  served  part  of  his  time^  has  absconded,  the 
Court  will  allow  him  to  be  examined  without  pro- 
ducing the  usual  testimonials  ftom  him  as  to  ser- 
vice, See.    Ex  parte  Carr,  1  Dowl.  PtC .  (  n  .8.)  565. 

An  articled  clerk  who  had  been  absent  from 
England,  during  his  clerkshipi  rather  more  than  a 
twelvemonth^  on  account  of  ill  health,  was  allowed 
to  be  examined  for  admission  as  an  attorney,  at  the 
expiration  of  his  clerkship.  Ex  parte  Croes,  12  Law 
J.  Rep.  (n.8.)  a.B.  138;  2  Dowl.  P.C.  (n.s.)  692. 

It  is  no  bar  to  the  examination  of  a  person,  in 
order  to  his  admission  as  an  attorney,  that  he  has 
been  fourteen  years  in  business  as  a  grocer,  since 
he  served  his  time  as  an  articled  clerk,  and  has  not 
previously  applied  to  be  admitted.  Ex  parte  fFarimg, 
12  Law  J.  Rep.  (n.s.)  Q.B.  280. 

Where  the  applicant  had  been  rejected  by  the 
examiners  on  the  ground  of  insufficient  service,  the 
Court  refused  to  refer  the  exainination  to  a  single 
Judge,  appeals  of  this  kind  being  by  Reg.  Gen. 
Hil.  6  Will.  4,  vested  in  all  the  Judges ;  but  the 
first  attorney  to  whom  the  applicant  had  been  ar- 
ticled being  dead,  ordered,  on  an  ex  parte  motion, 
that  he  should  be  articled  for  the  residue  of  the 
term  to  another  without  assignment.  Ex  pewte 
Carr,  9  Q.B.  447. 

(C)  AoMisaioif* 

Where  the  original  deed  of  assignment  of  the 
articles  of  clerkship  of  an  applicant  to  be  admitted 
an  attorney  had  been,  in  mistake,  annexed  to,  and 
filed  with  the  affidavit  of  such  assignment,  the  Court 
of  Queen's  Bench  permitted  the  examiners  to  re- 
ceive an  office  copy  of  the  aft^igninent,  and  to  pro- 
ceed to  the  examination  of  the  applicant,  as  if  the 
original  was  produced  to  them,  and  directed  also 
that  the  certificate  of  a  Master  of  the  Court,  that 
the  original  assignment  was  so  filed,  should  be 
deemed  sufficient,  on  granting  the  Judge's  fiat  for 
the  admission  of  the  applicant  as  an  attorney.  Ex 
parte  Buckle,  2  Dowl.  P.C.  (N.8.)  676. 

Where  a  clerk  had  regularly  served  under  his 
articles,  but,  in  consequence  of  his  master  abscond- 
ing, he  was  unable  to  procure  the  articles  of  clerk- 
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^p  which  he  had  kft  with  him,  Uw  Coiurt  aUowtd 
hiiD  to  be  admitted  without  producing  the  articles* 
a  certificate  of  inrolmept  being  produced.  ExparU 
NichoUs,  1  DowL  P.C.  (k.s.)  263. 

The  Court  will,  under  special  circumstances, 
allow  an  articled  clerk  to  put  up  his  notices,  after  the 
commencement  of  £aster  term,  for  the  purpose  of 
admission  on  the  last  day  of  Trinity  term.  Sx  parte 
Chaadlgr,  i  Dowl.  P.C.  (n.8.)  814. 

Where  a  party  gave  notice  of  intention  to  apply 
in  Trinity  term  for  admission  as  an  attorney,  and 
did  not  apply  until  Michaelmas  term: — Held,  tbat 
he  must  give  fresh  notice*  £js  parte  BUuUf  12  Law 
J.  Rep.  (n.8.)  as.  97. 

Where  a  party,  who  had  obtained  a  certificate 
from  the  examiners  in  Trinity  term,  1841,  omitted 
to  renew  it,  as  ordered  by  Reg.  Gen.  Hil,  tenOy 
6  Will.  4: — Held,  that  he  must  obtain  a  fresh  cer- 
tificate before  he  could  be  admitted  as  an  attorney* 
Ex  parU  Bromley,  12  Law  J.  Rep.  (n.8.}U.B.98{ 
2Dow1.F.C.(n.s.)388. 

An  attorney  who  has  been  admitted  in  one  of  the 
other  superior  courts  at  Westminster,  may  be  ad- 
mitted in  the  Queen*s  Bench  upon  production  of 
the  certificate  of  his  admission,  to  the  Master, 
without  motion.  Ex  parte  Roberts,  13  Law  J.  Rep. 
(v.s.)  an.  151 ;  1  Dowl.  &  L.  P.C.  829. 

An  application  to  admit  and  inrol  an  attorney 
of  the  courts  of  the  county  palatine  of  Durham, 
under  6  &  7  VicL  c.  73.  s.  45,  as  an  attorney  of  the 
superior  courts  at  Westminster,  may  be  made  in 
court. 

And  this  may  be  done  upon  an  affidavit  that 
the  party  had  been  admitted  an  attorney  of  the 
courts  of  the  county  palatine,  without  producing  a 
copy  of  the  rolL 

SeaMe — That  ''such  duty  as  by  law  required" 
in  that  statute,  means  the  fees  only.  Ex  parte 
Pa<rtdt,13LawJ.Rep.(N.8.)aB.90;  lDowl.&L. 
P.C.  696. 

(D)  Amendment  of  the  Roll. 

An  attorney  having,  by  letters  of  licence,  changed 
his  name,  his  description  on  the  roll  was  allowed 
to  be  amended.  Ex  parte  BetUhaU,  6  M.  &  G.  722; 
7Sc(N.s.)407;  1  Dowl.  &  L.  P.C.  747. 

(E)   Anntal  Certificate. 
[See  Re-admission.] 

(F)  Rb-admission. 

(a)  Notice  rf  ApptictUion  for. 

The  Court  refused  to  dispense  with  the  requisite 
notice  in  the  office  of  the  Chief  Justice,  previous 
to  an  application  for  re-admission.  So,  where  it 
had  only  been  stuck  up  five  days  before  the  term, 
on  the  first  day  of  which  the  motion  was  made^ 
Ex  parte  Tucker^  9  Dowl.  P.C.  661. 

(6)  General  Objectiont  to, 

A  c4iaviction  of  a  conspiracy  to  extort  money  by 
means  of  libels  is  a  sufficient  ground  for  not  per- 
mitting  an  attorney  to  be  re-admitted.  In  re  Havh 
done,  9  Dowl  P.C.  970. 

The  Court  will  not  re-admit  an  attorney  who  has 
discontinued  practice  for  forty  years.  Ex  parte 
Badge,  12  Law  J.  Rep.  (m.s.)  aS.  186;  2  Dowl. 
P.C.  (K.S.)  682. 


The  Gcnrt  will  iMtr»»adiiiit  an  attoiney  who  baa 
Qeaaed  to  practise  as  such  for  thirty-nine  yeait, 
without  requiring  him  to  be  examined,  although, 
during  the  last  seventeen  years,  he  has  been  acting 
as  a  nuigistrate  and  Commissioner  of  Taxes.  jBc 
parte  Robineon^  13  Law  J.  Rep.  (n.8.)  Q.B.  240 ;  2 
Dowl.  &  L.  P.C.  9. 

(e)  4fter  Neglect  to  procure  Annual  Cert\fieaU, 

A  party  ceasing  to  take  out  his  certificate  in  1832, 
in  consequence  of  becoming  a  farmer  and  graaier, 
not  re-admitted,  in  1844,  without  an  examination. 
Ex  parte  Bray^  13  Law  J.  Rep.  (n.s.)  aB.  240. 

Under  6  &  7  Viot  c  73.  a.  25,  the  Court 
may  authorise  the  registrar  to  issue  acertifieate^ 
omitted  to  be  taken  out  through  the  negligence 
of  the  agent,  on  payment  of  arrears,  without  the 
notice  and  re-admission  necessary  before  that  act; 
Ex  parte  Gmde^  1  DowL  &  L.  P.C.  675. 

Where  an  attorney  had,  by  mistake,  omitted  to 
take  out  his  annual  certificate  in  due  time,  and  a 
year  had  elapsed,  from  the  expiration  of  his  last 
certificate,  he  having  discovered,  on  the  16th  of 
November,  immediately  after  the  expiration,  tlie 
omission  made,  the  Court  allowed  him,  on  the  19th, 
to  be  admitted,  without  the  usual  notices,  on  pay- 
ment of  a  fine  of  20t,  and  the  arrears  of  duty.  Ex 
parU  Wybrow,  9  Dowl.  P.C.  197. 

In  support  of  a  motion  for  the  re- admission  of 
an  attorney,  without  giving  the  usual  notices,  it 
was  sworn  that  he  had  practised  up  to  the  month  of 
June  1840,  supposing  his  certificate  to  have  been 
regularly  taken  out;  but  tbat  on  the  10th  of  that 
month,  the  last  day  but  two  of  Trinity  Term,  an 
affidavit  had  been  filed,  in  a  cause  in  which  the  ap- 
plicant acted  as  attorney,  stating  that  his  certificate 
bad  not  been  obtained  for  the  years  1832, 1834, 1836 ; 
that  being  resident  in  the  country,  he  had  regularly 
transmitted  to  hiR  son,  who  had  acted  as  his  Lon- 
don agent,  and  who  was  since  dead,  the  necessary 
funds  for  procuring  his  certificate,  and  that  he  had 
first  learned  the  fact  of  his  having  omitted  to  do  so 
on  his  reading  the  affidavit  before  named :— The 
Court,  in  the  following  Michaelmas  Term,  under 
such  circumstances,  there  being  no  opposition 
offered,  allowed  the  applicant  to  be  re^admitted  at 
once,  on  payment  of  the  arrears  of  duty  and  a  nominal 
fine.     Ex  parte  Legh,  1  DowL  P.C.  (n.8.)  188. 

Where  an  attorney -had  omitted  to  take  out  his 
certificate  for  a  year  after  the  expiration  of  his  last 
certificate,  and  the  last  day  of  that  year  (15th  of 
November)  wasa  Sunday, — he  having  applied  at  the 
Stamp  Office  to  renew  his  certificate  on  tlie  16tb, 
and  been  refused,  the  Court  allowed  him  to  be  re- 
admitted without  the  uanal  notices,  and  without 
payment  of  fine  or  arrears  of  duty,  be  not  having 
practised  during  the  period  of  his  being  off  the 
roll,  and  his  application  to  be  re-admitted  being 
made  on  the  17th  of  November.  Ex  parte  Kmpe^ 
9  DowL  P.C.  108. 

(O)  Privileges. 

(a)  To  be  sued  in  his  oum  Court. 

A  defendant,  who  is  an  attorney  in  two  of  the 
superior  courts,  maybe  sued  in  either,  at  the  option 
of  the  plainliffi  Walford  v.  Fleetwood^  14  Law  J. 
Rep.  (N.8.)  £xcb.271 ;  14  M.  &  W.  449. 

An  attorney  loses  his  privilege  of  being  sued  in 


48 


ATTORNEY  AND  S0LICIT0B^(Pir«is8  Am  Liabiuths). 


I 


hU  own  court  whim  sued  in  another  oourt  jointly 
with  an  unprivileged  person.  Bastrick  v.  Beckwith, 
14  Law  J.  Rep.  (n.s.)  C.P.  1 ;  7  M.  &  G.  905 ; 
8  Sc  (n.8.)  716 ;  2  Dowl.  &  L.  P.C.  624. 

To  an  action  in  this  eourt  against  an  attorney^ 
a  plea  that  he  is  an  attorney  of  the  Court  of  Queen's 
Bench,  and  not  of  the  Court  of  Common  Pleas, 
must  be  pleaded  by  attorney  and  not  in  person. 
Groom  v.  Wortham^  12  Law  J.  Rep.  (k^)  C  J*.  88 ;  5 
Sc.(n.b.)  799;  2  DowL  PC.  (n.b.)  6S7. 

To  an  action  on  the  case  in  this  court  against  an 
attorney,  the  defendant  pleaded  that  he  is  an  attor- 
ney of  the  Court  of  Queen's  Bench,  and  was  not, 
at  the  commencement  of  the  suit,  nor  eyer  hath 
been  an  attorney  of  the  Court  of  Common  Pleas : 
— Held,  on  special  demurrer,  that  the  plea  was  a 
good  plea  of  privilege,  and  could  not  be  considered 
as  a  plea  to  the  jurisdiction. 

Held,  also,  that  it  was  properly  pleaded  by  attor- 
ney, and  that  it  need  not  be  pleaded  iu  person. 
Hunter  v.  Neck^  10  Law  J.  Rep.  (n.s.)  C.P.  297  ; 
S  M.  &  G.  181 ;  3  Sc.  (k.s.)  448. 

(li)  Arrett. 

An  attorney,  party  in  a  cause  in  which  a  motion 
was  about  to  be  made  in  the  court,  left  his  private 
residence,  with  the  intention  of  calling  at  his  office 
for  some  papers  material  in  the  cause,  and  proceed- 
ing with  them  to  the  court.  On  his  way  to  his 
office  he  was  arrested  under  a  ca,  sa.,  and  forced  to 
ay  a  sum  to  procure  his  discharge : — Held,  that 
e  was  entitled  to  have  the  money  refunded,  being 
privileged  from  arrest,  both  as  attorney  and  party 
in  the  cause. 

Held,  also,  that  he  was  not  bound  to  state  affirma- 
tively in  his  affidavit,  that  he  was  a  practising  cer- 
tificated attorney.  mUiamt  v.  Webb,  12  Law  J. 
Rep.  (n.8.)  C.P.  89;  5  Sc.  (n.r.)  898 ;  2  Dowl.  P.C. 
(N.s.)  660. 

If  an  attorney  is  shewn  to  be  about  to  quit  Eng- 
land, he  may  be  arrested  pursuant  to  1  &  2  Ylct. 
c.  1 10.  s.  8,  notwithstanding  his  being  an  officer  of 
the  court  Thomson  v.  Moore,  1  Dowl.  P.C.  (n.s.) 
28S. 

[And  see  title  AaassT,  Privilege  from  Arrest, 
ante,  page  39.] 

(H)  Duties  and  Liabilities. 

(a)  OeneraUy, 

It  is  a  duty  of  solicitors  to  their  clients,  and  to 
their  own  characters,  to  prevent  litigation  which 
eannot  be  beneficial  to  any  parties  in  the  result 
(HUey  V.  6t%,  14  Law  J.  Rep.  (n.s.)  Ch.  178. 

Where  an  attorney  undertook  to  pay  the  sum 
which  should  be  awarded  to  be  paid  by  his  client  in 
a  particular  reference,  the  arbitrator  being  to  make 
his  award  by  a  particular  day,  but  did  not  do  so, 
and  a  Judge's  order  for  enlarging  the  time  was 
made  by  consent,  the  attorney  acting  on  that  occa- 
sion for  his  client, — the  Court  held  him  discharged 
from  his  undertaking,  he  not  having  recognized  it 
after  the  original  time  for  making  the  award  had 
expired.    SUnU  v.  Haddon,  9  Dowl.  P.C.  995. 

A  sheriff's  officer  may  recover  caption  fees  and 
conduct  money,  by  an  action  against  the  attorney 
of  the  party  to  the  original  suit,  upon  proving  an 
emplojrment  by  the  attorney,  and  that  it  is  cus- 
tomary for  him  to  be  charged  with,  and  to  pay  them. 


In  sack  an  action  evidence  of  the  usage  of  bnriness 
is  admissible  to  establish  the  liability  of  the  attor- 
ney. Newton  v.  Chambers^  13  Law  J.  Rep.  (na) 
aB.  141 ;  1  DowL  &  L.  P.C.  689. 

An  attorney,  who  was  the  ordinary  attorney  for 
a  borrower,  also  acted  in  the  matter  of  a  particular 
loan  for  the  lender,  but  did  not  make  any  charge 
against  the  lender  for  his  services.  The  security 
he  took  was  not  sufficient:— Held,  that  he  was  pro- 
perly charged  as  an  attorney  acting  on  the  retainer 
and  employment  of  the  lender,  and  was  in  that 
character  Uable  to  an  action  for  damages  for  the 
loss  suffered  through  the  insufficiency  of  the  se- 
curity. 

After  the  death  of  the  lender,  two  of  his  sister^ 
by  an  arrangement  with  the  rest  of  the  family,  who 
were  the  legatees  of  the  lender,  became  possessed 
of  the  security,  and  applied  to  the  attorney  to  do 
what  was  necessary.  The  means  taken  to  secure 
the  repayment  of  the  loan,  on  this  continuation  of 
it,  were  insufficient: — Held,  that  as  represendng 
the  interest  of  the  deceased,  and  on  their  own  ac- 
count, the  sisters  were  entitled  to  compensation  from 
the  attorney.   Donaldson  v.  Haldane,!  C.  &  F.  762. 

Where  a  solicitor  makes  use  of  the  name  of  a 
person  as  the  next  friend  of  an  infant  co>plaintifif^ 
without  authority  expressed  or  implied,  and  no 
acquiescence  is  shewn,  on  the  part  of  the  next 
friend,  in  the  use  of  his  name,  the  solicitor  will  be 
ordered  to  pay  to  the  next  friend  the  costs  of  the  suit, 
including  the  costs  of  the  motion  to  strike  out  the 
name  of  the  next  friend  from  the  bill,  and  to  pay 
also  to  the  several  defendants  their  costs  of  the  ap- 
plication. Ward  V.  Ward^  12  Law  J.  Rep.  (n.8.) 
Gh.  832;  6Bea.2fiL 

Plaintifi  were  assignees  of  a  mortgage  granted 
by  W  W  and  J  K  W  for  2,0002.;  and  had  procured 
an  advance  for  them  firom  a  client,  on  the  same 
security,  of  825^;  and  were  creditors  of  W  W  and 
J  K  W  for  a  further  sum  of  164/.  They  had  com- 
menced actions  for  the  first  two  sums,  and  obtained 
a  verdict  in  an  action  for  the  last  Under  these 
drcumstances,  the  defendant,  an  attorney,  but  not 
employed  as  such  in  the  business,  induced  the 
plaintiff  to  stay  proceedings  for  two  months  in  the 
last  action,  and  to  allow  judgment  to  be  suffered  by 
default  in  the  other  two,  on  which  no  execution  waa 
to  issue  for  two  months  from  the  1st  of  August 
1841.  The  consideration  for  this  stay  of  proceed- 
ings was  set  out  in  a  correspondence,  from  which 
it  appeared,  that  the  defendant  undertook  that  the 
money  should  be  paid,  whenever  the  necessary  se- 
curities should  be  completed ;  stating  at  the  same 
time  the  name  of  another  party  through  whom  the 
money  was  to  be  procured,  and  to  whom  the  mort- 
gages were  to  be  transferreidi^  Ultimately,  the  third 
party  in  question  refused  to  execute : — Held,  on  the 
effect  of  the  whole  circumstances  and  correspond- 
ence, that  the  defendant  had  rendered  himself  per- 
sonally liable  in  respect  of  all  these  sums. 

Held  also,  that  interest  on  these  sums,  from  the 
1st  of  October  1841,  oould  not  properly  be  allowed 
by  a  jury  on  the  trial  of  the  issue,  under  3  &  4 
Will.  4.  c.  42.  s.  28,  as  the  sums  were  not  payable 
by  virtue  of  any  written  instrument  at  a  certain 
time,  nor  had  any  demand  of  payment  in  writing, 
within  the  meaning  of  the  act,  been  made;  but  that, 
as  to  the  former  two  sums,  such  jury  should  have 
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been  recommended  to  add  tlie  interest  on  them  to 
the  damagcB,  independently  of  the  statute.  Harper 
T.  miUams,  12  Law  J.  Rep.  (n.s.)  Q.B.  227. 

The  rule  of  the  Court  is,  that  a  solicitor  should 
obtain  an  authority  in  writing  fVom  his  client  before 
he  flle«  a  bill ;  and  if  circumstances  will  not  permit 
of  such  authority  being  obtained  before  filing  the 
Hll,  the  solicitor  ought  to  seek  the  sanction  of  his 
cHent  at  the  earliest  opportunity  afterwards  for  the 
step  he  has  taken. 

where  the  evidence  as  to  the  qnestiou,  whether 
authority  was  given  to  file  a  bill  or  not,  is  so  con- 
ffieting,  that  it  is  impossible  for  the  Court  to  decide 
where  the  truth  lies,  the  Court  is  under  the  neces- 
sity of  saying  that  the  solicitor  filing  the  bill  has 
not  made  out  Ms  case,  and  must  pay  the  costs  of 
the  application  against  him,  for  leave  to  strike  the 
plaintiff's  name  from  the  record.  Pinner  r.  Knights, 
12  Law  J.  Rep.  (n.s.)  Ch.  230 ;  6  Bea.  174. 

If  a  solicitor  acts  for  a  party  in  obtaining  the 
payment  out  of  court  of  a  sum  of  money,  upon 
which  other  parties  have  a  Hen,  the  solicitor,  if  he 
has  a  knowledge  of  the  existence  of  the  lien,  or  of 
circumstances  which  rendered  it  proper  for  him  to 
make  such  further  inquiries,  as  would  probably 
have  brought  to  his  knowledge  the  existence  of  that 
lien,  will  be  ordered,  as  well  as  the  party  who  ac- 
tually received  the  money,  to  make  it  good  to  the 
person  who  has  the  lien. 

A  petition,  praying  that  a  solicitor  might  make 
good  a  sum  of  money,  which  had  been  improperly 
paid  out  of  court  through  his  means,  but  without 
hia  having  any  knowledge  of  the  circumstances 
which  rendered  the  payment  of  it  improper,  was 
dismissed,  without  costs.  Ezart  v.  Lister,  12  Law 
J.  Rep.  (ir.s.)  Ch.  11 ;  5  Bea.  585. 

(b)  NegUgence, 

An  attorney  or  law  agent  is  only  responsible  in 
damages  to  his  client  for  gross  ignorance  or  btom 
negligence  in  the  performance  of  his  professional 
services. 

A  declaration,  or  a  summons  against  an  attorney 
or  a  law  agent,  to  recover  damages  for  loss  occa- 
sioned by  £^8  management  of  a  cause,  must  charge 
gross  ignorance  or  gpross  negligence,  or  must,  at 
least,  contain  allegations  of  facts,  i¥om  which  the 
inference  is  inevitable  that  the  defendant  has  been 
guilty  of  one  or  the  other. 

The  law  as  to  both  these  matters  is  the  same  in 
Biigland  and  in  Scotland.  Purves  v.  Landell,  12 
C.  &  F.  91. 

If  an  attorney  makes  a  mistake  upon  a  point,  on 
which  persons  of  reasonable  skill  may  foirly  enter- 
tain a  doubt,  and,  in  consequence  of  such  mistake, 
his  client  derive  no  benefit  from  his  services,  this 
is  not  such  negligence  as  will  deprive  him  of  his 
right  to  recover  the  amount  of  his  bill. 

By  a  standing  order  of  the  House  of  Lords, 
certain  specific  notices  must  be  given  previous  to 
applying  for  any  "  bill  by  which  any  lands  or  houses 
are  intended  to  be  taken."  A  was  employed  by  B 
as  Mr  agent,  to  apply  for  and  conduct  through  par- 
liament a  bill  for  improving  the  city  of  N.  The 
hill  contained  clauses  to  authorize  the  commis- 
sieners  therein  named  to  take  any  lands  in  the  city 
they  should  think  proper  for  the  purposes  of  the 
act ;  but  it  did  not  appear  that  it  was  intended  to 
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take  any  particular  lands,  or  that  any  would  ever 
be  required.  A  omitted  to  give  the  specific  notice, 
and  the  bill  was  consequently  lost,  for  non-com- 
pliance with  the  standing  order.  In  an  action  by 
A,  for  the  amount  of  his  bill, — Held,  that  it  being  at 
least  doubtful  whether  the  standing  order  applied  to 
such  a  bill,  A  was  not  guilty  of  negligence  in  not 
so  applying  it  Bulmer  v.  Gilman,  1 1  Law  J.  Rep. 
(».».)  C.P.  174 ;  4  M.  &  G.  108;  4  Sc.  (n.b.)  781. 

The  plaintiff*,  an  attorney,  having  been  instructed 
by  his  client  to  prepare  a  warrant  ofattomey,  omitted 
to  state  in  terms  in  the  attestation  that  the  sub- 
scribing attorney  thereby  declared  himself  to  be  the 
attorney  for  the  party  giving  the  instrument,  pur- 
suant to  1  &  2  Vict  c.  110.  s.  9.  The  warrant  of 
attorney  was  afterwards  set  aside  by  a  Judge  on 
account  of  this  omission,  whereby  the  client  lost  his 
debt:— Held, by  Alderson,  B.,  (dubitante  Parke,  B.) 
that  such  statement  ought  to  be  made  in  the  attes- 
tation ;  but  by  all  the  Court,  that  the  omission  to 
make  it  was  not  such  erassa  negUgentia  as  disentitled 
the  attorney  to  recover  against  his  client  the  charges 
of  preparing  the  warrant  of  attorney.  Elkington 
V.  Holland,  II  Law  J.  Rep.  (n.s.)  Exch.  273;  9 
M.  &  W,  659 ;  1  Dowl.  P.C.  (n.s.)  643. 

Where  defendant's  attorney,  on  the  2nd  of  No- 
vember, had  notice  of  trial  for  the  10th,  the  sittings  in 
term ;  and  on  the  1 1th,  the  case  was  tried  as  an  unde- 
fended cause: — the  Court  refused  a  newtrial,upon  an 
afl3davitby  the  defendant's  attorney  that  he  had  mis- 
read the  notice  as  a  notice  for  the  sittings  after  term, 
being  of  opinion  that  he  had  been  gnilty  of  gross 
negligence,  and  there  being  no  affidavit  by  thd 
defendant  himself.  Nash  v.  Swinburne,  1 1  Law  J. 
Rep.  (n.s.)  C.P.  5B;  8  M.  &  G.  680;  4  Sc.  (n.b.) 
826;  1  Dowl.  P.C.  (n.s.)  190. 

Where  an  attorney  has  brought  an  action,  or 
issued  execution,  against  a  wrong  party  purely 
through  mistake,  and  without  being  actuated  by  any 
improper  motive,  thoiigh  substantial  injury  may 
have  resulted,  it  is  damnum  absque  infurid,  and  no 
action  will  lie.  Davies  v.  Jenkins,  12  Law  J.  Rep. 
(N.8.)  Exch.  386 ;  11  M.  &  W.  745 ;  1  Dowl.  &  L. 
P.C.  321. 

Where  a  plaintifiTin  an  action  against  an  attorney, 
for  negligence  in  the  conduct  of  a  suit,  idleges  that 
he  was  "  forced  to  pay"  certain  aums  in  consequence 
of  the  defendant's  negligence,  he  can  only  recover 
the  amount  actually  paid  by  him,  although  a  liabi- 
lity to  a  greater  amount  on  the  part  of  the  plaintiff 
has  been  incurred,  in  consequence  of  the  alleged 
negligence.    Jones  v.  Lewis,  9  Dowl.  P.C.  148. 

(c)  Attaehnent. 

Where  a  plaintifTmoved  for  an  attachment  against 
an  attorney  for  not  entering  an  appearance,  pursuant 
to  his  undertaking ;  and  it  appeared  that  he  had 
not,  previous  to  moving  the  rule,  requested  the 
attorney  to  enter  the  appearance,  the  Court  dis- 
charged the  rule. 

Quare — Whether  in  cases  of  attachment,  the 
service  of  therulemust  be  personal.  Jacob  v.  Magnay, 
12  Law  J.  Rep.  (n.s.)  CI.B.  93. 

[But  see  In  re  Pyne,  ante,  Attachment,  Rule 
for,  p.  44.] 

Where  money  was  wrongfVilly  detained  by  an  at- 
torney from  his  client,  and  a  rule  requiring  him  to 
pay  it  overbad  been  made  absolute  against  him,  and 
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it  was  clearly  shewn  he  was  aware  of  what  the  mle 
required  him  to  do,  and  that  he  had  not  complied 
with  it, — the  Court  granted  a  mle  for  an  attachment 
absolute  in  the  first  instance.  Ex  forte  Burgim,  1 
DowL  P.C.  (N.B.)  292. 

(d)  Summary  Jurisdiction^  generally.. 

Where  an  attorney  being  oflf  the  roll,  in  oonae» 
quence  of  his  not  taking  out  his  certificate,  em- 
ployed his  agent  to  sue  out  process^  and  costs  were 
paid  in  the  action  to  the  agent,  the  Court  would  not 
compel  either  the  attorney  or  his  agent  to  refund 
those  costs.    Natk  v.  Qoode,  9  DowL  P.C.  929. 

The  Court  will  not  compel  an  attorney  to  answer 
the  matters  in  the  affidavit  where,  if  the  facts  sug* 
gested  in  the  affidayit  exist,  they  might  be  the  foun- 
dation of  an  indictment  Robertson  v,MiUs,  1  Dowl. 
P.C.  (n.8.)  727.  [And  see  Stephens  y.  Bill,  post,  (e) 
(2),  p.  61.] 

If  an  attorney  receiTes  in  the  charaeter  of  steward 
money  from  his  client,  which  h  is  suggested  was 
improperly  so  received,  the  Court  will  not  compel 
him  summarily  to  reAind  it  Ex  parte  Faith,  9 
Dowl.  P.C.  978. 

The  Court  will  compel  an  attorney  to  perform  an 
undertaking  entered  into  by  him,  even  though  it 
be  void  as  a  contract,  in  consequence  of  non-com- 
pliance with  the  SUtute  of  Frauds.  In  re  HiUiard, 
14  Law  J.  Rep.  (n.8.)  Q.B.  225 ;  2  Dowl.  &  L.  P.C. 
919. 

Where  an  attorney  has  commenced  an  action 
affainst  the  defendant,  without  the  authority  of  the 
plaiutifi^,  either  party  may  apply  to  the  Court  to 
stay  the  proceedings,  and  make  the  attoniey  pay 
his  costs.  Hubbart  v.  PhiUppOf  14  Law  J.  Rep.  (n.8.) 
Exch.  103;  13  M.&  W.  702;  2  Dowl.  &  L.  P.C. 
707. 

Where  an  attorney  was  intrusted  by  executors 
with  a  sum  of  money,  for  the  purpose  of  paying 
legacy  duty,  and  failed  so  to  apply  it,  the  Court 
refused  to  interfere  summarily  to  compel  him  to 
refund  the  money,  as  it  did  not  appear  that  this 
employment  was  neoeswiry  in  his  prcrfessional  cha- 
racter, or  that  he  had  on  other  occasions  ever  acted 
as  attorney  for  the  parties.  In  re  Wehb,  14  Law  J. 
Rep.  (N.B.)  aB.  244;  2  Dowl.  &  L.  P.C.  932. 

The  Court  refused  to  grant  a  rule,  calling  upon 
an  attorney  to  deliver  up  papers,  when  it  appeared 
that  the  documents  had  come  into  his  possession  as 
executor  to  his  father,  who  had  been  an  attorney  to 
the  applicant,  but  the  applicant  did  not  adopt  the 
son  as  his  professional  agent  E*  parte  NiehoUs, 
12  Law  J.  Rep.  (n.s.)  Q.B.  103 ;  2  DowL  P.C.  (n.8.) 
423. 

Where  a  party  had  employed  an  attorney  who 
had  died,  and  whose  son,  also  an  attorney,  had  got 
possession  of  documents,  as  executor  to  his  father, 
and  claimed  to  act,  but  had  never  acted,  as  the 
party's  attorney : — Held,  that  he  could  not  be  called 
upon  summarily  to  deliver  up  the  documents.  In 
re  Nicholls,  12  Law  J.  Rep.  (n.8.)  Q.B.  103 ;  2 
Dowl.  P.C.  (n.8.)  423. 

Where  a  person  during  his  imprisonment 
employed  an  attorney  to  conduct  an  application  for 
his  discharge  by  the  Insolvent  Court,  and  the  attor- 
ney refused  to  proceed  until  he  had  signed  a  pro- 
missory note,  which  be  did,  under  protest ;  and  after 
the  discharge  of  the  prisoner  an  action  was  brought 


tqKm  the  note  in  the  name  of  the  eMc  of  the  attor- 
ney, who,  it  waa  sworn,  was  believed  not  t»  Iw  inter, 
ested  in  it,  the  Court  refused  to  grant  a  itile,  e$llii^ 
upon  the  attorney  to  give  up  dse  note,  upon  the 
ground  of  its  having  been  obtained  by  dureaa  and 
fraud.     WidtsY.  Blaney,  1  DowL  &  L.  P.C*  203. 

A  solicitor  having  inserted  acandalwis  oaatter  in 
an  answer,  and  put  counsel's  name  thereto  withent 
authority,  waa  committed,  and  ordered  to  pay  costs. 
WHHams  v.  Douglas,  6  Bea.  83. 

Where  a  party  to  a  suit,  whowaaalaoa  solioitorand 
had  the  conduct  of  a  sale  decreed  by  the  Cotit, 
pnrohased  at  the  sale  undar  a  feigned  nAOie,-^Xhe 
Court,  after  the  purchase  had  been  eonfirmedy  or> 
dered  the  estate  to  be  again  offisred  for  sale  at  the 
priee  at  which  the  party  had  pnrchaaed  U,  and  if 
there  should  be  no  higher  bidder,  the  party  to  he 
held  to  hia  purchase.  Mdneyr.  Ranger,  12  Ska. 
119. 

A  bill  filed  without  the  authority  of  the  plaintiff 
was  dismissed  widi  costs^  and  ^e  pfalntifir  waa  taken 
under  an  attachment  for  noor^paynMiit  of  costs.  The 
Court,  on  motion,  ordered  the  solicitor  to  isderanify 
the  plaintiff  but  refused  to  release  him,  aa  against 
the  claim  of  the  defendants.  Held,  also,  that  the 
plaintiff  was  not,  on  such  an  application,  to  be  de- 
prived of  hia  right  against  the  solicitor  to  danaAes 
for  his  imprisonment    Hood  v.  PMUips,  6  Bea.  176L 

The  Court  has  no  authoitty,  upon  a  pei^an  by 
a  client  against  bis  solicitor,  to  give  relief  founded 
on  a  special  agreement.  AkMomdar  v.  Auderdtn^.S 
Bea.  405. 

A  retainer  in  a  eause  given  to  a  firm  of  eolicitom 
is  discharged  by  the  voluntary  retixvmentof  oneef 
the  finn ;  and  the  client,  hanag  substituted  a  new 
solicitor,  is  entitled  to  have  the  papers  delivered 
over  to  such  new  solicitor,  for  the  purposes  of  the 
cause,  without  previous  payment  of  the  coata,  saving 
to  the  farmer  solioitors,  or  any  of  them,  their  lien 
on  the  papers  for  their  coats  fnourred.  ChifiUlwr, 
Qr^Uks,  12  Law  J.  Rep.  (n.b.)  Gh.  397 ;  2  Haie, 
687. 

(e)  Striking  qf  the  AoUL 

(I)  M  his  own  Request. 

Where  an  attorney  applies  to  be  struck  off  the 
roll  at  his  own  request,  the  affidavit  auppoiting 
the  application  must  be  stamped.  Ea  parte  Wat' 
kinst  9  DowL  P.C.  974. 

Where  an  attorney  applies  to  be  struck  off  the 
roll  at  bis  own  request,  he  must  not  only  swear  that 
no  proceedings  are  pending  againat  him,  but  also 
that  he  expecta  none.  Ea  parte  Oray^  9  DowL  P*C. 
336. 

(2)  For  Misconduct. 

A  solicitor  was  struck  off  the  rolls  for  fraudulently 
abusing  the  confidence  of  his  client 

1 1  is  the  duty  of  the  Courtto  protect  soUcitorain  the 
fair  discharge  of  their  difficult  and  delicate  dntiest 
but  when  a  solicitor  is  found  to  have  avuled  himself 
of  his  honourable  and  confidential  poaition  for  the 
purpose  of  taking  advantage  of  and  defrauding  his 
clients,  it  is  not  less  the  duty  of  the  Court  to  with- 
draw from  him  those  privileges  and  that  oertifieate 
of  character  which  are  afforded  by  hia  being  per- 
mitted to  remain  on  the  roll  of  solicitors.  In  re 
Martin,  6  Bea.  337. 
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A  mlo  probiibitiiig  kn  attorney  from  pfsctiting  in 
tbe  ConmKkn  Picas  granted,  npoo  reading  a  rule  of 
tke  Queen's  Besob  for  the  like  purpose.  In  re 
WkftBhgad,  4  M.  It  Q.  768 ;  5  So.  (if.8.)  2M. 

The  Court  miXi  not  enteftain  a  motion  to  atrike 
an  attorney  off  the  rolls  on  the  application  of  a 
ptnty  who  haa  been  his  dient,  on  the  suggestion  of 
gwnbiiBg  frauds  oommitted  sinee  the  termination 
of  die  bdsineas  which  the  attorney  conducted  for 
him ;  there  being  also  proceedings  pending  in  equity 
in  reapect  of  the  same  frauds.  In  re  ,  one,  i^c, 
12  Law  J.  Rep.  (ha)  Q.B.  881. 

^ongb  an  attorney  may  be  liable  to  an  indict- 
ment for  miacondnct  in  a  cause,  the  Court  will, 
before  ooiiTietion,  entertain  a  rule  to  strike  bim 
otf  the  roll,  though  not  to  oompel  him  to  answer 
aAdavits. 

To  procure  the  absenee  of  an  immaterial  witness 
subpoenaed  by  the  opposite  party,  is  such  miscon- 
duct in  B  suit  as  will  mduce  the  Court  to  strike  an 
attorney  off  the  roll,  or  to  prohibit  him  from  prae- 
tistAg  in  the  court.  SUphene  ▼.  HUl,  1 1  Law  J.  JElep. 
(lU.)  fixcfa.  829;  10  M.  ft  W.  28 ;  1  Dowl.  P.C.- 
(1I.B.)  669. 

(I)  Rbtaiubr. 

{See  jtmoidr,  Majforef  Peok^'^^  Cobporatiom.] 
Hie  ptaintiff  was  partner,  as  an  attomej  and  so- 
Uoitor,  with  J,  town  olerk  to  the  defendants  (the 
cerporatioo  of  B).    The  defendants  made  an  order 
Aat  the  town  elerk  ahould  defend  and  proseente  an 
aUeged  right  of  the  corporation.    At  this  time,  by 
SB  aceidental  omission,  J  was  off  the  rolls  of  the 
oeuTt,  and  unable  to  pnctise ;  but  this  feet  was  not 
known  to  the  defendants  until  after  the  work  was 
done.    Certaia  parties  having  been  charged  at  the 
Sessions  for  the  borough  (which  was  a  county  in 
itself)  with  a  misdemeanour,  arising  out  of  the 
assertion  of  this  right,  the  pkintiff  conducted  their 
defmoe,  and  removed  the  bills  by  vertiormrif  and 
continued  to  conduct  it  until  judgment  was  passed. 
It  waa  not  found  in  the  case  in  which  these  facts 
were  stated  that  the  town  cleric  was  also  clerk  of  the 
peace : — Held,  in  an  action  by  the  plaintiff  against 
the  defendants,  for  work  done  as  attorney  and  soli- 
citor on  their  retainer,  that  from  these  facts  no  re- 
tainer of  the  plaintiff  could  be  implied,  although 
part  of  the  amount  charged  had  been  paid  by  the 
defendants  into  court.    Steaventon  t.  MaynTf  i^,  vf 
Berwhk,  10  Law  J.  Rep.  (ir.s.)  aB.  96;   1  aB. 
IM;  4P.  &D.  546. 

Id  an  action  on  an  attorney's  bill  against  two  de- 
fendants, »  plea  of  payment  of  money  into  court 
does  not  admit  a  retainer  by  both  defendants,  so 
as  to  charge  them  lor  anything  beyond  the  amount 
paid  in,  although  there  may  be  some  evidence,  as 
against  one  of  the  defendsnts,  to  a  further  amount 
It  is  no  ground  for  refusing  to  enter  a  nonsuit, 
&at  the  pMntiff'e  counsel  at  file  trial,  relying  on 
the  indication  of  the  Judge's  opinion  that  Siere 
wss  something  to  go  to  the  jury,  abstained  from 
calling  other  witnesses,  upon  which  the  defends nt 
caHed  witneases,  and  the  jury  found  for  the  plaintiff 
on  the  whole  of  the  evidence.  Jreher  v.  Engiiehf 
10  Law  J.  Rep.  (h.s.)  G.P.  15;  1  M.  &  O.  H73| 
3  Sc  (wa)  1&6, 

The  retainer  of  a  solicitor  need  not  be  in  writing ; 
but  if  he  neglects  taking  that  precaution,  and  Us 


retainer  being  afWrwards  questioned,  there  is  no- 
thing but  assertion  against  assertion,  he  must  bear 
the  costs  of  the  risk  he  undertakes.  Wiggins  v. 
JP«p^,  2Bea.403. 

The  fact  that  a  party  (knowing  that  his  name 
has,  without  authority,  been  introduced  as  plaintiff 
by^  the  solicitor  of  some  of  the  other  p)ainti£&  in  a 
suit)  does  not  take  any  active  steps  to  have  his 
name  expunged  as  plaintiff  from  the  record,  is  not, 
as  between  £at  party  and  the  solicitor,  equivalent 
to  a  retainer  or  an  adoption  of  the  latter  as  his  soli- 
dtor.     Hall  v.  Xooer,  1  Hare,  571. 

A  suit  instituted  by  a  solicitor  without  authority, 
dismissed  on  motion,  with  oosts  of  the  suit  and  of 
the  motion  as  between  solicitor  and  client.  Allen  v. 
Bone,  4  Bea.  498. 

[See  6r\giths  v.  Griffiths  (H)  {d),  tmU,  p.  50.] 

(K)  Changing  Attornbt. 

Solicitors  are  not  to  be  changed  without  an  order 
of  Court  Orders  of  26th  October,  1842,  xviii.,  12 
Law  J.  Rep.  (ii.s.)  Ch.  8 ;  8  Bea.  lix. ;  1  Ph.  xxviii. 

After  demurrer  allowed,  the  plaintiff's  solicitor 
refused  to  proceed  until  payment  of  his  bill: — Held, 
that  he  was  bound  to  deliver  over  the  papers  to  the 
new  solicitor  of  the  plaintiff,  on  the  usual  under- 
taking as  to  lien  and  re-delivery;  but  that  the  party 
ought,  under  the  ciroumstsnces,  to  undertake  to  pro- 
secute the  suit  with  due  diligence.  Cane  v.  Martin^ 
2  Bea.  584. 

[And  see  Griffiths  v.  Griffiths,  anle^  (d)  Summary 
Jurisdiction.] 

Where  on  a  change  of  the  attorney,  the  new  one 
undertook  to  hold  the  record  and  papers,  sub- 
ject to  the  Uen  of  the  former  :-^Held,  that  on  the 
successful  termination  of  the  suit,  the  former  might 
compel  the  latter  to  proceed  with  the  taxation, 
issue  execution,  and  satisfy  his  lien,  subject  only 
to  the  costs  incurred  in  such  taxation*  Newton  v. 
norland,  ^Sc.{v.s.)769, 

(L)  Dealings  with  Client. 

Carter  v.  Palmer,  4  Law  J.  Dig.  46 ;  8  C.  &  F. 
057. 

Signification  of  the  term  **  undue  influence"  as 
applied  to  transactions  between  solicitor  and  client. 
Cashome  v.  Barsham,  2  Bea.  76. 

A  security  taken  by  a  solicitor  for  future  costs  is 
not  valid.  Booth  v.  Creewicke,  13  Law  J.  Bicp.  (n.s.) 
Ch.217. 

A,  a  solicitor,  had  various  dealings,  professionally 
and  otherwise,  with  B.  After  the  death  of  A, 
charges  were  brought  against  B  of  a  sum  of  8,000^ 
for  money  lent  to  him  by  A,  and  another  sum  for 
professional  business  done  for  him.  Evidence  waa 
adduced  that  B  had  been  in  the  habit  of  paying 
sums  on  account  of  interest  to  A,  and  that  B  had 
soon  after  the  death  of  A  distinctly  admitted  that 
8,000/L  was  due  from  him  to  A.  A  verdict  at  law 
had  been  obtained  against  B  for  that  sum,  on  an 
account  stated  by  the  executrix  of  A,  but  further 
proceedings  had  been  stayed  by  injunction.  In 
a  bill  by  B  against  the  executrix  of  A,  to  open  all 
the  accounts  between  A  and  B : — Held,  that  the 
sum  of  3,000L  was  a  legitimate  item  against  B,  and 
not  to  be  disputed.  Abbey  v.  Fetch,  11  Law  J.  Rep. 
(N.8.)Ch.l24;  1  Y.  &  Coll.  C.C.  258. 

Considerable  costs  having  been  incurred  by  B; 
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as  the  solicitor  of  A,  in  recovering  certain  property 
to  which  A  was  entitled,  and  B  pressing  for  pay- 
ment, A  executed  to  B  a  conveyance  of  two  farms 
(not  the  subject  of  the  litigation;,  the  consideration 
for  which  was  composed  partly  of  the  costs  due 
and  partly  of  money  paid.  On  a  bill  by  A  to 
set  aside  the  sale,  on  the  ground  that  it  was  a  pur- 
chase  by  a  solicitor  from  his  client  during  the 
existence  of  the  connexion  and  under  pressure : — 
Held,  that  B,  not  being  solicitor  t«  hdc  re,  was  only 
bound  to  shew  that  he  gave  the  fur  value,  and 
withheld  no  information  £rom  his  client  which  he 
himself  possessed;  and  on  proof  of  that  by  B,  the 
bill  was  dismissed,  without  costs. 

Though  the  onus  of  proof  in  such  transactions 
rests  on  the  solicitor,  the  nature  of  the  proof  re- 
quired will  vary  with  the  circumstances  of  each  case. 

A  solicitor,  purchasing  of  his  client,  is  not  bound 
to  communicate  to  him  contingent  advantages, 
which  are  mere  matters  of  speculation,  and  may 
equally  be  in  the  knowledge  of  either  party.  Ed- 
VKords  V.  Meyrick,  12  Law  J.  Rep,  (n.s.)  Ch.  49 ; 

2  Hare,  60. 

A  solici  tor  knowingly  procuring  trustees  to  commit 
a  breach  of  trust  for  his  benefit,  must  be  considered 
as  a  partaker  in  the  breach  of  trust     Tyler  v.  Tyl^rt 

3  Bea.  550. 

A  trustee,  who  was  not  authorized  to  lend  the 
trust  money  on  leasehold  security,  applied  to  his 
solicitors  to  procure  an  investment  for  some  trust 
money,  so  as  to  produce  a  larger  Income.  The 
solicitors  had  a  client  who  was  considerably  indebted 
to  them,  and  who  wanted  to  borrow  money  on 
leasehold  security,  and  they  proposed  it  to  the 
trustee.  The  truslee  personally  took  measures  to 
ascertain  the  value  and  validity  of  the  security, 
and  thereupon  advanced  the  money,  which  was  paid 
to  the  solicitors  and  carried  to  the  credit  of  their 
debtor*s  account.  The  solicitors  acted  on  behalf 
of  the  borrower,  and  to  some  extent  for  the  trustee, 
but  another  solicitor  also  acted  for  him  and  for  one 
of  the  cestui  que  irusl*  in  the  matter.  The  soli- 
citors had  notice  that  the  fund  was  trust  money,  in 
which  infants  were  interested,  but  had  no  know- 
ledge of  the  trusts,  or  of  the  limited  powers  of  the 
trustee.  The  security  turned  out  ample,  but  part 
of  the  trust  funds  were  afterwards  lost,  by  being 
transferred  to  a  umilar  security  of  the  same  party. 
The  lending  on  leaseholds  being  a  breach  of  trust, 
— Held,  that  the  solicitors  were  not  liable  to  the 
sesiui  que  trutlt  for  the  loss.    Ibid. 

(M)  Partnersbif. 

Quart — ^Whether  a  court  of  equity  will  enforce  the 
specific  performance  of  an  agreement,  that,  upon 
the  retirement  of  a  solicitor  from  a  co-partnership, 
the  remaining  partner  shall  carry  on  the  business 
in  the  name  of  tiie  retiring  partner.  Thombury  v. 
BevUl,  1  Y.  &  Coll.  C.C.  554. 

The  implied  authority  of  one  partner  to  bind  a 
firm  by  promissory  notes  or  bills  of  exchange, 
signed  by  him  in  the  name  of  the  partnership,  ex- 
ists only  in  partnerships  in  trade ;  and  consequently, 
not  in  a  firm  of  attornies  or  solicitors.  Hedley  v. 
Bainbridge,  1 1  Law  J.  Rep.  (n.s.)  aB.  203  ;  3  aB. 
316;  2G.&D.483. 

One  partner  has  no  power  to  bind  another  by 
using  the  name  of  the  firm  in  a  matter  which  is  not 


in  the  uausl  course  of  the  partq«i#uF  buupfas; 
and,  Uierefore,  where  one  of  twoattonue«,  partnfln» 
signed  the  partnership  name  to  an  undertaking  for 
the  payment  of  a  debt  and  costs  to  a  plaintiff  in 
an  action  against  a  client  of  tb<e  firm*  in  erder.to 
procure  his  discharge  from  custody  i-^-Held,  thgt 
such  undertaking  was  not  binding  oa  ibo  other 
partner.  JHatUbam  v.  Youwg^  13  Law  J.  Rep.  (v^ 
OB.  205 ;  5  Q.B.  833  {  1  D.  &  M.  700. 

(N)  AOREBWEKT  WOT  TO  FBACTUE- 

An  agreement  by  a  aolioitor  for  valuable  ocn- 
•ideraUon  not  to  practise  as  a  soUoitor  in  any  fait 
of  Great  Britain  for  twenty  yeasa^ — H«ld»  valid. 
Whitfahm-  v.  Hmm,  3  Boa.  33?. 

(O)  Bill  op  Costs. 
[See  Bills  of  fixcHAMas  ahd  Fjuoiussout  Notes 

— COBTt.] 

(a)  Delivery  of. 

A  bill  for  work  done  by  two  attornies  in  partner- 
ship was  delivered,  rigned  by  one  of  them,  in  these 
terms : — "  This  is  our  bill.  For  self  and  Robert 
Owen,  J.  H.  Dixon** : — Held,  that  this  was  a  suffi- 
cient signature,  within  the  statute  2  Geo.  2.  c.  23. 
s.  23.  Owen  v.  Seatee,  12  Law  J.  Rep.  (n.8.)  Exch. 
26 ;  10  M.  &  W.  657 ;  2  DowL  P.C.  (¥.9.)  304. 

Where  an  unsigned  bill  of  costs  was  sent  by  an 
attorney,  which  did  not  on  the  face  of  it  charge  any 
peraoUf  but  was  accompanied  by  a  letter»  signed  by 
the  attoniey,  referring  to  the  bill,  and  charging  the 
defendant  with  the  amount  of  it : — Held,  that  the 
letter  and  the  bill  must  be  read  together,  and  that 
this  was  a  sufficient  delivery  withiQ  6  Si  7  Vict 
c.  73.  s.  37.  Taylor  v.  Hadgam,  14  Law  J.  Rep. 
(if.8.)  Q.B.310  s  3  Dowl.  &  L.  P.C.  115. 

Under  2  Geo.  2.  c.  23.  the  name  of  the  Cooit  in 
which  the  business  has  been  done,  and  the  mom  of 
the  cause,  should  be  stated  in  an  attorney's  bill 
delivered  to  his  client  Lewie  v.  Primroee,  13  Law 
J.  Rep.  (N.S.)  aB.  269 ;  6  aB.  265. 

Where  on  a  stay  of  proceedings,  the  defendant 
undertook  to  pay  the  debt  and  costs  within  a  certain 
time,  which  were  afterwards  settled  by  the  plain<> 
tiff's  attorney  agreeing  to  take  a  certain  sum  in 
consideration  of  an  agreed  sum  to  be  paid  to  him  for 
costs,  no  bill  being  delivered : — a  rule  granted  for 
his  delivering  a  bill.  Tanner  v.  Lea,  4  M.  &  G.  6 1 7 ; 
6Sc.(n.s.)237. 

Proceedings  before  commissioners  in  a  oonntiy 
fiat  of  bankruptcy  are  not  proceedings  in  a  court 
of  law  or  equity  under  the  statute  I  &  2  WiU.  ^ 
c.  5Q. 

Therefore,  the  bill  of  costs  of  the  solicitor  to  tbe 
assignees  in  such  bankruptcy  (the  items  of  charge 
in  such  bill  appearing  to  relate  to  proceedings  be- 
fore the  country  commissioners  only)  is  not  a  bill 
which  must  be  delivered  one  month  before  action 
brought  for  the  amount  of  it  under  statute  2  Gee.  2. 
o.  23.  s.  23. 

The  inrolment  in  the  Court  of  Bankruptcy  (under 
2  &  3  WiU.  4.  c.  144.  ss.  5,  8.)  of  such  prooeedioga 
before  country  commissioners,  does  not  make  thenx 
proceedings  in  the  Court,  previous  to  such  inrol- 
ment 

If  a  creditor,  who  has  an  equitable  mortgage  «pon 
property  of  the  bankrupt,  sell  such  property,  with- 
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out  aa  order  from  the  Court  of  ReVieiw,  he  cannot 
lecotertbe  expenses  of  the  sale  from  the  airsignees, 
thoagh  he  be  iilao  one  of  the  aolicitoni  to  the  astig- 
neee^  and  they  aathorised  the  sale.  Harper  v.  WiU 
Bam,  10  Law  J.  Rep.  (w.s.)  C.P.  189{  2  M.  &  O. 
815 ;  3  8c.  (N.S.)  97 ;  9  Dowl.  P.C.  618. 

In  Octoher  1842,  S  wrote  to  B,  requesting  to  be 
Hamished,  through  D  his  solicitor,  with  his  accounts 
«nd  bills  of  costs.  D  shortly  afrerwardt  wrote  to 
B,  requesting  that  the  hills  might  be  sent  for  him 
through  B's  London  agent,  Messrs.  H  &  Co.  In 
May  1 848,  the  bills  of  costs,  nnaagned  by  B,  Were 
sent  to  Messrs.  H  ft  Co.,  but  they  were  accompanied 
by  a  letter,  anbaoribed  by  B,  which  referred  to  the 
bilis ;  and  subsequently,  by  letter  of  D  to  B,  he  ( D) 
acknowledged  the  receipt  of  the  bflls  in  question. 
In  June  1844,  a  petition  was  presented,  seeking 
taxatwn  of  ihe  %iHs  of -costs,  which  was  dismtssed 
with  costs,  on  the  groand  that  there  waa  a  good  de- 
livery of  the  bills  more  than  twelre  months  before 
the  application  to  tax  them.  In  re  Bush,  14  Law  J. 
Bep.(vji.)€h.«. 

[And  aee  in  re  WkUeombe,  jNMf,  (ft)  (1).] 

(It)  Taxation  qf. 

(1)  GenertUlg,  hoWf  when,  upon  whose  appHeaiionf  and 
by  whom  to  be  iaxetL 

TogkUl  Y.  Grant,  4  Law  J.  Dig.  49 ;  2  Bea.  261. 

Where  an  action  is  brought  to  recover  the  amount 
of  an  attorney's  bill,  and  it  is  referred  to  taxation 
by  the  usual  order  obtained  at  the  instance  of  the 
defendant,  the  Master  has  power  to  determine 
whether  certain  items  were  necessary,  and  the  Court 
win  not  review  his  taxation  on  the  ground  that  such 
disallowance  is  an  excess  of  jurisdiction.  WiUiaans 
w.  Kiehokw,  1  Dowl.  P.C.  (if.s.)  840. 

In  taxing  a  bill  deliyered  by  two  attomies,  the 
Master  has  no  authority  to  disallow  charges,  on  the 
grounds  alleged  by  one  party  and  denied  by  the 
«ther,  that  one  of  the  attomies  had  not  a  certificate 
when  part  of  the  work  was  done,  and  that  the  work 
was  useless  to  the  client  through  the  negligence  of 
the  attomies.  MaUiheH  v.  Parkess  1 1  Law  J.  Rep. 
(HA)  Exch.  287;  9  M.  &  W.  767;  1  Dowl.  P.C. 
(M.8.)  924. 

Upon  the  trial  of  a  cause  in  the  country,  in 
aaaampsit,  before  a  Judge,  where  the  sum  is  under 
202.,  and  the  Judge  refuses  to  certify  that  it  was  a 
proper  cause  to  be  tried  before  him,  the  allowance 
to  the  attorney  is  to  be  according  to  schedule  8.  in 
tile  directions  to  taxing  officers  of  Hilary  Vac.  4 
Will.  4,  namely,  "  Attending  court  on  trial,  R  Is" 
The  scale  applies  to  a  country  as  well  as  to  a  town 
canse.  Gibbs  v.  Whatley^  18  Law  J.  Rep.  (ir.s.) 
Q.B.16;  6  aB.  396:  1  D.  &  M.  443. 

The  Court  of  Queen's  Bench  will  not  direct  the 
bill  of  an  attorney  for  business  done  in  Bankrapt- 
cy  to  be  taxed  by  its  own  officer.  In  re  Hawker, 
9  Dowl.  P.C.  188.  [And  see  Harper  v.  mmams, 
mute  (a),  p.  62.] 

Where  an  action  is  brought  against  an  attorney, 
and  he  pleads  a  set-off  of  his  bill  for  business  done 
in  equity  only,  the  Court  will  not  direct  his  bill  to 
be  taxed.     SiaUr  r.  Brookes,  9  DowL  P.C.  349. 

The  directions  to  taxing  officers,  authorizing 
them,  in  cases  to  which  the  rule  of  Trinity  term, 
1  Will.  4,  for  shortening  declarations,  applies,  to 
allow  !/.  18«.  tot  the  declaration,  do  not  extend  to 


cases  in  which  more  than  one  action  is  brought  on  the 
same  bill  or  note:  in  such  case,  the  taxing  officer  is 
to  allow  according  to  the  length  of  the  decla- 
ration. 

An  attorney  who  charges  in  his  bill  of  costs  more 
than,  according  to  the  established  practice  of  the 
courts,  he  is  entitied  to,  will  be  visited  with  the 
costs  of  obtaining  a  rnle  to  refund,  though  no  ob- 
jection has  been  made  to  the  overcharge.  Cripps 
V.  Field,  10  Law  J.  Rep.  (N.d.)  Exch.  422 ;  8  M. 
&  W.  669. 

Where  some  charges  in  an  attorney's  bill  were 
too  bi^h  and  others  too  low,  and  for  others  of  a 
discretionary  kind  blanks  were  left  where  the  sums 
ought  to  have  been,  the  Court  refused  to  order  the 
Master  to  review  his  taxation,  by  filling  up  the 
blanks,  although  it  was  not  sought  to  increase  the 
gross  amount  of  the  bill.  Eyre  v.  Sheilep,  10  Law 
J.  Rep.  (N.s.)  Exch.  296  ;  8  M.  &  W.  154. 

The  Coort  will  not  refer  to  taxation  an  attorney's 
bill  containing  taxable  items  where  an  action  is 
brought  upon  it  by  his  exeouter. 

To  give  the  Court  jurisdiction  to  refer  a  bill  to 
taxation,  the  action  must  be  brought  by  an  attorney 
on  his  bill,  and  the  bill  must  contain  taxable  itemt. 
WiUiams  r.  Gr^th,  11  Law  1.  Rep.  (if.s.)  Exch. 
341 ;  10  M.  &  W.  126  i  2  Dowl.  P.C.  (n.s.)  281. 

Where  a  security  has  been  given  during  litigation 
for  the  amount  of  a  bill  of  costs,  the  Court  will  not 
after  long  acquiescence,  open  the  bill  because  there 
are  items  which  would  not  be  allowed  on  taxation. 
Secus,  where  gross  errors  and  overcharges  are  pointed 
out.  In  this  case,  special  inquiries  were  directed. 
Edivards  v.  Meyrick,  12  Law  J.  Rep.  (n.s.)  Ch.  49 ; 
2  Hare,  60. 

The  bill  of  fees  and  charges  of  a  steward  of  a 
manor,  who  is  a  solicitor,  but  is  employed  only  for 
the  purpose  of  preparing  a  surrender,  admittance, 
ftc,  of  a  purchaser  to  lands  holden  of  the  manor,  in 
his  character  of  steward,  is  not  taxable  under  the 
6  &  7  Vict  c.  73. 

The  act  does  not  confer  the  right  to  tax  every 
bill  of  a  solicitor,  for  all  kinds  of  employment  in 
which  he  may  at  anytime  be  engaged. 

Although  a  bill  may  be  directed  to  be  taxed, 
where  no  part  of  the  business  was  transacted  in  any 
court  of  law  or  equity,  still  such  business  must  be 
connected  with  the  profession  of  an  attorney  or  soli- 
citor— ^business  in  which  the  attorney  or  solicitor 
was  employed  because  he  was  such,  or  in  which  he 
would  not  have  been  employed  if  he  had  not  been 
an  attorney  or  solicitor.  Allen  v.  Aldridge,  in  re 
Ward,  13  Law  J.  Rep.  (n.8.)  Ch.  165  ;  6  Bea.  401. 

The  procuring  a  quietus  on  a  bond  for  malt 
duties  to  be  registered  by  the  senior  Master  of  the 
Court  of  Common  Pleas,  is  not  business  done  in 
that  court,  so  as  to  preclude  the  Master  of  the  Rolls 
from  ordering  the  taxation  of  a  bill  containing  items 
for  such  business.  In  re  Gattskell^  14  Law  J.  Rep. 
(ir.s.)  Ch.  460. 

A  bill  for  agency  business  cannot  be  referred  to 
taxation,  under  6  &  7  Vict  c.  73.  In  re  Gedye^ 
and  Gedyey.  Etgie,  14  Law  J.  Rep.  (n.s.)  Q.B.  238 ; 
2  Dowl.  &  L.  P.C.  916. 

Where  the  attorney  for  a  party  in  a  cause  which 
had  been  referred  employed  another  attorney  to 
appear  for  him  before  the  arbitrator  as  the  advocate: 
^— Held,  that  the  bill  delivered  for  this  business  waa 
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not  taxable.  In  rt  Simoiu,  14  Law  J.  Rep.  (n.s.) 
Q.B.  41 ;  2  Dowl.  &  L.  P.C.  500. 

Where,  in  the  course  of  a  proaeontion  by  the 
Post-office  for  forgfery,  which  was  tried  in  the 
country,  the  attorney  to  the  Post-office  employed  a 
country  attorney  to  do  such  part  of  the  business 
as  could  not  be  performed  in  London : — Held,  that 
the  business  was  done  in  the  character  of  agent,  and 
that  the  bill  was  not  taxable,  notwithstanding  that 
it  charged  the  principal  attorney  not  with  a  propor. 
tion,  but  with  the  whole  amount  of  the  profits  arising 
from  the  business  which  was  so  done.  Simtnu  r. 
Peaeoekj  in  re  Simons,  14  Law  J.  Rep.  (n.8.)  Q.B. 
296;  3  DowL  &  L.  P.C.  166. 

A  bill  of  costs  waa  made  out  by  C,  a  oountry 
aoKcitor,  against  F  &  A,  also  solicitors,  living  in 
the  country.  A  part  of  the  businees  to  which  the 
bill  of  costs  related  had  been  transacted  by  C  at  the 
instance  of  B  &  B,  the  agents  in  town  of  F  ft  A, 
and  the  payment  of  the  biU  had  been  applied  for  by 
C  to  both  F  &  A  and  B  &  B  :~Held,  that  an  order 
obtained  ex  parte  by  B  ft  B  for  taxation  of  the  bill 
was  irregular  and  must  be  dismissed,  but,  under  the 
circumstances,  without  costs.  In  re  Carven,  14  Law 
J.  Rep.  (ir.8.)  Ch.  372. 

Certain  actions  of  ejectment  having  been  brought 
by  the  heirs-at-law  against  the  deviseea  for  the  re- 
covery of  devised  estates,  a  compromise  was  effected, 
by  which  it  was  agreed  that  the  devisees  should 
pay  10,000£i,  of  which  the  six  heirs  were  to  tid^e 
each  1,000^.,  and  their  solicitors  the  remaining 
4,0002.,  in  satisfaction  of  their  bills  of  costs,  charges, 
and  disbursements.  One  of  the  heirs  afterwards 
repudiated  the  agreement  as  regarded  the  costs,  and 
received  his  full  sixth  share  of  the  whole  10,000/., 
auhject  to  payment  by  him  of  his  share  of  the  soli- 
citors' bills  of  costs,  but  the  other  heirs  received 
each  1,0001,  and  accepted  a  receipt  in  full  of  all 
demands  from  their  solicitors,  in  respect  of  the 
bills  of  costs : — Held,  that  the  five  co-heirs  could 
not  sustain  a  petition  for  delivery  and  taxation  of 
the  bills  of  costs,  relating  to  the  proceedings  in  the 
action  and  suits  in  equity,  connected  with  theirclaims. 

Courts  of  equity  look  jealously  on  transactions 
like  the  above,  for  although  an  agreement  to  accept 
a  sum  of  money  in  satisfaction  of  all  costs  due  to  a 
solicitor  may  be  perfectiy  good,  still  one  party  may 
have  full  knowledge  of  the  subject,  but  the  other  not 

In  the  present  case  the  petition  was  rejfused, 
without  costs.  In  re  fFhiteombe,  14  Law  J.  Rep. 
(n.8.)  Ch.  20. 

One  of  two  executors,  although  beneficially  in- 
terested in  the  testator's  estate,  cannot  obtam  an 
order  for  taxation  of  a  hill  of  costs  delivered  to  the 
executors  jointiy.  In  re  Perkini,  14  Law  J.  Rep. 
(n.8.)  Ch.  168. 

Under  the  87th  section  of  the  act  6  ft  7  Vict 
c.  78,  a  bill  of  costs  which  has  been  delivered,  though 
not  signed  by  the  solicitor,  or  inclosed  in  a  letter 
signed  by  him  referring  to  it,  may  be  referred  by 
the  Court  for  taxation. 

Where  separate  and  distinct  bills  of  costs  hare 
been  delivered  by  a  solicitor  at  different  times  in 
respect  of  business  transacted  for  the  client  person- 
ally, and  also  for  business  transacted  for  a  party 
since  deceased,  whose  legal  personal  representative 
the  same  client  is,  two  several  orders  of  the  Court 
directing  the  taxation  must  be  applied  for. 


A  client  obtained  an  otder,  of  oooym,  to  tax  a 
Bolidtor's  bill  of  costs  that  had  been  delivered  to 
him,  and  therein  the  solicitor  was  directed  to  deli- 
ver up  all  papers,  ftc,  belonging  to  the  dient  on 
payment  of  the  amount  to  be  found  due :  the  soli- 
citor had  other  papers,  ftc.  besides  those  that  related 
to  the  bnaineMi  referred  to  in  the  hill  of  costs  in 
question)  and  in  vespeet  of  which  he  claimed  to 
have  a  lien  for  other  eoets,  but  the  Court,  under 
the  oireomstasces  adduced,  declined  to  diacfaarge 
the  order  for  irregularity.  In  re  Pender ,  14  Law  J. 
Rep.  (N.8.)  Ch.  277. 

An  act  of  parliament  authorised  a  railway  com- 
pany to  make  purchases  of  land,  for  the  purposes 
of  their  railway,  and  provided  for  the  payment  of 
the  costs,  charges,  and  expenses  incurred  in  the 
pnrohase  of  bads,  and  the  taxation  thereof;  after- 
wards, the  company  entered  into  articles  of  agese- 
ment  witii  the  owner  of  certain  lands,  requir^  by 
them  for  tiieir  railroad,  wheroby  it  was  stipulated 
that  the  vender's  expenses,  arising  out  of  the  eon-- 
tract  for  the  purohase,  and  for  eanying  the  same 
into  effeet,  as  well  as  the  expenses  of  tiie  pur- 
chasers, should  be  borne  and  defrayed  by  the  com- 
pany, pursuant  to  certain  provisions  of  a  particular 
act  of  parliament ;  I.  e,  by  arbitration  by  two  soli- 
citors, and  an  umpire  to  be  chosen  by  them.  Sub- 
sequentiy,  tiie  company  obtained  another  act,  by 
wluch  it  was  enacted,  that  all  costs  wfaioh  the  eom- 
pany  should  become  UaUe  to  pay  should  be  taxed 
by  tile  proper  officer  of  the  Court  of  Exchequer : 
after  the  Attomies  and  Solicitors  Act  had  pused, 
the  solicitor  of  the  vendor  delivered  his  bill  of  costs 
to  the  company,  which  contained  no  charges  for 
any  business  done  in  a  court  of  law,  and  then 
brought  his  action  at  law,  for  the  am4Muit,  against 
the  company;  whereupon  the  company  moved  to 
refer  the  bill  to  the  proper  officer,  for  taxation ; 
which  was  refused,  with  costs. 

The  Court  has  no  jurisdiction  on  an  application 
for  a  reference  for  taxation  of  a  bill  of  costs,  in  a 
summary  way,  to  adju(Hcate  on  an  agreement*  in 
writing,  entered  into  between  the  parties,  relative^ 
to  the  solicitor's  costs,  charges,  and  expenses;  but 
if  thero  be  circumstances  of  an  equitable  nature, 
as  well  as  of  a  legal  nature,  in  such  a  case  an  ap- 
plication to  stay  the  process  in  the  action  at  law, 
must  be  made  to  the  Court  upon  a  bill  filed,  seeking 
equitable  relieC  In  re  Rhodes,  14  Law  J.  Rep. 
(N.9.)  Ch.  97. 

A  declaration  on  a  promise  by  the  defendant  to 
pay  the  plaintiff,  an  attorney  of  the  Insolvent 
Court,  his  taxed  costs,  for  business  done  in  that 
court,  averred,  that  tiie  costs  were  taxed  by  the 
Court  for  the  Relief  of  Insolvent  Debtors  -.--Held, 
bad,  for  not  arerring  a  taxation  by  a  proper  au- 
thority. Morgmn  ▼.  Wett^  14  Law  J.  Rep.  (na) 
Bxch.  8;  18  M.  ft  W.  888  ;  2  Dowl.  ft  L.  P.C. 
891. 

(2)  Order  rf  course  for^  under  6^-7  Vict,  c,  78. 

*.37. 

An  order  of  coune,  obtained  by  a  client  for  tiie 
taxation  of  his  solicitor's  hill  of  costs  after  pay- 
ment thereof,  discharged.  Sayer  r.  Wagsttf,  12 
Law  J.  Rep.  (N.8.)  Ch.  406. 

An  order  was  obtained  upon  petition,  as  of  course^ 
to  tax  two  bills  of  costs,  one  of  which  was  in  respect 
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ot  M  iiidietiii9iit  fhr  peijmy,  which  was  prosecuted 
ai  n  time  whea.«ome  of  the  petitioners  were  infants, 
\mt  the  petitionere  nubmitted  in  the  usual  way,  by 
their  pedtioa  (all  being  of  age),  to  pay  what  should 
he  found  due  to  the  solicitors  in  respect  of  the  said 
bUls  of  coals  :--^  Held,   that  the  petitioners  were 
beuad  by  their  submiasiou,  and  that  their  proper 
GooKse  WM|  before  the  proceeding  to  tax  was  com- 
pleted, to  have  come  to  the  Court  for  a  variation  of 
the  <wder  previously  obtained.     In  re  SpringaUf 
H  Law  J.  Rep.  (b^.)  Ch.  12. 

Under  the  common  order  directing  the  reference 
of  a  solicitor's  bill  of  costs  for  taxation,  the  taxing 
Master  has  jurisdiction  to  decide  on  a.  question  of 
retsiner  and  liability  as  to  any  of  the  charges  con* 
taiDed  in  the  bill,  ezoept  those  in  respect  <^  which 
the  petitioner  has  in  his  petition  admitted  the  ra-> 
taioer  of  the  respondent. 

A  <hfferent  practice  prevails  in  the  courts  of 
cemi9on  law,  arising  out  of  circumsta&oes  not  ap- 
plicable 10  an  order  of  reference  in  this  oourt.  In 
r<  JSreety,  14  Law  J.  Rep.  (n.b.)  Ch.  299. 

An  order  of  course,  directing  the  taxation  of  the 
bill  of  costs  of  a  mortgagee's  solicitor,  obtained  by 
the  mortgagor,  after  a  statement  to  his  solicitor  by 
the  mortgagee's  solicitor  that  the  amount  thereof 
had  been  received  by  him, — discharged,  but,  under 
the  drcumstanoes,  without  costs.  In  re  Carew,  14 
Lav  J.  Rep.  (n.8.)  Ch.  100. 

[And  see  In  re  Fender,  anUf  (1),  p.  54 ;  and  In 
re  Beeke^  ftoet  (5)>  p.  56.] 

(3)  UfOH  Terms,  where  Bill  delivered  more  than  a 

Htmth,  under  6  {■  7  VicL  c,  73.  «.  37. 

An  Older  for  the  taxation  of  a  solicitor's  hill  may 
be  made  ex  ^«rte  after  the  expiration  of  one  month 
from  the  delivery  of  it,  but  within  twelve  months. 
lure  GvUekeU,  14  Law  J.  Rep.  (n.8.)  Ch.  450. 

Where  a  reference  for  taxation  of  a  solicitor's 
hill  of  costs  is  applied  for,  after  the  expiration  of 
the  one  month  nentioned  in  the  37th  section  of 
6  &  7  Vict  eu  7«,  and  the  bUl  is  under  100^  in 
smonat,  the  order  will  be  made  for  a  reference, 
^xthont^xequiring  the  amount  of  the  bill  to  be  paid 
into  conit.  In  re  Bramlev^  18  Law  J.  Rep.  (ma) 
Ch.320. 

(4)  Upon  Special  Circumstance*,  after  Verdict,  Writ 
nilnqmry^ftrthe  Expiration  </a  Year,  under  6^7 
Flctc.78.«.  37. 

The  statute  6  &  7  Victe.  78,  applies  to  attor- 
niet*  IhUs  delivered  before  it  came  into  operation ; 
sad  the  Court,  under  aection  87,  has  power  to  refer 
them  Ibr  tsxation  after  the  lapse  of  twelve  months 
fien  the  time  of  their  d^very,  if  special  cireum- 
t^sBces  are  shewn. 
Vnder  section  41.  the  Court  cannot  refer  for  tax- 

t^  s  bill  which  has  been  paid  upwards  of  twelve 

moDtht,  though  the  bill  was  delivered  and  paid 

before  the  passing  of  the  act 
Upon  a  motion  to  tax  an  attorney's  bill,  the 

Court  will  not  take  notice  of  its  contents,  unless 

^  sn  verified  by  affidavit,  or  the  rule  has  been 

dnwn  up  on  reading  the  bill. 

Qeare^Whether  a  promissory  note,  payable  six 
noDthf  sfter  date,  having  been  given  by  the  client 
Ar  the  bslance  of  an  attorney's  bill,  payment  under 
lectitn  41.  is  to  be  considered  to  have  been  made  at 


the  time  of  the  giving  of  the  note,  or  the  time  when 
the  note  was  paid. 

Semble — ^The  Court  has  power,  under  special  cir- 
cumstances, to  refer  a  bill  for  taxation  within  the 
year,  even  when  the  payment  has  been  made  after 
action  brought 

Semble — The  mere  non-payment  of  fees  due  to  a 
barrister  or  special  pleader,  does  not  constitute  suf- 
ficient special  circumstances  to  warrant  an  order 
for  referring  to  taxation  a  hill  which  has  been  deli- 
vered more  than  twelve  months.  In  re  WiUon,  13 
Law  J.  Rep.  (m.s.)  Q.B.  17. 

An  attorney  had  for  several  years  been  employed 
in  various  transactions  for  a  client  prior  to  June 
1843.  In  1841,  he  delivered  a  bill  containing  items 
for  business  done  antecedent  to  and  in  the  year  1 839, 
but  which  did  not  contain  a  great  portion  of  his  de- 
mand. In  June  1842,  the  client  gave  him  two  pro- 
missory notes,  in  which  a  surely  joined,  one  psyable 
at  eight,  and  the  other  at  twelve  months,  for  his 
entire  demand.  These  were  paid  at  maturity ;  and 
in  June  1843,  after  the  payment  of  the  last  note, 
two  other  bills  were  delivered  many  of  the  items  of 
which  were  incurred  antecedently  to  1839.  On  the 
part  of  the  attorney,  it  was  sworn  that  the  notes  were 
received  as  cash : — Held,  that  the  whole  of  the  three 
hills,  in  fact,  formed  but  one  bill,  and  that  the  Court 
had  power  to  refer  the  whole  three  bills  to  taxation 
tlpon  a  rule  obtained  in  Kaster  term,  1844. 

Semble— l!h.e  receipt  of  a  promissory  note  or  bill 
of  exchange,  upon  which  the  client  remains  liable, 
cannot  be  considered  as  payment  within  s.  41.  of  ^ 
&  7  Vict  c  73,  so  as  to  preclude  the  Court  from  re- 
ferring a  bill  to  taxation  after  the  lapse  of  more  than 
a  year  from  such  receipt,  but  within  a  year  of  its 
becoming  due  and  being  paid.  In  re  Peachy  13  Law 
J.  Rep.  (N.S.)  as.  249 ;  2  DowL  &  L.  P.C.  S3. 

The  sUtute  6  &  7  Vict  c.  73.  applies  to  attornies' 
bills  delivered,  and  rules  nisi  obtained  for  their  taxa- 
tion, before  the  passing  of  that  act ;  and  therefore^ 
where  a  rule  Mm  had  been  obtained  in  Trinity  term, 
1843^— Held,  that  the  Court  must  be  guided  by  the 
rules  laid  down  by  that  statute,  in  disposing  of  it 

Under  section  41.  of  that  statute,  the  Court  can- 
not, even  under  special  drcumstanoes,  refer  a  hill 
for  taxation  which  has  been  paid  more  than  twelve 
months. 

Under  section  37,  the  Court  has  power,  at  any 
time,  under  special  circumatanees,  to  refer  for  taxa- 
tion a  bill  which  has  been  delivered,  but  not  paid, 
more  than  twelve  months. 

An  attorney's  bill  had  been  delivered  to  some 
ignorant  parties  in  June  1840,  and  in  November 
1842  a  summons  for  its  taxation  had  been  dismissed 
by  a  Judge  at  chambers,  on  the  ground  of  the  in- 
sufficiency of  the  materials  on  which  it  was  founded. 
It  appeared  that  a  sum  of  money  had  been  deposited 
in  1839,  in  Uie  joint  names  of  the  attorney  and  an- 
other party,  on  behalf  of  the  clients : — Held,  that 
there  being  a  dispute  respecting  the  sum,  the  Court 
would  refer  the  bill,  and  require  the  attorney  to 
account  on  a  rule  nisi  obtained  in  Trinity  term,  1843. 
Binns  v.  Hey,  1 3  Law  J.  Rep.  (m.s.)  Q.B.  28 ;  1  DowL 
&L.P.C.  66L 

Upon  an  application  to  tax  an  attorney's  bill  after 
verdict,  under  the  37th  section  of  6  &  7  Vict  c.  73, 
on  the  ground  of  "  special  ciroumstances,"  it  is  not 
sufBcient  to  shew  circumstances  known  to  thedefen- 
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dsnt  before  aetion;  they  must  appmr  to  have  come 
to  (he  defendant's  knowledge  recently,  and  the  ap« 
plication  must  be  made  promptly.  In  rw  fVkkturf 
14  Law  J.  Rep.  (n.s.)  Ezch.  78 ;  1 3  M.  &  W.  549 1 
2  DowL  &  L.  P.C.  407. 

(5)   Upon  Special  Circumstances,  qfter  Paymeat  rf 
Bill,  under  6  «|-  7  Vict,  c.  73.  *.  41. 

[See  In  re  WiUon ;  In  re  Peaok ;  and  Bkm$  t. 
Hay,  ante.,  (4)  page  55.] 

Alter  payment  of  a  bill  of  costs,  an  order  for 
taxation  is  not  to  be  obtained  as  of  course,  even  by 
a  party  liable  to  pay  the  same. 

By  virtue  of  the  act  6  &  7  Vict.  c.  73,  any  party 
entiUed  to  an  order  to  tax  a  bill  of  coats  may  obtain 
it  as  of  coarse,  and  without  special  directions,  within 
one  month  after  its  delivery,  and  with  such  special 
directions  as  the  Court  may  impose,  after  the  ex- 
piration of  one  month  from  the  delivery,  hut  not 
after  verdict,  writ  of  inquiry,  or  payment.  In  such 
eases  a  special  order,  made  on  special  circumstances, 
proved  to  the  satisfaction  of  the  Court,  is  requisite. 
jPayroent  of  a  bill  of  costs  by  a  mere  volunteer  under 
no  previous  liability,  gives  no  right  to  him  to  obtain 
an  order  to  tax  the  bill.  In  re  Becke,  13  Law  J. 
Rep.  (N.S.)  Ch.  157 ;  5  Bea.  406. 

Order  for  taxation  of  a  solicitor's  bill  under  the 
circumstances,  after  a  settlement,  upon  the  common 
petition,  without  stating  the  objectionable  items. 
Jones  V.  Powys,  10  Law  J.  Rep.  (n.8.)  Ex.  £q.  49. 

An  attorney  having  delivered  his  bill  of  costs, 
dated  the  14th  of  August  1839,  received  at  the  same 
time  from  his  debtor  a  promissory  note  of  that  date, 
payable  at  two  months.  He  also  held  the  title- 
deeds  of  the  debtor  as  a  lien  for  the  costs,  and  did 
not  deliver  them  up  until  July  1843,  when  the  note 
was  paid.  A  Judge's  order  having  been  made  in 
February  1844,  under  6  &  7  Vict  c.  73.  s.  41,  for 
referring  to  taxation  such  bills  of  oosto  as  had  been 
paid  not  more  than  twelve  months  previously  :— 
Held,  that  the  bills  could  not  be  considered  as  paid 
at  the  time  of  their  date  within  the  meaning  of  the 
aotj  and  that  they  were,  therefore,  liable  to  taxation. 
In  re  Harries,  18  Law  J.  Rep.  (k.8.)  £xch.  259 ;  13 
M.  &  W.  3 ;  1  DowL  8c  L,  P.C.  1018. 

A  solicitor's  bill  of  costs  paid  underpressure,  and 
protested  against,  referred  for  taxation. 

Protest,  combined  with  other  circumstances,  may 
be  a  ground  of  reference  of  a  bill  of  costo  for 
taxation. 

Where  there  is  evidence  of  pressure,  the  Cooit 
will,  if  necessary,  direct  a  general  reference  for 
taxation,  although  in  the  petition  for  taxation  some 
only  of  the  items  of  the  bill  of  costs  may  be  objected 
to.   Ex  parte  Wilkinsm,  in  re  Alcoek,  2  CoU.  C.C.  92. 

On  an  application,  on  special  circumstances,  for 
a  reference  for  taxation  of  a  solicitor's  bill  of  costo 
after  payment  thereof,  under  protest,  within  the 
year,  the  proof  of  pressure  alone  is  not  sufficient  to 
render  the  bill  taxable  under  the  act  6  &  7  Vict 
c.  73,  but  some  objectionable  item  in  the  bill  must 
be  shewn,  either  alone  or  accompanied  with  some 
other  special  circumstances. 

If  no  dispute  exist  as  to  the  construction  of  a 
contract  or  agfreement  for  taxation  entered  into  be- 
tween the  parties,  the  Court  will  direct  a  reference 
for  taxation.  In  re  Thompson.  14  Law  J.  Rep.  (n.s.) 
Ch.  137. 


If  a  lol&eitor  has  refkised  to  allow  oertaiti  deeds  to 
be  executed  until  his  bill  of  eosta  is  paid,  and  the 
bill  is  paid  under  protest,  and  the  deeds  executed, 
this  may  constitute  snob  a  *'  special  cirteumstance** 
as  to  induce  the  Court  to  tax  the  bill  under  6  St  7 
Vict  c.  73. 

A  petition  for  the  taxation  of  a  bill  of  costs  set 
forth  special  ciremnstances  sufficient  in  themselves 
to  obtain  an  order  for  taxation,  but  the  affidavits  in 
support  of  it  mentioned  some  of  the  items  which 
were  objected  to,  all  of  which  were  explained  by  the 
solicitors  to  the  satisfaetion  of  the  Court  The  pe- 
tition was  dismissed  with  costs.  Ex  parte  Andrews, 
13  Law  J.  Bep.  (n.s.)  Ch.  222. 

A  mortgaged  to  B  an  estate,  with  power  of  sale 
in  default  of  payment  The  estate  was  sold  by  B 
under  the  power,  and  L  was  the  solicitor  employed 
by  B  in  completing  the  sale.  The  whole  of  the 
business  was  transacted,  and  L's  bill  of  costa  ac- 
tually paid  out  of  the  purchase-money,  befbre  the 
Stat  6  &  7  Viet  e.  73.  came  into  operation : — Held, 
on  the  application  of  A,  that  the  bill  of  eosta  was 
not  taxable. 

The  payment  of  a  taxable  bill  delivered  befbre 
the  act  6  &  7  Vict  c.  73.  came  into  operation,  will 
not  preclude  taxation  under  that  act,  upon  a  proper 
application  being  made  in  due  time.  In  re  Lees,  18 
Law  J.  Rep.  (N.a.)  Ch.  151 ;  5  Bea.  410. 

Where  a  party  interested  in  the  estate  out  of  whieh 
a  bill  of  costo  has  been  paid  by  a  trustee,  applies  for 
an  order  to  tax  the  same,  he  must  proceed  under  the 
41st  section  of  the  act  6  &  7  Vict  c  73;  but  where 
the  bill  has  not  been  paid,  he  must  proceed  under 
the  37th  section.  The  Court  cannot,  under  the  act 
6  &  7  Vict  c.  73,  direct  a  bill  to  be  taxed  against 
the  solicitor,  if  it  has  been  paid  more  than  twelve 
months ;  but  there  is  nothing  in  the  act  to  prevent 
the  Court  ordering  a  taxation  as  between  the  trustee 
and  eestms  que  trust,  of  a  bill  of  costo  containing  im- 
proper paymento,  where  the  trustee  has  neglected  to 
procure  in  due  time  a  taxation  thereof. 

The  expression  "such  bill  as  aforesaid,*'  in  the 
41st  section,  does  not  mean  "  such  bill  as  is  herein- 
before mentioned  to  have  been  faxed  and  settled," 
mentioned  in  the  section  immediately  preceding; 
nor  is  it  confined  to  such  bill  as,  under  the  provisions 
of  the  act,  is  sought  to  be  taxed  by  a  par^  directly 
chargeable  therewith. 

Semhle — Where  a  solicitor's  bill  has  been  paid  by 
a  trustee,  the  cestuis  que  trust  are  entitled  to  ask  for 
a  reference  for  taxation  of  the  bill  against  tiie  soli- 
citor at  any  time  within  twelve  months  after  pay- 
ment thereof,  but  not  afterwards,  although  the  ces- 
tuts  que  trust  had  no  knowledge  of  the  payment  until 
after  the  twelve  months  had  expired,  in  reDownes, 
13  Law  J.  Rep.  (K.s.)  Ch.  159;  5  Bea.  425. 

A  mortgagor  is  enUtled,  under  the  act  6  &  7  Vict 
c.  78,  on  shewing  special  circumstances,  to  the  order 
directing  the  taxation  of  a  mortgagee's  bill  of  costs, 
after  payment  thereof  by  the  mortgagee.  In  re 
Carew,  14  Law  J.  Rep.  (N.s.)  Ch.  100. 

A  transfer  of  a  mortgage  having  been  agreed  on, 
a  meeting  was  held  to  carry  the  same  into  execu- 
tion, when  the  clerk  of  the  mortgagee's  solicitor 
presented  his  bill  of  costa,  whieh  was  objected  to  in 
respect  of  certain  charges  therein  contained,  which 
were  alleged  by  the  mortgagor  (as  was  the  fact) 
to  be  unreasonable ;  the  clerk,  on  being  pressed  to 
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allow  tlie  pi^fnent  of  the  bill  lo  stand  OTor  for  a 
dftj  oc  two,  m  ofder  thai  the  mortgagor  oaight  see 
the  aoUcitoc  on  die  aul^eet  of  the  diargea  objected 
tti^  lefiued,  and  zeqaired  immediate  payment,  and 
thexeapon  the  hill  was  paid : — Held,  that  the  con- 
daet  of  the  clerk  was  a  •pecial  circumatance  in 
sapport  of  the  ^>plication  to  tax  the  bill,  and  that 
tbe  derk'a  refUial  to  allow  the  payment  of  the  bill 
to  stand  over  for  a  day  or  two,  and  the  statement  by 
ths  petitioner  of  the  overcharges  to  the  clerk,  before 
payment  of  the  bill,  and  the  existence  of  those  over- 
cliaiges,  were  sufficient  gprounda  to  induce  the  Court 
to  Older  taxation  of  the  bill. 

It  is  no  objection  to  such  an  application,  that  in 
a  bill  made  out  against  a  mortgagee  some  of  the 
eb^iges  are  made  against  the  mortgagor.  In  re 
WdU,  14  Law  J.  Rep.  (n.8.)  Ch.  215. 

Within  twelve  months  after  payment  of  a  bill  of 
costs,  a  client  presented  a  petition  for  its  taxation, 
but  the  petition  having  specified  no  items  of  over- 
charge, no  order  could  be  nuide;  and  the  twelve 
months  having  then  expired,  the  Court  refused  to 
allow  the  petition  to  stand  over  for  the  purpose  of 
sa  amendment,  by  specifying  the  items.  Barweli  v. 
Brwks,  7  Bea.  345. 

CtMtms  que  trust,  in  presenting  a  petition  within 
the  year,  seeking  the  taxation  of  a  solicitor's  bill  of 
costs,  which  has  been  paid  by  their  trustees,  must 
state  particular  items  of  overcharge  contained  in 
the  bill,  or  other  special  circumstances.  In  re 
Btwut,  14  Law  J.  Rep.  (n.s.)  Ch.  403. 

A  bill  of  costs  settled  and  paid  after  examination, 
discussion,  and  an  abatement  made  by  the  solicitor, 
was  referred  for  taxation  under  the  circumstances, 
hat  on  the  terms  of  the  client  admitting  the  cash 
payments  contained  in  the  settled  account 

A  solicitor  delivered  his  bill  of  costs.  His  client 
hsdtime  to  examine  it,  and  obtained  professional 
advice  and  assistance  respecting  it  Objections 
were  made  to  the  itema,  and  a&r  discussion  the 
client  obtsined  a  considerable  deduction.  He  settled 
the  account,  admitted  the  balance,  obtained  the 
▼oudieo^  and  afterwards  paid  the  amount  admitted 
to  be  due.  The  relation  of  solicitor  and  client  con- 
tinued after  the  payment  The  Court  directed  a 
ttzatian  of  the  bill  notwithstanding  this  settlement, 
thiakisg  that  the  cHent  waa,  **  to  an  alarming  ex- 
t^y  in  the  power  of  the  solicitor ;  that  the  bill, 
*hidi  eontained  general  items  to  a  very  consider- 
able suQouat,  onder  the  terms  *'  numerous  attend- 
ttoes»"  and  "innumerable  attendances,"  was  not 
sufficiently  explanatory ;  that  the  solicitor  did  not 
do  all  which,  under  the  circumstances,  he  ought 
to  have  done  to  facilitate  to  the  client  the  exercise 
of  his  right  to  a  full  statement  of  the  particulars  of 
the  charge,  snd  to  the  proper  investigation  of  each 
puticalar  item;  and  that  the  parties  were  on  terms 
so  unequal  ss  to  make  it  difficult  to  make  any  bar- 
gain which  could  be  binding  upon  the  client  in  the 
absence  of  other  assistance. 

^ere  accounts  and  bills  of  costs  of  a  solicitor 
■'e  delivered  a  sufficient  time  before  the  settlement 
^  tUow  the  client  to  examine  them,  and  obtain 
advice  and  assistance  respecting  them,  and  the 
opportunity  is  taken  advantage  of,  and  the  bills 
°^  examined,  objections  are  taken,  upon  dis- 
<^iusioD  of  which  an  allowance  is  made,  a  settlement 
'^""'^  to,  and  the  balance  paid,  primd  facie,  a  taxa- 
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tion  is  precluded :  but  if,  under  the  above  circum- 
atances,  the  client  is  in  the  power  or  at  the  mercy 
of  the  solicitor, — if  the  bills  delivered  be  not  suffi- 
ciently explanatory, — if  the  client,  though  having 
time  to  examine  the  bills,  has  not  been  able  to  obtain, 
or  has  not  been  allowed  to  employ,  the  most  effec- 
tive means  of  examination, — if  it  appears  that  the 
solicitor  in  whose  power  the  client  is  is  driving  a 
bargain  with  him  on  unequal  terms,  and  that  the 
relation  of  solicitor  and  client  and  the  power  of  the 
BoUcitor  continues,  then  all  the  circumstances  above 
referred  to,  aa  tending  to  establish  the  settlement, 
may  be  unavailing.  Nokes  v.  Warton,  5  Bea.  448. 

In  the  case  of  a  petition  presented  for  a  reference 
to  tax  a  solicitor's  bill  of  costs,  the  application  must 
be  considered  as  made,  at  the  latest,  at  the  time 
when  the  petition  is  answered  by  the  secretary,  and 
not  at  the  time  of  its  service  on  the  respondent. 
I^  by  neglect  of  the  officer,  the  petition  be  not 
answered  on  the  day  it  ought  to  have  been,  the 
application  may  be  considered  as  of  an  earlier 
date. 

If  a  promissory  note  be  given  by  a  debtor  to  his 
creditor,  the  debt  may  be  considered  as  actually 
paid,  if  the  creditor  at  the  time  of  receiving  the 
note  has  agreed  to  take  it  in  payment  of  the  debt, 
and  to  take  on  himself  the  risk  of  the  note  not 
being  paid,  or  if,  from  the  conduct  of  the  creditor, 
or  special  circumstances  of  the  case,  such  an  agree- 
ment is  legally  to  be  implied ;  but,  in  the  absence 
of  any  special  circumstances,  the  receipt  of  the 
note  by  the  creditor  is  nothing  more  than  the  giving 
to  the  creditor  extended  credit 

On  the  3rd  of  November  1842,  a  client  gave  hia 
promissory  note  to  his  solicitor,  in  payment  of  a 
bill  of  costs  previously  delivered ;  the  note  was 
honoured  and  paid  on  the  17th  of  the  same  month. 
On  the  15th  of  November  1843,  the  client  pre- 
sented his  petition,  praying  an  order  for  taxation 
of  the  bill.  The  petition  was  answered  on  the  16th 
of  November  for  the  next  petition-day,  the  24th, 
and  served  on  the  21st  of  that  month : — Held,  that 
the  bill  was  to  be  considered  as  paid  on  the  17th  of 
November  1842;  and  that  the  application  for  an 
order  for  taxation  was  to  be  deemed  to  have  been 
made  on  the  16th  of  November  1843,  and  that, 
therefore,  the  bill  was  taxable  under  the  41st  section 
of  the  statute  6  &  7  Vict  c.  73. 

The  sum  of  two  gpiineas  a  day  is  allowed  for  at- 
tending the  examination  of  witnesses  in  the  country, 
whether  the  solicitor  attends  personally  or  by  his 
clerk. 

The  continuance  of  the  relation  of  solicitor  and 
client  is  not  sufficient  in  itself,  in  the  absence  of 
any  fraud  or  pressure,  to  induce  the  Court  to  refer 
a  bill  of  costs  for  taxation  after  payment  by  the 
client.  Sayer  v.  Wagttaff,  14  Law  J.  Rep.  (n.8.) 
Ch.  116;  s.  c  13  Law  J.  Rep.  (n.s.)  Ch.  161 ;  5 
Bea.  415. 

(6)  Cottt  rf  Taxation, 

Where  the  administrators  of  an  attorney  send  in 
their  intestate's  bill,  and  a  Judge's  order  is  made  to 
tax  it,  and  more  than  one -sixth  is  taken  off*  by  the 
Master,  the  administrators  are  not  bound  to  pay  the 
costs  of  taxation,  although  they  consented  to  the 
Judge's  order  being  made.  PrieetUy  v.  Qmy,  9 
Dowl.  P.C.  154. 
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An  attdmeys  bi|],  otl  tftxatkm,  W86  reduced  by 
more  than  one-sixth,  by  tlie  Master  striking  off  a 
class  of  charges  for  business  done  in  the  Court  of 
Common  Pleas,  the  attorney  not  being  an  attorney 
of  that  court,  though  he  was  an  attorney  of  the  other 
courts  (before  the  statute  7  Will.  4.  &  1  Vict. 
a.  66)i — Held,  that  the  attorney  must  pay  the  costs 
•6(  taxation.  Newton  v.  Harlandf  10  Law  J.  Rep. 
(N.s.)C.P.  227;  2M.&0.  886;  8  Sc  (n.8.)  230 ; 
» Dowl.  PC. 641. 

The  client  is  not  entitled  to  the  costs  incidental  to 
«  reference  for  the  taxation  of  his  solicitor's  bills  of 
costs,  although  considerably  more  than  one-sixth 
is  struck  off,  where  the  ap)>lieation  for  the  order 
directing  the  taxation  Is  not  applied  for  till  after 
an  action  at  law  was  commenced  for  the  recorery 
of  the  amount  claimed  to  be  due.  In  re  Boord^  12 
Law  J.  Rep.  (n.b.)  Ch.  461 ;  6  Bea.  848. 

In  an  action  brought  to  recover  the  amount  of  a 
bill  of  costs,  among  others  the  costs  of  an  appeal  to 
the  House  fi^  Lords,  in  which  the  plaintiff  had  been 
the  attorney  of  the  defendant,  the  bill  of  costs  had 
been,  by  theusual  Judge'sorder,  upon  the  application 
of  the  defendant's  attorney,  and  on  the  usual  under- 
taking to  pay  what  should  be  found  to  be  due,  referred 
tothe  Master  for  taxation.  Defondanthavingbecome 
insolvent,  the  Court  refused  to  compel  the  defen- 
dant's attorney,  upon  the  application  of  the  plaintiff, 
to  pay  the  fees  for  obtaining  the  certificate  of  the 
taxing  officer  of  the  House  of  Lords,  of  the  amount 
due  upon  that  portion  of  the  bill  which  had  been 
referred  to  him  for  taxation. 

Quart — 'Whether  if  such  application  had  been 
itiade  by  the  Master  or  other  officer,  the  Court 
would  have  interfered.  B^che  v.  Cattell^  1 1  Law  J. 
Rep.(N.8.)C.P.4d;  8M.&G.480;  4Sc.(n.8.)  246. 

A  bill  was  filed  by  the  executors  and  devisees  in 
trust  under  a  will,  to  have  the  trusts  of  the  will  esta- 
blished, and  the  usual  accounts  taken.  J  F  acted 
as  the  solicitor  of  the  plaintifis  as  well  as  of  the  de- 
fendants, and  conducted  the  proceedings  in  the  suit 
subsequently  to  the  decree,  until  the  conduct  of  it 
was  taken  from  him  by  the  plaintiffs,  and  a  new  soli- 
tor  appointed  by  them.  J  F  having  delivered  up 
the  documents  relating  to  the  suit  to  the  new  solicitor, 
«.  paper  writing  was  discovered  amongst  them,  pur- 
porting to  be  a  copy  of  a  charge  which  had  been 
carried  in  by  J  F  under  the  decree,  in  the  joint 
names  of  certain  persons,  of  whom  J  F  was  one,  as 
creditors  of  the  tesUtor ;  the  charge  thereby  made 
by  J  F  for  himself  amounted  to  the  sum  of  57/., 
alleged  to  be  the  balance  due  from  the  testator's 
eMate  for  business  done  by  J  F  for  the  testator  and 
his  son,  as  partners  in  business,  on  the  testator's 
retainer,  after  deducting  from  the  aggpregate  amount 
of  his  several  bills  of  costs  the  suras  received  by  him 
from  the  testator  on  account  of  such  business.  On 
the  copy  of  the  charge  found  amongst  the  documents 
so  delivered  up  by  J  F  was  indorsed  a  memoradum, 
in  the  handwriting  of  J  F's  town  agent,  to  the  effect 
that  the  charge  had  been  allowed,  subject  to  the 
approval  thereof  by  the  defendants'  solicitor:  the 
copy  also  bore  a  subsequent  indorsement,  in  the 
same  handwriting,  to  the  effect  that  the  charge  had 
been  afterwards  absolutely  allowed,  but  no  entry  to 
any  such  effect  was  to  be  found  in  the  Master's  books. 
The  Master  bavitig  reforzed  the  bills  of  cosU  to  be 


taxed,  J  F  withdrew  his  charge.  On  applioatioii 
to  the  Court  by  the  plaintiffii  by  petition,  the  bills 
of  costs  of  J  F  were  ordered  to  be  taxed,  and  an 
account  was  directed  to  be  taken  of  the  monies  re- 
ceived by  J  F  on  account  thereof,  and  more  than 
one  sixth  part  of  the  amount  of  the  bills  having  been 
taken  off  on  taxation,  J  F  was  ordered  to  pay  the 
costs  of  the  petitioners  occasioned  by  his  charge,  and 
also  the  costs  of  the  petitioners*  application  to  Uie 
Court  relative  to  the  charge  and  bills  of  costs,  and 
consequential  thereon.  AceyY,  SimptoUf  12  Law#. 
Rep.(N.8)Ch.  449. 

A  Judge's  order  directed  an  attorney's  bill  to  be 
taxed  upon  an  undertaking  beiug  given,  signed  by 
the  then  churchwardens.  The  undertaking  was 
signed  by  a  part  only  of  the  premout  churchwardens, 
but  the  attorney  having  made  no  objection,  the  costs 
were  taxed,  and  more  than  a  sixth  deducted.  An 
order  for  the  attorney  to  pay  the  costs  of  the  taxa- 
tion having  been  obtained, — Held,  that  the  attorney 
could  not  apply  to  set  it  aside  on  the  ground  that 
the  undertaking  was  not  signed  in  accordance  with 
the  Judge's  order.  Doe  d.  Goodland  v.  Frankkmd, 
1 2  Law  J.  Rep.  (w.s.)  Q.B.  249 ;  2  Dowl.  P.O.  (k.s.) 
976. 

An  attorney  having  bought  an  action  on  his  bill, 
the  defendant  obtained  an  order  to  tax  it,  and,  after 
taxation,  paid  money  into  court  The  plaintiff  took 
the  money  out  of  court,  and  taxed  his  costs  of  the 
cause: — Held,  that  the  Master  was  right  in  treating 
the  costs  of  taxing  the  bill  as  costs  in  the  cause. 
Thomas  Y.  the  Mayor  ofSwansea^  12  Law  J.  Rep.  (n.8.) 
Exch.  281 ;  1 1  M.  &  W.  83 ;  2  Dowl.  P.C.  (n  s.)  1003. 

If  an  attorney's  bill  be  referred  for  taxation,  and 
after  a  discussion  before  the  Master,  the  parties 
come  to  an  arrangement  as  to  the  amount,  and  the 
Master  makes  his  allocatur  upon  such  arrangement , 
for  more  than  five- sixths  of  the  original  amount  of 
the  bill,  the  attorney  is  not  entitled  to  the  costs  of 
taxation. 

On  an  application  by  an  attorney  for  the  costs  of 
taxation,  the  Court  will  admit  affidavits  to  explain 
the  circumstances  under  which  the  Master  made  his 
allocatur.  Laurie  v,  Bartlett,  13  Law  J.  Rep.  (n.8.) 
aB.  145 ;  1  Dowl.  &  L.  P.C.  730. 

An  executor  who  applies  to  tax  the  bill  of  his 
testator's  attorney,  is  liable  to  pay  the  costs  of 
taxation,  if  less  than  one-»xth  is  struck  off.  J^- 
freson  V.  Warrington,  10  Law  J.  Rep.  (n.s.)  Exch. 
79 ;  7  M.  &  W.  137 ;  8  Dowl.  P.C.  880. 

Where  an  unsigned  bill,  delivered  by  an  attorney, 
was,  with  his  consent,  referred  by  a  Judge''8  order 
to  taxation,  at  which  he  attended,  when  more  than 
a  sixth  was  struck  off,  the  Court,  under  its  general 
jurisdiction,  ordered  him  to  pay  the  costs  of  taxa- 
tion, although  the  order  contained  no  undertaking 
on  the  part  of  the  client  to  pay  the  amount  found 
to  be  due.  Peters  v.  Sheehan,  12  Law  J.  Rep.  (n.s.) 
Exch.  177 ;  10  M.  &  W.  213;  1  DowL  P.C.  (n.8.) 
948. 

Where  an  attorney's  bill  is  referred  to  taxation 
after  action  brought  upon  it,  the  attorney  is  liable, 
under  6  &  7  Vict  c.  73.  s.  37,  to  pay  the  costs  of 
taxation,  if  more  than  one-sixth  is  struck  o£El  Ex 
parte  WoolUtt,  13  Law  J.  Rep.  (n.8.)  Exch.  121 ; 
12  M.  &  W.  504 ;  1  DowL  &  L.  P.C.  693. 

The  stotnte  6  &  7  Vict  c.  73.  repeals  2  Geo.  2. 
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c  2S,  **  csMCpt  so  far  at  reUtm  to  anything  done  at 
any  time  berore  tbe  paning  of  this  act" 

An  attomey'B  bill  having  been  taxed  under  2 
O«o.  2.  c  2S.  before  tbe  passing  of  6  &  7  Vict  c  78, 
— Held,  that  a  motion  might  be  made  respecting  the 
coats  of  that  bill  after  that  act  had  paitsed. 

Where  leta  than  one- sixth  has  been  taken  off  an 
attorney's  bill  upon  taxation,  but  the  biU  hss  been 
reduced  by  a  substantial  sum,  the  Court  will  not 
slUow  the  attorney  the  costs  of  taxation.  Hodge  t. 
S^d,  13  Law  J.  Rep.  (kb.)  CP.  87  ;  1  DowJ.  &  L. 
I*.C.  956. 

The  statute  6  &  7  Vict  c.  73.  s.  1.  repeals  all 
foimar  acts,  except  so  far  as  relates  to  any  matters 
ov  things  done  at  any  time  before  the  passing  of  the 
act  r-*-Held,  that  an  order  referring  a  bill  of  costs 
lor  taxation,  prior  to  the  passing  of  the  act,  was  a 
maltev  or  thing  done  to  which  the  former  act  re- 
lated ;  that  the  power  of  the  Court  to  order  the  pay- 
meoC  of  the  costs  of  taxation  by  the  client,  under 
the  former  act,  nearly  a  sixth  having  been  taxed 
ofl^  was  saved  from  the  operation  of  the  new  statute, 
■itiioiigh  the  taxation  was  not  completed  until  after 
tile  new  act  had  passed.  Doe  d.  PoUe  v.  JituUre, 
14  Lmw  J.  Rep.  (n.s.)  Q.B.  245. 

(c)  Remedies, 

(1)  By  Action, 

In  an  action  on  an  attorney's  bill,  plea,  nunquBm 
imdehiiaiust  it  is  competent  for  the  plaintiff  to  shew 
that  a  greater  amount  is  due  to  him  than  the  Mas- 
ter allowed  on  taxation,  pursuant  to  sn  order  for 
changing  the  attorney  in  the  course  of  the  cause  in 
which  the  costs  were  incurred.  Beck  v.  deaoer, 
9DowLP.C.ni. 

In  an  action  on  an  attorney's  bill,  the  day  on 
which  it  is  delivered  is  not  to  be  reckoned  as  one 
of  the  days  of  the  month  given  to  the  client  by  tbe 
atetute.    BiMfU  v.  Haelop,  9  Dowl.  P.C.  982. 

Where  the  defendant  was  an  attorney  at  the  com- 
mencement  of  the  suit,  but  not  when  the  cause  of 
action  accrued: — Held,  that  he  might  be  sued  by 
another  attorney  for  professional  services,  before 
the  expiration  of  a  month  from  the  delivery  of  a 
signed  bilL  Windtory,  Herbert^  10  Law  J.  Rep. 
(v.a.)  Exch.  132 ;  7  M.  &  W.  375;  9  Bowl.  P.C. 
237. 

The  contract  of  an  attorney  retained  to  conduct 
an  action  is  continuing,  and,  as  a  general  rule,  can 
be  determined  by  him  only  on  reasonable  notice. 

An  attorney  cannot,  therefore,  recover  his  bill  of 
coats,  in  an  action  which  has  not  been  terminated, 
■aless  he  shews  satisfactorily  why  he  has  abandoned 
it.  IfiekolU  V.  Wiietm,  12  Law  J.  Rep.  (k.8.)  Exch. 
266;  11M.&W.  106. 

In  assumpsit  on  an  attorney's  bill, — Held,  that 
the  failure  of  the  business  done  by  his  negligence 
in  the  conduct  of  the  suit,  was  a  good  defence  on 
Bon  assumpsit;  and  it  is  a  question  for  the  jury 
whether  such  failure  arose  from  the  plaintiff's 
fault.    Braeeff  v.  CarUr,  1 2  A  d.  &  £.  373. 

(2)  By  Execution  under  14-2  Fict,  c.  110.  «.  18. 

The  Court  will  grant  a  rule  directfhg  a  party 
to  pay  the  amount  of  his  attorney's  taxed  bill ; 
which,  under  1  &  2  Vict  c.  110.  s.  18,  will  have  the 
e&otof  a  judgment,  and  give  the  attotney  all  reme- 
dies which  by  that  statute  are  given  to  judgment 


creditors.    Ntale  v.  PoeHetkvfayte,  10  Law  J,  Rep. 
(ir.s.)  as.  134 ;  iaB.243. 

(P)  Lien  for  Costs. 

A  borrowed  of  B  a  sum  of  money  on  security  of 
a  mortgage  of  res!  property  i  the  expenses  of  re- 
conveying  which,  on  repayment,  was,  by  the  terms 
of  the  mortgage  deed,  to  be  paid  by  A.  B  put  the 
deeds  into  the  hands  of  thedetendants,  his  attornies. 
The  money  being  afterwards  paid  off,  A  employed 
his  own  attorney  to  prepare  a  reconveyance,  which 
was  sent  to  the  defendants.  This  having  been  ap- 
proved of,  and  settled  on  behalf  of  B,  and  executed, 
the  defendants  insisted  on  retaining  the  title-deeds, 
not  only  for  the  costs  of  tbe  reconveyanoe,  but  ft>r 
their  whole  bill  of  costs.  A  having  paid  the  moMy 
under  protest,  in  order  to  get  possession  of  his  deeds, 
— Held,  that  in  an  action  for  money  had  and  re- 
ceived^  he  was  entitled  to  recover  all  that  had  been 
ao  paid  by  him  beyond  the  expense  of  the  recon- 
veyance. W^k^fieid  V.  NeufboH,  13  Law  J*  Rep. 
(tf.s.)  Q.B.  258 ;  6  aB.  276. 

The  attorney  of  a  defendant  in  an  action  has  not 
such  an  interest  in  it  as  to  prevent  the  parties  com- 
promising it  without  his  conourrenoe.  Queeted  v. 
CaUU,  1 1  Law  J.  Rep.  (N.8.)£xch.  345;  10  M.  &  W. 
18;  1  Dowl.  P.C.  (N.8.)  888. 

Where  a  plaintiff  and  defendant  compromised  an 
action,  after  verdict  for  the  plainti£^  without  the 
knowledge  of  the  plaintiff'a  attorney,  who  after  no- 
tice of  Uie  compromise,  proceeded  to  sign  final 
judgment ;  the  Court  set  aside  the  judgment  (with- 
out coatsX  upon  affidavits  denymg  any  fraudulent 
conspiracy  to  deprive  the  attorney  of  his  costs. 
CUtrk  r.  Smith,  13  Law  J.  Rep.  (n.s.)  C.P.  97; 
6  M.  &  G.  1051 ;  1  Dowl.  &  L.  P.C.  960. 

The  employment  of  a  solicitor  in  business  relating 
to  a  trust  estate  by  the  authority  of  the  trustee,  or 
of  some  of  several  eeetui  que  trust*^  gives  the  soli- 
citor no  lien  or  charge  upon  the  trust  estate,  »x 
upon  the  shares  of  the  other  ceeim  que  iruate. 

The  lien  of  the  solicitor  upon  a  fund  recovered 
in  a  suit  which  he  has  conducted,  is  confined  to  the 
costs  of  that  particular  suit ;  and  therefore,  eembk, 
that  a  solicitor  who,  in  relation  to  the  same  estate,  in 
which  the  same  parties  are  interested,  has  brought 
an  ejectment  and  a  suit  in  equity,  haa  no  lien  upon 
the  fund  recovered  in  the  suit  for  his  costs  of  tbe 
ejectment.    Hail  v.  Lover,  1  Hare,  571. 

Circumstances  under  which  the  Court  refused  to 
allow  the  solicitor,  who  had  given  an  indemnity  to 
the  sheriff,  who  was  in  possession  of  some  of  the 
bankrupt's  effects,  to  retain  the  produce  of  those 
effects  until  he  was  re-indemnified  by  the  assignees. 
Ex  parte  WhiUre  Hallin,  1 1  Law  J.  Rep.  (n.s.)  Bankr. 
6;  2M.D.&D.687;  affirmed,  3  M.  D.  &  D.  7. 

The  solicitor  of  the  executrix  in  a  creditors'  suit 
had  paid  off  a  lien  upon  deeds,  and  the  executrix, 
in  passing  her  accounts,  which  were  prepared  by 
her  solicitor,  had  claimed  and  been  allowed  this 
sum  as  paid  by  herself: — Held,  that  this  must  be 
considered  as  a  payment  to  the  executrix  to  the  use 
of  the  solicitor,  and  that  the  production  of  the  deeds 
could  not  be  resisted  by  him  on  the  ground  of  lien. 
Ckrietian  v.  Chambere,  1 1  Law  J.  Rep.  (m.8.)  Ch.  97  ; 
2  Hare,  177. 

.A,  being  entitled  to  a  leasehold  -honae^iH.  mort- 
gage to  B,  with  whom  the  title-deeds  and  indenture 
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of  Uwt  had  been  deposited  by  A,  induced  B  to 
intrust  him  with  the  possession  thereof,  on  pretence 
that  he  had  an  advantageous  opportunity  of  selling 
the  house,  and  that  he  wished  to  afford  the  proposed 
purchaser  an  opportunity  of  examining  the  deeds. 
A  delivered  the  deeds  to  his  solicitor  C,  and  desired 
him  to  proceed  to  complete  a  contract  for  the  sale 
of  the  bouse  to  D,  but  never  disclosed  to  C  the 
means  by  which  he  obtained  possession  of  the 
deeds : — Held,  that  C  was  entitled  to  claim  a  lien 
on  the  deeds  in  respect  of  his  costs,  relating  to  the 
sale  to  D.  YouTig  v.  EngUth,  13  Law  J.  Rep.  (n.b.) 
Ch.76;  7Bea.10. 

A  solicitor  who  had  used  the  names  of  certain 
parties  as  plaintiilk  in  a  cause  with  their  consent, 
was  held  not  to  be  endtled  to  any  lien  against  them 
on  the  fund  in  court  for  his  general  bill  of  costs, 
though  entitled,  under  the  circumstances,  to  be 
paid  out  of  the  f^nd  their  share  of  the  costs  pro- 
perly incurred.    Hall  r.  Lmer,  4  Y.  &  C.  216. 

A  solicitor's  lien  on  his  client's  papers  for  the 
amount  due  to  him  in  respect  of  professional  ser- 
vices, is  equivalent  to  a  contract ;  and  the  Court 
will  not  order  the  papers  to  be  delivered  np  to  the 
client,  merely  on  payment  into  court  of  the  amount 
due  to  the  solicitor. 

SetnbUf  howerer,  that  the  Court  would  take  care 
that  the  lien  of  a  solicitor  on  a  document  should  not 
be  productive  of  injury  to  or  loss  of  the  property  to 
which  the  document  related,  and  would  direct  it 
to  be  delivered  up,  if  such  a  step  were  necessary 
for  the  preservation  of  the  property,  but  without 
prejudice  to  the  solicitor's  lien  thereon ;  and,  in  the 
case  of  a  policy  of  assurance,  would  order  the  pro- 
ceeds arising  therefrom  to  be  paid  into  court,  sub- 
ject to  the  same  right  of  lien  thereon  as  previously 
existed  on  the  policy.  Richards  v.  Platel,  10  Law 
J.  Rep.  (n.8.)  Ch.  875 ;  1  Cr.  &  P.  79. 

Where  the  plaintifi;  having  discharged  the  soli- 
citor who  had  acted  for  him  in  a  cause,  served  on 
him  the  common  order,  that  he  should  deliver  his  bill 
within  a  month  from  the  service  of  the  order ;  and 
the  bill  was  not  delivered, — a  motion,  that  this 
solicitor  should  deliver  certain  papers  in  the  cause, 
without  prejudice  to  his  lien  on  them,  to  the  new 
solicitor  of  the  plaintiff,  was  granted.  Cooper  r, 
Hewson,  12  Law  J.  Rep.  (n.b.)  Ch.  446 ;  2  Y.  & 
Coll.  C.C.615. 

Where  a  solicitor  had  attached  his  client  for  non- 
payment of  costs,  and  had  registered  the  order  for 
payment  of  the  costs  under  1  &  2  Vict.  c.  110.  ss.  16, 
18 : — Held,  that  he  had  not  thereby  lost  his  lien  for 
costs  upon  the  fund  recovered  in  the  suit 

A  solicitor,  notwithstanding  the  death  of  his 
client,  retains  his  lien  for  costs  upon  the  fund  reco- 
vered, and  is  not  driven  to  come  in  as  a  general 
creditor  on  the  estate  of  his  client  Lloyd  v.  Mason^ 
14  Law  J.  Rep.  (n.s.)  Ch.  257 ;  4  Hare,  182. 

A  firm  of  solicitors  having  declined  to  act  for 
their  client  during  the  continuance  of  a  suit,  and 
reftised  to  give  up  the  deeds,  &c.  in  their  possession, 
alleging  that  they  had  a  lien  for  costs  incurred  to 
them,  and  also  to  their  predecessors  in  the  firm 
before  the  commencement  of  the  suit,  these  costs 
having  been  previously  taxed,  an  order  was  made 
upon  motion  for  the  deposit  of  the  deeds  in  the 
Master*  s  office.  Gregory  v.  Cresswell,  1 4  Law  J .  Rep. 
(w.8.)  Ch.  800. 


ATTORNEY  GENERAL. 

The  Attorney  General  may  appear  as  counsel  for 
defendants  to  an  information  filed  by  relators  in  hla 
name.     Shore  v.  Wileon,  9  C.  &  F.  856. 

The  Attorney  General,  when  moving  in  the  Ex- 
chequer in  behalf  of  Her  Majesty,  is  entitled  to 
precedence  over  the  Tubman  and  Postman.  Regfna 
T.  the  Bishop  of  Exeier,  10  Law  J.  Rep.  (w.s.)  Exch. 
92 ;  7  M.  &  W.  188 ;  9  Dowl.  P.C.  276. 

In  an  information  at  the  suit  of  the  Crown,  the 
Court  will  grant  a  rule  for  a  mandamus  to  examine 
witnesses  in  India,  upon  the  statement  of  Her  Ma- 
jesty's Attorney  General  that  the  writ  is  necessary, 
and  will  not  require  the  production  of  any  affidavit 
in  support  of  that  statement  Reghtd  ▼.  Douglas^  2 
Dowl.  P.C.  (w.8.)  416. 


AUCTION. 
[See  Goods  sold  aitd  ]»litsjud-— VstrDos 

AJTD   PUBGHASBK.] 

(A)  DuTT  Am)  Liability  of  Auctjoneeb. 

(B)  Sale. 

(a)  Avoidance  ef^  by  Vendor,     [See  Auction 

Duty.] 
(6)  Conditions  of. 
(c)  Parol  Far  lotion  qf  the  Contract  of  Sale. 

(C)  Auction  Duty. 


(A)  Duty  and  Liability  of  Auctioneer. 

An  auctioneer,  by  the  act  of  aale^  undertakes  to 
deliver  to  the  purchaser  the  thing  sold* 

But,  where  an  auctioneer  sells  hay  standing  upon 
the  premises  of  a  tenant,  which  has  been  distrained 
by  his  landlord  for  rent,  and  the  conditions  of  sale 
are  indorsed  with  the  written  consent  of  the  tenaat 
that  the  bay,  when  sold,  shall  remain  upon  the  pre- 
mises if  the  purchaser  wish  it,  for  three  months, 
all  which  is  publicly  read  at  the  time  of  the  sale ; 
the  auctioneer  will  not  be  liable  to  the  purchaser, 
though  the  tenant  afterwards,  within  the  three 
monUia,  refuses  to  allow  the  bay  to  be  remored. 
Salter  v.  WooUams,  10  Law  J.  Rep.  (n.s.)  C.P.  145  ; 
2  M.  &  G.  660;  3  So.  (n.s.)  59. 

{B)  Sale. 

(a)  Awndtmee  eft  by  Vendor, 

[See  Auction  Duty.] 

(ft)  Conditions  rf» 

Upon  a  sale  by  auction  of  certain  woollen  and 
mercery  goods,  the  catalogue  contained  485  lots, 
each  of  which  was  described  as  containing  a  certain 
number  of  yards.  The  lots  were  open  to  public 
view  two  days  before  the  sale.  By  the  printed  con- 
ditions of  sale,  the  biddings  were  by  the  yard;  the 
purchasers  were  to  pay  down  immediately  a  deposit 
of  251.  per  cent,  in  part  payment  for  each  lot ;  the 
lots  were  to  be  taken  away  with  all  faults,  impeifec- 
tions  and  errors  of  description,  on  the  SatvrdAy 
sfter  the  sate,  and  the  remainder  of  the  pnvdiase. 
mm^  was  to  be  paid  before  the  delivery.  All  the 
small  remnants  were  to  be  cleared  at  the  mesraare 
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itated  in  tbc  cstalogae: — Held,  that  the  law  would 
imply  no  condition,  on  such  a  Bale,  that  the  pur- 
cfaaaen  abonld  have  a  right,  before  paying  the 
balance  of  the  purchase-money,  to  inspect  or  mea- 
Bore  the  gooda,  for  the  purpose  of  asoertaining 
wbedker  they  oorreaponded  with  the  description  in 
the  catalogue. 

And  further,  that  these  oooditions  expressly  ne- 
gatrred  any  such  right  Pettily,  Mitchell,  12  Law  J. 
Rep.  (if .8.)  C.P.  9 ;  4  M.  &  6.  ai9;  5  8c  (n.b.)  721 ; 
Car.  Ac  M.  426. 

(c)  Parol  Variation  qf  the  Contract  cf  Sale. 

In  mi  action  by  an  auctioneer  for  the  priee  of  a 
dreasing^case  sold  by  auction  for  less  than  lOJL,  and 
deaeribed  in  the  piinted  catalogue  as  having  cdlver 
fittings,  whereas,  in  fact,  they  were  only  plated:-^ 
Held,  that  the  plaintiff  might  give  in  evidence  de- 
darationa  made  by  him  at  the  time  of  the  sale,  in 
the  hearing  of  the  defendant,  that  the  catalog^ue  was 
incorrect  in  describing  the  fittings  to  be  silver,  and 
that  the  dressing-ease  would  be  sold  as  having 
nlitcd  fittinga  only,  though  no  altciatioo  was  made 
m  the  catalogue;  there  being  no  contract  in  writing. 
Eden  ▼.  Blake,  14  Law  J.  Rep.  (U.S.)  ExcK  194 ; 
ISM.  &*!¥.  614. 

(C)  Auction  Duty. 

A  declaration  stated,  that  the  plaintiff  being  em- 
ployed by  the  defendants  to  sell  certain  land  by 
auction,  put  up  the  same  for  sale,  subject  to  the 
condition  that  the  highest  bidder  sfaotild  be  the  pur- 
chaser ;  that  H  was  tibe  highest  bidder,  and  declared 
by  the  plaintiff  to  be  the  purchaser,  whereby  auc"- 
tion  duty  to  the  amount  of  94^  18«.  9d,  became 
payable  by  the  plaintiff,  and  was  paid  by  hinu 
Breach,  non-pa3rment  of  that  sum  by  the  defen- 
danta.    Flea,  by  the  defendant  Carey,  that  it  was 
a  condition  of  nde,  that  the  purchaser  should,  after 
the  sale,  pay  the  aaction  duty;  that  upon  the  ex- 
pcaore  to  sale,  and  H  being  the  highest  oidder,  par- 
ment  of  the  du^  was  then  demanded  of  him  by  the 
plaintiff^  and  refused  by  him,  whereby  his  bidding 
became  null  and  void.     Plea,  by  defendant  Cun- 
Bington,  that  the  plaintiff  at  the  time  of  the  sale  de- 
manded payment  of  the  duty  from  H,  who  refused 
to  pay,  and  did  not  at  the  time  of  the  sale,  or  at 
any  time  since,  pay  the  same,  whereupon  the  defen- 
dants then  declared  the  said  bidding  and  sale  to  be 
null  and  void,  and  the  same  became  null  and  void. 
Replication,  that  before  H  became  a  bidder,  it  was 
collusively  ^freed  between  him  and  Cunnington, 
that  H  should  bid,  not  with  a  view  of  completing 
the  purchase,  but  merely  to  outbid  another  bidder, 
and  that  H  did  so  bid ;  that  the  plaintiff  at  the  time 
of  the  auction  had  no  notice  either  of  the  said  agree- 
ment, or  of  the  intent  of  H's  becoming  a  bidder ; 
fliat  the  plaintiff  at  the  said  auction,  and  whilst  H 
Vas  the  highest  bidder,  closed  the  biddings,  and  H 
then  became  the  highest  bidder,  and  was  declared 
to  be  die  purchaaer;  that  H  refused  to  pay  the 
auction  duty,  and  that  before  his  bidding  no  notice 
was  given  to  the  plaintiff  by  H,  and  by  the  defen- 
dsBts,  of  H's  being  appointed^  and  having  agreed, 
to  hid  at  the  sale,  for  the  use  and  behoof  of  the  de- 
faidaota: — Held,  first,  that   the  declaration  was 
-good,  and  that  tlM  refdication  was  net  a  departure 
OMI  it. 


Qiuere — Whether  the  replication  was  good  in 
other  respects. 

Secondly,  that  Carey's  plea  was  bad,  as  it  did  not 
shew  that  the  vendors  had  exercised  their  option  of 
declaring  the  bidding  to  be  null  and  void. 

Thirdly,  that  Cunnington' s  plea  was  bad,  as  it 
did  not  appear  that  the  vendors  had,  at  the  time  and 
place  of  auction,  exercised  their  option  of  declaring 
the  bidding  to  be  void  or  had  notified  the  same  to 
the  pluntiff. 

Fourthly,  thatthe  19  Geo.  3.  c.  36.  has  notrepealed 
the  7th  section  of  17  Geo.  3.  c.  £0. 

Where  defendants  plead  separately  pleas  which 
are  demurred  to,  each  defendant  is  not  entitled  to 
appear  by  separate  counsel  on  the  aigument  of  the 
demurrer.  WiUson  v.  Csrey,  12  Law  J.  Rep.  (K.S.) 
Exch.  17;  lOM.&W.  641. 

One  of  the  defendants,  who  were  the  owners  of 
oertain  land,  employed  the  plaintiff,  an  auctioneer, 
to  sell  it,  and  without  his  knowledge  engaged  H  to 
make  an  advance  of  100i.upon  a  bidding  of  3,0001, 
with  a  view  to  raise  the  price.  The  lot  was  knocked 
down  to  H.  The  auctioneer  then  sold  two  other  lots 
belongiug  to  different  persons,  and  shortlv  after  the 
end  of  the  entire  day's  sale  demanded  the  auction 
duty  of  H,  who  refused  to  pay  it.  It  was  one  of  the 
conditions  of  sale  that  the  duty  was  to  be  paid  by 
the  purchaser  immediately  after  the  sale ; — Held, 
that,  as  against  the  plaintiff,  H  was  to  be  considered 
the  highest  bidder  j  and  that  the  plaintiff  had  made 
a  valid  demand  of  the  auction  duty  upon  H,  and 
that  the  defendants  were  liable.  niUson  v.  Carey, 
12  Law  J.  Rep.  (n.s.)  £xch.  269;  1 1 M.  &  W.  366. 


AVOWRY. 
[See  Replevin.] 


AWARD. 
[See  Arbitration.] 


BAIL. 


[See  Arrest — Recognizance.] 

(A)  Affidavit  and  Order  to  hold  to  bail. 

[See  Arrest,  Under  1  &  2  Vict  a  1 10. 

8.8.] 

(B)  Bail-bond,  Procsedinos  on. 


(C) 
(D) 


Justifying  Bail. 
Excepting  to  Bail — Waiver. 
(£)  Discharge  of  Bail. 

(F)  Taking  Monet  out  of  Court. 

(G)  Bail  in  Error. 
(H)  In  Criminal  Cases. 


(A)  Affidavit  and  Order  to  hold  to  bail. 
[See  Arrest,  Under  1  &  2  Vict  c  110.  s.  3.] 

(B)  Bail-bond,  Proceedings  on. 

A  plaintiff  can  proceed  on  a  bail-bond,  given 
under  1  &  2  Vict  c.  1 10.  s.  4,  although  he  has  since 
taken  a  step  in  the  original  action.  Beit*  v.  Smith, 
10  Lew  J.  Rep.(N.8.)a.B.  305;  2  aB.  113 ;  1  O. 
&  D. 285. 
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not  texable.  In  rt  SSmcm,  14  Law  J.  Rep.  (n.b.) 
Q.B.  41 ;  2  Dowl.  &  L.  P.C.  500. 

Where,  in  the  course  of  a  proseontioii  by  the 
Post-office  for  forgery,  which  was  tried  in  the 
country,  the  attorney  to  the  Post>office  employed  a 
country  attorney  to  do  such  part  of  the  busiueas 
as  could  not  be  performed  in  London : — Held,  diat 
the  business  was  done  in  the  character  of  agent,  and 
that  the  bill  was  not  taxable,  notwithstanding  that 
it  charged  the  principal  attorney  not  with  a  propor- 
tion, but  with  the  whole  amount  of  the  profits  arising 
from  the  business  which  was  so  done.  Simtmg  ▼. 
Peacock,  in  r«  StmonM,  14  Law  J.  Rep.  (n.8.)  Q.B. 
290 ;  8  DowL  &  L.  P.C.  166. 

A  bill  of  costs  was  made  out  by  C,  a  country 
aoKcitor,  against  F  &  A,  also  solicitors,  living  in 
the  country.  A  part  of  the  business  to  which  the 
bill  of  costs  related  had  been  transacted  by  C  at  the 
instance  of  B  &  B,  the  agents  in  town  of  F  H^  A, 
and  the  payment  of  the  bill  had  been  applied  for  by 
C  to  both  F  &  A  and  B  &'B :— Held,  that  an  order 
obtained  ex  parte  by  B  &  B  for  taxation  of  the  biU 
was  irregular  and  must  be  dismissed,  but,  under  the 
circumstances,  without  costs.  In  ft  Carven,  14  Law 
J.  Rep.  (ir.8.)  Ch.  872. 

Certain  actions  of  ejectment  having  been  brought 
by  the  heirs-at-law  against  the  devisees  for  the  re- 
coTerv  of  devised  estates,  a  compromise  was  effected, 
by  which  It  was  agreed  that  the  devisees  should 
pay  10,000/.,  of  which  the  six  heirs  were  to  take 
each  l,000il,  and  their  solicitors  the  remaining 
4,000/.,  in  satisfaction  of  their  bills  of  costs,  charges, 
and  disbursements.  One  of  the  heirs  i^rwarda 
repudiated  the  agreement  as  regarded  the  costs^  and 
received  his  full  sixth  share  of  the  whole  10,000/., 
subject  to  payment  by  him  of  his  share  of  the  soli- 
citors' bills  of  costs,  hot  the  other  heirs  received 
each  1,000/.,  and  accepted  a  receipt  in  full  of  all 
demands  from  their  solicitors,  in  respect  of  the 
bills  of  costs : — Held,  that  the  five  co-heirs  could 
not  sustain  a  petition  for  delivery  and  taxation  of 
the  bills  of  costs,  relating  to  the  proceedings  in  the 
action  and  suitsin  equity,  connected  with  theirclaims. 
^  Courts  of  equity  look  jealously  on  transactions 
like  the  above,  for  although  an  agreement  to  accept 
a  sum  of  money  in  satisfaction  of  all  costs  due  to  a 
solicitor  may  be  perfectly  good,  still  one  party  may 
have  full  knowledge  of  the  subject,  but  the  other  not 

In  the  present  case  the  petition  was  refused, 
without  costs.  In  re  fFhitcombe,  14  Law  J.  Rep. 
(N.a.)  Ch.  20. 

One  of  two  executors,  although  beneficially  in- 
terested in  the  testator's  estate,  cannot  obuJn  an 
order  for  taxation  of  a  Mil  of  costs  delivered  to  the 
executors  jointly.  In  re  Perltim,  14  Law  J.  Rep. 
(H.s.)  Ch.  168. 

Under  the  87th  section  of  the  act  6  &  7  Vict 
c  78,  a  bill  of  costs  which  has  been  delivered,  though 
not  signed  by  the  solicitor,  or  inclosed  in  a  letter 
signed  by  him  referring  to  it,  may  be  referred  by 
the  Court  for  taxation. 

Where  separate  and  distinct  bills  of  costs  have 
been  delivered  by  a  solicitor  at  different  times  in 
respect  of  business  transacted  for  the  client  person- 
ally, and  also  for  business  transacted  for  a  patty 
since  deceased,  whose  legal  personal  represenutive 
the  same  client  is,  two  several  orders  of  the  Court 
directing  the  Uxation  most  be  appUed  for. 


A  client  obtained  an  order,  of  course,  to  tax  a 
solicitor's  bill  of  costs  that  had  beeadelivvredto 
him,  and  therein  the  solicitor  was  directed  to  deli- 
ver up  all  papers,  &e.,  belonging  to  the  client  on 
payment  of  the  amount  to  be  found  due :  the  soli- 
citor had  other  papers,  &o.  besides  those  that  related 
to  the  business  referred  to  in  the  bill  of  oosCa  in 
question,  and  in  respect  of  winch  he  olaimed  t» 
have  a  lien  fbr  other  costs,  but  the  Court,  under 
the  cirenmstances  adduced,  declined  to  discharge 
the  order  fbr  irregularity.  In  re  Pender^  14  Law  J. 
Rep.  (if.8.)  Ch.  277. 

An  act  of  parliament  authorised  a  ndlwuy  com- 
pany to  make  purchases  of  land,  for  the  purposes 
of  tlieir  railway,  and  provided  for  the  payment  of 
the  costs,  charges,  and  expenses  incurred  in  the 
purchase  of  lands,  and  the  taxation  thereof;  after- 
wards, die  company  entered  into  attides  of  ei^ne^ 
ment  with  the  owner  of  certain  lands,  required  by 
them  for  their  railroad,  whereby  it  was  stipulatod 
that  the  vendor's  expenses,  arising  out  of  tlie  con- 
tract fbr  the  puroluwe,  and  for  carrying  the  aame 
into  eflfect,  as  well  as  the  expenses  of  the  pur- 
chasers, should  be  borne  and  defrayed  by  the  com- 
pany, pursuant  to  certain  provisions  of  a  particular 
act  of  parliament ;  /.  e,  by  arbitration  by  two  soli- 
citors, and  an  umpire  to  be  chosen  by  them.  Sub- 
sequently, the  company  obtained  another  act,  by 
which  it  was  enacted,  that  all  costs  which  the  eon- 
pany  should  become  lialde  to  pay  should  be  taxed 
by  the  proper  officer  of  the  Court  of  Bzcbequer: 
after  the  Attornies  and  Solicitors  Act  had  passed, 
the  solicitor  of  the  vendor  delivered  his  bill  of  costs 
to  the  company,  which  contained  no  charges  for 
any  business  done  in  a  court  of  law,  aad  then 
brought  his  action  at  law,  fbr  the  amount,  against 
the  company;  whereupon  the  company  moved  to 
refer  the  bill  to  the  proper  officer,  for  taxation ; 
which  was  refused,  with  costs. 

The  Court  has  no  jurisdiction  on  an  application 
for  a  reference  fbr  taxation-  of  a  bill  of  costs,  In  a 
summary  way,  to  adjudicate  on  an  agreement  in 
writing,  entered  into  between  the  parties,  refaciv* 
to  the  solicitor's  costs,  charges,  and  expenses;  but 
if  there  be  circumstances  of  an  equitable  nature, 
as  well  as  of  a  legal  nature,  in  such  a  case  an  ap- 
plication to  stay  the  process  in  the  action  at  law, 
must  be  made  to  the  Court  upon  a  bill  filed,  seeking 
equitable  reliefl  In  re  Rhodes,  14  Law  J.  Bop. 
(N.S.)  Ch.  97. 

A  declaration  on  a  promise  by  the  defendant  to 
pay  the  plaintiff,  an  attorney  of  the  Insolvent 
Court,  his  taxed  costs,  fbr  business  done  in  that 
court,  averred,  that  the  costs  were  taxed  bytiw 
Court  for  the  Relief  of  Insolvent  Debtors :— Udd, 
bad,  for  not  averring  a  taxation  by  a  proper  au- 
thority. Morgan  v.  Weti^  14  Law  J.  Rep.  <N.s.) 
Rxch.  8;  18  M.  &  W.  388 ;  2  Dowl.  &  L.  P.C. 
801. 

(2)  Order  rf  cottru  for,  under  6  A  7  FicL  e.  73. 

*.37. 

An  order  of  coune,  obtained  by  a  client  for  tko 
taxation  of  his  solicitor's  bill  of  costs  after  pay* 
ment  thereof,  dischaiged.  Soifer  v.  Wagttt^,  12 
Law  J.  Rep.  (n.8.)  Ch.  496. 

An  order  was  obtained  upon  petition,  as  of  course, 
to  tax  two  bills  of  costs,  one  of  which  was  in  respect 
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of  an  indictnwnt  !kr  peijnry,  which  wm  prosecuted 
M  a  tiioe  when  tome  of  the  petitioners  were  infkDtt, 
hut  the  petitimaera  suhmitted  in  the  usual  way,  by 
their  petition  (all  hcang  of  age),  to  pay  what  should 
he  jTound  due  to  tha  solicitors  in  respect  of  the  said 
hills  of  costs: — Held,  that  the  petitioners  were 
h«ttBd  by  their  auhmissiou,  and  that  their  proper 
cpuae  WAS,  before  the  proceeding  to  tax  was  com- 
pleted,  to  have  come  to  the  Court  for  a  vaiiation  of 
the  order  previously  obtained,  /«  re  Springall, 
14  Law  J.  Rep.  (h^.)  Ch.  12L 

Under  the  common  order  directing  the  reference 
o£  a  solicitor's  bill  of  costs  for  taxation,  the  taxing 
Master  has  jurisdiction  to  decide  on  a  question  of 
rotainer  and  liability  as  to  any  of  the  charges  con- 
tjuned  in  the  bill,  except  those  in  respect  of  which 
the  petitioner  has  in  his  petition  adinitted  the  re- 
tainer of  the  respondent. 

A  different  practice  prevails  in  the  courts  of 
common  kw,  arising  out  of  oircumstanoeB  not  ap- 
placahle  to  an  order  of  reference  in  this  court.  In 
rm  BrMCtp,  H  Law  J.  Hep.  (n.il)  Ch.  299. 

An  order  of  course,  directing  the  taxation  of  the 
bill  of  costs  of  a  mortgagee's  solicitor,  obtained  by 
the  mortgagor,  after  a  statement  to  his  solicitor  by 
the  moitgagee's  solicitor  that  the  amount  thereof 
had  been  received  by  him, — discharged,  hut,  under 
the  circumstances,  without  costs.  In  re  CareWf  14 
I^w  J.  R^  (N.8.)  Ch.  100. 

[And  see  In  re  Pender,  mUe,  (1),  p.  54;  and  In 
re  Becke^  poet  (5),  p.  -56.] 

(3)  Ufon  Terms,  where  Bill  delivered  more  than  a 

Month, under  6^7  Ftci,  c.  73.  «. 37. 

An  order  for  the  taxation  of  a  solicitor's  hill  may 
be  made  ett  parte  after  the  expiration  of  one  montn 
from  the  delivery  of  it,  but  within  twelve  months. 
In  re  GmiekeU,  14  Law  J.  Rep.  (n.s.)  Ch«  450. 

Where  a  reference  for  taxation  of  a  solicitor's 
bill  of  costs  is  applied  for,  after  the  expiration  of 
the  one  month  nenticmed  in  the  37th  section  of 
6  &  7  Vict  e.  73,  and  the  bill  is  under  lOOi.  in 
anowity  the  order  will  be  made  for  a  reference, 
witkont.reqttiring  the  amount  of  the  bill  to  be  paid 
into  court*  In  re  Bromley^  18  Law  J.  Rep.  (na) 
Ch.3a0. 

(4)  Upon  Special  Circumstances,  after  Ferdiet,  Writ 
ofInqmry,orihe  Expiration  rf a  Year,  under  6  ^  7 
PlcL  e.TS.s.  37. 

The  statute  0  fr  7  VicL  «.  73,  applies  to  attor- 
nies'  hills  deliveied  before  it  came  into  operation ; 
aiul  the  Court,  under  section  37,  has  power  to  refer 
them  for  taxation  after  the  lapse  of  twelve  months 
from  the  time  of  their  delivery,  if  special  circum- 
stances are  shewn. 

Under  section  41.  the  Court  cannot  refer  for  tax- 
ation a  bin  which  has  been  paid  upwards  of  twelve 
months,  though  the  bill  was  delivered  and  paid 
before  the  passing  of  the  act 

Upon  a  motion  to  tax  an  attorney's  bill,  the 
Court  will  not  take  notice  of  its  contents,  unless 
they  are  Torified  by  affidavit,  or  the  rule  has  been 
drawn  up  on  reading  the  bill. 

QiuBre — ^Whether  a  promissory  note,  payable  six 
months  after  date,  having  been  given  by  the  client 
for  tho  balance  of  an  attorney's  bill,  payment  under 
section  41.  is  to  be  considered  to  have  been  made  at 


the  time  of  the  giving  of  the  note,  or  the  time  when 
the  note  was  paid. 

Semble-^The  Court  has  power,  under  special  cir- 
cumstances, to  refer  a  bill  for  taxation  within  the 
year,  even  when  the  payment  has  been  made  after 
action  brought. 

Semble — The  mere  non-payment  of  fees  due  to  a 
barrister  or  special  pleader,  does  not  constitute  suf- 
ficient special  circumstances  to  warrant  an  order 
for  referring  to  taxation  a  bill  which  has  been  deli- 
vered more  than  twelve  months.  In  re  Wilton,  13 
Law  J.  Rep.  (».s.)  U.B.  17. 

An  attorney  had  for  several  years  been  employed 
in  various  transactions  for  a  client  prior  to  June 
1843.  In  1841,  he  delivered  a  bill  containing  items 
for  business  done  antecedent  to  and  in  the  year  1839, 
but  which  did  not  contain  a  great  portion  of  his  de- 
mand. In  June  1842,  the  client  gave  him  two  pro- 
missory notes,  in  which  a  surety  joined,  one  payable 
at  eight,  and  the  other  at  twelve  months,  for  his 
entire  demand.  These  were  paid  at  maturity ;  and 
in  June  1843,  after  the  payment  of  the  last  note, 
two  other  bills  were  delivered  many  of  the  items  of 
which  were  incurred  antecedently  to  1839.  On  the 
part  of  the  attorney,  it  was  sworn  that  the  notes  were 
received  as  cash: — Held,  that  the  whole  of  the  three 
hills,  in  fact,  formed  but  one  bill,  and  that  the  Court 
had  power  to  refer  the  whole  three  bills  to  taxation 
Qpon  a  rule  obtained  in  Easter  term,  1844. 

Semhk—Ths  receipt  of  a  promissory  note  or  bill 
of  exchange,  upon  which  the  client  remains  liable, 
cannot  be  considered  as  payment  within  s.  41.  of  6 
&  7  Vict  c.  73,  so  as  to  preclude  the  Court  from  re- 
ferring a  bill  to  taxation  after  the  lapse  of  more  than 
a  year  ftom  such  receipt,  but  within  a  year  of  its 
becoming  due  and  being  paid.  In  re  Peachy  13  Law 
J.  Rep.  (N.S.)  Q.B.  249 ;  2  Dowl.  &  L.  P.C.  33. 

The  sUtute  6  &  7  Vict  c  73.  applies  to  attornies* 
bills  delivered,  and  rules  ni«i  obtained  for  their  taxa> 
tion,  before  the  passing  of  that  act ;  and  therefore, 
where  a  rule  nisi  had  been  obtained  in  Trinity  term, 
1843> — Held,  that  the  Court  must  be  guided  bj  tho 
rules  laid  down  by  that  statute,  in  disposing  of  it 

Under  section  41.  of  that  statute,  the  Court  can- 
not, even  under  special  circumstances,  refer  a  hill 
for  taxation  which  has  been  paid  more  than  twelve 
months. 

Under  section  37,  the  Court  has  power,  at  any 
time,  under  special  circumstsnces,  to  refer  for  taxa- 
tion a  bill  which  has  been  delivered,  but  not  paid, 
more  than  twelve  months. 

An  attorney's  bill  had  been  delivered  to  some 
ignorant  parties  in  June  1840,  and  in  November 
1842  a  summons  for  its  taxation  had  been  dismissed 
by  a  Judge  at  chambers,  on  the  ground  of  the  in- 
sufficiency of  the  materials  on  which  it  was  founded. 
It  appeared  that  a  sum  of  money  had  been  deposited 
in  1839,  in  the  joint  names  of  Uie  attorney  and  an- 
other party,  on  behalf  of  the  clients : — Held,  that 
there  being  a  dispute  respecting  the  sum,  the  Court 
would  refer  the  bill,  and  require  the  attorney  to 
account  on  a  rule  tiwt  obtained  in  Trinity  term,  1843. 
Binns  v.  Hey,  1 3  Law  J.  Rep.  (m.s.)  aB.  28 ;  1  Dowl. 
&L.  P.C.  661. 

Upon  an  application  to  tax  an  attorney's  bill  after 
verdict,  under  the  37th  section  of  6  &  7  Vict  c.  73, 
on  the  ground  of  "  special  circumstances,"  it  is  not 
sufficient  to  shew  circumstances  known  to  the  defen- 
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dmt  befone  aetion;  tliey  most  appear  to  have  come 
to  the  defeadant*s  knowledge  recently^  uid  tke  ap* 
pUcation  must  be  made  promptly.  In  re  IVkU/ker, 
14  Law  J.  Rep.  (n.8.)  Exeh.  78 ;  13  M.  &  W.  649; 
2  DowL  &  L.  P.C.  407. 

(5)   Upon  Special  Circumsiancet,  rfter  Payment  qf 
Bill,  under 6^7  VicU c. 73. «.  41. 

[See  In  re  WiUon ;  In  re  Peadk ;  and  Bimu  v. 
Hoy,  anU,  (4)  page  56,] 

After  payment  of  a  bill  of  costs,  an  order  for 
taxation  is  not  to  be  obtained  as  of  course,  even  by 
a  party  liable  to  pay  the  same. 

By  virtue  of  the  act  6  &  7  Vict  c.  73,  any  party 
entitled  to  an  order  to  tax  a  bill  of  costs  may  oWin 
it  as  of  coarse,  and  without  special  directions,  within 
one  month  after  its  delivery,  and  with  such  special 
directions  as  the  Court  may  impose,  after  the  ex- 
piration of  one  month  from  the  delivery,  but  not 
after  verdict,  writ  of  inquiry,  or  payment.  In  such 
eases  a  special  order,  made  on  special  circumstances, 
proved  to  the  satisfaction  of  the  Court,  is  requisite. 
Payment  of  a  bill  of  costs  by  a  mere  volunteer  under 
no  previoiu  liability,  gives  no  right  to  him  to  obtain 
an  order  to  tax  the  bill.  In  re  Becke,  13  Law  J. 
RejD.  (N.S.)  Ch.  157 ;  6  Bea.  406. 

Order  for  taxation  of  a  solicitor's  bill  under  the 
circumstances,  after  a  settlement,  upon  the  common 
petition,  without  stating  the  objectionable  items. 
Jones  V.  Powysy  10  Law  J.  Rep.  (n.s.)  Ex.  £q.  49. 

An  attorney  having  delivered  his  bill  of  costs, 
dated  the  1 4th  of  August  1339,  received  at  the  same 
time  fVom  his  debtor  a  promissory  note  of  tbst  date, 
payable  at  two  months.  He  also  held  the  title- 
deeds  of  the  debtor  as  a  lien  for  the  costo,  and  did 
not  deliver  them  up  until  July  1843,  when  the  note 
was  paid.  A  Judge's  order  having  been  made  in 
February  1844,  under  6  &  7  Vict  c.  73.  s.  41,  for 
referring  to  taxation  such  bills  of  costo  as  had  been 
paid  not  more  than  twelve  months  previously  :— 
If  eld,  that  the  bills  oould  not  be  considered  as  paid 
at  the  time  of  their  date  within  the  meaning  of  the 
aot«  and  that  they  were,  therefore,  liable  to  taxation. 
In  re  Barries,  13  Law  J.  Rep.  (n.8.)  Exch.  259 ;  13 
M.  &  W.  3 ;  1  DowL  &  L.  P.C.  1018. 

A  solicitor's  bill  of  costo  pud  underpressure,  and 
protested  against,  referred  for  taxation. 

Protest,  combined  with  other  circunoAtances,  may 
be  a  ground  of  reference  of  a  bill  of  costs  for 
taxation. 

Where  there  is  evidence  of  pressure,  the  Court 
will,  if  necessarv,  direct  a  general  reference  for 
taxation,  although  in  the  petition  for  taxation  some 
only  of  the  items  of  the  bill  of  oosto  may  be  objected 
to.   £«  parU  Wilkmaon,  in  re  Alcoek,  2  Co^  C.C.  92. 

On  an  application,  on  special  circumstances,  for 
a  reference  for  taxation  of  a  solicitor's  bill  of  costo 
after  payment  thereof,  under  protest,  within  the 
year,  tne  proof  of  pressure  alone  is  not  sufficient  to 
render  the  bill  taxable  under  the  act  6  &  7  Vict 
c.  73,  but  some  objectionable  item  in  the  bill  must 
be  shewn,  either  alone  or  aocompanied  with  some 
other  special  ciicumstanoes. 

If  no  dispute  exist  as  to  the  construction  of  a 
contract  or  agreement  for  taxation  entered  into  be- 
tween the  parties,  the  Court  will  direct  a  reference 
for  taxation.  In  re  Tkompton,  14  Law  J.  Rep.  (n.s.) 
Ch.  137. 


If  a  toKeitov  has  refliied  to  aHow  Mrtain  deeds  to 
be  execnted  until  his  bill  of  eosto  is  paid,  and  die 
bill  is  paid  under  protest,  and  the  deeds  executed, 
this  may  constitute  such  a  **  special  circumstance'* 
as  to  induce  the  Court  to  tax  the  bill  under  6  ft  7 
Vict  c.  78. 

A  petition  for  the  taxation  of  a  bill  of  costo  set 
forth  special  cireutmstances  sufficient  in  themselves 
to  obtain  an  order  for  taxation,  but  the  affidavite  in 
support  of  it  mentioned  some  of  the  items  whicti 
were  objected  to,  all  of  which  were  expluned  by  the 
solicitors  to  the  satisfaction  of  the  Court  The  pe* 
tition  was  dismissed  with  costs.  Ex  parte  Andrem, 
13  Law  J.  Rep.  (n.b.)  Ch.  222. 

A  mortgaged  to  B  an  estate,  with  power  of  sale 
in  default  of  payment  The  estato  was  9<4d  by  B 
under  the  power,  and  L  was  the  solicitor  employed 
by  B  in  completing  the  sale.  The  whole  of  the 
business  was  transacted,  and  L's  bill  of  costo  ac- 
tually paid  out  of  the  purchase-money,  before  the 
Stat  6  ft  7  Vict  c.  73.  came  into  operation : — Held, 
on  the  application  of  A,  that  the  bill  of  oosto  was 
not  taxable. 

The  payment  of  a  taxable  bill  delivered  before 
the  act  6  &  7  Vict  c.  73.  came  into  operation,  will 
not  preclude  taxation  under  tiiat  act,  upon  a  proper 
application  being  made  in  due  time.  In  re  Lees,  13 
Law  J.  Rep.  (ii.s.)  Ch.  151 ;  5  Bes.  410. 

Where  a  party  intorested  in  the  estato  out  of  which 
a  bill  of  costo  has  been  paid  by  a  trustee,  applies  for 
an  order  to  tax  the  same,  he  must  proceed  under  the 
41  St  section  of  the  act  6  &  7  Vict  c  73;  but  where 
the  bill  has  not  been  paid,  he  must  proceed  under 
the  37th  section.  The  Court  cannot,  under  the  act 
0  &  7  Vict  c.  73.  direct  a  bill  to  be  taxed  against 
the  solicitor,  if  it  has  been  paid  more  than  twelve 
months ;  but  there  is  nothing  in  the  act  to  prevent 
the  Court  ordering  a  taxation  as  between  the  trustee 
and  ceatmt  que  trust,  of  a  bill  of  costo  containing  im- 
proper payinento,  where  the  trustee  has  neglected  to 
procure  in  due  time  a  taxation  thereof. 

The  expression  "  such  bill  as  aforesaid,"  in  the 
41st  section,  does  not  mean  "  such  bill  as  is  herein- 
before mentioned  to  have  been  faxed  and  settled,*' 
mentioned  in  the  section  immediately  preceding; 
nor  is  it  confined  to  such  bill  as,  under  the  provniions 
of  the  act,  is  sought  to  be  taxed  by  a  par^  directly 
chargeable  therewith. 

Semhle — Where  a  solicitor's  bill  has  been  paid  by 
a  trustee,  the  eestuis  que  trust  are  entitled  to  ask  for 
a  reference  for  taxation  of  the  bill  against  the  soli- 
citor at  any  time  within  twelve  months  after  pay- 
ment thereof,  but  not  afterwards,  although  the  ces- 
tuit  que  trust  had  no  knowledge  of  the  payment  until 
after  the  twelve  months  had  expired.  In  reDownes, 
13  Law  J.  Rep.  (n.8.)  Ch.  159;  5  Bea.  425. 

A  mortgagor  is  entitled,  under  the  act  6  &  7  Vict 
c.  73,  on  shewing  special  circumstances,  to  the  order 
directing  the  taxation  of  a  mortgagee's  bill  of  costs, 
after  payment  thereof  by  the  mortgagee.  In  re 
Carew,  14  Law  J.  Rep.  (n.8.)  Ch.  100. 

A  transfer  of  a  mortgage  having  been  agreed  on, 
a  meeting  was  held  to  carry  the  same  into  execu- 
tion, when  the  clerk  of  the  mortgagee's  solicitor 
presented  his  bill  of  costo,  which  was  objected  to  in 
respect  of  certain  charges  therein  contained,  which 
were  alleged  by  the  mortgagor  (as  was  the  foct) 
to  be  unreasonable ;  the  clerk,  on  being  pressed  to 
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•How  the  iM^BDent  «f  tbe  bill  to  ftand  orer  for  a 
di^  oc  two,  m  order  th«t  the  mortgngor  might  see 
the  solicitor  on  the  subject  of  the  ehugee  objected 
to^  refused,  and  required  immediete  pftymeat,  and 
thereupon  the  bill  was  paid : — Held,  that  the  con» 
duet  of  the  clerk  was  a  special  circumstance  in 
support  of  the  application  to  tax  the  bill,  and  that 
the  clerk's  refhsaX  to  allow  the  payment  of  the  bill 
to  stand  over  for  a  day  or  two,  and  the  statement  by 
the  petitioner  of  the  overcharges  to  the  clerk,  before 
payment  of  the  bill,  and  the  existence  of  those  over- 
charges, were  sufficient  grounds  to  induce  the  Court 
to  cnier  taxation  of  the  bill. 

It  is  no  objection  to  such  ao  application,  that  in 
a  bill  made  oat  against  a  mortgagee  some  of  the 
chaigee  are  made  against  the  mortgagor.  /»  r« 
WtUt,  14  Law  J.  Bep.  (n.s.)  Ch.  216, 

Within  twelve  months  after  payment  of  a  bill  of 
costs,  a  client  presented  a  petition  for  its  taxation, 
but  the  petition  having  specified  no  items  of  over* 
charge,  no  order  could  be  made;  and  the  twelve 
months  having  then  expired,  the  Court  refused  to 
allow  the  petition  to  stand  over  for  the  purpose  of 
an  amendment,  by  specifying  the  items.  Barwell  v. 
Brooks,  7  Bea.  345. 

CestuU  que  tnat,  in  presenting  a  petition  within 
the  year,  seeking  the  taxation  of  a  solicitor's  bill  of 
costs,  which  has  been  paid  by  their  trustees,  must 
state  particular  items  of  overcharge  contained  in 
the  bill,  or  other  special  circumstances.  In  re 
Bemet,  14  Law  J.  Rep.  (n.s.)  Ch.  403. 

A  bill  of  costs  settled  and  paid  after  examination, 
discussion,  and  an  abatement  made  by  the  solicitor, 
was  referred  for  taxation  under  the  circumstances, 
but  on  the  terms  of  the  client  admitting  the  cash 
payments  contained  in  the  settled  account 

A  solicitor  delivered  his  bill  of  costs.  His  client 
had  time  to  examine  it,  and  obtained  professional 
advice  and  assistance  respecting  it  Objections 
were  made  to  the  items,  and  after  discussion  the 
client  obtained  a  considerable  deduction.  He  settled 
the  account,  admitted  the  balance,  obtained  the 
vouchers^  and  afterwards  paid  the  amount  admitted 
to  be  due.  The  relation  of  solicitor  and  client  con- 
tinued after  the  payment  The  Court  directed  a 
taxation  of  the  biu  notwithstanding  this  settlement, 
thinking  that  the  cHent  was,  "  to  an  alarming  ex- 
tent,'* in  the  power  of  the  solicitor ;  that  the  bill, 
winch  contained  general  items  to  a  very  consider- 
able amount;  under  the  terms  "  numerous  attend- 
ances,*' and  "innumerable  attendances,"  was  not 
sufficiently  explanatory ;  that  the  solicitor  did  not 
do  all  which,  under  the  circumstances,  he  ought 
to  have  done  to  facilitate  to  the  client  the  exercise 
of  bis  right  to  a  full  statement  of  the  particulars  of 
the  charge,  and  to  the  proper  investigation  of  each 
particular  item;  and  that  the  parties  were  on  terms 
so  unequal  as  to  make  it  difficult  to  make  any  bar- 
gain which  could  he  binding  upon  the  client  in  the 
absence  of  other  assistance. 

Where  accounts  and  bills  of  costs  of  a  solicitor 
sre  delivered  a  sufficient  time  before  the  settlement 
to  allow  the  client  to  examine  them,  and  obtain 
advice  and  assistance  respecting  them,  and  the 
opportunity  is  taken  advantage  of,  and  the  bills 
being  examined,  objections  are  t^en,  upon  dis- 
cussion of  which  an  allowance  is  made,  a  settlement 
eome  to,  and  the  balance  paid,  primd  facie,  a  taxa- 

DioBST,  1840—1845. 


tion  is  precluded ;  but  if,  under  the  above  circum- 
stances, the  client  is  in  the  power  or  at  the  mercy 
of  the  solicitor, — if  the  bills  delivered  be  not  suffi- 
ciently explanatory, — if  the  client,  though  having 
time  to  examine  the  bills,  has  not  been  able  to  obtain, 
or  has  not  been  allowed  to  employ,  the  most  effec- 
tive means  of  examination, — if  it  appears  that  the 
solicitor  in  whose  power  the  client  is  is  driving  a 
bargain  with  him  on  unequal  terms,  and  that  the 
relation  of  solicitor  and  client  and  the  power  of  the 
solicitor  oootinueB,  then  all  the  circumstances  above 
referred  to,  as  tending  to  establish  the  settlement, 
mav  be  unavailing.  Nokee  v.  fVarton,  5  Bea.  448. 

In  the  case  of  a  petition  presented  for  a  reference 
to  tax  a  solicitor's  bill  of  costs,  the  application  must 
be  considered  as  made,  at  the  latest,  at  the  time 
when  the  petition  is  answered  by  the  secretary,  and 
not  at  the  time  of  its  service  on  the  respondent 
If,  by  neglect  of  the  officer,  the  petition  be  not 
answered  on  the  day  it  ought  to  have  been,  the 
application  may  be  considered  as  of  an  earlier 
date. 

If  a  promissory  note  be  given  by  a  debtor  to  his 
creditor,  the  debt  may  be  considered  as  actually 
paid,  if  the  creditor  at  the  time  of  receiving  the 
note  has  agreed  to  take  it  in  payment  of  the  debt, 
and  to  take  on  himself  the  risk  of  the  note  not 
being  paid,  or  i^  from  the  conduct  of  the  creditor, 
or  special  circumstances  of  the  case,  such  an  agree- 
ment is  legally  to  be  implied ;  but,  in  the  absence 
of  any  special  circumstances,  the  receipt  of  the 
note  by  the  creditor  is  nothing  more  than  the  giving 
to  the  creditor  extended  credit 

On  the  3rd  of  November  1842,  a  client  gave  his 
promissory  note  to  his  solicitor,  in  payment  of  a 
bill  of  costs  previously  delivered ;  the  note  was 
honoured  and  paid  on  the  17th  of  the  same  month. 
On  the  15th  of  November  1849,  the  client  pre- 
sented his  petition,  praying  an  order  for  taxation 
of  the  bill.  The  petition  was  answered  on  the  16th 
of  November  for  the  next  petition-day,  the  24th, 
and  served  on  the  2l8t  of  .that  month: — Held,  that 
the  bill  was  to  be  considered  as  paid  on  the  17th  of 
November  1842;  and  that  the  application  for  an 
order  for  taxation  was  to  be  deemed  to  have  been 
made  on  the  16th  of  November  1843,  and  that, 
therefore,  the  bill  was  taxable  under  the  41st  section 
of  the  sUtute  6  &  7  Vict  c.  73. 

The  sum  of  two  guineas  a  day  is  allowed  for  at- 
tending the  examination  of  witnesses  in  the  country, 
whether  the  solicitor  attends  personally  or  by  bis 
clerk. 

The  continuance  of  the  relation  of  solicitor  and 
client  is  not  sufficient  in  itself,  in  the  absence  of 
any  fraud  or  pressure,  to  induce  the  Court  to  refer 
a  bill  of  costs  for  taxation  after  payment  bv  the 
client.  Sayer  v.  Wag§tt^,  14  Law  J.  Rep.  (n.s.) 
Ch.  116;  s.  c.  13  Law  J.  Rep.  (n.s.)  Ch.  161 ;  5 
Bea.  415. 

(6)  Costs  qf  TaxaHon. 

Where  the  administrators  of  an  attorney  send  in 
their  intestate's  bill,  and  a  Judge's  order  is  made  to 
tax  it,  and  more  than  one -sixth  is  taken  off  by  the 
Master,  the  administrators  are  not  bound  to  pay  the 
costs  of  taxation,  although  they  consented  to  the 
Judge's  order  being  made.  Priestley  v.  Gray,  9 
Dowl.  P.C.  154. 
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An  attorneys  bUI,  «li  taxikkni,  wai  rednoed  by 
more  than  one-sixth,  by  the  Master  strikiiig  off  a 
class  of  charges  for  business  done  in  the  Court  of 
Common  Pleas,  the  attorney  not  being  an  attorney 
of  that  court,  though  be  waa  an  attorney  of  the  other 
coorU  (before  the  statute  7  Will.  4.  &  1  Vict. 
e.  56): — Held,  that  the  attorney  must  pay  the  costs 
^  taxation.  Ifewton  r.  Harland,  10  Law  J.  Rep. 
(ti.s.)C.P.  227;  2M.&G.  886;  SSc  (h.b.)  280; 
t^Dowl.  P.C.641. 

The  client  is  not  entitled  to  the  costs  incidental  to 
4  reference  for  the  taxation  of  his  solicitor's  bills  of 
coefs,  although  considerably  more  than  one>sixth 
is  stroek  off,  where  the  application  for  the  order 
directing  the  taxation  is  not  applied  for  till  alter 
an  action  at  law  was  commenced  for  the  recorery 
of  the  amount  claimed  to  be  due.  In  r€  Boord,  12 
Law  J.  Rep.  (ir.s.)  Ch.  481 ;  6  Bea.  948. 

In  an  action  brought  to  recover  the  amount  of  a 
bill  of  costs,  among  others  the  costs  of  an  appeal  to 
the  House  of  Lords,  in  which  the  plaintiff  had  been 
the  attorney  of  the  defendant,  the  bill  of  costs  had 
b^en,  by  the  usual  Judge'sorder,  upon  the  application 
of  the  defendant's  attorney,  and  on  the  usual  under- 
taking to  pay  what  shonld  be  found  to  be  due,  referred 
tothe  Master  fot  taxation.  Defend  ant  having  become 
insolvent,  the  Court  refused  to  compel  the  defen- 
dant's attorney,  upon  the  application  of  the  plaintiff 
to  pay  the  fees  for  obtaining  the  certificate  of  the 
taxing  officer  of  the  House  of  Lords,  of  the  amount 
due  upon  that  portion  of  the  bill  which  had  been 
referred  to  him  for  taxation. 

Quare — Whether  if  such  application  had  been 
made  by  the  Master  or  other  officer,  the  Court 
would  have  interfered.  Beeke  v.  CatteU,  1 1  Law  J. 
Rep.(N.8.)C.P.4d;  8M.&G.480;  4Sc.(n.8.)246. 

A  bill  was  filed  by  the  executors  and  devisees  in 
trostnnder  a  will,  to  have  the  trusts  of  the  will  esta- 
blished, and  the  usual  accounts  taken.  J  F  acted 
as  the  solicitor  of  the  plaintiffs  as  well  as  of  the  de- 
fendants, and  conducted  the  proceedings  in  the  suit 
itabsequently  to  the  decree,  until  the  conduct  of  it 
was  taken  from  him  by  the  plaintiffs,  and  a  new  soli- 
tor  appointed  by  them.  J  F  having  delivered  up 
the  documents  relating  to  the  suit  tothenew  solicitor, 
a  paper  writing  was  discovered  amongst  them,  pur- 
porting to  be  a  copy  of  a  charge  which  had  been 
carried  in  by  J  F  under  the  decree,  in  the  joint 
names  of  certain  persons,  of  whom  J  F  was  one,  as 
creditors  of  the  testator ;  the  charge  thereby  made 
by  J  F  for  himself  amounted  to  the  sum  of  57/., 
alleged  to  be  the  balance  due  from  the  testator's 
estate  for  business  done  by  J  F  for  the  testator  and 
his  son,  as  partners  in  business,  on  the  testator's 
retainer,  after  deducting  from  the  aggregate  amount 
of  his  several  bills  of  coats  the  suras  received  by  him 
from  the  testator  on  account  of  such  business.  On 
the  copy  of  the  charge  found  amongst  the  documents 
so  delivered  up  by  J  F  was  indorsed  a  memoradum, 
in  the  handwriting  of  J  F't  town  agent,  to  the  effect 
that  the  charge  had  been  allowed,  subject  to  the 
approval  thereof  by  the  defendants'  solicitor:  the 
copy  also  bore  a  subsequent  indorsementi  in  the 
same  handwriting,  to  the  effect  that  the  charge  had 
been  afterwards  absolutely  allowed,  but  no  entry  to 
any  such  effect  was  to  be  found  in  the  Master's  books. 
The  Master  having  referred  the  bills  of  costs  to  be 


taxed,  J  F  withdrew  his  ehaige.  On  applioMioii 
to  the  Court  by  the  plaintiffis  by  petition,  the  bills 
of  costs  of  J  F  were  ordered  to  be  tazed»  and  an 
account  was  directed  to  be  taken  of  the  monies  re- 
ceived by  J  F  on  account  thereof,  and  more  llian 
one  sixth  part  of  the  amount  of  the  bills  having  been 
taken  off  on  taxation,  J  F  was  ordered  to  pay  the 
costs  of  the  petitioners  occasioned  by  his  charge,  and 
also  the  costs  of  the  petitioners*  application  to  the 
Court  relative  to  the  charge  and  bills  of  costs,  and 
consequential  thereon.  Jcey  v.  Simptrn^  12  Law  J. 
Rep.  (N.8  )  Ch.  449. 

A  Judge's  order  directed  an  attorney's  bill  to  be 
taxed  upon  an  undertaking  being  given,  signed  by 
the  then  churchwardens-  The  undertaking  was 
signed  by  a  part  only  of  the  jirewna  chorchwardeBs, 
but  the  attorney  having  made  no  objection,  the  costs 
were  taxed,  and  more  than  a  sixth  deducted.  An 
order  for  the  attorney  to  pay  the  costs  of  the  taxa- 
tion having  been  obtained, — Held,  that  the  attorney 
could  not  apply  to  set  it  aside  on  the  ground  that 
the  undertaking  was  not  signed  in  accordance  with 
the  Judge's  order.  Doe  d.  Goodland  v.  Frankkmi^ 
1 2  Law  J.  Rep.  (if.8.)  aB.  249 ;  2  Dowl.  P.C.  (h.s.) 

975. 

An  attorney  having  bought  an  action  on  his  bill, 
the  defendant  obtained  an  order  to  tax  it,  and,  after 
taxation,  paid  money  into  court  The  plaintiff  took 
the  money  out  of  court,  and  taxed  his  costs  of  the 
cause:— Held,  that  the  Master  was  right  in  treating 
the  costs  of  taxing  the  bill  as  costs  in  the  cause. 
Th&nuu  V.  the  Mayer  cfSwamea,  12  Law  J.  Rep.  (n.8.) 
Exch. 281 ;  1 1  M.&  W.83 ;  2  Dowl.  P.C. (h.s.)  1008. 

If  an  attorney's  bill  be  referred  for  taxation,  and 
after  a  discussion  before  the  Master,  the  partlea 
come  to  an  arrangement  as  to  the  amount,  and  the 
Master  makes  his  allocatur  upon  such  arrangement, 
for  more  than  five- sixths  of  the  original  amount  of 
the  bill,  the  attorney  is  not  entitled  to  the  costs  of 
taxation. 

On  an  application  by  an  attorney  for  the  coats  of 
taxation,  the  Court  will  admit  affidavits  to  explain 
the  circumstances  under  which  the  Master  made  his 
allocatur.  Laurie  v.  Bartlett,  13  Law  J.  Rep.  (K.S.) 
aB.  145 ;  1  Dowl.  &  L.  P.C.  780. 

An  executor  who  applies  to  tax  the  bill  of  his 
testator's  attorney,  is  liable  to  pay  the  costs  of 
taxation,  if  less  &an  one-sixth  is  struck  offl  Jrf- 
freton  v,  Warrington^  10  Law  J.  Rep.  (n.8.)  Exch. 
79 ;  7  M.  &  W.  137 ;  8  Dowl.  P.C.  880. 

Where  an  unsigned  bill,  delivered  by  an  attorney, 
was,  with  his  consent,  referred  by  a  Judge^s  order 
to  taxation,  at  which  he  attended,  when  more  than 
a  sixth  was  struck  off,  the  Court,  under  its  general 
jurisdiction,  ordered  him  to  pay  the  costs  of  taxa- 
tion, although  the  order  contained  no  undertaking 
on  tile  part  of  the  client  to  pay  the  amount  found 
to  be  due.  Peters  v.  Sheehan,  12  Law  J.  Rep.  (n.«.) 
Exch.  177  ;  10  M.  &  W.  213;  1  DowL  P.C.  (N.8.) 
948. 

Where  an  attorney's  bill  is  refenred  to  taxation 
after  action  brought  upon  it,  the  attorney  is  liable, 
under  6  &  7  VicL  c.  73.  s.  37,  to  pay  the  costs  of 
taxation,  if  more  than  one-sixth  is  stmek  oi£  Ex 
parte  WooUett,  18  Law  J.  Rep.  (n.b.)  Exch.  121  ; 
12  M.  &  W.  504 ;  1  DowL  &  L.  P.C.  598. 

The  statute  6  &;  7  Vict  c.  78.  repeals  2  Geo.  3. 
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c  23,  "  except  so  far  as  kUIm  to  anytliing  done  at 
any  time  before  the  passing  of  this  aet" 

An  attomey'B  bill  having  been  taxed  under  2 
Geo.  2.  c.  23.  before  the  passing  of  6  &  7  Vict  o.  78, 
«~Held,  that  a  motion  might  be  made  respecting  the 
eosts  of  that  bill  after  that  act  had  pasaed. 

Where  less  than  one-sixth  has  been  taken  off  an 
attorney's  bill  upon  taxation,  but  the  bill  has  been 
lednced  by  a  substantial  sum,  the  Court  will  not 
allow  the  attorney  the  costs  of  taxation.  Hodge  ▼. 
Bkrd,  13  Law  J.  Rep.  (rs.)  CP.  87  ;  1  Dowl.  &  L. 
P.C.  956. 

The  statute  6  &  7  Vict,  a  73.  s.  1.  repeals  all 
former  acta,  except  so  far  as  relates  to  any  matters 
•r  things  done  at  viy  time  before  the  passing  of  the 
act:^ — Held,  that  an  order  referring  a  bill  of  costs 
for  taxation,  prior  to  the  passing  of  the  act,  was  a 
matter  or  thing  done  to  which  the  former  act  re> 
kted ;  that  the  power  of  the  Court  to  order  the  pay- 
ment of  the  costs  of  taxation  bv  the  client,  under 
the  former  act,  nearly  a  sixth  having  been  taxed 
ofl(  was  saved  from  the  operation  of  the  new  statute, 
although  the  taxation  was  not  completed  until  after 
the  new  act  had  pasaed.  Doe  d.  PotU  v.  Jinders, 
14  Law  J.  Rep.  (n.s.)  Q.B.  245. 

(c)  RenudUs. 
(I)  By  Action. 

In  an  action  on  an  attorney's  bill,  plea,  titfii^tiem 
mdekitahUf  it  is  competent  for  the  plaintiff  to  shew 
that  a  greater  amount  is  due  to  bira  than  the  Mas> 
ter  allowed  on  taxation,  pursuant  to  an  order  for 
changing  the  attorney  in  the  course  of  the  cause  in 
which  the  costs  were  incurred.  Beck  v.  Cleimer, 
9Dowl.P.C.llL 

In  an  action  on  an  attorney's  bill,  the  day  on 
which  it  is  delivered  is  not  to  be  reckoned  as  one 
of  the  daya  of  the  month  given  to  the  client  by  the 
sUtute.     Biunt  v.  Haskp,  9  Dowl.  P.C.  932. 

Where  the  defendant  was  an  attorney  at  the  com- 
meneement  of  the  suit,  but  not  when  the  cause  of 
action  accrued : — Held,  that  he  might  be  sued  by 
another  attorney  for  professional  services,  before 
the  expiration  of  a  month  from  the  delivery  of  a 
signed  bilL  H^btdser  v.  Herbert,  10  Law  J.  Rep. 
(va)  Excfa.  132;  7  M.  &  W.  375;  9  Bowl.  P.C. 
237. 

The  contract  of  an  attorney  retained  to  conduct 
an  action  is  continuing,  and,  as  a  general  rule,  can 
be  determined  by  him  only  on  reasonable  notice. 

An  attorney  cannot,  therefore,  recover  his  bill  of 
costs,  in  an  action  which  has  not  been  terminated, 
uleas  he  shews  satisfactorily  why  he  has  abandoned 
it  MdudU  V.  Wileen,  12  Law  J.  Rep.  (n.8.)  Exch. 
266;  11M.&W.  106. 

In  assumpsit  on  an  attorney's  bill, — Held,  that 
the  failure  of  the  business  done  by  his  negligence 
in  the  conduct  of  the  suit,  was  a  good  defence  on 
non  assumpsit;  and  it  is  a  question  for  the  jury 
whether  such  failure  arose  from  the  plaintiff's 
fault.    Braeey  v.  Carter,  12  Ad.  &  £.  873. 

(2)  By  Execution  under  14-2  Fict.  c.  110.  s,  18. 

The  Court  will  grant  a  rule  directfiig  a  party 
to  pay  the  amount  of  his  attorney's  taxed  bill ; 
which,  under  1  &  2  Vict  c.  110.  s.  18,  will  have  the 
effsotof  a  judgment,  and  give  the  attotney  all  reme- 
dies which  by  that  statute  are  given  to  judgment 


creditors.    Nemk  v.  Podletkeoayie,  10  Law  J,  Rep. 
(ir.s.)  as.  134 ;  iaB.243. 

(P)  Lien  tor  Costs. 

A  borrowed  of  B  a  sum  of  money  on  security  of 
a  mortgage  of  real  property  (  the  expenaes  of  re- 
conveying  which,  on  repayment,  was,  by  the  feenns 
of  the  mortgage  deed,  to  be  paid  by  A.  B  put  the 
deeds  into  the  hands  of  the  defendants,  his  attoroies. 
The  money  being  afterwards  paid  off,  A  employed 
his  own  attorney  to  prepare  a,  reconveyance,  which 
was  sent  to  the  defendants.  This  having  been  ap- 
proved of,  and  settled  on  behalf  of  B,  and  executed, 
the  defendants  insisted  on  retaining  the  title-deeds, 
not  only  for  the  costs  of  the  reconveyance,  but  for 
their  whole  bill  of  costs.  A  having  paid  the  moMy 
under  protest,  in  order  to  get  possession  of  his  deeds, 
— Held,  that  in  an  action  for  money  had  and  v^ 
ceived«  he  was  entitled  to  recover  all  that  had  been 
so  paid  by  him  beyond  the  expense  of  the  recon- 
veyance. Wakefieid  v.  Sewbtm,  13  Law  J«  Rep. 
(v.8.)Q.B.  258;  6  Q.B.  276. 

The  attorney  of  a  defendant  in  an  action  has  not 
such  an  interest  in  it  as  to  prevent  the  parties  com- 
promising it  without  his  eonourrenoe,  Qmeted  v. 
CaUit,  11  Law  J.  Rep.  (K.8.)£xch.  345;  10  M.  &  W. 
18 1  1  Dowl.  P.C.  (N.8.)  888. 

Where  a  plaintiff  and  defendant  compromised  an 
action,  after  verdict  for  the  plaintifl^  without  the 
knowledge  of  the  plaintiff's  attorney,  who  after  no- 
tice of  tiie  compromise,  proceeded  to  sign  final 
judgment ;  the  Court  set  aside  the  judgment  (with- 
out costs),  upon  affidavita  denying  any  fraudulent 
conspiracy  to  deprive  the  attorney  of  his  costs. 
CUark  v.  Smith,  13  Law  J.  Rep.  (N.s.)  CP.  97 ; 
6  M.  &  G.  105 1 ;  1  Dowl.  &  L.  P.C.  960. 

The  employment  of  a  solicitor  in  business  relating 
to  a  trust  estate  by  the  authority  of  the  trustee,  or 
of  some  of  several  eeetmi  que  tru$t$y  gives  the  soli- 
citor no  lien  or  charge  upon  the  trust  estate,  ^r 
upon  the  shares  of  the  other  oeetui  que  irutU. 

The  lien  of  the  solicitor  upon  a  fund  recovered 
in  a  suit  which  he  has  conducted,  is  confined  to  the 
costs  of  that  particular  suit ;  and  therefore,  etmbk, 
that  a  solicitor  who,  in  relation  to  the  same  estate,  in 
which  the  same  parties  are  interested,  has  brought 
an  ejectment  and  a  suit  in  equity,  has  no  lien  upon 
the  fund  recovered  in  the  suit  for  his  costs  of  the 
ejectment.    Hall  v.  Lover,  1  Hare,  571. 

Circumstances  under  which  the  Court  refused  to 
allow  the  solicitor,  who  had  given  an  indemnity  to 
the  sheriff,  who  was  in  possession  of  some  of  the 
bankrupt's  effects,  to  retain  the  produce  of  those 
effects  until  he  was  re-indemnified  by  the  assignees. 
Ex  parte  fVhUere  Hallin,  1 1  Law  J.  Rep.  (N.a.)  Bankr. 
6;  2M.D.&D.637;  affirmed,  3  M.  D.  &  D.  7. 

The  solicitor  of  the  executrix  in  a  creditors'  suit 
had  paid  off  a  lien  upon  deeds,  and  the  executrix, 
in  passing  her  accounts,  which  were  prepared  by 
her  solicitor,  had  claimed  and  been  allowed  this 
sum  as  paid  by  herself: — Held,  that  this  must  be 
considered  as  a  payment  to  the  executrix  to  the  use 
of  the  solicitor,  and  that  the  production  of  the  deeds 
could  not  be  resisted  by  him  on  the  ground  of  lien. 
Christian  v.  Chambera,  1 1  Law  J.  Rep.  (M.8.)  Ch.  97  ; 
2  Hare,  177. 

A,  being  entitled  to  a.  leasebi^d  -house,  i&  mort- 
gage to  B,  with  whom  the  title-deeds  and  indenture 
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ATTORNEY  AND  SOLICHTOR*-.(BtLL  of  Costs). 


'  An  attenie^s  bU),  o)i  tucatiou,  waA  rodvoed  lyy 
more  than  one-sixth,  by  the  Master  atrikiiig  off  a 
class  of  charges  for  business  done  in  the  Court  of 
Common  Pleas,  the  attorney  not  being  an  attorney 
of  that  court,  though  be  was  an  attorney  of  the  other 
courts  (before  the  statute  7  Will.  4.  &  1  Vict. 
c.  66): — Held,  that  the  attorney  must  pay  the  costs 
of  taxation.  Newt(m  r.  Harland,  10  Law  J.  Rep. 
(N.B.)  C.P.  227 ;  2  M.  &  G.  886  ;  8 Sc.  (n.s.)  280: 
«Dowl.P.C.641. 

The  client  is  not  entitled  to  the  costs  incidental  to 
t  reference  for  the  taxation  of  bis  solicitor's  bills  of 
costs,  although  considerably  more  than  one-sixth 
Is  struck  off,  where  the  ap))lieation  for  the  order 
directing  the  taxation  is  not  applied  for  till  after 
an  action  at  law  was  commenced  for  the  recorery 
of  the  amount  claimed  to  be  due.  In  re  Boord^  12 
Law  J.  Rep.  (ir.s.)  Ch.  481 ;  6  Bea.  848. 

In  an  action  brought  to  recover  the  amount  of  a 
bill  of  costs,  among  others  the  costs  of  an  appeal  to 
the  House  of  Lords,  in  which  the  plaintiff  had  been 
the  attorney  of  the  defendant,  the  bill  of  oosU  had 
b*ett,  by  the  usual  Judge'sorder,  upon  the  application 
of  the  defendant's  attorney,  and  on  the  usual  under- 
taking  to  pay  what  should  befoond  to  be  due,  referred 
tothe  Masterfor  taxation.  Defendant  having  become 
insolvent,  the  Court  refused  to  compel  the  defen- 
dant's attorney,  upon  the  application  of  the  plaintiflj 
to  pay  the  fees  for  obtaining  the  certificate  of  the 
taxing  officer  of  the  House  of  Lords,  of  the  amount 
due  upon  that  portion  of  the  bill  which  had  been 
referred  to  him  for  taxation. 

Qtt<rr#>~Whether  if  such  application  had  been 
made  by  the  Master  or  other  officer,  the  Court 
would  have  interfered.  Beeke  v.  Cattell,  11  Law  J. 
Rep.  (n.s.)  C.P.4d ;  8  M.&  G.  480;  4Sc.(k.8.)  246. 

A  bill  was  filed  by  the  executors  and  devisees  in 
trust  under  a  will,  to  have  the  trusts  of  the  will  esta- 
blished, and  the  usual  accounts  taken.  J  F  acted 
»s  the  solfeitor  of  the  plaintiflfe  as  well  as  of  the  de- 
fendants, and  conducted  the  proceedings  in  the  suit 
iubsequently  to  the  decree,  until  the  conduct  of  it 
Was  taken  from  him  by  the  plaintiffs,  and  a  new  soli- 
tor  appointed  by  them.  J  F  having  delivered  up 
the  documents  relating  to  the  suit  tothenew  solicitor, 
*  paper  writing  was  discovered  amongst  them,  pur- 
porting to  be  a  copy  of  a  charge  which  had  been 
carried  in  by  J  F  under  the  decree,  in  the  joint 
names  of  certain  persons,  of  whom  J  F  was  one,  as 
crediTors  of  the  tesUtor;  the  charge  thereby  made 
by  J  F  for  himself  amounted  to  the  sum  of  57L, 
alleged  to  be  the  balance  due  from  the  testator's 
estate  for  business  done  by  J  F  for  the  testator  and 
his  son,  as  partners  in  business,  on  the  testator's 
retainer,  after  deducting  from  the  aggregate  amount 
of  his  several  bills  of  costs  the  suras  received  by  him 
from  the  testator  on  account  of  such  business.  On 
the  copy  of  the  charge  found  amongst  the  documents 
so  delivered  up  by  J  F  was  indorsed  a  memoradum, 
in  the  handwriting  of  J  F's  town  agent,  to  the  effect 
that  the  charge  had  been  allowed,  subject  to  the 
approval  thereof  by  the  defendants*  solicitor:  the 
copy  also  bore  a  subsequent  indorsement,  in  the 
tame  handwriting,  to  theeflfect  that  the  charge  bad 
been  afterwards  absolutely  allowed,  but  no  entry  to 
any  such  effect  was  to  be  found  in  the  Master's  booka. 
The  Master  having  referred  the  bills  of  costo  to  be 


taxed,  J  F  withdrew  his  ebaige.  On  appliottion 
to  the  Court  by  the  plaxntiffs  by  petition,  the  bills 
of  costs  of  J  F  were  ordered  to  be  taxed,  and  an 
account  was  directed  to  be  taken  of  the  monies  re- 
ceived by  J  F  on  account  thereof*  and  more  than 
one  sixth  part  of  the  amount  of  the  bills  having  been 
taken  off  on  taxation,  J  F  was  ordered  to  pay  the 
costs  of  the  petitioners  occasioned  by  his  charge,  and 
also  the  costs  of  the  petitioners*  application  to  die 
Court  relative  to  the  charge  and  bills  of  costs,  and 
consequential  thereon.  Jceyv.  Simpwom,  12  Law  J. 
Rep.(N.8)Ch.  449. 

A  Judge's  order  directed  an  attorney's  bill  to  be 
taxed  upon  an  undertaking  beiug  given,  signed  by 
the  then  churchwardens.  The  undertaking  was 
signed  by  a  part  only  of  the  prenous  churchwardeBt, 
but  the  attorney  having  made  no  objection,  the  costs 
were  taxed,  and  more  than  a  sixth  deducted.  An 
order  for  the  attorney  to  pay  the  costs  of  the  taxa- 
tion having  been  obtained, — Held,  that  the  attorney 
could  not  apply  to  set  it  aside  on  the  ground  that 
the  undertaking  was  not  signed  in  accordance  with 
the  Judge's  order.  Doe  d.  GoodUtnd  v.  Frankland, 
1 2  Law  J.  Rep.  (h.s.)  Q.B.  249 ;  2  DowL  P.C.  (m.s.) 
975. 

An  attorney  having  bought  an  action  on  his  bill, 
the  defendant  obtained  an  order  to  tax  it,  and,  after 
taxation,  paid  money  into  court  The  plaintiff  took 
the  money  out  of  court,  and  taxed  his  costs  of  the 
cause : — Held,  that  the  Master  was  right  in  treating 
the  costs  of  taxing  the  bill  as  costs  in  the  cause. 
Thomas  v.  the  Mayor  ofSwansea^  12  Law  J.  Rep.  (n.s.) 
Exch.  281 ;  1 1  M.&  W. 83 ;  2  Dowl.  P.C.  (n.s.)  1008. 
If  an  attorney's  bill  be  referred  for  taxation,  and 
after  a  discussion  before  the  Master,  the  parties 
come  to  an  arrangement  as  to  the  amount,  and  the 
Master  makes  his  allocatur  upon  such  arrangement, 
for  more  than  five-sixths  of  the  original  amount  of 
the  bill,  the  attorney  is  not  entitled  to  the  costs  of 
taxation. 

On  an  application  by  an  attorney  for  the  costs  of 
taxation,  the  Court  will  admit  affidavits  to  explain 
the  circumstances  under  which  the  Msster  made  his 
allocatur.  Laurie  v,  Bartlett,  13  Law  J.  Rep.  (n.8.) 
aB.  145 ;  1  Dowl.  &  L.  P.C.  780. 

An  executor  who  applies  to  tax  the  bill  of  his 

testator's  attorney,  is  liable   to   pay  the   costs  of 

taxation,  if  less  tiian  one-sixth  is  struck  off.    Jrf^ 

freson  V.  Warrington^  10  Law  J,  Rep.  (n.«.)  Exch. 

79;  7M.&W.1S7;  8  Dowl.  P.C.  880. 

Where  an  unsifted  bill,  delivered  by  an  attorney, 
was,  with  his  consent,  referred  by  a  Judge*s  order 
to  taxation,  at  which  he  attended,  when  more  than 
a  sixth  was  struck  off,  the  Court,  under  its  general 
jurisdiction,  ordered  him  to  pay  the  costs  of  taxa- 
tion, although  the  order  contained  no  undertaking 
on  the  part  of  the  client  to  pay  the  amount  found 
to  be  due.  Peters  v.  Sheehan^  12  Law  J.  Rep.  (n.s.) 
Exch.  177 ;  10  M.  &  W.  213  j  1  DowL  P.C.  (n.s.) 
948. 

Where  an  attorney's  bill  is  referred  to  taxation 
after  action  brought  upon  it,  the  attorney  is  liable* 
under  6  &  7  Vict  c.  73.  s.  37,  to  pay  the  costs  of 
taxation,  if  more  than  one-sixth  is  struck  off.  Ex 
parte  WooUett,  18  Law  J.  Rep.  {va,)  Exch.  121  ; 
12  M.  &  W.  504  i  1  Dowl.  &  L.  P.C.  598. 
The  statute  6  &  7  Vict.  c.  78.  repeals  2  Geo.  2. 
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stated  in  the  catalogne: — Held,  that  the  law  would 
imply  no  condition^  on  stich  a  sale,  that  the  pnr- 
chaaers  ahoald  have  a  right,  before  paying  the 
bstlanoe  of  the  purchase-money,  to  inspect  or  mea- 
sure the  goods,  for  the  purpose  of  asoertaining 
whether  they  corresponded  with  the  description  in 
the  catalogue. 

And  further,  that  these  conditions  expressly  ne- 
gatiTed  any  such  right  P^ttit  v.  MUeheU,  12  I^aw  J. 
Rep.  (H.8.)  C.P. 9 ;  4  M.  &  G.  »19;  5  8c.  (n.8.)  721 ; 
Car.&M.426. 

(e)  Parol  Variation  qfthe  Contract  qf  Sale. 

In  an  action  by  an  auctioneer  for  the  price  of  a 
^leadng-case  sold  by  auction  for  less  than  lOA,  and 
described  in  the  printed  catalogue  as  having  silver 
fittings,  whereas,  in  fact,  they  were  only  plated:*^ 
Held,  that  the  plaintiff  might  give  in  evidence  de- 
clarations made  by  him  at  the  time  of  the  sale,  in 
tiie  hearing  of  the  defendant,  that  the  catalogue  was 
incorrect  in  describing  the  fittings  to  be  silver,  and 
that  the  dressing-case  would  be  sold  as  having 
plMed  fittings  only,  though  no  ahemcioo  was  made 
m  the  catalogue*,  there  being  no  eootract  in  writing. 
Eden  v.  Blake,  14  Law  J.  Rep.  (n.s.)  Exch.  194 ; 
ISM.  &W.  614. 

(C)  AOCTIOH  Dpty. 

A  declaration  stated,  that  the  plaintiff  being  em- 
ployed by  the  defiendants  to  sell  certain  land  by 
auction,  put  up  the  same  for  sale,  subject  to  the 
eondition  that  the  highest  bidder  should  be  the  pur- 
chaser;  that  H  was  the  highest  bidder,  and  declared 
by  the  plaintiff  to  be  the  purchaser,  whereby  auc- 
tion duty  to  the  amount  of  94L  18«.  9d,  became 
XMyahle  by  the  plaintiff,  and  was  paid  by  him* 
Breach,  non-pa3rment  of  that  sum  by  the  defen- 
dants. Plea,  by  the  defendant  Carey,  that  it  was 
a  condition  of  sale,  that  the  purchaser  should,  after 
the  sale,  pay  the  auction  duty;  that  upon  the  ex- 
posure to  sale,  and  H  being  the  highest  bidder,  par- 
ment  of  the  du^  was  then  demanded  of  him  by  the 
plainti£E)  and  refused  by  him,  whereby  his  bidding 
became  null  and  void.  Plea,  by  defendant  Cun- 
nington,  that  the  plaintiff  at  the  time  of  the  sale  de* 
manded  payment  of  the  duty  from  H,  who  reAxsed 
to  pay,  and  did  not  at  the  time  of  the  sale,  or  at 
any  time  since,  pay  the  same,  whereupon  the  defen- 
dants then  declared  the  said  bidding  and  sale  to  be 
null  and  void,  and  the  same  became  null  and  void. 
Replication,  that  before  H  became  a  bidder,  it  was 
collusivelj  agreed  between  him  and  Cunnington, 
that  H  should  bid,  not  with  a  view  of  completing 
the  purchase,  but  merely  to  outbid  another  bidder, 
and  that  H  did  so  bid ;  that  the  plaintiff  at  the  time 
of  the  auction  had  no  notice  either  of  the  said  agree- 
ment, or  of  the  intent  of  H's  becoming  a  bidder; 
that  tl^e  plaintiff  at  the  said  auction,  and  whilst  H 
was  thb  highest  bidder,  closed  the  biddings,  and  H 
then  became  the  highest  bidder,  and  was  declared 
to  be  the  purchaser;  that  H  refused  to  pay  the 
auction  duty,  and  that  before  his  bidding  no  notice 
was  given  to  the  plaintiff  by  H,  and  by  the  defen- 
dants, of  H's  being  appointed,  and  having  agreed, 
to  bid  at  the  sale,  for  the  use  and  behoof  of  the  de- 
fendants:— Held,  first,  that  the  declaration  was 
■good^  and  that  the  rejdication  was  net  a  departure 
£rioin  tL 


Qnuere — Whether  the  replication  was  good  in 
other  respects. 

Secondly,  that  Carey's  plea  was  bad,  as  it  did  not 
shew  that  the  vendors  had  exercised  their  option  of 
declaring  the  bidding  to  be  null  and  void. 

Thirdly,  that  Cunnington' s  plea  was  bad,  as  It 
did  not  appear  that  the  vendors  had,  at  the  time  and 
place  of  auction,  exercised  their  option  of  declaring 
the  bidding  to  be  void  or  had  notified  the  same  to 
the  plaintiff. 

Fourthly,  that  the  19  Geo.  3.  c.  36.  has  notrepealed 
the  7th  section  of  17  Geo.  8.  c.  60. 

Where  defendants  plead  separately  pleas  which 
aie  demurred  to,  each  defendant  ii  not  entitled  to 
appear  by  separate  counsel  on  the  argument  of  the 
demurrer.  WiUaon  v.  Carey,  12  Law  J.  Rep.  (N.a.) 
Exch.  17:  lOM.&W.  641. 

One  of  the  defendants,  who  were  the  owners  of 
oertain  land,  employed  the  plaintiff,  an  auctioneer, 
to  sell  it,  and  without  his  knowledge  engaged  H  to 
make  an  advance  of  lOOi.  upon  a  bidding  of  3,0001^ 
with  a  view  to  raise  the  price.  The  lot  was  knocked 
down  to  H.  The  auctioneer  then  sold  two  other  lots 
belongiug  to  difiBbrent  persons,  and  shortlv  after  the 
end  of  the  entire  day's  sale  demanded  the  auction 
duty  of  H,  who  refused  to  pay  it.  It  was  one  of  the 
conditions  of  sale  that  the  duty  was  to  be  paid  by 
the  purchaser  immediately  afier  the  sale; — Held, 
that,  as  against  the  plaintiff,  H  was  to  be  considered 
the  highest  bidder ;  and  that  the  plaintiff  had  made 
a  valid  demand  of  the  auction  duty  upon  H,  and 
that  the  defendants  were  liable.  WiUeon  v.  Carey, 
12  Law  J.  Rep.  (if.s.}  Exch.  239;  1 1  ImL  &  W.  368. 


AVOWRY. 
[See  Replevin.] 


AWARD. 
[See  Arbitration.] 


BAIL. 


[See  Arrest — Rbcoonizakcb.] 

(A)  Affidavit  and  Order  to  hold  to  bail. 

[See  Arrest,  Under  1  &  2  Vict  a  110. 
S.3.] 

(B)  Bail-bond,  PROCEEDiNas  on. 

(C)  Justifying  Bail. 

(D)  Excepting  to  Bail — Waiver. 

(E)  Discharge  of  Bail. 

(F)  Taking  Money  out  of  Court. 
{Qr\  Bail  in  Error. 

(H)  In  Criminal  Cases. 


(A)  Affidavit  and  Order  to  hold  to  bail. 
[See  Arrest,  Under  1  &  2  Vict,  c  110.  s.  3.] 

(B)  Bail-bond,  Proceedings  on. 

A  plaintiff  can  proceed  on  a  bail-bond,  given 
under  1  &  2  Vict  c.  1 10.  s.  4,  although  he  has  since 
taken  a  step  in  the  original  action.  BetU  v.  Smith, 
10  Law  J.  Rep.  (n.s.)  a.B.  305  $  2  aB.  113 ;  1  O. 
&  D.  285. 
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BAIL. 


A  plaint  who  holds  a  defendsnt  to  bail  under 
the  Stat  1  &  2  Yict  c.  110.  s.  3,  and,  on  baU  above 
not  being  put  in,  takes  an  assignment  of  the  bail- 
bond,  and  commences  an  action  thereon,  onght  not 
on  that  account  to  discontinue  the  action  against 
the  defendant. 

Semhle — That  the  rule  in  the  Exchequer  of 
Hilary  term,  7  WilL  4,  is  rendered  nugatory  by 
the  1  &  2  Vict  c.  110.  Ede  ▼.  CoUingndge,  12  Law 
J.  Rep.  (N.s.)  Exch.  247 ;  11  M.  &  W.  61 ;  2  Dowl. 
P.C.  (N.8.)  764. 

(C)  JusTiFTiNa  Bail. 

Where  a  cause  is  removed  from  the  Lord 
Mayor's  Court,  by  certiorari,  on  the  part  of  the 
defendant,  and  the  plaintiff  serves  the  defendant 
with  a  common  rule  for  a  procedendo,  the  latter  has 
a  right  to  give  notice  of  justifying  bis  bail,  which 
he  has  already  put  in,  and  of  which  he  has  given 
notice,  without  waiting  until  he  is  served  by  the 
plaintiff  with  a  rule  for  better  bail ;  and  if  the 
plaintiff  objects  to  such  a  justification,  he  is  bound 
to  attend  before  the  Judge  when  the  bail  appear 
to  justify ;  and  if  he  does  not,  and  the  bail  are 
allowed,  he  has  no  right  to  treat  the  rule  for  the 
allowance  as  a  nullity,  and  issue  a  procedendo.  Scar- 
nett  V.  IZtce,  1  Dowl.  P.C.  (n.s.)  333. 

(D)  ExcBPTiJio  TO  Bail — ^Waivbb. 

A  plaintiff  does  not  waive  his  exceptions  to  bail 
put  in  under  I  &  2  Yiet  c.  110.  s.  4,  by  delivering 
a  declaration  in  chief,  and  consenting  to  further 
time  to  plead.  Regina  v.  the  Sheriff  qf  Montgomery^ 
•hire,  in  re  Rogers,  1 1  Law  J.  Rep.  (n.s.)  Exch.  109; 
9  M.  &  W.  448  ;  1  Dowl.  P.C.  (w.s.)  388. 

(E)   DlSCHARGB  OF  BaIL. 

The  Court  will  allow  the  sureties  to  a  bond  given 
under  1  &  2  Vict  c.  110.  s.  8.  to  render  their  prin. 
eipal  before  judgment,  though  the  wording  of  the 
bond  is  not  in  strict  conformity  with  the  words  of 
the  act. 

In  such  a  case  it  does  not  appear  necessary,  in 
order  to  make  the  render  effectual,  that  any  affi- 
davit should  be  made  of  the  notice  of  render. 

And  if  a  ca,  so,  is  issued  against  the  defendant,  for 
the  purpose  of  fixing  the  sureties,  the  Court  will 
set  it  aside  as  irregular,  and  stay  proceedings  on 
the  bond.  Saunderton  v.  Parker,  10  Law  J.  Rep. 
(N.8.)aB.  236;  DDowl.  P.C.  495. 

The  Court  will  not  order  a  bond  given  under 
1  &  2  Vict  c.  1 10.  s.  8.  to  be  delivered  up  to  be 
cancelled,  upon  affidavit  that  the  defendant  has 
surrendered  himself,  according  to  the  condition  of 
the  bond.  Hayward  v.  H^er,  IS  Law  J.  Rep. 
(N.B.)  as.  92  ;  5  an.  398  ;  1  D.  &  M.  454. 

(F)  Taking  Monby  ovt  of  Covbt. 

Where  a  party  arrested  by  capias  under  the 
1  &  2  Vict,  c  110.  deposits  money  with  the  sheriff 
under  sect.  4,  and  subsequently  neglects  to  put  in 
bail  to  the  action,  the  plaintiff  is  entitled  to  take 
the  money  out  of  court  without  waiting  for  the  final 
determination  of  the  suit  TtUon  v.  Gale,  9  M.  &  W. 
842  ;  1  Dowl.  P.C.  (n.s.)  383. 

Where  the  defendant  died  abroad  and  intestate, 
the  Court  allowed  bail  to  take  out  of  court  money 
which  had  been  paid  in  by  him  for  the  defendant's 


use,  on  a  motion  for  a  commission  to  examine  wit* 
nessesabroad.  Palmer  v.  Reiffenstein,  8  Sc.  (n.s.  )  347. 

If  a  defendant  has  deposited  money  in  lieu  of 
bail,  and  he  afterwards  leaves  the  countzy,  the 
Court  will  allow  a  rule  nisi  for  taking  the  money 
out  of  court  to  be  served,  by  sticking  it  up  in  the 
office.    Know  v.  Duncan,  9  Dowl.  P.C.  179. 

Money  deposited  in  court  in  one  action,  pursuant 
to  the  43  Geo.  3.  c.  46.  a.  2.  and  the  7  &  8  Geo.  4. 
c.  71.  s.  2,  cannot  be  paid  out  to  an  execution  cre- 
ditor in  another  action  in  satisfaction  of  his  claim, 
notwithstanding  the  provisions  of  the  1  &  2  Vict 
c.  110.  s.  12,  as  that  section  does  not  give  power 
to  seize  money  in  execution  while  in  the  hands  of 
a  third  person  as  trustee  for  the  defendant  Framee 
V.  Camphell^  and  WmUr  v.  Campbell^  9  Dowl.  P.C. 
914. 

(G)  Bail  in  ERaoR. 

Bail  in  error  is  not  necessary  when  the  writ  is 
of  error  coram  nobis,  as  it  is  not  a  supersedeas  of 
execution,  but  the  plaintiff  may  apply  to  the  Court 
^or  leave  to  take  out  execution,  whicn  will  be  granted 
accorded  to  circumstances.  Knight  v.  Thynne,  9 
Dowl.  P.C.  984. 

Money  deposited  in  lieu  of  bail  in  error,  being 
paid  in  for  a  specific  purpose,  on  reversal  of  the 
Judgment,  was  refused  to  be  applied  as  to  bygone 
costs  of  a  demurrer  on  which  the  party  succeeded. 
Collins  V.  Gwynne,  2  Sc.  (n.s.)  85. 

Where  a  writ  of  error  has  been  brought  by  a 
defendant  upon  a  point  raised  under  the  direction 
of  the  Court  upon  a  special  verdict,  and  with  a 
bond  fide  view  of  obtaining  the  decision  of  the  Court 
upon  a  point  of  law,  the  Court  will  stay  execution 
without  requiring  bail  in  error,  such  case  being  ir- 
respective of  the  statute  6  Geo.  4.  c.  96. 

And  quare,  if  under  the  statute  6  Geo.  4.  c.  9S. 
the  Court  may  stay  proceedings  without  bail  in  sll 
cases.  WilHams  v.  Doumman,  13  Law  J.  Rep.  (n.8.) 
aB.  319 ;  2  Dowl.  &  L.  P.C.  131. 

(H)  In  Cbiminal  Cases. 

The  Court  will  grant  a  rule  nisi  for  bailing  in  the 
country  a  party  charged  with  a  felony,  without  the 
production  of  an  affidavit  of  his  poverty.  Regina  v. 
Gregory,  9  Dowl.  P.C.  129. 

The  question  as  to  the  propriety  of  admitting 
a  person  to  bail  when  committed  on  a  charge  of 
felony  is  to  be  decided  with  reference  to  the  pro- 
bability of  his  appearing  to  take  his  trial,  and  not  on 
his  supposed  guilt  or  innocence,  as  appearing  from 
the  depositions ;  and  semble,  that  the  fact  of  a  bill 
having  been  found  by  the  grand  jury  will  of  itself 
have  great  weight  in  inducing  the  Court  to  refuse 
such  an  application.  Regina  v.  Scaife,  10  Law  J. 
Rep.  (n.s.)  M.C.  144;  9  DowL  P.C.  653. 

Where  a  true  bill  for  murder  bad  been  found 
against  a  prisoner  by  the  grand  jury,  but  the  trisl 
was  postponed  in  consequence  of  the  absence  of 
material  witnesses  for  the  prosecution,  the  Court 
refused  to  entertain  an  application  to  admit  him  to 
bail. 

Semhle — The  Court  will  in  no  case  admit  to  bail 
where  a  true  bill  for  a  capital  offence  has  been  found 
against  the  prisoner  by  the  grand  jury.  Regina  v. 
Andrews,  13  Law  J.  Rep.  (n.8.)  M.C.  113  ;  2  Dowl. 
&  L.  P.C.  10. 
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On  a  charge  of  bailable  miademeanotir  (aeditious 
language,  &o.)  before  magistrates,  k  is  not  a  ground 
for  refusing  as  bail  partisans  of  the  accused  known 
to  entertain  the  same  opinions ;  but  the  applicatioB 
against  them  for  such  refusal  was  discharged  on  pay- 
ment of  the  applicant's  costs.  Regma  v.  Badger^ 
12  Law  J.  Rep.  (n.s.)  M.C.  ^^ ;  4  a.B.  469  ;  ID. 
&  M.  375. 


BAILIFF. 


The  bailiA  of  inferior  courts  regulated  by  7  Vict 
C.19;  22  Law  J.  Stat  56. 


BANK  OF  ENGLAND. 
[See  Stock.] 

The  issue  of  Bank  notes  regulated,  and  certain 
privileges  given  to  the  Oovenior  and  Company  of 
the  Bank  of  England  for  a  limited  period,  by  7  fr  8 
Tict  c.  32 ;  22  Law  J.  Stat  85 ;  amended  as  to 
penalties,  by  8  &  9  Vict.  c.  76 ;  23  Law  J.  Stat  264. 

Bank  rf  England  ▼.  Booth,  4  Dig.  61,  affirmed, 
Booth  V.  Bank  of  England^  7  C  &  F.  509;  West, 
298. 

After  the  order,  obtained  by  a  judgment  creditor, 
for  charging  the  interest  of  his  debtor  in  govern- 
ment  stock,  standins  in  the  name  of  trustees, 
has  been  made  absolute,  under  the  1  &  2  Vict 
c.  110.  8.  15,  the  Bank  of  England  is  still  bound  to 
pay  the  dividends  to  the  trustees,  being  the  legal 
hands  to  receive  them ;  and  the  trustees  are  to  apply 
the  dividends  according  to  the  eq^uitable  interests  of 
the  parties. 

Costs  were  given  to  the  Bank  of  England  out  of  a 
tmaC  fund  of  government  stock,  in  the  suits  of  the 
teUui  que  inutt  for  the  application  of  the  fund  ac- 
cording to  their  interests,  although  the  decree  was 
made  against  the  Bank, — ^the  Bank  having  acted 
upon  a  doubtful  construction  of  a  late  act  of  par- 
liament, before  that  eonstruction  had  been  settled 
by  any  judicial  datenninatioD.  Britied  v.  Wiikint, 
3  Hare,  2^5. 


BANKERS  AND  BANKING  COMPANY. 

[See  Bills  of  Exchanob  ami>  Promissoat 
Notes  —  Embezzlement  — Jvkt  —  Release  — 
Scire  Facias — Witness.] 

(A)  Public  Reoisterid  Otficbb — Avpoint- 

MBNT. 

(B)  Chanob  of  Name  of  Comfant. 

(C)  Acceftancb  of  Bills  by. 
(D^  Actions  and  Suits. 

(a)  Geturatty, 

{bS  PUadingt  and  Evidence. 

(c)  Judgment  and  Execution, 

(E)  Notice.. 


Certain  contracts  which  have  been  or  may  be 
entered  into  by  certain  banking  and  other  co-part- 
nerships made  good  by  4  Vict  c.  14 ;  19  Law  J.  Stat 
14. 

Farther  provision  made  relative  to  the  returns  by 
banks  of  the  amount  of  their  notes  in  circulation. 
4  ft 5  Vict  c  50;  19  Law  J.  Stat. 84. 


The  1  &  2  Vict  c  96.  relative  to  legiJ  proceed- 
ings by  certain  joint-stock  banking  companies  against 
their  own  members,  and  by  such  members  against 
the  companies,  made  perpetual  by  5  &  6  Vict  c.  85  { 
20  Law  J.  Sut  304. 

Provisions  for  the  regulation  of  joint-stock  banks 
tn  England.  7  &  8  Vict  &  118 ;  22  Law  J.  Stat 
885. 

(A)    Public   Registered   Officer — Appoint- 

ment. 

The  office  of  public  registered  officer  of  a  bank- 
ing company  not  being  an  annual  office,  a  person 
once  appointed  thereto  is  presumed  to  continue  in 
it  untU  the  contrary  is  shewn;  and  therefore  a 
return  made  to  the  Stamp  Office,  dated  in  Mareh 
1841,  and  verified  by  affidavit  of  W  D,  therein 
described  as  public  registered  officer  of  the  com^ 
pany,  is  admissible  as  evidence  of  his  being  so  in 
November  1842. 

A  copy  of  the  return,  certified  by  a  Commissioner 
of  Stamps,  under  sect  4.  of  7  Geo.  4.  o.  46,  is  evi- 
dence of  the  (acts  stated  in  it  j  and  it  is  unnecessary 
to  prove  that  the  affidavit  verifying  it  was  made  by 
thepublic  registered  officer  of  die  company. 

The  affidavit  annexed  to  the  return  purported  to 
be  made  bv  W  D,  one  of  the  directors  of  the  com- 
pany, and  in  the  return  his  name  appeared  as  public 
officer  and  director : — Held,  that  there  was  evidence 
of  his  being  public  officer. 

A  deed  constituting  a  banking  company  trading 
under  the  7  Oeo.  4.  c.  46.  contained  a  stipulation, 
that  if  the  public  officer  should  become  bankrupt, 
he  should  be  disqualified,  and  his  office  become 
vacant : — Held,  that  this  meant  that  he  should  cease 
to  be  public  officer,  not  absolutely,  but  at  the  election 
of  the  company. 

Semhle — That  the  provision  in  the  5th  section  of 
the  7  Oeo.  4^  c.  46,  that  the  return  shall  be  delivered 
between  the  28th  of  February  and  the  25th  of  March, 
is  directory  only.  Steward  v.  Dunut  18  Law  J. 
Rep.  (N.8.)  Exeb.  824 ;  12  M.  &  W.  655 ;  1  Dowt 
&  L.  P.C.  642. 

[And  see  Steward  v.  Greaves^  poet  (D)  (a).] 

(B)  Chamoe  of  Name  of  Coupant. 

In  1833,  a  joint-stock  bank,  under  7  Geo.  4.  c.  46* 
was  established,  by  the  name  of  the  Mirfield  and 
Huddersfield  District  Banking  Company.  In  1836, 
H  8i  Co.,  bankers,  relinquished  their  business  in 
favour  of,  and  united  with,  this  company.  It  was 
afterwards  agreed,  that  the  title  of  the  bank  should 
be  the  West  Biding  Union  Banking  Company;  that 
the  capital  should  be  increased  by  the  creation  of 
new  snares;  and  that  more  directors  should  be 
appointed.  All  the  partners  in  the  house  of  H  & 
Co.  had,  before  the  change  of  name,  been  partners 
in  the  banking  company.  At  the  commencement 
of  the  action,  some  persons  were  proprietors  of  the 
new  company  who  were  not  proprietors  before  the 
junction : — Held,  that  the  bank  being  Uie  same  bank, 
the  change  of  name  was  immaterial ;  and  that  the 
plaintiff,  as  pubUc  officer  of  the  West  Riding 
Union  Banking  Company,  might  maintain  an  action 
against  the  defendants  on  the  above  guarantie. 
Wilson  V.  Craven,  10  Law  J,  Hep.  (k.s.)  £xch. 
448 ;  8  M.  &  W.  584.  [And  see  this  case,  tide 
Ouaravtie.] 
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A  plaintiff  who  liolds  ft  defendsnt  to  ball  under 
tht  Stat  1  &  2  Yict.  e.  1 10.  s.  3,  and,  on  bail  abote 
not  bting  put  in,  takes  an  assignment  of  the  bail- 
bond,  and  commences  an  action  thereon,  onght  not 
on  that  account  to  discontinue  the  action  against 
the  defendant 

Semble — That  the  rule  in  the  Exchequer  of 
Hilary  term,  7  WilL  4,  is  rendered  nugatory  by 
the  1  &  2  Vict  c.  110.  Ede  y.  CoUingridge,  12  Law 
J.  Rep.  (N.8.)  Exch.  247  i  11  M.  &  W.  61 ;  2  Dowl. 
P.C.  (N.8.)  764. 

(C)  JusTiyriiia  Bail. 

Where  a  cause  is  remoyed  from  the  Lord 
Mayor's  Court,  by  eeriiorari,  on  the  part  of  the 
defendant,  and  the  plaintiff  serves  the  defendant 
with  a  common  rule  for  a  procedendo,  the  latter  has 
a  right  to  give  notice  of  justifying  his  bail,  which 
he  has  already  put  in,  and  of  which  he  has  given 
notice,  without  waiting  until  he  is  served  by  the 
plaintiff  with  a  rule  for  better  bail ;  and  if  the 
plaintiff  objects  to  such  a  justification,  he  is  bound 
to  attend  before  the  Judge  when  the  bail  appear 
to  justify ;  and  if  he  does  not,  and  the  bail  are 
allowed,  he  has  no  right  to  treat  the  rule  for  the 
allowance  as  a  nullity,  and  issue  a  procedendo.  Scar^ 
nett  y.  Rice,  1  Dowl.  P.C.  (n.8.)  833. 

(D)  EzcBPTiHO  TO  Bail — ^Waivbb. 

A  plaintiff  does  not  waive  his  exceptions  to  bail 
put  in  under  I  &  2  Viet  c.  110.  s.  4,  by  delivering 
a  declaration  in  chief,  and  consenting  to  further 
time  to  plead.  Regina  v.  the  Sheriff  of  Montgomery^ 
shiret  in  re  Rogers,  1 1  Law  J.  Rep.  (v.s.)  Exch.  109; 
9  M.  &  W.  448  ;  1  Dowl.  P.C.  (h.8.)  388. 

(E)  Discharge  of  Bail. 

The  Court  w!U  allow  the  sureties  to  a  bond  given 
under  I  &  2  Vict  c.  110.  s.  8.  to  render  their  prin- 
cipal before  judgment,  ^ough  the  wording  of  the 
bond  is  not  in  strict  conformity  with  the  words  of 
the  act 

In  such  a  case  it  does  not  appear  necessary,  in 
order  to  make  the  render  effectual,  that  any  affi- 
davit should  be  made  of  the  notice  of  render. 

And  if  a  ca,  so,  is  issued  against  the  defendant,  for 
the  purpose  of  fixing  the  sureties,  the  Court  will 
set  it  aside  as  irregular,  and  stay  proceedings  on 
the  bond.  Saunderson  v.  Parker,  10  Law  J.  Rep. 
(n.8.)  Q.B.  236;  9  Dowl.  P.C.  495. 

The  Court  will  not  order  a  bond  given  under 
1  &  2  Vict  c.  1 10.  s.  8.  to  be  delivered  up  to  be 
cancelled,  upon  affidavit  that  the  defendant  has 
surrendered  himself,  according  to  the  condition  of 
the  bond.  Hayward  v.  Heffer,  13  Law  J.  Rep. 
(N.8.)  aB.  92  ;  5  aB.  398  ;  1  D.  &  M.  454. 

(F)  Takiwo  Mohbt  out  op  Cotmr. 

Where  a  party  arrested  by  capias  under  the 
1  &  2  Vict  c.  110.  deposits  money  with  the  sheriff 
under  sect.  4,  and  subsequently  neglects  to  put  in 
bail  to  the  action,  the  plaintiff  is  entitled  to  take 
the  money  out  of  court  without  waiting  for  the  final 
determination  of  the  suit  Tuton  v.  Gale,  9  M.  &  W. 
342  ;  1  Dowl.  P.C.  (n.8.)  383. 

Where  the  defendant  died  abroad  and  intestate, 
the  Court  allowed  bail  to  take  out  of  court  money 
which  had  been  paid  in  by  him  for  the  defendant's 


use,  on  a  motion  for  a  commission  to  examine  wif 
nessesabroad.  Palmer  v.  Reiffenstein,  8  Sc.  (n.8.)  347. 

If  a  defendant  has  deposited  money  in  lieu  of 
bail,  and  he  afterwards  leaves  the  country,  the 
Court  will  allow  a  rule  nisi  for  taking  the  mooey 
out  of  court  to  be  served,  by  sticking  it  up  in  iht 
office.    Know  y.  Duncan,  9  Dowl.  P.C.  179. 

Money  deposited  in  court  in  one  action,  pursusnt 
to  the  43  Geo.  3.  c.  46.  s.  2.  and  the  7  &  8  Geo.  4. 
e.  71.  s.  2,  cannot  be  paid  out  to  an  execution  cre- 
ditor in  another  action  in  satisfaction  of  his  claim, 
notwithstanding  the  provisions  of  the  1  &  2  Vict 
c.  110.  s.  12,  as  that  section  does  not  give  power 
to  seise  money  in  execution  while  in  the  hands  of 
a  third  person  as  trustee  for  the  defendant  France 
v.  Campbell^  and  Wintsr  v.  Campbell,  9  Dowl.  P.C. 
914. 

(G)  Bail  in  Bhuor. 

Bail  in  error  is  not  necessary  when  the  writ  is 
of  error  coram  nobis,  as  it  is  not  a  supersedeas  of 
execution,  but  the  plaintiff  may  apply  to  the  Coort 
ibr  leave  to  take  out  execution,  which  will  be  graoted 
accorded  to  circumstances.  Knight  t.  Thynne,  9 
Dowl.  P.C.  984. 

Money  deposited  in  lieu  of  bail  in  error,  being 
paid  in  for  a  specific  purpose,  on  reversal  of  the 
judgment,  was  refused  to  be  applied  as  to  bygone 
costs  of  a  demurrer  on  which  the  party  aucoe^ed. 
Collins  v.  Gwynne,  2  Sc.  (n.s.)  85. 

Where  a  writ  of  error  has  been  brought  by  a 
defendant  upon  a  point  raised  under  the  directioa 
of  the  Court  upon  a  special  verdict,  and  with  s 
bond  fide  view  of  obtaining  the  decision  of  the  Court 
upon  a  point  of  law,  the  Court  will  stay  execution 
without  requiring  bail  in  error,  such  case  being  ir- 
respective of  the  statute  6  Geo.  4.  c.  96. 

And  quare,  if  under  the  statute  6  Geo.  4.  c  96. 
the  Court  may  stay  proceedings  without  bail  in  all 
cases.  Williams  v.  Doumman,  13  Law  J.  Rep.  (n.8.) 
aB.  319 ;  2  Dowl  &  L.  P.C.  131. 

(H)  In  Criminal  Cases. 

The  Court  will  grant  a  rule  nfsi  for  bailing  in  the 
country  a  party  charged  with  a  felony,  without  the 
production  of  an  affidavit  of  his  poverty.  Regim  ▼• 
Gregory,  9  Dowl.  P.C.  129. 

The  question  as  to  the  propriety  of  admitting 
a  person  to  bail  when  committed  on  a  charge  of 
felony  is  to  be  decided  with  reference  to  the  pro- 
bability of  his  appearing  to  take  his  trial,  and  not  on 
his  supposed  guilt  or  innocence,  as  appearing  from 
the  depositions ;  and  semble,  that  the  fsct  of  a  bill 
having  been  found  by  the  grand  jury  will  of  itself 
have  great  weight  in  inducing  the  Court  to  refuse 
such  an  application.  Regina  v.  Sca^e,  10  Law  J. 
Rep.  (n.8.)  M.C.  144;  9  DowL  P.C.  553. 

Where  a  true  bill  for  murder  had  been  found 
against  a  prisoner  by  the  grand  jury,  but  the  trial 
was  postponed  in  consequence  of  the  absence  of 
material  witnesses  for  the  prosecution,  the  Court 
refused  to  entertain  an  application  to  admit  him  to 
bail. 

Semble — The  Court  will  in  no  case  admit  to  bail 
where  a  true  bill  for  a  capital  offence  has  been  found 
against  the  prisoner  by  the  grand  jury.  Regina  v. 
Andrews,  13  Law  J.  Rep.  (n.8.)  M.C.  113 ;  2  Dowl. 
&  L.  P.C.  10. 
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On  a  charge  of  baiUUe  mUdeiDeanotir  (veditious 
language,  &c.)  before  magistrates,  k  is  not  a  ground 
for  refusing  as  bail  partisans  of  the  accused  known 
to  entertain  the  same  opinions ;  but  the  appUcatioB 
against  them  for  such  refusal  vss  discharged  on  pay- 
ment of  the  applicant's  costs.  Regina  ▼.  Badger, 
12  Law  J.  Rep.  (n.s.)  M.C.  66 ;  4  Q.B.  469 ;  ID. 
&  M.  875. 


BAILIFF. 


The  bidlifis  of  inferior  conrU  regulated  by  7  Vict 
c  19 ;  22  Law  J.  Stat  56. 


BANK  OF  ENGLAND. 
[See  Stock.] 

The  issue  of  Bank  notes  regulated,  and  certain 
privileges  given  to  the  Governor  and  Company  of 
the  Bank  of  England  for  a  limited  period,  by  7  fr  8 
Vict  c.  32 :  22  Law  J.  Sut  85 ;  amended  as  to 
penalties,  by  8  &  9  Vict.  c.  76 ;  23  Law  J.  Stat  264. 

Bank  of  England  v.  Booth,  4  Dig.  61,  affirmed, 
Booih  V.  Bank  of  England,  7  C.  &  F.  509;  West, 
298. 

After  the  order,  obtained  by  a  judgment  creditor, 
for  charging  the  interest  of  his  debtor  in  govern- 
ment stocl^  standinff  in  the  name  of  trustees, 
has  been  made  absolute,  under  the  1  &  2  Vict 
e.  110.  s.  15,  the  Bank  of  England  is  still  bound  to 
pay  the  dividends  to  the  trustees,  being  the  legal 
hands  to  receive  them ;  and  the  trustees  are  to  apply 
the  dividends  according  to  the  equitable  interests  of 
the  parties. 

Costs  were  given  to  the  Bank  of  England  out  of  a 
tmat  fund  of  government  stock,  in  the  suits  of  the 
ccsf/vt  que  inuts  for  the  application  of  the  fund  ac- 
cording to  their  interests,  although  the  decree  was 
made  against  the  Bank, — the  Bank  having  acted 
upon  a  doubtful  construction  of  a  late  act  of  par- 
liament, before  that  construction  had  been  settled 
by  any  judicial  datenninatioD.  Briefed  v.  Wilkhu, 
S  Hare,  2^5. 


BANKERS  AND  BANKING  COMPANY. 

[See  Bills  of  Exchanob  ami>  Promissory 
Notes  —  Embezzlement  — Jury — Releasb  — 
Scire  Facias — Witkess.] 

(A)  Pdblic  Reoistbrbd  Officer — ^Afpoint- 

memt. 

(B)  Change  of  Name  of  Comfaky. 

(C)  ACCEFTANCB  OF   BiLLS  BY. 

(D)  Actions  Ain>  Suits. 

(a)  Generally, 

(b)  PUadinge  and  Evidence, 
(e)  Jaulgment  and  Exeeuiion, 

(E)  Notice.. 


Certain  contracts  which  have  been  or  may  be 
entered  into  by  certun  banking  and  other  co-part- 
nenhips  made  good  by  4  Vict  c.  14 ;  19  Law  J.  Stat 
14. 

Farther  provision  made  relative  to  the  returns  by 
banks  of  the  amount  of  their  notes  in  circulation. 
4  ft  5  Vict  e.  50;  19  Law  J.  Stat 84. 


The  1  &  2  Vict  c  96.  relative  to  legal  proceed- 
ings by  certain  joint-stock  banking  companies  against 
their  own  members,  and  by  such  memben  against 
the  companies,  made  perpetual  by  5  &  6  Vict  c.  85  { 
20  Law  J.  Stat  304. 

Provisions  for  the  regulation  of  joint-stock  banks 
in  England.  7  &  8  Vict  c.  118;  22  Law  J.  Stat 
965. 

(A)   Public   Registered   Officer — Appoint- 
ment. 

The  office  of  public  registered  officer  of  a  bank- 
ing company  not  being  an  annual  office,  a  person 
once  appointed  thereto  is  presumed  to  continue  in 
it  untU  the  contrary  is  shewn;  and  therefore  a 
return  made  to  the  Stamp  Office,  dated  in  March 
1841,  and  verified  by  affidavit  of  W  D,  therein 
described  as  public  registered  officer  of  the  conv- 
pany,  is  admissible  as  evidence  of  his  being  so  in 
November  1842. 

A  copy  of  the  return,  certified  by  a  Commissioner 
of  Stamps,  under  sect  4.  of  7  Geo.  4.  o.  40,  is  evi- 
dence of  the  (acts  stated  in  it ;  and  it  is  unnecessary 
to  prove  that  the  affidavit  verifying  it  was  made  by 
the  public  registered  officer  of  the  company. 

Tne  affidavit  annexed  to  the  return  purported  to 
be  made  bv  W  D,  one  of  the  directors  of  the  com- 
pany, and  m  the  return  his  name  appeared  as  public 
officer  and  director: — Held,  that  there  was  evidence 
of  his  being  public  officer. 

A  deed  constituting  a  banking  company  trading 
under  the  7  Geo.  4.  c.  46.  contained  a  stipulation, 
that  if  the  public  officer  should  become  bankrupt^ 
he  should  be  disqualified,  and  his  office  become 
vacant : — Held,  that  this  meant  that  he  should  cease 
to  be  public  officer,  not  absolutely,  but  at  the  election 
of  the  company. 

Semhle — That  the  provision  in  the  5th  section  of 
the  7  Geo.  4^  c.  46,  that  the  return  shall  be  delivered 
between  the  28th  of  February  and  the  25th  of  March, 
is  directory  only.  Steward  v.  Dunn,  13  Law  J. 
Rep.  (N.S.)  Ezch.  824 ;  12  M.  &  W.  655 ;  I  Dowt 
&  L.  P.C.  642. 

[And  see  Steward  v.  Greavet,  pott  (D)  (a).] 

(B)  Chamoe  of  Name  of  Compaxtt. 

In  1833,  a  joint- stock  bank,  under  7  Geo.  4.  c.  46* 
was  established,  by  the  name  of  the  Mirfield  and 
Huddersfield  District  Banking  Company.  In  1836, 
H  &  Co.,  bankers,  relinquished  their  business  in 
favour  of,  and  united  witn,  this  company.  It  was 
afterwards  agreed,  that  the  title  of  the  bank  should 
be  the  West  Riding  Union  Banking  Company;  that 
the  capital  should  be  increased  by  the  creation  of 
new  shares;  and  that  more  directors  should  be 
appointed.  All  tbe  partners  in  the  bouse  of  H  & 
Co.  had,  before  the  change  of  name,  been  partners 
in  the  banking  company.  At  the  commencement 
of  the  action,  some  persons  were  proprietors  of  the 
new  company  who  were  not  proprietors  before  the 
junction : — Held,  that  the  bank  being  the  same  bank, 
the  change  of  name  was  immaterial ;  and  that  the 
plaintifiT,  as  public  officer  of  the  West  Riding 
Union  Banking  Company,  might  maintain  an  action 
against  the  defendants  on  the  above  guarantie. 
Wilton  V.  Crmfen,  10  Law  J.  Rep.  (n.s.)  Ezch. 
448 ;  8  M.  &  W.  584.    [And  see  this  case,  tide 
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(C)  Acceptance  of  Bills  by. 

A  partnership  connsting  of  more  than  six  per- 
sons, carrying  on  the  husinesa  of  bankers  in  or 
within  65  miles  of  London  cannot,  without  violating 
the  acts  of  parliament  respecting  the  Bank  of 
England,  accept,  in  the  coutse  of  such  business,  a 
bill  of  exchange  payable  at  less  than  six  months 
from  the  time  of  acceptance.  Booth  v.  tke  Bank  qf 
EMUmd,  7  C.  &  F.  509. 

Whatever  is  prohibited  by  law  to  be  done  directly, 
cannot  le^pftUy  be  effected  by  an  indirect  and  circuit- 
ous contnvaaoe.    Ibid. 

(D)  AcTfOMS  AiiB  Svm, 

(a)  GeneraUy. 

Assumpsit  by  the  public  officer  of  a  banking  co- 
partnership for  money  lent,  &c.  Second  plea,  that 
the  cause  of  action  accrued  against  a  banking  co- 
partnership, established  under  7  Geo.  4.  c.  £s,  of 
which  the  defendants  were  members,  and  that  the 
defendants  were  sued  as  such  members,  and  not 
otherwise ;  that  B  and  D  had  been  appointed  and 
registered  as  public  officers  to  be  sued  on  behalf  of 
the  said  co-partnership,  according  to  the  statute,  and 
the  said  B  and  D  so  being,  and  being  duly  nomin- 
ated and  appointed  and  registered  as  such  public 
officers,  were  living  and  resident  in  England,  within 
the  jurisdiction  of  this  Court.  Third  plea,  that  the 
causes  of  action  accrued  against  a  banking  co- 
partnership, of  which  the  defendants  were  members, 
jointly  with  G  and  B,  and  that  G  and  B  were 
members  of  another  banking  co-partnership,  of 
which  the  plaintiff  was  suing,  as  the  nominal  pliiin- 
tiff,  on  behalf  of  the  members  of  that  co-partner- 
ship, and,  amongst  others,  of  G  and  B : — Held,  that 
the  creditors  of  a  bankiiig  company,  established 
under  7  Geo.  4.  c.  46,  and  having  a  public  officer 
resident  in  England,  have  no  remedy  at  common 
law  against  the  individual  members  of  the  company, 
but  are  bound  to  sue  the  public  officer ;  and  there- 
fore that  the  second  plea  was  good  in  substance. 
And  semhle,  that  they  could  not  sue  the  indivi- 
dual members,  even  if  no  public  officer  were  ap- 
pointed, or  if  he  were  out  of  the  jurisdiction  of  the 
Court,  but  that  the  company  would  he  compellable 
by  law  to  appoint  a  public  officer.  Secondly, 
that  as  the  statute  exempted  individuals  from 
liability,  the  defence  was  properly  pleaded  in 
bar,  and  not  in  abatement  Thirdly,  that  the  plea 
was  not  an  argumentative  denial  of  the  contract, 
but  confessed  the  contract,  and  avoided  it  by  alleging 
the  statutory  exemption.  Fourthly,  that  the  ap- 
pointment of  public  officers  need  not  be  made 
whilst  the  company  were  carrving  on  their  business 
as  baukers.  Fifthly,  that  the  second  and  third 
pleas  were  not  bad  for  omitting  to  allege  that  the 
cause  of  action  arose  in  respect  of  matters  con- 
nected with  the  business  of  banking.  Sixthly,  that 
it  was  sufficiently  averred  in  the  second  plea  that 
the  parties  therein  named  were  not  only  nominated, 
but  actually  were  public  officers  at  the  commence- 
ment of  the  action. 

Held,  also,  that  one  banking  co-partnership  may 
sue  another,  although  some  individuals  may  be 
members  of  both  co-partnerships.  Stewards. Greaoet, 
12  Law  J.  Rep.  (n.s.)  Exch.  109 ;  10  M.  &  W.  711 ; 
2  Dowl.  P.C.  (n.8.)  405. 


A  joint-stock  banking  oonpuiy  established  under 
the  statute  7  Geo.  4.  c.  40,  and  consisting  oC  nu- 
meroiis  shareholders,  stopped  payment,  being  rery 
laiqgely  in  debt  at  the  time  c  the  business  bocams 
wholly  suspended,  but  not  disaolvsd,  and  thcve 
were  considerable  assets  in  the  hands  of  the  di- 
rectors (who  had  all  become  bankrupt  except  one) 
and  trustees  of  the  company,  though  not  equal  to 
the  debts.  The  directors  who  had  become  bank- 
rupt, had,  according  to  the  rules  of  the  company, 
become  incapable  of  acting,  and  the  trustees  had 
refused  further  to  act  in  the  affairs  of  the  company. 
To  a  bill  filed  by  two  of  the  shareholders  (who  had 
paid  up  their  calls),  on  behalf  of  themsdves  and 
all  the  other  shareholders  except  the  defendants, 
against  the  several  directors,  the  trostees,  the  regis- 
tered officers  of  the  oompanv,  and  such  of  the 
shareholders  as  had  not  paid  their  calls,  and  pray- 
ing the  assistance  of  the  Court  to  relieve  tiiem 
from  the  difficulty  that  had  arisen,  by  causing  the 
assets  of  the  company  to  be  realised,  and  the  debts 
to  be  paid,  and  that  for  such  purpose  a  receiver 
might  be  appointed  and  authorised  to  ane  for  the 
calls  remaining  unpaid,  and  for  the  debts  due  to 
the  company,  in  the  name  of  the  registned  officer, 
a  demurrer  for  want  of  equity  and  want  of  parties 
was  overruled.  WakporA  v.  HoU^  10  Law  J.  Bep. 
(n.8.)  Ch.  13& 

J  B  being  a  member  of  a  joint«stock  hanking 
company,  died  on  the  16th  of  March  1839,  and  in 
the  following  month  the  bank  stopped  payment  In 
June  1839,  a  sum  of  money  was  due  to  J  W  from 
the  partnership  by  simple  contract.  In  Se^ptemher 
1839,  E  and  other  ereditors  of  ike  bank  obtained  a 
judgment  against  the  public  officer  of  the  eompnay 
for  a  sum  of  mMiey ;  and  in  August  1840,  N  P  W , 
also  a  creditor  of  the  hank,  obtained  a  judgnent 
against  it  for  snother  sum.  In  1842  a  suit  was  in- 
stituted by  certain  legatees  under  the  will  of  J  B# 
for  the  purpose  of  a&unistering  his  estate,  and  a 
decree  was  obtained  therein  on  the  20th  of  Decem- 
ber in  that  yeaf,  directing,  amoi^t  other  things, 
the  usual  inquiry  as  to  the  debts  of  J  B,  8ec.  The 
Master  rejected  the  applications  of  J  W  and  R  snd 
others,  and  N  P  W,  seeking  to  prove  their  debts 
under  the  decree,  slthough  not  claiming  satisfaction 
thereof  until  after  ^  payment  of  J  B's  separate 
debts : — Held,  that  the  Master  was  right,  and  that 
the  correct  course  of  proceeding  in  such  a  ease^  to 
bring  the  matter  before  the  Court,  was  by  petition 
for  leave  to  go  in  before  the  Master,  and  make  a 
claim  to  prove,  and  not  by  excepting  to  the  Masters 
report. 

Semble — If  relief  could  be  afibrded  at  all  in  a 
court  of  equity  in  such  a  case  against  the  assets  of 
a  deceased  member  of  a  joint-stock  bank,  it  mnst 
be  before  the  liability  would  have  expired  under 
the  act  7  Gea  4.  c  46,  if  the  party  had  continued 
alive.  Barker  v.  Buttress,  13  Law  J.  Rep.  (>.*•) 
Ch.  58 ;  7  Bea.  134. 

(6)  Pleadings  and  Evidence. 

A  declaration  in  scire  facias  set  forth  the  writ* 
which  recited  a  judgment  reooTered  by  the  plain- 
tiffs against  M,  one  of  the  public  officen  for  the 
time  being  of  a  certain  banking  co-partneiship 
(under  7  Geo.  4.  c  46),  and  which  said  M  hsd 
been  duly  nominated,  &e.  as  such  puUic  offi^'f 
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aid  WM  «aed  finr  ind  ob  befa«]f  of  the  oompany ; 
and  that  fifteen  penons  (by  name)  were,  at  the  time 
of  recoveriag  avoh  Judgment,  membera  of  the  eo- 
partiienhi]iu  The  writ  directed  the  sheriff  to  sum- 
mon such  fifteen  pecsoas.  The  declaration  set  out 
the  sheriff's  Wbuu  of  nOdl  as  to  all  the  fifteen,  the 
appearance  of  twelre  of  the  fifteen,  and  thereon 
the  pUintiffji  praved  judgment  against  the  twelve, 
without  noticing  further  the  three  who  did  not  ap- 
pear. On  demurrer  to  the  declaration : — Held,  that 
this  varianoe  between  the  writ  and  the  declaration 
waa,  at  moait,  an  irregnUrity  only,  and  not  a 
ground  for  demurrer. 

And  that,  supposing  the  non-joinder  of  these 
three  penons  to  afibrd  in  any  case  ground  for  a 
plea  in  abatement,  sufficient  did  not  appear  upon 
the  declaration  to  support  such  a  plea,  there  b^ng 
nothing  to  shew  that  Uiey  were  alive  at  the  time  of 
the  sheriff's  return. 

Also,  that  by  statute  7  Geo.  4^  c.  46.  members  of 
banking  oo^partnctships  eannot,  to  declarations  in 
aeire/mdaSf  npon  judgments  recovered  against  the 
public  offieers  of  snch  co-partnerships,  plead  in 
abatement  the  non- joinder  of  their  co-partners. 

To  the  declaration  in  Metre  faciae  above  set  forth, 
the  defenduit  pleaded  that  M  was  not,  at  the  time 
of  the  said  recovery,  one  of  the  public  officers  of 
the  company ;  concluding  to  the  country : — Held, 
ill»  sinoe  it  travecaed  a  fact  not  alleged  or  implied 
in  the  dedasatioi ;  and  because,  since  it  admitted 
the  fact  alleged,  ^t  he  was  a  public  officer  at  the 
time  the  action  commenced,  it  ought,  if  the  de- 
fendant meant  to  shew  that  he  had  ceased  to  be 
such  officer  before  judgment  was  obtained,  to  have 
eooduded  with  a  verification. 

Qumrr — If  judgment  in  the  original  action  be 
obtaisied  by  fraud  and  oollusien,  whether  the  de- 
fondant  in  scire  fatiae  upon  the  judgment,  would 
be  allowed  to  plead  snch  fraud  ?  FowUr  v.  Bick- 
ertif^  10  Law  J.  Rep.  (n.s.)  C.P.  149 ;  9  Dowl.  P.O. 
682. 

In  an  action  brought  by  the  puUic  officer  of 
a  joint-stock  banking  co-partnership,  estaUished 
under  7  Oea  4.  c  46,  it  is  sufficient  to  state  that 
the  plaintiff  is  the  manager  of  a  certain  joint-stock 
co-partnership,  established  in  Scotland  for  the 
pnrpoee  of  banking,  and  that  he  has  been  duly 
named  and  appointed  as  the  nominal  plaintiff,  on 
behalf  of  the  oo-partnership^  under  the  provisions 
of  the  statute  7  Geo.  4,  intituled,  &&,  without  stat- 
ing tbat  he  has  been  named  as  manager,  or  that  the 
co-partnership  has  been  established  in  Scotland,  in 
pursuance  of  the  provisions  of  the  act  Christie  v. 
/Vert,  10  Law  J.  Rep.  (]f.a.)  Exch.  195 ;  7  M.  &  W. 
491  {   9  Dowl.  P.C.  291. 

A  declaiadon,  describing  the  plaintiff  as  **  one 
of  the  present  public  officers  of  certain  persons 
united  in  co-partnership /or  tke  purpose  of  carrying 
on  the  trade  and  business  of  banking  in  England, 
according  to  the  statute"  (7  Geo.  4.  c.  46),  is  bad, 
on  special  demurrer,  for  not  stating  that  the  co- 
partnership was  carrying  on  the  trade  and  business 
of  bankers.  Fletcher  v.  Croshie,  1 1  Law  J.  Rep. 
(ir.8.)  Exch.  16;  9  M.  &  W.  252;  1  Dowl.  P.C. 
(irj.)  149. 

A  declaration  described  the  plaintiff  as  "  one  of 
the  present  public  officers  of  certain  persons  united, 
&c.  for  the  purpose  of  carrying  on  the  business  of 
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bankers  in  England,"  under  atat.  7  Geo.  4.  e.  46 : 
— Held,  that  the  omission  of  any  statement  that 
they  actually  were  carrying  on  such  business,  was 
no  ground  for  arresting  the  judgment,  as  it  suffi- 
ciently appeared  from  the  whole  record  that  it  was 
a  co-partnership  within  the  act.  Davidson  v.  Bower, 
12  Law  J.  Rep.  (xr.s.)  C.P.  110 ;  5  Sc.  (n.s.)  589 ; 
2Dow1.P.C.(n.s.)  115. 

In  an  action  against  a  banking  copartnership, 
sued  in  the  name  of  their  public  officer,  the  Court 
disallowed  a  general  plea  of  the  defendant's  bank- 
ruptcy, there  being  other  pleas  on  the  record,  and 
the  company  undertaking  not  to  sue  out  execution 
against  the  defendant  or  his  individual  estate. 

Quare — Whether  the  defeudant  might  not  have 
pleaded  his  bankruptcy  specially,  in  discharge  of 
his  individuul  liability  t  Steward  v.  Dunn,  12  Law 
J.  Rep.  (n.s.)  Ezch.  218 ;  1 1  M.  &  W.  68  ;  2  Dowl. 
P.C.  (w.8.)  742. 

To  an  action  of  assumpsit  for  money  had  and 
received,  the  defendant  pleaded  in  abatement  that 
the  promises  in  the  declaration  mentioned  were 
made  by  him  jointly  with  certain  other  persons 
(thirteen  in  number,  naming  them)  who  were  still 
living,  &c.  Replication,  that  the  said  promises 
were  not  made  by  the  defendant  jointly  with  the 
said  other  persons  in  the  plea  mentioned.  The 
particulars  of  demand  stated  that  the  actiou  was 
brought  to  recover  **  cash  deposited  or  received  by 
the  defendant  as  the  plaintiff*s  banker."  At  the 
trial,  the  plaintiff  began,  and  called  a  witness,  who 
proved  that  she  had  a  banking  account,  on  which  a 
balance  was  due  to  her  to  the  amount  stated  in  the 
particulars,  with  a  banking  company  called  the 
Isle  of  Man  Joint- Stock  Bank,  which  had  since 
become  insolvent,  and  in  which  tiie  persons  men<* 
tioned  in  the  plea,  and  others  also,  were  share- 
holders. The  witness  was  cross-examined  as  to  the 
state  of  the  banking  account,  and  not  as  to  the  fact 
of  the  defendant's  being  also  a  shareholder ;  but  the 
plaintiff  gave  no  affirmative  evidence  to  prove  that 
he  was  one :— Held  by  Pollock,  C.B.,  and  Piatt,  B. 
(Rolfe,  B.  dissentiente),  that  that  fact  was  suffl* 
ciently  admitted  by  the  pleadings  and  proceedings 
at  the  trial  to  entitle  the  plaintiff  to  recover. 

A  banking  company  was  established  in  1886 
under  a  deed  of  settlement,  which  provided  that  the 
business  of  the  company  should  be  carried  on  at 
Douglas,  in  the  Isle  of  Man,  and  such  other  places 
as  should  be  determined  on  pursuant  to  the  clause 
thereinafter  contained  for  that  purpose,  via.  by  the 
unanimous  vote  of  the  directors,  convened  in  a  par- 
ticular manner.  The  defendant,  who  resided  at 
Huddersfield,  was  an  original  shareholder  in  the 
bank,  and  continued  so  until  its  stopping  payment 
in  1843.  In  1889  a  branch  bank  was  opened  at 
CasUetown,  and  the  business  was  carried  on  there, 
as  well  as  at  Douglas,  till  1848 :— Held,  that,  under 
the  circumstances,  the  mere  lapse  of  time  was  evi- 
dence against  the  defendant,  either  that  the  Castle- 
town branch  was  regularly  established  pursuant  to 
the  requisites  of  the  deed,  or  that,  if  it  was  not,  he 
knew  of  and  assented  to  its  establishment  other- 
wise, so  as  to  make  him  liable  to  a  depositor  at 
that  branch.  CrelUn  v.  Calvert  and  Crellin  v. 
Brooht  14  Law  J.  Rep.  (N.S.)  Exch.  875 ;  14  M. 
&W.  11. 
By  sUt.  7  Geo.  4.  c.  46,  for  regulating  co-part- 
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ncrships  of  banken, it  is  providfid  ^ttet hetptt  any 
co-partnership  shall  issue  bills  OTnotM,< or  borrow 
or  take  up  money,  an  account  or  -MimB  shall  be 
made  out,  accorduig'to>t]i«  Ybrtn  in«  sehedulv^  con- 
taining (amo^fat  otiier  partioulars)  the  names  and 
places  of  abode  of  all  the  membetrs  of  aueh  co-part- 
nership ;  and  that  every  such  account  or  return 
shall  be  deliTetedtOithe.ComjaBisttlonera  of  Stamps, 
at  the  Stamp  Office  in  LoadoA^  who  shall  cauae  the 
same  to  be  filed  and  kept  ia  the  Stamp  Offlee,  && 
And  it  is  further  provided  that  such  aeooont  or  re- 
turn shall  be  made  out  by  the  aeci«taiy»  or*  one  of 
the  public  officers,  and  ahall  be  verified  iy  the  oath 
of  such  secretary,  taken  before  any  Justioe  of  the 
Peace ;  and  that  such  account  or  return  shall,  be- 
tween the  28th  day  of  February  and  Ui^  2^th  day 
of  March,  in  every  year  after  such  co-partnership 
shall  be  formed,  be  delivered  by  such  secretary  to 
the  Commissioners  of  Stanips,  to  be  filed  and  kept 
*  as  before-mentioned.",  It  was  further  provided, 
"  that  a  copy  of  such  account  or  return,  so  filed  or 
kept  and  registered,  and  certified  to  be  a  true  copy, 
should  in  all  cases  be  received  in  evidence  as  proof 
of  the  fact  that  all  persons  named  therein  as 
members  of  such  co-partnerships  were  members 
thereof  at  the  date  of  such  account  or  return. 
To  prove  that  certain  persons  were  members  of 
the  co-partnership,  certain  returns,  duly  certified, 
which  were  in  the  form  contained  in  the  schednle, 
and  verified  by  the  oath  of  the  secretary,  sworn  upon 
a  certain  day,  stated  at  the  foot  of  the  returns,  ac- 
cording to  the  schedule,  were  tendered  in  evidence. 
The  date  of  the  oath  was  not  between  the  28th  of 
February  and  the  25th  of  March : — Held,  that  the 
returns  were  admissible,  though  it  was  not  proved 
that  they  were  delivered  to  the  Commissioners  of 
Stamps  between  the  28th  of  Febraary  and  the  25th 
of  March. 

It  did  not  appear,  upon  the  face  of  two  of  the 
returns,  that  the  person  before  whom  they  were 
verified  on  oath  was  a  Justice  of  the  Peace«  It  was 
proved,  aliundey  that  he  was  a  Justice : — Held,  that 
these  returns  were  admissible. 

It  was  proved  at  the  trial  diat  two  of  the  defen- 
dants  were  partners  in  the  bank  of  the  plaintifis : — 
Held,  that  this  fact  was  no  ground  for  entering  a 
verdict  for  the  defendants,  upon  an  issue  directed 
to  inquire  whether  they  were  indebted  to  the  Lon- 
don and  Westminster  Bank.  Bosanquet  v.  Wood- 
ford,  13  Law  J.  Rep.  (n.8.)  aB.  93;  5  O-B.  310; 
1  D.  &  M.  419. 

(c)  Judgtnent  and  Exnwtiotu 

^  A  defendant  having  been  sued  as  the  public  re- 
gistered officer  of  a  joint- stock  banking  company, 
and  taken  in  e:(ecution  on  the  judgment, — Held 
(Parke,  B.  duMtante),  that  execution  might  be  issued 
without  a  scire  facias,  and  that  he  was  not  entitled 
to  his  discharge.  Norwood  v.  Law,  1 0  Law  J.  Rep. 
(N.8.)  Exch.  SO  ;  7  M.  &  W.  208 ;  8  Dowl.  P.C. 
899. 

To  enable  a  creditor  of  a  joint-stock  company, 
who  has  obtained  judgment  against  its  registered 
officer,  to  obtain  the  leave  of  the  Court  to  issue  exe- 
cution against  any  person  who  was  a  member  of 
the  company  when  or  before  the  contract  was  en- 
tered into,  or  when  the  judgment  was  obtained,  it  is 
necessary  that  he  shoald  shew  some  bend  fide  attemjit 


made  to  recover  AroAtf  tott^Mikubar  or  members  for 
the  time  beiiig.  .    .  •  rr     >>] 

Therefore,  when  a  creditor  ha4  sued-fbep*^^ 
tered  officer,  who  waa  yn  a  state  of  notor\onA.inB#r 
vencv,  and  had  issued  executioii  againa^  tliem^io 
which  there  was  a  return  of  mUlfi-bita,.jihexe  beu^ 
contradictory  affidavits  as  to  •  the  knqwlfidge  a^d 
belief,  of  the  respective  deponents,  rejipe^tMig  thf 
state  of  solvency  of>  other  memben  iCSr  ue  ijlme 
being: — Held,  that  the  creditor  was  not  entitled,  on 
these  proeeedings,  to  obtain  a  «e{f« /betas- agwist 
parties  who  had  ceased  to  benembinra.  BahSey 
V.  Law,  10  Law  J.  Rep.  (K.s.)  03. 49^t  4^  Ad.^  K 
802;  4P.  &D.  379. 

Where  a  party  has  tibtaitted  judgneiH  'ugainit 
the  public  ofilcer  of  ii  bankinj^  co'^pmktiiaffshl^, 
under  7  Geo.  4.  e.  46.  a.  9,  the  pMp^r^  x^le  of 
proceeding  to  exeooliBn  «g»aat  umuiiMiii  of  itfie 
co-partnership  is  by  scire  fackiSy  and  nat  byi  sug- 
gestion. .       /       , 

Therefore,  where  tke  defendant  hekom.  biought 
error  in  the  Bxehequtr  Ckatsfaeff  jMa%niii|^  for 
causes,  that  judgment  and  execution  weiie  'giiten 
and  awarded  against  the  memben  without  .their 
appearing  in  court,  or  having  notice  of  the  pro- 
ceedings against  them,  the  suggestion  having,  been 
entered  by  rules  of  the  Oneen^s  Benchi  and  the 
prayer  was  that  judgment  and  award  of  execution 
might  be  reversed, — the  Court  affirmed  ,the  judg- 
ment of  the  Court  below  except  as  to  the  execution, 
but  reversed  it  aa  to  that.  Ranrford  v.  Boeanqitst,  1 2 
Law  J.  Rep.  (n.b.)  Exch.  489. 

(E)  Notice. 

Semhle — That  since  the  passing  of  the  I  &  2 
Vict  c.  96,  notice  to  one  member  of  a  banking 
company  trading  under  the  7  Geo.  4.  c.  46.  is  not 
notice  to  all,  the  co-partnership  being  in  the  nature 
of  a  corporadon.  Steward  v.  bunn,  1 3  Law  J.  Rep. 
(N.S.)  Exch.  824 ;  12  M.  &  W.  655 ;  1  DowL  &  L. 
P.C.  642. 

In  an  action  by  the  pubKe  officer  of  a  banking 
company,  under  the  7  Geo.  4.  c.  45,  fbr  the  balance 
of  an  account,  the  Court  allowed  notice  of  execute 
ing  a  writ  of  inquiry  to  be  served  at  the  last  place 
of  abode  of  the  defendant,  and  1^  atiekiog  the 
same  up  in  the  Master^s  office^  in.  M.  T.,  1841,  In- 
terlocutory judgment  for  want  of  a.  pleft  hating 
been  signed  on  the  11th  of  Janaary  18S9y  and  it 
being  sworn  that  the  defendant  Jkad  goa^  te  South 
Australia,  in  Kavch  18flfiy  to  evade  \paynie»t  of 
his  debts. 

The  Court  also  granted  a  rule  fbr  aerting  upon 
the  defendant  by  Uie  same  means,  netiee  •of  a  sug- 
gestion having  been  entered  upon  the  record  of 
the  change  of  the  name  of  the  public  affloerof  the 
banking  company,  under  the  9th  scotlen  of  the 
statute.  IVo5{n  v.  Loeook,  1  DowL  P.C.  (n.s.) 
197. 
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[See  ^iLLs  or  Bzchanob  akd  Pkomissobt 
NoTBs— Case — Coo  JroviT — Costs,  Security  for — 
jytsrot  AkD  Creditor — Ejectment,  Judgment 
against  Casual   Ejector  —  Friendly  Societt — 

duARAKTIE — IlYTEBPLEADER — JtTDQMEUT,  Setting 

aside — Plradino,  Duplicity,  and  Puis  Darrein 
Continuance — Prochbin  Amy — Sheriff — Stamp 
-^Stoppage  tjs  Tjiansitu— IIVitnesb.] 

,  (Aj.  P^»U|QN4  UA9LB  TQ  B«GOM6  BANXAUPT.  , 

,.  ^B)  ,AcT  ov  BAjnuitiPTcXi 

'/iqifJSi^pqKfti^^tJrpm  PweUiwg-houtet  OMd  other- 
wise  ahtenting  hhnseyi 

..(  (,4)  iFrtmMmiiCewmy^nfiffr^^ • 
,.  .  ^  Umier.l  i  %  fiet.  c.  110.  «.  8. 

iOp  PwiiimaiiiHi  CBKBtMiRi  . 

(i)  Suhetitutiim  of  one  Debt  for  another,  : 

ii^V"i9f  ^MeMdmi'ttt^cfetdrng  <^  Stm, . '  '    - 

(bS  BepHntilon  of. 
(r)  IHreifion, 
(d)  Chttt^ing  the  Venue, 
it)  C&fisoKdafmg. 
■     (/)  iSlecoRfl  Ffa/. 
(^)  Third  Fiat. 
(Jk)  Amendingt 
(i)  VaUdityrf, 
{k)  Opening, 
(J)  Superseding, 
(m)  Auxiliary  Fiat, 

(E)  Annulling  Fiat. 
va)  Causes  for, 

(6)  Practice — Petition   and  Order  for   annui- 
ling, 

(F)  Adjudication  and  Adtebtisembnt. 

(G)  CoiufisuoNEBa. 

(a)  Jurisdiction  and  Power  qf» 
(h)  JhUiss  and  LiabUiiies* 

(H)  SauRABLB  Rbliep. 

( I  )  iMBFBCTOB. 
(J)  COMPBOMISB. 

(K)  Pboov  of  Dbbt. 
(«)  In  gemmut, 
(6)  Under  jakU  Fimt. 

(e>  Bf  Bankrupt  Cradiiary  Feme  Covertf  and  other 
persons, 

(d)  Jnmitfr. 

(e)  Bonds, 

if)  BiUa,  Notes,  and  Cheques, 

ig)  Bankitig  Company, 

(A)  Damages* 

(0  Jesnl  and  Sepamte  Debts, 

(*)  Mortgages, 

(0  Partners. 

(m)  Servants, 

(«)   Whsre  there  is  Security  fir  the  Debt, 

(o)  5lKr«<i^f. 

(p)  7nu<  Money, 

Iq)  Legacy; 

(r)  Decrees,  Judgments,  and  Costs, 

is)  Contingent  Debts* 

(/)  Amount  prooeable* 


i; 


fll>  il4fWft^*l^.. 

(i»)  R^oring. 

(«)  £fcvli»i. 

(y)  £aMme«  ontfiVstfltet. 

(L)  Mutual  Cbbdit  and  Set-off. 
(M)  Assignees. 


{h)  Dbties,  Rights,  and  LiabilUies. 

(t)  AUowmde  </ Coots, 

(d)  AcHom  and  SuHs, 

{eS  Sale. 

if)  Official  Aesignee, 

ig)  Amoeati^ Assignees.' 


{IX)  Messenger. 

(O)  Bankrupt's  Propj^rtt.' 


(a)  What  passes  to  the  Assignees  in  general. 


Investment  qf. 
Bills  and  tfotes. 


i)  Wif^s  Property, 
[e)  Joint  and  Separate  Estate. 

Trust  Money, 
(g)  Leaseholds, 
IhS  Fixtures. 
(t ;  Order  and  Disposition  and  repuied  Oumer^ 

ship, 
(k)  Retaining, 
{l)  Concealment, 

(P)  Mortgages  and  Lien. 
(a)  LegtU  Mortgages*    . 
It)  Equitable  Mortgages* 
.e)  Interest  and  Rents, 
^d)  Redeeming^ 
Tacking, 
^Lien,    . 

(Q)  Pbotbctbd  Dbalinos,  Exbcutiqns,  and 
Paymbnts. 
(a)  Operation  qf2  8f^  Vict.  c.  29. 
{b)  Other  Cases. 

<R)   DlTlDENDS. 

<SJ  Of  the  Bankbuft. 
(a)  Surrender, 
b)  JSxamtnatton, 

[c)  Rights  and  Liabilities, 

[d)  Allowance, 

(T)  Certificate. 
(a)  Allowance  of, 
b)  Staying. 


I'A 


:)  Coiifirming, 

0 


Rfftci  of. 
(U)  Evidemce. 
fa)  In  general 
b)  Misnomer, 
[c)  AffidavUs. 

VioA  voce  Examinations. 
In  Proceedings  under  the  Fiat. 
In  Actions, 
{g)   Witness, 
(V)  Petition. 

(a)  Who  may  petition, 

(b)  Form  qf, 

(c)  Practice* 
(W)  Practice. 

(a)  In  general 

(b)  As  to  the  ftearing  qf  Petitions. 

(c)  Orders, 

(d)  Production  of  Documents, 
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(e)  Separate  Issues, 

(f)  Accounts. 

fg)  Rrference. 
h)  Appeal  and  Special  Case, 
(t)   Contempt, 

(k)  Under  1  4-  2  Will  4.  c.  56.  g.  22. 
(0    Under  I  ^2  He/,  c.  110. 
(m)  Execution  and  Attachment, 

(X)  Audit  op  Accounts. 
(Y)  Jurisdiction. 

(a)  Of  the  Lord  Chancellor. 

(6)  Of  the  Court  rf  Review, 

(Z)  Solicitor  to  the  Fiat. 
(AA)  Costs. 

(a)  In  general 

(6)  r«a/<on,  and  RevlewU  of  Taxaiton, 


The  law  of  bankruptey  amended  by  6  &  6  Vict, 
c.  122 ;   20  Law  J.  Stat  App.  xiii. 

The  sereral  courts  authorized  to  act  in  the  pro- 
secution of  fiats  made  auxiliary  to  each  other  for 
the  proof  of  debts  and  the  examination  of  witnesses. 
Ibid.  sec.  85;  20  Law  J.  Stat  App.  xiii. 

(A)  Persons  liable  to  becomb  bakkrupt. 

Livery-stable  keepers,  coach  proprietors,  carriers, 
ship-owners,  auctioneers,  apothecaries,  market 
gardeners,  cowkeepers,  brick-makers,  alum-makers, 
lime-burners,  and  millers  are  declared  to  be  traders 
within  the  bankrupt  laws,  by  the  5  &  6  Vict  c.  122. 
s.  10 ;  20  Law  J.  Stat  App.  xiii. 

[Ex  parte  Edwards  re  Edwards,  4  Law  J,  Dig.  63 ; 
1  M.  D.  &  D.  3J 

A  farmer  in  Essex  was  in  the  habit  of  growing 
in  open  fields  a  considerable  quantity  of  peas  and 
young  potatoes,  and  of  sending  diem,  day  by  day, 
during  the  season,  to  salesmen  in  London :  — Held, 
that  he  was  not  a  market  gardener  within  the  mean- 
ing of  the  act  Ex  parte  Hammond  re  Hammond^ 
14  Law  J.  Rep.  (n.s.)  Bankr.  14;  1  De  Gex,  93. 

Where  a  party  held  shares  in  a  jdnt-stock  bank- 
ing company  for  a  period  of  two  years,  and  received 
successively  two  years^  dividend  on  his  shares : — 
Held,  that  this  was  sufficient  to  constitute  a  trading 
as  a  banker.  Ex  parte  Wyndham  re  Byronn,  1  M. 
D.  &  D.  146. 

A  party,  having  no  other  visible  oocupation,  was 
made  a  bankrupt  aa  a  dealer  in  yachts.  The  only 
evidence  of  trading  was,  that,  upon  three  several 
occasions,  he  bought  and  sold  a  yacht  for  profit, 
realising  on  such  sale  a  profit  of  190/.,  and  that  on 
some  of  these  occasions  he  employed  abroker,  to  whom 
he  said  that  he  thought  it  no  disgrace  thus  to  in- 
crease his  income ;  but  there  was  no  direct  evidence 
that  he  thus  dealt  for  Uie  purpose  of  gaining  his 
livelihood,  or  that  he  was  consiaered  as  a  trader  by 
any  person  who  knew  or  dealt  with  him.  Quare — 
Whether  this  is  sufficient  evidence  of  a  trading  within 
the  bankrupt  law.  Ex  parte  Cromwell  re  Young, 
1  M.  D.  &  D.  158. 

A  person  who  keeps  a  boarding  and  lodging  house, 
where  guests  are  entertained  by  the  month  or  week, 
each  having  a  bed-room  to  himself,  but  taking  his 
meals  with  the  proprietor  of  the  house,  is  a  trader 
within  the  6  Geo.  4.  c.  16.  s.  2,  which  provides  that 
all  **  victuallers,  keepers  of  inns,  taverns,  hotels,  or 


cofiee-honses,'*  shall  be  subject  to  the  bankmpt 
laws.  Gibson  v.  King,  12  Law  /.  Rep.  (h.s.)  Exsh. 
9 ;  10  M.  &  W.  mi ;  Car.  &  M.  458. 

A  person  who  keeps  a  boarding  and  lodging  heose 
in  which  the  lodgers  take  their  meals  at  her  own 
table,  and  who  occasionally  supplies  diem  with  wine, 
which  she  purchases  of  a  wine- merchant,  is  a  trader 
within  the  6  Gea  4.  c  16.  s.  2,  as  the  keeper  of  a 
hotel.     Ex  parte  Birch  re  Birch,  2  M.  D.  &  D.  669. 

Semble — That  a  member  of  a  gas  company  is  a 
trader.  Ex  parte  Brown  re  Puiioek,  2  M.  D.  ft  D. 
758. 

If  a  solicitor  or  attorney,  ptaetlsittgss  meh,  shall 
also  be  in  the  habit  of  receiving  other  m«n's  monies 
or  estates  into  his  trust  or  custody,  for  the  purpose 
of  investing  them  in  securities,  as  he  may  be  able 
to  procure  them,  and  practise  such  businen  as  a 
trade,  he  will  be  considered  a  trader,  liable  to  the 
bankrupt  laws. 

And  it  will  be  unnecessary  to  consider  whether  he 
was  properly  a  scrivener  or  money  broker,  but  only 
whether  he  was  a  person  **  receiving  other  men's 
monies  into  his  trust  and  custody."  Ex  parte  Gem 
re  Ramsey,  10  Law  J.  Rep.  (v.!.}  Bankr.  41  ;  2  M. 
D.  &  D.  99. 

A  lessee  of  an  iron  mine  purchases  large  qoan- 
tities  of  pig-iron,  which  he  manufaetnres  into  cast- 
iron  implements  for  the  purpose  of  working  it,  and 
the  surplus  of  the  cast-iron  which  he  did  not  use 
he  sold  to  persons  in  the  neighbourhood.  Qm^tre — 
Whether  this  was  not  a  trading  within  the  bankmpt 
law.  The  point  was  so  doub&l  that  the  Court  de- 
clined to  annul  the  fiat  on  the  petition  of  the  bank- 
rupt,but  would  only  give  him  leave  to  try  the  ques- 
tion in  an  action  at  law.  Ex  parte  Salkeldn  CtifriU, 
8  M.  D.  &  D.  125. 

(B)  Act  op  Bankruptcy. 

(a)  Departure  from  Dwelling-house,  and  otkerwiee 
absenting  himse(f. 

[See  Gore  v.  Lhyd,  title  Landlord  autd  Tbnaht.] 
A  party  who  orders  large  quantities  of  goods  of 
different  tradesmen,  without  the  means  of  payment, 
and,  after  they  are  delivered,  secretly  lea^p««  her 
house  in  London,  without  leaving  word  where  she 
is  to  be  found,  and  goes  into  obscure  lodgings  at 
Reading,  must  be  taken  to  depart  tVom  her  dwell- 
ing house  with  intent  to  delay  her  ot^diton,  and 
thereby  commits  an  act  of  bankruptcy.  Bx  parte 
Birch  re  Birch,  2  M.  D.  &  D.  659. 

A  trader  was  absent  tnm  hie  borne,  whioh  be 
appeared  to  have  left  for  the  purpose  of  transactiiig 
business  in  London ;  and,  being  so  abseiil^  he  wrote 
a  letter,  in  which  he  stated,  "  I  am  now  in  Leiidon 
to  avoid  two  wriU" : — Held,  admissible  evidence  to 
shew  an  act  of  bankruptcy  on  the  day  on  whfeh  the 
letter  was  written ;  altnough  there  was  Bo  evidenoe 
that  any  write  were  out  against  him,  or  of  n&y 
other  pressure  by  creditors.  Roach  v,  the  Grwat 
Western  Railway  Company,  10  Law  J.  Rep.  (».«.) 

as.  89. 

A  trader,  who  was  in  insolvent  dremnstmces, 
failed  to  attend  a  general  meeting  of  his  cteAtan, 
which  was  convened  at  his  house  of  bvsfaieBa,  send- 
ing his  solicitor  in  his  place : — Held,  tiiat  this  waa 
an  act  of  bankruptcy,  and  that  it  was  the  bounden 
duty  of  the  bankrupt  to  attend,  and  give  informa- 
tion to  his  creditors  as  to  the  state  of  his  affairs. 
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£*  parU  omd  n  Bmf^  10  Law  J.  Rep.  (m.s.)  Bankr. 
U;  1  M.  D.  &D.  390. 

Where  a  debtor,  upon  appUeatioiM  made  to  him 
\pf  cjpeditors  for  payment  of  their  debts,  made  ap- 
pointments with  them  to  meet  him  at  specified  times 
and  placet,  with  reference  to  a  settlement  of  their 
doroands,  but  failed  to  keep  such  appointments : — 
Held,  that  the  failures  to  keep  the  appointments 
comtituted  acts  of  bankruptcy,  although  the  places 
at  which  the  appointments  were  made  were  not  his 
wtial  place  of  businesB.  BMi$9U  r.  Beil^  10  M.  dt  W. 
940. 

A  trader  having  attended  a  meeting  of  his  credi- 
tor!, is  desired  by  them  to  withdraw  until  they  can 
eome  to  some  resolution  on  the  state  of  his  aJSairs ; 
he  aceordiagly  retires  into  an  outer  room,  where 
he  is  senred  with  a  copy  of  a  writ,  upon  which  he 
abruptly  takes  his  hat,  and  leaves  the  place  of 
meeting  altogether,  not  returning  till  the  expira- 
tion of  an  hour,  when  the  meeting  had  broken  up : 
—Held,  that  his  thus  absenting  ^mself  amounted 
to  an  act  of  bankruptcy.  Em  parti  Deam  n  Demn, 
SM.1X&D.  127. 

(h)  Fraudulent  Conveyance,  ^e. 

An  Issue  directed  to  try  whether  the  executionof  a 
certain  deed  was  an  act  of  fnodnlent  preference  in 
contemplation  of  bankruptcy.  Orugeen  v.  Gerrmrd^ 
4  Y.*C.  119. 

When  a  creditor  assents  to  an  assignment  of  his 
debtor's  property  for  the  benefit  of  his  creditors,  it 
must  be  taken  to  be  an  assent  to  the  common  assign- 
xnent  in  such  cases,  and  not  to  one  by  which  the 
debtor'a  solicitor  is  given  priority  over  other  credi- 
tors In  reepect  of  costs  incurred,  or  to  be  incurred, 
in  defence  of  an  action  touching  the  debtor's  pro- 
perty, or  where  one  creditor  is  given  a  preference 
OTer  any  other  creditor,  without  the  knowledge  and 
etntent  of  such  other  creditor. 

And  where  such  assent  haa  been  given  by  a  cre- 
ditor, he  will  not  be  thereby  prevented  from  taking 
SMlvantage  of  the  assignment,  as  an  act  of  bank- 
r«ptey,upon  the  insertion  of  any  such  unusual  pro- 
wisiona.  E*  p&rte  and  re  Marshall^  10  Law  J.  Rep. 
(K.B.)  Bankr.  34 1  1  M.  D.  &  D.  575. 

A,  a  partner  in  the  firm  of  H  &  Co.,  knowing 
the  firm  to  be  in  embarrasaed  and  insolvent  circum- 
tftancea,  consulted  with  his  solicitor  oirthe  11th  of 
September  aa  to  the  coarse  to  be  adopted  by  the 
firm ;  and  a  conclusion  was  eome  to  that  a  notice 
•hoold  be  sent,  in  the  course  of  the  day,  to  the 
hoBkera  of  the  firm  that,  on  die  following  day,  no 
further  payment  should  be  made  on  behuf  of  the 
firm.  After  this  conclusioa  had  been  come  to,  A 
drew  three  cheques  in  fitvour  of  three  of  the  credi- 
tors of  the  firm,  and  these  cheques  were  on  that  day 
taken  to  the  bank  and  paid.  There  was  no  pres- 
aure  on  die  part  of  any  of  these  creditors.  At  five 
in  the  evening  the  above-mentioned  notice  was  sent 
and  delivered  to  the  bauk : — Held,  first,  that  the 
giving  of  the  three  cheques  came  within  the  words 
"  gilt,  delivery,  or  transfer  of  any  of  his  goods  or 
chattels,**  within  the  meaning  of  the  3rd  section  of 
the  Bankrupt  Act;  and  secondly,  that  the  giving  of 
diese  cheques,  under  the  above  circumstances,  was 
a  **  fmudulent  gift,  delivery,  or  transfer ;"  and  that 
A  had,  on  the  Uth  of  September,  committed  an  act 
of  bankruptey,  capable  of  supporting  a  fiat     Bx 


parte  Smpmm  rtHunt^  14  Law  J.  Rep.  (N.a.)  Bankr. 
1 ;  1  De  Gex,  9. 

The  bankrupt,  previous  to  the  fiat,  having  called 
a  meeting  of  his  creditors  at  Manchester,  H  &  Co., 
creditors  at  Halifax,  wrote  to  G,  an  attorney  at 
Manchester,  to  attend  the  meeting  on  their  behalf, 
saying,  we  will  leave  our  interests  in  your  hands. 
In  pursuance  of  the  resolutions  passed  at  the  me^ 
ing,  which  were  communicated  to  H  &  Co.,  a  trust 
deed  was  prepared  by  G,  and  executed  by  the  bank- 
rupt and  many  of  the  creditors,  but  not  by  H  &  Ca 
A  dividend  was  afterwards  declared  by  the  trustees, 
of  which  H  &  Co.  were  also  informed,  without  mak- 
ing any  objection  to  the  arrangement : — Held,  that 
they  could  not  afterwarda  set  up  this  deed  as  aa  act 
of  bankruptcy.  Ejc  parte  Tealdi  re  Ttaldi,  I  M.  D. 
&  D.  210. 

A  bill  of  sale  by  a  trader  of  all  his  effects  to  a 
creditor,  as  security  for  an  antecedent  debt,  is  an 
aot  of  bankmploy,  although  it  does  not  purport  to 
convey  all  his  efieots»  and  may  have  been  executed 
in  the  hope  of  obtaining  farther  advsnoes  from  the 
cseditor,  and  with  the  intention  of  oontinuing  to 
earry  on  trade;  and  although  such  advances  may 
have  subsequently  been  made,  a^d  no  possessioci 
taken  under  the  bill  of  sale  until  several  weeks  aAer- 
wards,  during  whieh  drae  die  trader  has  earaed  on 
business  as  before. 

Knowledge  by  the  creditor  that  such  bill  of  sale 
comprised  all  his  debtor's  property, — Held,  to  be 
sufficient  notice  to  him  that  it  was  an  act  of  bank- 
ruptey. Lindon  v.  Sharpt,  13  Law  J.  Rep.  (n.b.) 
C.P.  67  ;  7  Sc.  (n.8.)  730. 

An  assignment  of  all  the  property  of  a  trader  in 
consideration  of  the  assignees  giving  promissory 
notes  to  the  trader's  creditors, — Held,  not  to  be  a 
sale  within  the  principle  of  Baxter  v.  Pritehardt  but 
an  act  of  bankruptey.  Ex  parte  Zmlchenbart  re 
Marshall,  13  Law  J.  Rep.  (n.s.)  Bankr.  19 ;  3  M.  D. 
&  D.  671. 

An  assignment  by  a  trader  of  hia  house  and  furni- 
ture to  the  trustees  of  his  son's  marriage  settlement, 
as  a  further  security  for  the  payment  of  a  sum  of 
money  secured  to  them  upon  tne  bond  of  the  trader, 
— Held,  under  the  circumstances,  not  an  act  of 
bankruptey.  SamuUffne  v.  Leader,  10  Law  J.  Rep. 
(M.8.)  Ch.  385 ;  10  Sim.  350. 

(c)   Under  1  ^  2  Vict,  c,  110.  «.  8. 

[See  Gibeon  v.  Muskeit,  post,  (Q)  Protected  Pay- 
roents.] 

(d)  Under  5  Si  G  Vict.  c.  122. 

Provisions  authorizing  a  creditor  to  call  upon  his 
debtor  (being  a  trader)  to  admit  his  debt,  and  fbr 
making  him  bankrupt  upon  his  refusal  or  his  sub- 
sequent neglect  to  pay  or  receive  the  same,  unless 
he  deposes  that  he  has  a  good  defence  to  Uie  de- 
mand. £  &  6  Vict  c.  122.  ss.  U  to  19 ;  20  Law  J. 
Stet.  A  pp.  xiii. 

A  defendant  against  whom  judgment  has  been 
recovered  in  an  action  for  the  recovery  of  a  debt  or 
money  demand,  neglecting  fbr  fourteen  days  after 
due  notice  to  pay,  receive,  or  compound  for  the  same, 
shall  be  deemed  to  have  committed  an  act  of  bank- 
ruptey on  the  fifteenth  day.  5  &  6  Vict  c.  122. 
a.  20 ;  20  Law  J.  StaL  App.  xiii. 

Neglecting  to  obey  a  decree,  or  order,  in  any  case 
in  equity,  or  in  bankruptcy,  or  lunacy,  for  payment  of 
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ft  aiun  of  moii9|r«.aAer  m  order  Using  »  poremptoiy 

day  for  that  purpose^  und  •ervice  of  nch  order  fouf- 
tieeD  dftyft  before  eoeh  day*  afaall  be  decreed  an  aet  of 
bankrapCey.  d  &6  Yict  e*  122.  &  21 ;  20  Law  J. 
Stat  lA^p.  xiii. 

Filing  a.  signed  and  atteated  declaration  of  insol- 
vency shall  be  an  act  of  benkruptey,  if  a  fiat  issues 
within  two  months.  6  8t  Q  Yiot  c  122.  s.  22; 
20  Law  J.  Stat.  App.  xiii. 

Where  a  trader  had  been  summoned  before  a 
oonuaisaioner  under  6  &  6  Vict  c.  122.  s.  lUand 
before  the  proper  time  had  elapsed  to  constitute  an 
aot  of  banhmploy  witldn  the  meaning  of  the  Idth 
section,  a  fiat  was  by  mistake  issued  which  was 
afterwasda  auMiUedt^^Held,  that  the  eKisteaco  of 
this  iUt  waa^aeh  an  obstruction  to  the  payment  of 
the  petitioning  creditor's  debt,  that  if  he  sued  out  a 
»ew  fiat  liMmded  on  the  omisaiott  to  pay,  &c,  aooord- 
ing  to  the  terms  of  the  14th  section  of  the  above 
aety  (he  Court  would  annul  such  new  fiat  Ex  pari$ 
Mm^tgrw  r0  Rumll,  3  M.  D.  &  D.  386. 

i^fore^WfaMher.  payment  of  the  debt  alter  the 
ioeuing  of  the  imptoperly  ismed  fiatr  would  havo 
eonsEtitBlod  ili,«ot  of  bwJdwptoy  grades  6  G«h  4» 
c.  16.  8.  8.    Ibid. 

A  debtor,  against  whom  an  affidavit  of  debt  has 
been  filed,  under -Hie  proTlaion  of  the  above  act,  will 
be  deemed  to  have  committed  an  act  of  bankruptcy, 
although  he  and  his  two  sureties  may  have  executed 
a  bond  in  a  sufficient  amount  before  the  expiration 
of  the  twenty-one  days,  tmlesa  such  bond  shall  have 
been  allowed  by  a  commissioner  beCore  the  expit«« 
tioD  of  the  time :  and  his  approval  thereof^  after  the 
twenty*one  dayi^  but  before  the  fiat  issues,  will  not 
invalidate  the  aot  of  bankruptioy,  especially  if  the 
notice  of  application  to  the  oommieaioner  was  for 
the  day  after.  Ex  parte  Qooddy  re  G«eddff,  10  Law 
J.  K^.  (9.8.)  Bankr.  72 ;  1M.D.&D.677. 

(C)   PETlTIOinNO  Cb&DITOR. 

(«)  Who  wiay  he. 

iB»  parte  Weodre  H^ood,  4  Law  J.  Dig.  64; 
1  M.  D.  &  D.  92.] 

The  Lord  Chancellor  empowered  to  dispense 
with  the  petitioning  creditor's  bond.  6  &  6  Vict 
c.  122.  fc  8 ;  20  Law  J.  Stat  App.  xiil 

(6)  SuhitUuUon  rfoM  Debt  for  another. 

Csse  where  the  Court,  under  the  circumstances, 
permitted  the  description  of  the  petitioning  creditor's 
debt  to  be  altered  after  the  fiat  issued,  by  the  addi- 
tion of  the  name  of  another  creditor.  Ex  parte 
Haumee  re  Pintt  11  Law  J.  Rep.  (n.8.)  Bankr.  29. 

A  party  who  is  disputing  the  validity  of  the 
petitioBingereditor'ftdebt  in  an  action  at  law,  brought 
againet  him  by  the  assignees^  is  not  entitled  to  an 
order  that  no  proceedings  should  be  taken  for  the 
substitatioo  of  another  petitioning  creditor's  debt, 
without  notice  to  him.  Be  Hvmberstom,  11  Law  J. 
Rep.  (HJS.)  Bankr.  \5\  a.  c  Ex  parte  MoUneux  re 
ilxmbereUme,  2  M.  D.  &  D.  ^72. 

It  is  not  necessary  that  the  commissioner  should 
cxriify  that  the  debt  of  a  creditor  proposed  to  be 
Mib«titnted  for  that  of  the  petitioning  creditor,  has 
b««m  incurred  not  anterior  to  the  debt  of  the  peti- 
tumwif  creditor,  if  the  Court  is  satisfied  of  the  fact 
hy  other  evidence.  Ex  parte  Pubery  re  R^tt,  2.M. 
IX&D,  184. 


A  petitioniiig  creditor  bad  asld  tho  baftkivptfs 
goodsi  in  payment  for  which  he  lock,  three  bills  of 
exchange  accepteil  by  the  bankrupti  which  the  ck- 
ditor  negotiated,  and  which  were  not  in  hia  haada^ 
nor  due  at  the  time  he  issued  ■  the  fiat  The  com* 
missioner  expunged  the  pieof  of  his  debt,  on  Uie 
ground,  that  the  bills  were  not  ia  bis  poeseesiea  at 
the  time  of  the  bankruptcy  :-^Held*  that  an  order 
might  be  made  under  the  18tb  section  of  the  6  Geo.  4. 
c.  16.  for  the  substitution  of  the  debt  of  another 

creditor    ExptartaSmitkre  WUIimh^U^l^-^b^' 
341. 

(c)  Attendance  at  Opening  ^PkKt:' 

ti 

Theoommiasioaer  bae^wec  to  dispenser  with  the 
attendance  of  the  petitioning  erediter  at  the  ^yf"fffg 
of  the  fiat  Exparie  might,  m  tfV^H  «  M.i).  a 
D.  820. 

{d)  Anumnt  and  Nature  ^f  Debt. 

50(.  due  to  one  pei»Qp  or  to  partnen,  70&  due  to 
two  person^  of  1004  to  thne,  ieaeafficaent  petitionT 
ing  creditor's  debt,  by  5  ^  6  Yjct  o.  122*84  9 ;  20  Law 
J..Stat  App.  xiii*  v 

Where  one  of  two  partners  gave  an  acceptance  ia 
the  name  of  the  firm  for  a  pr^^exisfeisig  debt  of  his  own 
without  the  authority  of  the  other  partner: — ^Hek^ 
that  this  aoc^tance  waa  not  a  good  petitioning  ere*- 
ditor* s  debt  to  support  a  joint  fiat  against  the  tWQ 
partners.  Ex  parte  Austeu  re  Weteatt^  1  M.  D.  &  !>• 
247. 

Where  from  various  arrangementa  to  which  a 
creditor  is  privy,  the  twenty-one  days  allowed  for 
securing  a  debt  under  1  &  2  Vict,  c  110-  a.  8,  baa 
been  allowed  to  expire,  he  will  not  be  allowed  to 
found  an  act  of  bankruptcy  upon  such  defouU^ 
e«>ecially  where  the  Court  believes  that  the  affidavit 
or  debt  was  originally  filed  for  oUier  purpoees  than 
that  of  proceeding  to  bankruptcy.  Ex  parte  Bmdd 
reBudd,  10  Law  J.  Rep.  (k.s.)  Bankr.  17 1  1  M.IX 
&D.486. 

The  bankrupt's  brother  forged  certain  acceptaaoea 
in  the  bankrupt's  name;  the  biUa  beoan>e  due  and 
were  dishonoured.  The  brother  was  taken  into 
custody  upon  another  charge  of  forgery,  and  while 
in  custody  the  holder  of  the  bills  of  exchange  ap- 
plied to  tho  bankrupt  for  payinent  The  hank* 
rupt,  to  screen  his  brother,  admitted  hia  liability^ 
and  gave  the  following  memorandum: — "I  heselrf 
acknowledge  myself  responsible  for  certain  hilla  of 
exchange  drawn  by  my  brother  W  J,  upon  me,  and 
bearing,  or  purporting  to  bear,  my  accflptance»  and 
paid  by  him  to  W :  and  also  to  ei^gage  to  provida 
for  and  pay  them,  in  case  my  brother  should  fail  to 
do  so:" — ^iield,  that  this  acknowledgment^ after  tho 
bills  had  been  dishonoured,  did  not  make  the  bank<^ 
rupt  liable,  and  was  insufficient  to  establish  a  good 
petitioning  creditor's  debt  Bx  parte  Edwards  re 
Lathanh  10  Law  J.  R^,  (».8.)  Baaki.  62;  Z  U.D. 
8t  D.  2U. 

(D)  Fiat. 

Provision  for  the  transfer  of  depending  country 
fiats  (1842)  to  the  new  courta,  and  for  the  appoint*^ 
ment  of  official  assignees  thereunder,  made  by  5  &  6 
Vict,  c  122.  ss.  52,  58 ;  20Law  J.  Stat  App.  xiii. 

Country  fiats  are  to  be  tcaoeforrcd  to  and  ppesenttid 
by  the  Court  iu  the  diaUictin  which  suoh  fiat  respec- 
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tirdy  mmy  hcteWteft  istiMd*  OWtor  of  12tb  of 
Kovember  184^ ;  IS  Law  J.  Rep.  (v.b.)  Bankr.  8. 

Contttiyihiti  and  pfDoeeding»  tihevetm^er  «m  di- 
reeted  to  be  filed  in  file  Court  of  Bankruptcy,  hy 
5St9yicL  c.  122.  &  47 ;  SO  Law  J.  Stat  App.  xiii. 

Tbe  node  of  tranemittnig  a  fiat  to  a  dittriet 
eenvt  praaoribod  hf  Order  of  12th  of  November 
1942, 1. 1  13  Law  J.  Rep.  (h.8.)  Bankr.  8. 

(fi)  Dau  md  InmHgt 

-A  fiat  cannot  be  issued  after  twelft  months  from 
the  act  of  bankruptcy.  6  &  6  Vict  c.  122.  s.  7 ;  20 
Law  J.Stat«A]HP'3(iuu  < 

SemhU,  that  a  fiat  may  issue  upon  the  affidavit  of 
die  petTtioning  ereditM',  awom  in  Scotland.  He 
Mtmneif,  It  Law  J.  Rep.  (v.s.)  Bankr.  15;  s.  c. 
gg  pari9  HiMNiey  ft  R»nnp,  2  M.  I>.  &  D.  571. 

(ft)  Regutration  rf. 

Every  commission  or  fiat  in  bankruptcy  trans- 
ferred to  the  Court  of  Bankniptey  in  London 
under  5  8(  €  Viet.  o.  122.  a.  62,  abaU,  before  or 
fintkinth  after  any  proceeding  thereupon  in  sueh 
court,  be  registered  in  the  office  of  the  chief  registrar 
M  Basidgball  Street,  in  a  book  to  be  kept  for  that 
puipoae,  and  altotted  by  ballot  to  one  of  the  Com- 
Bifflrioners  of  attcb  court,  in  tbe  same  manner  as 
fiats  directed  to  sueh  court  are  now  allotted,  or 
as  the  Comniiaaioners  shall  from  time  to  time  direct 
Simflar  provisions  with  respect  to  any  commission 
or  fiat  tranaferred  to  any  district  court 

Every  fiat  isttted  after  the  commencement  of 
tbe  fi  ft  6  Vict  e.  128,  and  directed  to  the  Court 
of  Bankruptcy  in  London,  shall,  forthwith  after  the 
delivery  of  the  same  at  sueh  court,  be  filed  of  record 
in  the  office  of  the  chief  regbtrar  in  Basingfaall 
Street,  and  a  minute  of  the  date  of  so  filing  the 
same  bImH  be  made  at  the  time,  in  writing,  at  the 
feot  of  so«^  fiat;  and  such  fiat  shall  not  be  opened, 
upon  tbe  application  of  any  other  creditor  than  the 
petitioning  creditor,  until  after  the  expiration  of 
tinee  days  from  such  date.  Similar  provisions 
with  respect  to  fiata  directed  to  any  district  court 
SeeOidera  in  Bankruptcy,  12th  of  November,  1842, 
IL,  III.,  IV^  V.  J  12  Law  J,  Rep.  (h.s.)  Bankr.  10. 

AtComies  and  solidtotv  having  in  their  custody 
fiats  opened  after  tbe  pasring  of  1  fr  2  Will.  4.  o.  5d. 
are  to  bring  th^m  into  the  Court  of  Bankruptcy  or 
fittrict  eouit  to  be  registered  and  prosecuted  there. 
Ibid.  Order  VI L 

Minutei  of  the  registration  of  and  proceedings 
under  any  fiat  are  to  be  kept  and  transmitted  to  the 
chief  rsgfstrar  of  the  Court  of  Bankruptcy.  Pre- 
ieribed  ferm  of  the  minutes  to  be  kept.  Order  of 
IM  of  November  1842,  HI.;  18Law  J.Rep.(ir.s.) 
Bankr.  9. 

(e)  Direction, 

Fiataaretobeaentby  thoLord  Chancellor's  secre- 
tsry  to  the  court  to  which  they  shall  be  directed. 
5  &  6  Vict  c  122.  s.  4 ;  20  Law  J.  Stat.  App.  xiiL 

Provision  as  to  what  court  the  fiats  shall  be 
Erected.  8  &  8  Vict  c.  122.  s.  46;  20  Law  J.  Sut 
AM».xiii. 

where  three  of  the  commissioners,  one  of  whom 
was  solioltor  to  the  petitioning  creditor,  had  an  ad- 
verse interest,  and  a  fourth  was  not  likely  to  act,  the 
fiat  was  directed  to  the  list  for  another  place  which 


was  noaresl  to  the  Ifattknipria  ntideiiee*  Bk  fmi$ 
Jonts  re  Jom*,  I  M.  D.  ft  IX  145. 

Where  the  petitioning  creditor  and  the  witnessea 
to  prove  the  requisites  as  well  as  the  majority  of  the 
creditors  resided  in  London,  an  order  was  madelifti^ 
a  London  instead  of  a  country  fiat  EMpafU  itw- 
riton  re  Dunn,  1  M.  D.  &  D.  635. 

Fiat,  where  directed  to  a  London  eoromieaioner. 
Re  Billings,  1 0  Law  J.  Rep.(N.8.)  Bankr.  72. 

Case  in  which  a  fiat  was  directed  to  London,  In- 
stead of  country,  commissioners,  the  debts  amount* 
ing  to  l,400IL,  and  creditors  to  tbe  amount  of  1 ,8001. 
redding  in  London.  Re  Raker,  10  Law  I.  Rep. 
(its.)  Bankr.  82. 

Where  tbe  bankrupt  had  canied  on  bualness  in 
London,  which  was  his  last  place  of  domidle,  hav* 
ing  been  also  engaged  in  mining  spoculatlons  in 
Cornwall,  and  had  been  subsequently  living  with  a 
relation  near  Dover  under  a  feigned  name,  a  fiat, 
that  had  been  issued  to  commissioners  at  Dover  was 
ordered  to  be  impounded,  and  the  prooeedings  under 
it  transferred  to  the  Cotutof  Bankruptcy  in  London, 
to  which  a  renewed  flat  was  orderMl  to  be  issued. 
Exparte  Gregerg  rt  Cme^  and  RatpmieRuehlhroeke  re 
Cove,  2M.D.&D.  92. 

(tt)  Changing  the  yemie. 

Refusal  to  change  venue.  Re  Bktke^  1  M.  D.  ft  D. 
262. 

¥niere  an  order  for  a  London  fiat  had  been  ob- 
tained at  the  instance  of  the  petitioning  creditor, 
instead  of  one  directed  to  the  pIsco  where  the  bank- 
rupt had  carried  on  his  busmess,  and  where  the 
greater  number  of  his  creditors  resided,  and  it  after- 
wards  appeared  to  the  Court  that  there  waa  teason 
to  suspect  that  the  venue  had  been  ebunged  to  serve 
some  secret  purpose  of  the  bankrupt,  and  that  tbe 
petitioning  creditor  was  coUudingwith  the  bank- 
rupt to  accomplish  this  ol\jec^  the  London  fiat  was 
annulled  and  a  country  fiat  directed  to  issue.  Ex 
parte  Miller  re  Irving,  2  M.  D.  &  D.  237. 

The  venue  of  a  fiat  will  not  foe  changed  beoause 
the  existing  means  of  communioation  between  the 
nlaee  of  trading  and  the  dietriet  court  to  Hrhich  it 
belongs  are  not  so  conv«nient  as  those  botwsen  tbe 
place  of  trading  and  tnothordistrlotcourt  ReOrami 
3  M.  D.  ft  D.  330. 

Where  a  fiat  has  been  opened  and  the  bankrupt's 
examination  has  o^mtnenced,  it  is  a  suffieient  answer 
to  a  petition  to  change  the  venue  of  the  fiat,  that  the 
petitioners  do  not  make  out  a  grave  caee  of  benefit 
to  the  estate  combined  uith  the  absence  of  injustice 
to  the  bankrupt  £t  parte  Mitohell  re  Begfin,  9  M. 
D.  ft  D.  397. 

At  the  sitting  for  opening  tiie  fiat,  it  appeared 
that,  for  securing  tbe  petitioning  credStot's  de^  the 
trader  against  whom  the  fiat  was  issued  gave  him  a 

f>n>missory  note,  which  there  were  grounds  fbr  be- 
ieving  was  forged.  No  prosecution  having  been 
instituted,  the  commissioner  declined  proceeding 
with  the  fiat  On  the  petition  of  the  petitioning 
creditor,  the  Court  ordered  the  flat  to  be  transferred 
to  another  commissioner  and  proceeded  with.  Bx 
parte  Hind  re  Barker,  1  De  Oex,  161. 

(«)  Consolidating, 

[Ex  parte  Daw  re  Gewan,  4  Law  J.  Dig.  67 ;  nem. 
Re  Gowan  v.  Daw,  1  M.  D.  &  D.  1.] 
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The  Court  refuted  to  order  two  different  fiats  to 
be  worked  before  the  same  commissioner,  merely 
because  the  accounts  of  the  two  bankrupts  were 
intermixed  from  bill  transactions  with  each  other, 
where  the  application  was  made  by  the  petitioning 
creditor  under  one  of  the  fiats.  Re  Hamilton,  1  M. 
D.&D.  312. 

(e)  Second  Fiat* 

The  1 7th  section  of  6  Geo.  4.  c.  16.  does  not  apply, 
where  the  partnership  was  dissolved  before  the  first 
fiat  issued ;  but  where  the  accounts  and  estates  are 
blended  the  Court  will  direct  the  second  fiat  to  be 
issued  to  the  commissioners  under  the  first  fiat.  Ex 
parte  HarUng  re  Simnum,  11  Law  J.  Rep.  (n.8.) 
Bankr.2l:  2  M. D. & D.  603. 

Qumre — Whether  a  person  who  has  sued  out  a 
fiat  which  is  annulled  for  want  of  the  legal  requisites 
may  strike  a  fresh  docket  without  the  leave  of  the 
Court.  Ei  parte  Musgrope  re  RueeeU,  3  M.  D.  &  D. 
386. 

(/)  Third  Fiat. 

Where  a  party  has  been  twice  a  bankrapt,  and  is 
allowed  to  trade  and  create  fresh  liabilities,  and  a 
third  fiat  issues  against  him,  the  Court  will  not  in- 
terfere in  favour  of  the  assignees  under  the  second 
commission,  to  give  them  the  assets  collected  under 
the  third,  although  the  bankrupt  may  not  have  paid 
1 69,  in  the  pound  under  the  second.  Ex  parte  Jung- 
nUchel  re  Carter ,  1 1  Law  J.  Rep.  (n.s.)  Bankr.  13 ;  2  M. 
D.  &  D.  471 ;  and  see  Ex  parte  Bourne,  2  G.  &  J.  137. 

(g)  Amending. 

Amendment  of  misdescription  of  bankrupt  Re 
Kay,  10  Law  J.  Rep.  (n.s.)  Bankr.  72. 

A  fiat  issued  against  a  bankrupt  by  the  christian 
name  of  James,  his  real  name  being  John,  but  not 
opened,  was  ordered  to  be  amended  in  this  respect. 
Ex  parte  Kirby,  12  Law  J.  Rep.  (n.s.)  Bankr.  42. 

Fiat  amended  upon  discovery  of  mistake  in  affi- 
davit of  debt     Re  Linthorp,  1  M.  D.  &  D.  164. 

(A)  Validity  qf. 

Consent  by  bankrupt  to  the  insertion  of  the  ad- 
vertisement forthwith,  held  no  acquiescence  in  the 
validity  of  the  fiat  Ex  parte  Gould  re  Gould,  1  De 
Gez,  29. 

(i)  Opening, 

Ex  parte  KimbeU  re  KitabeU,  4  Law  J.  Dig.  68; 
1  M.  D  &  D.  188. 

Upon  the  neglect  of  the  petitioning  creditor  to 
open  the  fiat  within  three  days,  or  extended  time 
allowed  by  the  Court,  it  may  be  opened  by  any  other 
qualified  creditor  within  fourteen  days,  by  5  & 6  Vict 
c.  122.  s.  4 ;  20  Law  J.  Stat.  App.  ziii. 

The  personal  attendance  of  the  creditor  and  wit- 
nesses is  indispensable  upon  the  opening  of  the  fiat, 
unless  special  cause  shewn.  See  Orders  in  Bank- 
ruptcy, 1 2th  November  1842,  XII.;  12  Law  J.  Rep. 
(n.s.)  Bank.  11. 

Applications  to  extend  the  time  for  opening  any 
fiat  is  must  supported  by  affidavit  to  be  filed  in 
court  Where  Uie  time  is  extended  notice  is  to  be 
sent  by  post  to  the  secretary  of  bankrupts.  See 
Orders  in  Bankruptcy,  12th  Nov.  1842,  IX.  X.; 
12  Law  J.  Rep.  (n.s.)  Bankr.  11. 


Time  for  opening  fiat  not  enlarged  on  petition  of 
bankrupt  to  facilitate  a  composition  by  means  of  a 
trust  deed.  Ex  parte  Drew  re  Drew,  2  M.  D.  &  D.  88 . 
[And  see  Ex  parte  Kirby,  ante  (^).] 

(k)  Superseding, 

The  Court  will  supersede  upon  the  applicatioii  of 
the  bankrupt  with  the  consent  of  all  the  creditors, 
although  the  bankrupt  has  not  surrendered,  he  being 
abroad.  Ex  parte  Chitty  re  Chitty,  10  Law  J.  Rep. 
(m.s.)  Bankr.  65 ;  1  M.  D.  &  D.  682. 

Upon  a  petition  by  the  bankrapt  to  supenede  a 
commission  (issued  so  far  back  as  1804),  with  ths 
consent  of  the  creditors,  where  it  appealed  that  the 
proceedings  were  lost,  and  that  the  commisaioner 
had  on  this  ground  refused  to  certify  that  all  the 
creditors  consented  to  the  supersedeaa,  the  Court 
declined  to  make  any  order.  Ex  parte  Monck  re 
Monck,  1  M.  D.  &  D.  192.  But  see  Ex  parU  Green 
re  Green,  9  Law  J.  Rep.  (n.s.)  Bankr.  29  ;  1 H.  D. 
&  D.  174. 

A  supersedeas  granted  at  the  coat  of  the  bank- 
rupt, the  petitioning  creditor,  and  the  solicitor  ta 
the  fiat,  the  fiat  having  issued  upon  an  act  of  bank- 
ruptcy concerted  between  the  bankrupt,  the  peti- 
tioning creditor,  and  the  solicitor.  Ex  parte  BwmeU 
re  Hardy,  10  Law  J.  Rep.  (n.8.)  Bankr.  71 ;  2  M. 
D.  &  D.  325. 

Where  the  creditor  keeps  out  of  the  way  to  avoid 
being  paid  the  money  until  after  the  twenty-on* 
days  have  expired,  the  Court  will  auperaede  the  fiat 
with  costs.  Ex  parte  Cotton  re  Gallon,  11  Law  J. 
Rep.  (n.s.)  Bankr.  10;  s.  a.  Ex  parte  GrotUm,  %  hL 
D.  &D.401. 

The  Court  will  not  supersede  a  fiat  issued  againat 
an  infant,  where  he  had  held  himself  out  as  an  adult, 
and  made  a  declaration  on  oath  to  that  efifect  Ex 
parte  Bates  re  Bales,  1 1  Law  J.  Rep.  (m.s.)  Bankr.  1  s 
2  M.  D.  &  D.  337. 

Although  an  act  of  bankruptcy  concerted  between 
the  bankrupt  and  the  petitioning  creditor  cannol 
support  the  fiat  as  regards  the  petitioning  creditor, 
nor  can  that  petitioning  creditor  substitDte  anollier 
act  of  bankruptcy ;  still,  where  a  considerable  time 
(four  months)  has  expired  since  the  date  of  the  fiat, 
and  the  assignees  have  taken  various  proceedings 
under  the  fiat,  the  Court  will  allow  the  title  of  the 
assignees  to  be  made  good  by  a  subsequent  act  of 
bankruptcy,  and  will  not  supersede  for  the  puipooe 
of  issuing  another  fiat,  unless  it  appears  that  die 
property  can  be  better  administered  under  the  sew 
fiat 

SembU-'fer  Sir  George  Rose — ^That  even  where 
there  is  no  such  other  act  of  bankraptey  to  aubatir 
tute,  the  fiat  ought  not  to  be  superseded,  if  the  cz«- 
ditors  do  not  allege  that  they  are  in  any  wayaggiieTod 
by  the  proceedings.  Ex  parte  Bostock  re  fFhilekeeid^ 
10  Law  J.  Rep.  (n.8.)  Bankr.  5 ;  1  M.  D.  &  D.  344. 

(0  Juxiliary  Fial. 

Auxiliary  fiat  granted  for  the  proof  of  small  debts. 
In  re  Daintry  andRyle,  2  M.  P.  &  D.  258. 

(E)  Annulling  Fiat. 

Fiats  made  valid  notwithstanding  the  act  of  bank- 
ruptcy was  concerted,  by  5  &  6  Vict  c  122.  a.  8  ;  20 
Law  J.  Stat  App.  xiii. 
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(a)  CoMMt  for, 

The  bankrupt  wa«  described  in  the  fiat  as  ot  T, 
in  the  coanty  of  Y.  T  was  situated  partly  in  the 
eonnty  of  L  and  partly  in  the  county  of  Yf  and 
the  bankrupt  lived  in  that  part  of  T  which  was  in 
the  county  of  L : — Held,  diat  the  description  of  the 
bankrupt  was  sufficient  tn  re  Woodhead,  14  Law  J. 
Bep.  (h.8.)  Bankr.  8 ;  1  De  Oez,  99. 

In  order  to  procure  a  fiat  to  be  annulled  on  the 
ground  of  misdescription,  it  is  not  necessary  to  prove 
that  any  fraud  was  intended  by  it,  or  that  any  one 
hid  bem  deeelred.  Bx  parte  Lewie  re  Wood,  12  Law 
J.  Rep.  (11.8.)  Bankr.  24 ;  8  M.  D.  &  D.  98. 

Notwithfltandittg  flie  provisions  of  the  1  &  2  Will. 
^  e.  56.  8.  42,  which  declares  that  no  flat  shall  be 
amrelled  by  reason  only  that  it  has  been  concerted 
between  the  petitioning  creditor  and  the  bankrupt, 
vet  where  it  appears  to  be  in  fact  the  fiat  of  the 
biaknipt,  and  not  issued  by  the  petitionmg  creditor 
kend  JIde  for  the  benefit  of  the  creditors,  the  Court 
w9i  order  ft  to  be  annulled.  Br  parte  Lewis  re  Stan- 
liy,  1  M.  D.  ft  B.  806. 

Where  the  affidavit  in  support  of  the  docket 
papefs  stated  the  debt  to  be  due  to  two  partners 
instead  of  diree,  the  flat  was  annulled.  Ex  parte 
Jamee  re  Jmmee,  1  M.  D.  &  D.  2. 

Where  a  fiat  was  issued  by  a  petitioning  creditor, 
who  was  a  consenting  party  to  a  deed  of  assignment 
of  the  bankrupt's  eflects  for  the  benefit  of  his  credi- 
tors, and  this  deed  was  set  down  by  him  as  the  act 
of  bankruptcy,  it  was  ordered  that  he  should  indem- 
niiy  the  assignees  against  the  invaHdxty  of  the  fiat, 
or,  in  default,  that  they  might  issue  a  fresh  one. 
Be  parte  Fermmdee  re  AoUniofi,  1  M.  D.  &  D.  114. 

Where  it  appeared  that  a  fiat  was  issued  by  the 
petitioning  creditor  on  an  instrument  in  the  hands 
of  another  creditor  for  the  mere  purpose  of  stop- 
ping a  suit  in  Chancery  which  was  brought  against 
the  latter,  by  the  bankrupt,  for  an  account,  and  there 
was  no  evidence  of  any  property  to  be  divided 
saongst  the  creditors,  the  fiat  was  annulled  with 
costs.    Ex  parte  Kemp  re  Kemp,  1  M.  D.  &  D.  657. 

Where  the  bankrupt,  after  the  death  of  the  peti- 
tioning creditor,  presented  a  petition  to  annul  the 
fiat,  &p«tiiig  both  the  trading  and  the  debt,  and  it 
appeared  that  his  statement  as  to  the  trading  con- 
fficted  with  his  deposition  on  the  subject  before  the 
eommissioners,  the  Court  refused  to  annul,  more 
than  two  years  having  elapsed  since  the  issuing  of 
theflat    Ex  parte  Ford  re  Ford,  2  l^,  D.&[  T>,  111. 

A  separate  fiat  was  annulled  in  favour  of  a  sub- 
sequent joint  one,  notwithstanding  the  separate 
estate  was  more  important  than  the  joint  estate, 
aad  one  of  the  bankrupts  intended  to  dispute  his 
bsnkruptcy.  Ex  parte  BurdeHn  re  MrUe,  2  M.  D. 
&  D.  187. 

Where  the  petitioning  creditor's  debt  was  found 
to  be  invalid,  and  no  debt  of  sufficient  amount  to 
support  the  fiat,  and  no  debt  incurred  not  anterior 
to  the  proof  of  the  alleged  petitioning  creditor's 
debt  had  been  proved  so  as  to  be  substituted  on  the 
proceeding,  the  fiat  was  annulled  on  the  petition 
of  the  assignees,  and  without  any  prayer  to  issue 
a  new  fiat,  the  bankrupt  not  being  indebted  to  them 
•ither  separately  or  jointly  in  a  sufficient  amount 
to  support  a  fiat.  Ex  parte  Hawkins  re  fForrfoid, 
2H.D.&D.820. 

Digest,  1840—1846. 


Where  an  order  for  a  London  flat  had  been  ob- 
tained at  the  instance  of  the  petidoning  creditor, 
instead  of  one  directed  to  the  place  where  the  bank- 
rupt had  carried  on  his  business,  and  where  the 
greater  number  of  his  creditors  resided,  and  it  after- 
wards appeared  to  the  Court  that  there  was  reason 
to  suspect  that  the  venue  had  been  changed  to  serve 
some  secret  purpose  of  the  bankrupt,  and  that  the 
petitioning  creditor  was  colluding  with  the  bank- 
rupt to  accomplish  this  object,  the  London  flat  was 
annulled,  and  a  country  flat  was  directed  to  issue. 
Sxparte  Milier  re  Trt/mg,  2  M.  D.  &  D.287. 

Although  a  flat  may  be  concerted  between  the 
bankrupt  and  the  petitioning  creditor,  and  may  be 
lawfully  issued  to  defeat  an  execution,  still,  if  the 
main  object  is  to  serve  the  purposes  of  the  bank- 
rupt and  the  petitioning  creditor,  and  not  for  the 
benefit  of  the  general  creditors,  it  will  be  annulled. 
Ex  parte  Spicer  re  Kipping,  2  M.  B.  &  D.  888. 

The  Court  reAised,  on  the  petition  of  the  bank- 
rupt, to  annul  the  flat  on  the  ground  that  he  was 
described  in  it  as  '^John  O,"  instead  of  "John 
Christian  O,"  his  right  name,  he  having  been 
examined  before  the  commissioners,  and  never  men- 
tioned that  he  was  wrongly  named  in  the  flat  Ex 
parte  Gilligan  re  GilUgan,  1  M.  D.  8t  D.  144. 

Sembie--~ThtLt  a  joint  flat  will  not  be  annulled  on 
adcount  of  a  misnomer  in  it  of  one  of  the  bankrupts 
by  the  omission  of  one  of  his  Christian  names. 

Quare — ^Whether  such  a  misnomer  of  a  trader 
in  proceedings  nnder  1  &  2  Yict  c.  110.  s.  8.  is  a 
sufficient  ground  for  annulling  a  flat  founded  upon 
them.  Ex  parte  Bieharde  re  Biehards,  2  M.  D.  &  D. 
498. 

A  trader,  against  whom  a  flat  was  issued,  can- 
?assed  for  particular  individuals  in  the  choice  of 
assignees.  He  also  negotiated  on  behalf  of  a  rela- 
tive for  the  purchase  of  a  part  of  the  estate  from 
the  assignees : — Held,  that  uese  were  sufficient  acts 
of  acquiescence  in  the  flat  to  prevent  his  succeeding 
on  a  petition  to  annul,  although  the  assignees  do 
not  satisfactorily  establish  the  commission  of  an 
act  of  bankruptcy.  Ex  parte  Orundy  re  Grundy, 
2  M.  D.  &  D.  589. 

Where  a  bankrupt  was  described  in  a  flat  issued 
in  July  1842,  as  "  W,  late  of  Pickett  Street  Cham- 
bers, Strand ;"  andthebankrupthad,upto  July  1841, 
occupied  a  place  of  business  answering  to  that  de- 
scriprion,  but  he  had  after  that  time  another  place 
of  business,  and  had  besides  resided  at  two  diflerent 
places  shortly  before  his  bankruptcy,  at  both  of 
which  he  had  contracted  debts:— Held,  that  the 
misdescription  was  fatal,  and  that  the  fiat  must  be 
annulled. 

The  rule,  that  after  a  flat  has  been  annulled,  the 
same  petitioning  creditor  cannot  sue  out  a  new  fiat 
against  the  same  trader  without  the  leave  of  the 
Court,  does  not  render  it  imperative  upon  the  Court 
to  annul  a  new  flat  sued  out  without  such  leave. 
Ex  parte  Thomas  re  Thomas,  3  M.  D.  fir  D.  807. 

The  circumstance  that  the  affidavit  of  debt  was 
sworn  before  the  solicitor  to  the  petitioning  creditor, 
— Held  not  sufficient  ground  for  annulling  the  fiat; 
but  it  is  an  improper  practice,  and  if  it  become  ge- 
neral  may  be  hereafter  considered  sufficient  ground. 
Exparte  fVHght  re  Wright,  8  M.  D.  &  D.  320. 

Where  a  trader  had  been  summoned  before  a 
commissioner  under  6  &  6  Vict.  c.  122.  s.  11,  and, 
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before  the  proper  time  had  elapsed  to  oonstitnte  an 
aet  of  baiikraptcy  within  the  meaning  of  the  13th 
section,  a  fiat  was  by  mistAke  issued,  which  was 
afterwards  annulled: — Held,  that  the  existence  of 
this  fiat  was  such  an  obstruction  to  the  payment  of 
the  petitioning  creditor's  debt,  that  if  he  sued  out  a 
new  fiat  founded  on  the  omission  to  pay,  &c.,  accord- 
ing to  the  terms  of  the  1 4th  section  of  the  aboye  act, 
the  Court  would  annul  such  new  fiat.  Ex  parte 
MmtgroM  re  BmeteU,  3  M.  D.  &  D.  386. 

A  docket  was  struck  on  the  22nd  September,  upon 
which  a  fiat  was  issued  on  the  2Sth  September,  but 
was  not  opened  until  the  Uth  October.  In  the 
mean  time,  between  the  22nd  and  29th  September, 
the  bankrupt  received  several  debts  due  to  him,  and 
on  the  latter  day  filed  his  petition  imder  the  Insol- 
vent Act,  5  &  6  Vict  c  1 16,  and  obtained  an  interim 
order  for  protection  on  the  allegation  that  his  debts 
did  not  amount  to  300Z.  On  a  petition  by  the  bank- 
rupt to  annul  the  fiat  on  the  ground  of  the  delay  in 
opening  it,  and  also  for  the  purpose  of  giving  effect 
to  the  proceeding  in  insolvency,  the  Court  declined 
to  do  so  either  under  the  provisions  of  the  5  &  6 
Vict.  c.  122.  s.  4,  or  the  general  provisions  of  the 
5  &  6  Vict.  c.  116.  Ex  parte  Whipple  re  WhippU, 
3  M.  D.  &  D.  449. 

Where  one  of  two  partners,  who  was  anxious  to 
dissolve  the  partnership,  procured  a  creditor  to  issue 
a  joint  fiat  against  the  firm,  and  it  appeared  that  the 
main  object  of  the  fiat  was  to  effect  such  dissolution, 
and  that  the  division  of  the  effects  among  the  credi- 
tors, if  an  object  at  all,  was  so  merely  in  a  slight  and 
inferior  degree,  and  was  a  purpose  only  subsidiary 
to  the  other,  the  fiat  was  held  to  be  issued  under  a 
folse  colour  for  a  concealed  object,  and  was  ordered 
to  be  annulled  at  the  costs  of  the  petitioning  creditor 
and  the  partner  who  induced  him  to  issue  it  Ex 
parte  Phippt  re  CouUon,  3  M.  D.  &  D.  505. 

Non-surrender  by  the  bankrupt  is  no  objection  to 
his  petition  to  annul  the  fiat,  if  the  petition  be  pre- 
sented before  the  time  for  surrendering  has  expired. 

The  circumstances  that  the  bankrupt  has  taken 
the  benefit  of  the  Insolvent  Debtors  Act,  and  that 
the  petitioning  creditor's  debt  was  included  in  the 
schedule, — Held,  insufficient  grounds  for  annulling 
the  fiat     Ex  parte  Gamett  re  Gamelt,  1  De  6ex,  95. 

A  was  made  a  bankrupt  and  creditors'  assignees 
were  appointed.  The  fees  required  to  be  paid  under 
1  &  2  Will.  4.  c.  56.  were  not  paid,  and  the  official 
assignee  had  no  assets.  An  application  hf  the 
bankrupt  under  these  circumstances,  to  have  the 
fiat  annulled,  in  which  the  creditors  concurred,  was 
granted.  Ex  parte  Diamond  re  Diamond,  14  Law  J. 
Rep.  (n.s.)  Bankr.  24;  1  De  Gex,  143. 

(  h)  Practice — Petition  and  Order  for  annulling. 

Ex  pate  Wood  re  Wood,  4  Law  J.  Dig.  71} 
1  M.  D.  &  D.  92. 

Practice  on  a  petition  to  annul  a  fiat  at  the  in- 
stance of  petitioning  creditors  on  the  ground  of  the 
infancy  of  one  of  them.  Ex  parte  Potts  r«  Jyre, 
1  M.D.  &D.  331. 

A  petitioner  seeking  to  annul  the  fiat  for  legal 
invalidity,  not  patent  upon  the  proceedings,  must 
apply  before  the  certificate  is  allowed,  or  soon  after- 
wards, or  must  account  satisfactorily  for  his  delay. 
Ex  parte  Gregory  re  Cretewell,  3  M.  D.  &  D.  572. 

Where  debts  had  been  proved,  and  real  or  household 


property  had  been  sold  under  a  fiat  issued  in  June 
1842,  but  the  bankrupt  had  not  obtained  his  certi- 
ficate,— Held,  that  a  petition  of  a  creditor  who  bad 
no  lien  and  had  not  proved,  presented  in  June  1844, 
to  annul  the  fiat  for  legal  invalidity,  the  delay  not 
being  accounted  for,  came  too  late.  Ex  parte  Max- 
weU  re  Brettargk,  3  M.  D.  &  D.  708. 

On  a  petition  by  the  bankrupt  to  annul,  the  Court 
permitted  an  afiidavit'  of  the  opposite  party  to  be 
read,  which  detailed  the  particulars  of  the  exami- 
nation of  the  bankrupt  before  the  commissioners. 
Ex  parte  Ely  re  Ely,  I  M.  D.  &  D.  357. 

It  is  no  objection  to  the  hearing  of  a  hankniptfs 
petition  to  annul  that  it  was  presented  before  he  had 
surrendered,  if  the  time  for  surrender  had  not  ex- 
pired. Ex  parte  Aasten  re  Wetcoit,  I  M.  D.  &  B. 
247. 

The  Court  will  not  entertain  a  petition  of  a  rela- 
tive of  the  bankrupt  to  annul  the  nat,  on  the  alleged 
ground  that  his  remaining  abroad  was  without  anj 
intention  to  delay  his  creditors,  when  the  petition  is 
presented  without  the  bankrupt's  privity,  and  he 
himself  makes  no  affidavit  on  the  subject.  Ex  parte 
Rhodes  re  Wood,  2  M.  D.  &  D.  41. 

On  a  petition  of  the  bankrupt  to  annul,  supported 
by  affidavits  impeaching  the  validity  of  the  peti- 
tioning creditor's  debt  and  the  act  of  bankruptcy, 
the  depositions  on  the  proceedings  are  not  admis- 
sible in  evidence  against  the  bankrupt  to  establish 
these  requisites.  Ex  parte  Preseott  re  Preteett, 
1  M.  D.  &  D.  199. 

A  bankrupt,  after  being  denied  to  a  creditor, 
acknowledged  in  the  course  of  the  same  day  to*  a 
third  person  that  he  had  given  orders  for  that  pur- 
pose, as  he  knew  the  creditor  wanted  money: — 
Held,  that  this  acknowledgment  was  erldence 
against  the  bankrupt,  on  his  petition  to  annul  the 
fiat    Ibid. 

A  and  B  carried  on  business  in  partnership  to- 
gether. A  fiat  in  bankruptcy  issued  sgainst  A  and 
B,  and  they  were  a^udicated  bankrupts.  At  the 
time  of  the  adjudication,  A  was  in  France.  Within 
three  months  after  the  advertisement  of  the  bank- 
ruptcy in  the  Gazette,  A  presented  a  pedtion,  pray- 
ing that  the  fiat  mi^ht  he  annulled,  but  did  not 
serve  B  with  the  petition  within  that  period: — Held, 
that  the  Court  was  not  precluded  from  hearing  the 
petition  by  the  5  &  6  Vict  c.  122.  s.  24. 

At  the  hearing  of  a  petition  to  annul  a  fiat  of 
bankruptcy  for  want  of  legal  requisites,  presented 
within  the  time  mentioned  in  the  24th  section,  the 
Court  of  Review  is  not  precluded  by  the  24th  sec- 
tion from  directing  an  action  to  be  tried  beyond 
that  period,  for  the  purpose  of  ascertaining  whether 
the  legal  requisites  had  been  complied  with ;  but 
the  petitioner  at  the  trial  of  such  action  will  be  held 
to  be  limited  to  the  points  raised  on  the  petition,  and 
not  allowed  to  go  beyond  them. 

A,  by  such  petition  as  before  mentioned,  prayed 
that  the  fiat  might  be  annulled,  on  the  ground  Uiat 
the  petitioning  creditor's  debt,  which  was  100/.,  and 
due  to  him  on  account  of  rent,  could  not  support  a 
fiat,  as  having  accrued  after  the  trading.  It  ap- 
peared in  an  affidavit  that  A  had  paid  a  sum  in 
respect  of  property  tax  on  this  100/.;  but  A  did  not, 
in  his  petition,  make  any  objection  to  the  debt  as 
being  less  than  100/.: — Held,  tliat  in  such  an  action 
as  before  mentioned,  A  would  not  be  allowed  to  take 
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•sy  objectloii  as  to  the  anonnt  of  the  debt.  Eg 
parU  Veywty  rt  FeyM,  18  Law  J.  Rep.  (n.8.) 
Baqlcr.  3  ;  3  M.  D.  ft  D.  420. 

A  petitioii  was  presented  beyond  the  time  limited 
Ky  the  6  &  6  Vict  e.  122.  s.  24,  for  annulling  a  fiat 
on  the  ground  of  fraud.  All  the  legal  requisites  of 
the  fiat  were  admitted  by  the  petitioner : — Held, 
that  the  Court  of  Review  was  not  precluded  from 
hearing  the  petition  by  the  24th  section.  Et  parte 
PkSppt  re  CouUoUy  18  Law  J.  Rep.  (n.s.)  Bankr.  5  ; 
S  M.  D.  ft  D.  488. 

A»  being  in  England,  was  adjudicated  a  bank- 
rupt. More  than  twenty-five  days  after  notice  of 
the  adjudication  had  been  inserted  in  the  Gazette,  A 
presented  a  petition,  praying  that  the  fiat  might  be 
annulled  on  the  ground  that  he  was  not  a  trader : — 
Held,  that  the  Court  was  precluded  from  hearing 
the  petition  by  the  5  ft  fi^^Viet.  c.  122.  s.  24. 

A,  within  the  twenty-one  days  mentioned  in  the 
24th  section,  forwarded  to  his  solicitor  a  correspon- 
dence which  had  passed  between  A  and  the  official 
assignee,  relative  to  A's  intention  to  dispute  the 
flat: — Held,  that  this  was  not  a  commencement  of 
a  proceeding  within  the  meaning  of  the  24th  sec- 
tion. Ex  parte  Thorold  re  Thoroid^  18  Law  J.  Rep. 
(na)  Bankr.  1 ;  1  Ph.  289;  8  M.  D.  ft  D.  285: 
reversing  s.  c  12  Law  J.  B«p.  (n.s.)  Bankr.  41 ; 
d  M.  D.  ft  D.  274. 

The  bankrupt  is  not  entitled  to  a  copy  of  the  de- 
position on  which  the  adjudication  proceeded  on  his 
petition  to  annul.  Ex  parte  Abbott  re  Abbott,  2 
K  !>•  ft  I>.  «4. 

As  to  when  a  fiat  will  be  annulled  to  give  efifect 
to  a  trust  deed,  see  Ex  parte  Yates  re  Peake,  2  M. 
D.  ftD.128. 

The  order  to  annul  a  separate  fiat  in  favour  of  a 
joint  one  is  quite  of  eourse.  Ex  parte  Pemberton 
re  Cope,  1  M.  D.  ft  D.  190. 

Where  an  order  to  anpul  was  made  by  the  Court 
of  Review  on  the  SOth  of  May,  and  it  was  not  laid 
before  the  Lord  Chancellor  till  the  1st  of  June, 
when  it  was  signed  by  him  and  dated  on  that  day, 
his  Lordship  refiised  to  alter  the  date  to  the  80th 
of  May.     Re  Harper,  1  M.  D.  ft  D.  289. 

The  fiat  issued  on  February  28,  adjudication  took 
place  on  the  27th,  but  was  afterwards  annulled. 
Farther  evidence  in  support  of  the  bankruptcy  was 
adduced  before  the  commissioners,  who  declined 
adjudicating  de  novo  npon  the  evidence.  At  the 
end  of  fourteen  days  firom  the  issuing  of  the  fiat,  the 
bankrupt  presented  a  petition  to  annul  the  fiat : — 
Held,  Uiat  the  fiat  ought  to  be  annulled.  Ex  parte 
NiekoleoH  re  NiehoUon,  8  M.  D.  ft  D.  295. 

Order  made  for  superseding  a  commission  and 
annulling  a  subsequent  fiat  under  the  composition 
contract  clauses,  sects.  188.  and  184,  of  the  6  Geo.  4. 
e.  16.  Ex  parte  Clarke  re  Rotcoe,  8  M.  D.  ft  D. 
595. 

Fiat  annulled  in  a  bankruptcy  in  which  there  had 
not  been  any  choice  of  creditors'  assignees,  although 
the  fees  of  102.  and  20/.  required  by  the  1  ft  2  Will. 
4.  e.  66.  had  not  been  paid.  Ex  parte  Miller  re 
MUler,  14  Law  J.  Rep.  (n.s.)  Bankr.  25 ;  1  De  Gex, 
144. 

The  declaration  in  an  action  for  maliciously  suing 
out  a  flat  in  bankruptcy  contained  an  allegation  that 
it  was  ordered  by  the  Court  of  Review,  **  that  the 
said  fiat  should  be  annulled;  and  the  same  was 


accordingly  thereby  then  annulled,  and  the  pro- 
ceedings on  the  ssid  fiat  were  thereupon  ended 
and  determined."  The  order  of  the  Court  of  Re- 
view was,  that  the  fiat  "  be  annulled,  if  the  Right 
Honourable  the  Lord  Chancellor  shall  think  fit  ;*' 
and  at  the  foot  of  it  was  a  confirmation  of  it,  signed 
by  the  Lord  Chancellor : — Held,  that  the  allegation 
was  substantially  proved.  Kemp  v.  King,  Car.  ft  M. 
896. 

A  writ  of  JUri  facias  was  lodged  in  the  sherifl's 
hands,  to  be  executed  on  the  goods  of  a  debtor 
a^^ainst  whom  a  judgment  had  been  obtained.  Pre- 
viously to  the  issuing  of  the  writ,  a  fiat  in  bank- 
ruptcy had  issued  against  the  debtor,  under  which 
he  was  declared  a  bankrupt,  and  assignees  were 
duly  appointed.  The  shenfif  returned  nulla  bona, 
but  before  he  had  made  the  return,  the  Court  of 
Review  made  an  order,  that  the  fiat  should  he  an- 
nulled if  the  Lord  Chancellor  should  think  fit ;  and 
after  the  return  was  made  the  Lord  Chancellor 
made  an  order  accordingly.  In  an  action  against 
the  sherifif  for  a  false  return, — Held,  first,  that  the 
order  of  the  Court  of  Review  had  no  operation  un- 
til the  Chancellor's  order;  secondly,  that  the  return 
was  not  false,  inasmuch  as  neither  a  supersedeas  of 
a  commission  in  bankruptcy  under  the  old  law,  nor 
the  order  of  the  Chancellor  annulling  the  fiat  in 
bankruptcy  under  the  present  law,  had  any  retro- 
spective effect ;  and  thirdly,  that  even  if  it  bad,  the 
sheriff,  being  a  public  officer,  and  having  made  the 
only  return  he  could  make  at  the  time,  ought  to  be 
protected,  and  was  on  that  ground  entitled  to  the 
verdict  SmaUeombe  v.  Olivier,  13  Law  J.  Rep.  (n.s.) 
Exch.  805 ;  13  M.  ft  W.  67 ;  2  Dowl.  ft  L.  P.C. 
217. 

(F)  Adjudication  and  ADVEBTisfiiiEiiT, 

A  trader  is  entitled  to  five  days'  notice  of  adjudi- 
cation before  its  advertisement,  and  if  he  can  shew 
sufficient  cause  against  it  within  that  time,  it  is  to 
be  annulled,  by  5  ft  6  Vict.  c.  122.  s.  23 ;  20  Law  J. 
Stat  App.  xiii. 

The  date  of  the  fiat  must  be  stated  in  the  adver- 
tisement See  Orders  of  12th  Nov.  1842 ;  12  Law 
J.  Rep.  (n.8.)  Bankr.  11. 

If  the  bankrupt  intends  to  dispute  the  adjudication 
he  must  give  notice  of  his  intention  two  days  before 
the  time  of  shewing  cause  against  it  See  Orders 
in  Bankruptcy,  12th  Nov.  1842,  XIII.;  12  Law 
J.  Rep.  (n.s.)  Bankr.  11. 

The  18th  rule  in  Bankruptcy,  under  the  5  ft  6 
Vict  c.  122,  was  ordered  to  be  relaxed  under  special 
circumstances.  Ex  parte  Reed  re  Reed,  13  Law  J. 
Rep.  (n.s.)  Bankr.  12. 

Where  a  commissioner  refused  to  adjudicate  the 
bankruptcy,  because  he  was  not  satisfied  with  the 
evidence  of  the  trading,  which  appeared  to  the  Court 
to  be  sufficient,  it  was  recommended  that  the  matter 
should  be  submitted  to  the  decision  of  a  subdivision 
court  Ex  parte  Brown  re  Puttock,  2  M.  D.  &  D. 
758. 

Quare — ^Whether  the  Court  will,  on  the  applica- 
tion of  the  bankrupt,  make  an  order  to  stay  the 
advertisement,  wliere  the  bankrupt  has  prefented 
no  petition  to  annul  the  fiat  Ex  parte  Pickstock 
re  Pickstock,  2  M.  D.  ft  D.  319. 

The  Court  declined  allowing  the  certificate  of  a 
bankrupt  who  had  passed  his  last  examination  be- 
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fore  tbe  fortv-Beooiid  day,  and  ordaved  another  to 
be  advertuea  for  his  last  examination.  Ex  parU 
East  re  Battf  8  M.  D.  &  D.  321. 

An  adYertisement  notifying  that  a  meeting  of  the 
creditors  of  the  bankmpts  would  be  held,  to  assent 
to  or  dissent  from  the  assignee,  compromising  sundry 
suits  pending  in  Chancery  in  which  the  assignee  was 
plaintiff,  and  certain  persons  to  be  named  at  the 
meeting  were  defendants,  for  the  recovery  of  certain 
parts  or  shares  in  certain  copper  mines: — Held, 
insuflScient  in  not  setting  forth  the  names  of  the 
parties  to  the  suits  proposed  to  be  compromised, 
there  being  six  different  suits,  to  all  or  any  of 
which  the  advertisement  might  apply.  £x  parte 
Magmu  re  Grundy,  3  M.  D.  &  D.  693. 

(G)  COMMISSIONEaS. 

Provisions  made  for  the  superseding  and  compen- 
sating existing  country  commissioners,  the  appoint* 
ment  of  twelve  additional  commissioners  of  the 
Court  of  Bankruptcy  to  whom  countiy  flats  are  to 
be  directed,  and  the  appointment  of  deputy  regis- 
trars, by  5  &  6  Vict  c.  122.  ss.  68  to  63 1  20  Law 
J.  Stat  App.  xiii. 

(a)  Jurisdiction  and  Power  qf. 

The  commissioner  has  power  to  dispense  with 
the  attendance  of  the  petitioning  creditor  at  the 
opening  of  the  fiat  Et  parte  Wright  re  Wright, 
3  M.  D.  &  D.  320. 

Commissioners  have  no  jurisdiction  to  expunge 
a  proof  placed  on  the  proceedings  by  order  of  the 
Conrt  of  Review ;  they  can  only  expunge  a  proof 
on  the  ground  that  &e  debt  is  not  due.  It  is 
irregular  for  them  to  state,  as  a  ground  for  ex- 
punging, that  the  bankrupt's  liability  has  been  dis- 
charged. Ex  parte  WhUworth  re  Mayor,  2  M.  D.  &  D. 
164. 

A  bankrupt  was  committed  by  the  commissioners 
upon  a  warrant,  the  concluding  words  of  which 
were,  '*  which  said  several  answers  so  given  on  the 
said  several  examinations  as  aforesaid  by  the  said 
W  D,  and  the  schedule  by  him  referred  to  and 
herein  annexed,  as  part  of  this  our  warrant,  not 
being  satisfactory  to  us  the  said  commissioners, 
these  are  therefore  to  require  you,"  &c  to  take  him 
into  custody  and  keep  him,  &c. 

Upon  an  application  to  this  Court  that  the  pri- 
soner might  be  brought  up  to  be  discharged  for  the 
insufficiency  of  the  warrant,  it  appeared  from  the 
affidavit  that  several  examinations  of  the  prisoner 
bad  taken  place,  but  the  part  of  the  warrant  con- 
taining the  questions  and  answers  was  not  brought 
before  the  Court  by  the  affidavit,  nor  any  part  ex- 
cepting the  conclusion  above  set  forth : — Held,  that 
the  part  of  the  warrant  before  the  Court  was  suffi- 
cient Ex  parte  Daunceyt  12  Law  J.  Rep.  (k.b.) 
aB.  239. 

A  bankrupt  having,  in  1841,  been  examined  by 
the  Commissioners  of  Bankrupts,  and  by  them 
committed  for  returning  unsatisfactory  answers, 
was  on  the  10th  of  November  1 843,  examined  be- 
fore a  single  commissioner  in  the  country,  who 
then  stated  that  he  would  not  grant  a  warrant  On 
the  21st  of  November  tbe  Commissioner  did  grant 
a  warrant  of  commitment  against  him,  which  set 
forth  the  questions  and  answers  on  the  latt  examin- 
ation only,  and  stated  that  the  answers  were  not 


satisfactory  :->H eld,  first,  that  a  aingle  Commia- 
siooer  had  power  to  commit  under  Sie  46th  and 
52nd  sections  of  the  5  &  6  Vict  c  122.  Secondly, 
that  it  was  unnecessary  to  set  out  in  the  warranty 
the  examinations  taken  prior  to  November  1843L 
Lastly,  that  it  did  not  clearly  appear  that  the  Com- 
missioner was  funetue  officio,  on  the  10th,  so  as  not 
to  be  entitled  to  issue  his  warrant  on  the  21st  of 
November;  and  under  the  above  dicomstanoes 
the  Court  refused  to  grsnt  a  habeat  eorpme  to  dis- 
charge the  bankrupt  Ex  parte  Datmctp,  13  Law 
J.  Rep.  (k.s.)  Exch.  165 ;  12  M.  &  W.  271. 

The  defendants,  commissioners  of  bankrupts^ 
issued  their  summons  to  the  plaintiff,  wherein  they 
commanded  him  to  appearat  their  meeting,  at  elewn 
o'clock,  and  bring  with  him  a  certain  deed  of  asiigB- 
ment.  He  appeared  accordingly  at  eleven,  and 
afterwards  at  one,  when  the  commissioners  being 
engaged  in  another  case,  and  his  attendance  not 
being  dispensed  with,  he  went  away  before  hecoold 
be  examined.  He  was  afterwards  apprehended,  by 
virtue  of  a  warrant  issued  by  the  oommiasionenb 
The  warrant,  after  recitins  the  summons,  &c;,  di- 
rected the  constable  to  brmg  him  before  the  com- 
missioners "to  be  examined  as  aforesaid,  and  to 
produce  the  said  assignment:"— Held,  first,  that  the 
issuing  of  the  warrant  was  regular,  the  plaintiff 
being  bound,  not  only  to  attend  at  the  appointed 
hour,  but  to  wait  till  he  could  be  examined.  Secondly, 
that  the  warrant  was  not  vitiated  by  the  introduction 
of  the  words  "  to  be  examined  as  aforesaid,  and  to 
produce  the  said  assignment ;"  and  that  the  Judge^ 
instead  of  nonsuiting  the  plaintiff  should  have 
directed  the  jury  to  find  a  verdict  for  the  defendants. 
Wright  V.  Maude,  12  Law  J.  Rep.  (n.s.)  Exch.  22; 
10  M.  &  W.  627 ;  2  Dowl.  P.C.  (h.s.)  517. 

In  a  commitment  of  a  bankrupt,  for  not  satisfac- 
torily answering  questions  put  to  him  in  the  coono 
of  an  examination,  the  qif^estions  and  answefs  in 
respect  of  which  the  commitment  prooeeds  shoald 
be  set  forth  and  particularised!  and  therefore  a 
general  allegation  of  the  answers  having  been  un- 
satisfactory, is  not  sufficient  In  re  Uadimfd,  I 
Dowl.  P.C.  (K.8.)  885. 

A  prisoner  detained  in  the  Queen's  Prison  since 
1841,  under  three  executions,  one  of  which  was  for 
a  debt  exceeding  20^,  in  August  1844  petitioned  the 
Court  of  Bankruptcy,  under  the  statutes  6  8i6  Vict 
c  1 16,  and  7  &  8  Vict  c  96,  and  obtained  an  in- 
terim order  for  protection  from  process,  and  was 
ordered  by  the  commissioner  to  be  dischaiged,  and 
was  discharged  out  of  custody  a*  to  such  exseutiona, 
according  to  the  last-mentioned  statute.  Upon  his 
coming  up,  purauant  to  notice,  for  hia  first  examin- 
ation, in  the  following  month,  it  appeared  to  the 
commissioner  that  the  petitioBer  had  recently  peti- 
tioned the  Insolvent  Debtors  Court;  and  that  all 
his  estate  and  eflfects  were  then  vested  in  the  pro- 
visional assignee  of  that  court,  under  the  vestmg 
order ;  and  that  the  proceedings  were  then  pending, 
whereupon  the  commissioner  refused  the  final  order, 
and  ordered  that  the  petitioner  should  be  remanded 
to  his  former  custody,  as  to  such  executions  as  would 
remain  in  force  if  the  interim  order  had  not  been 
made,  and  ordered  one  of  the  mesaengers  of  the 
Court  of  Bankruptcy  to  take  the  petitiOBer,  and 
convey  him  to  the  Queen's  Prison,  there  to  be 
detained  upon  such  executions: — Helc^  that  the 
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coBuniMioaer  had  power  to  make  this  order  of 
remand,  under  thettatutetabore  referred  to,  although 
the  ground  of  remand  was  not  one  of  those  specified 
in  sect  24.  of  the  7  &  8  Vict  o.  96,  which  gives 
power  to  remand  in  certain  oases. 

Held,  also,  that  this  was  not  a  case  within  the 
piOTiso  to  sect  2&  of  the  same  act 

The  Court  will  not  consider  whether  the  commis- 
sioner had  rightly  determined  that  the  petitioner's 
caae  was  not  within  the  act,  as  thai  waa  a  question 
which  the  commissioner  had  jurisdiction  to  inquire 
into  and  determine,  and  this  Court  was  not  author- 
ised to  reriew  his  decision.  In  n  Partington^  14 
Law  J.  Rep.  (n.s.)  aB.  57. 

A  prisoner  who  had  been  for  more  than  twelve 
moQlha  in  custody,  in  August  1844  petitioned  the 
Court  of  Bankruptcy,  and  was  discharged  by  the 
commissioner,  with  an  interim  order  for  his  proteo* 
tion  from  process.  Upon  the  examination,  the 
oommisaiooer  refused  the  final  order,  and  remanded 
the  defendant  to  his  former  custody,  on  the  ground 
that  he  was  not  entitled  to  the  benefit  of  the  aet, 
aa  he  had  recentiy  petitioned  the  Insolvent  Debtors 
Court  and  all  his  estate  was  vested  in  the  provi- 
■ional  assignee  of  that  court: — Held,  that  the  com- 
missioaer  had  a  right  to  remand,  though  on  a  ground 
not  specified  in  the  24th  section  of  the  7  &  8  Vict 
c.  96,  such  right  being  incident  to  his  jurisdiction 
to  grant  the  interim  order. 

The  28th  section  gives  the  commissioner  power, 
*'  if  BO  day  be  named  for  making  the  final  order,  or 
if  the  eonsidention  of  such  final  order  be  a4joumed 
awe  dUf  or  such  final  order  be  refused,"  to  make 
mxL  Older  to  protect  the  petitioner  from  arrest  or  de« 
tention,  to  take  efiect  after  the  time  to  be  named  in 
anch  order ;  and  then  provides  *'  that  no  debtor  shall 
be  imprisoned  on  any  process  for  more  than  twelve 
calendar  months,  for  any  debt  contracted  before  filing 
Ilia  petition,  in  case  the  final  order  shall  be  reftised, 
or  shall  not  be  made,  or  in  case  the  protecting  order 
•hall  not  be  renewed" : — Held,  that  this  provision 
applies  to  cases  in  which  the  defendant  is  entitied 
to  the  benefit  of  an  interim  order,  and  limits  the 
imprisonment  to  twelve  months  after  the  refusal  of 
the  filial  order,  or  its  indefinite  postponement  or  the 
nea-ienewal  of  the  interim  order.  In  n  Pwrtmgtony 
14  Law  J.  Rep.  (n.s.)  Exoh.  122;  13  M.&  W.  670; 
2  DowL  &  L.  F.C.  650. 

A  debtor  to  a  bankrupt  having  been  lawfully 
arrested  by  warrant  issued  by  a  commissioner 
(forming  a  district  court  of  bankruptcy)  under 
the  6  Geo.  4.  c  16.  s.  33.  and  6  &  6  Vict  c  122. 
waa  hroui^t  up  in  euatody  of  the  messenger,  to  be 
examined,  and  afker  his  examination  the  commia* 
sioaer  said  he  was  discharged  on  payment  of  the 
costs,  and  a  memorandum  to  that  efiect  was  in- 
dorsed on  the  warrant  but  not  under  the  seal  of  the 
commisciDner.  In  an  action  of  trespass  for  detain- 
ing the  debtor  until  the  costs  were  paid, — Held,  that 
the  operalioB  of  the  warrant  which,  on  the  face  of 
it  justified  the  custody  only  until  the  debtor  wss 
brought  before  the  commissioner  to  be  examined, 
ceased  aa  soon  as  he  was  brought ;  certainly  after 
the  oath  had  been  taken  and  the  examination  com- 
menced ;  but  that  the  debtor  was  liable  to  be  further 
detained  under  the  6  Qeo.  4.  c  16.  s.  34,  by  warrant 
which  by  the  5  &  6  Vict  c.  122.  s.  79.  must  be  under 
the  hand  and  seal  of  the  commissioner. 


Held,  also,  that  the  Courts  of  Bankruptey,  though 
they  are  constituted  by  the  5  &  6  Vict  c  122.  s.  66. 
courts  of  record,  and  have  the  power  of  committing 
for  contempt  have  not  a  common-law  jurisdiction, 
or  any  other  power  than  that  which  the  statute  gives, 
or  which  is  incident  thereto ;  therefore  that  the 
order  for  the  detention  of  the  debtor  until  the  costs 
were  paid,  was  without  jurisdiction  and  void,  and 
that  the  messeneer  alto  must  be  aasumed  to  have 
known  tbe  invalidity  of  the  order,  and  was  not 
protected  by  it 

Held,  also,  that  the  messenger  was  liable  in  an 
action  of  trespass.  Watwn  v.  BodeU,  14  Law  J.  Rep. 
(N.B.)  Exch.  281 ;  14  M.  &  W.  67. 

(6)  Dutus  and  LiaUUties, 

It  is  part  of  the  duties  of  the  commissioners  to 
execute  any  reference  made  to  them  by  the  Court 
of  Review ;  but  neither  the  Chief  Judge  of  that 
Court  nor  the  Lord  Chancellor  has  authority  to 
compel  them  to  do  so,  in  caae  of  their  refusal.  Ex 
pane  Steward  re  Blake,  13  Law  J.  Rep.  (ii.b.) 
Bankr.  10. 

QiuBre — Whether  a  commissioner  of  the  Court 
of  Bankruptcy  is  bound  to  obey  an  order  of  refer- 
ence of  the  Court  of  Review.  Bx  parte  CurlewU  re 
CmriewU,  3  M.  D.  &  D.  362. 

(H)  Equitable  Relxev. 

Where  short  bills  had  been  deposited  with  country 
bankers  and  had  been  by  them  indorsed  to  their 
agents  in  London,  who  had  a  lien  upon  them  for 
advances  to  the  country  bankers: — Held,  on  the 
bankruptcy  of  the  country  bankers,  that  the  pro- 
ceeds of  the  bills,  after  satisfying  the  lien  of  the 
London  bankers,  ought  to  be  distributed  rateably 
among  the  depositors  of  the  short  bills.  Ex  parte 
Froggatt  re  Parker,  3  M.  D.  &  D.  322. 

(I)  Inspector. 

In  an  order  appointing  an  inspector,  liberty  was 
given  to  him  to  apply  to  the  Court  or  to  the  com- 
missioner. Ex  parte  Sandereen  re  Eoane,  3  M.  D. 
&  D.  300. 

The  Court  will  not  order  the  appoiAtment  of  an 
inspector  of  the  separate  estate  of  one  of  the  bank- 
rupts before  the  choice  of  assignees.  In  re  Daintry 
and  Kyle,  2  M.  D.  &  D.  257. 

An  order  was  obtained  for  the  appointment  of  an 
inapector,  to  be  chosen  by  the  separate  creditors,  for 
the  purpose  of  protecting  their  interests  against  the 
claims  of  the  joint  creditors.  At  a  meeting  held 
for  this  purpose,  one  of  the  assignees  and  the  soli- 
eitor  to  the  fiat  took  an  active  part  in  favour  of  a 
particular  individual,  for  whom  the  commissioners 
also  permitted  a  creditor  holding  a  mortgage  on  the 
joint  estate  to  vote,< — which  carried  the  election. 
The  Court,  under  these  circumstances,  annulled  the 
choice,  and  appointed  the  party  who  would  have 
been  otherwise  elected  by  the  majority  in  number 
and  value  of  the  separate  creditors.  Ex  parte 
Wileon  re  Manley,  1  M.  D.  &  D.  636. 

Under  a  joint  fiat,  if  the  interests  of  the  separate 
creditors  require  it  the  Court  will  make  an  order  for 
the  appointment  by  tiiem  of  an  inspector  to  collect  in 
the  separate  effects,  with  authority  to  bring  actions, 
&c.  in  the  names  of  the  assignees.  Ex  parte  Wright 
re  Damiry,  2  M.  D.  &  D.  434. 
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A  teptimte  fiat  wu  ntnuned  in  fiiToar  of  «  rab- 
leqneiit  jomt  one^  notwithstanding  the  aeparate 
estate  was  more  important  than  the  joint  estate,  and 
one  of  the  bankrupts  intended  to  dispute  his  hank- 
mptcy.  If,  under  such  circumstances,  an  inspector 
should  become  necessary  to  protect  the  interests  of 
the  separate  creditors,  the  appointment  will  be  at 
the  expense  of  the  joint  estate.  Sx  parti  Bwdikim 
re  MiUt,  2  M.  D.  &  D.  187. 

Where  an  inspector  is  appointed  to  protect  the 
intereste  of  the  separate  creditors,  the  costs  of  and 
incidental  to  the  application  were  directed  to  be  paid 
out  of  the  separate  estate.  Ex  parte  Howard  re 
Hurat,  2  M.  D.  &  D.  485. 

The  costo  of  appointing  an  inspector  do  not,  as 
of  course,  come  out  of  the  estate  on  behalf  of  which 
be  is  appointed.  Ex  parte  SanderMn  re  Evant^  3 
M.  D.  &  D.  800. 

(J)   COMPBOHISE. 

Qtuere — ^YHiether  the  Court  will  set  aside  a  com- 
promise agreed  to  at  a  meeting  properly  convened) 
on  the  ground  merely  of  ite  being  an  imprudent 
agreement,  without  fraud  being  suggested. 

Neither  the  bankrupts  nor  their  representetiYet 
bare  a  right  to  appear  on  petitions  relating  to  com- 
promises of  claims  on  behalf  of  the  estate.  E* 
parte  Magmu  re  GrunSbry,  3  M.  D.  &  D.  693. 

(K)  Pboov  of  Debt. 
(a)  IngeneraL 

Teas  are  sold  to  be  paid  for  at  appointed  days, 
the  sales  being  made  according  to  the  custom  of 
the  trade,  whereby  the  goods  when  sold  are  left  as 
a  pledge  for  fliU  payment  with  the  vendor,  who,  in 
ease  of  non-payment,  is  at  liberty  to  re-sell,  and 
efaaige  the  loss  to  the  original  purchaser.  The 
purchase-money  is  not  paid  at  the  appointed  time^ 
tile  purchaser  oecomes  bankrupt,  and  the  vendor 
having  sold  part  of  the  teas  before  the  fiat,  and  the 
Kst  afterwards,  gives' the  estate  credit  for  the  clear 
proceeds  of  the  sales,  tendering  a  proof  for  the  re- 
sidue of  the  original  purchase-money : — Held,  that 
although  there  was  no  delivery  of  the  goods,  the 
original  sal^  was  a  binding  contract  within  the 
Statute  of  Frauds,  and  that  the  claim  of  the  ven- 
dors constituted  not  unliquidated  damages  but  a 
proveable  debt  Ex  parte  Moffat  re  Tate,  2  M.  D. 
&  D.  170. 

B  being  in  custody  under  a  ea,  to,,  at  the  suit  of 
the  plaintifi^  the  defendant  entered  into  the  follow- 
ing undertaking: — **  In  consideration  of  your  dis- 
charging B,  I  undertake  that  he  shall  pay  the  debt 
due  to  you  by  four  half-yearlv  instalmenta;"  B  was 
discharged  accordingly: — Held,  that  this  under- 
taking constituted  a  debt,  proveable  under  a  fiat  of 
bankruptcy  against  the  defendant  Lane  v.  Burg' 
hart,  10  Law  J.  Rep.  (n.b.)  aB.  343;  1  O.  &  D. 
311. 

The  bankrupt  was  a  member  of  a  joint-stock 
banking  company,  and  kept  an  account  with  the 
bank  as  a  customer ;  at  the  time  of  his  bankruptoy 
he  was  indebted  to  the  bank  in  a  considerable  balance 
beyond  the  value  of  his  shares  in  the  bank,  and 
some  other  properhr  on  which  the  company  had  a 
lien : — Held,  that  this  balance  constituted  a  prove- 
able debt  Ex  parU  WaUU  re  Drewry,  2  M.  D.  & 
0.201. 


A  lent  part  of  his  Cuba  bonds  to  tbe  firm,  upon 
their  undertakiUg  to  replace  them  within  three 
months,  if  required  so  to  do  by  A,  and  the  firm 
deposited  in  the  box  some  railway  bonds  as  a  secur- 
ity. After  the  expiration  of  three  months,  these 
bonds  were  changed  for  other  bonds,  and  no  time  was 
agreed  upon  for  replacing  the  Cuba  bonds : — Held, 
that  A  had  no  proveable  debt  against  the  estate  of 
the  firm,  or  of  any  of  the  partners,  in  respect  of  this 
loan,  and  that  he  was  not  entitled  to  the  proceeds 
arising  from  the  sale  of  the  bonds  which  had  been 
so  deposited.  Ex  parte  Eyre  re  BtddmXph,  12  Law 
J.  Rep.  (ir.B.)  Ch.  266 ;  3  M.  D.  &  D.  12 ;  1  Ph. 
227. 

Where  the  defendant  in  an  action  has  become 
bankrupt,  after  verdict  and  before  judgment,  and 
the  plaintiff  has  proved  for  the  debt,  but  has  not 
been  permitted  to  prove  for  the  costs,  the  Couit 
will,  upon  summary  application,  under  6  Geo.  4. 
c.  16.  s.  69,  stay  proceedings  in  the  action  for  the 
recovery  of  the  costo.  Woodward  v.  Mereditk,  13 
Law  J.  Rep.  (m.s.)  aB.  822;  2  Dowl.  &  L.  P.C. 
136. 

(6)  Under  joint  Fiat. 

A  testatrix  bequeathed  3,000/.  to  two  trustees 
upon  trust  to  invest  it  in  the  ftmds  or  on  real  se- 
curities, or  to  lend  it  to  the  house  of  H  &  Ca,  by 
whatever  firm  the  same  might  be  called,  at  interest, 
with  power  to  vary  the  securities  for  others  of  a 
like  nature.  The  house  of  H  &  Co.  then  consisted 
of  the  two  trustees  and  two  other  partners.  One 
of  the  trustees  died,  and  successive  changes  took 
place  in  the  firm,  which  ultimately  consist^  of  the 
surviving  trustee  and  a  new  partner,  who  had  notice 
of  the  trust  At  the  death  of  the  testatrix,  the  then 
firm  owed  to  her  estate  more  than  3,0001.,  ^nd  that 
amount,  less  the  legacy  duty,  was  suffered  to  remain 
due  from  them  at  interest,  and  was,  on  the  succes- 
sive changes  of  the  firm,  carried  over  to  the  credit 
of  the  trustee  as  due  from  the  new  firm,  and  on  the 
last  change,  the  surviving  trustee  took  from  his 
partner  and  himself  a  promissory  note  for  the  amount, 
payable  six  months  after  notice.  On  the  firm  be- 
coming bankrupt, — Held,  that  a  breach  of  trust  had 
been  committed,  and  that  there  was  a  right  of  proof 
against  each  separate  estate.  Ex  parte  Pauisoa  re 
Harford,  1  De  Gex,  79. 


(c)  By  Bankrupt  Creditor,  Feme  Covert^ 

persont. 

Where  a  creditor  becomes  bankrupt  he  must  join 
with  his  assignee  in  the  affidavit  in  proof  of  the 
debt  The  affidavit  of  the  assignee  alone  is  not 
sufficient  Ex  parte  Robton  re  Jmner,  2  M.  D.  &  D. 
66. 

Feme  covert  petitioning  by  her  next  friend  per- 
mitted to  prove  the  value  of  a  legacy  of  stock  be- 
queathed to  her  separate  use,  but  transferred  into 
the  name  of  her  husband,  who  sold  it  out,  and 
became  a  trustee  appointed  to  receive  the  diri* 
dends.  Ex  parte  Wellt  re  Whitmare,  2  M.  D.  ft  D. 
604. 

Executors  liable  for  the  default  of  tiielr  co-exe- 
cutor, who  had  become  bankrupt, — Held,  entitled 
upon  payment  by  them  to  the  benefit  of  the  proof 
in  bankruptcy  against  bis  estate.  Lincoin  v.  Wriglitt 
4  Bea.  427. 
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On  a  diisolatioii  of  partnership,  the  retiring 
gives  to  the  continuing  partner  a  bond  for  a  aom 
payaUe  by  instalments,  and  after  one  instalment  is 
paidt  it  is  agreed  that  the  bond  shall  be  cancelled, 
on  the  obligor  giving  fresh  bonds  for  sums  amount- 
ing to  the  sum  then  due :  such  new  bonds  being 
executed  to  obligees  nominated  by  the  retired  part- 
ner. At  the  time  of  executing  the  new  bonds,  the 
obligor  is  under  some  degree  of  pecuniary  pressure, 
but  does  not  contemplate  bankruptcy  or  msolvency* 
Afterwards  he  becomes  bankrupt: — Held,  that  the 
new  obligees  were  entitled  to  prove  against  his 
estate,  and  that  the  want  of  any  notification  of  the 
dissolution  of  partnership,  or  of  any  change  in  the 
style  of  the  firm,  or  of  any  consideration  between 
the  new  and  old  obligees,  or  between  the  obligor 
and  the  new  obligees,  would  make  no  difierence« 
/«  re  Todd,  1  De  Gex,  87. 

A,  an  innkeeper,  assigns  the  premises  and  furni- 
ture  to  B,  as  his  successor  in  the  inn,  and  placea 
his  son,  who  was  a  minor,  with  B,  at  a  yearly 
salary  in  the  first  instance,  but  upon  the  under* 
stan^og  that  he  was  afterwards  to  be  taken  in  as  a 
partner.  The  licence  is  transferred  to  B  and  A*b 
son  jointly,  and  B  becomes  bankrupt  after  con- 
tracting a  large  debt  with  A,  the  proof  of  which  is 
rejected  by  the  commissioners  on  the  ground  that 
A  concealed  his  son's  minority,  and  thus  induced 
parties  to  trust  the  bankrupt,  who  had  no  capital : — 
Held,  that  the  commusioners  were  not  justified  in 
rejecting  the  prooC  E*  parte  AriAer  re  New,  2 
M.  D.  &  D.  784. 

A  &  Co.  wrote  a  letter  to  B  in  the  following 
terms : — "  We  hereby  become  bound  to  guarantee 
to  you  all  current  obligations  and  engagements  in 
your  hands  to  which  C  may  be  a  party,  and  all  his 
future  obligations  and  engagements  that  may  come 
into  your  ^rnds."^  After  the  date  of  this  letter,  B 
discounted  bills  for  C,  and  A  &  Co.  became  bank- 
rupt:—  Held,  that  under  this  guarantee,  B  was 
entitled  to  prove  the  debt  incurred  in  respect  of 
discounting  the  bills  against  the  estate  of  the  bank* 
rupts.  Ex  parte  Littlejohn  re  Duncan,  12  Law  J. 
Bep.(N.a.)  Bankr.  31 ;  3  M.  D.  8e  D.  182. 

(^)  Annuity. 

[See  JZr  parte  Broadky  re  Pilcker,  poet,  («)  Con- 
tingent Debts.] 

An  annuity  granted  for  a  term  of  years,  the  con- 
sideration for  which  was  the  good  will  of  a  business, 
may  be  ordered  to  be  valued  according  to  the  di- 
rections of  the  6  Geo.  4.  c.  16.  s.  64.  Ex  pwrie 
JSeholee  re  Jemmett,  1  M.  D.  &  D.  384. 

The  bankrupt,  in  consideration  of  7,000/.,  granted 
an  annuity  of  9242.  140.  for  his  life,  he  to  be  at 
liberty  to  redeem  the  whole  annuity  for  7,0002., 
and  upon  such  repurchase  of  the  said  annuity  the 
grantee  was  to  assign  any  policy  or  policies  of  as- 
surance which  he  should  or  might  have  effected 
upon  the  life  of  the  bankrupt  The  grantee  effected 
assurances,  and  then  the  grantor  became  bank- 
rupt : — Held,  that  the  grantee  was  entitled  to  prove 
for  the  value  of  the  full  amount  of  the  annuity, 
without  deducting  the  yearly  premiums,  and  with- 
out giving  up  the  policies  to  the  assignees.  Ex 
parte  Fanuah  re  Burghart,  10  Law  J,  Rep.  (n.8.) 
Bankr.  50;  1  M.  D.  &  D.  514. 

A,  B,  and  C  (C  being  a  surety  only)  jointly 


and  severally  granted  an  annuity  in  eonsideration 
of  a  sum  of  money  paid  to  A  and  B,  and  cove- 
nanted that  they,  or  some  or  one  of  them,  would 
pay  the  annuity.  A  warrant  of  attorney  was  also 
given  to  enter  up  judgment  against  the  three,  or 
any  or  either  of  them,  as  a  further  security  for  the 
payment  of  the  annuity ;  and  a  joint  judgment  was 
entered  up  against  the  three.  A  and  B  became 
bankrupts : — Held,  that  the  grantee  of  the  annuity 
might  prove  under  that  fiat  against  the  two  for  the 
value  of  the  annuity ;  the  debt  on  the  covenant  not 
being  merged  in  the  joint  judgment  against  the 
three ;  and  A  and  B  being  the  grantors  who  re- 
ceived the  consideration  money.  Ex  parte  PenmeU 
re  Keareley,  10  Law  J.  Rep.  (N.a.)  Bankr.  77;  2 
M.  D.  &  D.  273. 

(e)  Bonds. 

A  and  B  enter  into  a  joint  and  several  bond  to  C, 
D  and  £ ;  C  delivers  the  bond  to  A  (who  was  her 
son)  for  safe  custody,  and  after  for  some  time  re- 
ceiving the  interest  firom  A,  she  and  D,  another  of 
the  obligees,  die.  B,  one  of  the  obligors,  also  dies, 
when  his  executors  and  A  make  an  arrangement 
together  without  the  privity  of  £,  the  surviving 
obligee,  and  erase  the  name  and  seal  of  B  from  the 
bond: — Held,  that  this  did  not  invalidate  the  bond 
as  against  A,  and  that  on  his  bankruptcy  the  snr- 
vivinff  obligee  might  prove  for  the  amount  of  the 
principal  and  interest  due  upon  the  bond.  Bx  parte 
Smith  re  Smith,  8  M.  D.  &  D.  378. 

Members  of  a  brewing  firm  execute  a  joint  and 
several  bond  to  the  bankers  of  the  firm,  conditioned 
to  be  void  if  the  brewers  paid  the  balance  due  at 
any  time  to  the  bankers  when  thereunto  requested, 
such  request  to  be  in  writing,  and  to  be  sent  to  tho 
bank  on  the  bankruptcy  of  one  of  the  obligors :' — 
Held,  that  a  request  must  have  been  made  before 
the  bankruptcy  to  entitle  the  bankers  to  prove.  But 
it  appearing  that  the  amount  was  due  on  bills  of 
exchange  which  had  been  dishonoured,  and  which 
the  bankers  had  in  writing  required  the  brewers  to 
pay,  without,  however,  referring  to  the  bond: — Held, 
that  this  was  a  sufiScient  request 

The  bills  were  drawn  or  accepted  by  the  bank- 
rupt and  two  other  directors  of  the  brewing  firm> 
describing  themselves  as  such  directors,  but  not 
otherwise  purporting  to  bind  the  firm :  —  Held, 
that  this  created  no  separate  liability  of  the  bank- 
rupt entitling  the  bankers  to  prove  on  the  bills  alone. 
Ex  parte  FUntoff  re  Rodham,  3  M.  D.  &  D.  726. 

(/)  BUls,  Notet,  and  Cheques, 
[See  ante,  {e)  Bonds.] 

A  owed  B  2772.,  and  to  secure  the  amount  depo- 
sited wi^  him  bills  to  the  amount  of  1,5182.  drawn 
by  A  and  accepted  by  C ;  A  and  C  both  became 
bankrupt: — Held,  that  B  might  prove  the  full 
amount  of  the  bills  under  the  fiat  against  C,  but 
not  receive  dividends  beyond  the  sum  of  2772.  Ex 
parte  PMUpe  re  Parker,  1  M.  D.  fir  D.  232. 

A  and  B,  as  joint  executors,  carry  on  their  tes- 
tator's trade  in  copartnership  for  the  benefit  of  his 
family,  and  it  is  arranged  between  them  that  A 
should  alone  draw  and  accept  bills  and  manage  the 
cash  transactions.  A  having  refused  to  accept  any 
more  bills  drawn  by  H  and  D,  B,  unknown  to  A, 
authorizea  her  son  to  accept  them,  and  A  and  B 
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afterwards  become  bankropt :  ^  Held,  that  the 
holders  of  these  bilU  oould  not  prove  them  against 
the  joint  estate.  Ex  partg  Hoidtunrth  re  Robinson, 
1  M.  D.  &  D.  47fi. 

Proof  admitted  on  a  bill  of  exchange  obtained 
by  fraud,  where  the  holder  was  ignorant  of  the 
fraud.  Ex  parU  Samuel  re  PfUlpot,  2  M.  D.  &  D. 
384. 

A  creditor  £or  goods  sold,  who  has  received  bills 
for  the  amount,  may  prove  for  part,  and  proceed  at 
law  for  the  other  (confirming  Ex  parte  Sly,  2  G.  &  J. 
163).  Newton  re  Newton,  11  Law  J.  Rep.  (n.8.) 
Bankr.  7 ;  2  M.  D.  &  D.  422. 

A  and  B,  who  are  partners,  and  C  as  their  surety, 
gave  a  joint  and  several  promissory  note  to  D,  by 
which  they  jointly  and  severally  promise  to  pay  D 
the  amount  of  a  partnership  debt  due  from  A  and 
B.  The  note  was  signed  by  A  and  B,  not  as  indivi- 
duals, but  in  their  partnership  firm,  and  by  C, 
the  surety : — Held,  that  this  note  could  not  be 
treated  as  the  several  note  of  each  one  of  the 
three,  but  as  the  several  note  only  of  the  surety 
and  the  joint  note  of  A  and  B ;  and  that  on  the 
bankruptcy  of  A,  who  had  survived  his  partner,  B, 
the  holder  of  the  note,  could  only  rank  as  a  cre- 
ditor against  the  joint  estate.  Ex  parte  Wilson  re 
Manley,  3  M.  D.  &  D.  57. 

Where  A  survived  B,  his  partner,  and  continued 
the  business  in  the  same  firm  of  A  &  B ;  and  at  the 
time  of  B*8  death  a  large  balance  was  owing  by  them 
to  their  bankers,  to  whom  A*  some  time  after  B'a 
death,  indorsed  several  bills  in  the  partnership  firm 
of  A  and  B : — Held,  that  it  could  not  be  inferred 
from  this  circumstance  alone  that  the  bills  were  so 
indorsed  upon  a  partnership  transaction  of  A  to 
B,  and  that  the  bankers  might  prove  the  amount  of 
the'  bills  against  the  separate  estate  of  A.  Ex  parte 
Wilson  re  Manky,  8  M.  D.  &  D.  57. 

B  accepted  bills  in  favour  of  A,  and  delivered 
them  to  A  for  the  special  purpose  that  A  should 
raise  money  on  them  for  B.  A  brought  an  action 
against  B  on  these  bills,  and  recovered  judgment 
against  him  for  the  amount  of  the  bills.  B  having 
afterwards  become  bankrupt,  A  tendered  a  proof 
for  the  sum  for  which  he  had  recovered  judgment 
The  proof  was  rejected.  Ex  parte  Mudie  re  James^ 
12  Law  J.  Rep.  (n.s.)  Bankr.  25  ;  3  M.  D.  &  D.  66. 

Two  of  six  partners  who  had  giTcn  a  confidential 
clerk  a  general  authority  in  writing  to  sign  bills 
and  notes  on  behalf  of  the  firm,  directed  the  clerk  to 
sign  four  promissory  notes  in  Uie  name  of  the  firm, 
payable  respectively  to  one  or  the  other  of  the  two 
partners  who  claimed  to  be  creditors  of  the  aggre- 
gate firm  in  respect  of  an  excess  of  capital  ad- 
vanced bv  them  for  the  purposes  of  the  partner- 
ship. The  two  partners  afterwards  indorsed  the 
notes  to  a  separate  creditor  for  a  private  debt  of  ono 
of  the  two  : — Held,  that  although  as  between  these 
two  partners  and  the  other  members  of  the  firm  the 
notes  were  unjustifiably  created  and  possessed  by 
the  two,  yet  in  the  absence  of  all  fraud  or  con- 
nivance in  the  transaction  by  the  party  to  whom 
the  notes  were  indorsed,  the  firm  of  the  six  were 
liable  for  the  amount ;  and  that  on  the  bankruptcy 
of  the  firm  the  holder  of  the  notes  had  a  right  to 
prove  the  amount  of  them  against  the  joint  estate. 
Ex  parte  Bushell  re  Acraman,  3  M.  D.  &  D.  615. 

A  customer  paid   in  bills  of  exchange  to  his 


bankers  and  became  bankrupt.  The  baakera 
proved  for  the  whole  balance  due  fhnn  him,  and 
afterwards  some  of  the  bills  of  exchange  paid  in  were 
paid  in  full  by  other  parties  liable,  some  before  and 
some  after  the  dividend  was  declared  : — Held,  that 
the  proof  ought  to  be  reduced  by  the  amount  of  the 
paid  bills  and  the  dividends  refunded.  Ex  parte 
Hornby  re  Pritehard,  1  De  Gex,  69. 

R  M,  who  carried  on  business  in  partnership 
with  J  C,  J  P,  and  T  S,  as  bankers,  signed  one  of 
the  notes  of  the  bank  in  this  form,  "  I  promise  to 
pay,  &c  For  J  C,  R  M,  J  P  and  T  S,  R  M."  On 
the  firm  becoming  bankrupt, — Held,  that  the  holders 
could  not  prove  on  this  note  against  the  separate 
esUte  of  R  M.    In  re  Clarke,  1  De  Ges,  153. 

Customers  draw  cheques  on  their  bankers  with 
whom  their  accounts  are  already  overdrawn,  and 
pay  away  the  cheques,  which  come  to  the  hands 
of  other  bankers.  The  second  bankers  remit  to  the 
first  the  cheques  in  a  printed  circular,  dedring  the 
amount  of  diem  to  be  paid  to  the  London  corre- 
spondents of  the  second  bankers.  Notwithstanding 
thia  circular,  the  custom  between  the  bankers  is  to 
pay  one  another^s  cheques  so  far  as  cixcttmstancea 
permit,  by  remittances  of  notes  of  the  bankers 
sending  the  cheques  directly  to  those  bankers,  the 
understanding  being,  however,  that  the  chcMjuea 
should  be  paid  on  the  day  on  which  they  are  re- 
ceived, or  on  the  day  following,  either  by  such 
remittances,  or  by  remittances  according  to  the 
directions  of  the  circular.  The  first  bankers  give 
the  second  credit  in  their  books  for  the  amount 
of  the  cheques,  but  become  bankrupt  three  days 
alter  receiving  them,  and  without  having  made  any 
payment  or  remittance  in  respect  of  them,  knowing 
at  the  time  of  receiving  the  cheques  that  bankruptcy 
was  inevitable.  The  assignees  obtain  payment  from 
the  customers  of  the  full  amount  of  the  cheques: 
— Held,  that  the  second  bankers  were  entitled  to 
payment  in  full  of  the  same  amount  out  of  the 
bankrupt's  estate.  Ex  parte  Cole  re  Wise^  3  M.  D. 
&  D.  189. 

(g)  Banking  Company, 

Where  a  member  of  a  banking  company,  who  kept 
a  banking  account  with  the  company  as  a  customer, 
became  bankrupt,^Held,  that  under  1  &  2  VicL 
c.  96,  the  company  might  prove  for  the  balance  due 
from  the  bankrupt  member,  on  his  banking  accounL 
Ex  parte  Davidson  re  Caldieott,  10  Law  J.  R«p.  ( v.8.) 
Bankr.  58;  1  M.  D.  &  D.  648 :  confirmed  2  M.  D.& 
D.368;  ]lLawJ.Rep.(M.s.)Ch.l. 

L,  a  partner  in  the  bank  of  Messrs.  B  &  Col,  was 
appointed  treasurer  of  a  savings  bank.  L,  in  pur- 
suance of  the  statute  9  Geo.  4.  c  92.  a.  7,  gave  a 
bond,  by  way  of  security,  to  the  cleric  of  tlw  peaces 
and  in  the  returns  periodically  sent  to  the  Conimifr- 
sinners  for  the  Reduction  of  the  National  Debt,  in 
pursuance  of  the  46th  section  of  that  act^  acknow- 
ledged that  the  balancea  from  time  to  tiaoe  were  m 
his  hands.  The  managers  of  the  savings  faaiik, 
who  had  opened  an  aeooant  with  B  &  Ca  before 
L*8  appointment,  continued  that  aodonnt  after  audi 
appointment,  as  if  it  had  not  been  made,  and  not 
interfering  in  any  manner.  They  sent  the  money 
to  the  bank,  received  interest  on  it,  drew  it  out  hy 
their  cheques,  and  were  in  all  respects  treated  aa  the 
other  customers  of  the  bank.    B  &  Co. 
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bankniptti  and  at  the  time  of  the  bankniptcy  a 
balaaee  of  l,118£i  waa  dae  to  the  saTinga  bank,  on 
their  account  with  the  bank : — Held,  that  this  sum 
of  1,118/.  waa  money  in  the  hands  of  L,  by  virtue 
of  his  employment  under  8  &  4  Will.  4.  c.  14. 8.  28, 
and  payable  out  of  hia  separate  estate  in  priority 
to  hia  ether  debts.  Bx  parte  Riddle  re  Batton,  12 
Law  J.  Rep.  (ir.B.)  Bankr.  19 ;  3  M.  D.  ft  D.  80. 

Where  a  bankrupt,  after  the  commission  of  an  act 
of  bankruptcy,  of  which  his  bankers  had  notice, 
though  not  the  act  of  bankruptcy  on  which  the  fiat 
issued,  drew  upon  them  various  cheques  in  favour 
of  several  of  his  creditors,  which  cheques  were  duly 
paid  by  the  bankers,  it  waa  held  that  the  bankers 
oonld  not  prove  the  amount  of  these  payments  under 
the  fiat  Where  bankers,  with  the  knowledge  of  an 
act  of  bankruptcy  committed  by  their  customer, 
took  a  guarantee  from  a  surety  on  his  behalf,  to 
secure  to  a  given  amount  all  sums  then  or  thereafter 
to  become  due  from  the  customer,  but  the  surety 
had  no  notice  of  the  act  of  bankruptcy,  and  after* 
wards  paid  to  the  bankers  the  full  sura  for  which  he 
was  guarantee,  without  specifying  to  which  portion 
of  the  bankei^s  debt  the  payment  was  to  be  applied : 
—Held,  that  such  payment  was  to  go  in  reduction 
of  that  portion  of  the  banker's  debt  which  waa 
proveable  under  the  fiat,  and  not  of  that  which  was 
not  pioveable.  Ex  parte  Sharp  re  Ma$ant  8  M.  D. 
&  D.  490. 

The  8  ft  4  Will  4.  c.  14.  s.  28,  which  provides 
that  if  any  person  thereafter  to  be  appointed  to  an 
office  in  a  saving^  bank,  and  having  money  in  his 
hands  belonging  to  the  bank  shall  become  bank- 
rupt, the  bank  shall  be  paid  in  full,  applies  only 
to  savii^  banks  wMeh  have  conformed  to  9  Geo.  4. 
0.92. 

What  is  a  sufilcientcompliance  with  9  Geo.  4.  c.  92. 
a.  6,  providing  that  no  savings  bank  shall  have  the 
benefit  of  the  act  unless  its  rules  provide  that  no 
person  being  treasurer,  manager,  or  trustee  of  such 
institution,  or  having  any  controul  in  the  manage- 
ment thereof,  shall  derive  any  benefit  from  the  de« 
I»osita  in  the  bank,  except  as  in  the  act  mentioned. 

The  certificate  of  the  barrister  under  9  Geo.  4. 
c  92,  that  the  rules  of  a  savings  bank  aro  in  con- 
formity with  the  act,  is  not  conclusive.  Ex  parte 
HayHee  re  Clarke,  2  M.  D.  ft  D.  64^8. 

(A)  Damages, 

The  bankrupt  undertook  to  supply  a  creditor 
who  was  under  pecuniary  engagements  for  him  with 
five  pieces  of  cloth  per  week,  or  to  forfeit  and  pay 
104  per  piece  as  liquidated  penalty  for  every  piece 
deficient.  The  bankrupt  made  such  frequent  de^ 
fiiult  in  the  regular  supply  of  the  cloth  that  be 
incurred  penalties  to  the  amount  of  3,870/.,  which 
the^creditor  claimed  to  prove,  although  no  specific 
damage  was  alleged  to  have  been  sustained  by  him 
by  the  non-performance  of  the  agreement,  and  the 
only  balance  really  due  to  him  was  48/.  18t.  Bd, : — 
Held,  that  this  was  a  claim  for  unliquidated  damages 
founded  on  a  penalty,  and  was  uiereforo  not  the 
subject  of  proof.  Ex  parte  Maclean  re  Ewnu,  2  M. 
D.&D.564. 

An  ag^reement  is  entered  into  for  the  sale  of  a 
ship  at  sea,  when  she  should  arrive  at  her  port  of 
discharge,  for  4,000/.,  and  that  within  one  month 
after  her  arrival,  or  such  further  time  as  should  be 
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necessary  for  repairs  and  discharging  the  cargo,  the 
purchaser  should  on  the  execution  of  a  bill  of  sale 
to  him  of  the  vessel,  deliver  promissory  notes  for 
the  purchase-money,  in  default  whereof  the  vendor 
was  to  be  at  liberty  to  resell,  and  the  purchaser  was, 
within  a  month  after  the  resale,  to  pay  the  loss 
occasioned  thereby ;  and  if  the  ship  was  lost  the 
agreement  was  to  be  void.  The  purchaser  became 
bankrupt  before  the  ship  arrived,  and,  on  the  assig- 
nees declining  to  complete  the  contract,  the  vendor 
resold  :-.Held,  that  he  could  not  prove  for  the  loss 
occasioned  by  the  resale.  In  re  Galet,  I  De  Oex, 
100. 

(i)  Johti  and  Sepanede  Debts. 

A  ft  B  being  jointly  indebted  to  C,  B  becomes 
bankrupt,  but  Uie  joint  efllects,  not  being  more  than 
equal  to  the  payment  of  the  partnership  debts,  aro  left 
in  the  possession  of  A,  who  afterwards  makes  an 
arrangement  with  C  for  the  payment  of  his  debt  by 
instalments,  and  as  a  further  security  hands  over 
the  deeds  of  certain  leasehold  property  to  which 
he  was  separately  entitled  for  the  purpose  of  pre- 
paring an  assignment  A  only  paid  some  of  the 
instalments,  and  a  separate  fiat  afterwards  issued 
against  him : — Held,  that  this  was  no  evidence  of 
the  conversion  of  the  joint  debt  of  A  and  B  into  the 
separate  debt  of  A,  and  that  G  could  therefore  only 
prove  against  the  joint  estate.  Ex  parte  Smith  re 
Keatley,  1  M.  D.  ft  D.  165. 

Whero  a  separate  fiat  issues  against  one  of  two 
persons  who  have  been  in  partnership,  and  a  joint 
creditor  is  permitted  to  prove  his  debt,  the  Court 
will  direct  an  inquiry  whether  there  is  any  joint 
estate,  notwithstancting  the  partnership  was  dissolved 
before  the  issuing  of  the  fiat  Ex  parte  Birley  re 
Krauts,  1  M.  D.  ft  D.  387. 

Where  a  separate  fiat  was  issued  against  A,  on  the 
petition  of  two  persons  who  were  joint  creditors  of 
A  and  B  and  separate  creditors  of  A: — Held, 
(reversing  the  decision  of  the  Court  of  Review,) 
that  they  were  entitled  to  prove  against  the  estate 
of  A,  in  respect  of  both  the  joint  and  separate  debts. 
Ex  parte  Burnett  re  Blake,  11  Law  J.  Rep.  (n.s.) 
Ch.  180;  2  M.  D.  ft  D.  357:  reversing  s.  c.  10 
Law  J.  Rep.  (11.8.)  Bankr.  45 ;  and  1  111.  D.  ft  D. 
608. 

A  New  York  house  accepted  bills  for  the  accom- 
modation of  a  Virginia  house  on  an  agreement  for 
reimbursement  entered  into  by  a  London  merchant, 
the  correspondent  of  the  Virginia  house.  After- 
wards the  London  merchant  entered  into  partnership, 
and  by  letter  desired  the  New  York  house  to  transfer 
all  credits,  advices  and  instructions  then  in  force 
from  him  to  the  new  firm,  and  to  transfer  any 
balances  due  to  or  from  him  to  the  new  firm.  The 
New  York  house  replied  that  they  would  make  up 
and  transfer  to  the  new  firm  the  open  accounts  in 
joint  exchange  transactions,  but  they  hoped  to  have 
the  account  current  made  up  before  they  carried 
the  old  account  to  the  new  firm.  They  afterwards 
paid  the  accommodation  bills  and  drew  on  the  new 
firm  for  the  amount  The  new  firm  became  bank- 
rupt:— Held,  that  under  the  ciroumstances,  the 
separate  liability  was  discharged,  and  that  the  New 
York  house  were  only  joint  creditors.  Ex  parte 
Jackson  re  Warwick,  2  M.  D.  ft  D.  146. 

A  partnership  firm  mortgage  part  of  the  joint 
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estate  to  secure  a  joint  debt,  and  by  the  mortgage 
deed  corenant  jointly  and  severally  for  payment  of 
the  debt: — Held,  that  on  their  bankruptcy  the 
mortgagee  might  prove  the  whole  debt  against  each 
separate  estate  without  giving  np  his  security.  Ex 
parte  Shepherd  re  Ptummer,2M.  £>.  &  D.  204. 

A  joint-stock  banking  company  becomes  insol- 
vent, and  a  suit  in  Chancery  is  instituted  to  wind 
up  the  accounts.  A  separate  Hat  issues  against 
one  of  its  members,  and  his  separate  estate  pays  his 
separate  creditors  20s,  in  the  pound,  leaving  a  sur- 
plus : — Held,  that  the  joint  creditors  of  the  company 
are  entitled  to  receive  dividends  out  of  the  surplus, 
though  the  joint  estate  has  not  been  administered ; 
and  that  the  separate  creditors  are  not  entitled  to 
be  paid  interest  prior  to  the  joint  creditors  being 
nude  equal  as  to  the  principal*  Ex  parte  Wood  re 
Wehtter,  10  Law  J.  Ilep.(K.8.)  Bankr.  73;  2  M.  D. 
&  D.  28S. 

A,  B  and  C  dissolve  their  partnership,  and  C 
executes  a  regular  assignment  of  the  partnership 
eflbcts  to  A  and  B,  and  notice  of  the  dissolution 
appears  In  the  Oacette.  A  and  B  continue  the  busi- 
ness in  the  same  firm  until  the  bankruptcy,  which 
is  more  than  a  twelvemonth  after  the  dissolution 
and  assignment : — Held,  that  a  joint  creditor  of  A, 
B  and  C  could  not  prove  against  the  estate  of  A  and 
B.    Ex  parte  Gumey  re  GUuteott,  2  M.  B.  &  D.  541. 

A  and  B,  who  are  partners  trading  under  the  style 
of  C  &  Co.y  sign  a  guarantee  by  their  private  names 
onlyinthefoUowing  form:  *' The  undersigned  hereby 
guarantee,"  &c.  ^Inn^fe— the  proof  in  bankruptcy 
upon  this  guarantee  must  be  made  against  the  joint 
estate,  if  there  were  any. 

But  the  partnership  having  been  dissolved  after 
the  signature  of  the  guarantee  by  an  agreement 
under  which  B  was  to  be  the  sole  owner  of  the 
stock,  debts,  and  effects  of  the  firm,  he  taking  on 
himself  its  liabilities: — Held,  that  a  mere  general 
statement  that  at  the  time  of  the  dissolution  then 
were  outstanding  credits  amoundng  to  200t,  and 
that  credits  to  the  amount  of  102.  were  recoverable, 
without  particularizing  them,  was  not  sufficient 
ground  for  preventing  the  creditors  under  the  gua- 
rantee from  receiving  dividends  out  of  B's  separate 
estate.  Ex  part  Burdekin  re  Heytoard,  2  M.  D.  &  D. 
704. 

A  customer  who  keeps  at  his  banker's,  for  safe 
custody,  a  box,  to  Uie  key  of  which  the  bankers 
have  access,  lends  to  a  partner  in  the  bank  some 
railway  bonds  contained  m  the  box,  on  the  security 
of  certain  certificates,  which  are  thereupon  deposited 
in  the  box,  together  with  a  memorandum  stating  the 
circumstances  of  the  loan,  but  not  fixing  any  time 
for  the  replacement  of  the  bonds.  Afterwards  the 
partner,  without  the  customet^s  knowledge,  removes 
the  certificates,  and  substitutes  for  them  other  se- 
curities.   The  firm  becomes  bankrupt : — 

Held,  1st,  That  the  joint  estate  was  not  liable  in 
respect  of  the  abstraction  of  the  certificates. 

2nd,  That  although  no  time  was  fixed  for  the 
replacement  of  the  bonds,  the  abstraction  of  the 
certificates  rescinded  the  loan,  and  gave  the  cus- 
tomer a  right  of  proof  against  the  separate  estate 
of  the  partner :  the  authority  of  Utterton  v.  Vernon^ 
not  applying  to  such  a  case.  Ex  parte  Eyre  re 
Jiiddulph,  2  M,  V.  k  I),  M :  amrmed  3  M.  D.  &  D. 
12 ;  I  Ph.  227  {  12  Law /.  lUp,  (N,s,) Ch.  266. 


[And  see  Belcher  v.  Capper^  It  Law  X'ftep. 
(n.s.)  C.P.  274, — 5hii*  and  SRiPPtNO^  Cbarter- 
party.] 

A  carries  on  the  business  of  a  grocer  separately, 
and  also  that  of  an  iron- founder  in  partnership  wltt 
B.  After  thus  trading  for  four  years  he  seils  off 
the  stock  of  the  grocery  business  and  retires  who19)f 
fh)m  that  trade,  investing  the  proceeds  in  the  ih>fi- 
foundry  business,  which,  with  the  exception  of  a 
small  sum  brought  in  by  B,  constituted  the  Whol^ 
capital  of  the  partnership.  A  joint  fiat  Is  issued 
against  A  and  B,  sixteen  months  ilfter  A  had  retired 
from  his  separate  grocery  trade : — Held^  Aat'itip 
creditors  of  A  in  the  grocery  |rade  could  not'pro% 
against  the  jofait  estate  of  A  and  B.  Bxpitrti  YjVAftaii 
re  Tttffier,  2  M.  D.  &  D.  781. 

A  and  B  who  are  partners,  and  C  as  th^r  flirety; 
give  a  joiut  and  several  promissory  note  to  I),  bt 
which  they  "jointly  and  severally  promise  to  pij* 
to  D  the  amount  of  a  partnership  debt  due  fhftn  A 
and  B.  The  note  Is  signed  by  A  and  B,  not  as  in- 
dividuals, but  in  their  partnership  name,  and  by  C 
the  sure^: — Held,  that  this  note  could  not  be 
treated  as  the  sevend  note  of  each  one  of  the  three, 
but  as  the  several  note  only  of  the  surety,  and  the 
joint  note  of  A  and  B  i  aad  that  on  the  bankruptcy 
of  A,  who  had  aurvived  his  partner  B,  the  holder  of 
tiie  note  could  only  rank  %s  a  creditor  against  tbf 
joint  estate.  Ex  parte  Wilson  re  Manley,  3  M.  D.  ft 
D.67. 

A  survives  6,  his  partner,  and  continues  the 
business  in  the  same  firm  of  A  and  B.  At  the  time 
of  B*s  death  a  large  balance  was  owing  by  them  to 
their  bankers,  to  whom  A  some  time  after  B's  death 
indorses  several  bOls  in  the  partnership  firm  of  A 
6t  B  :— Held,  that  it  could  not  be  inferred  from  this 
circumstance  alone  that  the  bills  were  so  indorsed 
upon  a  partnership  transaction  of  A  and  B,  and  that 
the  bankers  might  prove  the  amount  of  the  bills 
against  the  separate  estate  of  A.    Ibid. 

The  rule  that  a  joint  debt  cannot  be  proved 
against  the  estate  of  a  bankrupt  partner,  as  long  as 
there  is  a  solvent  partner,  applies  to  co-contractors. 
Ex  parte  Field  re  Rogere,  12  Law  /.  Rep.  (M.a.) 
Bankr.  27;  3  M.D.&D.  95. 

A,  fi,  C  and  D,  carried  on  business  in  co-partner- 
ship as  bankers,  and  became  bankrupt.  At  the  time 
of  the  bankruptcy,  X  had  in  his  possession  notes 
issued  by  the  bank,  signed  by  A,  in  the  following 
fbrm  : — **  I  promise  to  pay  the  bearer,  on  demand, 
61  ht  A,  B,  C  and  D,  (signed)  A."  X  proved  fbf 
the  amount  of  these  notes  against  the  joint  estate 
of  A,  B,  C  and  D.  On  a  petition  by  X  for  liberty  to 
withdraw  his  proof  against  the  jomt  estate,  and  td 
prove  against  the  separate  estate  ef  A, — Ordered 
that  X  might,  on  withdrawing  the  proof  made, 
tender  such  proof  as  he  might  be  ad^sed  against 
the  separate  estate  of  A,  wi&ont  prejudice  to  the 
question  of  its  legality. 

A  proof  tendered  by  X,  in  this  case,  against  the 
separate  estate  of  A,  having  been  admitted  by  the 
commission :  ordered,  on  a  petition  by  the  assignees, 
that  the  proof  should  be  expunged.  Ex  parte  Bmct^ 
ley  re  Clarke,  13  Law  J.  B«p.  (m.s.)  Bankr.  23 ;  3  M. 
D.  &  D.  736. 

(*)  Mortgagee, 
An  equitable  mortgagee  of  an  estate  of  which  the 
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liaalmipt  u  legally  the  Qwnect  vulj  prore  without 
giving  up  mis  security  if  the. estate  which  is  subjeot 
to  the  mortgage  be  so  encumbered,  that  the  bank- 
nipt  would  have  no  beneficial  interest  in  it  if  the 
mortgage  were  removed* 

A  partnership  consisting  of  a  (athec  and  son  is 
dissolved ;  the  fatiier  equitably  mortgages  an  estate 
of  his  own  to  secure  a  debt  due  from  the  son 
separately,  and  efterwards  dies  indebted  jointly 
with  Uie  son  to  an  amount  more  than  sufficient 
to  exhaust  his  assets  including  the  mortgaged 
estate,  even  if  the  mortgage  were  removed.  The 
estate  desceoda  to  the  son,  who  becomes  bankrupt : — 
Held,  that,  the  mnrtgagee  might  proves  ^d  keep  his 
security.    Ez  parU  Twmy  re  Taylor^  3  M.  D.  &  D. 

Where  i^  legal  mortgagee  had  obtained  the  com- 
missioner's order  for  sale  of  the  property  comprised 
in  the  security,  and  part  of  the  property  had  been 
fold,  and  the  proceeds  applied  in  reduction  of  the 
debt,  and  the  remainder  of  the  property  proved 
unsaleable, — the  mortgagee  was  permitted  to  give 
up  the  unsold  property  and  prove  for  the  unpaid 
portion  of  his  debt  JEx  parte  Greaves  re  Price,  1  De 
Gex,119. 

(0 


Bt  parte  Lam  re  Hayne^  4  Law  J.  Dig.  75;  1 M. 
D.&P-16. 

By  a  partnership  deed  a  partner  entitled  to  one- 
fourth  of  the  capital  and  profits  en^ges  to  furnish 
more  than  hia  proportion  of  the  capit^  if  required, 
it  heing  agreed  that  the  excess  should  at  his  death 
%e  secured  to  his  representatives  by  a  mortgage 
upon  the  partnership  property,  he  having  power  to 
appoint  by  will  one  or  more  of  his  sons  to  succeed 
to  his  fourth  part;  by  his  will  he  appoints  such 
of  his  sons  to  succeed  him  as  should  be  selected 
by  bis  widow  and  one  of  his  partners,  whom  he 
appoints  his  executrix  and  executor^  but  directs 
that  during  the  minority  of  the  sons,  and  afler 
providing  for  their  maintenance,  the  surplus  profits 
of  his  share  shonld  fall  into  his  residuary  estate. 
At  his  death|  the  sons  being  minors,  the  business 
is  carried  on  as  before,  the  testator's  represeiv> 
tatives  taking  his  place,  but  not  taking  or  calling 
ibr  any  security  ibr  the  debt  due  to  his  estate  in 
respect  of  the  excess  of  capital  advanced  by  him. 
On  the  widow  dying,  and  the  surviving  partner  be^ 
coming  bankrupt: — Held,  that  there  could  be  no 
Tight  of  proof  on  behalf  of  the  testator's  estate  against 
the  joint  estate  of  the  surviving  partners  in  respect 
of  this  debt  Ex  parte  Thompeon  re  Derkam^  2  VL 
D.  &  D.  761. 

A  covenant  by  two  continuing  partners,  with  a 
third  who  had  retired,  to  pay  the  debts  of  the  parU 
nership,  was  held  to  give  no  right  of  proof  to  the 
creditors  of  that  partnership,  in  competition  with 
the  creditors  of  the  two— nor  to  entitle  them  to  any 
lien  upon  the  partnership  eficcts  assigned  to  the 
two  in  cousideration  of  such  .covenant.  Ex  porta 
Curmeff  re  GUucott,  13  Law  J.  Bep.  (n.b.)  Bankr. 

17. 

Two  of  the  members  of  an  iron  company  carry 
on  a  distinct  trade  as  bankers,  but  are  not  the  ordi- 
nary bankers  of  the  company.  They  make  ad- 
vances at  interest  to  die  company  for  the  purpose 
of  relieving  it  when  it  is  in  a  state  of  difficulty  and 


preunre,  and  without  taking  or  asking  for  any 
•ecurity,  and  under  such  circumstances  as  to  lead 
to  the  inference  that  the  advances  would  not  have 
been  made  had  not  the  bankers  been  partners  in 
the  iron  company.  On  the  company  becoming 
bankrupt, and  there  being  no  evidence  except  such  as 
was  furnished  by  the  nature  of  the  transaction  itself, 
that  the  character  of  a  banking  transaction  belonged 
to  it, — Held,  that  the  advances,  though  made  in 
fact  by  bankers,  were  not  made  by  them  in  their 
character  of  bankers,  and  were  not  consequently 
dealings  between  trade  and  trade,  giving  a  right  of 
proof  against  the  estate  of  the  company, — the  use  of 
the  facilities  afforded  by  a  trade  not  being  neces- 
sarily a  use  of  them  in  the  trade  itself  Ex  parte 
mUiamt  re  Oliver,  8  M.  D.  &  D.  433. 

(m)  Seroantt. 

The  Court  authorized  to  direct  the  payment  of 
three  months'  wagee,  or  salary,  not  exceeding  80/., 
to  any  servant  or  clerk  of  the  bankrupt,  and  any 
wages,  not  exceeding  40j.,  to  any  labourer  or  work- 
man, by  5  &  6  Vict  o.  122.  ss.  28.  &  29;  20  Law  J. 
Stat  App.  xiii. 

Semble,  that  it  is  not  competent  for  the  assignees 
tx>  withhold  the  payment  of  wages  or  salary  to  a  clerk 
or  servant,  upon  an  alleged  case  of  neglect  of  duty, 
unless  prepared  to  go  into  evidence  to  shew  sudi 
neglect  If  not,  the  allegation  to  that  effect  will 
be  struck  out  by  the  Court  as  scandalous  and  im- 
pertinent Ex  parte  Hampton  re  BurkiU^  1 1  Law  J. 
Ren.  (v.8.)  Bankr.  12;  2  M.  D.  &  D.  462. 

A  nuUe  or  other  seaman  is  a  servant  within  the 
6  Geo.  4.  c.  16.  s.  48,  and  as  such  entitled  to  six 
months'  wages  in  fkill. 

The  servant  of  a  bankrupt  is  not  entitled  to  six 
months'  wages  in  priority  to  the  payment  of  the 
costs  of  working  the  fiat  Ex  parte  Hamhorg  re 
Hudeouy  II  Law  J.  Rep.  (k.Sv)  Bankr.  24;  2M. 
D.  &  D.  642. 

A  lent  a  sum  of  money  to  B,  and  an  agreement 
was  entered  into  at  the  time  of  the  loan  that  B 
should  take  A  as  his  clerk  at  a  salary  of  200/.  a  year 
to  attend  to  the  cash  department  only.  In  No- 
vember 1844,  A,  who  was  then  suffering  horn  illness, 
absented  himself  from  the  business  of  B,  with  the 
consent  of  B.  In  February  1845,  B  became  bank- 
runt:— Held,  that  A  was  entitled  to  80/.,  under  6  & 
6  Vict  c.  122.  s.  8.  Ex  parte  Harris  re  CUpeon,  14 
Law  J.  Rep.  (N.a.)  Bankr.  26 ;  1  De  Gex,  165. 

(n)  Where  there  it  Security  for  the  Debt, 

Where,  under  a  bankruptcy,  parties  have  proved 
their  debts  on  the  footing  of  holding  no  security, 
they  will  not  generally  be  permitted  to  withdraw 
their  proo^  and  set  up  a  security;  but  ignorance  of 
the  existence  of  a  security  may  be  ground  for  grant- 
ing relief  to  a  party  who  has  so  proved.  Grugeon 
v.  Gerrard,  4  Y.Si  0,119, 

A  guarantie,  though  not  stamped  at  the  date  of 
the  bankruptcy,  may  be  proved  when  stamped.  Ex 
parte  Nicholton  re  Sheppard^  10  Law  J.  Rep.  (n.s.) 
Bankr.  8. 

A  being  a  bond  fide  holder  of  two  bills,  accepted 
by  the  bankrupt,  for  the  payment  of  which  he  also 
held  a  security,  transfers  the  security  to  B,  who 
proves  for  the  amount  under  the  fiat: — Held,  that 
such  proof  did  not  prevent  the  right  of  A  to  prove 
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also  oa  UiA  bills,  though  k  miglit  be  a  quesUoB  for 
future  consideration  whether  he  would  be  entitled 
to  receive  diTidends  on  such  proof.  Ex  parU  -— **- 
re  Barham,  1  M.  D.  &  D.  179. 

A  entered  into  a  guarantie  for  the  payment  of  a 
debt  due  from  the  bankrupt  to  B,  upon  which  oeca^ 
sion  the  bankrupt  deposited  with  A  a  lease,  by  way 
of  equitable  mortgage,  for  his  indemnity.  B  proves 
for  the  whole  amount  of  his  debt,  and  then  A  applies 
as  equitable  mortgagee  for  the  sale  of  the  leasenold 
property: — Held,  that  before  any  part  of  the  pro* 
ceeds  of  the  sale  could  be  appropriated  either  in 
payment  to  B,  or  for  the  indemnity  of  A,  so  much 
of  B's  proof  must  be  expunged  as  the  net  proceeds 
of  the  sale  to  be  received  by  A  or  B  respectively 
should  amount  to.  Ex  parte  Sherrtngton  reBondf 
IM.  D.&D.195. 

One  of  two  bankrupts,  W  M,  being  a  partner  in 
another  £rra  of 'M  &  S,  gave  a  security  to  the  peti- 
tioners for  any  monies  that  might  become  due^ 
either  from  the  house  of  the  bankrupts  or  from  the 
firm  of  M  &  S: — Held,  that  the  proceeds  of  the 
security  might  be  applied,  first  in  discharge  of  the 
debt  due  from  the  firm  of  M  &  S.  Ex  parte  Qlyn 
re  Medley,  1  M.  D.  &  D.  25. 

A  creditor,  to  whom  a  bankrupt  has  made  an 
assignment  to  secure  a  debt  with  interest,  cannot| 
without  giving  up  the  security,  prove  upon  a  pro* 
missory  note  part  of  the  consideration  for  which 
consists  of  arrears  of  interest  upon  the  secured  debt 
Ex  parte  Clark  re  Clark,  1  M.  D.  &  D.  622. 

A  vendor  of  teas,  retaining  some  of  the  warrants 
in  his  hands,  applied  for  payment  of  them,  where- 
upon the  vendee  paid  100/.,  and  said,  *<  You  may 
hold  the  warrants  for  the  teas,  as  a  security  for  the 
remainder  of  the  account:" — Held,  upon  the  bank- 
ruptcv  of  the  vendee,  that  the  vendor  had  a  right 
to  sell  the  teas,  and  prove  for  the  deficiency,  if  any* 
Ex  parte  Tunning  re  Colee,  10  Law  J.  Rep.  (n.8.) 
Bankr.  60;  1  M.  D.  &  D. 691. 

A  &  B,  partners,  mortgage  their  joint  estate  to 
C,  and  enter  into  joint  and  several  covenants  for 
payment  of  the  mortgage  debt  Upon  their  bank- 
ruptcy, C  claims  to  hold  the  joint  security,  and  to 
prove  the  debt  against  the  separate  estate  of  such 
bankrupt: — Held,  that  C  was  entitled  to  do  so^ 
retaining  his  Joint  securiw.  Ex  parte  SkefAerd  re 
Plummerf  1 1  Law  J.  Rep.  (N.a.)  Ch.  25. 

A  partnership  firm  mortgage  part  of  the  joint 
estate  to  secure  a  joint  debt,  and  by  the  mortgage 
deed  covenant  fointlv  and  severally  for  payment  of 
the  debt: — Held,  that  on  their  bankruptcy  the 
mortgagee  might  prove  the  whole  debt  against  each 
separate  estate  without  giving  up  his  security.  Ex 
parte  Shepherd  re  Plummer,  2  M.  D.  &  D.  204;  1 
Ph.  56. 

The  title-deeds  of  property  belonging  to  one  of 
two  partners  in  trade  are  deposited  with  a  banking 
firm,  to  secure  the  balance  of  tlie  account  current 
between  the  banking  firm  and  the  partnership.  On 
a  particular  advance  being  ailerwards  made  by  the 
former  to  the  latter,  the  partner  to  whom  the  deeds 
belong  writes  a  letter  to  the  eflbct  that  the  object 
of  the  deposit  is  to  secure  that  "as  well  as  any 
fa  tare  advances;*'  an  alteration  takes  place  in  the 
ni<v;hr.rft  of  the  banking  firm,  but  the  new  firm 
r*Uia  iae  dtedM,  and  continue  to  advance  money  to 
".16  partoerihip: — Held,  that  the  existing  banking 


firm  were  entitled  to  th«  bcneit  «f  tlie  ieoarity. 
£r  fMrto  AnMk  re  Gye,  2  M.  D.  ft  D.  814. 

Where  the  bankrupt  and  his  wife  eaDeevted  a 
power  of  appointment  of  the  wife's  estate  to  a  en^ 
ditoT  as  a  security  for  a  debt  dttc  from  the  bankrvpts 
— Held,  that  the  creditor  might  prove  for  the  whole 
debt  witliout  giving  up  the  seeurity,  it  being  inemm* 
bent  on  him  to  recover  what  he  could  from  the 
bankrupt's  estate  before  he  leeorted  to  the  piupeity 
of  the  wife.  Exparte  HedderiyreHiekUm,2U.J}. 
&  D.  487. 

One  of  three  partnen  depoeita  with  a  Joint  cre- 
ditor a  bond  belonging  to  himself  to  aeeue  the 
partnenhip  debt: — Held,  on  the  banknrotcy  of  the 
partners,  uiat  the  creditor  could  prove  the  amounfc 
of  his  debt  against  the  joint  estate,  without  giving 
up  the  bond.  Em  peurte  Hamfam  re  Bidge^  2  K.  D. 
&D.  544w 

W,  the  father  of  S,  the  intended  wife»  on  the 
marriage  of  S,  gave  a  bond  to  the  trustees  of  the 
marriage  settlement,  conditioned  for  the  payment 
of  5,000i.  at  his  death.  R,  the  intended  husband 
of  S,  covenanted  with  the  trustees  to  pay  to  tfaeaa 
5,000i.  after  his  death,  and  assigned  to  them  p^- 
cies  of  assurance  for  5,000^,  with  a  declaration  that 
the  sums  received  in  respect  of  the  policies,  if  they 
amounted  to  5,0001^,  were  to  be  considered  aa  a 
satisfaction  of  the  covenant  The  trnats  of  tins 
5,000^.,  the  subject  of  the  covenant,  were  (in  the 
events  that  happened)  for  S  for  life,  with  remainder 
to  R.  R,  after  the  marriage,  became  bankrupt  and 
the  trustees  proved,  as  a  debt  against  his  estate,  for 
the  value  of  his  covenant,  and  the  sum  leceived  in 
respect  thereof  produced  4SR  stock,  and  was  in- 
vested in  their  names.  The  assignees  of  KasaigBcd 
to  W  all  the  interest  of  R  under  the  settlement, 
whether  in  the  48  U  or  the  policy  fund.  R  died, 
and  5,99R  stock,  the  produce  of  the  policies,  was 
invested  in  the  names  of  trustees.  W  beeame  bank- 
rupt and  died:— Held,  affirming  the  decision  ef  the 
Court  below,  that  the  trustees  of  the  settlemenC 
were  entitled  to  hold  the  two  sums  of  43R  and 
5,99 U.  agidnst  the  assignees  of  W  towards  satisfao' 
tion  of  t£»  bond  of  W.  Burridge  re  Bow,  13  Law  J. 
Rep.(N.8.)Ch.l78;  1  Y.&Col.C.C.183:  affirming 
S.C  11  LawJ»Rep.(N.8.)Ch.869;  Ib.588. 

A,  having  some  Cuba  bonds  deposited  in  a  bos 
at  his  bankers',  lent  part  of  them  to  one  of  the 
partners  in  the  banking  house,  who  deposited  in 
the  box  eome  railway  shares  as  a  security.  The 
firm  afterwards  became  bankrupt,  and  A  then  dis- 
covered that  the  railway  shares  had  been  abstracted 
from  the  box  by  the  partner  who  had  deposited 
them,  without  the  knowledge  or  concurrence  of  the 
other  partners,  and  that  he  had  lodged  otiier  shares 
in  lieu  of  them: — Held,  that  A  was  entitled  to  the 
proceeds  arising  from  Uie  sale  of  the  shares  which 
were  deposited  in  the  box  at  the  time  of  the  bank- 
ruptcy, in  part  discharge  of  the  loan  made  by  him 
to  one  partner,  and  that  he  was  entitlod  to  pioTe 
against  his  separate  estate  for  any  deficiency,  bat 
that  he  was  not  entitled  to  prove  against  the  joint 
estate  of  the  firm.  Ex  parte  Eyre  re  Biddulph,  1 2  Law 
J.  Rep.  (N.S.)  Ch.  266 ;  8  M.  D.  &  D.  12;  1  Ph.  227. 

Merchants  procure  accommodation  firom  banken 
on  entering  with  sureties  into  a  covenant  to  pay  the 
floating  balance  due  from  time  to  time  up  to  a  cer- 
tain limited  amount,  subject  to  a  proviso^  that  in  the 
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ffmt  of  the  flnioviit  dne  exoMdinf  at  diat  time  the 
fixed  timk,  any  dhridends  reeehred  under  the  hank- 
ruptey  ahonld  he  applied  exolnaiTely  in  payment 
ef  the  ezeeea,  withoat  the  raietiea  being  entitled  to 
any  part  of  the  ^videnda  nntil  the  whole  of  such 
ezeeaa  waa  pakL  Seme  of  the  anretiea  take  from 
ane  of  the  principal  debton  a  counter  security  and 
indemnitir,  in  respect  of  their  liability  under  the 
amount,  but  without  the  bankera  having  notice  of 
die  tranaaetion.  The  merchants  became  bankrupt, 
being  indebted  to  the  bankers  beyond  the  limit 
fixed  by  the  deed,  and  the  hankers  receive  difidends 
OD  the  whole  debt,  and  recover  the  amount  secured 
by  the  deed  from  the  sureties,  two  of  whom  are 
reimbursed,  by  means  of  their  counter  security,  out 
of  the  separate  estate  of  one  of  the  bankrupts:-^ 
Held,  that  the  bankers  were  entitled  to  retain  the 
whole  amount  so  received  by  them.  Ex  parte  Hope 
re  Permmdee,  S H  D.&  D.720. 

(e)  Sureties, 

Bankera  made  an  advance  to  a  customer  on  the 
seenrity  of  a  joint  promissory  note  of  himself  and  a 
surety.  The  eualomer  altmwards  pays  into  the 
bank  generally  sums  exeeeding  the  amount  of  the 
advance,  but  also  draws  out  a  still  larger  amount, 
and  beoomea  bankrupt: — Held,  that  the  surety  is 
not  entitled  to  have  the  payments  appropriated  in 
discharge  of  the  sum  secured  by  the  note.  Ex  parte 
WkUtpertkre  Mayor,  2 M. D.  &D.  164. 

(p)  Trust  Money. 

A  bankmnf  s  reversionary  interest  under  the 
tittsCa  of  a  wik,  erdned  to  be  sold,  and  the  proceeds 
applied  in  making  good  moniea,  which  had  come  to 
hia  hands  aa  trustee  under  the  same  trusts,  and  had 
been  miaapplied.  Ex  parte  Bardman  re  ifelyneux, 
S  M.  D.  &  I).  659. 

Where  the  bankrupt  and  his  co-tmstees  had  been 
guilty  of  s  breach  of  trust,  and  a  bill  in  Chancery 
had  been  filed  against  them  by  the  eestuis  que 
tnut  for  an  account,  which  suit  was  pending  at  the 
time  of  the  bankruptcy,  the  cesiais  que  trust  were 
permitted  to  enter  a  claim  for  the  amount  due  to 
them,  without  prejudice  to  the  Chancery  suit,  and 
all  dividends  in  respect  of  the  claim  were  ordered 
to  be  tranaferred  by  the  accountant  in  bankruptcy 
to  the  credit  of  the  bankruptcy  and  of  the  suit.  Ea 
parte  Stately  re  M*NHl,  1  M.  D.  &  D.  648. 

Where  a  party  at  the  time  of  a  misapplication  of  a 
fond  by  the  trustee  was  cognisant  or  the  fact,  but 
had  then  no  right  or  interest  whatever  to  the  fund, 
sad  afterwards  acquired  such  right  as  administrator 
to  the  cestui  que  <rw/.— Held,  that  his  rights,  as 
adminititrmtor,  were  not  aflected  by  such  previous 
knowledge,  on  the  ground  of  acquiescence.  Where, 
therefore,  the  trustee  in  such  a  case  became  bank- 
rapt,  alter  committing  a  breach  of  trust,  the  ad- 
miaistmlor  of  the  cestui  que  trust  was  not  provented 
fnea  proving  for  the  amount  of  the  interest  in  the 
trost  fund,  which  accrued  due  in  the  lifetime  of  the 
testui  que  trust.  Ex  parte  Smith  re  Clarke,  2  M.  D. 
&D.U3. 

A  testator,  after  giving  2,000^  to  his  daughter, 
directed  that  she  should  let  her  said  legacy  remain, 
eontinue,  and  be  in  the  hands  of  his  executors  (his 
three  sons),  until  she  should  marry,  and  he  charged 
the  payment  ^  it  upon  his  real  estate,  which  he 


devised  to  his  three  eOns;  all  the  three  sons  died, 
having  devised  their  property  to  the  bankrupts: — 
Held,  that  Uie  legacy  was  payable  now  out  of  the 
nal  estate,  though  the  legatee  was  never  married. 
Ex  parte  and  re  Porster,  10  JjairJ,  Rep.  (N.8.)  Bankr. 
34t  1 M.  D.  &  D.  41 8 :  affirmed  10  Law  J.  Rep.  (m.s.} 
Ch.  240t  2M.D.&D.177. 

¥rhero  a  joint  fiat  issues  against  the  troasnror  of 
a  savinga  bank  and  his  co-partner  in  trade,  the 
trustee  can  (under  the  8  WilL  4.  c.  14.  a.  28.) 
claim  only  a  priority  of  payment  of  any  debt  owing 
by  him,  out  of  his  separate  estate,  and  have  no 
claim  whatever  against  the  joint  estate,  although 
the  separate  estate  may  prove  insufficient  to  satisfy 
the  debt  Ex  parte  Appaek  re  Ashley ,  1  M.  D.  &  D. 
88. 

MThero  a  bankrupt  trustee  has  sold  out  stock, 
forming  the  trust  ftind,  and  converted  the  proceeds 
to  his  own  use,  proof  may  be  made  against  his 
estate,  either  for  the  amount  of  the  produce  of  the 
stock,  or  for  die  value  of  the  stock,  at  the  time  of 
his  bankruptcy,  as  shall  appear  most  for  the  benefit 
of  the  cestui  que  trust.  Ex  parte  Gamer  re  Iveson, 
1  M.  D.  ft  D.  497. 

A  marriage  settlement  recites  that  it  had  been 
agreed  that  a  debt  should  be  assi^ed  to  the  trus- 
teea  upon  trust,  after  calling  it  in  to  invest  the 
money  upon  such  security  as  should  be  approved 
of  by  the  husband  and  his  father,  either  on  govern- 
ment, real,  or  personal  security,  and  by  the  wit- 
nessing part,  the  debt  is  assigned  upon  trust  on 
calling  in  and  investing  the  same  on  government, 
real,  or  personal  security,  or  in  the  purohase  of 
lands,  at  the  sole  order,  and  by  the  sole  direction, 
consent,  and  approbation  of  the  husband  and  his 
father,  or  the  survivor  to  stand  possessed  thereof, 
on  the  trusts  therein  mentioned.  Then  followed 
the  trusts,  and  a  power  in  the  usual  form  for  the 
trustees,  with  the  consent  of  the  husband  and  his 
father,  or  the  survivor,  in  writing,  to  invest  the  trust 
money  in  the  funds,  or  on  roal  seenrity,  or  in  the 
purchase  of  freehold  or  leasehold  estates : — Held, 
that  the  last  clause  controlled  and  interpreted  the 
former  parts  of  the  settlement,  and  that  the  loan  of 
the  trust  fiind  to  a  bank,  in  which  one  of  the  trus- 
tees was  a  partner  on  an  interost  note,  without  a 
written  consent,  was  a  breach  of  trust  constituting  a 
proveable  debt  against  the  separate  estate  of  the 
trustee.  Ex  parte  HakeweU  re  Wise,  2  M.  D.  &  D. 
607. 

Leave  given  for  a  third  person  to  prove  agunst 
the  estate  of  a  bankrupt  trustee,  though  there  was 
a  solvent  co-trustee.  Ex  parte  Harris  re  Osbal" 
diston,  1 1  Law  J.  Rep.  (n.8.)  Bankr.  16. 

Infant  cestais  que  trust  being  entitled  to  a  sum 
of  stock  standing  in  the  names  of  trustees,  subject 
to  a  Hfe  interest  in  their  mother,  and  to  a  power  of 
appointment,  which  has  not  been  exercised,  the 
trustees,  in  violation  of  the  trust,  sell  out  the  stock, 
and  advance  the  proceeds  to  the  fother  of  the  eestuis 
que  trust.  In  a  Chancery  suit,  instituted  by  one 
of  the  infants,  the  trustees  are  ordered  to  pay  into 
court  the  amount  which,  by  their  answer,  they 
admitted  to  have  received  upon  such  sale.  They  do 
not  comply  with  the  order,  but  become  insolvent, 
and  one  becomes  bankrupt: — Held,  that  the  eestuis 
que  trust  were  not  entitled  to  an  order  to  prove 
against  the  estate  of  the  bankrupt,  either  for  the 
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iK^VQ  «C.^  otj^itl  fmai  «if>'«tQ«k,  91  for  Uie  wm 
qwdeteAUi  be  paid  into  wmt,  but  only  to  aoi  order 
to  go  in  and  make  Buch-proorf  as  Uvey  oould  aalabUah  { 
the  djridfinda  on  tbe  proof  to  be  paid  ialocoturt 
fyaparU  CMwrg  Wekfh  &M,  D.  &  D,  327. 

By  a  mavriage  aettlenioiit  «i  sum  of  money  waa  tff 
be  reoehred  by  the  tnistcieay  aad  inveetfcd  in  real  or 
goyemment  seewritiea,  and  tbe  interest  waa  to  be 
paid  totke  vrife  for  liftv  for  ber  aepaxato  use,  wi^ 
out  a  po^r  of  finticipation,  fvitb  remainder  tQ  tb# 
f;biidrep,  Que  of  tbe  tmatees  'reoeivea  the  .moxteyi 
and  Adv^mcm  it  to: a  pantporsbip  of  mercba«ia  witfa'* 
out  talclii^  fi^F  seoiirity*  He  jeceirea  tbe  intereat 
fsi9^  tbe  pactnemhipi-  and  paya  U  over  .to  tbe  wi^ 
reg?K3arly,  up  t«  l^e^  tim«  «f  to  deaths  afterwnzds 
tbe  partneiahip.paya  tbe  iAlev<^t  to  tbe  wife  directly^ 
and  witbooit  tbe  mteiTenltion  of  tibe  aurviving  trus<» 
te^  Ip,  the  paitnerabfp.bfiiolEB  t^  acceui^ta  relating 
to  tbf9  wbole  tranwatwo  are  entered  aa  between  tbe 
lYlfe and thepajrtpfecabip  only.  Upon  tbe pactner-* 
fbip  beoomuig  ,baiikropt,-T-Held«  tbat  tibe,  partnera 
^ad.  oonstituttd  tbemaelycs  directly  tn^ateef^  and 
tbat  the  proof  on  behalf  of  the  truat  eatat^  mghit 
he  made  either  ag^st  the  joint  estate  or  tbe  atpa- 
raieeatates*    JSapof^  ^09^fy4«r(9a^9i%d  M.I>« 

,4HM»ie— Whether  there  would  hare  beoi  a  r^t 
of  proof  against  Ihe  ae9»arato  eatatoa  if  i^he  firm  had 
been  eonatrnetive  truateea  only*  or  whether  tbe 
term  "amttriivtwe  tT%$f*  is  sn^Spiently  definite^  to 
admit,  of  any  geaeml  rule  b^ag  laid  down  upon 
the  point*  >  Ibid* 

Wbece  aa  ezeeutor,  who  waa  also  reaiduaxy  lega<i 
tee*  bad  part  of  hia  leatatofa  estate  in  bis  banda  4(t 
tlM  time  ofbia  bankirvptey,  a«d  a  pxnof  .h«d  been 
made  in  xespeet  thereof,  a  legatee  was  held  entitled 
jtotpf^ment  In  |iill|  oat  of  tba:diridends. .  ^  parU 
ajfiomreWHt,  11  Law  Jr  9«p»  (K.a.)  Bankr.  21; 
a.  e.  £x  parte  Turner  re  Wett,  2  M.  D.  &  D4  613.< 

(r)  Decrees,  Judgments^  and  Costs, 

.  Where  &  plainitiff  obtained  a  decree  against  the 
defendant;  raferring  it  to  the  Master  to  take  an 
aoeoont  of  viiat  waa  dne  to  the  plaintiff,  and  tbat 
what  tbe  Maater  should  so  ilnd  to  be  due  should  be 
paid  to  the  plaintiff  with  coats,  to  be  taxed  by  tbe 
Master*  and  tbe  Master  did  not  make  his  report 
until  after  a  fiat  had  iasued  against  tbe  defendant  1 
•n^Ueld,  Uiat  tbe  decree  was  not  final,  and  therefore 
tbe  plaintiff  waa  not  entitled  to  pnoTe  for  the  amount 
af  die  debt  and  eoste  found  due  by  tbe  Master'a 
veport.   Ex  pm-te  Crosse  re  Bedmgfieldi2.lLl^.&l>. 

Queere — Whether  thexsommissionerB  baveautho* 
rity  to  inquire  into  the  validity  of  a  judgment  which 
|a-  the.  foundationr  of  tbe  proof  of  tbe  petitioning 
ai^ditor'a  debt.  Sembh,  t^t  thc^  may  at  aU  events 
iiv^vdce-  bow-  much  is  due  en  the  judgment;  JSsi 
pm'te  Pretfiett  re  Frescattt  1  M,  2>.  &  P.  199. 
•  Wherej  bowev«ri  tlte  bai^krupt  might  liave  im^ 
peached  jke  judgment,  six  months  before  the  issuing 
of  the  fiat,  and  did  not  petition  to  ani;iul  until  six 
months  after  it  bad  isaued^  an  inquiry  was  refused* 
Ibid. 

.  Altbovgb.a  creditor,  whose  debt  has  been  inserted 
in  tbe -schedule  of  a  party  taking  the  benefit  of  lUs 


lAtolvant  J>abtora  AptJ#  BQtpiss««ntf9dfiP9in{>BOfaig 
for  the  balance  of  bis  debt,  under  a^anhsequent  Hat 
against  tbe  insolvent^  yet  where  the  debt  is  founded 
on  »  warrant  of  attorney  given  by  the  insolvent,  and 
a  judgment  theneoi^  entec«4  up  l^  bim  in  jQcaitd  of 
bia  crediitors,  tbe  creditor  i;a«not  then  prove  lor  the 
balance  under  a  aabsequent  fiat.  £x  pvrU  Bam 
re^Cepkftime,  2  M«  D.  &  P.  #SL 

A  commenced  a  suit  against  bis  wife  iif  'tbe  ef^ 
fUetiaatical  court,,. fiw  the*  Purpose  of  obtainsi^  a 
divorce  on  tha  ground  of  aduWy>  Xbe  wife  retaini^ 
i^.proator,  to  wham  a  large  sum  became  duewjEe^ 
spect,  of  easts.  While  £e  .suit  ,waa  in  psogreaa  A 
became  baolLrupt  A\  proctor^-  atter  tbe  baiil^^ 
ruptcy,  by  A's  authority,  declined  to  ploc^ed  wi|H 
tbe  suit.  CTbe  wile's  proctor,  Mi^  tbe  uanlprup^, 
having  prooumd  a  taxjitioo  of  .)kis  coste  up  tf^ithe 
banJ(rpptQy,.and  tendered  a  proof  in  respect  tb^reiif 
against' A's  estate ;-*-Held,  that  he  WH  fiiUit}ed  to 
make  aucb  proa£ 

A  commiasjton  to  examine. witnesses  was  opeoed 
« day  or  tare  be£iwe  tbe  bankruptcyt  butwaa.xmt 
returned  uiitil  a  day  or  twp  after  ;-^eld,  that  tlie 
wbole 'of  the  costo  of  tbe  cemmissipn  were,  foir  the 
purpose  of  the  proof,  "  costo  incurred  b^re  t^ 
bankruptey.''  Ex  parte  Moore  m  re  Westrupp^  14 
Law  J.  Rep.  (n.«.)  Bankr.  19  \  1  De  Oex,  178. 

(r)  Conttngent  Debts* 

A  being  in  custody  in  execution  fisr  debt  at  th^ 
suit  of  tbe  |4ainti&,  the  defendant  gave  a  written 
pndevtaking  to  pay  tbe  amount  of  tbe  debt  by  in^ 
stalments,  in  ■  conaideration  of  A's  disobaige  oat  af 
custody ;  A,  ,at  the  same  time^  with  the  bnowledgf 
of  tbe  defendant  giving  a  warrant  of  attornegr  ta 
seoure  the  payment  of  tbe  instalments*  A.  vaa 
thereupon  disobarged  put  of  custody,  but  naraf 
paid  any  part  of  the  debt.  Before  the  first  ijDstalr* 
m^ntbeoMBe  due^  tbe  defendant  baoame.  a  bank- 
rupt, and  aubseqnently  obtained  bia  oertiJSoate  i^-^ 
field,  tbat  jM  tbe  debt  waa  kept  alive  by  tbe^  wiarnant 
of  attopra^,  tbe  defendant's  undertakiJ9g  ^ab  <MMt 
aa  absolute  premise  to  ^y  A*s  debt,  but  jb  m^re 
coUateral  agreenoent  to  indemnify  the  pl^tiQ^i 
and  no  default  having  been  made  before  the  baak> 
ruptcy»  it  was  net  a  debt  proveable  under  its.ajad 
the  defiandanf  a  oertifioate  was,  therefore^  no  bac  to 
an  action  againat  bim.  Lane  v.  Surghari,  11  Lam 
J.  Bep.  (ii.a.)  C.P.  jia ;  1  G.  &  D.  311. 

A  agreed  to  aell  to  B  for  4,0001.  a  ship  employed 
nn  a  distent  yoyacpe,  when  she  should  arrive  at  ber 
port  of  diachaige  im  tbe  United  Kingdom,  «Ad  B 
agreed  within  one  montb  after  ber  arrival,  or  within 
such  further  tincie  as  should  be  necessary  lor  effect* 
ing  tbe  repairs  and  discharging  the  caxgcw  oa  the 
execution  of  a  bill  of  sale  of  the  veasel,  to  deliTcr  to 
A  two  promissory  notea  for  the  amount  of  tbe  pnr- 
chase*naoney,  in  defnult  of  which  A  might  aell  the 
abipt  and  ke^  tbe  i^eeds  in  part  of  tbe  purchase* 
m^ney,  B-  undertaking  to  pay  to  A  &i^ J.  deficieitoy 
witbin.one  calendar /moniii  afiar  sucb  aale^  and  in 
case  tlie  vessel  should  be  lost,  the  agreement  waa 
to  be  void.  On  the  27  th  of  March  the  shiparrived» 
before  which  time  B  became  bankrupt.  On  the 
31st  of  March,  A  gave  notice  of  ber  arrival  to  the 
assignees,  who  dedined  to  complete  the  contract, 
and  A  st^d  tbe  ship  for  2,S33^ :— Held,  that  thia 
agreement  amounted  to  a  contract  on  tbe  part  of  B 
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mated  oir«tt6t9ier-<^Miti]igcfn«Y,  txid  that  A  could 
part  fbr  thci  lliilanc«  of  the  4,0007. ,  after  dedaeting 
Ae  atnottttt  of  the  proceeds  erf  the  sale  of  the  ship. 
^furte  Hanhmi  n  Gales,  8  M.  D.  &  D.  SM. 

Piroof  alloi^ed  on  a  contingent  annuity,  although 
ttie  eortSngeney  mfght  never  happen.  JS^  pttrte 
Broadleyre  PUeher,  11  Law  J.  Rep.  (if.8.)  Baiikir* 

Vhet^  the  pajnncnt  of  sk  de!>t  hilif>een  nostp^ed 
^  a  g;iten  tittle,  as  an  hjdehtnitjr  to*  me  debtoir 
tttimt  A^cctiitlrifegnt  loss,  the  ^de^  may  he  prored^ 
Hf^edHid^ds  will  he  tnaitttaMed  Ifr  the  meni- 
tiW^!  Stmrit  Rogttt  f*  RMimiVl  taw  J.  Rep: 

A  fftflier' hequeaths '  Mft  tmsine^s  and  stock  in 
t!tdetolhi«  sons,  with  &  det^aration  that  a  grandson , 
tlietranitiftiit,  shonld  be  admStft<d  fnto  tin  firm  on 
Mttnaing  titent3r>oni»,  or  In  deftnlt  thereof  that  thft 
sons,  or  the  survivor  of  them,  should  pay  the  gratid^* 
wt  1,0Wt  on  his  attaining-  twenty-one.  On  'the 
h^toniptey  of  the  surviving  son  before  the  grandsoti 
•ttaioed  twenty-one  t — Held,  that  there  was  a  tight 
of  IJWiofibr  the  1,000C  as  a  contingent  debt.  Ex 
fvte'Me0areff  re  Megterey,  1  De  Ge«,  1^. 

A  vendor  of  cotton  in  Anaerioa^  by  direction  of 
^  purchasers  in  England,  ships  the  cotton  on 
bMrd  If  vessel  belonging  to  the' latter.    The  pur- 
^lutsen  become  bankrupt,  and  atterwards  tlie  Teasel 
■ttivei  hi  England  and  is  taken  possAssion  of  by  a 
iM%i0^in  right  ofhife  ihorfgage.  Themoitgage^  . 
^«i^pai«to  be  a  partnei^-in  a  fiim,  who  are  the  agents 
tif  ttefVtjndor,  and  nptfn  a  notios  ftom  them  daim-^ 
^  slight  to  stop  the  cotton  in  iratuUu,  he  permits 
Ruih  hi^lake  noMession  ef  it    They  sell  it  at  i 
li^tedgfveQieSr  principal  credit  in  his  accooiit 
^  flle  nroeeeds.    The  vendor  beeome»  bankrupt 
Ai»  iietmri  of  troyer  fbr  the  cotton  is  commenced 
'^fltf  the  mortgagee  by  the  purchasers'  assignees 
^  N  cimpromls^y  upon  the  terms  of  the  pur* 
clutters'  assignees  proving  against  the  estate  of  the 
▼M4or  ht  the  amount  of  the  proceeds,  for  the  be- 
i>^bf  the  mortgagee,  the  ktter  agreeing,  in  the 
went  of  no  dividend  being  paid  by  a  certain  dar, 
Aatjndgraent  for  the  full  amount  of  the  proceeds 
^lottk^  be  entered  up  against  hhn  in  the  action. 
Proof  is  made  accoraingly,  but  no  dividend  paid, 
in'  t&e  mortgagee  pays  the  ftilf  amount  of  &e  pro- 
ceeds of  %e  sale  to  the  purchasers*  assignees.    Use 
♦*n^'s  assignees  Aen  tender  a  proof  for  the 
^^riginal  price  of  the  cotton  against  the  estate  of 
^ptmshtriers.    Held,  that  the  proof  ought  to  he 
sdn^tetf  ftr  the  fuH  amount    Ex  partt  Mbhjneut 
rt  JfwOtenim,  1  De  Gex,  121. 

By  the  custom  of  the  tea  trade,  when  teas  are  sold 
*t  aghren  prompt  or  future  day  ef  payment,  the 
^"^pays  a  deposit  In  part  payment  of  the  purchase- 
^Mtoey,  and  the  rendor  retains  the  teas  or  warrants 
J^weinitMig  them,  tintil  the  day  M  prompt ;  when  if 
^fnlt  to  pay  the  balance  of  Hie  purchase-money, 
t»e  vendor  is  at  liberty  to  re- sell  the  teas  and  to 
2*n?e  the  purchaser  with  any  deficiency,  together 
^A  itttemt  firom  the  prompt  day,  warehouse 
Kot,  Stc : — ^Held,  that  where  the  vendee  became 
hukmp%  before  the  day  of  prompt,  and  the  assig- 
nees refused  to  take  the  teas,  or  pay  the  balance  of 


{h^^unihase-^oifey,  the  t«flddr  n^Ht  revolt  thi^m, 
l»d  prove  for  th^  amount  of  the  deflciendy.  Ejt 
petrie  Migatt  t9  Taie,  1  M:  D.  ft  D.  282. 

A  debtor  in  1881,  agreed  with  his  credrCor  to 
pay  him  a  composition  or5«.  in  the  pound  upon  the 
amomit  of  his  debt,  by  instalments.  The  iritt  in- 
stalflf^nt  was  paidj  irhen  the  creditor  agreed  to  giti^ 
the  debtor  a  release  in  full,  on  his  paying  the  balance 
of  the  ctmipoaition.  The  debtor  mkAt  defkuH  $ti 
payment  of  the' balshoe;-but,1n  February,  1889, 
being  pressed  ibr  'the  payMent  of  the  demand  ^ 
the  creditor,  he  made  a  peymenr  of  MWL  ih  part 
of  the  baltmee  Hf  the  eempo«M(m,  and  required  ^ 
receipt  asfo^  a  composltrMi  of  6«.  in  the  pbund  ttptaA 
the  balance  of  account  owing  by  him.  The  dTediloT 
acknowledged  the  payment  of  the  1002.,  but  declined 
sigUing  a  receipt  fu  thisfbrm.  tm  Septemb^  1 899, 
&e  debtor  became  bankrupt: — Huld,  thtt  the 
agre^meut  for  tlie-  composition  did  not  preclude  the 
creditorihmi  proving  for  the  batanoeof  thecrrigfmd 
debt,  and  that  it  was  not  burred  by  the  Statute  of 
I/imitatlons.  £«r  parte  BttUten  re  Wbth€t»poe»,  f 
M.  D.  ft  I>.  28». 

Where  an  order  direets  that  all  proceedings  had; 
and  taken  tmder'a  n^parate  flM;>sbftU  betransforM 
to,  and  incorporated  with,  the  proceedings  under  4t 
itntkt  one,  the  eommiMioners  are  bound  t«f  tidmit 
the  proofk  as  they  stand  under  the  separate  fiat, 
and  cannot  insist  on  a  neditor  dedaeting  the 
auKmut  of  a  dividend  received  by  hhn  under -tb^ 
septfate  flirt,  and  proving  onfy  for  the  balanced 
his  debt  under  the  joint  fiiat  Ex  parte  Bemwm  ¥e 
Haddon,  1  M.  D.  ft  D.  50^, 

A  partnership  firm  mortgage  part  of  the  joint 
eMite  to  aecure  a  joint  debt,  and  by  fhnfr  m«rtgige 
^ed  covenant  jOfUtly  add  severally  for  paymeut  of 
the  debt!— H^d,  t^t  on  their  bankmpt»y'  Ale 
mortgagee  might  prove  the  whole  debt  asuinst  eadt 
separate  estate,  Without  giving  up  his  ooouri^. 
Sat  parte  Shepherd  re  Pktimii^t  2  hf.  D.  &  D.  20^^ 

1  Ph.  ^.  V  .  .   . 

The  petitioners  being  equitable  mortgagees  of 
certain  property  of  the  bankrupt's,  obtained  the 
usual  order  for  the  sale  of  the  property  with  liberty 
to  bM,  and  to  prove  for  any  defiei^cy.  They  als^ 
held  the  joint  and  several  bonds  of  the  banitrant 
for  the  payment  6f  the  mortgage  money.  The 
petitioners  obtained  the  usual  order  In  the  case  «f 
an  equitable  mortgage,  with  Hbertyto  bidandprov^ 
for  any  deficiency,  and  the  estate  waa  sold  to  <}ne 
of  the  petitioners  for  a  sura  amounting  neariy*  to 
the  whole  debt : — ^Held,  that  the  petitiouera  eduld 
not,  under  these  cireumstanees,  prove  agnnsi'  the 
separate  estates  on  the  bonds  for  the  full  amount  iof 
the  debt,  but  only  for  the  deficiency  unsatisfied  'by 
the  proceeds  of  the  sale.    Ex  parte  Reynalre  Cfife, 

2  M.  D.  ft  D.  637. 

A  trustee  under  a  will,  permits' the  ttvst  fund  am 
the  monies  are,  from  time  to  thrie,  i^ali^ed  lobe 
paid  into  the  hands  of  certain  bankers  who  have 
knowledge  6f  the  trusts.  One  of  the  pattners,  with- 
out the  assent  of  the  trustee,  deals  with  a  jportioti  of 
(he  fhnd  by  inveslSng  it  on  mortgage  i-^Beld^  that 
the  bankers  were  not  jointly  and  separately  liable  ih* 
the  character  of  the  trustee,  but  that  they  on^y 
incurred  a  liability  as  between  banker  and  customer, 
and  that  on  the  hnnkruptey  of  the  bankers,  the 
trustee  could  only  prove  against  their  j<»in  testate 
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for  BQch  balanee  as  was  in  tbeir  hands  at  the  time 
of  the  bankraptcy.  Ex  parte  Burton  re  Biddulpk, 
S  M.  D.  &  D.  364. 

Semble,  that  the  sum  laid  out  on  mortgage  must 
be  cousidered  as  in  their  hands  at  the  time  of  the 
bankruptcy,  although  the  mortgage  itself  might 
enure  for  the  benefit  of  the  oeetm  que  trust.    Ibid. 

Executors  pay  the  legacies  bequeathed  to  in- 
fants to  their  father,  who  invests  them  on  colonial 
securities,  and  makes  lai^  profits,  and  becomes 
bankrupt : — Held,  that  the  legatees  were  entitled 
to  have  proof  made  upon  the  whole  amount  of  the 
profits.  Ex  parte  Montefiorere  Mont^fore^  I  De  Gex, 
174. 

(tt)  Expunging. 

It  is  not  a  neoessary  consequence  of  an  order  to 
expunge  a  proof  that  the  party  must  refund  any 
dividends  received  upon  it.  Ex  parte  fVileon  re 
Bentley,  1  M.D.  &  D.  1186. 

The  Court  will  entertain  the  application  of  a 
single  creditor  to  expunge  a  proof.  Ex  parte  Broadky 
re  Pilcher,  11  Law  J.  Rep.  (n.s.)  Bankr.  28;  2 
M.  D.  &  D.  524. 

The  Commissioners  have  no  jurisdiction  to  ex- 
punge a  proof  which  has  been  placed  on  the  pro* 
ceedings,  in  pursuance  of  an  order  of  the  Court  of 
Review,  and  can  only  expunge  a  proof  on  the 
ground  that  the  debt  is  not  aue.  And  it  is  irregular 
for  them  to  state  as  a  ground  for  expunging,  that 
the  bankrupt's  liability  has  been  dischaigeX  Ex 
parte  Whituwrth  re  Mayer,  2  M.  D.  &  D.  164. 

Case  where,  under  the  circumstances,  the  Court 
held,  that  there  was  no  legal  partnership  between 
the  bankrupt  and  a  creditor,  and  refused  to  ex- 
punge his  proo£  Ex  parte  Turquand  re  Fonder'' 
plank,  U  Law  J.  Rep.  (n.s.)  Bankr.  1 ;  2  M.  D.  &  D, 
339. 

A  proof  will  not  be  ordered  to  be  expunged 
merely  beeause  the  instrumeot  on  which  the  proof 
was  made  required  a  stamp.  Ex  parte  Byrom  re 
Byrom,  3  M.  D.  &  D.  53. 

{w)  Bettering, 

A  bill  of  exchange  was  given  by  a  bankrupt  to  a 
creditor,  in  considmtion  of  an  advance  of  money, 
made  more  than  six  years  before  the  bill  was  given, 
five  years  after  the  proof  was  made,  and  dividends 
had  been  received  upon  it  The  commissioners 
ordered  the  proof  to  be  expunged  on  the  ground 
that  the  bill  was  not  such  an  acknowledgment,  in 
writing,  of  the  debt  as  took  the  case  out  of  the 
Statute  of  Limitations: — Held,  that  the  bill  was 
sufficient  for  that  purpose,  and  consequently  that 
the  proof  must  be  restored.  Ex  parte  Wibon  re 
Bentley,  I  M.  D.  &  D.  586. 

Where  the  bankrupt  had  absconded  to  America, 
and  the  commissioners  had  expunged  the  proof  of 
a  debt,  relying  chiefly  on  the  evidence  afforded  by 
the  entries  in  the  bankrupt's  books,  the  proof  was 
ordered  to  be  restored,  as  evidence  of  this  descrip- 
tion ought  not  to  have  countervailed  the  oath  of  the 
petitioner.  Ex  parte  Boler  re  BuraUf  1  M.  D.  &  D. 
602. 

(jr)  Election. 

A  joint  and  separate  creditor,  who  has  proved 
against  the  joint  estate,  not  permitted,  without 


special  gronnds,  to  .letire  jAkmu  his  proo^  and  lo 
prove  against  the  separate  estate.  Ex  parte  Dixom 
re  RobhuoHt  2  M.  D.  &  D.  312. 

(y)  Evidence  and  Practice. 

A  judgment  creditor  need  not  produce  an  offioe 
copy  of  the  judgment,  as  a  proof  of  his  debt,  when 
he  elects  to  go  in  under  the  bankruptcy,  to  noalcc 
his  proof  as  for  a  simple  contract  debt.  Ex  pmrte 
Spiller  re  Wartert,  10  Law  J.  Rep.  (vX)  Bankr.  4S ; 
2M.D.&D.43. 

The  Court  will  not,  in  the  absence  of  evidence, 
assume  that  a  Commissioner,  in  rejecting  a  proof, 
stated  his  reasons.  Ex  parte  Mudie  re  Jamee^  1 1 
Law  J.  Rep.  (ir.s.)  Bankr.  18;  2  M.  D.  &  D.  490. 

Where  a  creditor,  through  inadvertence,  omits 
to  prove  at  the  final  dividend  meeting,  the  Court 
will  allow  him  to  call  a  fresh  meeting  for  that  pur- 
pose at  his  own  costs,  and  will  rescind  the  former 
dividend,  so,  however,  as  not  to  disturb  any  pay- 
ments made  to  the  creditors  who  have  already 
received  it.  Ex  parte  DUworth  re  SoUand,  3  M.  D. 
&  D.  63. 

Where  a  creditor  has  omitted  to  prove  his  debt 
until  siter  a  dividend  has  been  declared  and  ia  in 
course  of  payment,  the  Court  will  not  permit  him 
to  prove  so  as  to  interfere  with  the  amount  of  the 
dividend  payable,  on  the  proof  of  the  other  creditors. 
Ex  parte  M*Ckeanere  M'Cktane,  1  M.  D.  &  D.  329. 

(L)  Mutual  Cbedit  and  Set-off. 

To  a  declaration  in  assumpsit,  by  the  aasignoea 
of  a  bankrupt,  for  goods  sold  and  delivered,  by  a 
bankrupt,  the  defendant  pleaded  by  way  of  set-off, 
that  before  notice  of  any  act  of  bankruptcy,  and 
before  the  issuing  of  the  fiat,  and  before  actioB 
brought,  the  defendant  gave  credit  to  the  bankrupt, 
by  accepting  certain  bUls  of  exchange  for  his  ao» 
commodation,  and  at  his  request,  without  any  coo- 
sideration  or  value,  which  said  bills  were  before 
notice  of  the  bankruptcy  negotiated  by  the  bank- 
rupt, for  his  own  use  and  benefit  $  that  the  credit 
so  given  was  likely  to  end  in  debts  from  the  bank- 
rupt to  the  defendant ;  and  that,  afterwards,  before 
the  commencement  of  the  action,  the  defendant 
paid  the  said  bills.  On  special  demnrrer,  on  the 
ground  that  no  mutual  credit  was  shewn, — Held,  a 
good  set-ofiT,  under  the  6  Geo.  4.  o.  10.  s.  60. 

Held,  also,  that  the  asugnees  could  not  reply  a 
fraudulent  delivery  of  the  goods.  Bueeell  v.  Balif 
10  Law  J.  Rep.  (m.8.)  Exeh.  300;  8  M.  &  W. 
277 ;  1  Dowl.  P.C.  (h.8.)  107. 

The  defendants,  who  were  bankers,  had,  pie- 
viously  to  the  24th  of  October  1842,  discounted  bills 
to  a  large  amount  for  certain  customers,  who  became 
bankrupts  on  that  day,  at  which  time  the  defen- 
dants had  in  their  hands  a  balance  of  179/.  19s.  1  Id. 
belonging  to  them.  The  bills  were  indorsed  by  the 
bankrupts  in  blank,  and  two  of  them  were  paid  by 
the  acceptors  before  the  bankruptcy  $  the  others, 
far  exceeding  in  amount  the  sum  of  179L  19«.  11«L, 
did  not  become  due  until  the  16th  of  November, 
and  other  subsequent  days.  The  action,  which 
was  for  money  lent,  &c.,  was  commenced  on  the 
2nd  of  November  1842,  and  on  the  8th  of  the  same 
month  the  defendants  proved  against  the  bankrupts' 
estate  the  whole  of  the  bills,  except  the  two  which 
had  been  paid,  deducting  the  balance  of  179/.  19s. 
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iU  :^-Held»  Omt  the  defendants,  as  indorsees  of 
the  InUs,  wen  entitled  to  set  them  off  in  the  present 
actios.  AiMger  v.  Currk,  13  Law  J.  Rep.  (N.a.) 
Excb.203;  12M.&W.751. 

Aasumpsit  by  assigfnees  of  T,  a  bankrupt,  for 
money  had  and  received  to  the  use  of  the  assignees, 
Pks,  that  before  any  notice  of  any  act  of  bank- 
rnptsyy  the  deSendant  gave  credit  to  T  by  aocept- 
ing  &r  his  accommodation  a  bill  of  exchange, 
dxaim  by  T  on  the  defendant,  which  before  any 
notice  of  his  bankruptcy  T  negotiated ;  that  the 
dtdit  so  given  by  defendant  was  extremely  likely 
to  end  in  a  debt  from  T  to  defendant ;  that  ailer- 
vsidi  and  Ix^ore  the  commencement  of  the  action, 
the  defendant  paid  the  amount  of  the  bill  to  the 
ludders,  whereby  T  became  indebted  to  the  de- 
feadast  for  the  amount  of  the  bill.  The  plea  then 
allsged,  that  before  the  defendant  had  notice  of  any 
set  of  bankruptcy,  and  before  the  issuing  of  any 
fiat  against  the  said  T,  and  before  the  commence- 
ment of  this  action,  T  delivered  to  the  defendant 
two  bills  of  exchange,  accepted  b^  M  &  R,  in  order 
that  the  defendant  might  receive  the  amounts 
thereof  for  the  use  of  T ;  that  after  the  bankruptcy, 
but  befofe  the  issuing  of  any  fiat,  the  defendant 
received  tiie  amounts  of  the  bills,  and  was  ready 
and  willing  to  set  off  the  two  sums  against  each 
other.  On  special  demurrer  to  the  plea, — Held, 
first,  thai  the  declaration  was  correct  in  laying  the 
money  to  have  been  received  to  the  use  of  the 
plaintifi  as  assignees.  Secondly,  that  the  plea 
shewed  such  a  mutual  credit  between  the  bankrupt 
and  the  defendant,  as  entitled  the  defendant  to  the 
set>off  noder  6  G^eo.  4.  e.  16.  s.  60,  notwithstand- 
ing  that  the  action  was  for  money  received  to  the 
OSS  of  the  assignees.  Thirdly,  that  the  plea  was 
not  theiefine  baid,  as  it  was  not  an  argumentative 
denisl  thsidie  money  was  received  by  the  defendant 
to  the  me  of  the  plaintiffs  as  assignees.  BittUsiam 
V.  Hwiif,  U  Law  J.  Rep.  (v.s.)  C.P.  117;  2 
DowL  &  L.  P.C.  817. 

One  of  two  assignees  not  allowed  to  set  off  his 
own  debt  against  the  amount  of  a  dividend  pay- 
aUs  to  a  er^or  under  the  fiat,  although  be  swore 
that  the  creditor  had  agreed  to  allow  such  set-off 
^parti  Mfey  re  Howarth,  1  M.  D.  &  D.  263. 

A,  in  consideration  of  an  advance  of  500^  from 

^>  s  oonatry    banker,    gave    B    a    promissory 

'^^  for  that  sum.     B  £posited  this  note  and 

<^  leettrities  with  C,  his  London  banker,  to 

"^<>ffs  a  debt  due  to  Mm.     B  became  bankrupt. 

At  the  time  of  B's  bankruptcy,  A  had  notes  of  B's 

^^  to  the  amount  of  68R    The  value  of  the 

xcnritiee  held  by  C  were  more  than  sufficient  to 

m«y  him  the  debt  due  to  him  from  B : — Held, 

^  A  was  entitled  to  set  off  the  amount  of  notes  in 

^i^pouesnoo  sgainst  the  sum  due  on  the  promis- 

Miy  note^  and  was  entitled  to  a  lien,  in  respect  of 

(his  dgfat,  on  the  surplus  securities  In  C's  nands, 

without  prejudice  to  the  rights  of  other  persons 

standing  in  the  same  situation  with  himself.    Ex 

part$  StaiUmt  re  Wite,  12  Law  J.  Rep.  (n.8.)  Bankr. 

S9;3M.D.&D.2^. 

Connnissioners  are  empowered  by  an  act  of  par- 
limient  to  levy  rates  and  duties  on  vessels  entering 
a  harhonr,  and  also  tolls  on  vessels  navigating  a 
river  communicating  with  the  harbour,  imd  they 
vs  leqniied  to  apply  the  rates  and  duties  in  the 
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improvement  of  the  harbour,  and  the  tolls  in  the 
improvement  of  the  river.  They  deposit  the  monies 
received  by  them  with  one  of  their  number,  who 
is  a  banker,  and  acts  as  treasurer,  and  the  accounts 
and  drafta  relating  to  tlie  harbour  and  river  are 
separated  and  distinguished  from  each  other.  The 
banker  having  failed, — Held,  that  a  debt  due  from 
him  on  one  account  might  be  set  off  against  a  debt 
due  to  him  on  the  other,  and  that  the  assignees 
might  be  restrained  from  proceeding  against  the 
conunissioners  to  recover  the  latter  debt,  although 
the  set-off  would  furnish  a  good  legal  defence.  Ex 
parte  Pearce  re  Lat^mead,  2  M.  D.  &  D.  142. 

The  defendants  being  indebted  for  money  lent 
to  them  by  their  bankers,  who  afterwards  became 
bankrupta,  received  from  their  customers  on  the 
day  of  the  bankers*  stopping  payment,  but  without 
notice  of  an  act  of  banloruptcy,  certain  5L  notes  of 
the  bankrupts,  in  part  payment  of  antecedent  debts, 
on  condition  of  debiting  themselves  with  so  much 
only  as  they  should  receive  from  the  assignees  upon 
the  notes.  They  also  received  from  other  parties 
other  5L  notes  of  the  bankrupts,  for  which  they  were 
to  pay  so  much  only  as  they  should  receive  from 
the  assignees  for  such  notes.  An  action  for  money 
lent  having  been  brought  by  the  assignees  of  the 
bankrupts  against  the  defendants : — Held,  that  the 
defendants  had  a  beneficial  interest  in  the  first  de- 
scription of  notes,  and  might  therefore  set  them  ofi( 
but  that  they  could  not  set  off  the  second  description 
of  notes,  as  they  held  them  merely  as  trustees  for 
others.  Far  tier  v.  WUaon,  13  Law  J.  Rep.  (n.s.) 
Exch.  209;   12  M.  &  W.  191. 

(M)  Assignees. 

(a)  Choice  rf. 

Meetings  for  the  purpose  of  choosing  assignees, 
although  no  assignees  may  be  chosen,  are  meetings 
"for  i&  choice  of  assignees"  within  the  meaning  of 
the  1  &  2  WilL4.  c66.  Exparte  AiiUer  re  MUkr. 
14  Law  J.  Rep.  (n.s.)  Bankr.  25;  1  Be  Gex,  144. 

Petition  by  a  bankrupt  for  a  new  choice  of  assig- 
nees, upon  the  ground  that  the  administration  of 
his  estate  was  delayed,  from  the  two  assignees  not 
agreeing  together  in  the  appointment  of  a  solicitor, 
and  the  proceedings  being  impounded:— Held,  that, 
it  appearing  to  the  Court  that  the  bankrupt  and  one 
of  the  assignees  were  colluding  in  the  petition,  for 
the  purpose  of  having  a  solicitor  appointed,  who 
had  been  already  removed  from  being  solicitor  to 
the  fiat,  the  bankrupt  was  not  entitled  to  the  prayer 
of  his  petition. 

SembUj  a  bankrupt  whose  estate  is  not  likely  to 
pay  Is.  in  the  pound  may  have  a  locua  standi  in  a 
petition  for  a  new  choice  of  assignees.  Ex  parte 
Oaket  re  Oakee,  10  Law  J.  Rep.  (n.s.)  Bankr.  66  ; 
2  M.  D.  &  D.  60. 

Where  an  assignee  had  sold  his  debt  to  a  creditor 
who  was  adverse  to  the  fiat,  and  was  ordered  to  be 
removed,  and  a  new  one  chosen  in  hia  room,  he 
waa  restrained  £rom  voting  in  the  choice  of  the  new 
aasignee.  Ex  parte  Stagg  re  Burtan,  2  M.  D.  &  D. 
186. 

The  commissioners  have  no  authority  to  prevent 
a  creditor,  who  may  have  an  interest  adverse  to  the 
rest  of  the  creditors,  from  voting  in  the  choice  of 
assignees,  under  6  Geo.  4.  c  16.  s.  61.    Ex  parte 
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II;  aM.D.ft^D.46#* 

.  CAfee  when  th«  Court  aUoired  die  braUMur  of  ft 
lunatic  to  pcore  tod  Vote  i*  tfaeohoioe  of  ftBaigneea 
Xflr  parU  Ayhmtt  M  F^uringdm,  11  Law  J.  JBkpi 
(N.S.)  Banki.  9h 

-.  Th0  ^ttUSc  oficier  «f  a  banking  coBipafty  Qwy 
■vote  by  atMoiey  on  biAisIf  •£  lb*  company  aVtbt 
ohoioe  of  aiBigneoi.  Em  fmrU  Jekropd  rt  Mmmfm^ 
1  M.  D.  «c  D.  561. 

It  it  ft  good  pisftctice  not  to  ratify  the  cboico  of 
Bisigneesy  unleae  the  peieona  ehoMo  are  pteoentftod 
Jtooept  the  trust  i  bat  unibU^  ft  departure  from  this 
preetioe  does  not  hiTalidate  the  ftppotntment.  Ibid. 

The  oommlBsioBen^  upon  inpropet  grouada,  re* 
jeoted-a  proif  by  a  creditor*  of  ft  debt  lai^r  in 
ftinaaiit  than  all  the  otibef  debts  of  the  baaimp^ 
the  olgect  of  the  soIicBtor'a  opposition  to  the  proof 
bciag  topgevcot  the  creditor  Toting  in  the  oboioe 
of  asaigneea:*— Held,  that  the  eboiee  should  be 
Tacated,  and  that  the  craditors  sbould  nahe  *  new 
vfaoioe.  SpOler  v  Waifers,  10  Law  J.  Hep*  (K4.) 
3ankr.  48  7  2  M.  D.  &  D.  48. 

A»  B,  C,  D,  and  £  -were  traetees  of  a  (md^  of  which 
£  veodved  and  appropriated  the  ineomc^  £  waa  ftf» 
tsrwBffds'fbaBd  a  fuoknipt.  Under  an  order  of  Ihe 
G«nit«  A,  B,aad  C  proved  a  debt  against  the  estate 
of  £  in  respect:  of  the  sum  so  appropriated  by  him. 
At  a  meeting  «f  ereditors  at  wluob  A,h,C,  and  D 
alone  were  ptesent,  A,  B,  and  C  elected  D  to  be  the 
drsditOis"  assignee.  Onapetitidnofthebanhriipt^-^ 
HeM,  that  A,  Bi  and  C  were  not  orefitoxs  entitled 
to  vote  for  assignees,  and  that  their  choice  must  be 
•et  aaide.  Ex  parte  Ramt  tb  AovWiH  Law  J.  Rep. 
<N.s.)  Bankr.  17  {  I  De  Oea,  111. 

When  the  creditors  ohoosc  their  aasigneesy  and 
tfae  oommissioners  reject  one,  there  most  be  a  new 
chstee  Ex  porU  Wikim  re  motehmtd^  1  M.  D.  &  D. 
234. 

A  conptomise  of  a  contest  for  the  ehoiee  of 
'assignees  by  whsch  Ae  business  of  the  bankruptcy 
was  divided  between  two  distinct  firraa  of  solieitors, 
Who  were  to  be  jointly  appointed  solicitors  to  the  fiat, 
strongly  disapproved  9£  by  the  Conrt  Rx  pmrte 
Turner  re  Martin^  8  M.  D.  &  D.  528. 

(b)  Duties^  RighUt  and  Liabilities, 

The  Court  will  only  sanction  a  compromise  made 
by  the  assignees  with  a  claimant  against  die  bank- 
mpt's  estate  aubject  to  the  approbation  of  the  ooas** 
misdoner.    /n  re  Marekafl,  8  M.  B.  &  D.  44A. 

A  being  indebted  to  B,  absconds  to  America, 
upon  which  B  sends  out  a  power  of  attorney  to  an 
agent  there,  to  recoiver  ftom  A  what  mamcy  he  can. 
B,  hearing  of  a  similar  proceeding  by  another  ore- 
<fitor,  suee  out  a  flat  agsiskst  A,  and  is  chosen  one 
of  his  Sssignees,  and  afterwards  B's  agent  in  Ame» 
rioa  obtains  a  sum  of  monev  firom  A,  and  remits  it 
to  B  iti  England  i-^H^ld,  that  this  money  was  re- 
eeived  by-  B  iti  his  ebaractev  of  assignoe,  and  that 
B,  having  himaoif  become  bsakmpt,  might,  under 
the  6  Qeo*  4^  c.  16.  s.  106,  be  charged  with  &e 
amount^  togetber  wi<lh 'Interest  at  6L  per  eenl,  not- 
withstanding he  had  obtained  his  certificaie.  Ek 
parte  Ralph  re  Marmadukey  8  M.  D.  &  D^  881. 

If  a  sheriff  sef^  goods  under  a  writ  of ;t  fiu  vqpon 
a  judgment  fownd^  upo»  a  warrant  of  attorney, 
such  writ  becomes  tom  by  the  issuing  of  a  fiat 


ilgajnst  libA  debtor  befroo  thft  iala.  Jn  stseb  cmm 
tfterittion  ereditors  in  ftdreiso  actions}  wboft«  wiiia 
have  been  lodged  with  the  dieriff  bolora  tJse  S«««ii^ 
of  the  fiat,  take  in  prioriu  to  the  assignees  of  the 
bankrupt  Graham  v.  fntherby,  and  Grahatm  v. 
Lynee,  14  Law  J.  Rep.  (%«.>  aB.  296. 

Whkess  the  oonNBisaioBers  ftt  a  meeting  t»  AWiit 
the  accounts  of  the  sssigoees  and  deolaxe  a  clivi* 
dend,  found  a  certain  aum  to  be  in  thehan^s  of  the 
assignees,  and  declared  a  dividend  accordinglv; 
iemUif  that'  each  of  the  asaigaees  is  liable  f»r  the 
ppymont  of  the  dividend,  although  the  yriocipal 
fund  for  that  purpose  bad  been,  vseeivod  bjr  wad 
was  then  in  the  hands  lof  only  one  of  the  9mBwg^^f% 
If  an  assigDee  objects  to  be- so  charged  witb  naoney 
in  the  hM^s-of  his  co«>assignee,  he  should  atate  faia 
ol^eotioii  to  the  oonimisaiopier  at  the  audiA,  and  not 
lie  by  until  a  petition  is  presented  for  the  payment 
of  the  dividend.  Em  parte  Ridley  re  Kni^bt^  9  M« 
IX&D.418. 

Iftqiiiry  direoted  as  to  the  conduot  of  aa  asai^Ma 
in  selliag  a  rererslonary  interest  of  the  bankrapt» 
and  as  to  his  diligence  in  endeavouring  to  xeoaver 
eertain  debts.  Mm  parU  Byrem  re  Byreia»^  S  M.  JX 
&  D.  55.  ^ 

(c)  JIhwanee  t^f  Costs. 

Aasigneca  are  entitled  to  have  the  directian  of 
the  Court,  with  regard  totherightaof  pactieaolaini- 
ing  to  be  equitable  mortgagees  of  property  of  the 
bankrupt;  and  are,  therefore,  entided  to  their  ooats 
out  of  the  mortgaged  estate,  although  they  havw 
been  requeeted  to  oeneuv  in  a  sale  without  a  peti* 
tien  being  presented.  Ex  parte  Stevens  re  Smrgom^ 
fthLD.&B.  817. 

A  provisional  assignee^  who  is^made  a  defiendaaft 
iii  a  roreclaanre  suit«  ia  not  entitled  to  hare  hiscoala 
from  the  plaintifll  even  though  he  discSsiBia  by*  hia 
answer,  and  has  bo  aaacts  of  the  insolveBt*s  entslie 
in  his  handa  Appleby  v.  Duke^  18  Law  /.  Rep. 
<K.s.)  Oh.  9;  1  Ph.  278:  affirniiag  a  c.  11  X^w  1. 
Rep.  (N.a)  Ch.  104;  1  Hare,^H18. 

An  official  assignee  Who  is  made  a  defiemdaat  to  a 
foreclosure  suit,  is  not  enticed  to  hate-  hia  coots 
from  the  plaintifi^  even  though  by  his  aaavrer  he 
daimed  no  interest  eaoept  as  assignee^  asKl  dia^ 
claimed  at  tiie  bearing,  and  haa  no  aaseta  of  the 
badcrupcra  esUte  in  his  hands.  Omrk  ▼.  JV&tmai^ 
18  Law  J.  Rep.  (n.s.)  Ch.  10 ;  1  Ph.  276 :  rereraiag 
a  c  11  Law  J.  Rep.  (v.a.)  Ch.  16.;  1  Y.  Bt  Col. 
C.C.  58. 

Petition  praying  for  liberty  to  prove  a  debt  a^ainat 
the  estate  of  a  bankrupt^  on  behalf  of  a  peraao  of 
unsound  mind>«*field,  that  the  assigneea  were  not 
entitled  to  get  dieir  costs  of  the  petition  firom  the 
petitioner.  Ex  parte  Bueknallre  BiiAloii,  12  Laaw  J. 
Ren.  (N.a)  Bankr.  42. 

Petition  by  an  exeoutor,  who  had  beeonae  bank- 
rupt, for  liberty  to  prove  a  debt  against  hia  own 
estate,  in  the  oharacter  of  eiocowtor:— ^iield,  that 
the  assignees  were  not  entitled  to  get  their  coats  of 
the  petition  iipcm  ^e  petitioner.,  Bxpurte  Snotelian 
re  Ha^d,  12  Law  J.  Rep.  (sLa)  Bankr.  «7. 

An  excctttorappropriatedalegsny,  wbieh  he  held 
in  tntst,^snd  becsme  bankrupt  A  petation  ma 
prevented  by  the  eestul  qua  traete,  foe  liber^  to 
prove  the  amount  of  tha  legacy  against  ihe  ettato 
of  the  bankrupt: — Held,  that  the  assignees  wecw 
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ftiteilftledlbgett1l€4r  coiti  tff  thi»  t>etitiotr  (Vom 

J.  Re^  (ita)  Babki-.  87. 

(J)  AcHmu  and  Suits. 
[8dt  Biu«  oy  EicHANOB.] 

PloviflMit  nlftde  for  enabiiiig  Mugiiees  of  one 
nembtr  of  «  partfiereliip  to  sue  th*  debtors  otiM 
frn,  by  5  &:«  Vict.  c.  122.  s.  81 ;  20  Ltir  J.  Stat 
^p.  liii. 

Adebtopfe  a  ba[nkni]it,  vhen  sued  by  the  assignees 
withn  tketnkie  allowed  for  tlie  banlrttipt  to  dkputo 
the  flat,  empowered  to  pay  the  dobt  into  coor^  by 
6ft4^Vkl  c  122.  *.  2«  f  20  Law  J.  Stat  App.  xiii. 

Wbere  H  appeared  at  the  trials  that  after  bank- 
rapteyi  eighty-five  baddies  of  yam,  of  the  Talue  of 
1141,  had  been  delivered  by  the  bankrupt  to  the  de- 
Icttdaoti,  as  they  alleged,  to  meet  att  acocmmodatioii 
Kd  whiehlfafey  w«re  aooot  to  give  the  bankrupt;  and 
the  goods  were  accompanied  by  an  invoice,  wlii^h 
MMid  ttem  to  lie  btt^hi  by  ^  d«fetida«U  of  the 
teaknipt:— Held,  imder  those  drenmstaaees^  that 
Ike  ssDgtteaa  might  waiTe  the  tort,  and  bring  as- 
Mmpsit  for  goods  ooM  and  delivered.  RtmeU  v. 
Bell,  10  M.  &  W.  840. 

A  contract  between  a  railway  company  and  a 
builder  contained  a  clause,  that  in  case  the  builder 
iboiiid  beoome  insoltiettt  or  be-  declared  boBkrupt, 
Au,«r  ahoald  ftom  any  other  cause,  independent 
sf  the  act  of  tiR  eompny,  be  pieveated  from  con*- 
tiaaing  his  oontriet,  it  should  bo  lawful  for  the 
osBspany  to  give  him  a  notice  in  writing,  reqniilag 
hnt  to  pioeeed ;  aadthat  in  ease  the  btoldcr  should 
fixr  ssrendays  sfter  inch  notice  given,  make  dtefitukt 
in  proceeding,  it  should  be  lawful  for  the  company 
to  employ  odior  workmen ;  and  that  all  the  tools 
snd  materials  then  deKvered  for  the  porpoae  of  the 
vorks  theraby  oonCraotBd  fot,  and  then  being  on  otr 
sheet  the  site  of  tho  said  woiks,  ahonld,  upon  sneh 
dfliiaK  as  afoeesaid^  becotxie  and  be  in  all  reapects 
^oaadersd  aa  the  abaolute  property  of  the  oom* 
pony."  Notice  was  given  to  the  builder  on  the 
llthofApiiL  On  the  17th  be  heeamo  bankrupt. 
Oothe  18th  the  company -entired  on  the  woiks:-^ 
Hdd,  that  the  asaignoeo  were  entitled,  to  Tecovor 
^  tosis  snd-nMiteriBlswhieh  were  osi  the  works  on 
^  17th,  in  trover  agatnat  the  ooaspaay.*  Booth  v. 
thtGtvAWnUm  BaUwm Coamttny.  10 Law  J.  Bep. 
(■A)aE8a.  -^       -r-  y 

The  oaner  of  a  him^ej  after  mortgaging  it  an.  fee, 
ooBtioued  io  possession,  and  let  it  as  a  ready-foit. 
3U>hsd  boose  tvtise  defendant  He aAeiwards  be. 
<»»s  bankrupt^  and  dien,  vn&k  the  assent  nf  hk 
*>ngBies,  let  the  honoe  ready  flirniabed  to. the  do- 
tedsDtfby  the  week,  who,  after  three  weeks'  ocon^ 
Mte*  itccived  •  notion  Ivom-  the  mortgagee  to  pay 
the  rent  to  him : — Held,  in  an  aetioo  by  the  assignoas 
of  the  bsnkfopt,  for  lue  and  oooupation  of  the 
iMue  Kod  fumitan,  that  ihey  were  entitled  to 
nmyer  %a  the  Asraiture ;  the  rent  of  the  house  and 
™""tsre  aright  b«  apportioned,  or,  if  not,  that  the 
^uy  anight  infoi;  on  the  notice  fay  the  mortgagee^  a 
^  *gnement  by  the  tenant  to  take  the  house  Atnn 
"•.■•rtWee  at  •  voasonaUe  rent,  and  to  pay  the 
^gnces  of  the  Iwwtoiyfr  mortgagor  a  rensonaUe 
"^n^austien  for  the  nae  o£  the  fnmitura  atOmm 
!'^^tf*neB^.  Jl  I.afw  J.  Rep«  (s.&)  £xoh. M  ;  8  M. 


•  To-  an  aetion  of  ttmmi  by  ^tlnr  aarfgneos  >ofv  €t 
H  and  W  L,  bankrupts,  against  the  sheriff,  the 
defendant  pleaded  tbstt  one  O  H  and  one  W  L, 
traders,  befaig  indebted  to  G  S  and  W  S,  the 
kttar  sued  out  a  jH  ^  against  tbo  aiiid  Gh  H  anil 
W  L,  which  was  delivered  to  the  ddfendant,  ms  ahei 
riff,  to  be  eneouted ;  that  the  shetiff,  after  the  said 
O  H  and  W  L  became  banknipt  an  afonaaid,  and 
beforethe  flat,  took  the  goods  and  Ivfied  the  amount 
by  sale ;  that  afterwards  a  fiat  iaaued  agaiast  tbe 
said  bankrupts,  nnd«  which  the  plaintlOb  were 
appointed  asaignoeo,  and,  as  snoh  aasigneeo,  became 
entitled  to  the  posoeasion  of  the  snkl  goods,*  loWdk 
pot9$tntm  if  the  fonnakm  rf  Ae  plaiaiiyt  as  ^t»dg^ 
ne§»  tin  the  isejsroMom  mmUned^  The  plea-  Ifcen 
averrod  that  the  creditors  had  nc4,  at  the  time  of 
exodwting  the  writ,  notice  of  any  prior  aot  of  bnnk*> 
ruptcy !— Held,  flrs^  that  this  dofonce  might  bo 
given  in  evidence,  either  under  the  plen  of  not  posv 
sosaed,  or  not  guilty.  Secondly,  that  tiie  plea  wha 
not  an  argumentative  plea  of  not  posaeosed,  aa  it 
admitted  the  aaaignees'  right  by  relatfon  to  the 
possession  of  the  goods  at  the  time  of  the  oxeontiott: 
^uOttf  whether  tlfe  plen  amounted  to  an  argument 
tntive  denial  of  the  tUU  of  theplidntifib.  Thirdly, 
that  it  anffioiently  appeared  that  the  persons  ds*- 
scribed  in  the  plea  aa  traders  and  bankrupts  werfe 
the  same  aa  those  mentioned  in  the  declarafion. 
Fonrdily,  that  it  wna  unneeesaaiy  to  arer  that  the 
aeisnre  or  Ihe  flat  was  anbasqnent  to  llie  passing  of 
2&8Vict  &291  l^stfrnv.  A.  QaMin,  12  Lstw  J. 
Rep.  (N.a)  Each.  209 ;  11  M.  «e  W.  277 }  2  JXnri. 
P.C.  (K.B,)  7M. 

Where  the  parties- striking  a  docket  and  issuing  n 
fiat  took  from  the  bankrupt  a  pirotnissory  note  for  a 
greater  amount  in  the  pound  than  the  other  dFodi- 
Osrs,  with  a  view  to  a  oorapoeition  deed,  which  note 
laaa  afleArarda  paid,  at^  nn  precotdinga'talQBn  on 
the  fiat: — Held,  that  although  the  case  fell  within 
the  Stfa  aectinn  of  O'CfcSo.^.a  16,  andanohoecurity, 
and  the  whole  debt  nf  the  credhor  might  be  fovfoited 
under  the  baricanpt  iaw%  yet,  .aa  tbe  snma  paid  on 
the  notn  conld  not  have  been  rrco^ered  by  the 
bankrupt  himaelf,  who  was  n  party  to  the  agreement, 
they  could  not  be  reooeeidd  ib  an  aotiUn  by  aeaig- 
nees  appointed  under  a  commission  issued  on  a 
subsequent  act  of  bankruptcy.  Belcher  v.  Sam- 
dsme,  18.  Law  J.  Rep.  (ii.a.>  aB.  297. 

In  an  action  of  trover  by  the  aaaignoes  lof  a 
trader,  to  reonver  the  value,  of  property  seised  by 
the  cieditor  under  a  bill  of  sale,  it  was  oontended, 
that  even  if  the  bill  of  sale  were  not  ileelf  an  art  of 
bankruptcy,  yet  the  debt-  which  it  was  given  b> 
secure  had  been  discharged  by  aubsoquest  pav- 
ments  by  the  tnder  prior  to  the  aeiaura  The 
assignees  reootered  in  the  action  of  trover,  on  the 
ground,  that  the  ball  of  sale  waa  an  act  of  hanlc- 
Tuptoy  :-r*Held,  that,  in  an  action  for  money  had 
and  Mceivedt  brought  by  ihb,  assignees  to  recover 
the  sums  paid  to  tlM  ereditor  by  the  bankrupt,  afW 
the  execution  of  dw  bill  of  ss^,  they  were  not 
ettopned  from  denying  that  the  sums  so  paid  hl4 
been  legally  appropriated  in  discharge  of  the  origi- 
nal  debt  Idrndon  v.  Sharpt^  IS  Law  J.  Rep.  (n<8,) 
C.P.  67  {  7  So.  (U.S..)  1S(L 

Defondants,  oreditara  of  a  bankrupt,  having  niter 
tba  aot  o6  bankruptcy  and  hcfore  feh«  fiat»  seiaod  his 
goods  uqdnr  a  jl.  /<i.,  tiie .  assignees  afterw^cds 
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claimed  tbtttn  from  the  theriff,  who  bMmglit  the 
paETties  before  a  Judge  hj  an  interpleader  mle. 
The  Judge  dkeoted  the  goeda  to  he  aeld,  Mid  the 
money  to  be  brought  into  court,  to  abide  the  event 
of  an  issue ;  the  amignees  making  no  objection,  nor 
suggesting  any  other  mode  of  disposing  of  the  goods. 
The  execution  creditors  afterwards  abandoned  all 
claim  to  the  goods.  The  assignees  having  brought 
an  action  of  troter  against  them,  to  nworer  the 
difference  1»etween  the  produce  of  the  eale  and  the 
▼alue  of  the  goods  at  the  time  of  tiie  seisure : — 
Held,  that  the  assignees  were  not  entitled,  as  a 
matter  of  law,  to  reoorer  such  diftrenoe^  and  that 
it  was  no  misdirection  in  the  Judge  to  tell  the  jury 
that  if  the  sale  watt  bond  JUk,  they  might  consider 
the  produce  of  the  sale  aa  the  measnre  of  the  da- 
mages. WMtmore  v.  Blacky  14  Law  J.  Rep.  (ir.s.) 
Exch.  19;  18  M.  ft  W.  507 ;  2  Dowl.  ft  L.  P.C. 
44d. 

Where  a  suit  was  instituted  by  the  creditors*  as- 
sigueea  and  the  official  assignee  of  a  banhrapt ;  and 
tlie  official  assignee  was  remioved,  and  a  new  one 
appointed  in  his  plaoe,— the  name  of  (iie  new 
official  assignee  was  ordered  to  be  sfubstituted  in 
the  place  of  the  name  of  thelbrmer  official  assignee 
in  the  proceedinn  in  the  suit  Lto^d  v.  Wming^ 
14  Law  J.  Rep.  (m.r.)  Ch.  iQ, 

{e)  Sale. 

[See  Spscific  PsBFORKAiiCB,  Sidebotkam  ▼.  Ber- 
rhtgUmf  5  Bea.  261.] 

Case  in  which  the  Court  refused  to  allow  the 
assignee  to  fix  the  reserred  bidding.  Et  parte 
LetHeott  re  (Urdem^  1 1  Law  J.  Rep.  (n.b.)  Bankr.  18. 

On  a  sale  under  the  fiat  of  premises  mortgaged 
by  llie  bankrupt,  leave  was  given  to  Ae  assignees 
to  fix  such  resenred  bidding  as  Ae  oommissioner 
might  approve  of*  Ex  parte  LaekmgUm  re  Hamlet, 
8  M.  D.  ft  D.  881. 

A  petition  by  assignees  that  they  might  be  at 
liberty  to  fix  reserved  biddings  for  the  di&rent  lots 
of  a  bankrupt's  real  estates  about  to  be  sold  by 
'  them  by  auction,  no  evidence  being  adduced  of  the 
value  of  the  estates,  was  refused.  In  re  HamUty  1 2 
Law  J.  Rep.  (n.s.)  Bankr.  48. 

The  Court  refused  to  make  an  order  to  stop  the 
sale  of  the  bankrupt's  efiects,  on  the  ground  that 
the  bankrupt  had  presented  a  petition  to  annul, 
without  inspecting  the  proceedings  to  see  whether 
the  fiat  could  be  supported.  Re  Atkiaeanf  1  M.  D. 
ft  D.  238. 

On  a  sale  of  a  mortgaged  estate  of  the  bankrupt 

.  under  an  order  of  the  Court  of  Review,  the  assignees 

n^ost  have  the  conduct  of  it,  and  it  is  an  improper 

practice  for  the  sale  to  be  conducted  by  the  mort> 

gagee.     Ex  parte  Cuddon  re  Cock^  8  M.  D.  ft  D.  802. 

Where  a  partner  of  one  of  the  assignees  of  a 
bankrupt  purchased  a  part  of  the  bankrupt's  pro- 
perty at  a  sale  by  public  auction, — an  application 
to  the  Court  for  the  purpose  of  protecting  the  pur- 
chaser, supported  by  strong  evidence  that  the  trans- 
action was  perfectly  fair,  was  refused.  In  re  Undell, 
12  Law  J.  Rep.  (n.s.)  Bankr.  23. 

The  bankrupts  took  a  reversionary  interest  in 
some  property  as  residuary  devisees  under  their 
father's  will,  of  which  also  they  were  eonstitttted 
executors.  The  testator  died  more  than  forty  years 
ago,  and  upon  the  death  of  the  last  temmt  for  life, 


the  bankrapts'  assigneea  sold  their  interest  in  this 
property,  and  required  the  bankrupts  to  join  ni  a 
conveyance  to  the  purchasers.  It  was  objected,  that 
some  of  the  testator's  debts  which  were  charged  on 
this  property  might  be  still  unpaid,  and  that  the 
assignees  had  no  power  to  dispose  of  it,  as  it  wss 
thus  subject  to  a  trust: — Held,  that  in  the  absence 
of  all  evidence  of  any  outstanding  debts,  the  assig- 
nees had  a  full  right  to  dispose  of  this  property, 
and  that  the  bankrupts  were  bound  to  join  inl3ieeon> 
▼eyanoe.  Ex  parte  BoUon  re  Mexon,  1  M.  D.  ft  D. 
M7. 

At  a  meeting  of  the  bankrupts'  creditors  a  resolu- 
tion was  entered  into  by  the  majority  then  present 
that  if  certain  claims  of  the  bankrapts  for  com- 
pensation in  respect  of  seisuresmade  by  the  Dsaish 
government  should  prove  beneficinl  to  the  estate, 
the  creditors  would  reb'nquish  all  right  to  the  above 
reversionary  property : — Held,  that  this  wss  only  a 
eonditional,  and  not  a  final  arrangement,  and  did  not 
prevent  the  assignees  from  selling  the  reversionary 
property.    Ibid. 

(/)  QficialJtsignee. 

Provisions  made  lor  the  appointment  and  rem«val 
of  official  assignees  and  their  duties  under  oonntry 
fiats,  defined  by  5  ft  6  Vict  c.  122.  ss.  48,  ^1,  IS— 
66 1  20  Law  J.  Stat.  App.  xiii. 

The  mode  of  appointing,  disabiKties,  and  seoarity 
to  be  given  by  and  duties  of  official  assignees  pre- 
scribed by  Lord  Chancellor.  Order  in  Bankruptcy 
of  12th  Nov.  1842 ;  12  Law  J.  Rep.(K.8.)  Bankr.  14. 

An  officisl  assignee,  though  he  may  decline  to 
pay  a  creditor  bis  dividend  until  he  produces  the 
security  which  he  holds  for  his  debt,  is  not  justified 
in  refusing  to  pay  it  on  the  production  of  each 
security.  Ex  parte  Satmdert  re  Innes,  2  M.  D.  ft  D. 
129. 

The  appointment  of  an  official  assignee  is  a 
matter  peculiarly  within  the  discretion  of  the  com- 
missioner, with  which  the  Lord  Chancellor  will  not 
interfere,  unless  under  very  strong  circumstances. 
Therefore,  although  an  estate  had  been  nearly 
wound  up  bcfbie  the  passing  of  the  5  8ls  6  Vict, 
c.  122,  and  it  was  stated  that  all  that  remained  to 
be  got  in  consisted  of  the  damages  recovered  in  an 
action  by  the  creditors'  assignees,  who  had  expended 
large  sums  out  of  pocket  in  the  prosecution  of  the 
action,  the  Lord  Chancellor  refused  to  direct  tiiat 
no  official  assignee  should  be  appointed.  Bx  parte 
Bowker  re  Potter,  8  M.  D.  ft  D.  824. 

In  suits  b^  or  against  the  assignees  of  a  bank- 
rupt, where  the  bankruptcy  took  plaee  and  the  suit 
was  instituted  before  the  statute  directing  the  ap- 
pointment of  official  assignees,  and  no  official  assig- 
nee is  a  party  to  the  suit,  at  the  hearing  any  of  the 
parties  are  entitied  to  an  inquiry  whether  an  official 
assignee  of  the  bankrupt's  estate  has  been  ap- 
pointed.    Ta^oiR  V.  JVilUams,  8  Hare,  858. 

A  petition  presented  to  the  Lord  Chanoellor  by 
the  creditors'  assignees,  stating  that  they  had  re- 
covered all  the  assets  of  the  bankrupt,  and  praying 
for  an  order  that  no  official  assignee  should  be  ap- 
pointed, with  a  view  to  save  the  expense  of  the  per- 
centage, ftc,  was  reAised,  but  the  costs  were  allowed 
out  of  the  banlonpt's  estate. 

The  Lord  Chancellor  has  authority  to  make  such 
an  order,  but  as  it  refers  to  matters  in  which  the 
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MiiiiDiaiiiufirt  laiTe  fiiU  dMCrttioB^  the  Coaitirill 
be  rekctant  to  interfere.  /»  f  Piutr,  12  Law  J. 
fi«p.(Kj.)Ch.437« 

The  Court  has  power  to  charge  an  official  aeeig- 
nee  202.  per  cenK.  intefest  B*  part*  Twnmr  rt 
2Wvr,  11  Law  J.  Rep.  (m.s.)  Bankr.  25;  2  M.D. 
k  D.  481. 

Ad  offielal  aeeignee  who  is  remoTod  has  no  right 
to  ntaio  the  papers  belonging  to  the  bankrupt's 
eiUte  is  his  hands  nntil  he  is  i emunezated  fibs  his 
aer?icetunder  the  fiat;  and  if  he  rcfusee  to  hand 
tlum  o?er  to  his  successor,  he  will  be  ordered  to 
deliTer  them  up  with  costs.  Ex  portt  Grakam  re 
MM,  2  M.  D.  ft  D.  290. 

llie  Court  willy  with  the  ooncunwDce  of  the 
bankcapt's  assignees,  permit  the  oiBcial  assignee  to 
Rtiin  in  his  hands  oertaiB  securities  of  the  bank- 
iiipt»vhs«e  tranefemng  them  into  the  JBank  would 
came  delay  and  iiiconvenienoe  in  getting  in  the 
ettotc^and  settling  the  accounts  of  the  banksupt 
tie  Wri^  10  Law  J.  Rep.  (n.s.)  Bsakr.  44. 

Upon  an  application  by  an  official  assignee  to  be 
indemnified  by  the  creditors'  assignee  from  the  costs 
of  a  pending  action,  in  which  the  name  of  the  official 
ttii^Ke  bad  been  joined  as  a  co^plsintiff  without 
hiieoossnt,  the  Court  ofiGered  him  a  reference  to 
the  commissioner  to  inquire  whether  the  actioii  was 
for  the  benefit  of  the  estate ;  and  that  being  declined, 
oidered  the  petition  to  stand  over  until  the  result  of 
the  setioQ  was  known. 

Upon  the  case  coming  on  for  further  directions 
•fier  a  Terdict  obtained  against  the  assignees,  it 
jyipcsring  that  Uie  creditors'  assignee  had  offered 
Ua  penooal  indonnity  for  the  costs  of  the  action  a 
year  before  the  petition  was  presented,  which  was 
^coUoed  by  the  official  assignee,  the  Court,  upon 
the  renewal  of  that  undertaking  by  the  creditors' 
■Kignees,  dismissed  the  petition  with  costs.  £i 
firteTw^maid  f»  Dichetuon,  8  M.  D.  &  D.  475. 

(g)  Removal  of  Jssigtiees. 

An  ssmgnee  was  removed  at  his  own  request, 
nerdsr  thst  he  might  bid  at  a  sale  of  part  of  the 
^kmpt's  estate.  JB»  parU  P^rket  re  Ba^,  S  M. 
D.  &  D.  885. 

Whers  one  of  seversl  assignees  is  removed,  it 
•jems  that  the  25th  end  26th  sections  of  the  1  ft  2 
Y^.  4  c.  56.  require,  for  the  effectually  vesting  of 
the  bsnkrapt's  estate,  that  anew  assignee  should  be 
appointed  in  his  room.  &t  parte  DameU  re  DmtUU, 
'M.D.&D.  612. 

y^fxsK  an  assignee  becomes  bankrupt  the  com- 
''^oiMrB  may  direct  his  removal  and  a  new  choice, 
^Aeat  any  application  to  the  Court  of  Review. 
^  We  Ammt  re  JdrntoOy  1  M.  D.  &  D.  104. 

Where  the  sole  assignee  wsa  the  managing  clerk 
^1  lolicitor  who  had  bought  an  estate  of  ^e  bank- 
^pt  and  had  neglected  to  complete  the  purchase, 
^CoQrt  ordered  him  to  be  removed,  and  that  Uiere 
r^d  be  a  new  choice.  Rs  parte  Aikmore  re  Lucee, 

^^^Q^  an  assignee  had  sold  his  debt  to  a  ereditor, 
*1M)  wst  adverse  to  the  fiat,  he  was  ordered  to  be 
"^nwvady  and  a  new  one  chosen  in  his  room,  and  he 
^  "BetiRained  from  voting  in  the  choice  of  the  new 
jj^^oee.    Ex  parte  Stagg  re  Burtmf  2  M.  D.  &  D. 

^^le  an  assignee  connived  at  the  insertion  of  a 


fietitiaua  debt  in  the  bankrupt'a  baknoe  sheet,  at* 
tended  with  other  ciroumstances  of  ficaud,  he  was 
ordM-ed  to  be  removed,  and  to  pay  the  costs  of  the 
petition,  and  those  of  his  removal,  together  with  the 
costs  of  a  new  ohoioa  E*  parte  Perr^er  re  Timee, 
1  M.  X>.  &  D.  276. 

(N)  MESSXNOE&. 

Where  a  measeoger  was  appointed  by  warrant  of 
Commissioners  of  Bankruptcy,  ordering  him  to 
keep  the  bsnkrupt's  efkcU  **  till  we  give  you  order 
for  the  disposal  thereof,"— Held,  that  this  did  not 
prevent  the  assignees,  when  elected^  from  appointing 
another  messenger.  Robsen,  v.  Joaattelm^  Id  Law  J. 
Rep.  (N.a.)  C.P.  132;  7  Mv  &  G.  351. 

(O)    BANKRTJPt'S  P»OF£KTY. 

(a)   What  patees  to  the  Jssignee^  in  general. 
Twopenny  v.  Peyton^  4  Law  J.  Dig.  82 ;   10  Sim. 

487. 

Asanmpsit  by  the  aasignees  of  a  bankmpt  The 
declaration  in  substance  stated,  that  T  H,  before 
his  bankruptcy,  agreed  to  buy  ffom  the  ddendant 
2,000  qnaiters  of  linseed,  free  on  board  at  Odiessa, 
at  30s.  10(1.  per  quarter,  the  shipment  to  be  it»de 
on  hoard  the  buyer*s  vessel  on  arriyal  at  Odessa, 
which  vessel  was  to  be  forthwith  chsrteted  for 
thence,  end  the  amount  of  the  invoice  was  to  be 
paid,  on  handing  over  the  same  and  the  bills  of 
ta^ng  to  the  buyers  in  London.  The  declaration 
then  ststed  mutual  promises  by  Harris  and  the 
defendant,  and  averred  that  T  H  despatched  ayessel 
to  Odessa,  which  arrived  there  in  a  reasonable  time, 
and  was  ready  to  receive  the  Unseed  on  board;  that 
before  its  arrival  T  H  had  become  bankrupt,  but 
that  the  master  of  the  ship  was  ready  and  offered  to 
receive  the  Mnseed  on  board,  and  to  give  biUs  of 
lading,  pursuant  to  the  agreement ;  that  the  defen- 
dant refused  to  deliver  the  linseed  on  board.  The 
declaration  further  stated,  that  the  plaintifis  after- 
wards, within  a  reasonable  time  after  the  arrival  of 
the  vessel  at  Odessa,  gave  notice  to  the  defendant 
of  their  being  ready  and  willing  to  pay  for  the 
Hnaeed,  on  delivery  in  London,  according  to  the 
agreement;  yet^e  defendant  refused  to  deliver. 
Plea,  that  the  plaintiffs  did  not,  within  a  reasonable 
time  after  the  arrival  of  the  vessel  at  Odessa,  give 
notice  to  the  defendant  of  their  intention  to  adopt 
the  contract: — Held,  on  special  demurrer,  by 
Parke,  jB.,  Oumey,  £.,  and  Ro\fe,  B.,  (Lord  Abinger, 
C,  B,  dieeentiente,) — first,  that  the  declaration  dis* 
closed  a  good  cause  of  action,  on  which  the  plain- 
tifis were  entitled  to  recover.  Secondly,  that  the 
plea  was  no  answer  to  the  action.  Oibeon  v.  Csmc- 
tkere,  11  Law  J.  Rep.  (n.s.)  Exch.  138}  8  M.  &  W. 
321. 

The  assignees  of  a  bankmpt  can  sue  only  for  the 
breach  of  such  contracts  ss  in  their  nature  relate  to 
the  personal  estate,  or  to  some  subject  of  property 
which  passes  to  them  by  the  assignment 

A  right  of  action  for  unliquidated  damages  for 
breach  of  a  contract  for  the  employment  of  the 
bankrupt's  personal  skill  and  labour,  does  not  pass 
to  his  assignees,  even  though  the  damage  would  be 
compounded  partly  of  personal  inconvenience,  and 
partly  of  consequential  loss  to  the  bankrupt's  per- 
sonsl  estate. 

The  defendant  agreed  to  employ  the  plaintiff  for 
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•eren  ymn  «s  »  fonmaa  in  tkM  bturioMi  oC  &  tgrp« 
ibiuider,  &e,  Th«  sontraot  was  broken,  by  dis* 
missiDg  ib«  plaintiff,  wbo  afterwards  beoame  bank" 
rupt :  •^  Held,  that  the  bankmpt,  and  not  the 
aasignees,  aheuld  sue  for  the  breach  of  tlie  «oiitract» 
the  damages  belonging  to  the  asatgnees  if  recovered 
before  the  certificate. 

Where  the  breach  of  a  contract  relating  to  the 
person  only  is  a  damage  to  the  petsoual  estate  as 
well  as  to  the  person,  executors  may  sue  fi>r  snch 
breach,  and  recover  damages  to  the  extent  of  the 
iigury  to  the  personal  estate ;  but  no  right  of  aotiony 
in  respect  of  suck  contraet^  passes  to  &e  assignees 
of  a  bankrupt 

QcMvr#'— Where  the  contraet  in  its  nature  relates 
to  both  the  person  and  the  persoual  estate.  Beek» 
ham  V.  Drak€,  10  Law  J.  Rep.  (h.8.)  £xch.  S56 ; 
8  M.  &  W.  846. 

The  defendants,  who  were  the  solicitors  of  S,  who 
bad  become  indebted  to  them  for  work  done,  received 
certain  sums  belonging  to  S  from  his  agents  and 
applied  them  in  disclMrge  of  their  claim  upon  S. 
8  having  afterwards  become  bankrupt,  and  his 
assignees  having  brought  an  action  sgainst  the 
dfifendants  to  recover  this  money, — Held,  that  it 
was  a  misdirection  in  the  Judge  to  tell  the  jury  that 
if  the  defendants,  befoce  the  bankruptcy,  received 
the  mottcy  to  the  uRe  of  the  bankropi,  they  held  it 
after  the  bankruptcy  to  the  use  of  the  assignee& 
Pennell  v»  4*tmt  14  Lav  J.  &ep.(N.s.)  Bxcli.  309  { 
14M.&W.41^. 

The  assignees  of  a  bankrupt  may  maintain  an 
action  in  their  own  names  for  a  chose  in  action  (a 
promissory  nste)^  belongiiig  to  the  bankrnptf  s  wife 
before  marriage;  the  assignment  operating  as  aa 
absolute  transfer,  which  enables  them  to  instatuie  a 
suit  to  reduce  it  into  possession,  without  the  concuiv 
rence  of  the  wila  Yate§  v.  Sherringi^m,  12  Xaw  J. 
3«p.(l¥.s.) £a«h.  2U I  11  M.  &  W.  42. 

Xnaa  action  by  .indorsee  sgainst  the  aeoeptorof  a 
bill  of  ezjshange^  the  defendant  pleaded  that  the 
plaintiff  became  bankrupt,  and  obtained  his  certifi- 
cate in  1830;  that  in  1839  he  beoame  bankrupt 
again ;  that  although  his  certificate  was  allowed  in 
Kovemhev  in  that  year,  his  estate  had  not  paid  Ida 
in  the  pound,  and  that  the  bill  sued  on  wasmdorsed, 
and  the  cause  of  action  aoerued  after  that  allowance, 
whereby  the  ssqm  became  vested  in  the  plsiotiff's 
assignees  ^^Ueld,  in  error,  that  the  plea  was  bad, 
inssmuch  as  it  did  not  state  any  interference  on  the 
part  of  the  assignees* 

A  bankrupt  has  a  good  title  to  all  property 
acquired,  and  a  good  right  to  sue  on  all  contractu 
made  with  him  between  the  fiat  and  the  allowance 
of  his  oerti&cate,  and  also  alter  the  allowance  of  his 
certificate  under  a  second  fiat  against  him,  under 
wliich  his  estate  has  not  paid  I5s.  in  the  pound, 
unless  bis  assignees  interfere  and  claim  the  pro* 
perty  or  the  benefit  of  such  contracts. 

Sembk — That  he  acquires  such  property  in  the 
nature  of  an  agent  for  the  benefit  of  his  assignees. 

Held,  on  special  demurrer,  that  in  a  plea  of  the 
bankruptcy  of  a  plaintiff,  the  words  "  became  and 
was  a  bankrupt  within  the  meaning,"  &c.,  was  a 
sufi^cient  statement  of  the  act  of  bankruptcy. 
Htrhert  v.  iSs^er,  13  Law  J.  Rep.  (h.s.)  a.B.  209; 
2  Dowl.  &  L.  P.C.  49. 

K  £^  S,  being  type-founders  and  psrtnersi  D  being 


a  looEst  partner,  made  an  ^gnenrnt  wilh  8,-  on 
behalf  of  themselves  and  D,  wfasrsby  B  agreed  to 
serve  K  &  S,  and  the  survivor  of  tfaem,  in  their 
business,  for  seven  years,  and  not  to  engage  in  any 
other  business  on  his  own  aeoount.  B,  haTing 
been  dismissed  frsm  the  service  without  reasonable 
and  probable  cause,  and  having  beoome  bankrupt, 
afterwards  brought  an  action  agaiast  K,  S  and  DIbr 
sneh  dismissal  :^<Held,  on  error,  reversing  the 
judgment  of  the  Court  of  Exchequer,  that  the  right 
of  action  passed  to  the  assignees  of  the  bankrapc, 
as  part  of  the  personal  estate,  whereof  profit  might 
be  made. 

Held  also,  affirming  the  judgment  of  the  Conit 
of  Exchequer,  that  aU  the  partners  were  properly 
made  defendants  in  the  action,  the  oontract  having 
been  made  on  behalf  of  all,  although  signed  by  two 
only.  Draker.  Beekkmn^  12  Law  J.  Rep.  (h.8.)  £xch. 
486;  11M.&W.31&  ^ 

The  assignees  of  a  bankrupt  banker  are  entitled 
to  recover  interest  accruing  after  the  bankrupteyv 
on  the  overdrawn  accounts  of  the  customers  of  the 
bank.  Pstt  v.  Beaoan^  13  Law  J.  Rep.  (x.s.)  CP. 
187 :  8  Sc.  <H.s.)  818. 

The  plea  of  not  possessed,  in  an  action  of  trover, 
puts  in  issue  the  right  of  the  plsintiff  against  all  the 
wocl^ 

L,  in  1838,  purchased  under  a  bond  fide  bill  of 
sale,  certain  furniture  belonging  to  and  in  the  pos- 
session of  C.  C  continued  in  possession,  as  before^ 
and  in  1839  became  bankrupt  His  sssignees  aaade 
no  claim  to  the  goods  till  1841,  when  the  shezi^ 
under  a  >f. /a.  against  C,  seized  and  sold  the  good^ 
of  which,  up  to  that  time,  C  hsd  rcoaained  thus  re- 
puted owner.  After  the  ssle^  C's  assignees  gave 
notice  of  their  claim  to  the  sheriff  In  an  actioD  of 
trover-  by  L  agsinst  the  sheri£^ — Held,  that  under 
the  plea  of  not  possessed,  the  sheiiff  might  set  up 
the  title  of  the  assignees,  and,  upon  proof  of  tl» 
facts  above  ststed,  was  entitled  to  a  vwdict.  Leakt 
v.^owdsy,  12  LawJ.Rep.  (K.s.)C.P.6fi;  2DowL 
P.O.  (H.S.)  624. 

An  action  of  trespass  for  bsesking  and  enteriag 
the  plaintiff's  dwelling-house  end  tsking  his  goods, 
does  not  pass  to  the  assignees  of  a  bankrupt. 

QMort — Whether  a  plea  of  bsnkruptcy,  limited 
to  so  much  of  the  declsration  as  applied  to  the 
damage  done  to  the  bankrupt's  wta/s,  would  he  a 
good  bsr  to  the  recovery  of  the  value  of  the  gooda. 
Brewer  v.  Dew^  12  Law  J.  Rep.  (h.b.)  £xdi.  44A ; 
II  M.  &  W.  626 ;  1  Dowl. 8s L.  P.C. 388. 

Trespass  for  breaking  and  entering  the  dwelling- 
house  and  garden  of  the  plsintiff,  and  msking  a 
great  noise  and  disturbance  therein,  &o.,  whereby 
the  plaintiff  and  his  family  were  greatly  harssaed, 
disturbed  and  annoyad  in  ^  peaceable  possession 
of  the  dwelliug-house,  &o. 

Pies,  that  after  the  trespsss,  and  alter  the  com- 
menoement  of  the  suit,  the  plaintiff  had  beoome 
bankrupt,  and  one  W  P  was  appointed  assignee^ 
whereby,  and  by  virtue  of  the  statutes,  &c,  the  said 
causes  of  action  vested  in  the  said  W  P : — Held,  on 
general  demurrer,  that  the  plea  was  bad. 

QMers — Whether  it  would  have  been  good  if  it 
had  been  shewn  that  the  loeut  in  quo  passed  to  the 
assignee.  Spenee  v.  Bcgere^  12  Law  J.  Rep.  (n.s.) 
£xch.  2S2 ;  1 1  M.  &  W.  191 ;  2  Dowl.  P.C.  (ii.a.> 
999. 
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Im  an  MeAm  bjr  Ae  plaintiflBs  n  antgneet  of 

btikniptsy  for  work  do&e^  materials  proyided,  and 

goods  sold  by  Ukid,  as  svcb  ns^nees,  it  appeared 

Ihtt  the  action  waa  bronght  to  iccorer  the  price  of 

«cftam  eagTavinga  stxuok  off  by  the  banlorapts  for 

the  defiendant    The  £at  issued  on  the  2 1  at  of  Jqm 

1841.    On  the  23rd  of  June  one  of  the  plaintlA, 

the  ofiiotal  assignee,  was  appointed,  the  other,  the 

«ccditors*  assignee^  having  been  appointed  on  the 

(kh  of  July.    The  ovder  was  given  by  the  defendant 

Is  the  bankrapt  after  the  act  of  bankruptcy,  before 

the  fiat    Aftec  the  fiat,  tiie  bankrupt  applied  to  one 

of  tbe  pUintifis,  who  was  then  petitioning  creditor, 

hi  money  to  eooBplctie  tiie  wo^  in  question,  and 

teoeiTsd  from  him  money,  out  of  whieh  the  paper 

vss  bought  lor  the  completion  of  the  order.    The 

wesies  of  the  assignees  were  used  about  the  work* 

Part  of  the  wodL  was  performed  befiore  the  fiat,  a 

put  after  the  fiat  and  before  the  appointnient  of  the 

eiediton^  assignee,   and  dK  remainder  alter  the 

appsiataient  of  the  ui-editors'  assignee  >— Held,  that 

there  was  no  ground  for  a  nonsuit,  and  that  the 

singnses  mi|^  recover  the  whole  amount  for  wetk 

done  and  materials  supplied  by  themselves,  the 

eoBlnct  being  entire,  and  there  being  evidence  for 

the  jaiy  of  the:  wwk  having  been  done  by  the  bank* 

rapes  as  their  agents.  fVhitmore  v.  Gibnottr^  1$  Law 

J.  Bcp.  (11.81)  Snh.  SOI ;  12  M.  &  W.  808. 

A  hanknpt,  before  bankruptcy,  paid  to  his 
haafcers  a  smn  of  money  for  the  purpose  of  meeting 
his  soeeptanoe  when  d«e.  The  bankrupt's  account 
htmg  overdrawn  to  a  greater  amount,  his  bankers 
ausspplied  the  mooey  by  placing  it  to  his  credit  s 
snd  the  aoeeptanee  was  diuionoined,  and  remained 
in  the  hands  of  die  hsibder  until  the  bankruptoy.  In 
a  special  action  by  tiie  assignees  against  the  bankers 
fi»  faresch  of  contract, — Held,  that  the  measure  of 
dsmsge  was  what  the  bankrept  himseif  oeuld  have 
ncoveied  far  the  breaoh  of  the  contract  had  he  con- 
tiaoed  advent,  snd  not  the  ultimate  less  to  the 
bsnkrapt*s  estate,  aocording  to  the  result  of  the 
pioo&  upon  it.  Hill  v.  Smith,  18  Law  J.  Rep^  (n.b.) 
fiieh.  248;  12  M.  &  A¥.  6IS. 

A  right  of  action  for  seduction  does  not  pass  to 
the  ass^nees  of  a  bankrupt.  Hmoatd  v.  Crmpikir, 
10  Lair  J.  Rep.  (h.s.)  fix<^.  865  i  8  M.  &  W.  601. 
A  foreign  creditor,  by  his  sgent  at  Caleutta, 
praved  the  amount  of  his  whole  debt  against  the 
<Mate  of  P  ft  Co.,  who  had  been  declared  insolvents 
ittder  the  Indian  Insolvent  Act,  9  Geo.  4.  e.  78. 
After  making  snch  proof,  and  receiving  dividends 
Qpoa  his  whole  debt,  he  instituted  a  suit  in  the 
courta  in  the  island  oif  Java,  to  recover  a  plantation 
Of  estate,  which  was  held  by  one  of  the  insolvents 
asa  traatee  for  his  own  firm  of  P  &  Co.  and  that  of 
€  ft  Ca  in  equal  shares ;  to  which  suit  the  assign 
peea  of  the  insolvents  appeared  as  defendants ;  but 
jodgment  was  given  in  favour  of  the  creditor,  and 
ht  the  sale  of  the  estate  for  his  benefit ;  the  proceeds 
^  which  amounted  to  three-fifths  of  his  whde  debt. 
The  assignees  filed  a  bill  on  the  equity  side  of  the 
Snprene  Court,  at  Caloutu,  against  the  creditor's 
^^t  there,  praying  that  the  dividends  might  be 
ftfaaded,  and  that  the  defendantsmightbe  restrained 
bjr  injanction  finom  receiving  any  further  dividends 
until  all  the  other  creditors  were  put  on  an  equal 
^Nting  with  the  creditor  at  Java ;  and  judgment 
**•  given  against  the  assignees  on  demurrer: — 


H^,  on  appeal^  that  the  eatatto  in  Jav»  did  not 
pass  to  the  sssignees  under  the  asrignment,  or  Ibnn 
any  part  of  the  ftmd  that  was  availaUe  for  the 
benefit  of  the  geneml  creditors;  and  that  the  cre- 
ditor was,  therefore,  not  bound  to  reftind  the  divi- 
dends, nor  prevented  from  receiving  any  future 
dividends ;  provided  he  did  not  receive  more  than 
20i.  in  the  pound  upon  his  whole  debt.  Coekerell 
T.  Diclnns,  8  Moora,  P.C.  98;    1  M.  D.  ft  D.  45. 

But  the  bill  having  steted  that  the  creditor  had 
also  instituted  proceedings  against  certain  debtors 
of  the  insolvent  at  BencooTen: — Held,  that  the 
assignees  were  enticed,  under  the  prayer  for  general 
relief,  to  an  injunction  to  stay  the  receipt  of  ftir&er 
dividends  until  the  proceedings  at  Bencoolen  were 
abandoned    Ibid. 

A  trader  carrying  on  business  in  Regent  Street, 
but  residing  elsewhere,  associates  ti)e  name  of  his 
son  with  his  own  in  the  business ;  the  sen,  however, 
having  no  share  in  the  profits,  but  merely  a  salary 
of  120t  a  year.  The  house  in  Regent  Street  was 
leased  to  the  father ;  the  ground-floor  be&ng  used 
lor  the  purposes  of  business,  and  the  other  part  let 
out  in  lodgings,  tiie  rents  of  which  wers  plaoed  to 
the  father's  private  acoonnt,  and  all  taxes  and  other 
outgoings  were  also  placed  to  his  debit,  in  the  part- 
nership books.  The  son  was  permitted  to  occupy 
apartments  in  the  hoose  fbr  hi*  own  resideticej  but 
the  father  had  the  controul  over  the  entire  property ! 
—Held,  that  this  pmperty  wis  not  distributable 
among  the  joint  creditors  but  belonged  to  tbe  sepa- 
rate estate  of  Ae  father.  Ex  parte  Mttrtait  re  Aehley, 
1  M.  D.  ft  D.  252. 

A  London  firm  advanoe  money  to  a  merchant 
who  is  abo«t  to  make  a  oonsignment  to  their  cor« 
respondents  in  Calcutta,  andthey  takeasaseomrity 
the  bill  of  lading,  which  they  send  to  their  conre* 
•pendents,  with  an  account  of  the  transaction,  and  a 
direction  for  the  latter  to  remit  the  return  proceeds 
to  the  merchant  through  them.  The  correspondents 
sell  the  goods  and  remit  directly  to  the  merchant  a 
bill  of  exchange  drawn  upon  the  London  finn  fbr 
the  ftiU  amount  of  the  proceeds  in  the  following 
form : — "  Pay  through  your  goodselves,"  ftc  The 
hill  of  exchange  is  received  by  the  sasigoees  of  the 
merchant,  who  beoomes  bankrupt  before  its  arrival : 
—Held,  that  they  are  bound  to  give  it  up,  on  being 
paid  the  diflbrence  between  the  proceeds  of  the  sale 
and  the  advance  made  to  the  bsnkrupt,  and  that 
the  London  and  Indian  firms  might  properij  join 
in  presenting  a  petition  to  have  the  bill  delivered 
up.  Et  parte  Mackey  re  Morrieem,  2  M.  D.  ft  D. 
186. 

A  sent  a  bill  of  exchange,  drawn  in  his  favour, 
to  the  bank  of  B,  with  whom  he  had  a  banking 
aooount,  and  was  credited  by  B  for  the  amount 
B  afterwards  became  bankrupt,  and  at  Hie  time  of 
his  bankruptcy  had  the  bill  in  his  power.  It  was 
stated,  that  it  was  the  custom  of  the  bank  of  B,  and 
of  all  the  banks  in  that  part  of  the  country,  to  cre- 
dit their  customers,  who  deposited  bills  and  notes, 
for  the  amount,  and  to  treat  such  bills  and  notes  as 
their  own  property.  A  denied  that  he  had  autho- 
rised B  so  to  deal  with  ihem.  A  had  a  balance  in 
his  favour  at  the  bank  firom  the  time  of  the  deposit : 
— Held,  that  A  was  entitled  to  the  produce  of  the 
bill. 

A  sent  a  bank  peat  bill  to  the  bank  of  B,  pre- 
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▼ioufeiy  to  hk  bankruptey,  iritli- »  it^qeift  tbat  it 
shiyHld  be  placed  to  his  aooounl  :*>^Held,  wider  the 
same  oireumstancca^  thatAiras  ontitled  tothepro** 
duce  u[  tke  bank  poat  bilL  Er  parti  Atkins  re  Wlm^ 
12  Law  J.  Rep.  (h^.)  Baskr.  28 ;  2  M.  D.  &  D.  lOS. 
The  memorandum  of  deposit  of  a  bond  stated 
that  a  polioy  of  aasummoe  on  the  life  of  the  obligor 
waa  alao  depoeited  with  the  bond,  but  this  was  not 
the  fact,  and  the  policy  was  found  in  the  baukropts' 
chest,  at  the  time  of  their  bankruptcy  ^x— Held, 
that  the  peUoy  passed  to  the  aasignees.    Ex  parti 

Testator  beqaeathed  his  residuary  eaute  to  trvs* 
tees ;  and  after  making  a  provision  out  of  it  lor 
the  benefit  of  his  aoftfbr  hia  life,  and  after  tha  son's 
death  for  his  wife  and  ehildren,  he  directed  that,  if 
hia  son  ahoald  assign  er  charge  the  interast  to 
whieh  he  waa  entitled  for  life,  «v  attempt  or  agree 
to  do  or  coinmit  any  act  wiiercbj  the  same,  or  any 
part  thereof,  might,  if  the  absriute  property  thcveof 
wove  Tested  in  himy  be  fotfeited  to  or  become  vested 
in  any  person  or  persons,  then  the  trustees  should 
pay  and  apply  the  said  interest  for  the  maintenance 
and  support  of  his  son  and  any  wife  and  child  or 
children  he  might  have,  and  for  the  education  of 
such  issue,  as  the  trustees  should  in  their  discse- 
tion  think  fit  Some  years  after  the  testaior*  a  deadi 
thosonbcoame  bsakruptz-^Ueld,  that  the  trust  ibr 
the  benefit  of  the  son,  his  wife  and  children,  wus 
valid,  and  that  the  assignnes  were  not  entitled  to 
any  part  of  the  provision.  QmUen  v.  Crowkmnt, 
10  Sim.  642. 

(fr)  Investment  of , 

The  commiaaioner  may  direct  the  inveatraent  of 
the  money  paid  on  aeeowit  of  the  bankrupt  on  the 
sale  or  exobangeof  any  stocks  or  seouritieB.  Ordsr 
of  12th  of  Kovenber  1842,  XXh ;  13  Law  J.  Rspi. 
(nj.)  Bankjt,'i6. 

FoDu  and  mode  of  signatofie  of  order ibrpaytnent 
of  money i or, sale  or  tvanafer  of  seoutitiea;^  Id. 
XVIL.     .V.-:.. 

'  ''\6)mtUtmdirote$. 

AU  negotiable^  ifisknittenis  of  the  bsikrupt  ave 
to  be  ide^Qsksd^  by  .the< official.. asslgncn  in  the 
Bank  of  Ba^nd,  who  are  lo  pffeaeDt*4hn«nme  for 
paymfot,  and  mote  or  protest  (them  if  dishonousedi 
and  to  cedrifywhen  any  money  has  been  paid  Uiersdn^ 
and  the  amount  reoeived.  Orders  of  1  jkh  of  Hfo' 
veniberU48vi2^IX.XS:XL;  18  LnwJ«  Bep.<«A) 
Banks.  16?^  .      . 

(d)   Wife's  Property, 

Bum  V.  CarvaihOf  4  Law  J.  Dig;<88<s  4  I^  &  Cr. 
690; 

The  assigiieeB  .of  a  bankrnipi  oannot,  in  their 
names  alone,  naaintsftn  an  action  en  a  ohsse  in 
aetiob  (&  g^  a  promissoiy  note),  made  to  the  w^  of 
the  bankrupt  bafore  her  marriage. 

Qvnre^-whether  ,an  a^ttioov  to  enforce  such  a 
seonrifey,  ought  to  be  brought  in  the  munes  of  the 
assignees  and  the  wife ;  or  whether,  if  the  aetien 
were  bf ought  by  the  hnsband  and  wife,  upoB  a^ljea 
allegiBg  the  banknipfcy  of  the  husband,  it  mig^t 
not  be  replied  that  the  action  was  brought  for  the 
benefit  of  the  assignees.  Sherrington  v.  Yatest  IS 
Law  J.  Rep.  (n.8.)  Exch.  249 ;  12  M.  &  W.  S5S, 


One  of  the  planitifi,  whilst  she  was  nfsme  nole, 
having  lent  a  sum  of  money  to  libs  defendanty  and, 
before  her  marriage  with  the  other  plalntifi^  assigned 
it  to  trustees,  wi£  power  to  them  to  receive  and 
recover  it,  and  to  hold  it  upen  trust  ftir  her  sole 
and  separate  use  duiiug  her  life,  and  for  the 
children  9i  her  intended  marriage  s-^Held,  that 
this  debt  did  not  peas  to  the  assignees  under 
her  hosband'a  bankruptoy,  but  might  be  aaed^ 
for  by  herself  and  her  hnabendi  Patnkant'^*.' 
Hurst,  10  Law  J.  Rep.  (n.s.)  £xck  486  ;  6  M.  &r 
W.  748. 

(c)  Joint  and  Separate  E^iiUe,  < 

A  oousignment  is  made  by  one  firm  to  another 
thmugh  a  third,  who  make  an  odvenee  to  tiss  first  * 
on  an  agreement  for  the  lien  upon  the  return  pvK  ' 
eeeds.    The  proceeds  an  acoerdingly  remitted,  to 
them,  but  before  their  arrival,  the  ooasigBsss  have  - 
dissolved  partnership,  and  separate  fiats  luve  iasued 
against  eaeh  of  thenu    By  the  dissolution  deed  it 
is  agreed  that  a  certain  portion  of  the  partnership 
credit  shonid  belong  to,  and  a  certain  portion  of  the 
partnenhip  debts  shonid  be  psid  byt,one  of  the  part- 
ners, to  whom,  in  pursnanoe  of  this  agreement,  Am 
assignees    of  the  other  partner  transler  all  his 
interest  in  the  above*mentioncd  return  preeeeda: 
— Held^  that  this  interest  constituted  sepsrate  nmd 
not  a  joint  estate.   Ejt  parts  Birk^  rs  Jghseai,  2  NL  D. 

A  small  debt  of  IL  14«.  due  to  the  above  firm 
before  its  dissolntton:^Held,  under  the  eireuns- 
stances  of  the  case,  not  joint  property^  for  the  pttm 
pose  of  preventing  a  joint  cssditor  from  seoeiviikg 
dividends  out  of  Use  separate  estate.    Ibid. 

(/)  Trust Mpnfiyf  .    :    \. 

fitdck  •standing'  in  the  nataO'  of  tiir  bttkcupt;  (in 
trust  for  other  persona,  dnsa  net'pAsato  the.aasig^  • 
naee  under  the  72nd  action  o£ithe  Baukrapi  Aset, 
although  it  is  net  entesedinr  the  nameef  the  bank- 
rupt as  trustee  in  th«  bonk  boilk.  .E»pa^H%timia^ 
re  Biddulph,  I  U,  D»  8i  D.A^* 

Dividend  warrants  on  which  the  bankrupts  in 
their  character  of  stodsbfokerA -sTere  intrusted  to 
receive tibe.dmdendsi  tmi  wfaiehtbtiy^ hAdfMdtfl 
for  their  own  debt,  were  ocdered  to  be  delivtered  up 
to  trustees,  who  had  employed  the  taaiikrupte  «a. 
their  stookbr^eTS.  Ea  para  Oregwy  rs  Wai^ki, 
2M.D.&D.6i3. 

A  treasurer  of  a  finondly  osciety,  estebltah^d 
under  the  above  act,  and  the  10  Ge<k  4.  c  ^,  paid  , 
himself  a  debt  due  from  a  third  party  out  of  Uie 
ntoniea  of  tlie  society,  and  took  for  the  security  oC 
the  society  a  very  insuffiaieot  mortgage  from  hia 
debtor>  wl»eb  neirtgage  two  of  .the  trastees  of  the 
soeiety  were  ioiduced  to-  execute,  they  not  knowing 
the  contents  of  it : — Held,  upon  the  bankruptcy  oC 
the  treasurer,  that  this  was  money  due  and  owing 
from  him  to  the  society*  at  the  time  of  hia  hank^ 
ruptey,  within  the  meaning  of  the  above  act^  and 
thsjt  the  society  were  entitled  to  be  paid  in  full,  in 
priority  to  other  ereditoraof  the  bankrupt.  £x  parts 
Bnrga  re  Baker,  10  Law  J.  Rep*  (».&.}  Bai}kr.  80 ;  1 
M.  D.  8e  D.  540. 

The  28th  teotioB  of  the  4  8{  5  WiU.  4.  o.  1 4.  (giving 
priority  of  payment  out  of  the  estates  of  bankrunt 
offioe-holders  in  savings  banks)  is  not  applicable 
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W  tma^  bftniks  nofe  entoblishcd  according  to  the 
pfDT«oii8  of  the  9  Geo.  4.  c.  92. 

TkM  certifieatie  and  opinioDs  of  the  barrister  ap- 
poiiUed  under  the  9  Geo.  4.  c.  92,  are  not  conclosWe 
on  the  queation  of  the  rules  and  regulations  of  a 
Hvings  bank  being  in  conformity  with  law,  and 
irithin  the  proTiaiona  of  the  act  (section  4). 

The  book  of  rules  and  regulations  of  a  ssTings 
Uak,  although  entered,  deposited,  and  filed  as 
&cclBd  by  the  act,  ia  not  binding  on  the  asaigfnees 
of  t  bankrupt  office-holder  (section  5). 

The  barrister  appointed  under  the  9  Geo.  4.  c  92. 

gtTehii  certificate,  that  the  rules  of  the  L^S^^nga 

Bank  were  conformable  to  law,  and  within  thrpro* 

Tisoas  of  the  act;  and  those  rules  were  entered, 

fikd,  sad  deposited  ae  directed  by  the  acL-    By  the 

lit  ride  it  was  directed,  that  the  savings  bank  should 

be  nader  the  raaiuigenient  of  a  president,  vice-preai« 

deat,  trustees  and  managers,  who  were  not  to  derive 

aay  beoefit    By  the  2nd  rule  it  was  directed,  that 

the  oonmittee  of  managers  should  be  empowered 

(auiong  other  things)  to  elect  a  treaaurer.    Messrs. 

C.  &  Co.  were  elected  treaanrera,  and,  having  money 

in  thsir  hands  belonging  to  the  savings  bank,  became 

bankxupt    On  a  petitioo  by  the  trustees  of  the 

saviogs  bank  for  priority  of  payment, — Held,  that 

the  L  Savings  Bank  waa  not  within  the  provisions 

of  the  9  Geo.  4.  c.  92,  and  waa  not  entitled  to  priority 

of  pajnaent  out  of  the  eatatea  of  Messrs.  C.  &  Co. 

Ex  parte  Haines  re  Clarke,  18  Law  J.  Rep.  (n.8.) 

Bankr.13;  3M.  D.&D.  663. 

The  tmstess  of  a  friendly  society  were  in  the 
bshit  of  paying  money  into  the  bank  of  W  &  Co. 
at  N,  ia  order  that  W  &  Co.  might  at  once  transmit 
it  to  their  London  bankers,  to  be  paid  by  then  inte 
the  Bsak  of  England.  A  sum  was  paid  into  the 
kank  of  Mesars.  W  &  Co.  for  the  above  purpose,  but 
iMfore  it  was  tiaaamitted  to  London,  Meaars.  W  fr 
Ca  beeame  baakrupts^Held,  that  W  &  Co.  had 
IMC  Boaies  in  their  handa  by  virtue  of  their  office 
or  cfDpIojmeat,  within  the  meaning  of  the  4  &  5 
^UL  4. c  40.  s.  12.  EMfmrU  Whipkamre  WUe,  16 
Uw  J.  B«p.  («.a.)  Bankr.  8 ;  3  M.  D.  &  D.  564. 

(g)  Leasekoldt, 

^iortgBgee  of  leasehold,  held  fin*  a  tefm  of  years, 
}<M  with  the  mortgagor  in  leasing  part  of  the  pro* 
P^  tft*  A  B  for  the  residue  of  the  term,  at  a  rent  of 
^perittD.,  payable  to  the  morteagor,  hisesceeotors, 
Miuidstntors,  and  assigns.  TIm  lease  contained 
rebate  reserving  tiie  right  of  re-entry,  in  oaae  of 
'^J^ymentof  rent,  to  tire  mortgagor,  his  executors, 
*"^'fitrstoT8  or  assigna.  There  was  also  a  decla- 
^'^  thit  nothing  therein  contained  should  be 
*?°^ed  to  defeat,  impeach,  or  determine  the  eatate 

^  "witgec  gaundier  the  mortgage  deed,  so  fitr 
"1^  ^  nme  afifected  the  entirety  of  the  premises. 
^^  (be  execution  of  the  deed,  the  mortgagor  be- 
^e  hiaknipt : — Held,  that  A  B  was  entitled  to 
^oeaefitof  this  lease,  exempt  from  the  mortgage, 
f^t  thM  the  mortgagee^  and  not  the  assignee  of  the 
^UQpt  mortgagor,  was  entitled  to  tiie  rent  of  SI, 
P^ jwnum.    Bdward  v.  /oust,  1  Coll,  C.C.  247. 

The  Cout  cannot  sanction  the  renewal  of  a  lease 
f^Jl^gnees  for  the  purpose  of  carrying  on  the 
°"^pt'8  bndneas,  if  any  creditors  object  to  that 
'T^ment,  notwithstanding  it  has  been  deter- 
'BiM  open  by  a  majority  of  creditors  present  at  a 

DiOBST,  1840-— 1845. 


meetittg  duly  convened  for  that  purpose.  A  refer** 
enee  was  directed  to  the  Commissioners,  under  these 
circumstances  to  appoint  such  time  and  place  aa 
might  be  thought  most  beneficial  for  the  ssJe  of  the 
bankrupt's  property.  Ex  parte  Miller  re  MtUer^  1 
M.  D.  &  D.  39. 

A  parol  lease  is  within  6  Geo.  4.  c.  16.  s.  75,  as 
to  assignees  electing.  Bx  parte  Hopton  re  Reeves,  2 
M.  D.  &  D.  847. 

The  assignees  of  a  bankrupt  lessee,  who  had  made 
an  equitable  mortgage  of  lus  lease,  previoualy  to 
his  bankruptcy,  upon  the  petition  of  the  lessor, 
under  the  6  Geo.  4.  e.  16.  s.  75,  ordered  to  eleet  to 
accept  or  decline  the  lease.  Bx  parte  Hanburjf  re 
Wegg,  12  Law  J.  B^p.  (n.s.)  Bankr.  48. 

A  Icasor  is  entitled  under  6  Geo.  4.  c.  16.  s.  75. 
to  an  order  on  the  asaignees  to  elect  whether  thegTi' 
will  accept  or  decline  a  lease,  notwithstanding  the 
lease  iain  the  hands  of  a  third  person,  with  whom  it 
was  deposited  by  the  bankrupt  by  way  of  equitable 
mortgage.  Ex  parte  Fardf  re  Bait,  3  M.  D.  &  D«' 
840. 

(*)  Pixtttres, 

ISee  post  (i).} 

A  trader  mortgages  the  trade  prenrisea  in  foe  and 
then  enters  into  partnership,  and  the  firm  carry  on 
business  in  the  same  premises,  and  erect  trade  fi»^t 
tures :  — Held,  on  their  bankruptcy,  that  the  mortga* 
gee  was  entitled  to  the  trade  fixtures.  Bx  parte 
CoUmraEmekm,  2  M.  D.  &  D.  725. 

(«)  Order  and  Ditpontion  and  reputed  Oumership. 

[See  Belcher  V,  Capper,  1 1  Law  J.  Rep.  (m.8.)  C.P. 
274— Ship  and  Shippxho,  Charkev^parly.] 

In  an  action  by  the  assignees  of  a  bankrupt  for 
money  received  for  the  plaintifia'  uae,  the  defendant 
gare  notiee  of  his  intention  to  dispute  the  trading, 
petitioning  creditor's  debt,  &c  it  appeaired  that 
the  debt  of  the  original  petitioning  creditor  having 
proved  inauffldent  to  support  the  fiat,  an  order  of 
the  Court  of  Review  was  obtained  under  the  6  Geo.  4. 
c.  16.  s.  18.  for  substituting  one  of  the  partners  of 
the  firm  of  J,  L,  &  Co.,  bankers,  as  a  new  petitioning 
creditor.  This  order,  whioh  was  put  in  evidence  at 
the  trial,  stated  that  the  firm  had  pretted  a  debt  e^- 
eUnt  to  enpport  the  fiat,  that  it  waa  an  existing  debt, 
and  was  incurred  not  anterior  to  that  of  the  original 
creditor's  debt;  and  it  then  directed  the  fiat  to  be 
prooc«ded  with.  The  plaintifi,  in  further  proof  of 
the  new  petitioning  creditor's  debt,  produced  cer- 
tain cancelled  cheques  drawn  by  the  bankrupt  upon 
J,  L,  &  Co.,  and  proved  by  a  clerk,  who  spoke  from 
his  recollection,  that  at  the  time  of  these  cheques 
being  drawn  this  bankrupt's  account  with  J,  iZ,  & 
Co.  was  greatly  overdrawn.  The  plaintiffs  also 
pit^dttced  a  promissory  note,  dated  long  before  the 
fiat,  and  made  by  the  bankrupt  payable  to  J,  L,  & 
Co.,  for  upwarda  of  1501.,  which  some  days  bdfore 
the  trial  had  been  aeen  in  the  possession  of  J,  L, 
Si  Co.r^Held,  first,  that  although  the  order  of  the 
Court  of  Review  was  evidence  of  the  petition,  it  waa 
no  proof  of  the  new  debt  having  been  contracted  at 
or  after  the  time  of  the  original  petitioning  credi- 
tof^B  debt,  nor  that  the  new  debt  waa  of  the  tequi> 
aito  amount,  or  contracted  prior  to  the  act  of  bank- 
ruptcy:— Held,  aecondly,  that  the  cheques  were 
primd  facie  evidence  of  the  payment  of  a  debt  due 
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(rom  J,  L,  &  Co*  to  tke  bankrupt^  and  not  of  ft  loim 
Cq  ^Im,  and  therefoce  iofinfficient  to  prove  the  new 
petitioning. cr^ivoi'p  i^ht.  Thirdly » tluit  the  pro* 
niissox^  note  waa  also  insufficient  for  this  piurpoae, 
not  being  evidence  as  agaiu&t  a  strafigex  of  any 
debt  due  at  the  time  of  ita  date. 

Th^  goods,  foE  tbe  pnK:eeda  of  which  the  adion 
iras.brougbt,  had  b^en  mortgaged  by  the  bankrupts 
and  at  the  time  of  the  act  of  bankruptcy  were  in  the 
h^nda  of  the  shetriff,  having  been  previonslT  seised 
by  him  under  jblu  ejciecution.  Smbk — That  ihe 
goods,  not  being  in  the  order  and  disposition  of  thi^ 
bankrupt  a^  the  time  of  the  act  of  bankruptcy,  di4 
not  pass  to  his  assignees.  Fletcher  ▼.  HaaMtng,  1$ 
I^aw  J.  :itcpu  (N,s.)  EKGh,  150 ;  12  M,  &  W.  574- 

.Tenant's  Bxtures  are  not  within  tbe  72nd  sectinn 
ojf  ^  Geo.  4%  c.  16.    Sg  parte  Heathcote  re  Qghowm^ 

A  bankrupt  effected  a  policy  of  assurance  on 
the  life  of  a  third  party,  and  before  his  bank- 
ruptcy, and  without  any  assignment  in  writ- 
ing, deposited  it  with  the  defendants  as  a  secu- 
rity for  a  balance  due  and  mouev  lent  The 
bankrupt,  up  to  the  time  of  his  bankruptcy,  stood 
in  the  assurance  books  as  the  party  assuring,  and 
np  nolioe  of  any  deposit  or  transfer  of  the  policy  to 
the  defendant  had  been  given  to  the  assuraAce 
office.  A  surrender  of  the  policy  was  demanded  by 
the  plaifijtiffs,  who  were  the  assignees  of  the  bank- 
rupt, before  an  action  brought,  and  refused;  and 
no  part  of  the  balance  or  money  lent  was  ^aid 
pr  tendered  before  the  commencement  of  the  action: 
— Held,  that  as  the  transfer  of  the  policy  was  in- 
tended as  a  lien,  and  not  as  an  equitable  assignment, 
the  plaintifEi  qould  not  recover  the  policy  In  an 
action  of  trover. 

An  instrument  so  deposited  is  not  in  the  order 
and  disposition  of  the  bankrupt,  with  the  consent 
of  the  true  owner,  within  the  meaning  of  the  statute 
6  Gea  4.  c  1^.  a.  72.  Gibson  v.  Ooerhiryy  10  Law 
J.  lUp.  (N.s.)  Exch.  219 ,  7  M.  &  VV.  556. 

All  the  assured  in  the  Equitable  Assurance 
Office  are  partners  in  the  society,  and,  therefore, 
express  notice  of  an  assignment  of  a  policy  effected 
with  that  society,  need  not  be  given  in  order  to  take 
the  policy  out  of  the  order  and  disposition  of  the 
assignor.  Duncany,  ChamherlaynCf  10  Law  J.  Rep* 
(N.8.)  Ch.  807;  11  Sim.  123. 

A  trader  being  indebted  to  the  estate  of  a  testa* 
tor,  in  Mi^  183 1,  asaigned  to  the  residuary  legatee 
of  that  testator  a  ahare  in  a  manufacturing  concern* 
in  oonsideration  of  which  a  sum  of  money  was  paid 
to  the  trader,  and  the  securities  for  his  debt  were 
£|iven  up.  The  manufacturing  business  was  ear- 
ned on  m  the  name  of  the  trader,  until  the  2nd  of 
JanuAry  1832.  On  the  26th  of  January,  a  fiat  in 
bankruptcy  was  iasued  against  the  trader,  on  a  debt 
prior  to  the  assignment : — Held,  under  the  circum- 
stances, that  the  share  in  the  manufacturing  con- 
cern was  not  in  the  order  and  disposition  of  the 
bankrupt  Bunvutyne  v.  Leader t  10  Law  J.  Rep. 
(m.8.)  Ch.  385  ;  10  Sim.  360. 

After  dissolution  of  a  partnership,  the  continuing 
partner  remained  in  possession  of  the  partnership 
effects,  down  to  the  time  of  the  bankruptcy,  but 
without  any  assignment  thereof  having  been  made 
to  him,  and  carried  on  the  business  upon  his  sepa- 
rate account,  though  in  the  partnership  name : — 


I{eld,  thai  this  property  wan  to  h*  a^niaistared  as 
the  joint  property  of  the  pArtnerahip ;  .and  that  the 
72nd  section  of  the  ^aokrujit  Act^  mm  tp  reputed 
ownership,  did  not^pply  aa  between  partii«ri»     • 

Per  Sir  G4  iZMer^Wbere  upon  a  diisalutioo,  Hftfi 
property  is  assigned  oil  agreed  to  be  aasigned  to  Uie 
continuing  partner,  then  the  property  viU  he  w^ 
▼erted ;  but  if  the  agreement  he  only  executof]%ljb^ 
property  will  not  be  conrerted.  £9  pmO^  Coijpv  <v 
Johnston,  lOLawJf.  Rep.  (si.p.)  Bankiwll ;  1  M«J>. 
&  J).  3£8. 

A  person  to  whom  estates  axe  mortgaged  to  s^ 
cur^be  balance  due  fro^i  time  t^  tiineoA.«cooiii|( 
currRt,  mor^fges  his  interest  under  the  moitgiige 
and  becomes  bankrupt  In  auoh  a,  case  it  la  not 
necesaary  to  give  notice  of  the  suh*inortgage4o  the 
original  mortgagor  to  take  the  mortgage  debt. out 
of  the  order  and  disposition  of  the  orioinal  moith 
gagee.  BxparU  Mockay  r$  Wrighi,  1  M.  D.»  ]X 
550. 

In  the  assignment  of  debts  from  An  old  firm  ^« 
new  jSrm,  where  the  debts  were  very  ovmerouaand 
small  (as  the  accounts  of  tallymen)  :-^Heid,  that 
the  doctrine  of  notice  did  not  apply,  to  prevent  the 
property  assigned  passing  to  the  assigneeei  aa  ia 
the  order  and  disposition  of  the  batULrupt.  £x 
parU  Woodgate  re  Little,  1 1  Law  J.  Rep,  (s. flu)  Banks. 
25;  2  M.  0.  &  X>.  394. 

Where  policies  of  insnrance  or  sharea  in  a  bank 
are  aasigned  without  notice^  it  will  be  neceaaaiy  idr 
the  parties  claiming  them  as  in  the  order  and  dis- 
position of  the  baukrup  to  bring  psoof  of  repu- 
tation of  ownership  in  the  bankrupt  Ex  parU 
Cooper  re  Yovng^  11  Law  J.  Rep.  (n.8.)  Baakr.  29 ; 
2M.B.&D.  L 

The  bankrupta  purchased  certain  copyhold  pce« 
perty,  with  varioua  fixtures  erected  thereon*  whicb 
were  in  law  removable  as  between  landlord  and 
tenant,  as  well  as  on  the  principle  of  the  benefit  of 
trade.  They  afterwards  mortgaged  the  property, 
together  with  all  these  fixtures,  describing  them 
precisely  in  the  words  used  in  the  purchase  deed. 
After  the  mortgage  they  erected  on  the  premiaw 
some  other  fixtures  of  the  like  nature,  and  con- 
tinued in  the  possession  of  the  whole  property  up 
to  the  period  of  their  bankruptcy ; — Held,  that  all 
these  nxtures  passed  to  the  mortgagee,  aa  parcel  of 
the  mortgaged  estate,  and  were  not  to  be  oonsideied 
aa  goods  or  chattels  in  the  order  and  dispositioa  oC 
the  bankrupts  at  the  time  of  their  baBkruptcy, 
within  the  meaning  of  the  72nd  section  of  the 
6  Geo.  i.  c  1^.  Ex  parte  Meynal  re  Gye,  2  M.  D, 
&D.'H3. 

Where  the  bankrupt,  who  was  a  direotor  of  a 
joint-stock  company^  mortgaged  his  sharee  to 
secure  aa  advaace  of  nooney,  but  stipnl«tad  that  o» 
notice  should  be  given  of  the  tranaactioa  to  tbe 
company,  not  wishing,  it  to  be  knowa  to  his  brother 
directors,  and  the  mortgagee  acceded  to  this  8tipa?> 
lation,  the  shares  were  held  to  be  in  the  order  and 
disposition  of  tbe  bankrupt  within  the  meaaing  of  tbe 
6  Gea  4.  c  16.  a.  72.  ibr  parts  Nuttmg  re  Bemiat^ 
2  M.  D.  &  D.  302. 

Shares  held  by  a  trustee  in  his  own  name^  but 
identified  and  a  trust  declared  thereoo,-^el^  aiol 
to  be  in  the  order  and  diapositioa  of  the  bankrapti 
Finkelt  v.  Wright^  12  Law  J.  Rep.  (v,b.)  Ch.  i  19  3  2 
Hare,  120. 


BANKlltJWCY— <BAirk^i»TV  P^tiiftrr)! 
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A;l^ai»^owbe)r  tff  tefiihi  goodi,  by  deed,  hi 
Mhdiferiten  itf  nsttinl'lore  oud  affection,  gave 
ttofite  Ut«m  B,  trpon  trntt,  to  permit  and  suffer 
A  to  htfe  flie  aie  and  eBjoyroent  of  them  for  life, 
Md  after  M«  deeeasa,  to  and  for  the  benelH  of  *B^ 
Uiezeniton,  aditrinistratora,  and  aasigna.  Thia 
dted,  and  tha  tnuiafdr  of  property,  were  not  made 
priiHeariHAorimta,  and  A  continued  mYirible  poa- 
iMrian  of  <&»  gooda,  mitil  the  time  of  hia  bank- 
Miyleyl><-Heldi  that  the  gooda  iirert  in  the  order 
and  dispontion  of  A,  with  the  consent  of  the  true 
owner,  mderthe  t«tm$  of  the  72nd  aection  of  the 
^tOoft^  Act  Ex  parte  Castle  re  Aeraman,  1 2  Law 
J.lejk(irj.)Bankr.  80;  5M.D.&D.117. 

Geodft  cf  tn  intestate  remained  in  the  handa  of 
l«6  «f  iMr  neit-of-lrin,  up  to  the  time  of  their 
lM&bii|itey,  which  happened  two  yeara  after  the 
deMi^  ^  the  intestate,  without  any  administration 
iMT&g'been  taken  out  to  her  estate  and  effects,  al- 
thoagh  the  bankrupta  had,  previously  to  the  bank- 
wp*ey,  prid  aereral  of  her  debts: — Held,  that 
ft«w  iiwAs  were  within  the  72nd  aection  of  6  Geo.  4. 
e.16,  and  that  the  assignees  were  therefore  entitled 
to  them,  sad  not  the  administrator  of  the  intestate. 
h  ft  Tkmat,  K  Law  J.  Rep.  (n.s.)  Ch.  59. 

A  peiey  of  insurance  is  a  chattel  within  the  72nd 
*<ti«i  af  tf  Geo;  4.  c  16 ;  and  to  take  it  out  of  the 
Older  and  diapoaition  of  the  bankrupt,  cBrect  notice 
rf  fte  aasignment  must  be  given  to  the  insurance 
eeniMnj*  namely,  such  notice  as  would  clearly 
Bidkate  a  change  of  interest,  and  make  the  com- 
piny  liable  to  pay  the  amount  a  second  time,  if 
P^d  to  other  persons  than  the  assignee. 

A,  hfdeed,  aiBsigned  to  B  a  policy  on  his  life,  io 
*>CQR  a  debt,  and  handed  over  the  policy  to  B. 
1^  preniims  were  paid  by  B,  but  the  receipta 
Jw  giren  \tj  the  company  aa  to  A.  A  became 
wnpt,  and  B,  after  aome  treaty  with  the  as- 
"S^Nes  in  bankruptcy,  continued  to  pay  the  pre- 
■AinH  till  h*%  death.  After  A*s  death,  his  assignees 
^^■^tted  the  money  due  upon  the  policy,  as  in  the 
^  and  dispodtibtt  of  the  bankrupt  The  only 
'^'I'leiKe  of  notice  to  the  company  was  a  note  in  the 
tosrgia  of  fheir  books,  opposite  the  declaration 
i^t  by  A  on  the  occasion  of  eilbcting  the  policy, 
"liettera  t»  be  sent  to  C  &  W,  by  order  of  C." 
C  ft  W  were  the  iolicitors  of  B,  but  it  did  not  an- 
jwthat  diat  was  known  to  the  company  :*— Held, 
■^  thii  was  not  sufficient  notice  to  take  the 
•todttrt  doe  on  the  policy  out  of  the  order  and  dfs- 
PJ^tmiafthe  bankrupt;  but  that  B  was  entitled 
^y  !b  a  Ueu  thereof,  Ibr  the  smounrt;  of  the  nre^' 
Bioms  paid  by  him,  with  interest  Weety,  Reid, 
»  X««r  J.  Rq,.  (ir.s.j  Ch.  245  j  ^  Hare,  249. 
'^^  0  tsrign  an 'tteir  stbck  and  efifects  to  trustees 
w  ftebeaefll  bf  tbefr  creditors,  and  diasolve  their 
J'^hiehMp  y  S  eontinues  ou'the  same  premises  «nd 
yfe>  «n  a*  dOlbrent  'branch  bf  trade,  and  soon 
"''''Wkrdl takes  in  H  as  a  partner:  part  of  the 
i^ef  S  ft  O,  whieh  had  been  assfgned  to  (siiatees, 
*|to  a  ^[ohBtity  of  New  IfealsBd^ax  whieh  remafhed 
*i>(M'hp(ht.fhe  ivren^iVB,  but  was  separately  ware- 
""ned  and  kept  distinct  from  the  stock  of  the 
^'^  (Wrteerihip,  and  waa  hM  adapted  ibr  the  new 
^lArtine  «anfed  on  by  S  ft  H.  A  separate 
^^'si  sued  out  against  H,  and  six  ihtof^fhs  after- 
^*>»W  a  looit  At  agdhist  8  ft  O :— ^Held,  that  the 
*>>ignees  of  8  ft  O  were  entitled  to  the  flax,  and 


that  the  clause  of  order  and  dispositfbn  did  not 
apply  to  such  a  state  of  circumstances.  Ex  parte 
Fardon  re  Swaneborought  2  M.  D.  ft  X).  094. 

Policies  of  assurance  were  mortgaged  and  de-' 
livered  to  A,  who  gave  notice  to  the  assurance 
offices.  A  mortgaged  and  delivered  these  policies 
to  B,  who  gave  no  notice  to  the  offices,  and  did  hot 
make  the  transaction  public.  A  afterwards  becatoef 
bankrupt : — Held,  that  the  policies  were  in  the  order 
and  disposition  of  A  at  the  time  of  his  bankruptcy. 

The  rule  in  WiUianu  v.  Thorp  recognized,  aii<r 
Ex  parte  Smith  (2  Sim.  857,}  overruled.  Ex  parte 
Pott  re  Daintrtfy  12  Law  J.  Rep.  (n.b.)  Bankr.  38 ;' 
2  Sim.  257. 

An  executor  de  son  tort  takes  possession  of  thd 
intestate's  effects,  pay  some  of  his  debts,  and  car- 
ries on  the  trade  for  two  years,  when  be  become)^' 
bankrupt,  no  person  having  taken  out  Tetters  of  ad-' 
ministration : — Held,  that  the  efibcts  of  the  Intes- 
tate did  not  pass  to  the  assignees  of  the.  bankrupt^^ 
as  being  in  his  order  and  disposition  with  the  con-' 
sent  of  the  true  owner. 

Sembte — ^Where  a  lease  expires  by  bankruptcy^ 
there  can  be  no  ROod-wiTl  fbr  sale.  Ex  parte  Tho-' 
nuu  re  Thomatf  Id  Law  J.  Rep.  (n.s.)  Bankr.  75 ;  ^ 
M.  D.  ft  D.  294:  reversed  1  Ph.  189;  8  M.  D. 
&D.40.  '^ 

A  mortgaged  a  policy  of  assurance  to  B,  who' 
gave  no  notice  of  the  mortgage  to  the  office.  B 
mortgaged  this  policy  to  C,  who  gave  no  notice 
either  to  A  or  the  office.  B  afterwards  became  bank- 
rupt : — Held,  that,  as  against  C,  the  policy  was  in 
the  order  and  disposition  of  B  at  the  time  of  the 
bankruptcy.  Ex  parte  Wood  re  Looiemore^  12  Law 
J.  Rep.  (n.8.)  Bankr.  42 ;  8  M.B.  ft  B.  815. 

The  bankrupts  being  mortgagees  of  various  poli- 
cies of  Tife  assurance,  of  which  the  respective  In- 
surance offices  had  notice,  deposit  them  with  their 
bankers  to  secure  the  repayment  of  advances,  but 
Ae  bankers  gire  no  notice  of  such  deposit  to  the' 
different  offices : — Held,  that  the  policies  must  'be' 
considered  as  in  the  order  and  disposition  of  1}i.e 
bankrupts  within  the  72nd  section  of  the  Bankrupt 
Act,  and  that  the  same  principle  applied  to  one  6f 
the  policies  which  was  effected  with  a  mutual  as- 
surance con^any.  Ex  parte  Arkwright  re  Datntryi 
8M.D.ftD.  129. 

M  ft  R  carried  on  business  in  partnership  toge^' 
ther.  A  deed,  dated  in  December  Td40,  recited 
that  ^r  ft  R  were  indebted  to  the  parties  thereto  of 
tfie  third  part(their  creditors), that  they  wereunablb' 
to  pay  their  debts  in  f^U,  that  they  had  proposed  to 
pay  lOi.  in  the  pound,  and  that  A  had  agreed  to  exc-' 
cute  a  covenant  fbr  the  better  securing  the  dixe  and; 
ptinctnal  payment  of  the  compdsition  on  having  th^' 
assignnient  thereinafter  mentioned  nratfe  to'liim.': 
The  deed  then  contained  i  covenant  IVom  A  for  th^' 
payment  ia  the  creditor^  of  the  composition,  on  xjf 
before  October  IMl.  The  deed  then  witnessed  ttak 
M  ft  R  assigned  all  l!he  good^s,  debts,  tttd  chitteUj 
belottgingto  them  as  copartners  to  A;  The  deed' 
was  executed  by  all  the  creditors"  except  V ;  who, 
however,  was  cognizant  of  all  the  eircnmstandes. 
M  ft  R  relinquished  business  after  the  exertion  of^ 
the  deed,  and  A  took  pdssession  of  the  goods.  H  ft 
R  had  little  or  no  separate  property.  A  became 
bankrupt  on  June  8rd,  1841,  and  M  ft Rweremade 
bankrupts  on  June  16th,  the  petitioning  creditolr 
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11;  2M.D.»D.469» 

.  CA6e  when  th«  Couri  altUiltecl  the  hrolber  of  * 
lunatic  to  pi;ove  tnd  vota  i*  dwohoioe  of  anaigneea 
iSv  pttrie  Ayltakv  f^  F€uringd<m,  1 1  Law  J.  Jkfb 
<«.■.)  Baxikar.  81. 

i.  The  paUic  oflicer  W  a  banking  coBipMy  xniiy 
"vote  by  aliODiey  on  bdWf  W  lh»  oompany  alt  the 
vhoioe  of  aaaigneoi.  Bm  jmrie- Jokroifd  re  HiMflrd^ 
1  M.  D.  ft  ]>.  66^. 

it  is  a  good  pctctioe  not  to  ratify  the  cboicp  of 
Msigneety  unloM  tbo  penona  ehoton  aro  present  and 
Aooept  the  trutt  9  bat  tembltif  a  departure  from  tbio 
pracCioe  doeanot  invalidate  the  appointment.  Ibid, 
.  The  oommiBsioneri^  upon  improper  grouada,  re* 
gected  a  proaf  by  a  creditor*  of  a  debt  lacg^  in 
atoanot  timn  ali  .the  otibet  debtr  of  Uia  banin]^t» 
ibe  direct  of  the  solidtar'a  oppotition  to  the  proof 
beiag  to'pMvent  the  creditor  Totin^  in  the  oboice 
of  aaaigneea'.^^Held,  tbat  the  eboiee  aboiild  be 
T aeate^  aod^  tbat  the  credttort  aboudd  make  a  new 
idioioe.  JS^ller  re  WdUeri,  10  Law  J.  Hep.  (ii4.) 
Bankr.  48 ;  2  M.  D.  &  D.  48» 

A,  B,  G,  D,  and  E  -were  trcietef  a  ef  a  foad^  of  which 
£  Teceived  and  appropriated  the  income.  E  waa  af» 
teiEwairda^foond  a  bankrupt.  Under  an  order  of  the 
Gwsati  A,  S,aad  C  previed  a  debt  against  the  eMate 
of  £  in  reipect  of  the  sum  ao  appropriaied  by  him. 
At  a  meetmg  of  eredttora  at  whtoh  A,B,C,  and  D 
alone  -ware  ptteeent^  A,  B,  and  C  elaeted  D  to  be  the 
dreditbis"  aadf  nee.  On  a  petiddn  of  the  bankrupt^ — 
Hdd,  that  A,  Bi  aad.C  vtfere  not  crediton  .entitled 
to  vote  for  assigrnees,  and  that  their  dioice  niuat  be 
•et  aaide.  'Ex  parte  Mowt  re  Bowati4i  Law  J.  Rep. 
<ir.8.)  Banhr.  17 ;  I  De  Gex,  111. 

Where  the  creditoia  ohooae  their  afiaigneee^  and 
the  ooimaimrionere  rejeot  one,  there  must  be  a  new 
•eheiee.  Bat  parU  Wibm  re  mdtBhnd,  1  M.  D.  &  D. 
£34. 

A  ooiwpnnviBe  of  a  eonteet  for  the  eboiee  of 
laaeigneea  by  which  tfteimaineaa  Of  the  banlemptoy 
waa  dif  ided  between  two  diatinet  £ana  of  aolidtora, 
atho  were  to  be  jointily  appoiafted  aolicitera  to  the  fiat, 
atrongly  disapproved  ii  by  the  Coart  £r  part» 
Turner  re  MarHtiy  S  M.  D.  &  D.  523. 

ifi)  Duties^  Uight9,  and  Liabilities. 

The  Court  vfU  daly  sanation  a  compromise  made 
by  the  aasigne^s  with  a  claimant  againat  die  bank- 
ttipt'e  estate  subject  to  the  appmbation  of  die  com*- 
mlairiotfer.    /n  re  Manhalls  8  M.  D.  &  D.  448. 

A  being  indebted  to  B,  absconda  to  Ameriea, 
^upon  whi^  B  sends  ont  a  power  of  attorney  to  an 
agent  tlwM,  to  Tecorer  ftom  A  what  money  be. can. 
B,  hearing  oi  a  similar  proceeding  by  another  ore- 
<Ktdr,  guee  out  a  fiat  agaiaist  A,  krA  is  choacn  one 
of  hib  iissignees,  and  afterwards  B's  agent  in  Ame- 
rioa  obtains  aaam  of  money  £rom  A,  and  remits  it 
to  B  iti  England i-**-Hald,  that  thia  ■  money  was  re- 
ceived by-^B  in  his  character  of  aasigaae^  and  that 
B,  ha ving'himaolf  become 'ibankrapt^mightr  under 
•the  6  Geo;  4%'  c<  16.  s.  106,  be  ebeiged  nvith  1^ 
amount^  together  wi^  'tntenet  at  6k  per  e«at.,  3io(>- 
withstanding  be  had  obtained  his  oertificale.  Bx 
parte  Ralph  re  Marmaduke,  S  Mi  D.  8('i>.  381; 

If  a  sheriff  selzie  goods  under  a  writ  ofJLfa,  tq>on 
a  judgment  foaiAd^  upon  a  warrant  of  attorney, 
auch  writ  beoamea  void  by  the  iaaning  of  a  ftit 


agehiat (bo  debtor  befiira-tlia  aala.  inianek caaa 
aaeetstion  oreditoKa  in  adTeiae  adionei- whose  wnM 
have  been  lodged  with  the  sheriff  befora  the  iaaaing 
of  the  fiat,  take  io  priority  to  the  assignees  of  the 
bankrupt  Oraham  y.  VTitherbtft  and  Grakam  v. 
Lynet,  14  Law  J.  Rep,  (aa.>  Q.B.  990. 

Wiibeia  the  oommliaioeers  at  a  meeting  to  ^viit 
the  acoounta  of  the  aseigneea  and  de^aze  a  divi« 
dend,  fouad  a  certain  sum  to  hp  in  the  handa  of  tha 
assignees,  and  declared  a  dividend  accordingly* : 
HmbUf  that*  each  of  4he  aaaigaeea  ia  liable  £ar  the 
payment  of  the  dividend«  altbotigh  the  principal 
fand  for  tbat  ptvpose  bad  been  taeeiyad  by  aod 
waa  then  in  the  hands  wf  only  one  of  .the  asai^ae« 
If  an  assitenee  objecto  to  be*  so  charged  with  money 
IB  the  bands  of  bw  co-aasignee,  be  ehould  atate  hie 
otQeotiott  to  the  oommisaiopier  at  the  audit,  andnoC 
tto  by  until  a  petition  is  presented  kr  the  payment 
of  the  dtvadead.  £a  parte  tUdky  re  Knigkt^  8  U, 
2)L&a418. 

Inquiry  direotad  aa  to  the  conduct  of  an  aasigjooa 
in  seliiag  a  jreyeraionary  intextat  of  the  bankrupt 
and  aa  to  hie  diligence  in  endeatouriog  to  reoovef 
certain  debtji.  Mx  pierU  B^fem  re  Byr9wi^  $I/Ll>, 
&  D.  55.  ,      .  .  .s 

(c)  AUowance  ^  Costs. 

Aaaigneea  are  entitled  to  have  the  diroction  of 
the  Court,  with  segard  to  tfaerighta  of  paifieoolainfr- 
ing  to  be  equitable  martgagem  of  property  of  tba 
•bankrapa;  and  ate,  there^re,  entitled  to  tfaek^  casta 
out  of  the  mortgaged  estate,  adthongh  they  hay« 
lieen  reqneeted  to  oenauv  in  a  aale  without  a  peti- 
tion being  presented.  Ex  parte  Sevens  re  Burgou^ 
3M.D.&D.  817. 

A  provisional  asaigpnee^  who  is- made  a  defendaoft 
to  a  forecloanre  suit,  ia  not  entitled  to  have  iiia  cbata 
from  tiie  plaintifi^  even  though  be  ditelaima  byliia 
answer,  and  haa  no  aeactB  of  tba  insdlTeat*8  eatate 
in  bis  handa  Appiebf  v.  Duke,  18  Law  J.  Rep. 
(k.8.)  Oh.  9  ;  1  Ph.  378  :  affiBning  a.  c.  11  Law  1. 
Rep.  (ir.a.)  Ch.  194;  1  Haie,308. 

An  official  assignee  who  is  made  a  defintdaat  ta  a 
foreolosare  suit,  ia  not  entitled  to  hate-  liia  caata 
£nom  the  plaintifi^  even  though  by  his  aiiawer  he 
daimed  no  interest  eaoept  aa  aasignee^  and  dia»> 
claimed  at  the  bearing,  and  baa  noaaseta  of  the 
baakruptra-  estate  in  his  hands.  €Iar*  v.  WUatai^ 
13Law  J.Rep.(K.s.)Ch.  10;  1  Ph.  276:  ra^eraing 
a  c.  11  Law  J.  Bopu  (v.s.)  CSb.  1#;  1  Y.  &  Col. 
C.C.  83. 

Petition  ptaying  for  liberty  to  pa^ore  a  delA  agsdnat 
tibe  estate  of  a  faaakmpt^  on  behalf  of  a  porsem  erf* 
unsound  mind?— Held,  that  the  aaaigneea  were  not 
entitled  to  get  dieir  coata  of  the  petition  firom  the 
petitioner.  Bxparie  BuoknaUre  Biskton,  12  Law  J. 
Aen.  (9.8.)  Bankc  42. 

Petition  by  an  executor,  who  had  become  hank- 
xtipt,  for  liber^  to  pr(^e  a  debt  agadnat  his  own 
eatato,  in  the  character  of  exeovtor: — >Held,  that 
the  aaaigaeea  were  not  entitled  to  get  their  coata  of 
the  petition  from  the  petitioner.  Bx  parte  SttowUon 
re  Na^d,  12  Law  J.  Rep.  (Vi&)  Bankr.  S7, 

An  executar  appropirlatsd  a  fegaay,  wfatsh  he  held 
in  tmst,'  and  became  bankrupt  A  petition  waa 
pre^Behted  by  the  ceeiui  pie  trtsUf  fiw  liberty  to 
prove  tiie  amonnt-  of  tba^  legacy  againat  the  eatato 
of  the  bankrupt: — Held,  that  the  asaigneas  were 
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MtetlKhd%Dgfltt1lc4r  cMtt  df  th^  t»etl^ir  fWim 
tte)Mitioite(«.  Rjf parte Beald  r4  Netman,  Vlhtm 
J.  MUf.  (w.a.)  Bankr.  37. 

(d)  AcHcutf  and  SuiU. 

[See  BtiAs  of  Eichamojb.] 

Provisiene  made  for  enabling  aasigneee  ef  one 
iBMnber  ef «  partnenliip  to  eue  the  debten  of  the 
ini|  hy  6  &«  Vict,  c  122.  t.  81 ;  20  Law  J.  SUt 

AdebCor  Co  a  bankra|it,  when  sued  by  the  assigneee 
withm  tbethkie  allowed  for  the  bankrupt  to  diepuve 
the  fiat,  empowered  to  pay  tiie  debt  inte  eonr^  by 
ftft^Yiet  e.  lis.  e.  26  ;  20  Law  J.  Stat  App.  xiii. 

Where  if  appeared  at  fhe  trial,  that  after  bank- 
faptoy»  eighty^fiTe  buddies  of  yam,  of  the  talue  ef 
I14JL,  had  been  delWeired  by  the  banktnpt  te  the  de- 
ftndaota,  as  they  alleged/ to  meet  an  aceommodatieii 
UU  whidi^iey  were  aiwiit  teglve  the  bankrupt ;  and 
the  goods  were  accompanied  by  an  inveice,' which 
Mstld  Ihem  to  be  htmgM  by  H»e  def^ndiusts  of  the 
biBkrapt:— Held,  under  these  ciretimstanoss,  that 
the  aarigneea  might  waive  the  tort,  and  bring  as- 
nmpeit  for  goods  eeM  and  •delivered.  RuMell  ▼. 
Bell,  10  M.  &  W.  340. 

A  contract  between  a  railway  company  and  a 
builder  contained  a  clause,  that  in  case  the  builder 
ihoaU  beoome  insoHteirt  sr  be  declared  bai^cnipt, 
l^c^«r  shmsld  ftom  any  other  cause,  independeni 
el  the  act  of  tike  oorapany,  be  preheated  from  cod* 
tianing  hia  oontraet,  it  should  be  lawful  for  the 
OMspany  to  give  him  a  notice  in  writing,  requiring 
hhn  to  piueeed ;  and^hat  in  eaae  the  builder  should 
fat  seren  days  after  sneh  notice  given,  make  (Be&iilt 
in  proceeding,  it  should  be  lawful  for  the  company 
to  employ  other  workmen  ^  and  that  all  the  tools 
aad  matoials  then  deUvered  for  the  purpose  of  the 
wsrks  thereby  oontracted  for,  and  then  being  on  of 
sheiit  the  she  of  the  said  worics,  should,  upon  «ieh 
4eiiu]l  as  sfoMsaid,  become  and  be  in  all  respeetn 
^oBsideted  sa  tbe  abeolute  property  of  the  oom* 
psny."  Notice  waa  given  to  the  builder  on  tbe 
ilthetf' April  On  the  17th  he  became  bankrupt. 
On  the  lath  thecoinpanyentired  on  the  wuxkn;-^ 
Held,  that  the  assignees  were  entitled  to  recorer 
<he  toob  and- materials  which  were  en  the  works  on 
the  17th,  in  trover  againat  the  uompany/    JioaeA  v. 

tSt^T-  ''^<>-^'^^^""-^- 

Tilt  ovner  af  a  house^  after  mertgagiag  it  in  fee, 
continued  in  possession,  and  let  it  as  a  ready-foiV 
aisbed  house  to-tte  defendant  He  afteswatde  be- 
<uie  bankrupt^  and  then,  wiib  the  aasent  of  hk 
ssrigntes,  let  the  house  ready  flirniahed  to  the  do- 
tedant,  by  the  week,  who,  after  three  weeks'  ocou- 
psiiQA^ilpcetvednoliee  irom.  tbe  mortgagee  to  pay 
the  rent  to  him : — Held,  in  an  aetioD  by  the  assigneas 
of  the  bankrupt,  for  use  and  ocoupatieB  ef  the 
Imss  sod  fuxnitnn,  that  they  were  entitled  to 
iscDver  iu  the  fiunBiture }  the  rent  of  the  house  and 
^mntare  might  be  apportioned,  or,  if  not,  that  the 
juty  might  infe^  on  the  notiee  by  the  mortgagee^  a 
n^  agreement  by  the  tenant  to  take  the  house  Arom 
^noitgsgee  at  s  reasonaUe  rent,  and  to  pay  the 
assigBses  of  the  bankrupt  mortgagor  a  reasonable 
■wpeniatiaB  for  the  use  of  the  Asmitura  Aihtm 
•^Maikam,.  H  htm  J.  Rep.  (>.&)  £xoh.  M ;  «  M. 


^0-  an  aetSoQ  «f  ttfiwi  by  Ntlw  as^lgueea  4>fv  €^ 
H  and  W  L,  bankrupts,  against  the  sheriiE;  the 
defendant  plesided  ths(t  o«i  a  H  and  one  W  L, 
traders,  being  indebted  to  G  S  und  W  S,  the 
tatter  sued  out  a  jH  ^  against  ike  adid  G  H  anil 
W  L,  which  was  delivered  to  the  defendant,  us  sbei 
riia;  to  be  exeeuted)  that  the  sheriff,  after  the  said 
O  H  and  W  L  beoame  bankrupt  aa  albnaaM,  awl 
before  the  fiat,  took  the  goods  and  leried  tbe  amount 
by  sale ;  that  afterwards  a  fiat  issued  agaiast  thie 
said  bankrupts,  under  which  the  phdntifib  were 
appointed  asaigneee,  and,  aa  suoh  aasigneee,  became 
en&tled  to  the  posaeasion  of  the  ssnd  goods,*  loJWdk 
potgesiiom  U  the  poeaesmom  qf  <fte  pUm^jfk  at  ^uig\- 
neea  m  the  dmhretkm  wtmtiaiied*  The  plea  tlien 
averred  that  the  creditors  had  not,  at  the  time  of 
exeottdng  tlie  writ,  notice  «f  any  prior  aot  of  bank*- 
ruptcy: — Held,  fiiet  that  thia  defbuee  might  he 
given  in  evidence,  either  under  the  plea  ef  not  poaw 
aessed,  or  not  guilty.  Secondly,  that  the  plea  wua 
not  an  argumentative  plea  of  not  posaessed,  as  it 
admitted  the  assignees'  right  by  relation  to  the 
possession  of  the  goods  at  the  time  M*  the  exeoutioa: 
^uOrtf  whether  tSte  plea  amounted  to  au  argumen- 
tative denisl  of  the  titU  of  the-plasntifb.  Thirdly, 
that  it  sufBoiently  appeared  thst  the  peraons  de» 
scribed  iu  the  |deft  aa  tmders  and  baiixnipts  were 
the  same  as  theoe  mentioned  in  the  deelarafion. 
Fourthly,  that  it  was  unneeesaary  to  aver  that  the 
seizure  or  the  flat  was  cubasqUent  to  the  paasing  ef 
2  &  3  Viet  c  291  UMO/m  v.  JSi.  Qmmtm^  12  Law  J. 
-Bep.  (N.&)  Exeh.  200;  11  M.  &  W.  277|  2  Dowl. 
P.C.  (K.a^  7M. 

Where  tbe  parties  striking  a  docket  and  issuing  u 
fiat  took  from  the  bankrupt  it  promissory  note  fer  a 
Ifreater  amount  in  the  pound  than  the  ether  csedi- 
tofs,  with  a  view  to  a  eompositien  deed,  «4iicb  note 
wiaa  afileiwarda  paid,  and  on  prsceedinga^  taken  on 
the  fiat: — Held,  that  although  the  case  fell  within 
the  6th  section  of  6*Geo.4.&  10,  andauohaecufdty, 
and  the  whole  debt  «f  the  creditor  might  be  forfiaited 
under  the  bankrupt  law%  yet,  aa  tbe  snma  paid  on 
the  note  eeuid  not  have  been  rrcovered  by  the 
bankrupt  himaelf,  who  was  u  party  to  the  agreement, 
they  could  not  be  resavered  iU  an  aethin  by  assig- 
nees appointed  uuder  a  commission  issued  on  a 
subsequent  act  of  bankruptcy.  Belcher  v.  Sam- 
denu,  18  Law  J.  Rep.  (ma)  Q.B.  297. 

In  an  notion  of  trover  by  the  amignees  jof  a 
trader,  to  recover  the  value  of  property  seised  hf 
the  ciuditor  under  a  bill  of  sale,  it  was  oontended, 
that  even  if  the  bill  of  sale  wetn  not  itself  an  a^  of 
bankruptcy,  yet  the  debt  which  it  was  given  (o 
secure  had  been  discharged  by  aubaeqiMOt  pav. 
menta  by  the  tnder  prior  to  the  aeisurfk  The 
aaaignees  reootendin  the  action  of  trover,  on  the 
ground,  that  the .  bill  of  sale  waa  an  act  of  bank- 
Tuptoy  3-**Held,  that,  in  an  aetion  for  money  had 
and  received,  brought  by  thci  assignees  to  reeover 
the  sums  paid  to  tlM  erediler  by  the  bankrupt^afW 
the  execution  of  the  bill  of  salcr  they  were  net 
estopped  fiuDi  denying  that  the  sums  so  paid  htd 
been  legally  appropriated  in  discharge  of  the  origi- 
nal debt.  JJndon  v.  Sharpt^  13  Law  J.  Rep.  (n.s.) 
C.P.  67 ;  7  So.  («.a.)  73a 

Defiandants,  oreditara  of  a  bankrupt,  halving  af^r 
the  not  of  bankmptcy  aad  before  the  fiati  seised  hjs 
goods  .ui|der  a  ju  /q.,  Ae    assignees  a(terwac4s 
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claimed  tbem  from  the  sherifF,  wlio  bvonglit  the 
patties  before  a  Judge  by  an  interpleader  rule. 
The  Judge  directed  the  goods  to  bo  sold,  «ad  the 
money*  to  be  brought  into  court,  to  abide  the  ervont 
of  an  issue ;  the  assignees  making  no  objection,  nor 
suggesting  any  other  mode  of  disporingofthegoods. 
The  execution  creditors  afterwards  abandoned  all 
claim  to  the  g^oods.  The  assignees  having  brought 
an  action  of  trorer  against  &em,  to  nooTer  the 
difierenoe  between  the  produce  of  the  sale  and  the 
value  of  the  goods  at  the  time  of  the  aeixore: — 
Held,  that  the  assignees  were  not  entitled,  aa  a 
matter  of  law,  to  reoorer  such  dUfetenoe,  and  that 
it  was  BO  misdirectioii  in  the  Judge  to  tell  tbo  jury 
that  if  the  sale  waa  b&nd  JUe,  they  might  consider 
the  produce  of  the  sale  aa  the  measnre  of  the  da* 
mages.  Whitmore  y.  Blaek^  14  Law  J.  Rep.  (w.a.) 
Exch.  19;  IS  M.  ft  W.  607 ;  2  Dowl.  ft  L.  P.C. 
445. 

Where  a  suit  was  instituted  by  the  creditors'  as- 
aigneei  and  ^Sb»  official  assignee  of  a  baoknipt ;  and 
the  official  aaaignee  was  removed,  and  a  new  one 
appointed  in  his  place,  ^- the  name  of  Che  new 
official  assignee  was  ordered  to  be  substituted  in 
the  place  of  the  name  of  the  former  official  aaslgnee 
in  the  proceedings  in  the  suit.  Lloyd  ▼.  Wmrimgf 
14  Law  J.  Rep.  (M.a.)  Ch.  j>6. 

(c)  Sale. 

[See  Specific  PBaFORMASCB^  SidebotMam  ▼.  Ber- 
rhigton,  S  Bea.  261.] 

Case  in  which  the  Court  refused  to  allow  the 
assignee  to  fix  the  reserved  bidding.  Et  parte 
Ledhattn  Chrdettf  11  Law  J.  Rep.  (m.s.)  Bankr.  18. 

On  a  sale  under  the  fiat  of  premises  mortgaged 
by  the  bankrupt,  leave  was  given  to  the  assignees 
to  fix  such  reserved  bidding  as  the  commissioner 
might  approve  of.  £»  parte  LaekiugUm  re  Hamlet, 
8M.  D.  &D.  881. 

A  petition  by  assignees  that  they  might  be  at 
liberty  to  fix  reserved  biddings  for  the  di&rentlots 
of  a  bankrupt's  real  estates  about  to  be  sold  by 
'  tbem  by  auction,  no  evidence  being  adduced  of  the 
value  of  the  estates,  was  refused.  In  re  Hamlet^  12 
Law  J.  Rep.  (n.s.)  Bankr.  48. 

The  Court  refused  to  make  an  order  to  stop  the 
aale  of  the  bankrupt's  effects,  on  the  ground  that 
the  bankrupt  had  presented  a  petition  to  annul, 
'  without  inspecting  the  proceedings  to  see  whetiier 
the  fiat  could  be  supported.  Re  JikmeeHf  1  M.  D. 
&  P.  288. 

On  a  sale  of  a  mortgaged  estate  of  the  bankrupt 
under  an  order  of  the  Court  of  Review,  the  assignees 
must  have  the  conduct  of  it,  and  it  is  an  improper 
practice  for  the  sale  to  be  conducted  by  tiie  mort- 
gagee.    E*  parte  Cuddm  re  Cock,  8  M.  D.  &  D.  802. 

Where  a  partner  of  one  of  the  assignees  of  a 
bankrupt  purchased  a  part  of  the  bankrupt's  pro- 
perty at  a  sale  by  public  auction, — an  application 
to  the  Court  for  the  purpose  of  protecting  the  pur- 
chaser, supported  by  strong  evidence  that  the  trans- 
action was  perfectiy  £ur,  was  refused.  In  re  lAndeU, 
12  Law  J.  Rep.  (n.b.)  Bankr.  28. 

The  bankrupts  took  a  reversionary  interest  in 
some  property  as  residuary  devisees  under  their 
father's  will,  of  which  also  they  were  constituted 
executors.  The  testator  died  more  than  forty  years 
ago,  and  upon  the  death  of  the  last  tenant  for  life, 


the  bankrupts'  assigneea  sold  their  intetcat  in  tins 
property,  and  required  the  bankrupts  to  join  in  a 
conveyance  to  the  purchasers.  It  was  objected,  that 
some  of  the  testator's  debts  which  were  charged  on 
this  property  might  be  still  unpaid,  and  that  the 
assignees  had  no  power  to  dispose  of  it,  as  it  was 
thus  subject  to  a  trust : — Held,  that  in  the  absence 
of  all  evidence  of  any  outstanding  debts,  the  asaig- 
nees  had  a  full  right  to  dispose  of  this  property, 
and  that  the  bankrupts  were  bound  to  join  in  thecon- 
veyance.  Ex  parte  BoiUm  re  Mesont  I  M.  D.  Ik  D. 
•07. 

At  a  meeting  of  the  bankmpta'  creditors  a  resolu- 
tion was  entered  into  by  the  majority  then  present 
that  if  certain  claims  of  the  bankmpta  for  com- 
pensation in  respect  of  seiauresmade  by  the  Danish 
government  sh<mld  prove  bene€cial  to  the  estate, 
the  creditors  would  relinquish  aM  right  to  the  above 
reversionary  property : — Held,  that  this  waa  only  a 
conditional,  and  not  a  final  arrangement,  «nd  did  not 
prevent  the  assignees  from  selling  the  revetaicmary 
property.    Iktd. 

(/}  QgieiQl  Aengnee, 

Provisions  made  for  the  appointment  and  remerval 
of  official  aasignees  and  thdr  duties  under  noantry 
fiats,  defined  by  5  &  6  Vict  c  122.  ss.  48,  51,  68— 
56 ;  20  Law  J.  Stat.  App.  xiiL 

The  mode  of  appointing,  disabilities,  and  security 
to  be  given  by  and  duties  of  official  assignees  pre- 
scribed by  Lord  Chancellor.  Order  in  Bankruptcy 
of  12th  Nov.  1842;  12  Law  J.Rep.(N.s.)  Bankr.  14. 

An  official  assignee,  tfaongh  he  may  decline  to 
pay  a  creditor  his  dividend  until  he  produces  the 
security  which  he  holds  for  his  debt,  is  not  justified 
in  refusing  to  pay  it  on  the  production  €»f  such 
security.  E*  parte  Sanndere  re  Innee,  2  M.  D.  &  D. 
529. 

The  appointment  of  an  official  Msignee  is  a 
matter  peculiarly  within  the  discretion  of  the  com- 
missioner, with  which  the  Lord  Chancellor  will  not 
interfere,  unless  under  very  strong  circumstances. 
Therefore,  although  an  estate  had  been  nearly 
wound  up  before  the  passing  of  the  5  &  6  Vict, 
c.  122,  and  it  was  stated  that  all  that  remained  to 
bo  got  in  consisted  of  the  damages  recovered  in  an 
action  by  the  creditors^  assignees,  who  had  expended 
large  sums  out  of  pocket  in  the  prosecution  of  the 
action,  the  Lord  Chancellor  refused  to  direct  tiiat 
no  official  assignee  should  be  appointed.  Ex  parte 
Bowker  re  Potter,  3  M.  D.  &  D.  324. 

In  suitB  by  or  against  the  assignees  of  a  bank- 
rupt, where  the  bankruptcy  took  place  and  the  suit 
was  instituted  before  the  stotute  directing  tike  ap- 
pointment of  official  assignees,  and  no  official  assig- 
nee is  a  party  to  the  suit,  at  the  hearing  any  of  the 
parties  are  entitled  to  an  inquiry  whether  an  official 
assignee  of  tiie  bankrupt's  estate  has  been  ap- 
pointed.    Tatam  v.  Williams,  8  Hare,  858. 

A  petition  presented  to  the  Lord  Chanoellor  by 
the  creditors'  assignees,  stating  that  they  had  re- 
covered all  the  assets  of  the  bankrupt,  and  praying 
for  an  order  that  no  official  assignee  should  be  ap- 
pointed, with  a  view  to  save  the  expense  of  the  per- 
centage, &c.,  was  refused,  but  the  costs  were  allowed 
out  of  the  bankrupt's  estate. 

The  Lord  Chancellor  has  authority  to  make  auch 
an  order,  but  as  it  refers  to  matters  in  wMch  the 
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ITS  hmyt  full  ditentioiiy  the  dmitirill 
be  lelueunt  to  ioUrfere.  In  f  PMer,  12  Xaw  J. 
Aep.  (ha)  Ck.  437. 

The  Coart  has  power  to  chaige  as  official  aaiig- 
nee  202.  per  cent.  inteNtt  Ex  parU  2WfMr  re 
Jaraer,  11  Law  J.  Rep«  (ma)  Bankr.  25;  2M.D. 
ft  J>.  431. 

An  offimal  asaignet  who  ia  removod  haa  no  right 
to  ratain  the  papen  helonging  to  the  bankrupt's 
eitale  in  hia  hamb  until  he  is  remunenited  fbv  his 
amiceaiiBder  Uie  fiat;  and  if  he  rafusea  to  hand 
them  orer  to  hia  sncceaaor,  he  will  be  ordered  to 
dcUver  tbem  up  with  coata.  Ex  parte  Grakam  re 
i«K«,  2  M.  D.  &  I>.  290. 

The  Court  will,  with  the  concurrence  of  the 
bankrupt'a  aaalgneea,  permit  the  oilioial  aaaignce  to 
retain  in  hia  handa  oertain  seeuritiea  of  the  bank- 
rop^  whexe  traaafemog  them  into  the  Bank  would 
canae  delay  and  iifconvenience  in  getting  in  the 
estate^  and  aettling  the  aeconata  of  t)ie  luinkrapt 
Me  Wright,  10  Law  J.  Rep.  (ma)  Baakr.  34. 

Upon  an  application  by  an  official  asaignee  to  be 
indemnified  by  the  creditors'  assignee  from  the  coats 
of  a  pending  action,  in  which  the  name  of  the  official 
iiaignee  had  been  joined  aa  a  co-plaintiff  without 
hia  oottoeat,  the  Court  ofifered  him  a  reference  to 
the  commisaioner  to  inquire  whether  the  action  was 
for  the  benefit  of  the  estate ;  and  that  being  declined, 
eidered  the  petition  to  stand  o^er  until  the  result  of 
the  aotiqn  was  known. 

Upon  the  caae  coming  on  for  further  direotiona 
after  a  verdict  obtained  against  the  assignees,  it 
appearing  that  the  creditors'  aasignee  had  ofibred 
Ilia  pecaonal  indemnity  for  the  costs  of  the  action  a 
year  before  the  petition  was  presented,  which  was 
declined  by  the  ofElcial  assignee,  the  Court,  upon 
the  renewal  of  that  undertidung  by  the  creditors' 
assignees,  dismissed  the  petition  with  costs.  Ex 
porta  TwrfmoMd  re  DUkemeon,  3  AA.  D.  3i  D.  475. 

(g)  Removal  of  Assigneei. 

An  aa«gnee  waa  removed  at  his  own  request, 
in  order  that  he  might  bid  at  a  sale  of  part  of  the 
hankmpt*s  eatate.  Ex  parU  Perkee  re  Ba^^  3  M. 
D.  &  D.  335. 

Where  one  of  several  assignees  is  removed,  it 
aecma  that  the  25th  and  26th  sections  of  the  1  &  2 
Will.  4  c.  56.  require,  for  the  efiectnally  vesting  of 
the  bankrupt's  estate,  that  anew  assignee  should  be 
appointed  in  hia  room.  Ex  pmrte  DameU  re  DmrieU, 
8  M.  D.  &  D.  612. 

Where  an  asaignee  becomes  bankrupt  the  com- 
ausaionerB  may  £rect  hia  removal  and  a  new  choice, 
without  any  application  to  the  Court  of  Review. 
ExperUBmuorreJokmen,  1  M.  D.  &  D.  104. 

Where  the  aole  assignee  waa  the  managing  clerk 
of  a  solicitor  who  had  bought  an  eatate  of  the  bank- 
rupt and  had  neglected  to  complete  the  purchase, 
the  Court  ordered  him  to  be  removed,  and  that  there 
should  be  a  new  choice.  Ex  parte  Aikmore  re  Lucas, 
SM.D.&D.461. 

Where  an  asaignee  had  aold  hia  debt  to  a  creditor, 
who  waa  adverse  to  the  fiat,  he  was  ordered  to  be 
removed,  and  a  new  one  chosen  in  his  room,  and  he 
waa  restrained  from  voting  in  the  choice  of  the  new 
attignee.  Ex  parU  Siagg  re  Bmrtm,  2  M.  D.  &  D. 
IM. 

Where  an  aaaignee  connived  at  the  insertion  of  a 


fietitiaiMi  debt  in  the  bankrupt'a  balanee  aheet,  at- 
tended wilh  other  ciroumataaces  of  fraud,  he  was 
ordered  to  be  removedy  and  to  pay  the  costs  of  the 
petition,  and  thoaeof  his  removal,  together  with  the 
coats  of  a  new  choioeu  £x  parte  Perryer  re  Times, 
1  M.  D.  &  D.  276. 

(N)  Messengeb. 

Where  a  meaeenger  was  appointed  by  warrant  of 
Commiaaioners  of  Bankruptt^,  ordering  Um  to 
keep  the  bankn^t's  efieeta  **  ftiU  we  give  ^ou  order 
for  the  disposal  thereof," — ^Ueld,  that  this  did  not 
prevent  the  asaigneaa,  when  elected,  from  appointing 
another  messenger.  Robeem,  v.  Jemateeikn^  13  Law  J. 
Rep.  (N.a.)  C.P.  132;  7  M.  &  O.  351. 

(O)  BAmtRTJPT's  Property. 

(a)   What  paeeti  to  the  Assignees  in  generaL 
Twopennp  v.  Peyton,  4  Law  J.  Dig.  82 ;  10  Sim. 
487. 

Asanmpsit  by  the  aasignees  of  a  bankrupt  The 
dedaradon  in  aubatance  stated,  that  T  H,  before 
hia  bankruptcy,  agreed  to  buy  from  the  defendant 
2,000  quarters  of  linaeed,  free  <m  board  at  Odessa, 
at  30«.  lOdL  per  quarter,  the  shipment  to  be  itede 
on  board  the  boyer^s  vessel  on  arrival  at  Odessa, 
which  vessel  waa  to  be  forthwith  chartered  for 
thence,  and  the  amount  of  the  invoice  waa  to  be 

{>aid,  on  handing  over  the  same  and  the  bills  of 
a^g  to  the  buyers  in  London.  The  declaration 
then  stated  mutual  promises  by  Harris  and  the 
defendant,  and  averred  that  T  H  despatched  a  vessel 
to  Odessa,  which  arrived  there  in  a  reasonable  time, 
and  was  ready  to  receive  the  linseed  on  board ;  that 
before  its  arrival  T  H  had  become  bankrupt,  but 
that  the  master  of  Che  ship  was  ready  and  oftred  to 
receive  the  linaeed  on  board,  and  to  give  bilk  of 
lading,  pursuant  to  the  agreement ;  that  the  defen- 
dant refused  to  deliver  the  linseed  on  board.  The 
declaration  further  stated,  that  the  plsintifis  after- 
wards, within  a  reaaonable  time  after  the  arrival  of 
the  vessel  at  Odessa,  gave  notice  to  the  defendant 
of  their  being  ready  and  willing  to  pay  for  the 
Unaeed,  on  delivery  in  London,  according  to  the 
agreement;  yet*the  defendant  refuaed  to  deliver. 
Plea,  that  the  plaintaffs  did  not,  within  a  reasonable 
time  after  the  arrival  of  the  vessel  at  Odeasa,  give 
notice  to  the  defendant  of  their  intention  to  adopt 
the  contract: — Held,  on  special  demurrer,  by 
Parke,  B.,  Ommeff,  B.,  and  Rf^,  B.,  (Lord  Jbmger, 
C.  B,  dissentiente,) — first,  that  the  declaration  dis- 
closed a  good  cause  of  action,  on  which  the  plain- 
tiffs were  entitled  to  recover.  Secondly,  that  the 
plea  was  no  answer  to  the  action.  Oibeon  v.  €Uirr»' 
there,  1 1  Law  J.  Rep.  (m.8.)  Exch.  138 }  8  M.  3e  W. 
32L 

The  aasignees  of  a  bankrupt  can  sue  only  for  the 
breach  of  such  contracta  as  in  their  nature  Tehite  to 
the  personal  estate,  or  to  some  subject  of  property 
which  passes  to  them  by  the  assignment 

A  right  of  action  for  unliquidated  damages  for 
breach  of  a  contract  for  the  employment  of  the 
bankrupt's  personal  skill  and  labour,  doea  not  pass 
to  his  assignees,  even  though  the  damage  would  be 
compounded  partly  of  personal  inconvenience,  and 
partly  of  conaequential  loss  to  the  bankrupt'a  per- 
sonal estate. 

The  defendant  agreed  to  employ  the  plaintiff  for 


aa 
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9idered  to  be  piii4  into  <M>«rt«  but  oolfr  to  iu»  order 
to  go  in  andmftkeBQcb  proof  48  th(ey  oould  oaUbUih ; 
tJbe  dsfidends  on  tbe  proof  to  bepwd  uMo.coiurt 
Mf^porU  Me$  re  WehK  SM.  D.i^  D.  327. 

Bjr  ^  mtvriage  oettloQiieiit «  sum.  of  aoney  wag  to 
bo  reoehrod  by  tho  truBtoo^y  and  invofted  in  koaI  or 
govenuneot  aeowritieBf  and  tbe  unterost  was  to  bo 
paid  to  Upye  vfifo  for  ]}£ew  for  ber.n^^ato  upe,  WiUb/< 
out  a  powQFof  fu^cipatioih  witb  romaindef  to  ^ 
cbilcbrim*  One  of  tbe  te^i^tees  'reooivoa  tha  .mono}^ 
ai»d  adFfo^fvas  it  ^.a  por^iorsbip  of  nicroba^fr  vitji- 
out  talui^  MOF  8i9oiirity*  He  jpecoivea  fthe  intcreat 
fttm  tib  pactperAhip,.  aj»d  pay«  it  ovQ^.totba  w^b 
rc;giUarly,  vp  t«  ibe^  time  Af  to  de«tt^  ail^rwacda 
tbe  partnon^hip  pays  tho  iatefest  to  tbe  vdfe  direcUyi 
awl  iriUHkUit  tiae^  intenreati^n  of  tibo  aurviving  rx^tn 
Ut^  In  the  paitnerab^p.b^kBt^acGoui^^  luting 
tp  Um  wbole  traofftAtioR  aro.ontered  aa  botweon  tbe 
wife  aad  thepart^t^nbip  on^-  Upon  tbe  partner-; 
fbip  beoomug  .bafJ(nipt,-*-^Held«  tbat  tbe  partnen 
1^  cooatitiitcd  tbqpaaalvts  -directly  ti^i^ato^  aB4 
tbat  tbe  proof  on  bebalf  of  the  truat  estato  iiiighC 
be  made  oitbar  a0UO«t  thejoiaft  eatate  or  the  sopa* 
nUa  eatatof.  Bsparie  W9«dm  re  Jertmif^f  d  M.  P. 
k  JX  399. 

ilvrieff^— Wbotbor  tboro  would  bare  been  a  light 
of  proof  against  dio  scqparate  tst^tea  if  the  firm  ba4 
boon  oonstrootive  trustees  oi>ly»  or  whether  .the 
ttrm  ^^ctmirtuiive  tntei^*  is  w^Scieimy  definite  to 
admit  of  any  geaenl  rule  being  laid  down  upon 
Ibe  poinL    Ibui. 

{q)  Legatg. 

Dnisceaaexerator,  who  was  also  residuary  legSi* 
toff  bad  part  of  bis  testator's  estate  in  his  bands  at 
tiis  time  oCKia  banlwpteyf  and  a  pzpof  bad  been 
made  in  laspoet  tbersof,  a  legatee  wms  held  entitLod 
to-payoBent  in  full,  ont  of  tbo  dividends. .  Eat  poris 
IkifiomTe  W€$t,  11  JUw  J.  ^pw  (k.«.)  Bankr.  2lf 
%.  €.  Ex  parte  Turner  re  IVeet,  2  M.  D.  &  P.  613.' 

(r)  DecreeSf  Judgments^  and  Costs. 

Wbne  a  pbiiatiff  obtained  a  decree  against  .tbo 
daicndaot,  refeniag  it  to  tbe  Master  to  tslLs  an 
secaaat  of  what  waa  due  to  tbe  plaintifi*,  an4  tbat 
wbat  tbe  Master  should  so  find  to  be  due  should  bo 
paid  to  tbe  nlaintifr  with  costs,  to  be  taxed  by  tbe 
Master,  and  the  Maator  did  not  make  his  rjsport 
Willi  after  a  fiat  had  issued  against  the  defendant  i 
«-*Uald,  that  tbo  decree  waa  not  final,  and  tberefon 
tbo  pUiatiff  waa  not  entitled  to  prove  for  the  amount 
«f  tlw  debt  and  oosts  found  due  by  the  Master's 
aeport  Exp0rtsCrwereBedingfield,2U.D.&I>» 
300. 

H^K^rs— Whether  thecomnuBsionors  have  autho- 
rity to  inquire  into  the  yalidity  of  a  judgment  which 
ts  tbe  foiwdatian  of  tbe  proof  of  the  petitioning 
oifditar'a  debt  Sfmble,  Ubat  they  may  at  aU  events 
im^n  bow  muck  is  due  on  the  ju4gment  JSm 
pwU  PreeoHt  re  FrsscotU  1  M,  P.  &  P.  199. 

Wb«f««  bo««over,  tbe  bankrupt  might  have  im- 
paaebed  tbe  judgment,  six  months  before  the  issuing 
0^  tbe  fiat,  and  did  not  petition  to  anpul  until  six 
MMWtbs  after  it  had  issued,  an  inquiry  was  refused, 
Ibid, 

Allboiigba  ereditor,  whose  debt  has  been  inserted 
in  tbe  aobodule  oif  a  party  taking  tbe  benefit  of  tbo 


Insolvant  Pobtora  Aoti^  nf^prevontfsdfirompBosiQg 
for  the  balance,  of  his  debt,  under  a  subsequent  fiat 
against  the  insolvent^  yet  where  the  debt  is  fouxidod 
On  a  warrant  of  attorney  given  by  the  insolvent,  and 
a  judgment  theneoi)  ootecodtip  1^  bini  i«i  £eaud  of 
bis  creditors,  tbe  creditor  (;4umot  then  prove  for  the 
bslapce  under  a  snbsequsnt  fiat.  £x.  f^arU  Btfrm 
f«.  C«|^ft9fv,  2  M4  P.  3c  P.  $3L 

A  commenced  a  suit  against  his  wife  in  .the  os^ 
fdetiastical  cour^  for  the-  pm^i^e  of  obtaiw^  a 
divorce  on  the  ground  of  adultc^ry.  The  wifo  retainod 
i|  prootor,  to  when  a  large  sum,  hecaoie  dueiuisj* 
spoet  of  oosts. .  While  tbe  suit  was  in^^  pmgress  A 
became  ban^i^pt  W  prootoi^^  aiter  tb^  bank^ 
ruptcy,  by  A's  authority,  declined  to  p^ocofd  villi 
tbe  suit*  Tbe  wifo's  pro«tor,  afi^  tbo  uanlgrup^yt 
baying  prooumd  a  taxation  of  .his  oosts  up  to'tbe 
bankruptcy,. a^d  /tendered  a  proof  lu  respect. thereof 
against  A' s  estato:"*-Held,  that  be  iras  entitled  to 
make  such  prooC 

A  commission  to  examine  witoesses  was  opened 
^  dsy  or  tipo  before  the  baokruptoir*  but  was,  not 
lwturned>untU..aday.or  twn  after  ;r^)Held|  that  .tbo 
whole  <af  tbo  costs  of  t]bo  commissioli  w»e,  for  tl^o 
purpose  of  the  proof,  "  oosts  incurred  be^re  tho 
bankruptcy."  Ex  fHwte  Moore  w  re  Weslruppt  14 
Law  J.  JElep.  (N.a.)  Banfcr.  19 1  1  Do  Qex,  173. 

(<)  Contingent  Debts. 

A  being  in  custody  in  exocutiou  for  debt  at  tbo 
suit  of  tbe  plaintififi,  tbe  defendant  gave  a  wxittou 
undertaking  to  pay  tbe  amount  of  tbo  debt  fay  in* 
atalmonta,  in  consideration  of  A's  disobarge  out  of 
custody ;  A*  ,at  the  same  time^  witk  tbo  knowledge 
of  tbe  defendant  giving  a  wai^snt  of  attpmsgr  to 
secure  the  pi^ymont  of  the  iustalmoutar  A  w«a 
thereupou  dUoharged  out.  of  cnstodyi^  but  uavflDT 
paid  any  part  of  the  debt.  Before  tb^  iirst  i^istaJr 
mont  booamo  du«»  tbo  defendant  beoamo  a  bank** 
rupt,  and  subsequently  obtsinoclbiaoertifioate:**- 
Held,  tbat.aa  tbo  debt  waa  kept  alive  by  tbe>  warrant 
of  atto^ey,  tbo  defendant's  undertsking  was  iuot 
an  abaoluto  promise  to  pay  A^s  debt^  but  a  mere 
coUatoral  agreement  to  ludomnify  tbe  plaJutifi^i 
and  no  default  having  boeo  made  before  tbe  bankr 
rnpt(^s  it  was  not  a  debt  proveablo  under  it}. and 
the  defondanf  a  oertificate  was,  therefore^  no  bar  to 
an  action  against  him*  Lane  v.  Swghartf,  11  X«aw 
J.  Rep.  (ir.s,>  C.P.  33 ;  1  G.  &  P.  31L    , 

A  agreed  to  sell  to  B  for  4,0002.  a  ship  employed 
on  a  distant  voya^pe,  when  she  should  arrive  at  ber 
port  of  discharge  in  the  United  Kingdom^  ajtd  B 
agi^ed  within  one  month  after  bi^  arrival,  or  within 
such  further  time  as  should  be  necesaaiy  for  effect* 
ing  the  repairs  and  diocbarging  the  cargo*  on.tho 
execution  of  a  bill  of  sale  of  the  yesseV  to  delivor  to 
A  two  promissory  notes  for  tbo  amount  of  tbe  par- 
chase-monoy,  in  default  of  which.  A  J^oigbt  sell  tbo 
sbipi  and  keep  tbo  proceeds  in  part  of  the  puscbas^* 
BBoney,  B  undertaking  to  pay  to  Asuy  defideiMqF 
within  one  caleudsr  month  after  such  sals^  and  ia 
psusfi  tbe  vessel  should  he  lost,  the  sgreement  waa 
to  be  void.  On  the  27  th  of  March  the  shiparrivedi 
before  which  time  B  became  hankriq>t.  On.  the 
81st  of  March,  A  gave  notice  of  her  arrival  to  the 
assignees,  who  defined  to  coittpleto  tbe  contract, 
and  A  sold  the  ship  for  2,833i. :— Held,  diat  tbU 
agreement  amounted  to  a  contract  on  tbe  part  of  fi 
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muoetl  on  another  CMtingency,  And  that  A  could 
prcrre  for  the  balance  of  the  4,000/.,  after  dedaethig 
the  ainonnt  of  the  proceeds  of  the  sale  of  the  ship. 
£r  parte  Harrison  r$  Gaiet,  8  M.  D.  &  B.  SM. 

Proof  allowred  on  a  contingent  annuity,  akhongh 
the  cofitfaigenoy  iMght  never  happen.  B*  partt 
Broadlrv  re  Fikher,  11  Law  J.  Rep.  (it.8.)  Btnkr; 
2B';  2  M-  D.  ft  B.  5S4. 

Wbefe  fhe  payment  of  a  dehthdiheen  postponed 
for  a  giren  time,  as  an  indemnity  to  tht  debtor 
against  a  contingent  loss,  the  debt  may  be  prorad, 
one  the  dS^dtnida  will  be  mafartahted  in  the  mean^ 
thne.  Bxparit  Roger*  re  Mobbim,  11  Law  J.  Rep; 
(ir.SL)BanlTf.  d. 

A  fsAer  bequeaths  h^  business  and  stock  iii 
trsde  tofhis  sons,  with  a  deelaration  that  agtandson, 
then  an  ml^nt,  should  be  admitted  into  the  firm  on 
attaining  ^w«nty-oiie,  or  $n  defottU  thereof  that  the 
sons,  or  the  survivor  of  them,  should  pay  the  grand^ 
son  1,0(M<,  on  his  attaining  twenty-one.  On  the 
bankriiptcy  of  the  ranrrving  son  before  the  grandson 
attamed  twenty-one:— Held,  that  there  was  a  tight 
of  proof  for  the  1,00011  as  a  contingent  debt.  Ex 
parte  Megarey  re  itegarty,  1  De  Gev,  197. 

A  vendor  of  cotton  in  Aroeriooy  by  direction  of 
the  purchasers  in  England,  ships  the  cotton  on 
board  a  vessel  betonging  to  the  latter.  The  pur- 
ebasera  become  bankrupt,  and  afterwards  the  vessel 
arrives  9n  England  end  is  taken  possession  of  by  a 
mortgagee  in  right  ofhit  mortgage.  The  mortgagee 
happens  to  be  a  partner -in  a  firm,  who  are  the  agents 
of  the'  Vendor,  and  upon  a  notios  fiNmi  them  MxA* 
log  a  >ight  to  stop  the  cotton  la  fraasMi,  be  permits 
fliem  to  take  nossession  of  it  They  sell  it  at  i, 
loss,  said  gfve  tneSr  principal  credit  in  his  accomit 
for  the  proceeds.  The  vendor  becomes  bankrtipt^ 
An  action  of  trover  for  the  cotton  is  commented 
against  the  mortgagee  by  the  purchasers'  assignees 
and  is  compromise,  upon  the  terms  of  the  pur* 
chasers'  asisignees  proving  against  the  estate  of  the 
vendor  for  the  amount  of  the  proceeds,  for  the  be^ 
nefit  of  the  mortgagee,  the  latter  agreeing,  in  tite 
event  of  no  dividend  being  paid  by  a  certain  datr, 
that  judgment  for  the  full  amount  of  the  pvoeeeds 
ilioald  be  entered  up  against  him  in  the  action. 
Proof  is  made  accordingly,  but  no  dividend  paid, 
and  the  mortgagee  pays  the  foil  amount  of  the  pro- 
ceeds of  the  sale  to  the  purchasers*  assignees.  ![%e 
vendor's  assignees  then  tender  a  proof  for  the 
original  price  of  the  cotton  against  the  estate  of 
fhe  purchasers.  Held,  that  the  proof  ought  to  be 
admitted  for  the  fuH  amount  Et  parte  Molipietat 
re  Jfmmberston,  I  De  Oex,  121. 

By  the  custom  of  the  tea  trade,  when  teas  are  sold 
at  a  given  prompt  or  future  day  of  payment,  the 
buyer  pays  a  deposit  in  part  payment  of  the  purchase* 
money,  and  the  vendor  retains  the  teas  or  warrants 
wpi  counting  them,  tmtfl  the  day  of  prompt;  when  if 
be  fails  to  pay  the  balance  of  ^e  purchase-money, 
the  vendor  is  at  liberty  to  re^sell  the  teas  and  to 
charge  the  purchaser  with  any  deficiency,  together 
with  interest  from  the  prompt  day,  warehouse 
rent,  ftc. : — Held,  that  where  the  vendee  became 
bankrupt,  before  the  day  of  prompt,  and  the  assig- 
nees refused  to  take  the  teas,  or  pay  the  balance  of 


(hti  pHt^hirse^teoiifey,  tHe  vtoiiddr  tnlg^t  T«s<^  tbi^nt, 
avud  pi«ove  for  the  amonnt  of  the  defloiendy.  Ba 
parte  Mefatt  re  Taie,  1  M.  D.  ft  D.  282. 

A  debtor  in  1831,  agreed  with  his  creditor  to 
pay  him  a  composition  of  5«.  in  the  pound  upon  the 
amoubt  of  his  debt,  by  instalments.  The  firat  in- 
stalMfntwao  paid,  when  the  creditor  agreed  to  giv^ 
tlie  debtot  k  release  in  full)  on  his  paying  the  balance 
of  Ihe  ctHnpOdtfon.  The'  debtor  made  defkoH  iti 
payment  Of  tbe*baleno^;-bttfc,ln  Febmary,  18119, 
bemg  pressed  fhr 'the  payMent  of  the  demand  if 
the  treditor,  he  ttiide  a  payment  of  UWJL  in  patt 
ki  the  balance  tif  ^le  eOmposMon,  and  wquiVedil 
receipt  asfo^  a  composite  of  0i.  in  the  pound  npoH 
the  balance  Of  account  oirittg  byblm.  The  cfredito^ 
acknowiedged  the  payment  of  the  1001.,  but  decUnie^ 
signing  a  receipt  in  thisfoMn.  In  September  1 899, 
fhe  debtor  became  bankmptt^-rHeld,  ibat  th^ 
agreement  for  die-  oompositfion  did  not  preohidte'  tho 
creditor  from  proving  for  the  bsftsnoeof  the  oHginM 
debt,  and  t!hat  it  was  not  barred  by  tbe  Statute' of 
limitations.  Bt  parte  Batee&n  te  Wftihertpoen,  '4 
M.  D.  ft  D:  289. 

Where  an  order  directs  that  all  proceedings  Bad] 
and  taken  nndera  siErpsrrate  fiat,  shall  betransforM 
to,  and  incorporated  with,  the  proceediogti  under  4t 
joint  one,  the  eommission^rs  are  bound  to  admit 
the  prooft  as  they  stand  tmder  the  separate 'fiat|' 
and  camiot  foaist  on  a  creditor  dedaoting  flie 
amount  of  a  dividend  received  by  bim  under  fhe 
aeperate  fiat,  and  proving  only  for  the  baaanceof 
his  debt  under  the  joint  nat  Ex  parH  Baktf&u  'f^ 
Haddon,  1  M.  D.  ft  D.  50«. 

A  partnership  firm  mortgage  part  of  the  joint 
estate  toaeoure  a  joint  debt,  and  by  tfa»  mortgage 
^feed  covenant  jointly  and  sevehdly  for  payment  of 
the  debtt — ^Hdd,  t^at  on  their  baafcmptey' tlM 
mottgagee  migiit  prove  the  whole  debt  against  eadb 
separate  estate,  without  giving  up  his  aeoiirlhr. 
Exparte  Shepherd  re  Pimmmer,  2  M.  D.  ft  J>,  204( 

1  Pn."  SB, 

The  petitioners  being  equitable  mortgagees  of 
certain  property  of  the  bankrupt's,  obtained  the 
nsoal  oixler  for  the  sale  of  the  property  with  liberty 
to  Md,  and  to  prove  for  any  deile!«mcy.  They  alsd 
held  the  joint  and  several  bonds  of  the  baaAmpt 
for  the  payment  Of  the  moftgage  money:  The 
petitioners  obtained  the  usual  order  in  the'  ease  of 
an  equitable  mortgage,  with  liberty  to  bid  and  profe 
for  any  deficiency,  and  the  estate  waK  sold  to  One 
of  the  petitioners  for  a  sum  amountiag  nearly  to 
the  Whole  debtt^-Held,  that  the  pefitioners  coulcl 
not,  under  these  circumstances,  prove  against'  the 
separate  estates  on  tbe  bonds  for  thefnil  amount  of 
the  debt,  but  only  for  the  deficiency  unsatisfied  'by^ 
the  proceeds  of  the  sale.    Ex  parte  Rtynal  re  tfye, 

2  M.  D.  ft  D.  037. 

A  trustee  under  a  will,  permits  the  trust  fimd  at 
the  monies  are,  from  time  to  time,  l«aliaed  to  bo 
naad  into  the  hands  of  certain  bankers  who-  have 
knowledge  of  the  trusts.  One  of  the  pattnen,  witli« 
out  the  assent  of  the  trustee,  deals  with  a  portion  of 
the  fund  by  investing  it  on  mortgage  !--Beldt  that 
the  bankers  were  not  jointly  and  separately  liable  ittr 
the  character  of  the  trustee,  but  that  they  only 
incurred  a  liability  as  between  banker  and  customer, 
and  that  on  the  bankruptcy  of  the  bankers,  ^a 
trustee  could  only  prove  against  their  join  testato 
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for  nidi  InUaiee  u  wis  In  their  hands  at  the  time 
of  the  bankroptey.  Bx  parte  Burton  re  Biddmipk^ 
S  M.  D.  &  D.  864. 

SemMe,  that  the  sam  laid  oot  on  mortgige  must 
be  considered  as  in  their  hands  at  the  time  of  the 
hankinptcy,  although  the  mortgage  itself  might 
enure  for  the  benefit  of  the  oethd  qme  inut,    IbiX 

Executors  psy*  the  l^acies  bequeathed  to  in- 
lants  to  their  father,  who  iuTests  them  on  colonial 
seenritiee,  and  makes  large  profits,  and  becomes 
bankrupt : — Held,  that  the  legatees  were  entitled 
to  have  proof  made  upon  the  whole  amount  of  the 
profits.  Ex  parte  Mmtt^lorereMont^iaref  I  De  Gex, 
174. 

(tt)  Expunging. 

It  is  not  a  necessary  consequence  of  an  order  to 
expunge  a  proof  that  the  party  mnst  refund  any 
dividends  received  upon  it.  filjr  parte  WUeem  re 
Bentleyy  1  M.D.  &  D.  686. 

The  Court  will  entertain  the  application  of  a 
single  creditor  to  expunge  a  proof.  Ex  parte  Broadleif 
re  Pitcher t  11  Law  J.  Bep.  (n.s.)  Bankr.  28;  2 
M.  D.  &  D.  524. 

The  Commissioners  have  no  jurisdiction  to  ex- 
punge a  proof  which  has  been  placed  on  the  pro- 
ceedings, in  pursuance  of  an  oider  of  the  Court  of 
Review,  ana  can  only  expunge  a  proof  on  the 
ground  that  the  debt  is  not  due.  And  it  is  irregular 
for  them  to  state  as  a  ground  for  expunging,  that 
the  bankrupt's  liability  has  been  discha^^  Ex 
parte  WMtuferth  re  Mayor,  2  M.  D.  &  D.  164. 

Csse  where,  under  the  circumstances,  the  Court 
held,  that  there  was  no  legal  partnership  between 
the  bankrupt  and  a  creditor,  and  refused  to  ex* 
punge  his  proof.  Ex  parte  Turqwmd  re  Vander^ 
plank,  11  Law  J.  Rep.  (n.8.)  Bankr.  1 ;  2  M.  D.  &D. 
889. 

A  proof  will  not  be  ordered  to  be  expung^ 
merely  because  the  instrument  on  which  the  proof 
was  made  required  a  stamp.  Ex  parte  Bfrem  re 
Byrem,  8  M.  b.  &  D.  88. 

{w)  Reeioringt 

A  bill  of  exchange  was  given  bv  a  bankrupt  to  a 
creditor,  in  considnatlon  of  an  advance  of  money, 
made  more  than  six  ysars  before  the  bill  was  given, 
five  years  after  the  proof  was  made,  and  dividends 
had  been  received  upon  it  The  commissioners 
ordered  the  proof  to  oe  expunged  on  the  ground 
that  the  bill  was  not  suoh  en  aoknowledgment,  in 
writing,  of  the  debt  as  took  the  caae  out  of  the 
Nlatute  of  Jilniltaiion«i--H6ldf  that  the  bill  was 
aufflcient  for  that  purpose,  and  oonasquently  that 
the  proof  muNt  be  restored,  Ka  parte  Wikon  re 
Ihnthy.X  M.  O.lf  J).  8110. 

Whore  the  bankrupt  bad  absconded  to  Amerioa, 
and  the  oommlMloners  had  expungod  the  proof  of 
a  debt,  rulyltig  ohl«fly  on  the  evidence  aflbrded  by 
the  sntrlsR  In  the  baiiknipt'a  books,  the  proof  waa 
ordered  to  bo  rentoredi  as  avidettee  of  this  desorin- 
tUtn  ouicht  not  to  have  pountervalled  the  oath  of  tlie 
nrtUloner.    Km  parte  Befer  re  Byren,  1  M.  D.  &  D. 

(4)  Kl^vtiim, 

A  Joint  and  iiepnrnte  creditor,  who  has  proved 
egAlii»t  the  Joint  vstftiV)  not  porniiUed,  without 


special  grounds,  to 

prove  against  the  separate  estates 

re  RMuon,  2  M.  D.  &  D.812. 


ExparUDixem 


(y)  Evidence  and  Practice. 

A  judgment  creditor  need  not  produce  an  office 
copy  of  the  judgment,  as  a  proof  of  lus  debt,  when 
he  elects  to  go  in  under  the  bankroptey,  to  make 
his  proof  as  for  a  simple  oontraet  debt  Kx  parte 
SpiUerre  Wartere,  10  Law  J.  Rep.  (na)  Bankr.  48 ; 
2M.D.&D.43. 

The  Court  will  not,  in  the  absence  of  evidence, 
assume  that  a  Commissioner,  in  rojeedng  a  proof, 
stated  his  reasons.  Ex  parte  Mndie  re  Jamee^  11 
Law  J.  Rep.  (v.8.)  Bankr.  18;  2  M.  D.  &  D.  490. 

Where  a  creditor,  through  inadvertenoe,  omits 
to  prove  at  the  final  dividend  meeting,  the  Court 
will  allow  him  to  call  a  fresh  meeting  for  that  pur- 
pote  at  his  own  costs,  and  will  rescind  the  fmner 
dividend,  so,  however,  as  not  to  disturb  any  pay- 
ments made  to  the  creditors  who  have  dready 
receivedit  £r  parte  iX^boortA  re  jaeOmtf,  8  M.  D. 
&  D.  ^Z. 

Where  a  oroditor  has  omitted  to  prove  his  debt 
until  after  a  dividend  has  been  dedaied  and  is  in 
course  of  payment,  the  Court  will  not  permit  him 
to  prove  so  as  to  interfere  with  the  amount  of  the 
dividend  payable^  on  the  proof  of  the  other  creditors. 
ExparU  MPCkeanereM^Cheane,  1  M.  D.  &  D.  828. 

(L)  Mutual  C&edit  and  Set-off. 

To  a  declaration  in  assumpsit,  by  the  aesignees 
of  a  bankrupt,  for  goods  sold  and  delivered,  by  a 
bankrupt,  the  defendant  pleaded  by  way  of  seWoff, 
that  before  notice  of  any  act  of  bankruptey,  and 
before  the  issuing  of  the  fiat,  and  before  action 
brought,  the  defendant  gave  credit  to  the  bankrupt, 
by  accepting  certain  bills  of  exchange  for  his  ao- 
commodation,  and  at  his  request,  without  any  eon- 
aideration  or  valncy  which  said  bills  were  before 
notice  of  the  bankruptcy  negotiated  by  the  bank* 
rupt,  for  his  own  use  and  benefit;  that  &e  credit 
so  given  was  likely  to  end  in  debts  firom  the  bank* 
rupt  to  the  defendant ;  and  that,  afterwards,  before 
the  commencement  of  the  action,  the  defendant 
paid  the  said  bills.  On  special  demurrer,  on  the 
ground  that  no  mutual  credit  was  shewn, — ^Held,  a 
good  set-off,  under  the  6  Geo.  4.  c.  10.  s.  80. 

Held,  also,  that  the  assignees  oould  not  reply  a 
fhiudulent  delivery  of  the  goods.  BueteU  t.  BeU, 
10  Law  J.  Rep.  (n.8.)  £xeh.  800;  8  M.  &  W. 
277 ;  1  Dowl.  P.C.  (h.8.)  107. 

The  defendants,  who  were  bankers,  hadt  Pre- 
viously to  the  24th  of  October  1842,  discounted  UUs 
to  a  large  amount  for  certain  eustomere,  who  became 
bankrupts  on  that  day,  at  which  time  the  defen- 
dants had  in  their  hands  a  balance  of  1791. 19s.  1  Id. 
belonging  to  them.  The  bills  were  indorsed  by  the 
bankrapts  in  blank,  and  two  of  them  were  paid  by 
the  aocepton  before  the  bankruptcy ;  the  othen» 
for  exceeding  in  amount  the  sum  of  179^  19s.  lldL, 
did  not  become  due  until  the  18th  of  November^ 
and  other  subsequent  days.  The  action,  which 
waa  for  money  lent,  8ec,  was  commenced  on  the 
2nd  of  November  1842,  and  on  the  8th  of  the  saaw 
month  the  defendants  proved  against  the  bankrupts* 
ealAto  the  whole  of  the  bills,  except  the  two  whiek 
had  been  paid,  deducting  the  balance  of  1792. 1!^ 


BANKRUPTCY— (AssioKSM). 


89 


UdL:— Held,  Uut  the  defendants,  m  indorsees  of 
the  hiUsy  were  entitled  to  set  them  off  in  the  present 
tetion.  AUagtr  v.  Curru,  13  Law  J.  Rep.  (n.s.) 
£xch.203;  12M.&W.751. 

Aasitmpsit  by  assignees  of  T,  a  bankrupt,  for 
money  had  and  received  to  the  use  of  the  assignees. 
Plea,  that  before  any  notice  of  any  act  of  bank- 
mptcyt  the  defendant  gave  credit  to  T  by  accept- 
ing for  his  accommodation  a  bill  of  exchange, 
drawn  by  T  on  the  defendant,  which  before  any 
notice  of  his  bankmptoy  T  negotiated ;  that  the 
credit  so  given  by  defendant  was  extremely  likely 
to  end  in  a  debt  from  T  to  deiSendant ;  that  after- 
wards and  bofore  the  commencement  of  the  action, 
the  defendant  paid  the  amount  of  the  bill  to  the 
holders,  whereby  T  became  indebted  to  the  de- 
fendant for  the  amount  of  the  bill.  The  plea  then 
alleged,  that  before  the  defendant  had  notice  of  any 
act  of  bankruptcy,  and  before  the  issuing  of  any 
fiat  against  the  said  T,  and  before  the  commence- 
ment of  this  action,  T  delivered  to  the  defendant 
two  bills  of  exchange,  accepted  by  M  &  R,  in  order 
that  the  defendant  might  receive  the  amounts 
thereof  for  the  use  of  T ;  that  after  the  bankruptcy, 
bat  before  the  issuing  of  any  fiat,  the  defendant 
received  die  amounts  of  the  bills,  and  was  ready 
and  willing  to  set  off  the  two  sums  against  each 
other.  On  special  demurrer  to  the  plea, — Held, 
fint,  that  the  declaration  was  conrect  m  laying  the 
money  to  have  been  received  to  the  use  of  the 
pltintifis  as  assignees.  Secondly,  that  the  plea 
shewed  snch  a  mutual  credit  between  the  bankrupt 
snd  the  d^endant,  as  entitled  the  defendant  to  the 
set-off  under  6  Oea  4.  c  16.  s.  60,  notwithstand- 
ing that  the  action  was  for  money  received  to  the 
use  of  the  assignees.  Thirdly,  that  the  plea  was 
not  therefivre  bad,  as  it  was  not  an  argumentative 
denial  that  the  money  was  received  by  the  defendant 
to  the  use  of  thepla]nti£&  as  assignees.  Bittiesi^m 
V.  Tmmit,  14  Law  J.  Rep.  (n.8.)  C.P.  117;  2 
DowL  &  L.  P.C.  817. 

One  of  two  assignees  not  allowed  to  set  off  his 
ewa  debt  against  the  amount  of  a  dividend  pay- 
able to  a  cxeditor  under  the  fiat,  although  he  swore 
that  the  creditor  had  agreed  to  allow  such  set-off. 
EspmU  Baikff  re  Howarih,  1  M.  D.  &  D.  263. 

A,  in  consideration  of  an  advance  of  5001.  frcMn 
B,  a  country  banker,  gave  h  a  promissory 
note  for  that  sum.  B  deposited  this  note  and 
oth«r  securities  with  C,  his  London  banker,  to 
■ecure  a  debt  due  to  him.  B  became  bankrupt. 
At  the  time  of  B's  bankruptcy,  A  bad  notes  of  B's 
bank,  to  the  amount  of  58  R  The  value  of  the 
•eeorities  held  by  0  were  more  than  sufiScient  to 
Kpay  him  the  debt  due  to  him  from  B: — Held, 
that  A  was  entitled  to  set  off  the  amount  of  notes  in 
his  possession  against  the  sum  due  on  the  promis- 
sory note,  and  was  entitled  to  a  lien,  in  respect  of 
tins  right,  on  the  surplus  securities  In  C's  hands, 
without  prejudice  to  the  rights  of  other  persons 
standing  in  the  same  situation  with  himself.  Ex 
pvi9  Staddou  re  Wue,  12  Law  J.  Rep.  (n.s.)  Bankr. 
39;  3M.D.&D.256. 

^  Commissioners  are  empowered  by  an  act  of  parr 
Uamsnt  to  levy  rates  and  duties  on  vessels  entering 
a  harbour,  and  alao  tolls  on  vessels  navigating  a 
river  communicating  with  the  harbour,  and  they 
ue  required  to  apply  the  rates  and  duties  in  the 
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improvement  of  the  harbour,  and  the  tolls  in  the 
improvement  of  the  river.  They  deposit  the  monies 
received  by  them  with  one  of  their  number,  who 
is  a  banker,  and  acts  as  treasurer,  and  the  accounts 
and  drafts  relating  to  tlie  harbour  snd  river  are 
separated  and  distinguished  from  each  other.  The 
banker  having  failed, — Held,  that  a  debt  due  from 
him  on  one  account  might  be  set  off  asainst  a  debt 
due  to  him  on  the  other,  and  that  the  assignees 
might  be  restrained  from  proceeding  against  the 
oonunissioners  to  recover  the  latter  debt,  although 
the  set-off  would  furnish  a  good  legal  defence.  Eg 
parte  Pearce  re  Latigmead,  2  M.  D.  &  D.  142. 

The  defendants  being  indebted  for  money  lent 
to  them  by  their  bsnkers,  who  afterwards  became 
bankrupts,  received  from  their  customers  on  the 
day  of  the  bankers*  stopping  payment,  but  without 
notice  of  an  act  of  bankruptcy,  certain  6L  notes  of 
the  bankrupts,  in  part  payment  of  sntecedent  debts, 
on  condition  of  debitinff  themselves  with  so  much 
only  as  they  should  receive  from  the  assignees  upon 
the  notes.  They  also  received  from  other  parties 
other  61.  notes  of  the  bankrupts,  for  which  they  were 
to  pay  so  much  only  as  they  should  receive  from 
the  assignees  for  snch  notes.  An  action  for  money 
lent  having  been  brought  by  the  assignees  of  the 
bankrupts  sgainst  the  defendants : — Held,  that  the 
defendants  had  a  beneficial  interest  in  the  first  de- 
scription of  notes,  and  might  therefore  set  them  ofl^ 
but  that  they  could  not  set  off  the  second  description 
of  notes,  as  they  held  them  merely  as  trustees  for 
others.  Forster  v.  fViUon,  18  Law  J.  Rep.  (k.s.) 
Exeh.  209;  12  M.  &  W.  191. 

(M)  ASSIOMEES. 

(a)  Choice  tf. 

Meetings  for  the  purpose  of  choosing  assignees, 
although  no  assignees  may  be  chosen,  are  meetings 
*'for  die  choice  of  assignees"  within  the  meaning  of 
the  1  &  2  Will  4.  C.56.  Ex  parte  MiUer  re  MUler, 
14  Law  J.  Rep.  (n.s.)  Bankr.  25;  1  De  Gex,  144. 

Petition  by  a  bankrupt  for  a  new  choice  of  assig- 
nees, upon  the  ground  that  the  administration  of 
his  estate  waa  delayed,  from  the  two  assignees  not 
agreeing  together  in  the  appointment  of  a  solicitor, 
and  the  proeeedings  being  impoundeds — Held,  that* 
it  appearing  to  the  Court  that  the  bankrupt  and  one 
of  the  assignees  were  colluding  in  the  petition,  for 
the  purpose  of  having  a  solicitor  appointed,  who 
had  been  already  removed  from  being  solicitor  to 
the  fiat,  the  banlmipt  was  not  entitled  to  the  prayer 
of  his  petition. 

Semble,  a  bankrupt  whose  estate  is  not  likely  to 
pay  1<.  in  the  pound  may  have  a  loctu  standi  in  a 
petition  for  a  new  choice  of  assignees.  Ex  parte 
Oakee  re  Oakes,  10  Law  J.  Rep.  (n.s.)  Bankr.  66; 
2  M.  D.  &  D.  60. 

Where  an  assignee  had  sold  his  debt  to  a  creditor 
who  was  adverse  to  the  fiat,  and  was  ordered  to  be 
removed,  and  a  new  one  chosen  in  his  room,  he 
was  restrained  from  voting  in  the  choice  of  the  new 
assignee.  Ex  parte  Stagg  re  Burton,  2  M.  D.  &  D. 
186. 

The  commissioners  have  no  authority  to  prevent 
a  creditor,  who  may  have  an  interest  adverse  to  the 
rest  of  the  creditors,  from  voting  in  the  choice  of 
asMgnees,  under  6  Geo.  4.  c  16.  s.  61.    Ex  parte 
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.  1  CAbe  when  th«  Court  aliUiWed  tbe  hrolher  of  ft 
liUiatfe  tty  pfecnre  tndvota  i*  dwobeioe  ^f  Bseignoeft 
iBor.  ^orie  dyUakt  tm  Fwringdon,  U  L4«r  J.  Jkpt 
<m:s.)  Bankr*  81^ 

'.  The  puUie  officer  W  &  banking  ooBipMy  miiy 
'vwte  by  attofeney  on  b^baif  W  tb»  oompany  al'thf 
shoioe  of  Aasigneea.    Bit  jmrie- Jckroifd  re  Jitm^o^ 

-  It  is  a  good  piActice  bet  to  ratify  the  cboicp  of 
anigneest  unioM  thapeiaoiifl.choaen  are  praMOiaod 
*o0q>t  the  trutt}  but  iemblti,  a  departure  from  tbia 
praetice  doesnet  invalidate  the  appointment.  Ibid, 
i  The  oommlssioDen^  vpen  improper  gnmads,  re* 
^ecteda  proof  by  A  csteditor,  of  a  debt  Uueger  is 
ahramit  timn^ali' the  otbet  debts  of  the  bai&mpt» 
ihe  'direct  of  the  aolidtar'B  oppoiitioa  to  the  proof 
beiflig  to'pvevept  the  orediterToting  In  the  oboioe 
of  aa8ignee»:-^HeId)  Uiat  the  eboiee  8boitl4  be 
Taeatedy  aod  that  the  cnditars  abould  make  *  new 
vJsoioe.  Spilier  im  WaUers,  10  Law  J.  Hep,  (tui.) 
3ankr.  48 ;  2  M.  D.  &  D.  48. 

'  A»  B|  C,  B^  add  E  *weTe  traetef  s  of  a  tod,  of  which 
£  Tcoeived  and  appropriated  the  ineomew  £  was  ttt* 
tstwwds'ibaBdl  a  bankntpt.  Undec  an  order  of  the 
CwiTti  A,  B,adid  C  prersd  a  debt  against  the  estate 
of  £  in  leepeefc  of  the  sum  so  appropriated  by  him. 
At  a  meeting  of  eiedttora  at  which  A,  B,  C,  and  D 
islane  w«re  ptteeent^  A^  B,  and  C  eksated  O  to  be  the 
Areditl)ni'' asaigBee.  On  a  petition  ofthe  baAhtilpt^-^ 
Hdd,  that  A,  B>  sad  C  ivece  not  credlton  entiitled 
to  vote  for  assigrnees,  and  that  tlieir  e^oice  must  be 
•et  aside.  Ex  parte  Mowt  re  /2o«W|14  Law  J.  Rep. 
<N.B.)  Banhr.  17  ;  1  De  Gem,  111. 

Where  the  credltois  choose  their  aBsignees^  and 
the  connaiBstonerg  rejeot  one,  there  must  be  a  new 
chetee.  ^  p<w^  Wiigm  re  Whitehnd,  1 1£  D.  &  ]>. 
fid4. 

A  oonrpiomise  of  a  eontest  for  the  ehoiee  of 
•aseignees  by  which  t]ie  business  of  the  bankmptoy 
was  dif  ided  between  two  distinct  £cms  of  solicitors, 
who  were  to  be  joindy  appoiaited  aolidtors  to  the  fiat, 
adrongly  disapproved  of  by  the  Cowrt  £r  parte 
Turner  re  Martin,  3  M.  D.  &  D.  523. 

(b)  Duties^  Jiight*,  and  Liabilities, 

The  Court  aiQ  only  sanction  a  compromise  made 
by  the  assignees  with  a  claimant  against  die  bank- 
rapt's  eaiate  subject  to  the  appmbation  of  the  com- 
mfsmoner*    Jfnre  Mcrthan,  8  hLD.&B.  448. 

A  being  indebted  to  B,  absconds  to  Ameriea, 
upon  which  B  sends  out  a  power  of  attorn^  to  an 
agent  there,  to  recorer  from  A  what  moswy  he  can. 
B,  hearing  of  a  similar  proceeding  by  another  ore- 
fNtor,  sues  out  a  flat  agaiast  A,  aiui  i*  chosen  one 
of  hib  assignees,  and  afterwards  B^s  agent  in  Ame* 
rioa  obtains  a  sum  of  money  £rom  A,  and  remitB  it 
to  B  ill  England  i-'^Held,  that  this  money  was  re- 
ceiired  by  B  iu  his  eharacter  of  assignee^  and  that 
B,  having  himself  become  bankrupt^  mighty  under 
the  «  Geo;  4^  c.  16.  s.  10i5,  be  ebuged  with  the 
amount^  together  with^intewst  at  6k  per  eenl,ino^ 
wilhsundfng  he  had  obtained  his  oertificade.  Bx 
parte  Ralph  re  Marmaduke,  8  M'.  D.  &d>.  381^ 

If  a  sheriff  selxe  goods  under  a  writ  of  jL  fa.  vtpon 
a  judgment  fovnded  upoft  a  wmnunt  of  attorney, 
iuoh  writ  beoomea  void  by  the  iosnuig  of  a  fiat 


Hgshist'l^  debtor  *beib«a  .tba  ial^';  Jini  a&db  ease 
tveeution  creditors  in  adTeiae  aciionsf ■  wbo9o  ^nai 
have  been  lodged  with  the  sheriff  before  the  wsMug 
of  the  fiat,  take  Id  priority  to  the  assignees  of  the 
bankrupt  Oraham  v.  Witherhy^  and  Graham  v. 
Lynee,  14  Law  J.  Rep.  (aa.>aB.  890. 

Wiibeve  the  oommisflkMiers  at  a  meeting  to  a^dit 
the  accounts  of  the  assigoeea  and  deolare  a  diwi* 
dend,  fouud  a  certaiu  sum  |to  bo  in  tbe>iaDda  of  tbt 
assignees,  and  declared  a  dividend  accordingly: 
$embk,  that*  each  of  the  asaigBtea  is  tiable  for  Uie 

Stymont  of  the  dividend,  although  the  ^riodpsl 
nd  foe  that  puypose  bad  been  neeiyod  by^  aid 
was  then  in  the  hwidsiof  only. one  of  the  asa^oM 
If  an  assitEnoe  objects  to  be- so  ehai^ged  with  moDey 
ia  the  hands  of  hw  co^assignee^  be  should  state  lus 
oigeotioii  to  the  oonimiaaioi»^  at  the  audity  and  net 
He  by  until  a  petition  is  presented  lor  the  payment 
pf  the  dividrad.  Em  parte  Ridky  re  Kimght^  8  JL 
P.&D.418. 

Inquiry  direotod  aa  to  the  oonduet  of  an  aasicipes 
iu  seUiBg  a  jrereraionary  iiiterest  of.  the  bauknpti 
and  aa  to  his  diligence  in  endeavouring  to  recover 
oertain  debts*  -  M»  parU  Biff  em  re  Byrrnm^  8  M.  IX 

(c)  ATtowanice  iff  Costs.  ' 

,  •  Aasagneea  are  entitled  to  have  tbo  diroction  of 
the  Court,  with  regard  to  therightsof  p«i(ieaolaii» 
ing  to  be  equitable  mortgagees  of  property  of  tbs 
bankrupt;  and  are,  therefore,  enticed  to  their  ossti 
out  of  the  mortgaged  estate,  although  they  bars 
-been  requested  to  ooneuc  in  a  sale  witkont  a  peti* 
tion  being  presented.  Ex  parte  Steveua  re  Bmrgm, 
3M.D.&D.  817. 

A  provisional  assignee^  who  iaraade  a  defimdaat 
to  a  foredoBure  suit«  ia  not  entitled  te  hare  his  cosls 
from  the  plaintiff  even  though  be  disclaims  by* his 
answer,  and  has  bo  aeaeta  of  the  insohvaf  s  estste 
in  his  handa  Apfdebf  v.  Duke,  18  £jaw  /.  fiep. 
(k.s.)  Oh.  9  ;  1  Ph.  278  3  affirming  s.  ell  Law  J. 
Rep.  (x.a.)  Ch.  104;  1  Hare,308. 

An  official  assignee  who  is  made  a  de£nidSBt  ti  a 
foreolosure  sidt,  is -not  enticed  to  ha<r»  his  casts 
£tNn  the  plaintifl^  even  though  by  hia  answer  he 
claimed  no  isiterest  eaoept  aa  assignee^  asid  dia- 
claimed  at  the  hearing,  aad  has  no  assets  of  tlie 
.badkruptrs  estate  in  his  hands,  dark  v.  WOmi, 
18  Law  J.  Rep.  (k.s.)  Ch.  10 ;  1  Ph.  276  3  rBVeniaf 
s.  c.  11  Law  J.  Repi  <v.8.}  Gh.  16;  1  Y.  A:CoI. 
ac.  88. 

Petition  ptaying  for  liberty  to  prove  a  debt  sganst 
the  estate  of  a  faankmpt^  on  behalf  of  a  perasa  of 
unsound  mind ^-^fi eld,  that  the  assignees  were  net 
entitled  to  get  dieir  costs  of  the  petition  firom  tbe 
petitionee,  J^  parte  BueknaU  re  Biekien,  12  Law  J. 
Hep.  (ir.8.)  Banks.  42. 

Petition  by  an  executor,  who  had  become  bsnk- 
xtipt,  for  liberty  to  prove  a  deibt  sgaonat  his  eon 
estate,  in  the:oharactef  of  execatorc— ^Hdd,  tbst 
the  assignees  were  not  entitled  to  get  their  costs  of 
the  petition  from  the  petitioner.  Bx  parte  JSaoOfUm 
re  Ua^dy  12  Law  J.  Aep.  (v«&)  Bai^.  87. 

'  An  executer  appropriated  a  fegany,  which  he  held 
in  trust,^  snd  became  bsnkiupt  A  petitteu  wss 
prdsented  by  the  eeettd  pie  trattef  §&e  liberty  ts 
prove  tiie  amount  of  tho^  legacy  against  the  eritste 
of  the  bankrupt :— Held,  that  the  assignees  -wert 
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utk  nIfMMto  gettlke4r  costs  df  thd  jpetftioit  IVrai 
tte  {Mitioiierft.  BtparU  O^U  r«  Netman,  VI  Law 
J.  tUp^  (IV.S.)  Batikr.  87. 

(d)  AcHonf  and  Suits, 
[S«ft  BtliLS  OF  £scaAiC0B«] 

Piovisioiis  ittftde  for  enabling  assignees  sf  one 
member  of  •  pattnenbip  to  sne  ^*  debtors  of  the 
irm,  by  5  &  #  Vict,  c  122.  s.  31 ;  20  Law  J.  Stat. 
App.  xiii. 

A  debtor  to  a  banknipt,  wben  sued  by  the  assigneea 
withift  tke  tittle  allowed  for  the  banktupt  to  diapute 
the  fiAf,  empowtfred  te  pay  the  debt  Into  eonr^  by 
6  A6Viet  o.  12S.  a.  26  ;  20  Law  J.  Stkt  App.  xiiL 

Where  ic  appeared  at  the  trial,  that  alter  bmk* 
raptey,  eighty-five  bandies  of  yam,  of  the  talue  of 
114^,  had  been  deBr^red  by  the  banktnpt  to  the  dO- 
fradaott,  B9  they  alleged,  to  meet  an  acoommodation 
bill  whieh<difcy  were  Aoot  to  gWe  the  baoktupt {  and 
the  goods  were  accompanied  by  an  invoice, 'which 
tfirtid  them  to  be  Am^M  by  l3ie  dofendaou  of  the 
bsnkrapt:— Held,  nndef  these  dretimstaoees,  that 
the  asoigneoo  Might  waiye  the  tort,  and  bring  at- 
rampeit  for  goods  ooM  and  ^eliv^red.  Ruwb^U  t. 
BtU,  10  M.  &  W.  340. 

A  contract  between  a  railway  company  and  a 
bnilder  contained  a  clause,  that  in  case  the  builder 
shoald  bccN>iii0  fnsohieDl  or  be  deolared  banknipt, 
&ouy«r  aboald  ^m  any  other  canuie,  independent 
of  the  act  of  the  company,  bo  prevented  from  coot- 
timiiiq^  his  oontrftet,  it  should  be  lawful  for  the 
coBpsny  to  give  him  a  notice  in  writing,  requirfing 
hhn  to  pvooesd ;  andthat  in  caae  the  btSder  should 
kn  seven  dajrs  after  soeh  notice  f^ven,  make  defittdl 
in  proceeding,  it  should  be  lawful  for  the  company 
ta  employ  otiior '  workmen  t  and  that  all  the  tools 
«id  materials  then  dciivsred  for  the  purpose  of  the 
worfca  thereby  oontractsd  for,  and  then  being  on  o^ 
about  the  site  of  the  said  woiks,  shonld,  upon  saoh 
defiiaft  as  afofeesaid,  become  and  be  in  all  respedis 
Ooaadeted  aa  die  absolute  property  of  the  oom«- 
pany."  Notice  was  given  to  Uie  builder  on  the 
lithflf  April  On  the  17th  be  beeame  bankrupt. 
On  the  IStlir  Ao  compnny  entered  on  the  woikss*^ 
Held,  that  the  assignees  were  entitled  to  recoyek* 
the  took  and.  materials  which  wete  on  the  works  on 
the  17th,  ia  tiovec  against  the  oosopany.'  Roaeh  v. 
tte  Gnat  WnUm  RtAkamy  Company ^  10  Law  J.  Bep. 
<M.s.)  Q:a  89. 

The  owner  ef  a  houso,  after  mortgaging  it  in  fee, 
continued  in  possession,  and  let  it  as  a  ready-foH- 
aidwd  hoaae  to>tiio  delBDdant  He  alketwards  be- 
eame bankrupt,  and  then,  with  the  assent  of  his 
assigneea,  let  the  honse  ready  flirniihed  to  the  do- 
fondant,  by  the  week,  whoy  after  three  weeks'  oeon* 
paftion,  lipcesved  notiee  from,  the  mortgagee  to  pay 
the  rent  to  him : — Held,  in  an  aetioii  by  the  assignoss 
of  the  faaiikropt,  for  use  and  oooupatien  of  the 
house  and  fiiniitnm}  that  they  were  entitled  to 
leoover  for  the  fomitnrs  i  the  rent  of  the  house  and 
fomitnre  nright  bo  apportioned,  or,  if  not,  that  the 
joiy  nd^t  infc^  on  the  notice  by  the  mortgagee,  a 
new  agreement  by  the  tenant  to  take  the  house  A^ 
the  mortgagee  at  a  tfeasonaUo  rent,  and  to  pay  the 
assignees  of  ttee  ba^mpt  mortgagor  a  roasonahle 
eempensation  for  the  use  o£  the  fiuniture*  Bahun 
M^MathamyU  Law  J.  Rep.  (ii.ai)£xoh.M ;  8  M. 
*W.M7,     . 


1^0-  an  aetSoQ  of  trowi  by  ^tll«  asrfgiieos  4>f  0 
H  and  W  L,  bankrupts,  against  the  thoriiF,  thto 
defendant  pleaded  that  oMo  0^  H  and  one  W  L, 
traders,  being  indebted  to  O  S  and  W  S^.  the 
ktlsr  sued  out  Ajkfit,  against  the  adid  Gh  H  antt 
W  L,  which  was  delivered  to  the  ddfendant^  ns  ahe^ 
riff,  to  be  eieoutedi  that  the  shctiff,  after  ^the  said 
G  H  and  W  L  beossse  baaknipt  as  afonsaid,  and 
before  the  flat,  took  the  goods  and  lofied  tho  amount 
by  sale ;  that  afterwards  a  fiat  isaacd  agaiast  tUs 
said  bankrupts,  nndA  which  the.  plaintifls  Were 
appointsd  asfignses,  and,  as  snoh  assignees,  beoano 
ondtled  to  the  possesaton  of  tho  sakL  goods;  loiWeft 
poueisimt  ft  the  po$9etakm  qf  Me  jdMsI^  osioufgK 
nees  fi»  the  dmhrathn  memHouod^  Tho  plertihen 
averred  that  t&o  creditors  had  not,  at  the-  titoe  of 
exeottting  tlio  writ,  notice  of  any  prior  not  of  banhv 
mptcy  t — Held,  firat^  that  this  defhiee  might  be 
given  in  evidence,  either  under  tiie  plea  of  not  pos<> 
sessed,  or  not  guilty.  Secondly,  that  the  plea  waa 
not  an  argumentative  plea  of  not  possessed,  as  it 
admitted  the  assignees'  right  by  relatfon  to  the 
possession  of  the  goods  at  the  time  of  the  exeoutioa: 
qmiHttf  whether  the  plea  amounted  to  an  argumen- 
tative debial  of  the  HOi  of  theipUdntiA.  Thirdly, 
that  it  soffioiently  appeared  diat  tho  persons  dst- 
acribed  in  tho  plea  as  tiaders  and  baxanxpts  wei^ 
the  same  as  theeo  mentioned  in  tlie  deelaraCon. 
Fonr^y,  that  it  was  imneoessaiy  to  arrer  that  the 
seizure  or  the  flat  was  sufosAquent  to  the  passing  of 
2  &  3  Viet,  c  2a  Unntm  v.  Si,  QMndim,  12  Law  J. 
Rep..(N.&)  Exch.  200;  11  M;  &  W.  277i  2Dowl. 
F.C.  (H.8.)  7M. 

Where  the  parties^  striking  a  docket  and  issoing  a 
fiat  took  from  tho  bankrupt  a  piroiniasoiy  note  for  a 
greater  aoMmnt  in  tho  pound  than  the  other  oKdi- 
tovs,  with  a  view  to  a  oompositien  deed,  which  nOte 
maS'aCleiwardapaid,  and  n*  proceediagav  taken  On 
the  fiat: — Held,  that  although  the  case  fell  withitt 
the  6th  section  of  6'€4o.-4.  o.  1-6,  and  snoh  aeculdty, 
and  die  whole  debt  of  the  orodfitormightbe  foorfoited 
under  the  baidDUpt  hiw%  yet,  .aa  the  sttma  paid  on 
the  note  oould  not  have  been  'rvcoitsred'  by  the 
bankrupt  himself,  who  was  a  party  to  the  agreemoat, 
they  could  not  be  reeovextfd  ita  an  aetldn  by  assig- 
nees appointed  under  a  con(tmis8ion  issued  on  a 
subsequent  act  of  bankruptcy.  Belcher  v.  Sam- 
donu,  13  Law  J.  Rep.  (ma>  Q..B.  207. 

In  an  notion  o£  trover  by  the  assignees, jof  a 
trader,  to  recover  the  value,  of  property  seized  by 
the  creditor  under  a  bill  olaak,  it  was  oetttonded, 
that  even  if  the  bill  of  sale  wel!«  Hot  itself  aa  a^  of 
bankmptey,  yet  the  debt  which  it  was  given  to 
secure  had  faeeii  discharged  by  aabeoquent  pav- 
ments  by  the  tnder  prior  to  the  seiaura  The 
assignees  recovered  in  tho  action  of  tfover,  on  the 
ground,  that  the  bill  of  sale  axaa  an  act  of  bank- 
ruptcy i->*Held,  that,  io  an  action  for  money  had 
and  received!  brought  by  thei  assignees  to  recover 
the  sums  paid  to  tiM  eredilor  by  the  bankrupt,  a(W 
the  execution  of  die  bill  of  sale,  they  were,  not 
eaioppsd  frem  denying  that  the  sums  so  paid  bsd 
been  legally  appropriated  in  difwbarge  of  the  origi- 
nal debt  Idndon  v.  Sbarpt^  13  Law  J.  Rep.  (n.s.) 
C.P.  67  %  7  So.  («.&.)  73a 

Defondants,  oreditora  of  a  bankrupt,  halving  ^fter 
tho  act  o£  bankmptey  and  heforo  the  fiatt  seised  hie 
goods  .uqdor  a  /.  /d.^  &e    assignees  aftervurds 
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!  CMe  whd»  thd  Court  aUoired  tibe  hroiher  of  a 
lunatic  to  pMwe  a&dVote  ii^  tfae  oheioe  ^f  ftsaigneea 
iBar  ^urTf  .^ylui*  nt  Farriugdm,  1 1  Law  J.  Jbtpt 
(m.».)  BAnkr.  81. 

'.  The  paUk  officer  «r  &  banking  ooBipatty  may 
■vote  by  atMcney  on  biAttU'  al  tha  QOm|pany  atitba 
ofaoioe  af  aasigneea.    Em  fmrU-Aekroyd  rt  Mutmte, 

It  ia  a  good  pjoactice  not  to  ratify  tha  oboicp  of 
aasigneea,  uiUeas  thapenona  ahoaan  are  prcaentand 
Jioaapt  the  tniat  \  but  $emhle^  a  departure  from  tbia 
pntetioadaeanatinvairdatatbeappotntment  Ibid, 

The  oamdilssiaBaia^  apan  iaopropar  gvouads,  re* 
peeled  a  proaf  by  a  cffeditor»  af  a  debt  laager  in 
amaaotthan  all -the  otber  debts  of  the  bai^rup^ 
ibe  object  of  the  aalicatar'a  opposition  to  the  proof 
beiag  to*pievesit  the  oredxtacToting  in  the  oboioc 
of  aa8igneea:^**-Ha1d,  ^at  tbe  eboiee  8bou)4  be 
■raeatedyaBd^  that  the  cmdttora  abould make*  new 
«hDioe.  SpiUer  rt  Walfers,  10  Law  J<  Hetp.  (Kj.) 
3ankn  48 ;  2  M.  D.  &  B.  48. 

-  A,  B,  G,  D,  and  £  nrere  troatef  a  af  a  £inid«  of  vhicb 
£  received  and  appropriated  the  income^  £  was  ar» 
terwaffda'fouBdl  a  bankrupt.  <  Under  an  order  of  the 
CcBitj  A,  fi«attd  C  pravad.  a  debt  against  the  estate 
af  £  in  reapect  of  the  anm  so  appropriated  by  him. 
At  a  meeting  of  ereditoira  at  whieb  A,  B,  C,  and  D 
alans  anare  pveeent)  A^  B,  and  Celaated  1>  to  be  .the 
^edLtbiH"  asaignea.  On  a  petitidn  of  the  haAkropt^ — 
HcM,  that  A,  B{  and  C  Mere  not  erediton  entitled 
to  vote  for  assignees,  and  that  their  e^oica  must  be 
act  aside,  jfilar  parte  Raw$  n  Bove,!^  Law  J.  Rep. 
<ii.a.)  Bankr.  17  ;  I  Be  Oeta,  111. 

Wheia  the  creditora  ohoosa  their  aaaigneas^  and 
tbe  conmiiaaionera  -reject  one^  there  muat  be  a  new 
«hoiea.  Ex  parU  irii$imre  fFhitBhtad^  1  M.  D.  &  D. 
£84. 

A  coiarpromiBe  of  a  contest  for  the  choice  of 
•asaigneea  by  wbsch  t&e  buaineas  of  tbe  banktnptoy 
was  divided  between  two  diathnet  fimw  af  aoixoitors, 
who  were  to  be  jointiy  appointed  aolieiters  to  the  fiat, 
strongly  diaapproved  of  by  the  Gonrt  &x  ptartB 
Turner  re  Martin^  3  M.  B.  &  D.  523. 

(J))  Duties^  Jlighiet  (^nd  Liabilities, 

The  Court  will  only  suiction  a  compromise  made 
by' the  aasignoes  with  a  claimant  againat  the  bank- 
t^pt'a  estate  aabject  to  the  appiX)bation  of  tiia  oom»- 
mlsaiower.    In  re  Mcnhan^  8  M.  Dw  &  D.  446. 

A  being' indebted  to  B,  abaoonda  to  America, 
upon  which  B  sends  ont  a  power  of  attorney  to  an 
agent  there,  tOTeco<rer  from'  A  what  moaey  he  can. 
B,  healing  of  a  aimllaT  piocseding  by  another  ora- 
^tor,  snee  out  a  fiat  against  A,  and  is  chosen  one 
of  hib  asaigneea,  and  afterwards  B-a  agent  in  Ame^ 
rioa  obtains  a  aum  of  money  from  A,  and  renuts  it 
to  B  in  England  i*^Hald,  that  thia<  money  was  re- 
ceived  by^B  in  his  abaraeter  af  aasigueie)  and  that 
B,  having 'himself  became  ibankrapt^  might,  under 
the  ^  Geo;  ^  c-  IBi's.  lOiS,  be  ebajfged  rwith  the 
amonnt^  together  wi4!hintei«8t  at  Hi'^tn  eettt^inot- 
witfastandfng  be  had  obtained  his  certificate.  Etc 
parte  Ralph  re  Marmadukey  8  M:  B.  ft-D.  331j 

If  a  sheriff  seize  gt^ods  nndea  a  writ  of  >L  fa,  Mpon 
a  judgment  fomld^'npCn  a  warrant  of  attorney, 
such  writ  beoaasea  void  by  the  iasoing  of  a  fiat 


agahist  $ka  debtor  •before  tba  «alat  Jni  atieb  ^imB 
a««eution  oradiloia  in  ad?eiaa  actiona*  wboia  write 
hare  been  lodged  with  thedienffbeforatbe  iaaalng 
of  the  fiat,  take  in  priority  to  the  assignees  of  the 
banknipt  Oraham  v.  Witherby^  and  Graham  v. 
Lynett  14  Law  J.  Rep.  (i!i.a.>  Q.B.  MO. 

Wiketa  the  commisaioiiera  at  a  rofeting  lo  aaidit 
the  acoounts  of  the  asaigoeea  and  dealaae  a  divi^ 
dead,  fo»ad  a  certain  aim  to  he  in  tbehanda  of  tbe 
assignees,  and  declared  a  diiridend  accordingly': 
umifle,  that*  each  of  tbe  aaaigaeea  ia  liable  far  the 
fpynient  of  tbe  dividend,  altbotigh  tbe  yrinoipal 
fund  for  that  pnvpose  bad  been,  raaaivad  by  and 
waa  then  in  the  hands  lof  only  one  af  the  aeaignee^ 
If  an  assignee  objects  to  beso  chai;ged  witlk  nsapqr 
in  tba  bands  of  bia  co^asaignee,  be  ahould  atate  bis 
otQeotioii  to  tbe  oonimisaioAer  at  tbe  audit*  and  not 
Ue  by  until  a  petition  is  presented  for  tbe  payment 
Df  the  dtvidend.  Em  parte  Ridley  re  Kftigkt^  »  IL 
|X8^D.418. 

laqiiiry  directed  aa  to  the  condaot  of  aA  aaai^Bee 
ift  aeUing  a  reverMonary  interest  of  the  bankrupt* 
and  aa  to  his  diligence  in  endeavouring  to  xeoovtr 
eeitain  debts.  M»  parte  By/em  re  Ayraaii  8  M.  D« 
&  D.  55,  '  s 

(c)  Atlovoanee  tf  Cotts. 

Aasigneea  are  entitled  to  have  tba  directian  af 
tbe  Conrt,  with  vegard  totherigbtaof  paaCieaolaini' 
ing  to  be  equitable  martgpageea  of  property  of  tba 
bankrupt;  and  are,  there^re,  entitled  to  their  oastt 
ant  of  the  mortgaged  estate,  although  they  banra 
been  requeeted  to  oencus  in  a  aale  >witbaiit  a  peti*> 
tian  bemg  presented.  Ex  parte  tSteveue  re  Burgoo, 
8M.D.&D.  817. 

A  provisional  asaignecv  who  ia  made  a  defendant 
to  a  rorecloanre  sait^  ianat  entitled  ta  hare  hie  cbsta 
from  the  plsintifi!^  even  though  be  disdlaima  by  bia 
answer,  and  has  bo  aaacta  of  the  insaheisf  s  estate 
in  bis  handa  Appleby  v.  Dukei  18  Law  /.  Bep. 
(]i.s.)Ch.9;  1  Ph.  378 1  aiSxsniag  s.  c.  11  Law  X 
Rep^  (ir.s.)  Ch.  194;  1  llace,808. 

An  ofiicial  aaaignee  who  is  made  a  defintdant  ta  a 
foreclosure  suit,  ia  not  entidad  to  faata  hia  caats 
from  the  plaintiff  even  tbongh  by  his  aaawer  be 
olaimed  no  isKterest  eaoept  aa  aaaignee,  and  dis^ 
elaimed  at  the  bearing,  and  baa  no  aaaets  of  tbe 
baakruptfa  eatate  in  his  banda.  Clark  ▼.  minet, 
ISLaw  J.Rep.(N.s.)Ch.  10;  1  Ph.  2763  iwrexaing 
a  c.  11  Law  J.  Rep^  <v.&)  Cb.  16-;  1  Y.  ft  Col. 
C.C.  68. 

Petition  playing  for  liberty  to  prove  a  debt  against 
tbe  estate  of  a  bankrupt,  on  behalf  of  a  parsesi  of 
unsound  minds— afield,  that  the  aasigneea  were  net 
entided  to  get  tiieir  coats  of  tbe  petition  firam  tbe 
petitioner.  Ex  parte  BtteknaUre  Bishten,  12  Law  J. 
Bep.  (v.8.)  Bankr.  42. 

Petitbrn  by  an  executor,  who  had  become  bank- 
rupt, for  liberty  to  prove  a  debt  against  hia  own 
eatate,  in  the : character  of  executor: — »Held,  that 
the  aaalgnees  were  not  entitled  to  get  their  coats  of 
tbe  petition  from  tbe  petitioner«.  Ex  parte  SnowUen 
•re  Ha^df  12  Law  J.  Bep.  (m.8.>  Bankr.  87. 

-  An'  executer  appropriated  a  legacy,  wfateh  he  held 
in  tmat,^  and  beeame  bankrupt  A  petition  waa 
pTC^ented  by  tbe  cestui  qua  traste,  for  liberty  te 
prove  tba  amoutU  of  tba^  legacy  againat  the  esteto 
of  the  bankrupt : — Held,  that  the  assignees  Wars 
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eonimiinvtten  htve  fiiU  diaentioD^  tbe  Co«rt  ▼ill 
be  rekictaiit  to  interfere.  In  n  PitUer,  12  Law  J. 
lCep.(KA)Cli.  437. 

The  Comrt  baa  power  to  charge  an  official  aaaig- 
Q«e  20/.  per  cent  iateieat  E*  ftarU  Turner  re 
Tuner,  1 1  Law  J.  Rep.  (11.8.)  Bankr.  25 ;  2  M.  D. 
&  D,  4dL 

Ad  official  asaignet  who  is  remoTod  haa  no  right 
to  retain  the  papen  belonging  to  the  bankrupt's 
estate  in  hia  banila  nntil  he  la  remunemted  for  his 
acrvicea  under  the  fiat;  nnd  if  he  rafuaea  to  hand 
them  oyer  to  his  snecesaor,  he  will  be  ordered  to 
deliver  them  up  with  coats.  JSjt  parie  Gr&kam  re 
JMH/,  2  M.  D.  &  J>.  290. 

The  Cottft  will,  with  the  ooncurrence  of  the 
bankrnpt'a  aaaigneea,  permit  the  official  aaaignee  to 
retain  in  hia  handa  certain  securities  of  the  hank- 
rapt^  where  tranafecnng  them  into  the  Bank  would 
cause  delay  and  iifconvenienee  in  getting  in  the 
eafiatOy  and  aettUng  the  acconnta  of  the  bankrupt. 
Me  Wrigki,  10  Law  J.  Rep.  (n.b.)  Bankr.  44. 

Upon  an  application  by  an  official  assignee  to  be 
indemniiied  by  the  creditors'  assignee  from  the  coats 
of  a  pending  action,  in  which  the  name  of  the  official 
asaignea  hiMl  been  joined  as  a  co-plaintiff  without 
his  eonaoBt,  the  Court  offered  him  a  reference  to 
the  oommisaioner  to  inquire  whether  the  action  was 
for  the  benefit  of  the  esteto ;  and  that  being  declined, 
eidered  the  petition  to  stand  oyer  until  the  result  of 
the  aetion  was  known. 

Upon  the  case  coming  on  for  further  directions 
after  a  verdict  obtained  against  the  assignees,  it 
mearing  that  the  creditors'  aaaignee  had  offered 
ms  personal  indemnity  for  the  coate  of  the  action  a 
year  before  the  petition  was  presented,  which  waa 
declined  by  the  official  assignee,  the  Court,  upon 
the  renewal  of  that  undertiJcing  by  the  creditors' 
aasigneea,  dismissed  the  petition  with  costs.  £x 
parU  Tmrfuand  re  Diekeneon,  8  M.  D.  &  D.  475. 

(g)  Removal  of  Assignees. 

An  aangnee  waa  remoyed  at  his  own  request, 
in  order  that  he  might  bid  at  a  sale  of  part  of  the 
hankmpt*s  estate.  Es  forte  Perkee  re  Ba^,  S  M. 
D.  &  D.  385. 

Where  one  of  several  assignees  is  removed,  it 
seems  that  the  25th  and  26th  sections  of  the  1  &  2 
Will.  4  c  56.  require,  for  the  effectually  vesting  of 
the  bankrupt's  estote,  that  a  new  assignee  should  be 
appointed  in  his  room.  Esc  jMrie  DanieU  re  Dmtiell, 
3  M.  D.  &  D.  612. 

Where  an  aaaignee  becomea  bankrupt  the  com- 
misaioners  may  direct  his  removal  and  a  new  choice, 
without  any  application  to  the  Court  of  Review. 
jBs  parie  Baneer  re  Johnson,  1  M.  D.  &  D.  194. 

Where  the  aole  aaaignee  waa  the  managing  clerk 
of  a  solicitor  who  had  bought  an  esUte  of  the  bank- 
rupt and  had  neglected  to  complete  the  purchase, 
the  Court  ordered  him  to  be  removed,  and  that  there 
should  be  a  new  choice.  Eg  parte  Askmore  re  Lucas, 
3  M.  D.  &  D.  461. 

Where  an  aaaignee  had  sold  his  debt  to  a  creditor, 
who  was  adverse  to  the  fiat,  he  was  ordered  to  be 
removed,  and  a  new  one  choaen  in  hia  room,  and  he 
was  restrained  from  voting  in  the  choice  of  the  new 
assignee.  Ex  parie  Stagg  re  Bwton,  2  M.  D.  &  D. 
136. 

Where  an  aaaignee  connived  at  the  insertion  of  a 


fiatitiaiM  debt  in  the  bankrnpt'a  balanae  aheet*  at'^ 
tended  with  other  circumstances  of  iicaud,  he  waa 
ordered  to  he  removcdy  and  to  pay  the  coats  of  the 
petition,  and  those  of  hia  removal,  together  with  the 
coata  of  a  new  ohoioa  E9  porta  Perryer  re  Times, 
1  M.  D.  &  D.  276. 

(N)   MESaKNGER. 

Where  a  meaaeoger  was  appointed  hy  warrant  of 
Commiaaionera  of  Bankruptcy,  ordering  him  to 
keep  the  bankrupt's  efilNste  '*  fall  we- give  ^ou  order 
for  the  diqpoaal  thereof/'-^Held,  that  this  did  not 
prevent  the  a<8ignas8«  when  elected,  from  appointing 
another  messenger.  Robsen  v.  Jooaseoke^  13  Law  J. 
Rep.  (N.a.)  C.P.  132  r  7  M.  &  G.  351. 

(O)  Banxr^pt's  Property. 

(a)   What  passes  to  the  Assignee^  in  general. 

Twopewny  v.  Peyton,  4  Law  J.  Dig.  82 ;  10  Sim. 
487. 

Asanmpsit  by  the  sssignees  of  a  bankrupt  The 
declaration  in  aubatance  stated,  that  T  H,  before 
hia  bankruptej,  agreed  to  buy  fiom  the  defendant 
2,000  qnartera  of  llnaeed»  free  on  board  at  O^MSa, 
at  30c*  lOcf.  per  quarter,  the  ahtpment  to  be  itede 
on  board  the  buyer^a  vessd  on  arrival  at  Odeaaa, 
which  vessel  waa  to  be  forthwith  chartered-  for 
thence,  and  the  amount  of  the  invoice  waa  to  be 
paid,  on  handing  over  the  same  and  the  bills  of 
lading  to  the  buyera  in  London.  The  declaration 
then  steted  mutual  promises  by  Harris  and  the 
defendant,  and  averred  that  T  H  deapatohed  a  vessel 
to  Odessa,  which  arrived  there  in  a  reasonable  time, 
and  waa  ready  to  receive  the  linaeed  on  board ;  that 
before  ito  arrival  T  H  had  become  bankrupt,  but 
that  the  master  of  the  ship  waa  ready  and  oflbred  to 
receive  the  linaeed  on  board,  and  to  give  bills  of 
lading,  pursuant  to  the  agreement ;  that  the  defen- 
dant refuaed  to  deliver  the  linaeed  on  board.  The 
declaration  further  stated,  that  the  plaintiffa  after- 
warday  within  a  reaaonable  time  after  the  arrival  of 
the  veaael  at  Odessa,  gave  notice  to  the  defendant 
of  their  being  ready  and  willing  to  pay  for  the 
Hnaeed,  on  delivery  in  London,  according  to  the 
agreement;  yet^e  defendant  refoaed  to  deliver. 
Plea,  that  the  plaintiffs  did  not,  within  a  reasonable 
time  after  the  arrival  of  the  vessel  at  Odessa,  give 
notice  to  the  defendant  of  their  intention  to  adopt 
the  contract: — Held,  on  special  demurrer,  by 
Parke,  B.,  Oumey,  B.,  and  Bxiife,  B.,  (Lord  Abinger, 
C,  B,  dissentiente,) — ^firat,  that  the  declaration  dia- 
eloaed  a  good  cause  of  action,  on  which  the  plain- 
ti£b  were  entitled  to  recover.  Secondly,  that  the 
plea  waa  no  answer  to  the  action.  Oihson  v.  GorrK- 
ihors,  11  Law  J.  &ep.  (n.s.)  £xch.  138 }  8  M.  &  W. 
321. 

The  aasignees  of  a  bankrupt  can  sue  only  for  the 
breach  of  such  contracto  aa  in  theirnatnrei^late  to 
the  personal  estote,  or  to  some  subject  of  property 
which  passes  to  them  by  the  assignment 

A  right  of  action  for  unliquidated  damages  for 
breach  of  a  contract  for  the  employment  of  the 
bankrupt's  personal  skill  and  labour,  does  not  pass 
to  hia  assignees,  ev«n  though  the  damage  would  be 
compounded  partly  of  personal  inconvenience,  and 
partly  of  consequential  loss  to  the  banknipt'e  per- 
sonal estate. 

The  defendant  agreed  to  employ  the  plaintiff  for 
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7c»fB  w  a  fiimiiaii  in  th«  bomMs  oC  a  ty^ 
firaoder,  &e.  TIm  Mntraot  wu  btoken,  by  dia* 
anuiiig  the  plsindi^  wbo  afterwards  becama  baak- 
rapt: — Held,  that  tba  baiiknipt»  aad  not  tha 
■■rigncai,  ahottld  na  far  the  breach  of  the  ooBtiaet» 
the  damages  belanging  to  the  assignees  if  recovered 
before  the  certificate. 

Where  the  breach  of  a  contract  relating  to  the 
person  only  is  a  damage  to  the  personal  estate  aa 
well  as  to  the  person,  executors  may  aue  ibr  each 
breach,  and  recover  damages  to  the  extent  of  the 
injury  ta  the  personal  estate  t  but  no  richt  of  action, 
in  re^ieet  of  snch  ooDtiact,  passes  to  Um  assignees 
of  a  bankrupt 

Quar$ — Where  the  conUraet  in  its  nature  relatea 
to  both  the  person  and  the  personal  estate.  Beek^ 
ham  V.  DrQk€,  10  Law  J.  Rep.  (n.8.)  Exch.  &66 ; 
8  M.  &  W.  846. 

The  defendants,  who  were  the  solicitors  of  S,  who 
had  become  indebted  to  them  for  work  done,  received 
ceitsin  sums  belonging  to  S  from  his  agent,  and 
appiUed  them  in  discharge  of  their  claim  upon  S. 
8  having  aiterwards  become  bankrupt,  and  his 
assignees  having  brought  an  action  against  the 
defendants  to  reoovec  this  money, — Held,  that  it 
was  a  misdirection  in  the  Judge  to  tell  the  jury  that 
if  the  defendants,  befoie  the  bankruptcy,  received 
the  moMy  to  the  use  of  the  baokrupt,  they  held  it 
after  the  bankruptcy  to  the  use  of  the  assignees 
FenneU  v*  ^^/sa,  14  Law. J.  Rep.(]i.8.)  Exoh.  809; 
14  M.  ^  W.  41^. 

The  asiignees  of  a  bankrupt  may  maintain  an 
action  in  their  own  names  for  a  ch^e  in  action  (a 
promissory  niote)^  belonging  to  the  bankxnptf  s  wife 
before  marriage;  the  assignment  operating  as  an 
absolute  transfer,  which  enables  them  to  institute  a 
suit  to  reduce  it  into  possession,  without  the  ooncuiv 
rence  of  the  wileu  Yatet  v.  Sherringi^m,  13  Law  J. 
Bei>.(i9.8.)  Exeh.  018 ;  U  M.  Bi  W.  42. 

In  an  action  by  .indorsee  sgainst  the  acoeptorof  a 
bill  of  ex/change^  the  defendant  pleaded  that  the 
plaintiff  became  bankrupt,  and  obtained  bis  certifi- 
cate in  1830;  that  in  1839  he  became  bankrupt 
again ;  that  although  his  certificate  was  allowed  in 
November  in  that  year,  hie  estate  had  not  paid  l^a 
in  the  pound,  and  that  the  bill  sued  on  wasmdorsed, 
and  the  cause  of  action  accrued  aAer  that  allowwice^ 
whereby  the  same  became  vested  in  the  plaintiff's 
assignees : — ^Ueld,  in  error,  that  the  plea  was  bad, 
inasmuch  as  it  did  not  state  any  interference  on  the 
part  of  the  assignees. 

A  bankrapt  has  a  good  title  to  sU  property 
acquired,  and  a  good  right  to  sue  on  all  contracts 
made  with  him  between  the  fiat  and  the  allowance 
of  his  certificate,  and  also  after  the  allowance  of  his 
certificate  under  a  second  fiat  against  him,  under 
which  his  estate  hss  not  paid  15«.  in  the  pound, 
unless  his  assignees  interfere  and  claim  the  pro* 
perty  or  the  benefit  of  such  contracts. 

Sembk — That  he  acquires  such  property  in  the 
nature  of  an  agent  for  the  benefit  of  his  assignees. 

Held,  on  special  demurrer,  that  in  a  plea  of  the 
bankruptey  of  a  plaiutifi;  the  words  '*  became  and 
was  a  bankrupt  within  the  meaning,"  &c^  was  a 
sufi^cient  statement  of  the  act  of  bankruptcy. 
Herb€rt  v.  Sayer,  13  Law  J.  Rep.  (k.s.)  O-B.  209; 
2  Dowl.  &  L.  P.C.  49.  .      '       ' 

K  fl^  S,  being  type-founders  and  partners,  D  being 


a  Merit  partner,  made  an  agiriiiHt  with  B,  on 
behalf  of  themselvea  and  D,  wfaifvby  B  agreed  «s 
serve  K  &  S,  and  the  anrrivar  of  them,  in  their 
buatness,  for  seven  yean,  and  not  to  engage  in  any 
other  buainess  on  his  own  aeoount.  B,  haviag 
been  dismissed  frsm  the  aervica  withtnit  reasonable 
and  probable  cause,  and  having  beeome  bankrnpt, 
afterwards  brought  aa  aetion  against  K,  S  and  Dfiw 
sueh  diamiseal  :'-'Hald,  on  error,  revening  the 
judgment  of  the  Court  of  Bxcheqoer,  that  the  right 
of  action  passed  to  the  asaigneea  of  the  bankrupt, 
as  part  of  the  personal  estate,  whereof  profit  night 
he  made. 

Held  also,  affirming  the  jndgment  of  the  Comt 
of  Exchequer,  that  oS  the  partners  were  properly 
made  defendants  in  the  action,  the  eontract  having 
been  nuuie  on  behalf  of  all,  although  aigned  by  two 
only.  Dralny,  Beekkam^  12  Law  J.  Rep.  (h<a.)  Exch. 
486;  11M.&W.81&  ^ 

The  aasignees  of  a  bankiupt  hanker  are  entitled 
to  recover  interest  accruing  after  the  bankruptcy, 
on  the  overdrawn  accounts  of  the  eustomcm  of  the 
bank.  Ptti  v.  Beaotm^  18  Law  J.  Rep.  (ha)  C.P. 
187:  8Sc.<H.8.)818. 

The  plea  of  not  poesessed,  in  an  action  of  trover, 
puts  in  iasue  the  right  of  the  plsintiff  against  all  the 
worid. 

L,  in  1888,  purchased  under  a  homd  fide  bill  of 
sale,  certain  furniture  belonging  to  and  in  the  pos- 
session of  C.  C  continued  in  possession,  as  Msre^ 
and  in  1889  became  bankrupt.  His  aasigneca  made 
no  claim  to  the  goods  till  1841,  when  the  aheril^ 
imder  ajf./a.  against  C,  seised  and  sold  the  good% 
of  which,  up  to  that  time,  C  had  reoaained  the  re- 
puted owner.  After  the  asle^  C's  assignees  gave 
notice  of  their  claim  to  the  sheriff.  In  an  action  of 
trover  by  L  against  the  sherifi^ — Held,  that  under 
the  plea  of  not  posseased,  the  sheriff  might  aet  up 
the  tide  of  the  assignees,  and,  upon  proof  of  the 
facts  above  stated,  was  entitled  to  a  verdict  Zedtt 
V.  Ltmeday,  12  Law  J.  Rep.  (v,t.)  C.P.  65 ;  2  DowL 
P.C.  (H.I.)  624. 

An  action  of  trespaaa  for  breaking  and  enteiing 
the  plaintififs  dwelltng-house  and  taking  his  goads, 
does  not  psss  to  the  assignees  of  a  banlonipt. 

Qnuare — Whether  a  plea  of  bankruptcy,  limited 
to  so  much  of  the  declaration  as  applied  to  the 
damage  done  to  the  hankrupt'a  csta/e,  would  be  a 
good  bar  to  the  recovery  of  the  value  of  the  gaoda. 
Brewer  v.  Beir,  12  Law  J.  Rep.  (K.8.)  Exch.  448; 
1 1  M.  8e  W.  625 ;  1  Dowl.  &  L.  P.C.  888. 

Treapsso  for  breaking  and  entering  the  dwelling* 
house  and  gsrden  of  the  plaintiff,  and  making  a 
great  noise  and  disturbance  theiein,  ftc,  whereby 
the  plaintiff  and  his  family  were  greatly  harassed, 
disturbed  and  annoyed  in  the  peaceable  posaession 
of  the  dwelling-bouse,  &o. 

Pies,  that  after  the  trespass,  and  after  the  com* 
menoement  of  the  suit,  the  plsintiff  bad  become 
bankrupt,  and  one  W  P  vras  ^ipointed  assignee^ 
whereby,  and  by  virtue  of  the  statutes,  &c,tbe  said 
causes  of  action  vested  in  the  said  W  P: — ^Held,  on 
general  demurrer,  that  the  plea  was  bad. 

Qfusre — Whether  it  would  have  been  good  if  it 
had  been  shewn  that  the  loeue  m  quo  passed  to  the 
assignee,  <S^jpe«ee  v.  Rager$9  12  Law  J.  Rep.  (na) 
Exch.  252 ;  1 1  M.  &  W.  191 ;  2  Dowi  P.C.  (lUk) 
999. 
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-  Itt  ML  actaoB  bjF  tiie  plafaitifik,  as  aMignsei  of 
faankraptst  for  work  do&e^  materiBk  ptoyided,  and 
goods  sold  liy  them,  as  s«cb  aysrigaees,  it  appeared 
that  the  action  waa  broaght  to  seeerer  tho  price  of 
certaia  oagravings  sbnidc  off  by  the  bankrupts  for 
tha  defendant  The  fiat  issued  on  the  21st  of  June 
1841.  On  the  23rd  of  June  one  of  the  plaintift, 
the  oflicial  assignee,  was  appointed,  the  other,  the 
creditors'  assignee^  having  been  appointed  on  the 
0th  of  July.  The  order  was  giyen  by  the  defendant 
to  ihe  bankrupt  after  the  act  of  bankruptcy,  before 
tho  fiat  After  the  fiat,  the  bankrupt  applied  to  one 
of  the  plaintiffs,  who  was  then  petitioning  creditor, 
far  money  to  complete  the  wortE  in  question,  and 
reeeiYod  firora  him  maoey,  out  of  which  the  paper 
waa  bought  for  the  completioa  of  the  order.  The 
presses  ^  the  asaignees  were  used  about  the  work. 
Part  of  the  work  was  performed  be£Dre  the  fiat,  a 
part  after  the  fiat  and  before  the  appointment  of  the 
cfuditnra'  assignee,  and  the  remainder  siter  the 
appointment  of  the  creditors'  assignee  >'— Held,  that 
theia  w«s  no  ground  for  a  nonsuit,  and  that  the 
aaaignaw  might  reeovev  the  whole  amount  for  work 
done  snd  materials  supplied  by  themselves,  the 
eontmct  being  entire,  and  there  being  endence  for 
Che  jnry  of  tho' work  having  been  done  by  the  bank- 
rupts as  their  agents.  Whitmore  ▼.  Gilmour^  It  Law 
J.  Rep.  (».a.)  Sxah.  201 ;  12  M.  fr  W.  808. 

A  bankmpt,  before  bankruptoy,  paid  to  hia 
haufccra  a  sum  of  money  ibr  the  purpose  of  meeting 
hia  aoceptanoe  when  due.  The  bankrupt's  account 
being  oyerdiawn  to  a  greater  annount,  bis  bankets 
msaappHed  the  money  by  placing  it  to  his  credit ; 
mad  the  aoceptanee  was  disbonoiued,  and  remained 
in  the  handa  of  the  holder  until  the  bai^nptoy.  In 
a  special  actioa  by  the  assigneea  against  the  bankers 
§n  breach  of  contract, — Held,  that  the  measure  of 
^mage  waa  what  the  bankrupt  hitnsdf  eeuld  have 
recovered  for  the  breach  of  the  contract  had  he  con- 
tinned  solvent,  snd  not  the  ultimate  loss  to  the 
bankropts  estate,  aocording  to  the  result  of  the 
proofs  upon  it  Hill  v.  Smithf  IS  Law  J.  Rep^  (k*8.) 
Bixch.24d}  12M.&W.  818. 

A  light  of  action  for  seduction  does  net  pass  to 
the  assigneea  of  a  bankrupt.  Htvard  v.  Crmotktr, 
10  Law  J.  Bep.  (9.8.)  £zdi..855  {  8  M.  &  W.  601. 

A  foreign  creditor,  by  his  agent  at  Ctleutta, 
proved  the  amount  of  his  whole  debt  against  Ae 
iCBtaite  of  P  ft  Co.,  who  had  been  declared  inaolvente 
under  the  Indian  Insolvent  Act,  9  Geo.  ^  c  78. 
After  making  such  proof,  and  receiving  dividends 
upon  his  whole  debt,  he  instituted  a  suit  in  the 
courts  in  the  island  <xf  Java,  to  recover  a  plantation 
er  estate,  which  was  held  by  one  of  the  insolvents 
aa  a  trustee  for  his  own  firm  of  P  &  Co.  and  that  of 
■C  8c  Co.  in  equal  sharee ;  to  which  suit  the  assign- 
Dees  of  the  insolvents  appeared  as  defendants ;  but 
judgment  waa  given  in  favour  of  the  orediter,  and 
for  the  sale  of  w  estate  for  his  benefit ;  the  proceeds 
4>f  which  amounted  to  three- fifths  of  his  whole  debt. 
The  assignees  filed  a  bill  on  the  equity  side  of  the 
Supreme  Court,  at  Calcutta,  against  the  creditor's 
agent  there,  praying  that  the  dividends  might  be 
rdTunded,  and  that  the  defendants  mightbe  restrained 
by  injunction  from  receiving  any  further  dividends 
-until  all  the  other  creditors  were  put  on  an  equal 
footing  with  the  creditor  at  Java ;  and  judgment 
was  given  against  the  assigneea  on  demurrer:— 


H«id,  on  appeal^  thit  the  estate  in  Java  did  not 
pass  to  the  assignees  under  tbe  asngnment,  or  ftrm 
any  part  of  tbe  ftind  that  waa  available  for  thd 
benefit  of  the  general  creditors ;  and  diat  the  cre- 
ditor was,  therelbre,  not  hound  to  reftind  the  divi* 
dends,  nor  prevented  from  receiving  any  future 
dividends ;  provided  he  did  not  receive  more  than 
28i.  in  tiie  pound  upon  his  whole  debt  Coekerell 
V.  IHekens,  8  Moon,  P.C.  98;    1  M.  D.&  D.  45. 

But  the  bill  having  stated  that  the  ereditor  had 
also  instituted  proce^ngs  against  certain  debtors 
of  the  insolvent  at  BencooTen  •.^'Held,  that  the 
assignees  were  entitled,  under  the  prayer  for  general 
relief,  to  an  injunction  to  stay  the  receipt  of  ftirther 
dividends  until  the  prooeedinga  at  Bencoolen  wiere 
abandoned.    Ibid. 

A  trader  carrying  on  business  in  Regent  Street, 
but  residing  elsewhere,  associates  the  natue  of  hit 
ton  with  his  own  in  the  business ;  the  son,  however, 
having  no  share  in  the  profits,  but  merely  a  salary 
of  1201.  a  year.  The  house  in  Regent  Street  was 
leased  to  the  father ;  the  gronnd-fioor  being  used 
Ibr  the  purposes  of  buriness,  and  the  other  part  let 
out  in  lodgings,  the  rents  of  which  were  placed  to 
the  father's  private  aeoonnt,  and  all  taxes  and  other 
outgoings  were  also  placed  to  his  debit,  in  the  part- 
nership books.  The  sen  was  permitted  to  occupy 
apartments  in  the  house  fbr  hia  own  residewce^  but 
the  father  had  the  controol  oy&  the  entire  property  t 
*^Held,  that  this  pn>per«y  wia  not  distribntablfe 
among  the  joint  creditors  but  belonged  to  the  sepa- 
rate estate  of  Uie  father.  Ex  parte  MurUn  re  Aahley^ 
1  M.  D.  &  D.  252. 

A  London  firm  advance  money  to  a  merchant 
who  is  about  to  make  a  coasignment  to  their  cor- 
respondents in  Calcutta,  and  they  take  as  a  security 
the  bill  of  lading,  whieb  they  send  to  their  oorre^ 
•pendents,  with  an  aeoount  of  tbe  transaction,  and  a 
direction  for  the  latter  to  remit  the  return  phic«eda 
to  the  merchant  through  them.  Tbe  correspondents 
sell  the  goods  and  remfit  directly  to  the  merchant  a 
bill  of  exchange  drawn  upon  the  London  firm  f6t 
the  ftiU  amount  of  the  proceeds  in  the  following 
form : — "  Pay  through  your  goodselves,"  fee.  The 
hill  of  exchange  is  received  by  the  wsignees  of  the 
merchant,  who  becomes  bankrupt  before  its  arrival : 
— Held,  that  they  are  bound  to  give  it  up,  on  being 
paid  the  diflerence  between  the  pmceeds  of  the  sale 
and  the  advance  made  to  the  bankrupt,  and  that 
the  London  and  Indian  firms  might  properly  join 
in  presenting  a  petition  to  have  the  bill  delivered 
up.  Eat  parte  Mackey  re  Morrieon,  2  M.  D.  8t  D. 
186. 

A  sent  a  bill  of  exchange,  drawn  in  his  favour, 
to  the  bank  of  B,  with  whom  he  had  a  banking 
account,  and  was  credited  by  B  for  the  amount 
B  afterwards  became  bankrupt,  and  at  the  time  of 
his  banktuptcy  had  the  bill  in  hia  power.  It  was 
stated,  that  it  was  the  custom  of  the  bank  of  B,  and 
of  all  the  banks  in  that  part  of  the  country,  to  cre- 
dit their  customers,  who  deposited  bills  and  notes, 
for  the  amount,  and  to  treat  such  bills  and  notes  as 
their  own  property.  A  denied  that  he  had  autho- 
rised B  80  to  deal  with  them.  A  had  a  balance  in 
his  favour  at  the  bank  ftom  the  time  of  the  deposit: 
^Held,  that  A  was  entitled  to  the  produce  of  the 
bill. 

A  sent  a  bank  poet  bill  to  the  bank  of  B,  pre- 
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yionaly  to  his  bankropteyi  witii'  a-  nqiieii!  tiuut  it 
sboald  be  placed  to  hia  aoootiwl  t«*«-Ueldy  -wider  the 
saineoireuDiitaDCM^  khart-A-was  entitled  to  thcprvf 
dnce  of  the  bank  post  bill.  E»pmU  Atkitu  rt  WUBi 
12  Law  J.  aep.  (»^.)  Buikr.  28 ;  2  M.  D.  &  D.  lOiS. 

The  memoraDdttin  of  deposit  of  a  bond  stated 
that  a  poli<^  of  aasiusanoe  on  the  life  of  the  obligor 
waa  also  depo«ted  with  the  hond^  but  this  was  not 
the  fact,  and  the  policy  wss  found  in  the  bankrupts' 
chesty  at  the  time  of  their  bankxitptey  ;<^Held, 
that  the  pelioy  passed  to  die  assignees.  Ea  fart9 
HmiUfag  re  A^|re,2M.  D.&  D.644. 

Testator  bequeathed  his  residuary  estate  to  tn»« 
teesf  and  after  making  a  pioviaion  out  of  it  for 
the  benefit  of  hfe  son  for  bia  life,  and  after  the  son'e 
death  for  bis  wife  and  ehildren,  he  direoted  that,  if 
his  son  sheiild  assign  er  chaige  the  intcrsst  to 
whieh  he  was  entitled  for  life,  er  attempt  or  agree 
to  do  or  commit  any  act  whereby  the  same,  or  any 
part  thereof,  might,  if  the  absolute  property  theveof 
weDe  Tested  in  him^  he  loifeited  to  or  become  vested 
in  any  person  or  persons,  then  the  trustees  should 
pay  and  apply  the  said  interest  for  the  maintenance 
and  support  of  his  son  and  any  wife  and  child  or 
children  he  might  have,  and  for  the  education  of 
such  issue,  as  the -trustees  ithoald  in  their  discoe- 
tion  tbinfc  fit  Some  years  al^er  the  tsstator's  deatJi 
the  son  became  bankrupt  :-^Held|  that  the -tmstlDr 
the  benefit  of  the  son,  his  wife  and  children,  was 
validy  and  that  the  assignees  were  not  entifilrd  to 
any  part  of  the  poroyiaion.  Qadde»  v.  Oowhmtt^ 
10  Sim.  642, 

{h)  Investment  <(f. 

The  commiasiooor  may  direct  the  investment  of 
the  money  paid  on  account  of  the  bankrupt  on  the 
sale  or  exobangeof  any  stocks  or  seottiitiea.  Order 
of  12th  of  KoTcmhcr  1842,  XXL ;  18  Lam  J.  Repi. 
(bj.)  Banks. ri6. 

Fonn  and  mode  of  signature  of  order  ierpaytacnt 
of  money i or. aale  or  tiansfor  of  aeotttitiea.     Id. 

'"\6)BUUtaidHote$. 

All  B^tiahlei  ifistniaMiifts  of  the  butkrupt  ase 
to  be  'depostkad^  by  the  ofoial  assignee  hi  the 
Bank  oi  Bnghmd,  who  am  «o  present  th«  same  for 
payment,  and  mote  or  protest  (them  if  dishonottsed> 
and  to  ceriifyiirhett  anymoney  has  been  paid  theraoni, 
and  the  amount  reoeived.  Qrdert  of  12th  of  Ne« 
▼ember  1840V  XIX.  XXXL}  18  Law  J.  Rep.^v^.) 
BMks.  167A 

(</)   Wife' I  Property, 
Bufn  V.  Camf^ikat  4  Law  J.  Digu8d^(  4  M.  &  Cr. 

The  amgnees  of  a  hanfcm^  oaimot,  m  their 
nannet  sleoei  maintain  an  action  en  a  dose  in 
aelion  (&  g*  a  pmmissory  note),  made  to  tlto  wife  of 
the  bankrupt  bafore  her  marriage. 

Ou«re— ^whether  an  aotion,  to  enforce  such  a 
saenrily,  ought  to  be  brouf^  in  the  names  of  the 
aaaignaes  and  the  wiiSe ;  or  whether,  if  the  aetien 
weee  bfongbt  by  the  hueband  and  wife,  upon  a  plea 
allegittg  the  bankruptcy  of  the  husband,  it  might 
not  be  replied  that  the  action  wsa  brought  for  the 
benefit  ot  the  assignees*  Sherrington  v.  Yatet^  13 
Law  J.  Bep.  (ii.t.)  Exch.  249 ;  12  M.  &  W.  8^5. 


Otieof  the  plamtUb,  wbOit  ahe  was  nfaoM  sole, 
having  lent  a  sum  of  money  to  llis  defendant^  and, 
beftnre  bermaniage  w  ith  the  other  plalatifi^  assigned 
it  to  trustees,  with  power  to  them  to  veoeive  and 
recorer  it,  and  to  hold  it-  upon  trust  for  her  sole 
and  sepsrate  use  duitng  her  life,   and  for  the 
children  of  her  intended  marriage :— Held,  that 
this  debt  did  not  paas  to  the-  assignees  undibr 
her  husband's   bankruptey*    but  might  be  sited ' 
for-  by   herself  and    her  hnsbandi.      PtaftJlne-v*: 
Hurst,  10  Law  J.  Rep.  (U.S.)  Exda  4M  ;  8  M.  &  • 
W.  748. 

(e)  Joini  and  (Separate  Estate*  ^ 

A  oousignment  is  made  by  me  firm  to  another 
thmngh a  third,  who  make  an  advaace  to  the  first* 
on  an  agreement  for  the  lien  upon  the  return  ps» ' 
ceeds.  The  prooeeds  am'  acoerdiiigly'reinitled.to  ' 
them,  bat  before  their  anival,  die  consigBeiB  have 
dissolved  partnership,  and  separate  finta  Imve  issusd 
againat  eaeh  of  them.  By  the  diaaolutiott  deed  it 
is  agreed  that  a  certain  portion  ol  the  yaitacsship 
credit  should  belong  boi^  and  a  eertain  portion  of  die 
pattneEship  debto  should  be  paid  by«  one  of  the  pact- 
neas,  to  whom,  in  pursuance  of  tins  agreement,  Ae 
assignees  of  the  other  partner  transfer  all  hia 
interest  m  the  above-mentioned  retuna  proceeds: 
— ^Heldy  that  this  interest  constituted  separate  ami 
not  a  joint  estate.  EtpvU  Birhp  re  KamsaSf  2  Mb  D. 
&D«854k 

A  small  debt  of  R  14«;  doe  to  the  above  firm: 
before  its  dissolntteni-^Held,  under  the  eireunt- 
stances  of  the  case,  not  joint  propoty^  for  the  po^ 
pose  of  preventing  a  joint  CBsditoa  ifitma  receiving 
dmdeada  out  of  tibe  separate  estate.    Ibid. 

</)  TruetUpnfiy,  ' 

fitMk  standing  in  the  nsane  of  thrbankcapfcdis  = 
trust  for  other  persona,  dUsa  net  piaa.to  tibeeaiig^  - 
noes. under  the  72nd  aeodon  ofithe  Bankiupt  Aic^ 
althottgh  it  ia  net  entemd-in  the  nnmeeC  the  bank- 
r tt)*  aa  trustee  in  .th«  bonk  both.    E»  jmtU  mmwt 
re  BiddiUph,  I  U.  D.  &  D.  aU^.     , 

Dividend  warrants  on  which  the  bankrupts  in 
their  character  of  stodcbiok^rs  ^a^ere  intrusted  to 
reeaivfr  the.dividendsi  Mui  ^hiek  thesr  ImI  «}edgitf 
for  their  owttdebtiwere  oedered  tehe  dfiiiv^redn^ 
to  trustees,  who  had  employed  the  haidcrupta  na 
their  atoekbvdcera.  £st  fmrid  Oregoty  4V  W^tk^h^ 
2M.D.&D.613. 

A  tieasorer  ai  a  ftaendly  society,  estabUahed 
under  the  above  aet,  and  the  10  Geo^  ^  e.  46»  psj4 
himself  a  debt  due  from  a  third  party  out  of  the 
monies  of  tlie  society,  and  took  for  the  seenri^  oC 
the  society  a  very  insuffieieot  mortgage  from  hia 
dehlor»  which  mortga^  twaeif  the  tmstsaes  of  4ha 
society  were  imduced  to-  exeoutQ,  they  not  knowing 
the  contents  of  it  ^ — Held,  upon  die  bankruptcy  Si 
the  treasurer,  that  this  was  money  due  and  owing 
from  him  to  the  sooiety,  at  the  time  of  hia  bank- 
ruptey,  within  the  meaning  of  the  above  act  j  and 
that  the  society  were  entidod  to  be  paid  in  full,  in 
priority  to  other  oreditoraof  thehankmpL  £jr  parte 
Burge  re  Bakery  10  Law  J.  iUp*  (k.b.)  Baqkr.  30 ;  1 
M.  D.  &  D.  540. 

The  28th  section  of  the  4  8{  5  WiU.  4.  o.  1 4.  (giving 
priority  of  payment  out  of  the  estates  of  bankrupt 
offioe-holders  in  savings  banks)  is  not  applicable 
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to  lAYin^i  banks  not  otablishied  according  to  tiie 
pfovisioiis  of  the  9  Geo.  4.  c.  92. 

!ne  certificate  and  opinions  of  the  barrister  ap- 
pointed under  the  9  Qeo^  4.  c.  92,  are  not  condosiTe 
OB  the  qneadon  of  the  rules  and  reguhttions  of  a 
safings  bank  being  in  conformity  with  law,  and 
within  the  previsions  of  the  act  (section  4). 

The  book  of  rules  and  regnlatioDt  of  a  ssTings 
bank,  although  entered,  deposited,  and  filed  as 
diie^nd  by  the  act,  is  not  binding  on  the  assignees 
of  abudonpt  office-holder  (section  6), 

The  barrister  appointed  under  the  9  Geo.  4.  c.  92. 

Sue  his  certificate,  that  the  rules  of  the  L  *Sudngs 
ank  were  conformable  to  law,  and  within  the  pro- 
▼isions  of  the  act  {  and  those  rules  were  ent^ed, 
filed,  and  deposited  as  directed  by  the  act  By  the 
Ist  rule  it  was  directed,  that  the  sanngs  bonk  should 
be  under  the  numagenient  of  a  president,  vice-piesi* 
dent,  trustees  and  managers,  who  were  not  to  derive 
any  benefit.  By  the  2Dd  rule  it  was  directed,  that 
the  oomBUttee  df  managers  ahonld  be  empowered 
(among  other  things)  to  elect  a  treasurer.  Messrs. 
C.  &  Co.  were  elected  treaaurers,  and,  haying  money 
in  their  hands  belonging  to  the  savings  bank,  became 
bankrupts  On  a  petition  by  the  trustees  of  the 
savings  bank  for  priority  of  payment,— Held,  that 
the  I#  Savings  Bank  waa  not  within  the  provisions 
of  the  9  Geo.  4.  c  92,  and  was  not  entitled  to  priority 
of  pajrmeni  out  of  the  estates  of  Messrs.  C.  &  Co. 
Et  parte  Hoftui  re  Clarke^  13  Law  J.  Rep.  (N.a) 
Bankr.  18;  3M.  D.&D.663. 

The  truntecs  of  a  friendly  sodety  were  in  the 
habit  of  paying  money  into  the  bank  of  W  fie  Co. 
at  N,  in  order  that  W  &  Co.  might  at  once  transmit 
it  to  their  Iiondon  bankers,  to  be  paid  by  them  into 
the  Bank  of  England.  A  sum  was  paid  into  the 
bank  of  Messrs.  W  &  Co.  for  the  above  purpose,  but 
before  it  was  tmnsmitted  to  London,  Messrs.  W  fr 
Co.  became  bankrupt t^Held,  thi^  W  &  Co.  had 
not  monies  in  their  handa  by  virtue  of  their  office 
or  empioynient,  within  the  meaning  of  the  4  &  5 
W\\L  4.  c  40.  a.  12.  BMp€arte  WMpkamre  WUe,  13 
Law  J.  Rep.  (n.8.)  Bankr.  8 ;  3  M.  D.  &  D.  564. 

{g)  Leateholdi, 

Mortgagee  of  leasehold,  held  for  s  tetro  of  years, 
joined  with  the  mortgagor  in  leasing  part  of  the  pro* 
peity  to- A  B  for  die  residue  of  the  term,  at  a  rent  of 
81.  per  9MU%.,  pajrabla  to  the  mortgagor,  his  executors, 
administraterSy  and  assigns.  The  lease  contained 
a  clause  leserving  the  right  of  re-entry,  in  case  of 
non-payment  of  rent,  to  the  mortgagor,  his  executors, 
administrators  or  assigns.  There  waa  also  a  decla* 
ration  that  nothing  dierein  contained  should  be 
construed  to  defeat,  impeach,  or  determine  the  estate 
of  the  moctgee  gaunder  the  mortgage  deed,  so  fkr 
as  the  same  afieeted  the  entirety  of  the  premises. 
After  the  execution  of  the  deed,  the  mortgsgor  be- 
came bsnkmpt : — Held,  that  A  B  was  entitled  to 
the  benefit  of  this  lease,  exempt  from  the  mortgage, 
but  that  the  mortgagee,  and  not  the  assignee  of  fiie 
bankrupt  mortgagor,  was  entitled  to  tlie  rent  of  SL 
per  annum.    Edward  v.  Jones,  1  Colt.  C.C.  247. 

The  Court  cannot  sanction  the  renewal  of  a  lease 
by  aasignees  for  the  purpose  of  carrying  on  the 
bankrupt's  business,  if  sny  creditors  object  to  that 
arrangement,  notwithstanding  it  has  been  deter- 
mined  npon  by  a  majority  of  creditors  present  at  a 
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meeting  duly  convened  for  that  purpose.  A  refer* 
enee  was  directed  to  the  Commissioners,  under  these 
circumstances  to  appoint  such  time  and  place  as 
might  be  thought  most  beneficial  for  the  sale  of  die 
bsokrupt's  property.  E*  parte  Miller  re  MiUer,  1 
M.  D.  &  D.  39. 

A  parol  lease  is  within  6  Geo.  4.  c.  16.  s.  75,  as 
to  assignees  electing.  Ex  parte  Hoptam  re  Reevet,  2 
M.  D.  &  p.  847. 

The  assignees  of  a  bankrupt  lessee,  who  had  made 
an  eqniteble  mortgage  of  Ids  lease,  previously  to 
his  bankruptcy,  upon  the  petition  of  the  lessor, 
under  the  6  Geo.  4.  c.  16.  s.  75,  ordered  to  elect  to 
aocept  or  decline  the  lease.  E*  parte  Hanbury  re 
Wegg,  12  Law  J.  Bep.  (n.8.)  Bankr.  48. 

A  lessor  is  entitled  under  6  Geo.  4.  o.  16.  s.  75. 
to  an  order  on  the  assignees  to  elect  wiiether  thegr^ 
will  accept  or  decline  a  lease,  notwithstending  tfaie 
lease  is  in  the  handsof  a  third  person,  with  whom  it 
was  deposited  by  the  bankrupt  by  way  of  equitable 
mortgage.  Ex  parte  Fardy  re  BiUi^  3  M.  D.  &  D« ' 
340. 

{k)  Pixittrei. 

[See  pott  (•).] 

A  trader  mortgages  the  trade  premises  in  fee  and 
then  enters  into  partnership,  and  the  firm  canry  on 
business  in  the  same  premises,  snd  erect  trade  fi«Ai 
tunes : — Held,  on  their  banluuptcy,  that  the  mortga* 
gee  was  entitled  to  the  trade  fixtures.  Ex  parte 
Catiemre  EUietom,  2  M.  D.  flk  D.  725. 

(t)  Order  and  Disposition  and  reputed  Ownership, 

[See  Belcher  v.  Capper,  1 1  Law  J.  Rep.  (n.8.)  C.P. 
274 — Ship  and  Sxuppino,  Chacter«>party.] 

In  an  action  by  the  assignees  of  a  bankrupt  for 
money  received  for  the  plaintifib'  use,  the  defendant 
gave  notioo  of  his  intention  to  dispnte  the  trading, 
petitioning  creditor's  debt,  8ec  It  appeaired  that 
the  debt  (tf  the  original  petitioning  creditor  having 
proved  insufficient  to  supposl  the  fiat,  an  order  of 
the  Court  of  Review  was  obtained  under  the  6  Geo.  4. 
c.  16.  s.  18.  for  substitutiog  one  of  the  partners  of 
the  firm  of  J,  L,  &  Co.,  bankers,  aa  a  new  petitioning 
creditor.  This  ordsr,  which  was  put  in  «vidence  at 
the  trial,  stated  that  the  firm  had  presmd  a  debt  sa^- 
eient  to  enpport  tkefiai,  that  it  waa  an  existing  debt, 
and  was  incurred  not  anterior  to  that  of  the  original 
creditor's  debtf  and  it  then  directed  the  fiat  to  be 
proceeded  with.  The  plaintifis,  in  further  proof  of 
the  new  petitioning  creditor's  debt,  produced  oer- 
tein  cancelled  cheques  drawn  by  the  bankrupt  upon 
J,  L,  &  Co.,  and  proved  by  a  clerk,  who  spoke  £rom 
his  recollection,  that  at  the  time  of  these  cheques 
being  drawn  the  bankrupt's  account  with  J,  L,  & 
Co.  was  greatly  overdrawn.  The  plaintiffs  also 
praduced  a  promissory  note,  dated  long  before  the 
fiat,  and  made  by  the  bankrupt  payable  to  J,  L,  fir 
Co.,  for  upwards  of  150/.,  which  some  days  before 
the  trial  had  been  seen  in  the  possession  of  J,  L, 
&  Co. :— Held,  first,  that  although  the  order  of  the 
Court  of  Review  was  evidence  of  the  petition,  it  was 
no  proof  of  the  new  debt  having  been  contracted  at 
or  after  the  time  of  the  original  petitioning  credi- 
tor's debt,  nor  that  the  new  debt  was  of  the  requi- 
site amount,  or  contracted  prior  to  the  act  of  bank- 
mptey: — Held,  secondly,  that  the  cheques  were 
primd  fmsie  evidence  of  Uie  payment  of  a  debt  due 
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Crom  J,  L^  8t  Coa  to  tlie  banlirupfei  and  not  of  4  loiw 
^  ))im,  and  tberefpjce  iQaufficieot  to  prove  the  new 
pet]ttODiDg.<;rf«iiU)r>  4^t  Thirdly,  tluit  the  prd« 
missoK^  note  wm'  also  In/iufficiejit  for  this  purpose, 
not  hein^  evidence,  as  against  a  stnuigei  of  any 
debt  due  at  the  time  of  ita  date. 
,  Th^  goods,  fo£  the  proceeda  of  which  the  aciion 
iras.brou^ht,  had  been  nsort^aged  by  the  bankrupt, 
and  at  the  tiQje  of  the  act  of  bankruptcy  were  in  tne 
hfwda  of  the  shpnif,  having  bcon  previouslv  seieed 
by  him  under  .an  execution.  Smhk-^ThBX  ihe 
goo^s,  not  being  in  tho  ovder  and  .disposition  of  th» 
bankrupt  a^  the  ^ire^e  ^f^he  act  of  bankruptcy,  di4 
not  pass  to  his  assignees.  Fletcher  v.  Moaning,  IZ 
I^/IW  J.  Jkj?..(K.8.)  E«oh.  1^0  J  12  M,  &  W.  571- 

.Tenant's  fixtures  are  not  wiihin  the  72nd  section 
of  Cf  Geo.  4.  c  16.    £x  parte  Heolhcpte  re  Qgbourne^ 

iM.i).&lx7n. 

A  bankrupt  ejected  a  policy  of  assurance  on 
the  life  of  a  third  party »  and  before  his  bank- 
ruptcy, and  without  any  assignment  in  writ- 
ing, deposited  it  with  the  defendants  as  a  secu- 
rity for  a  balance  due  and  mooev  lent.  The 
bankrupt,  up  to  the  tune  of  his  bankruptcy,  stood 
in  the  assurance  books  as  the  party  assuring,  and 
nf>  netiQe  of  a^y  deposit  or  transfer  of  the  policy  to 
the  defendant  had  been  given  to  the  assurance 
office.  A  surrender  of  the  policy  was  demanded  by 
the  plaintiffs,  who  were  the  assignees  of  the  bank- 
rupt, before  an  action  brought,  and  refused;  and 
no  part  of  the  balance  or  money  lent  was  f>aid 
or  tendered  before  the  commencement  of  the  action: 
— Held,  that  as  the  transfer  of  the  policy  was  in- 
tended as  a  lien,  and  not  aa  an  e<|ui table  assignment, 
the  plaintif&t  could  not  recover  the  policy  in  an 
action  of  trover. 

An  instrument  so  deposited  is  not  in  the  ordec 
and  disposition  of  the  bankrupt,  with  the  consent 
of  the  true  owner,  within  the  meaning  of  the  statute 
6  Gea  i.  c  16.  a.  72.  Gibutn  v.  Otferbury,  10  Law 
J.  Rep.  (N.S.)  Exch.  219  j  7  M.  &  W.  555, 

All  the  assured  in  the  Equitable  Assurance 
Office  are  partners  in  the  society,  and,  therefore, 
express  notice  of  an  assignment  of  a  policy  efiected 
with  that  society,  need  not  be  given  in  order  to  take 
the  policy  out  of  the  order  and  disposition  of  the 
assignor.  Duncany.Chamherlayne,  10  Law  J.  Rep, 
(M.a.)  ChL  307;  11  Sim.  12a. 

A  trader  being  indebted  to  the  estate  of  a  testa* 
tor,  in  M^y  1631,  aaaigpaed  to  the  residuary  legatee 
of  that  testator  a  share  in  a  manufacturing  concern, 
in  consideration  of  which  a  sum  of  money  was  paid 
to  the  trader,  and  the  securities  for  his  debt  were 
gdven  ap.  The  manufacturing  business  was  ear- 
ned on  m  the  name  of  the  trailer,  until  the  2nd  of 
January  1832.  On  the  26th  of  January,  a  fiat  in 
bankruptcy  was  issued  against  the  trader*  on  a  debt 
prior  to  the  assignment : — Held,  under  the  drcum- 
atancea,  that  the  share  in  the  manufacturing  con- 
cern was  not  in  the  order  and  disposition  ef  the 
bankrupt  BuwuUyne  ▼.  Leader t  10  Law  J.  Rep. 
(s.a.)  Cb.  38^ ;  10  Sim.  350. 

After  dissolution  of  a  partnership,  the  continuing 
partner  remained  in  possession  of  the  partnership 
effects,  down  to  the  time  of  the  bankruptcy,  but 
without  any  assignment  thereof  ha.ving  been  made 
to  him«  and  carried  on  the  business  upou  his  sepa- 
rate account,  thongh  -in  the  partnership  name : — 


Held,  tibatthls  property  wm  ta-hf  «teiaistflred  as 
the  joint  property  of  the  partDecship ;  and  Uiat  tht 
72nd  section  of  the  3an]ui]pt  Act,  aa  tp  repiitod 
ownership,  did  not  apply  aa  between  partnen.  r 
'  Ber  Sir  G*  i^Mer^bere  upon  a  diaacdutioQ,  Aim 
property  is  assigned  or:agreea  to  be  aasigned.to  thie 
continuing  partner,  then  the  property  viUhe  ^e^ 
verted ;  but  if  the  i^eement  be  on^y:  executo^^lAie 
property  will  not  be  converted.  Jgjr  iWRto  Coeftrn 
Mnttom  IQLaw  J.  B^.  (N.a.)  Banki^kl ;  1  M.4^ 
&J).  Sfia.  ,.. 

A  person  to  whom  estates  are  n>ortga{[ed  i»-9^ 
cur^)e  balance  due  fro^i  time  te  tinse  -^i  rriffiff 
curmt,  mortgages  hia  interest  undor  the  mortpige 
and  becomes  bankrupt*  In  such  a,  caaei^ia.ipot 
necessary  to  give  notice  of  the  sob^mortgage^o  tbe 
original  mortgagor- to  take  the  mortgage  debtopl 
of  the  order  and  disposation  of  the  original  i»ort»- 
gagee^  Exparte  Mackay  re  Wright,  1  M.  D.|^  D. 
650. 

In  the  assignment  of  debts  from  an  al4  firm  4a « 
new  firm,  where  the  debts  were  very  numeronsand 
amall  (as  the  accounts  of  tallymen)  :-^Held,  that 
the  doctrine  of  notice  did  not  apply,  to  prevent  the 
property  assigned  passing  to  the  aasigneeci  as  in 
the  order  and  disposition  of  the  ba^ur^t.  Ex 
parte  Woodgate  re  LUUe,  1 1 1«aw  J.  Rep,  (»  .sl)  Ranks* 
26;  2M.D.&I).394. 

Where  policies  of  insurance  or  sharea  in  a  hank 
are  assigned  without  notice^  it  will  be  neceasaiy  far 
the  parties  claiming  them  as  in  the  order  and  dia- 
position  of  the  bsAkrup  to  bring  proof  of  repu- 
tation of  ownership  in  the  bankrupt.  E*  parU 
Cooper  re  Young,  1 1  LftW  J.  Rep.  (n.8.)  Bankr.  29 ; 
2M.X>.&D.  L 

The  bankrupts  purchased  certain  copyhold  pro* 
perty,  with  various  fixtures  erected  thereon,  whiek 
were  in  law  removable  as  between  landlord  and 
tenant,  as  well  as  on  the  principle  of  the  benefit  of 
trade.  They  afterwaids  mortgaged  the  property, 
together  with  all  these  fixtures,  describuig  them 
precisely  in  the  words  used  in  the  purchase  deed. 
After  the  mortgage  they  erected  on  the  premisea 
some  other  fixtures  of  the  like  nature,  and  con* 
tinned  in  the  possession  of  the  whole  property  us 
to  the  period  of  thek  bankruptcy ; — Held,  that  A 
these  uttures  passed  to  the  mortgagee,  aa  parcel  at 
the  mortgaged  estate,  and  were  not  to  be  oonsideved 
as  goods  or  chattela  in  the  order  and  dispoaition  o£ 
the  bankrapts  at  the  time  of  their  bai^Lraptcji^ 
within  the  meaning  of  the  72nd  section  of  the 
6  Geo.  i.  a  16.  Exparie  Beynalre  Oye,  2  M.  D. 
&D.443. 

Where  the  bankrupt^  who  waa  a  diieator  of  m 
joint-stock  company,  mortgaged  his  shares  to 
aecure  an  advance  of  money,  but  stipulfted  that  b» 
notice  should  be  given  of  the  tranaactioa  to  the 
company,  not  wishing,  it  to  be  knowA  to  hia  brother 
directors,  and  the  mortgagee  acceded  to  this  stipu- 
lation, the  shares  were  held  to  be  in  the  order  and 
disposition  of  the  bankrupt  within  the  meaning  of  the 
6  Gea  4.  c  16.s.  72.  Ex  parte  JNutting  re  Bamktt 
2M.  D.&D.302. 

Shares  held  by  a  trustee  in  his  own  name^  but 
identified  and  a  truat  declared  thereoUt-'-^HeM,  aot 
to  be  in  the  order  and  diapeaition  of  the  bauknipt. 
Pinkett  V.  Wrigktj  12  Law  J.  Rep.  (ir.fl.)  Ch.  118;  % 
Hare,  120. 
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A,  Mttg-  tte'owtier  of  ^etiaiD  goods,  by  deed,  fq 
eftiiddention  of  natural  lore  and  afTection,  garo 
lk«Bi  to  bU  son  B,  upon  traat,  to  pernnt  and  sufi^r 
A  to  Haye  tlie  ufte  and  ettjoyment  of  them  fot  life, 
and  lAcT  Mi  decease,  to  and  for  this  benefit  of  B, 
M4  «xeettfa>fs,  adntinistraton,  and  asidgna.  Th!» 
dihed,  tmd  tSie  trattaflir  of  property,  were  not  made 
paUie  Of  tMtoiifroa,  and  A  continued  inyisible  poa- 
•Mrien  of  tlia  goods,  nntil  tbe  tSnte  of  his  bank- 
lUptey  ^-^Held,  that  Ibe  goodft  mere  in  the  order 
and  dispontion  of  A,  with  the  consent  of  the  true 
vmaer,  vthAer  the  terms  of  the  72nd  section  of  the 
Bittkntpe  A^  Sx  parte  Cattli  re  Acrnman,  1 2  Law 
I,  B«p.  (K.9.)  Bankr.  80 ;  S  M.  D.  &  D.  1 17. 

Goods  cf  an  intestate  rematindd  in  the  hands  of 
two  of  her  neitt*of*-]ctn,  up  to  the  time  of  their 
lMaikrupt«y,  which  happened  two  years  after  the 
death  of  the  intestate,  without  any  administration 
haT&g  been  taken  out  to  her  estate  and  effects,  al- 
though the  bankrupts  had,  preyiously  to  the  bank- 
ruptcy, pitfd  acYfral  of  her  debts  :^ — Held,  that 
these  {j^oods  were  within  the  72nd  section  of  6  Geo.  4. 
e.  16,  and  Uifet  the  assignees  were  therefbre  entitled 
to  them,  and  not  the  administrator  of  the  intestate. 
JW  re  Tkomat,  t2  Law  J.  Rep.  (i9.8.)  Ch.  59. 

A  poficy  of  insurance  is  a  chattel  within  the  72nd 
auction  of  6  Oeo.  4.  c.  16  r  and  to  take  it  out  of  the 
order  and  disposition  of  the  bankrupt,  direct  notice 
of  the  assignment  nrast  be  given  to  the  insurance 
company;  namely,  such  notice  as  would  clearly 
mdicate  a  change  of  interest,  and  make  the  com- 
pany liable  to  pay  the  amount  a  second  time,  H 
paid  to  other  persons  than  the  assignee. 

A,  by  deed,  assigned  to  B  a  policy  on  his  life,  to 
secure  a  debt,  and  handed  over  the  policy  to  B. 
The  prennnms  were  paid  by  B,  but  the  receipts 
were  given  by  the  company  as  to  A.  A  became 
tenkrupt,  and  B,  after  some  treaty  with  the  as- 
signees in  bankruptcy,  continued  to  pay  the  pre- 
itirame  till  A'a  death.  After  A's  death,  nis  assignees 
daittied  I9ie  money  due  upon  the  policy,  as  in  the 
order  and  disposition  of  the  bankrupt  The  only 
eridenoe  of  notiee  to  the  company  was  a  note  in  the 
margin  of  their  books,  opposite  the  declaration 
liade  by  A  on  the  occasion  of  effbcting  the  policy, 
**  Letters  to  be  sent  to  C  &  W,  by  order  of  C." 
G  fr  W  were  the  tolieitors  of  B,  but  it  did  not  an- 

£ir  that  flint  was  known  to  the  company  :*-Hefd, 
t  this  was  not  sufficient  notice  to  take  the 
amount  due  on  the  policy  out  of  the  order  and  dts- 
pention  of  the  bankrupt;  but  that  B  waii  entitled 
oMy  tfo  a  Ueii  thereon,  fbr  the  anhourit  of  Ifhe  p^' 
miums  paid  by  him,  with  interest  Wett  f.  Reid, 
n  Law  J.  Rep.  (jf.s:)  Ch.  24« ;  «  Hare,  249. 
^  Ik  O  ass^n  aH'flteir  stbck  and  efibets  to  tmtteea 
Atf  the  benefit  t6f  tbefr  creditors,  and  ^ssolfe  their 
paitnttAlp  7-  6-  eontinttes  xxA  tHe  same  premised  and 
oanies  en  a' dlfibttet' branch  of  trade,  and  soon 
after warda  takes  in  H  as  a  pattner :  part  of  th^ 
rteifik  ef  S  ft  O,  which  had  been  assigned  to  ts^tees; 
#a8  a  ^aatityof  New  Zealand  fiia  which  remahied 
oimid'hpOiLthe  premhtes,  but  was  separately  ware- 
housed and  kept  distinct  from  the  stock  of  the 
new  psftnei^hip,  and  was  uM  adapted  ibr  the  new 
ncavftctmre  carried  on  by  8  ft  H.  A  separate 
fiat  Was  sued  out  against  H,  and  six  months  after- 
wards a  i^i-Ui  agafnrt  S  ft  0:-^Held,  that  the 
assignees  of  S  ft  O  were  entitled  to  the  flax,  and 


that  the  clause  of  order*  and'di^positfbn'did  ntrt 
apply  to  such  a  statie  of  circumstances.  Ex  parte 
rardon  re  Swantboroughf  2  M.  D-  &  D.  (594. 

Policies  of  assurance  Wfere  mortgaged  and'  d^-I^ 
llvered  to  A,  who  gave  notice  to  the  assurance' 
offices.  A  mortgaged  and  delivered  these  policies 
to  B,  who  gave  no  notice  to  ihe  oMces,  and  did  not 
make  the  transaction  public.  A  afterwards  became 
bankrupt : — Held,  that  the  policie^  wei^  in  the  ordet 
and  disposition  of  A  at  the  time  of  his  bankruptcy. 

The  rule  in  Williams  v.  Thorp  recognized,  aira 
Ex  parte  Smith  (2  Sim.  857,)  overruled.  Ex  porter 
Foit  re  Daintry,  12  Law  J.  Rep.  (n.«.)  Bankr.  83  \ 
2  Sim.  257. 

An  executor  de  ion  tort  takes  possessioh  of  th^ 
Intestate's  effects,  pay  some  of  his  debts,  arid  car- 
ries on  the  trade  ror  two  yean,  t^hen  he  become^' 
bankrupt,  no  person  having  taken  out  lettets  of  ad-' 
ministration :— Held,  that  the  efibcts  of  the  intes- 
tate did  not  pass  to  the  assignees  of  the.  barikrup^j 
ai  being  in  his  order  and  disposition  with  the  con-' 
sent  of  the  true  owner. 

ifcOTftte— "Where  a  lease  expires  by  bankruptcy,; 
there  can  be  no  good-wiTl  ibr  sale.  Ex  parte  Tho^ 
mas  re  Thomas,  10  Law  J.  Rep.  (n.s.)  Bankr.  75 ;  ± 
M.  D.  ft  D.  294:  reversed  I  Ph.  189;  8  M.  D^. 
&D.40. 

A  mortgaged  a  poliey  of  assurance  to  B,  who* 
gave  no  notice  of  the  mortgage  to  the  office.  B 
mortgaged  this  policy  to  C,  who  gave  no  notice' 
either  to  A  or  the  office.  B  afterwards  became  bank- 
rupt : — Held,  that,  as  against  C,  the  policy  was  in 
the  order  and  disposition  of  B  at  the  time  of  the 
bankruptcy.  Ex  parte  Wood  re  Loosemore,  12  Law 
J.  Rep.  (n.s.)  Bankr.  42  J  8M.D.&D.dl5. 

The  bankrupts  being  mortpgees  of  various  poli- 
cies of  life  assurance,  of  which  the  respective  in- 
surance offices  had  notice,  deposit  them  with  their 
bankers  to  secure  the  repayment  of  advances,  but 
the  bankers  give  no  notice  of  such  deposit  to  th^ 
different  offices : — Held,  that  the  policies  must  'be' 
considered  as  in  the  order  and  disposition  of  the 
bankrupts  within  the  72nd  section  or  the  Bankrupt 
Act,  and  that  the  same  principle  applied  to  one  <5f 
the  policies  whidh  was  effected  with  a  mutual  a!sr 
surance  conuiany.    Ex  partiB  Arku/right  re  Daintry, 

«m:.d.&D:129. 

M  &  R  carried  on  busitaess  in  partnership  toge-' 
ther.  A  deed,  dated  in  "December  ld40,  recited 
Aat  M  ft  R  were  indebted  to  the  parties  thferelb  ht 
tjfke  third  part  (thelf  creditors),  that  they  were  unable' 
to  pay  their  debts  in  fhll,  that  they  had  proposed  to'^ 
pay  10^.  in  the  pound,  and  that  A  had  agreed  to  exe- 
cute a  covenant  fbr  the  better  securifrg  the  due  arid; 
punctual  payment  of  the  compdshion  on  having  the.' 
assignnient  'thereinafter  mehtloriM  nnide  to  n5m.' 
The  deed  then  contaJn^ed  a  covenant  fediri  A  f^ir^hfe' 
payment  to  the  creditors  of  the  compoisitlon,  oh  uf 
before  October  IWl.  The  defed  then  witnessed  tha^ 
M  &  R  assigned  all' the  goods,  debts,  attd  dhatteU 
bdottgittgto  them  as  copartnerii  to  A.  Th^  deed 
was  executed  by  all  the  creditors  except  V ;  who^ 
however,  was  cO^ni^ant  of  all  the  circtitnstan^es. 
M  ft  R  relfnqnished  btisiness  after  the  exe<*utron  of* 
the  deed,  and  A  took  possession  of  the  goods.  M  ft 
R  had  little  or  no  separate  property.  A  became 
bankrupt  on  June  drd,  1841,  and  M  ft  R  were  made 
bankrupts  on  June  16th,  die  petitioning^  creditor 
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fi^qm  J|  L^  8i  Cow  to  tlie  banlurupt^  and  not  of  4  Ioab 
U>  ))lm,  and  tberefQ^e  insuSxcient  to  prove  the  new 
petitioning. ijr^dlvoc'f  4^t  Thirdly^  tl^at  the  pro* 
mii^soi;^.nQte  wm'  also  InaufEcient  for  this  purpose, 
not  1}ein^  evidence  as  again&t  a  strangex  of  an/ 
debt  due  at  the  time  of  it0  date.  .    , 

,  Th^  goods,  fo£  the  proceeds  of  which,  the  acijon 
l^as.Wought,  had  h^en  mortgaged  by  the  bankrupt, 
and  at  the  time  of  the  act  of  bankruptcy  were  in  too 
hfn^^  of  th?  shei^iiT,  having  beon  previouslv  seieed 
I^y  him  under  ^n  execution.  Smble — That  ithe 
goods,  not  being  in  tho  ovder  and  disposition  of  the 
banl^mpt  a^  the  time  of  ^he  act  of  bankruptcy,  di4 
not  pass  to  his  assignees.  Fletcher  ▼.  Monjiiiw,  li 
Law  J.  JBlep.  (n.8.)  EkcJi.  150 ;  12  M,  &  W.  571. 

.Tenant's  £xturea  are  not  within  the  72ud  section 
of  g  Geo.  4.  c«  16.  JSjt  parU  Healhcote  re  Qgbourni^t 
2M.I).&I>.71K 

A  bankrupt  e£&cted  a  policy  of  assurance  on 
the  life  of  a  third  party,  and  before  his  bank- 
ruptcy, and  without  any  assignment  in  writ- 
ing, deposited  it  with  the  defendants  as  a  secu- 
rity for  a  balance  due  and  mooev  lent  The 
bankri4)t,  up  to  the  time  of  his  bankruptcy,  stood 
in  the  assurance  books  as  tbe  party  assuring  and 
np.  netioe  of  any  deposit  or  transfer  of  the  pouej^  to 
the  defendant  had  been  given  to  the  assuxaAce 
office.  A  surrender  of  the  policy  was  demanded  by 
the  plalotiffs,  who  were  the  assignees  of  the  bank- 
rupt, before  an  action  brought,  and  refused;  and 
no  part  of  the  balance  or  money  knt  was  |>aid 
or  tendered  before  the  commencement  of  the  action; 
— Held,  that  as  the  transfer  of  the  policy  was  m- 
tendedasalien,  and  not  as  an  equitable  assignment, 
tbe  plaintifis  oould  not  recover  the  policy  in  an 
action  of  trover. 

An  instrument  so  deposited  is  not  in  the  order 
and  disposidon  of  the  bankrupt,  with  the  consent 
of  the  true  owner,  within  the  meaning  of  the  statute 
6  Gea  4.  c  16.  s.  72.  Gibson  v.  Otferbury,  10  Law 
J.  Rep.  (N.8.)  Exch.  219  ?  7  M.  &  W.  655. 

All  the  assured  in  the  Eq^uitable  Assurance 
Office  are  partners  in  the  society,  and,  therefore, 
ckxpress  notice  of  an  assignment  of  a  policy  efiectea 
with  that  society,  need  not  be  given  in  order  to  take 
the  policy  out  of  the  order  and  disposition  of  the 
assignor.  Duncan  v.  Chamberlayne,  10  Law  J*  R^, 
(n.8.)  ChL  307;  11  Sim.  120. 

A  trader  being  indebted  to  the  estate  of  a  testa* 
tor,  in  Mi^  1831,  asaigned  to  the  residuary  legatee 
of  that  testator  a  share  in  a  manufaoturing  concern, 
in  oonsideration  of  which  a  sum  of  money  was  paid 
to  the  trader,  and  the  securities  for  his  debt  were 
gdven  np.  The  manufacturing  business  was  car- 
ried on  in  the  name  of  the  trader,  until  the  2ud  of 
January  1832.  On  the  26th  of  January,  a  fiat  in 
bankruptcy  was  issued  against  tbe  trader^  on  a  debt 
prior  to  the  assignment  :*— Held,  under  tbe  circum- 
stances, that  the  share  in  tbe  manufacturing  con- 
cern was  not  in  the  order  and  disposition  of  tlie 
bankrupt  Bannatyne  v.  Leader t  10  Law  J.  Eep. 
(n.8.)  Ch.  385  ;  10  Sim,  350. 

After  dissolution  of  a  partnership,  the  continuing 
partner  remained  in  possession  of  the  partnership 
ejects,  down  to  the  time  of  the  bankruptcy,  but 
without  any  assignment  thereof  having  been  made 
to  him,  and  carried  on  the  business  upon  his  sepa- 
rate account,  though  in  the  partnership  name : — 


Hel4.  t^atthls  property  wm  V»4w,«dmiurt«red  as 

the  joint  property  of  the  paztnenhip ;  and  that  tfai 
72nd  section  of  the  3aokrujii  Actpas  to  xtpntoi 
ownership,  did  not  apply  aa  between  parUMVi*    :  .' 

Per  Sir  CU  i2M«7-vw  here  .upon  a  diasoliittai^  t^ 
property  is  assigned  ox  agreed  to  be  aa^igood  to  tin 
continuing  partner,  then  the  property  ^itt  he  tiof^ 
verted;  but  if  the  i^xeenoentbe  only  oKecnto^glbi 
property  will  not  be  conveited.  £jf  fmt»  Cctftrmt 
Mnetont  IQ  Law  J.  Eep.  (n«8.)  BankcJbl ;  i  .^^J^ 
&  D.  358.  ,. 

A  person  to  whom  estates  are.  mortgi^ged  tOii»< 
cur^be  balance  due  from  time  to  tin8e4>R.aooo9^ 
cur^t,  mor^ages  his  interest  vndor  ihemoitipige 
fnd  becomes  bankrupt  In  snob  Sf  case  it  ia  not 
necessary  to  give  notice  of  the  8uh*mortgage4o  ths 
original  mortgagor  to  take  the  moctgage  dei^.ojRt 
of  the  order  and  disposition  of  the  original  morth 
gsgee.  JBx  parU  Mackay  re  Wright,  I  SC  B.4^  U 
55a 

In  the  assignment  of  debts  from  an  eld  firm  to  a 
new  firm,  where  the  debts  were  very  ouoseroaaaod 
snaall  (as^  the  aecounts  of  tallymen)  ;-^field,  that 
the  doctrine  of  notice  did  not  apply,  to  prevent  tbe 
property  assigned  passing  to  the  assigneesi  aa  in 
the  order  and  disposition  of  the  bankrupt  Ex 
parte  Woodgate  re  Little,  1 1 1«aw  J.  Rep.  (» vfli)  Bankz* 
25;  2  M.  D.  &  B.  394. 

Where  policies  of  insurance  or  jsharea  in  a  bank 
are  assigned  without  notice^  it  will  be  necessaiy  for 
the  parties  claiming  them  as  in  the  order  and  dis- 
position of  the  baokiup  to  bring  proof  of  repu- 
tation of  ownership  in  the  bankrupt  Ex  parte 
Cooper  re  Youngs  1 1  Law  J.  Rep.  (n.8.)  Bankr.  29 ; 
2M.r).&D.  L 

The  bankrupts  purchased  certain  copyhold  pxo* 
perty,  with  various  fixtures  erected  thereon,  wbidi 
were  in  law  removable  as  between  landlord  and 
tenant,  as  well  as  on  the  principle  of  the  benefit  of 
trade.  They  afterwards  mortgaged  the  propertf, 
together  with  all  these  fixtures,  describuig  than 
precisely  in  the  words  used  in  the  purchaae  deed. 
After  the  mortgage  they  erected  on  the  premisas 
some  other  fixtures  of  the  like  nature,  imd  con- 
tinued in  the  possession  of  the  whole  property  up 
to  the  period  of  their  bankruptcy; — Held,  that  all 
these  Mtures  passed  to  the  mortgagte,  aa  parcel  of 
the  mortgaged  estate,  and  were  not  to  be  ooosidcred 
as  goods  or  chattels  in  the  order  and  dispositioo  of 
the  bankrupts  at  the  time  of  their  baakmptcyf 
within  the  meaning  of  the  72nd  section  of  the 
6  Geo.  i.  o.  16.  Ex  parte  MeyiuUre  Ojfei,  2  M.  D. 
&D.443. 

Where  the  bankrupt^  who  was  a  direotor  of  a 
joint-stock  company,,  mortgaged  his  shares  to 
secure  an  advance  of  money,  hut  stipulated  that  ao 
notice  should  be  given  of  the  tranaactioa  to  the 
company,  not  wishing,  it  to  be  knowA  to  hia  brother 
directors,  and  the  mortgagee  acceded  to  this  8tip»* 
lation,  the  shares  were  held  to  be  in  the  order  and 
disposition  of  the  bankrupt  within  the  meaoiim  of  the 
6  Gea4.  G.  16.S.72.  Ex  parte  Nuttmg  r^  BemkH^ 
2  M.  D.  &  B.  302. 

Shares  held  by  a  trustee  in  his  own  nama  but 
identified  and  a  trust  Sedated  thereon,— 'vHeUt  not 
to  be  in  the  order  and  diapoaition  of  the  bankiupt 
Pimkslt  V.  Wright,  12  Law  J.  Rep.  (v.8.)  Ch.  1 19t  2 
Hare,  120. 


BANltllUFrcY— (BAirkBtrrt^V  PKdWiiir); 


^ 


A,  Mttff  tt«»' othier  of  eettain  goods,  by  deed,  Tn 
0MkflldeniQon  of  natural  lore  and  affection,  gard 
liitim  ta  Ma  son  B,  ttpoti  tmst,  to  penmt  and  suffer 
A  to  have  tlie  uae  and  enjoynKnt  of  them  tot  Ufe, 
a«id  titer  hfe' decease,  to  and  for  the  benefit  of  B, 
M  ezKeabftft,  adminktrators,  and  assigns.  Thii 
iked,  imd  Ibe  tnttslWr  of  jiropeily,  were  not  made 
pMie  or  tnytoriotts,  and  A  continued  in  visible  pos^ 
tMn«n  of  the  goods,  ontil  the  time  of  his  bank^ 
niptey  t-«-HeIdi  that  the  goods  were  in  the  order 
and  dispontion  of  A,  with  the  consent  of  the  trife 
owner,  trader  the  tenni  of  the  72nd  section  of  the 
Baidmtpt  A«l  Sx  parte  Cattk  re  Aernman,  1 2  Law 
3',  lUp.  (8.8.)  Bankr.  80 ;  d  M.  0.  &  D.  1 17. 

Goods  of  ai^  intestate  remained  in  the  hands  of 
two  of  her  neit-of-kin,  np  to  the  time  of  their 
iMikYnptey,  which  happened  two  years  after  the 
death  of  the  intestate,  without  any  administration 
iMrfiag  h^en  taken  out  to  her  estate  and  effects,  al- 
though the  bankrupts  had,  previously  to  the  bank- 
niptey,  pidd  several  of  her  debts  ;^HeId,  that 
fhese  goods  wei^ within  the  72nd  section  of  6  Geo.  4. 
e.  16,  and  that  the  assignees  were  therefore  entitled 
to  them,  and  not  the  admhtistrator  of  the  intestate. 
A  re  Thommtf  12  Law  J.  Rep.  (n.s.)  Ch.  59. 

A  porfiey  of  insurance  is  a  chattd  within  the  72nd 
action  of  6  Geo:  4.  c.  16 ;  and  to  take  it  out  of  the 
order  and  disposition  of  the  bankrupt,  direct  notice 
of  the  assignment  must  be  given  to  the  insurance 
company;  namely,  such  notice  as  would  clearly 
indicate  a  change  of  interest,  and  make  the  oom- 
paiiy  liable  to  pay  the  amount  a  second  time,  if 
paid  to  other  persons  than  the  assignee. 

A,  by  deed,  assigned  to  B  a  policy  on  his  Ufe,  to 
aecure  a  debt,  and  handed  over  the  policy  to  B. 
The  premiwms  were  paid  by  B,  but  the  receipts 
were  given  by  the  company  as  to  A.  A  became 
hankrapt,  and  B,  after  some  treaty  with  the  as- 
signees in  bankruptcy,  continued  to  pay  the  pre- 
miums till  A^s  death.  After  A's  death,  nis  assignees 
olaimed  the  money  due  upon  the  policy,  as  in  the 
order  and  dispositibn  of  the  bankrupt  The  only 
evidence  of  notice  to  the  company  was  a  note  in  the 
margin  of  their  books,  opposite  the  declaration 
fliade  by  A  on  the  occasion  of  eiibcting  the  policy, 
"  Letters  to  le  sent  to  C  &  W,  by  order  of  C." 
G  Ar  W  were  the  tolieitors  of  B,  but  it  did  not  an- 
pen*  that  that  was  known  to  the  company  t'^HekF, 
tiiat  this  was  not  sufficient  notice  to  take  the 
amottnt  dire  on  the  policy  out  of  the  ord^r  and  dis- 
pontibn  of  the  bankrupt;  but  that  B  was  entitled 
My  kfb  a  Itett  th^reott,  Ibr  the  amount  of  fhe  pre- 
miums paid  by  him,  with  interest  Wett  v.  R^d, 
12  Law  J.  Rep.  (if.s:)  Ch.  24$ ;  2  Hare,  249. 

-S  Ht  O  ass^n  all  'tiieir  stock  and  efibcts  to  trustees 
fM  fhebenafit  ilf  tbetr  creditors,  and  dissolve  their 
pftitueistdp ;  ■  9  oontinues  oil  the  same  premises  and 
dimiea  on  a  iSSBiwtkt  branch  of  trade,  and  soon 
after*afd»' takes  in  H  as  a  piiHfier:  part  at  the 
t/Mek  of  S  ft  O,  whieh  had  been  assigned  to  trustees^ 
was  a  ^hntity  of  New  Zealand  ^sat  which  remafned 
niwdd'iipOiLdle  premhws,  but  was  separately  ware- 
housed and  kept  distinct  from  the  stock  of  the 
seW  pattiierthip,  and  waa  hot  adapted  ibr  the  new 
nlaaiwfheiare  oatirted  on  by  S  ft  H.  A  separate 
fiat  "Was  sued  out  against  H,  and  six  lihonths  after- 
Waids  a  Jc^t-fiit  agadhiSt  S  ft  O:— Held,  that  the 
assignees  of  S  &  O  were  entitled  to  the  flax,  and 


that  the  clause  of  ordef  andCdispOsttfOn'did 'iibt 
apply  to  such  a  state  of  circumstances.  'Ej(  parte 
rardon  re  Swaniborough,  2  M.  D.  ft  D.  694. 

Policies  of  assurance  w^e  mortgaged  and'  d^-^ 
liveted  to  A,  who  gave  notice  to  the  assurailco 
offices.  A  mortgaged  and  delivered  these  policies 
to  B,  who  gave  no  notice  to  the  oMces,  and  did  hot 
make  the  transaction  public.  A  afterwards becated 
bankrupt:— Held,  that  the  policle^  were  in  the  order 
and  disposition  of  A  at  the  time  of  his  bankruptcy^ 

The  rule  in  WUUams  v.  Thorft  recognized,  aifd' 
Ek  parte  Smith  (2  Sim.  357,)  overruled.  Ex  parte 
Pott  re  Daintry,  12  Law  J.  Rep.  (n.b.)  Bankr.  33 ;' 
2  Sim.  257. 

An  executor  de  ion  tort  takes  possesaioh  of  th^ 
intestate's  effects,  pay  some  of  his  debts,  and  car- 
ries on  the  trade  ror  two  year^,  when  be  become^.' 
bankrupt,  no  person  having  taken  out  Tetters  of  ^d-' 
ministration :— Held,  that  the  effects  of  the  intes- 
tate did  not  pass  to  the  assignees  of  the.  bankrupt] 
as  being  in  his  order  and  disposition  with  the  con- 
sent of  the  true  owner. 

.temftte— "Where  a  lease  expires  by  bankruptcy^ 
there  can  be  no  good-wiH  fbr  sale.  Ei  parte  1*ho-[ 
mas  re  Thomas,  10  Law  J.  Rep.  (sr.8.)  Bankr.  75)  "^ 
M.  D.  ft  D.  i94:  reversed  I  Ph.  189;  3  M.  0. 
&D.40. 

A  mortgaged  a  poliey  of  assurance  to  B,  whij 
gave  no  notice  of  the  mortgage  to  the  office.  ^  B 
mortgaged  this  pulley  to  C,  who  gave  no  notice 
either  to  A  or  the  office.  B  afterwards  became  bank- 
rupt : — Held,  that,  as  against  C,  the  policy  was  in 
the  order  and  disposition  of  B  at  the  time  of  the 
bankruptcy.  Ex  parte  Wood  re  LoosemorCy  12  Law 
J.  Rep.  (n.s.)  Bankr.  42 ;  3  M.  B.  &  D.  3 15. 

The  bankrupts  being  mortgagees  of  various  poH- 
cies  of  life  assurance,  of  which  the  respective  In- 
surance offices  had  notice,  deposit  them  with  their 
bankers  to  secure  the  repayment  of  advances,  but 
the  bankers  give  no  notice  of  such  deposit  to  thd' 
different  offices : — Held,  that  the  policies  must  'be' 
considered  as  in  the  order  and  disposition  of 'tihije, 
bankrupts  within  the  72nd  section  or  the  Bankrupt' 
Act,  and  that  the  same  principle  applied  to  one  6f 
the  policies  which  was  effected  wiw  a  mutual  zisr 
surauce  cdnmany.  Ex  parte  Arkwrigkt  re  Daintry^ 
«M.D.ftD;129. 

M  ft  R  carried  on  business  in  partnet8hi|i  tog^-'' 
ther.  A  deed,  dated  in  December  1^40,  recited 
that  M  ft  R  were  indebted  to  the  parties  thfereto  of 
tfie  third  part  (thclf  creditors),  that  they  were  unablis^ 
to  pay  their  debts  in  fVill,  that  they  Had  J)roposbd  to' 
pay  10^.  in  the  pound,  and  that  A  had  agreed  to  exc-' 
cute  a  covenant  fbr  fte  better  securifrg  the  dhe  ii\\t 
punctual  payment  of  the  com pdsition  ojt  having  th^' 
assignnient  thereinafter  mentioned  nrade'  to  mm.': 
The'  deed  then  containtd  a  covenant  firom  A  for  the 
payment  to  the  lireditor*  of  the  composifton,  oii  of 
before  October  1  $41.  The  defed  thert  witnessed  that 
M  ft  R  assigned  allflie  goods,  debts,  And  ch'ktt^s: 
belonging  to  them  as  copartners  to  A.'  Hie  diied' 
was  executed  by  all  the  crtdiforfe' except  V  j  Who, 
however,  was  cognizant  of  all  the  circumstances. 
M  ft  R  relinquished  business  after  the  exe<^tion  df^ 
the  deed,  and  A  took  possession  of  the  guods.  H  ft 
R  had  little  or  no  separate  property.  A  became 
bankrupt  on  June  8rd,1841,  and  M  ftRweremade 
bankrupts  on  June  16th,  the  petitioning  creditoir 
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right  tbHlife  gWi'i-^-Wel^  "tHi^t  flie  ffooa^'ii'teTenQi 
1h  th'6  oi^d^  atid  ai8^bs!t{b|t'6f' A'attb^^fiinebffii^ 
Vahk^iif)^,  Wfth "the  'fcctfii^^V  df 'ttifc'tfue  imjiet'; 
£i  prtr/c  Zwikifienbart  re  Mai^shaU^  1$'  Law  J".  Eep, 
(us.)  Bankr.  Id;  3  M.  D.  &  D  871. 

Whet)i0r  the  d%e^  did  not  operate  merelr  ss  a 
ile^d  ofcdmpbsition  with  creditots,  qvafri,    i%M. 

A  legatee,  to  whom  an  annuity  is  bequeathed  fVnr 
H^,  gfaiiti  an  antiujty  for  her'Ufb  to  A,  td  b^ 
i^uipg  6tn!  of  the  bequeathed  afitlultv,  itnd  after- 
ward'$  grants  antyther  annnity  for  her  life  to. B,  to  b« 
also  Issuing  out  of  the  bequeathed  annuity,  wbieh 
is  inin^eient  to  answer  both  thft  annuitfea.  By  t 
>  ^onipYdihiw  o^a'  suit  respeetitig  the  pri<fttty  of  the 
charges,  it  is  agreed,  that  B's  annuity  shall  hav^ 
precedencei  and  thattb*TMida$  of  the  bequeathed 


annuity  sball  be  paid  to  A.    A  then  assigns  his  in- 
t^erkf-ft  ii'^tifthi^t^  d^nbiii^Jir  ft8'tHe^A;rfchH$  of 


**7lf.  BW it abpe'airiiig'tliat  A'wjis'tHe  solicitor 6f the 
puvebaser,  and  Was  trv«t^d  Ir^  her  td  d^  aH  that  w«8 
ui-opetfQr.p^eMhfi^  1?he  purchase  and  assignment, 
iiitf  tftat  he  liaidlBfot  hifbrthed  Yi^i  tbAt^he  was  liimMlf 
the  yendoT : — Held,  that  although  the  proper  DOtie'e 
of  the  aS8ignme^,i{r#R>^^i|txiyF1i>  the  annuity  was 
not  in  tl^e  order  and  disposjtioii  of  the  bank)[^pt, 
^rtt  <bei '(wnseiit  6f  Ad!  true  trwn^r.  }ESp<iie 
Smyth  re  Srxmley,  9  M.  I).  ficD.  687. 

A  person  who  had  eifflteted  a  policy  of  insurance 
upon  his  life  in  the  Equitable  Assurance  Coinpsny, 
whereby  h«  had  beoome  a  psjrtBBT  ia  that  society, 
assigned  his  policy  without  ^ving  notice  to  the 
society,  and  became  bankrupt: — Held,  that  the 
policy  sfill  remained  in  the  order  and  disposition 
of  the  bankrupt  Duncan  v.  Chamberlayne  over- 
ruled. Thimfuon  r.  ik)ein,  14  Law  J.  i&p.  (vs.) 
Ch.45S:  IS  Sim.  469. 

A  firm  deposited  a  lease  with  th^ir  bankers  as  a 
security.  Several  fixtures  on  the  premiste  were 
the  property  of  the  firm.  The  lease  expired,  and 
the  firm  continued  to  occupy  the  premises  as  yearly 
tenants,  and  afterwards  made  an  agreement  for  a 
new  lease,  the  counterpart  of  which  was  depodted 
with  the  bankers,  and  they  engaged  to  deposit  the 
ncrw  lease  when  they  obtained  it :  the  firm  then  be- 
came bankrupt,  and  the  landlord  thereupon  declared 
the  lease  forfeited:— Held,  that  the  tenants*  fijctures 
were  not  in  their  **  order  and  disposition,"  so  as  to 
pass  to  their  assignees,  but  that  the  bankers  had  a 
valid  lien  upon  them.  Pearenudt  v.  Derlkm,  18 
Law  J.  Rep.  (w.s.)  Ch.  854. 

A  enterad  into  a  contntct  With  B,  a  trader,  and 
took  from  him  a  policy  of  insurance  on  his  lififr,  as 
a  security  fbr  his  performance  of  it,  and  for  the  re- 
payment of  monies  advanced  to  him.  B  being 
subsequently  in  difiSculties,  the  fact  of  A's  holding 
the  policy  was  mentioned  at  variAus  meetings  of 
his  creditors,  and  A^  agent  also  mentioned  the  cir- 
cumstances in  a  conversation  with  a  clerk  at  the 
insurance  office,  but  it  was  proved  that  the  office 
always  required  notice  in  writing  of  the  transfer  of 
a  policy.  The  Judge  having  told  the  jury,  at  the 
trial,  that  he  thought  that  the  apparent  ownership 
of  the  policy  remained  in  B : — Held,  a  misdirec- 


A,  )A  t^«iiflei;  >cdirtril<Md)trith'&i|(tf  iBi^%iM>ii 
fpfteoih&tiM  Wr  ^L  '  A  -oMftplelied  ^tMlf  ^^MMiiilNAiie^ 
infortti^d  Bthat4f%als  feady;  aiH^  i«<[tMt^p4y^ 
mMl  Bpaid  Athe  0(N.ttad'3req«iiMi»d  A«6  4fie|i 
the  greenhmiBO  foi^  him.  A  MUt  lite'  graedfaMiali't* 
the  preihises  of  0,  ixtftftriinjg  lliiia  tt&at  it  balongel 
i6  B^afid  ]«qu«stliig  him  'toCalU^  «sit0t>f  >k  9^Bt 
wM<^  C  agreed  td  dok  '  B  Viev^  MEir  *tlw'||^«feBu 
fiouset  and  kneW'  nothingf  of  itft  beiiiig  mM'^  O. 
Whil^  it  temaitiied  4>A  0's^i«etaslwwa(lttokah»lMi]ik<- 
»u^:'^Held,  filPst,  that  the  pt«petrtt''ni'tlM  gmrti- 
house  vested  in  B,  by'faxs  sMemteitaaj^piopriaAiii 
Co  himself;  and  si^QoAdly,  thattt^did  uoC  psrSs  totbft 
assfgfnees  of  A/  ik  being  te  Bii/  p^iMlsiWi  wi  fq^tad 
«#ner;-  "mWcm  v.  J9lro*iAiMM^  ItJotW  Jl  S«^(sa) 
CtP.T4^'7«te,{lli«;>«l;    •  "       '  '     ' 

*^  «<niitoi^pollCS«frof  aftSMttb^  Mltt^^>Wtitifepi«Ml 
by  A  with  B,  toMrtM^  't^^U  ^^^ttiki'^A'W^ 
^Ntf  ilMftV'«^tlft^|Mf  ^ti(j[4ntt««>^«  itfUoes 

^i^  if%li)h'^l^rfi^Mfa,|)Mjrl9id^tafeip<fliirt^ 
nfliMrwiifdti  bedMi6  baiAatipi^^-(»ild^»tlfM«litf  ^ 
efes'V^^^  ib  >«lie  <wtef  ^d'  dispoalttMrV^'  M^thfe 
time  of  his  bankrikpl6y.  ^  '*  '  '  .- 
'•  A  tilll  dMrwD-Mk^  and  siMeptadl <by,^v  IdMittade 
pil^bla  to  A,  1M*'depMi«»d  by  A  with  B^te  aiMife 
i  id^bt'  atl«  fWh  A  to  B.  Nfk>n«tloe'Ortitedcpwk 
watt-givetfla Cand  Hke  bill^was  wot^BAoffi^d  if  A 
^tf  B.  •  A  aiftevwavAi  baoama  Ixiailmipf  e-^lM, 
mmt  B' was^ancMlad  i«  di^ttll,>and  %»  an^avtetkat 
the  assignees  might  indorse  it  to  him  without- it- 
ooiirsa. 

0  gttva  a  warvsnt  of  aittorM*f  to  A  lo  aetnm  pay- 
ment of  a  debt  due  fyoni  C  ta  A.  D,  wiio  waa& 
aolioitor  af  C,  aa  the  affant  of  A,  depeaited  thk  war- 
not  of  attorney  with  B,  to  aeewe  a  debt  daa  ftan 
A  to  B.  No  express  notfica  of  this  depaait  was 
given  to  C.  A  aftenMrda  beeama  baoknipts— 
Hald,  Hm,  that  the  oiiviimatatioe  of  ]>  behifftiie 
aoHeitor  of  C,  did  not  a«rottnt  t»  Mtiea  l»  C  oif  tke 
deposits;  and,  secondly,  that  the^^muriant  af  attor- 
ney waa  in  the  order  and  dispoaitian  •f  A  at  the 
time  of  his  bankruptoy;  £t  partly  PtU»  re  O&ikt, 
18  Law  J4  Rep.  (K.a.)  Bankr.l^;  8  M.D.ft  D.686. 

QtMam^Whather  the  ordisary  Aztorea  of  a  dirall- 
mg-housa,  naraialy,  soah  as  are  removable  as  be- 
tweau  landlord  and  tenattt,  are  to  be  aouaideied  ss 
gaoda  and  obattali,  witUn  the  maaning  of  tiia  eteoie 
of  reputed  ownership,  6  Geo.  4.  c  16.  a.  72 ;  stfas 
to  paas  to  the  assignees  of  tha  bankrupt  tenant,  in 
preferanca  to  the  lian  of  a  moftgagaa,  or  tatiiat  af  a 
tendotfot  fais  unpaid  purobasa-money.  £r  ptirte 
King  re  Waieh,  1  M.  D.  ft  D.  119. 

Although  no  notice  is  givan  to  an  inaonuRe 
offiea  of  tJha  deposit  of  a  poliay  with  an  equitable 
moitgagae,  aaatbif,  that  it  is  mat  a  ease  of  repated 
awnersfaSp,  unless  soma  avidanoa  is  offered  that  the 
bankrupt  was  atill  rapntad  to  ba  tha  owner.  E* 
forte  Rose  re  Rote,  2  M.  D«  &  D.  181. 

Whan  tiie  policy  ia  affected  by  tka  bankmpt 
with  a  mutual  assurance  company,  ia  which  all  die 
inaarers  ara  conridared  aa  partnara,  such  a  aotiee 
ia  not  neoeasary.    Ibid. 

Sembk — Reputed  ownership  of  ahaiaa  most  be 
proved,  and  is  not  to  be  conclosively  mfarred  fimm 
the  absence  of  notice  of  any  lien  upon  Uiem.  JBe 
parte  PooUy  re  Jikineotty  2  M.  D.  &  D.  605. 
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,  A,  a  mf rriunti  is  Lomlofi.  on  tM  17tk  9^  Feb- 
ruary bought  of  B,  an  oil-meichant  at  Hull,  t«s 
tun^rof  ihI,  wkUsh  w«re.pai(i,fQr  by  A'a ^ceeptasce 
fof.  tbe  4W[iMii|t  of  tbe  Kiea.  Ujim)  tbf  oonpletioa 
of  tbe  puinhaae,  tk«  oil.  was  drawn  off  from  tb^ciir 
lenia  in  irhicb  B  k^t.bis  atockf  apd  put  into  niA^ 
lff9a.««i]ia».«lueb  w«fe  oumb^ved  itikd  izurkcdwitli 
i&^«.  iaittalf ,  ao4  rfiniov«d  into  anatber  W9xe)»f>ut^ 
pllkd  |k«  tbipping  waiebouae,  t04iiirai^  A'«  or4ea 
a«lo  th^vhipnieiit.  On  the  8tb  of  Ma^qb,  A..d»- 
,iDaiideii  the  d^reiy  (tfth*  oil,  but  3^  having  tbtn 
snapended  payment*  aaid  that  he  ooul4  not  cUlivflr 
the  eU  nitboul  authority.  On  the  3rd  of  Apral  a 
iiat  wae  iecnuedegalmt  &  :'^Held»  tb»l  the  loU  yi^$ 
«ot  iiLtbii  poesflwen  of  3  Aemputed  owaeraWi^tuiA 
«bo  Mtaiiii^  of.  tJ^  <{  Gee.  4.  «.  10,  a.  72,  it  being 
Qfceeapffyf  tp  |»o^i8»m«  rep«tati»»  «f  pwnerabip 
besidee  the  mere  fact  of  potpewiott  to  bring  the  qase 
nuthia  ||i9  jpaoviHiHM  of  the  eoaetment.    JEc  pprle 

JkpntBd.qwiwtebip  ef  potieicn  «f -aMuiwMe  ia^« 
^ataMT'^f  Ibol  to-  be  ptoveai  enkd  net  ta  be  oooolu- 
4My  iBtare^  fs«»i  the  wentof  a  n^ti^  te  tb^effloe 
ofaAneaitniMtttdriiicainbiiaaeeu  Mt  patie  Mmtk- 
cotert  0^6o»rM, 2  M.D.&P.711.  . 
t.rJfc)|iiitbaiwidi»g  a  fiolii^  «f  ideeufaaee  m$^  have 
been  efieeted  with  «  mutiial  ineniance  company, 
Cfpffvif  notiee  of  a  deposit  of  it  by  way  of  equiteble 
viertgeffe  <MHt  be  given  to  the  oompany,  in  order 
te  t«fce  it  ont  «f  the  order  end  diepoeition  of  the 
depeeiler.  £c  pari^  mUdium  r^Br^mltM,  U  fiiin. 
i75« 

An  hotel-keeper   dies   intestate,    leaying   four 

ebildMB»  iip«o  whieh  one  of  her  daughten  takes 

pSMeesien  of  the  atook  and  effects,  and  oontiAuea 

the  bMineen  Sag  a  short  timet  when  she  admits  one 

«f  her  Ivothera  into  partnership,  and  the  tv4>eanry  on 

the  bttwiflsa  together  ia  their  own  names  for  nearly 

two  ye«rs»  p«y>og  some  of  the  iotestate^s  dehta  as 

well  aa  her  fnneral  expenses.     Tbe  daughter  then 

letires,  and  amigns  her  share  in  the  business  to  her 

bmthec,  who  carries  it  on  in  his  own  name  for  six 

Miotttha  longer,  when  a  ^oint  fiat  issues  against  the 

two.     After  their  bankruptcy  «one  of  the  other 

children  talus  out  administration  to  the  intestate, 

and  claims  the  property  from  theassigneee: — Held, 

that  this  could  not  be  eonsidered  trust  property,  hut 

.passed  to  the  aasignees  under  the  olauae  of  reputed 

ownemhip.  Ex  parte  Thomtu  rg  Tkomm,3}l,D,&D. 
40. 

Upon  the  retirement  of  one  of  three  partners, 
tbe  diasolution  of  the  partnership  waa  advertised  in 
the  6asette»  and  their  effects  were  assigned  to  the 
other  two  partners,  who  continued  to  carry  on  the 
bnainesa  in  co-partnership.  Upon  the  bankruptcy 
-ofihe three*- those  effects. were  held  to  belong  to 
tike  new  firm ;  and,  notwithstanding  the  business 
bad  been  carried  on  since  the  dissolution  at  the 
lame  plaee,  and  under-  the-  same  name  as  before, 
they  were  held  not.  tc  be  ia  tbe  order  or  disposition 
«£  the  old  firm.  Bx  parte  Gumey  n-  Giiuceit,  13 
Law  J.  Kept.  (v.B.)  Bankr.  17. 

Two  partners  trade  under  tbe  name  of  one  of 
them  only,  and  upon  a  dtssolutien  that  one  con- 
tinues the  business,  the  other  retiring ;  but  no  ap- 
parent change  takes  place  in  the  £rm.  By  the 
agreement  on  the  dissolution,  the  stock  in  trade 
belongs  to  the  continuing  partner,  who  afterwards 


becomes  bankrupt  The  ^Mt  ip,tr/i^  is  pold  by 
iua  aaaignees  as  his  pepatate  propefty*  9nd  the  re- 
tired partner,  though  cQgnifiant  of  ^he  fact,  makea 
no  objection  or  claim.  On  tne  retired  partner  becoming 
bankrupt ;— Held,  that  the  stock  Ia  trade  was  not 
in  the  reputed  ewneorabip  of  the  two,  but  ought  to 
be  Administered  as  the  sepiursle  esti^te  of  the  con- 
tinuing pajlner.  JSx  parte  Woodre  Toddy  1  De  Ges; 

A  mortgagee  of  a,  policy  of  insurance  deposits  it 
by  way  of  aubmort^age,  and  gives  notice  of  the 
submortgage  to  the  msurance  oJQ^e,  but  not  to  the 
original  mortga^  -w — Held,  thai  this  w^s  sufSclent 
to  take  the  piotUcy  out  of  the  reputed  ownership  of 
tbe  mortgftgee>  £x  parie  Ba/cneU  re  ^eay^  1  Be  Gex, 

{k}  BMtaAngt, 

Part  of  the  efiects  whkb  came  into  the  hancU  of 
an  exiQcutor'a  ass^ptieaa  on  hia  banlarA^ptcy  con- 
eiated  of  specific  aaaets  of  the  testator,  ^^  A  snit  in 
Chancery  being  instituted  for  tbe  admhuf^trnt^n  of 
tbe  testator's  estatOr  the  pjroceeds  ,ot  t)^^se  assets 
weie  ordered  by  the  Court  of  BevieW  to  be  xetained 
and  invested,  although  nonccount*  \^^  bc^n  taken, 
tbe  suit  in  Chancery  not  having  furpceeded  to  a 
deoresb  Em  parte  fVright  re  Biddu^p^  ^  Mtl^  ^  ^* 

4ftL  ..  I.  ; 

(0  C&neeahitnt: 

.  The  Court  authorized  to  issue  «efu:ch  warranta 
for  the  seizure-of  any  of  the  bankrupt! s  efieots  that 
may  be  concealed,  b^  5  &  6  Vigt.  c.  122.  a  SO ;  20 
JLaw  J.  Stat  App.  vXkw 

(P)   MOBTSAOKS  AHD  LifiN. 

(a)  Legal  Mortgagee, 

Qfuere — Whether  a  security  by  way  of  conveyance 
to  a  trustee  on  trust  to  sell  and  pay  out  of  the  pro- 
ceeds the  sum  secured,  is  a  legal  mortgage  within 
Lord  Loughborough's  order*.  Ex  parie  Bamett  re 
JUeu,  S  M.  D.  &  D.  662. 

A  person  to  whom  estates  are  mortgaged,  to  secure 
the  balance  due  from  time  to  time  on  an  account 
current,  mortgages  his  interest  imder  this  mort- 
gage, and  becomes  bankrupt  The  submortgagee 
cannot  have  an  order  for  sale  of  the  original 
mortgage  debt  without  a  preliminary  inquiry  as  to 
its  amount  Ex  parte  Macka^  re  fVrigkt,  \M,D, 
&  D.  650. 

Pending  the  inquiry  the  sub-mortgagee  was  per- 
mitted to  enter  a  claim  for  the  full  amount    J  bid. 

A  nmrtgagee  is  entitled  to  tack  one  mortgage  to 
another  on  his  petition  for  a  sale,  if  the  assignees 
decline  an  offer  made  by  him  to  abandon  all  right 
of  proof  on  their  releasing  the  equity  of  redemp- 
tion in  both  mortgages. 

^  jSembic'^ThAthe  w^uld  be  so  entitled  whether 
sueh  offer  were  made  or  not,  and  that  the  right  of 
tacking  is  tbe  same  whether  the  party  seeking  relief 
is  the  mortgagor  or  mortgagee. 

A  mortgagee  aasigns  the  mortgage  debt  and  exe- 
cutes a  bond  to  the  aasig&ee  for  the  amount,  but  by 
a  memorandum  of  even  date  with  the  assignment 
he  declares  that  he  advanced  to  the  assignor  part  of 
the  debt  only,  and  will  stand  possessed  of  the  re- 
mainder (specifying  the  amount)  in  trust  for  the 
assignor.    Tfao  security  proving  deficient,— Held, 


M» 
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living  thdMBi|rDdiil«it>n<>ri«7  «fr'tO!tiM«meHit'aiM 
SM.  D.  &D.  464.  <•  ■'■  " 

•  •■ .' ''!'  -  (6V'^«iW/ii*^i^/^(v«,. ' '  .     ' .- 

/.  An  MititftMei  Inottg^igBe  apptjriiig  iblrikt  cod^ 
moD  order  must  bring  before  the  Court  Ii11>  tiki 
^nliflirl  widb  wfaom-  the  bankrapt  bad  cbpDilted 
ckedftiolalingltatliesaaie  fra^vljF;  ^tbenrite  fail 
piHilioli  wIllibdtdittnltSRkiriih  caitB^£c^ar«»  AfH 
nr  iMMlMv  I  M..D.  ft  D.  lau 
*  Wkere,  A  btnlbrupt  'bfldt.cKmtiwtod.to  b>3rtoiit« 
idiaBM'iirithe  United  fitMsf  Bank,  :te  oertiioatMi 
pf  .whtckiwaitt  leftin^ttM-baada  ef  th^vsiidiv.aaii 

Sourity  6i  tbei-paTBittit  of.  tfaeigtvateit  portion •f 

OMtllle^  aa  in  the  eaae  of  an  efnitafalemor^ge^  to 
a0i/OTderfiitt2ifiaale<of.ih6  aUna,  in  aatialbatloif 
oC.itbe 'UApaid.  pdiehaav-moneyt.  irith  liberty  to 

S row. lata   teudiflbnnfd.     ExfmrtSkefpturd  rg 
ar/ow,2M.  D.&D.431.  >i 

tOne  o£  aaranO  ittifloaiy  lagataaa^  with  the  con- 
oufniice"af  ihe  'cahcra^  nriueaa  the  exaouton  t9 
a^^m  fltbok,  ipaBa&Bg<pBrt4>f  ike  reaUhwry  eatat^' 
and  tO'  itcnd  bam  Ibe  proeateb'  on  hia>  esaeutlng  ia 
tbevv*  wjdrrintoi  atAomey-  and  depoaitmg  certais 
titi#-dieedB'a8  jiMouinty  foi  the  lep^aoameot  ef  lh« 
ataek  and  payanoBt  of  the  dsvitenda,  but  without 
any  expretciDa  upoii  oi!  teferenceto  hb  ahare  in  tbt^ 
raai4iia:*^eld|l]hatlibe«xeautoia  had»  on  hiabalik- 
mp^cjf^m  hm  im.Uia  jabaraL'  Jbr  parte  MtakiiM  ra' 
JMaAlM,  2  M.  D.  &  D.  fiOA. 

A  abacehaUcrina  comptaLny»  the*  aettlcment  deed 
q€  which  preackiibea'  a  spe(»iio  Anode  for  the  tranafep 
of -ahaiea».Mid'excIndea  from  being  ahavdioldefs  all 
who  are  not  ahippen  of  .goods,'  depoaita  the  «ertifl«' 
oft^tea  -of  hb  ahares^  by.  way  ol  nioitgage  with  %• 
person  not  of  the  prescribed  deacription,  and  wilh^i- 
out  IcdklriDgtbe  pnaeaibed  mode  of  aJieaation  t>— 
Hald^  that  t&'deipaBit  cieailtd  a.Taiid.liaa  aa  agsinft 
hU'aaaigoeca  mihia  beconiing  bankmpt. .  Ek  paru 
iMsy  fv.i/l^'aMm,  2  M.  D.  &  D*  605. 

'Brewerr- agree  to  advanoe  mesny  to  enable  m 


publlaan  to  pay  the  ooinidcntion  for  the  purchase 
of  the.leMe  .ef  «.pMUaenbouae,  aiLtkeuBaeiatBiHl*! 
isff  Jbftt  aa  sodD  aa  tho  Icaae  ss:  eleonted  it  shall  be- 
denrere&IM  and.  4epoBited  'with  -the  bicwefs  ak  a* 
aecurity  for  the  advance.    The  leaaaia aoooi^n*!^ 
oMide.to  the>pfbliaan«slaaaacy  kntOD^taexeou&n 
iaMni!tffedbytiihe)es8orimailodiaie]y.totkarbf0vete^ 
agaal^  wibo^advanoaadtemoiieyw    A  manKanndsiir' 
i4.at/thd.8a«iA  timaaignad  by^epal^lkan,  wkenfeby : 
he  statea  the  deptf^t'lo^a^  k^ea  uM^e  by  himaeJf 

fQI'.Ah<haboiEfafnHrpDaiV*>t(i^^  W*^^  eaoeule  s  legal 
nion^|m:e.,by'Way>  of^. uodeikaar  wkeu'  tefuind;: 
Tht*p«ii2oan  tuxaui  oat  to  hatvB  beeaAt  the  tinie.an 
un9eafft$4<*<ted  baidEnmler-niHeldt.  thai  the  bsetweiw 
had  a  gaOiilSetf  agaiistkia  aaaSgaAeat  ^atw v.  ^amkk,^ 
2  ktUi^.B.  im^^&bi^tr  r.iAmik^  ikidx  C-^ad 
sefJ£,lMWi/aJlcfhifeha^).eh.2Q0i]     .< 

/Wkm  .».  writtan  iiaienMHrandiiiw  ;deeavn«ta|Mniff  >: 
the  purntfaibcin^ioil  dkkdBAiird^<Miled»  tfie.p«^:i 
will  only  be  entitled  to  an  order  aa  on  a  deposit 
without  any  membratidhm  in  wHdng.     Ex  parte 
Smmee'Jaea$lef^lU<J>r9cIkl$^. 

X^ritea  vord  Uy  B  that  ha.  baa  tno]oaed  t\y^  pac^ 
ti^^lasp  o|  aef:$m/hiUe'd4fd»  of  fiffqpcffiy.  wb&ofa  hia  - 


luw  dtfpoiffieA  With  B  fbr'A^IMAffijr  dt^S^  vaA 
hi  th#  a<^edttlk  inblted  ateori^  ^Hm^  «Sttkrli»'ia  AM 
Mlowibg:^**  9,0001..  boiMiEi^  k^8ai,'ftei  at  T^ 
OMViogtoni"  '  A  wMds  t6*  B  a  V>x  ^ntallii&ga(> 
(Un^t  khd  «lk«r  aiMtiHtiM,  wMeAf  B^dbM  not  ^taf« 
tfrfna- until  aiher  A'abankrtipltft,  Wft^nk^  find* tkilt 
the  onlr  deed  nfrladng  to  the  TitheHifgton  estate  is 
Mh  old  pald-off  mortgage?-^ Held,  neretthelei^ 
flwf  tb«  ktler  and  the  seh^dtole  Cakcn  to^eilkCT 
efeated  an  eqitltsUe  ehatge'  on  ike  TitSMringtott 
eatnta.  Exparte-Mtmighirt  Dahd^^^M.'Bi^Ty. 

A  trader  deposits  polftAes  «f  aast^anee^wiA  VU 
kankeM  to  kebtfre  the  fl^atkgbalan^e  ^tte  from  ^K 
Mid  signs  a  memorandum  of  the  ol^ect  ef  the  «e^ 
posit,  df  which  notice  ia  ^ten  to  the  inaitrance 
Ofllee.  Afterwa^a  he  takea*  a  partner,  and  tW 
Mlieies  renMdn,  and  are  trtaited  as  a  stknaStf  At 
ibt  floatittg  baknee  due  from  the  firm ;  b<it  of  Utikr^ 
ohange  in  the  o^eet  of  the  security  no  memmtetf^' 
dnm  is  aigntd,  nor  is  any  notice  g^ven  to  tbe  offie^' 
On  the  firm  becoming  banlnnpit;~-Held,  that'  M 
bankers  were  entitIM  to  the  nsttal  order  as  iu'lAv 
case  tf  kn  equitable  mortgage  withom  a  wrlttai' 
memorandum*  V 

'  A  bond  which  Is  executed  to  aisei^fhe  paymMt' 
of  bills  of  exehMige  fa  mortgaged  t6gether  with  W 
btfle,  which  are  indorsed.  Afterwards  the  nioft- 
gagi^  deposits  the  bond  and  the  bnia  by  way^bf 
Mbmortgage,  and  becomes  bankrupt,  no  notioe  of 
tko  aubmortgage  hairing  been  git«n  to  the  obGgOf  t 
•^Held,  that  the  submortgage  Was  good-  against  the* 
aasigneea.- 

A  depositi  by  way  of  mortgage,  nf  a*  land  order  cP 
^  New  ISealand  Company  field  to  be  good,  w«A- 
out  notice  being  given  to  the  company  *f  the  d6^^ 
poait    Bit  parte  Bafttett  re  Reay,  1  De  Gex,  19^. 

A  banknipt,  in  1880,  deposited  title=-deeda  witiP 
his  bankers,  to  aecnm  a  boating  balance,    f  n  1880;* 
on^  partner  in  the  bank  died,  and  anew  paftner  wsi' 
introdnoed.    The  ^e-deada  continued  in  the  haodlf' 
of  die  new  finn,  and  the  account  with  the  banl^ 
went  on  in  the  same  manner  as  before  ?  and  theie 
was  no  recognMtm  by  the  bankhipt  that  the  de^ 
poait  was  for  the  secnrity  of  the  new  firm,  until  a 
short  lime  prior  to  the  bankmptcy,  in  Pebtnarf 
1841  i-^eld,  that  &e  oifcamstanceB  of  the  d^' 
poait  continuing  in  the  hands  of  the  baukera,  the' 
aoaount  rtrooingon  in  the  same  way,  and  advnnce^i 
Uiiig  made  by  the  toik  tttm  I  SIM  to  the  banli^,^ 
mp(cy)  wns  sufficient' to  eonal^ute  thenar  fiftti' 
e^altabte  mortgageea.     Sif  parte  Obkee  tif  Whrt^ 
1»  Law  J.  Rep.  (K.S.)  Bankr.  69?  2  K.  B;  ft  I^:^ 
2mk 

E^itaUe  mortgage^  by  depoek  of  tUte'  d«ftdi;>' 
with  memorandum  in  writing,  le  <eoi»s  #dvMett 
not  enceedlng  ftspeeified  Mm,  extended  liy^pnnl'- 
evideace  t»  aeoure  f^nthAr  advances.  *  ISba  pthe  Net*^  ■ 
tleskip  re  ButkiU,  14  L*WJ.'  tUp.  ^nA) Bunkt.  9li ' 
2M.  D.  ^D.  I£4i 

l^tliMlaodaiwereecighiaUy 'depositad  wfth  banketfr  • 
for  aafb  cttttody*  the  "pwpMiY  eamptiaad  in  whiek^ 
biiitegvd  to*twia  bratlien  aa  }ei»ttenataflrt'oDee#^. 
thai  ^Mt  tennts  overdMsr  hia  banking  aoaottnt,-  aB#^ 
aaid  that -the  deeds  ahould^be  n  secnrity^  fornny  ad^' 
vancea  the  bank  had  made  or  should  make;  a  pai^  ' 
tition  of  thdi'  propertT  aftetwaids  took  place,  and 
the  deeds  relating  ta  the  pnpecty  taken  h(k>  aematty 
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pluced  1)7  tiie  Wkeca  MoongAt  U»eir  otiicpr  ••0iirir< 
tiep ;  but  th«  d«ed  ^of  faxtition.  was  not  4«p«iiitlKl 
ifith  then.  Tlye  debtor  then  gave  »  meiporMUtiKiii 
Uut  the  dee4«  wiecpjbo  nin«m<aaMUiity  "for.M^f 
adT»oc^  jou  QMy  laalcia  on  ny  »c99ont"i«^Iie)^ 
tbat  tbe  baalLora  -vcpre  ^qujUbla  ip«r|gii§e9f,-.nofH 
wUbstandiDg  tluit.  Uie..oEigiB4  4«p9Mt;W«9  fpr  3M« 
custfoijr*  iv^Uiat)tb»JlMt  title-il«i4 1<^  BW^^Wft 
d^)  b«A,^t  be^a  d9|)«3i^<l;'H^H«14,,^B4lt..th44 
tW  cxprqisifn  ia  tbtf  memorapduna,.  f'  £Mr.finy,)id-i 
▼ances  you  may  make  on  my  account,"  did  not  Qpgt 
6pc  tflHr^Be^fifiiy  to  ^nAitffitfA^  ad/raoe^.  J6«  pfrte 
^Ary  IV  iA^  XO  I^aw  J«  Bepr  (H^9f )  Bmlv,  6^.i 

I  M.  B.  ^  D.  $63. ,,  , 

.  A  t9«tator  devise^  c^ilain  buibiing  land  toitru^^t 
C^/salfi^  and  dedUz>^"tbat  (bey  mlgbttHkake  au^ib 
i^eenents  witb  tlia  pujrchaseKa  thwao^  ^^  to  ^ 
lm:h^EanccoCj^iiymant«f  thi9  parch4a«-in/9n€iyran<( 
to  a<lTanc«  auok  aoma  ibrtb«  purpose  of  asiiiatiqg 
tbcpurobaiieia,  in  buildi^w  -<4|iei:wiae»  in  tba 
inanner  be  bad  been  aficnat^mad  to.4o("  Tlie  tope 
tator  waa  in  tbQ  babit  of  allowing  the  purebaAa^ 
money  to  remain,  aecuced  upon  tbe  land  i  and  alao 
subsequent  advances  made  by  bim  to  asaiat  Ibe  pur-^ 
ohaaers  in  building ;  and  bad  dealt  with  tba  bank- 
mpts  upon  this  ayatom.  After  the  teatatoi'a  deatb« 
the  bankmpfca  purchase  a  pieoe  of  land  from  tba- 
truste«a,  leaying  the  purcbaaMnoney  aecured  upon 
tbe  premiaea ;  aubaequently  the  truateea  advanced 
dOOiL  to  them  for  bu^ldingfi  but  took  no  aecurity  kat 
it  i — Held,  upon  tbe  bankruptcy  o{  the  puvcbaaera, 
that  tbe  truateea  were  equitable  mortgagaea,  tm 
well  fyr  the  advances  as  fsf  <be  pnj0baae-moi:^y. 
Ex  parts  Linden  r^  BakMr^  10  Law  J.  Bep*  (]t.s^)< 
Bankr.  22 »  1  M.  D.  &  D.  423. 

One  owner  in  fee  of  an  eatata,  eubje^  to  a  mort* 
gage,  and  alao  entitled  to  two-'tbirda  of  aa9tber 
eatatc^  deposited  tbe  titla^keeda  relating  tberabOi  to 
sifcnre  a  debt*  AAarwarda  be  wrote  a  letter  to  the 
depositee  in  tbe  following  tarns  i-*-^  Dear  Sir*  I 
will  thank  van  to  send  by  tbe  bearer  the  deeds  I 
called  ibr  laat  Saturday,  in  Bristol.  You  will  i»» 
tain  the  Bnteombe  deeds  and  the  bond.  Those  yoiUr 
l«t  me  have  aball  be  xetnmcd  ag^in  about  the 
nsiddle  «£  tbe  month  \  and  (bia  in  tbe  mean  ^me 
aball  b«  my  receipt  for  them,  and  nndertaking  Sor 
ra-deliveiyJ'  Subsequently,  be  redeemed  the 
prior  mortgage,  and  took  a  surrender  of  the  tenn« 
Of  tbe  otl^r  eatate  he  pcoonred  a  partition,  giving 
lOCUL  fiMT  eqnalitj  of  partitioA.  Kisither  of  tbe 
deeds  hf  wbioh  these  sltemtiona  were  efiecttd  waa 
defiositad  with  the  credit^n  The  ddl>tor  became 
iMmkrupt: — Held,  that  the  letter  was  a  aufficient 
meQUKnuUAm' in  vsitiqg ;  andslaoi  that,  tbe*  e^idt- 
able  mortgage  extended  to  the  estat#  freed  fsam  the 
priw  meitgsgSi  and  te  the  eslata  received,  in  parti«> 
tion.  Mm  parte  Mie^  re  Bfikeft  10.  Lav  J.  B4p. 
(v.a,)  Bankr.9:  1  M.  D.  &  D.  333, 

The  first  memorandum  was  *'  «l  tfcnti^  for  the 
nMVBtef  the  bUT'^  the.  s«ib#eqiMnt  m«norsndam 
was  *<  seearity  Ibf  the  Maouat  of  my  aooountf' ;^^ 
Held,  that  the  depositee  vm  mort^igee  fcr  tha 
balance  ef  bis  genml  ateaaal;  with  mtnoraadaoft 
m  wrttiag ;  aad  was  eatided  to  his  aosts.  Bupatu 
CerkeH  re  Bdieanie^  10  Law.J.  Bap,  (if.s*)  Bankr^ 
6«(  s.  c.  Cerbiii  re  Ethemrdf^  1  bLD»  3i  D.  689« 

A  lease  diepesited  by  way  of  e^ottaible  vieirtiige 


pmpttiiaak  >ta  caieensat  m»lia>'aMnit<er*lba'bteiito;«M 
teaaai|pYwdtbkrat;]ieeffeefH-^fai^(ithattbib  wkn^m 
al^«ettoa>totha.teaairo«l«t  yBxpmW^DtMkki'lil^. 
D.  &D.  539.  1    i  .'{  /.  ^l    "  <- 

Equitable  mortgagaby  h^ir  gpod,  agsinat  aimple 
contract  creditors  of  intestate.  Ex  jutrte  Btune  re 
JMsny iO  i«aw.  J*  Afipb  (Kt«.>  ^Bankrv :  N^  I  iM.  4l^  & 

t>  A  hjatin^  aodtpelod  tapnndiaiv  sattiv  freelmid 
hareditandnia,.wbaali-lR  waa^^ioit  abbtaiipiy'ifiyi^i 
nllarad^b^te'lnagnettBB<vithfBvltbflltibe  iMMdi^ 
taroenU  abould  be  coUtbytfl  to  B,  Ui  ioaeidtaatidO 
•fiecitaih  ^mlsMradnutaBa  ilfyiBfW  A,)todi^  of 
vhkkwem-apipUUt.lb  pa)f.lfteldapodltiii*reafM»i^ 
thfrpafduui^  and  patti*af^iadtloiothsvprin^e^t 
bad  it  was  pfiivtdaii«/thati£Aai^d'by  a'^T^idWf 
Mpay;  lo  B-  tbe  >]miioh4iae»-ttHHiey^  <  and-  ibnr  ladv ^oM 
ma^e  bjhim^  A  beiag.at  BboDty  idithe  nedniflMs 
tn  knakaaele  of  ^  hateditamentbwithJtbsit  ap))TOViftt 
af  Bythtfd  the  agreement  vaatnbe  vdidqbut  «dke'#'^ 
Wise^^the  >MJe  vasi  ihereby '  ooafiannd  abtfolvtohl 
toB.  f  .'    M  V    'I    1/  S.  ,\»   .,A 

iTbO'insDcnr  waataot: repaid' <ta  Bt^nd  be  aiUr- 
wards  paid  me  whole  pKrcbaast-aianay  and  waa  lee 
\Bto-poaaessisa» '  Abeoa>ne<baakBaft:<>-«*iieMi,  tb^ 
dna  agreement  constiftufted  a  coiiiitiedal.^nJhaa*) 
add  not  an  eqaitable  moEtgsge  t  'and  that  asiitli^ 
aaoney  waa  not  paid  at  tbe  appoiatod  tame,  B  wda 
eatidked  ta  retam  the  estate  Ferry  v«  Bieidenocrtfli^ 
12  LawJkBepL(»ja.>  Cb.l04|  4<  Bea.  Ii97.^ 
-  A  nMitgsged  a  polioy,  effeoted  in  the  Great 'Wea^^ 
t»m  Insdiance  Office,  the  headaffioe  of  which  ^Wtf* 
at  Exeter,  to  B,  who  waa  tbe  laciO*  agent  of  th\4 
Oorapany  at  Tiverfep.  B  mortgaged  tUa  pettcy  to 
6  Bad  aftefwarda  became  'bankrapt.  No  iiocicb 
was  given  to  the  bead  office  by  0.  G  was  nnt^en'' 
titled  to  the  benefit  of  tha  paii<^y«^4ai3^  Bat 
parte  Paiek  re  Looimnerey  12  Law  J.  Itep.  (a.tf;)' 
Baakr.44. 

A  iMKty  having  the  posssasum  of  title-deeds,  M 
equitable  laartgagae,  with  a  tneaaatandaai'  of  dei- 
P0ttt».  may  make  an  equitable  monrtgage  of  bia' 
intereat  in  them  bjr-  a  aitnple  deposit  sf  the  deeds' 
without  deKveriag  over  the  memoraadau;   "       ' 

The  pcdtitm'  of  an  eqaitabla  mdfftgag^e  for  a  sale 
nesdnat  beaeiTeden  BBineaasbBaacet,  whose  dtl^ 
waapnartothateftbemertgagoR   Sa^par/lAMM' 
re  HiUfford,    11  Law  J.  Bqpi  (».b.)  Bankn  16 1 
2  M.  IK  3E  B.  6S7. 

Whese  property  is  mortgaged  by  d^pesitof  deeda 
and  aMitistfandatnB)  bnbseqneatly  efea^ted'fistiitaa 
pass  nnlasB  evidence^'an  intantkmte  exoeipt  tbeitt' 
b«.^mwn.    £«  pierfe  Met  re  JSUeedt  11  Law  Jr  (IU|»/ 
(«.«.>  Bankr.  27  9  2  M.  D.  3c  D.  5 1^.     ^       ' 
.'  On.  a  patstianef^aa- equitable  mevtgagofll  for  itbe 
usual  ^rder^  whexa  the  deposit  was  milde  md^  a' 
monA  befoite  die  iatuim  of  tlia  fiat,  the  (Mitt  di« ' 
raatedan  inquhy,updntlkereMMstof  tbe  asslj^tieesv' 
i^ panfe^Cbalar  i«'£Mo%  aM^Di fip B.  137.' 

.  There  mnUt  be  soma  actaal  depesii  t9  odnsAtUie  ^' 
an  equitable  mortgage.    An  eider  an  •  a  Ihisd'  party 
to^depeiita  lease^  when  exeootsd,  ieaol  sufllefetiu 
Ae  partoiPtaryy  f-e  <2oMas»  4]dl  B.  3^  Dvi23S; 


i.i' 


(c)  Intereat  find  JUn^  •    < 

During  the  pending  bftn'apaeal  by*  an  ^ait^fbltf ' 
movtgagee  firmn  tbe  decree  bf  tbte  'tjoait/it  was 
agveed  botweiRi''hla  bnd  tha  bMkMi|ire  ilssigA^ies 
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that  the  property  dhottid  be  sold  and  the  pit)ceed8 
invested  by  the  assignees  to  abide  the  result  of  i\\€ 
appeal,  which  was  accordingly  done.  Three  years 
elapsed  before  a  final  order  was  made  in  favour  of 
the  mortgagee:  —Held,  that  although  he  was  entitled 
to  the  interest  made  hy  the  assignees  from  the 
investment  of  the  proceeds  of  the  sale  of  the  pro> 
perty,  he  was  not  entitled  to  have  interest  calculated 
on  his  debt  subsequent  to  the  date  of  the  fiat  Ex 
parte  Pollard  re  Courtney,  1  M.  D  &  D.  264. 

The  mortgagee  of  property  which  has  been  some 
time  untenanted  and  unproductive,  consents  that 
the  assignee  of  the  bankrupt  mortgagor  shall  let  the 
premises  to  such  person  as  he  may  think  proper, 
the  mortgagee  stipulating  that  his  consent  is  not  to 
be  considered  as  assuming  the  possession  of  the 
preipises  as  mortgagee.  In  pursuance  of  this  ar- 
rangement the  assignee  lets  the  property  and  re- 
ceives the  rents  for  a  period  of  seven  years,  when 
the  property  is  sold,  but  the  proceeds  of  the  sale 
are  not  sunicient  to  pay  off  the  whole  of  what  is 
due  upon  the  mortgage: — Held,  that  the  assignee, 
and  not  the  mortgagee,  was  entitled  to  these  by-gone 
rents.  Ex  parte  Carr  re  Wilketu,  2  M.  D.  &  D.  434. 

A  petition  was  presented  for  the  usual  equitable 
mortgagee's  order,  and  supported  by  evidence  not 
satisfactory  to  the  Court  An  order  was  made  that 
it  should  be  referred  to  the  commissioner  to  inquire 
under  what  circumstances  the  titles  came  into  the 
petitioner's  possession.  The  commissioner  reported 
that  a  sum  of  money  was  due  to  the  petitioner  on 
the  security  of  the  mortgaged  property: — Held, 
that  the  petitioner  was  entitled  to  the  back  rents 
from  the  date  of  the  order  of  reference.  Ex  parte 
Smith  re  Feaoer,  13  Law  J.  Rep.  (N.8.)Bankr.  22; 

5  M.  D.  &  D.  680. 

{d)  Redeeming, 

Where  the  bankrupt  has  executed  several  distinct 
mortgages  of  different  estatesi^  his  assignees  cannot 
apply  to  redeem  one  mortgage  without  also  redeem- 
ing the  others.    Ex  parte  JUager  re  Breeds,  2  M.  D. 

6  D.  328. 

(e)  Tacking. 

A  mortgagee,  by  demise  enters  up  judgment 
Bffainst  the  mortgagor  on  another  debt,  and  dies. 
His  executors  take  from  the  mortgagor  a  memo- 
randum empowering  them  to  hold  the  title-deeds  of 
the  mortgaged  property  as  m  security  for  a  part  of 
the  judgment  debt,  in  addition  to  the  original  mort- 
gaged debt: — Held,  on  the  mortgagor  becoming 
bankrupt,  that  the  executors  might,  as  against  m 
second  mortgagee,  tack  the  whole  of  the  judgment 
debt  to  the  mortgage.  Ex  parte  Cox  re  Squibb, 
2  M.  D.  &  D.  486. 

(/)  Lien, 

Where  a  solicitor  who  was  employed  by  the  trusteea 
under  a  trust  deed,  dies  in  the  preparation  of  the 
deed  and  the  execution  of  the  trusts,  and  the  trustees 
were  afterwards  chosen  assignees  under  a  subse- 
f  uent  fiat  in  bankruptcy  issued  against  the  party 
who  had  assigned  his  efibcts  under  the  trust  deed : — 
Held,that*the  solicitor  could  not  retain  a  sum  which 
had  come  to  his  hands  since  the  bankruptcy,  in 
satisfaction  of  his  charges  relating  to  the  trust 
deed.     Ex  parte  Dean  re  Gibson,  2  M.  D.  &  D.  438. 


A  &  Co.  and  B'&  Co.  engage  in  an  adv^Cnt*  to 
India  and  China  Upon  the  fbUowing  t^rmst^tliat 
10,000/.  was  to  be  invested  in  India  bills,  the  pro- 
ceeds of  which  Were  to  be  remitted  to  China,  A  ft 
Co.  giving  instructions  as  to  oUe  half,  and  fi&Co.  as 
to  the  other  half;  and  the  outlay  of  money  to  either 
party  to  be  saved  by  A  &Co.  negotiating  their  drsfts 
upon  B  Bt  Co.,  and  renewing  them  till  tfaefaiids 
came  home;  the  10,000^  was  to  be  advanced  by 
the  parties  in  equal  shares,  but  B  Be  Co.'s  moiety 
was  to  be  provided  Anr  by  a  bill  drawn  on  them  by 
A  &  Co.,  payable  at  six  months,  and  A  &  Co.'ft 
moiety  by  another  bill  drawn  by  them  on  B  &  Co., 
payable  at  four  months,  which  were  to  be  discounted 
by  A  &  Co.  Bills  and  goods  are  accordingly 
remitted  from  India  fo  China,  where  the  same 
are  realised  by  the  agents  of  A  &  Ca,  and  th« 
proceeds  invested  by  them  in  the  purchase  of 
other  goods,  one  portion  of  which  is  consigned  to 
A  &  Co.,  and  the  other  to  B  &  Co.  in  England. 
B  &  Co.  become  bankrupt  before  their  portion  of 
the  return  proceeds  arrive,  and  A  &  Co.  are  obliged 
to  pay  the  bill  drawn  by  them  for  B  &  Co.*s  moiety 
of  10,000/. : — Held,  that  this  was  not  such  a^foint 
adventure  as  to  give  A  8r  Co.  a  lien  on  B  8r  Co.*s 
portion  of  the  return  proceeds  fbr  the  amount  of  the 
bill.  Ex  parte  Oemmett  re  Boggt,  8  M.  D.  &  D. 
198. 

A  cestui  que  trust,  entitled  to  monies  payable  out 
of  a  fund  in  the  hands  of  trustees,  is  indebted  to  his 
bankers  in  a  large  amount,  by  which  his  account 
is  overdrawn,  and,  in  consideration  of  not  being 
pressed  to  reduce  this  amount,  he  agrees  to  g^vethe 
tiankers  a  lien  on  the  monies  coming  to  him  out  of 
the  trust  ftmd.  He,  thereupon,  addresses  a  note  to 
one  of  the  trustees,  requesting  and  authoiiaing  the 
trustee  to  pay  to  the  credit  of  the  account  of  tiie 
cestui  que  trust,  at  the  bank,  the  monies  payable  to 
him  out  of  the  trust  fund.  The  trustee  is  apprised 
of  the  arrangement  between  the  parties : — HeJd,  on 
the  cestui  que  trust  becoming  bankrupt,  that  the 
bank  had  a  good  lien,  and  that  the  authority  given 
by  the  note  was  not  countermandable.  Ex  parte 
Steward  re  Blake,  3  M.  D.  &  D.  265. 

(Q)   PROTBCTBD  DSALIMGB,  EXECimOVS,  JlVD 

pAiriflBim. 
(«)  Operation  ^24-3  FicL  c.  29. 

A  letter  from  the  bankrupt  to  a  creditor,  saying 
tiut  he  had  resolved  not  to  open  his  bank  on  Mon- 
day, does  not  amount  to  notice  of  an  act  of  bank- 
mpty  within  the  meaning  of  the  2  &  3  Vict.  c.  29» 
but  is  only  notice  of  an  intention  to  commit  an  act 
of  bankruptcy.  Ex  parte  HedXifax  re  Hidge,  2  IL  D. 
ft  D.  644. 

A  debtor  makes  m  deposit  of  a  lease  with  his 
creditor  for  securing  his  debt,  the  debtor  at  that 
time  having  committed  an  act  of  bankruptcy,  of 
which  the  depositee  had  no  notice ;  a  fiat  afterwards 
issues  against  the  debtor,  assignees  are  chosen 
under  it,  and  then  the  2  &  8  Vict  c.  29.  passes  :— 
Held,  that  the  bond  fide  deposit  of  the  lease  was  not 
protected  by  the  statute  from  the  effect  of  the  secret 
act  of  bankruptcy,  the  aasignees  having  been  ap- 
pointed before  the  passing  of  the  act.  Ex  parts 
Famish  reBurghari,  lOLaw  J.Rep.  (K.S.)  Bankr.50; 
1  M.  D.  &  D.  514. 
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nttmiaa*  w  judpnota  on  woiranta  of  alUiroey) 

bot  not  sOTDpleted  by  hU  of  the  gooda  iiriar  U  the 
iuuing  of  the  6>t.  Whiinvi  V'  JiaWnifi,  1  Dowl, 
P.a(s.».)136. 

To  trovtc  by  ths  usigncf  a  of  a  bcnkrupl,  agaimt 
the  ifaeiifi',  tJie  Utter  pleuied  ijadfpnGnt  recovered, 
uid  eiecntion  levied  by  leiiura  prior  to  the  iaX, 
and  wiibout  ootiee  of  any  act  of  bankruptcy.  The 
plaialitr*  ceplied,  thai  the  ju  jgraent  aod  eiecutioa 
vcre  foiiDdeil  on  ■  narnat  of  attorney  givim  by  tht 
btmkrapt  by  way  of  fraudulent  prefcrenc*.  .  The 
rejoiader  traversed  the  frauduleuC  preference,  uid 
iHue  vaa  fouod  Coi  the  defenduits: — ^Held,  that 
the  plunti^  were  eu^ad  to  judgment  am  oittanln 
amdiciii,  the  record  sLewing  the  cue  to  come  niihjn 
leelion  108.  of  6  Geo.  4.  c  16.  Bawdom  v.  Wml- 
•KTlh.  la  lAw  J.  Hep.(s.».)E*ch.  261 ;  lOM.  &  W. 
36;  2"      ■   ""  '       


tain  tiDvet  for  goods  leized  by  an  i 
under  b/./<l  en  a  judgment  on  anHiranioi  aiwr- 
■ey,B[le[  ■  secret  act  of  haduuptcy,  DOtwlthatand- 
iag  2  &  3  Vict.  e.  £9,  if  they  are  not  sold  until 
aOer  the  date  and.  issuing  of  ihe  fiat,  and  notice 
IterooC,  Sk0g  V.  Carltr,  12  Law  J.  Eep,  (n.s.)  Eioh. 
611;  11M.&W.S71;  2Dowl.P.C.[N.a)831. 

Tbeatat.  2  &  3  Vict.  a.  SB.  i.  2.  does  not  apply 
to  B  BBSe  slieie  the  asUgoees  in  bankruptcy  were 
sppointed  before  its  pasBlBC.  Moore  v.  Philiipt, 
CkriHUv.  [;inriii,10LawJ.Rep.(N.a.)Exeh.I29i 
rU.&W.S36(  9DowLP.C.aS4. 

A,  for  the  purpose  of  securing  a  debt  due  to  B, 
assigned  to  B,  some  yeaisberare  A'a  bai]Ifruptcy,lwo 

KUciei  of  assurance,  and  after  an  act  of  bankruptcy 
d  bean  commlttedby  A,B,  without  notice  thereof, 
and  before  the  date  and  Issuing  of  the  Gat  agaiust 
A,  pve  nOticB  to  the  assuiers  of  the  assignment:— ■ 
field,  that  tiie.  tiaosactiqi  nss  valid  under  the 
ilaluteaiS  ■yUt-.c.  29, and  that  ttc policies  couU 
not  be  coDsidereil  to  he  in  thehaaluiipt's  order  aaJf 
dis^DsLtipn  attJiedateofthe  iiiii  ita^ied  agsinat  hi 


127;  2M.D.& 


Vtl 


1  Ph.  105:  affirming  B. 


.  ^  a  .iraifant  of  attorney  i 
_    ^nbyway  offVaudulcutprcfereace,  and  therefore 
not  protei^tod  by  3  &  STiM. -u'SSK-in'otder  to  ihew 
li>at,ajicii  w^rrapt^of.Atloroej  wi«9,gij!en. in  oon- 
temBlalJun  'oC  baBkruotby,  i(  is  not  neceasaiy  Jo 

ibcff.tiiBt.BUJ  failieiflar  a^l  ofbanltruiitcj — 

loBlemjila*-"-     --  •'■-'  "- *■—  "■-••  ■-  ■■' 


7ii^€: 


fhe  rivet  I.    ,  . 

Sproiching  distributioD  of  nis  properly  under  the 
loLrupt  Aot. 

Evidence  that  thepTcrof  the  warrant  of  attorney 
had  in  view  appToaching  impriaanment  for  debt 
and  insolvency,  ii  eridence  for  tlie  jury  that  be 


67t. 

Trover  willlie  againct^  fjieriff  who,  having,  be- 
fore a  Satiu  bankruptcy,  seized sbankrupragoodi, 
under  a  judgment  Tounded  on  a  warrant  of  attorney, 
scllt  ihem  aubsequenlly  to  the  flat  issued  within 
l»o  monlhj  after  6a  enecu^on,  an$  after  notice  of 
an  atl  of  bankruplcy. 

The  efect  of  the  'lOSfh  section  o^  the  6  Ceo.  4. 
DioMT,  1840— letE. 


c  IS.  ia  to  Tary  Ihe.operfttien  of  the  writ  itself,  anfl 
to  eijact,  that  suclienexeeuiioti  shall  not  be  carried 
into  effect  tor  the  benefit  of  the  creditors. 

To  an  action  of  trover  by  the  assignees  of  abant; 
tUDj,  the  defendants  pleaded,  tha(  the  plaintiffs,  by 
relation  of  tbeir  titfc  aa  asaigneea  to  the  act  of 
banlruptey,  were  entitled  to  tbe  poaEeasian  of  ths 
goods;  that  a  writ  of  jl.  /a.  u^on  a  judgment  wa« 
directed  to  the  defendants,  as  sheriff  and  that  before 
the  fiat  th«  defendants  execultd  and  levied  execution 
under  the  writ  against  the  goods,  and  thereby  oom- 
niilted  the  grievsncea,  &c. ;  and  that  the  execution 
wai  really  and  told  ^i  executed  and  leviedi  and 
that  at  the  time  of  executing  and  levying  it,  neither 
the  dcfbndanta  nor  the  execution  creditor  had  notice 
of  ^  prior  act  of  bankruptcy.  Iteplieation,  that 
before  ths  recovery  of  the  said  judgment  against  the 
bankrupts,  they  executed  a  warrant  of  attorney, 
upon  which  judtpneut  vras  entered  up ;  and  that  the 
ssid  writ  of  jt.  Jo.  was  issued  thereon  ;  that  before 
the  execution  of  thejt  fa.,  and  the  entering  up  of 
Judgment  thereon,  the  luuiKinpts  committed  an  act 
of  bankniptoy  j  that  a  Eat  issued  within  less  iban 
twi^  months  of  the  eiecution  and  sate ;  and  that 
after  the  flat,  and  betbre  the  sale,  the  sheriff  bad 
notice  of  tlie  act  of  bankruptcy  and  flst;  that  the 
defendants  did  nftertimrdi,  and  after  the  iaauing  of 
Ihe  fist,  and  artci  notice  tbcreof,  eell  and  dispose  of 
the  goods,  which  is  Ihe  same  conversion  as  in  the 
declaration  mentioned ;— Held,  on  demurrer  to  the 
replication,  that  the  words  "  executed  and  levied" 
Wer»  synonymous,  and  signifled  a  seizure  in  execu- 
tion ;  and  therefore  that  the  replication  did  not 
amount  to  an  argumentative  denial  of  the  averment 
in  the  plea,  that  tlie  defendants  executed  and  levied 
execution  before  the  date  and  waning  of  t)ie  flaf, 
but  was  good  by  way  of  confeasion  and  avoidance. 
ChetKm  T.  Gibbi,  IS  Law  J.  Jlep.  (n.s.)  Eich.  S3  ; 
12M.&W.1111  1  Dowl.  &  L.  P.C.  «0.  , 

Where  A,  a  trader,  on  Ibe  2nd  of  October,  gave  B. 
6n"c  oThis  cttditorp,  an  order  for  n^oney  dro*trbf  ;£ 
board  of  guai^ana  of  the  poor  on  their  treasiIPeK' 
payatle  to  A,  btitnotib  bearer'or  flrdeT;'  indjiivIhS 
4th  of  October  A  committed  an  act  of  batiWiptbi',' 
ofwhich 
treasniei 

the22nj 
could  not 


n  'the  I> 

!nd  of  OetoijBi:,  ' 

To  determine  whether  a  fratidtilent  'preftnmce 
bas  been  given  by  a  banlCTupt  to  one  at  i>it  creditor; 
by  a  payment,  it  will  be  for  the  jury  10  say  *hethet 
thenaymentwasToIuntary,»nA"ilhoul  any  pressure 
by  the  creditor.and  waa  made  when  the  debtor  knew 
that  he  mnsibeatanb-npt,  anain  contcmpiMlon'of 
bankruptcy.  In  order  to  consrtrirti!  "  presanrt,"  M 
is  not  necessary  that  legal  proceedings  ahould  havs 


induced  him  to  pay  against  hii  will,  ftat  vlould  hS 
sufficient  presanre  within  the  meiOring  of  the  bknWJ 
nipt  laws.  From  a  person  being  in  einbalraaart 
ciccamsiances,  ij  does  not  neccsssrily  follow  IhaJ 
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lie  contemplates  bankntptcy,  as  he  may  hope  that 
his  affairs  may  rally  and  come  round.  Green  y.  Brad* 
field,  1  Car.  &  K.  449. 

The  time  of  deliyering  out  a  fiat  in  bankruptcy 
as  an  operatiye  instrument  is  '*  the  date  and  issu- 
ing" within  2  &  8  Vict  c.  29,  and  fxrimA  facte  the 
time  of  delivering  it  out  of  the  bankrupt  oflSce  is 
that  time. 

A  docket  was  struck,  and  a  fiat  bespoke  and  paid 
for  at  12  o'clock.  About  2,  the  goods  were  seized 
under  ti.  fieri  facias*  On  the  same  day,  but  after  the 
seizure,  the  fiat  was  called  for  and  obtained  from 
the  bankrupt  office.  It  did  not  appear  whether  it 
had  been  at  any  previous  time  delivered  out  to  the 
petitioning  creditor,  or  any  person  on  his  behalf: — 
Held,  that  the  execution  was  protected  by  2  &  S 
Vict  c.  29.   Pewiress  v.  Annan,  9  Dowl.  P.C-  828. 

If  an  act  of  bankruptcy  has  been  committed  by  a 
trader,  by  making  an  assignment  of  all  his  property 
for  the  benefit  of  his  creditors,  and  information  of 
that  fact  is  communicated  to  the  attorney  of  an  exe- 
cution creditor,  previous  to  the  issuing  of  a  fi.  fa., 
sued  out  by  such  attorney,  it  is  sufficient  to  invali- 
date the  execution  as  against  the  assignees,  not- 
withstanding the  2  &  S  Vict  c.  29.  s.  1,  and  al- 
though the  fiat  issued  after  the  writ  was  lodged 
with  the  sherifiC  Botkwell  v.  Ttmbreil,  I  Dowl.  P.C. 
(h.8.)  778. 

B  gave  a  warrant  of  attorney  to  the  defendant, 
and  afterwards,  being  in  difficulties,  fraudulently 
procured  all  his  goods  to  be  taken  in  execution  by 
the  defendant,  who  was  not  cognizant  of  the  fraud. 
A  fiat  in  bankruptcy  afterwards  issued  against  B, 
the  procuring  of  his  goods  to  be  taken  in  execution 
being  the  act  of  bankruptcy: — Held,  that  the 
assignees  were  entitled  to  recover  the  goods  in  an 
action  of  trover,  on  the  ground  that  the  transaction 
was  invalid,  being  in  the  nature  of  a  fraudulent  pre- 
ference of  the  defendant  Held,  also,  that  the  exe- 
cutioUi  although  bond  fide  bv  the  judgment  cre- 
ditor, was  not  protected  by  the  statute  2  &  3  Vict 
c.  29. 

Whether  an  execution,  which  is  fraudulent  as 
regards  one  of  the  parties  to  it,  can  be  considered 
a  bond  fide  execution  within  the  meaning  of  that 
ttatnte^qvare.  Hall  v.  Wallace,  10  Law  J.  Rep. 
(N.8.)  Exch.  133;  7  M.  &  W.  368. 

Where,  subsequently  to  the  2  &  3  Vict  c  29,  the 
execution  of  a/rrt  faciag,  on  a  judgment  on  a  war- 
rant of  attorney  (not  given  by  way  of  fraudulent 
preference),  was  executed  by  seizure,  after  a  secret 
act  of  bankruptcy,  but  not  completed  by  sale  of  the 
effects  seized  before  the  issuing  of  the  fiat : — Held, 
that  the  execution  creditor  was  not  entitled  to  the 
benefit  of  it  as  against  the  aasigpiees,  inasmuch  as 
such  execution  was  within  the  proviso  of  s.  108.  of 
6  Geo.  4.  c.  16,  which  is  not  repealed  by  the  2  &  8 
Vict  c.  29.  s.  1.  Whitmore  v.  Robertson,  11  Law  J. 
Rep.  (n.s.)  Exch.  48 ;  8  M.  &  W.  463  ;  1  Dowl. 
P.C.  (n.8.)  135. 

Trover  by  the  assignees  of  a  bankrupt  against  the 
sheriff.  The  defendants  justified,  under  a  judgment 
recovered,  a)E./a.  issued  thereon,  and  a  seizure  be- 
fore the  fiat ;  and  the  plea  also  stated  a  sale  of  the 
goods,  without  averring  that  it  was  before  the  fiat, 
but  averring  that  at  the  time  of  the  seizure  the  exe- 
cution creditor  had  no  notice  of  any  prior  act  of 
bankruptcy.     The  replication  stated,  that  before 


judgment  recoyered,  the  execution  debtor  made  his 
warrant  of  attorney,  authorizing  certain  attondea 
to  appear  for  him  and  receive  a  dedaration  in  debt» 
at  the  suit  of  the  execution  creditor,  and  thereupon 
to  confess  such  action,  or  else  to  sufler  judgment  by 
nil  didt,  or  otherwise,  &c. ;  and  it  then  averred  that 
the  judgment  in  the  plea  mentioned  was  obtained 
on  the  said  warrant  of  attorney,  which  was  given 
by  way  of  fraudulent  preference.  The  rejoinder 
denied  only  the  fact  of  fraudulent  preference,  and 
that  issue  the  inry  found  for  the  defendants : — Held, 
that,  inasmuch  as  it  appeared  on  the  pleadings  that 
the  judgment  was  obtained  on  the  warrant  of  attor- 
ney, and  inasmuch  as  the  warrant  of  attorney  only 
authorized  a  judgment  by  nil  dieiip  or  some  other 
default,  it  was  not  protected  by  the  2  &  S  Vict, 
c.  29 ;  therefore  that  the  case  was  within  the  pro- 
viso contained  in  the  6  Geo.  4.  c.  16.  s.  108,  and 
the  plaintiffs  were  entitled  to  judgment  non  obetamie 
veredicto,  Rawdon  v.  Wentworth,  12  Law  J.  Rep. 
(N.8.)  Exch.  261 ;  10  M.  &  W.  862 ;  2  Dowl.  P.C. 
(n.b.)  287. 

A  trader,  on  the  15th  of  August  1842,  committed 
an  act  of  bankruptcy,  by  assigning  all  his  property 
for  the  benefit  of  his  creditors  to  trustees,  of  whom  the 
plaintiff  was  one,  and  on  the  same  15th  of  August, 
but  before  such  assignment,  a  seizure  of  a  portion 
of  the  trader's  goods  was  made  by  the  sheri^  under 
an  execution  at  the  suit  of  a  bond  fide  hostile  creditor. 
On  the  17th  of  August,  the  sheriff  assigned  to  thii 
creditor  the  goods  so  seized,  in  ^satisfaction  of  his 
execution.  The  plaintiff,  who  was  also  a  creditor  of 
the  bankrupt,  paid  off  the  judgment  creditor,  and 
took  an  assignment  of  these  goods  on  the  12th  of 
October.  A  fiat  was  issued  against  the  trader  on 
the  25th  of  January  1843,  at  which  time  it  wa| 
found  by  the  jury  Uiat  the  goods  remained  in  the 
possession,  order,  and  disposition  of  the  bankrupt : 
— Held,  that  as  the  seizure  was  made  under  the 
execution  before  the  act  of  bankruptcy,  and  the 
title  of  the  judgment  creditor  woold  therefore  faaye 
been  good  as  against  the  assignees,  even  supposing 
he  had  notice  of  such  act  of  bankruptcy,  the  plain- 
tiff who  took  the  assignment  f^om  him  with  notice 
of  the  act  of  bankruptcy,  had  also  a  title  as  against 
them. 

Held,  also,  that  the  72nd  section  of  6  Geo.  4l  c  16. 
is  not  affected  by  the  statute  2  &  8  Vict  c  29,  but 
that  the  words  "  at  the  time  he  becomes  bankrupt" 
are  referable  to  the  act  of  bankruptcy,  and  not  to 
the  fiat 

The  plaintiff  having  paid  off  other  judgment 
creditors,  in  respect  of  goods  seized  under  an  exe- 
cution issued  on  the  23rd  of  August,  and  taken  an 
assignment  of  such  goods  from  the  sheriff; — Held, 
that  though  such  judgment  creditors  might  have 
been  protected  if  they  had  no  notice  of  the  act  of 
bankruptcy,  yet  that  as  the  plaintiff  had  notice 
when  he  took  the  assignment,  he  had  no  title  as 
against  the  assignees  under  the  fiat.  Fawceti  t, 
Feame,  13  Law  J.  Rep.  (n.s.)  Q.B.  300. 

On  the  22nd  of  May,  L  gave  a  warrant  of  attor- 
ney to  confess  judgment  to  the  defendant,  his  cre- 
ditor, who  issued  a  fi.  fa,  thereon  on  the  26th,  on 
which  day  L  committed  an  act  of  bankruptcy. 
Tlie  sheriff  seized  the  goods  of  L  at  9  o'clock  on 
the  morning  of  the  27tb,  and  at  10  o'clock  the 
defendant  had  notice  of  the  act  of  bankruptcy. 
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The  sale  took  place  on  the  7th  of  Jane,  and  a  fiat 
in  bankruptcy  agamst  L  issued  on  the  12th  of 
JvHf,  An  action  of  trover  for  the  proceeds  of  the 
sale  having  been  brought  by  the  assignees  of  L 
against  the  execution  creditor  and  the  sherifi)-^ 
Held,  that  the  execution  creditor,  who  had  not 
interfered  in  the  sale,  was  not  liable  in  trover ;  and 
that,  the  sale  being  before  the  fiat»  the  execution 
was  protected  by  the  2  &  8  Vict  c.  29 ;  and  that 
the  fact  of  the  execution  creditor  having  had  notice 
of  the  act  of  bankruptcy  before  the  sale  made  no 
difikrence. 

Held,  also,  that  theaherilTwas  not  a  wrong- doer. 
WhitwMre  v.  Grtem,  18  Law  J.  Rep.  (ir.s.)  Exch. 
911 ;  18  M.  &  W.  104;  2  Dowl.  &  L  P.C.  17i. 

Notioe  to  a  sheriff's  officer  in  possession  under  a 
writ  of /«  fa.f  of  an  act  of  bankruptcy  committed 
by  the  defendant,  is  not  notice  to  the  execution 
creditor. 

Sembie — ^A  general  notice  to  an  execution  credi- 
tor, that  the  defendant  has  committed  an  act  of 
bankraptcy,  is  sufficient,  without  specifying  it  more 
{larticularly/  Ramsey  v.  Eaion,  11  Law  J.  Rep. 
(V.S.)  Exch.  833;  10  M.  &  W.  22 ;  2  Dowl.  P.C. 
(v.a.)  219. 

Notice  of  a  docket  having  been  struck,  an  act  of 
bmkruptcy  having  been  previously  committed,  is 
BO  notice  of  a  "  prior  act  of  banlunptcy''  within 
the  meaning  of  2  &  3  Vict  c.  29. 

Qnmre — ^Whether  the  notice  must  be  of  some 
■pecific  act  of  bankruptcy.  Hocking  v.  Jcraman, 
18  Law  J.  Bep.  (k.s.)  Exch.  84 ;  12  M.  &  W.  170 } 
I  DowL  &  L.  P.C.  484. 

To  an  action  of  trover,  bv  the  assignees  of  a 
bankrupt  against  the  sheriff,  the  defendant  pleaded 
that  after  the  bankruptcy,  and  after  the  passing  of 
the  2  &  3  Vict  c.  29,  the  plaintifls,  as  assignees  of 
the  bankrupt,  were  possessed  of  the  goods  in  ques- 
tion, by  reason  of  the  relation  of  their  title  to  the 
act  of  bankruptcy ;  that  after  the  bankruptcy,  and 
before  the  fiat,  one  W  sued  out  a  writ  of  fi.fa.f  and 
delivered  it  to  the  defendants,  as  sheriff,  and  that 
they,  before  the  fiat,  seized  and  took  in  execution 
the  goods,  for  the  purpose  of  fevying  the  debt,  and 
thereby  committed  the  said  conversion;  that  the 
easecution  was  really  and  hand  fide  executed  before 
the  fiat ;  and  that,  at  the  time  of  executing  it,  the 
execution  creditor  had  no  notice  of  any  prior  act  of 
bankruptcy  by  the  bankrupt  committed.  Replica- 
tion, that  Ae  bankrupt  procured  the  said  writ  to  be 
saed  out,  and  caused  the  defendants  to  take  the 
goods  in  execution,  with  intent  to  defeat  and  delay 
his  creditors,  and  thereby  committed  an  act  of 
bankruptcy  t  that  qfterwards,  and  after  the  said 
execution,  the  defendants  converted  the  said  goods, 
which  is  the  conversion  complained  of: — Held,  first, 
that  the  words  *'  bond  fide  executed"  referred  to  the 
execution  creditor  and  the  sheriff  and  not  to  the 
bankrupt;  and  therefore  that  the  replication  did 
not  amount  to  an  argumentative  traverse  of  that 
aTerment,  but  was  good  by  way  of  confession  and 
avoidance;  secondly,  that  the  replication  was  not 
bad  in  omitting  to  state  in  what  the  conversion 
conristed. 

Qautre — ^Whether  the  replication  stated  two  con- 
versions, and  was  therefore  bad  for  duplicity,  or 
whether  the  statement  of  the  second  conversion 
amounted  to  an  informal  new  assignment 


Where  the  execution  itself  constitutes  the  act  of 
bankruptcy,  it  is  not  protected  by  the  statute  2  &  8 
Vict  c  29". 

Where  a  party  commits  an  act  of  bankruptcy  by 
causing  his  goods  to  be  taken  in  execution,  and  a 
fiat  issues,  the  sheriff  is  liable  to  an  action  of  trover 
at  the  suit  of  the  assignees,  for  selling  the  goods 
after  the  fiat  Belcher  v.  MamMy,  13  Law  J.  Rep. 
(n.s.)  Exch.  49;  12  M.  &  W.  102;  1  Dowl.  &  L. 
P.C.  441. 

Two  brothers,  A  and  B,  were  partners  in  trade ; 
B,  being  greatly  indebted  to  the  partnership,  bor- 
rowed 500/.,  for  the  repayment  of  which  C  and  D, 
their  uncles,  together  with  a  third  person,  became 
sureties  by  means  of  a  bond,  and  B  pud  400/.  out 
of  the  sum  thus  raised  into  the  partnership  funds. 
B  subsequently  executed  a  warrant  of  attorney  in 
favour  of  C  and  D,  as  an  indemnity  against  any 
claim  on  the  bond,  with  liberty  to  issue  execution 
for  the  entire  amount  on  any  default  B  having 
made  default  under  the  bond,  payment  was  required 
of  C  and  D,  whereupon  C,  who  also  acted  for  B, 
entered  up  judgment,  issued  execution,  and,  on  the 
5th  of  August  1840,  seized  the  partnership  stock. 
On  that  day  A  and  B  committed  acts  of  bankruptcy, 
they  being  utterly  unable  to  meet  their  engagementa, 
which  amounted  to  13,000/.,  their  assets  being  only 
8,0001  On  the  8th  of  August,  A,  in  the  name  of 
the  partnership,  indorsed  to  C  bills  drawn  by  the 
partnership,  and  belonging  to  it,  for  81/.  3«.,  on 
account  of  this  execution,  and  on  the  10th  paid 
him,  out  of  the  partnership  funds,  80/.  on  the  same 
account  A  fiat  in  bankruptcy,  founded  on  the  acts 
of  bankruptcy  committed  on  the  5th,  issued  against 
A  and  B  on  the  12th  of  August: — Held,  that  the 
assignees  were  entitied  to  recover  the  two  sums 
paid  to  C  on  the  8th  and  10th  of  August,  as  they 
were  not  payments  really  and  6ond/(/tf  made  within 
the  meaning  of  the  2  &  3  Vict  c.  29,  even  if  they 
were  received  without  notioe  of  the  act  of  bank- 
ruptcy. 

Sembie,  per  Jlderton,  B, — A  mere  payment  is  not 
a  contract,  dealing,  or  transaction  withm  the  mean- 
ing of  that  statute,  but  is  still  governed  by  6  Geo.  4. 
c.  16.  s.  82. 

Sembie,  also,  that  the  payments  in  question  were 
made  by  way  of  fraudulent  preference,  within  the 
meaning  of  the  latter  statute.  Turquand  v.  Fonder' 
plank,  12  Law  J.  Rep.  (N.S.)  Exch.  132 ;  10  M.  &  W. 
180. 

By  statute  6  Geo.  4.  c  16.  s.  6,  if  a  trader  shall 
file  a  declaration,  signed  by  himself,  that  he  is  in- 
solvent, the  secretary  of  bankrupts  shall  sign  a 
memorandum  which  shall  be  authority  for  an 
advertisement  in  the  Gazette,  and  such  declaration 
shall,  after  such  advertisement,  be  an  act  of  bank- 
ruptcy at  the  time  when  such  declaration  was  filed ; 
and  by  stat  2  &  3  Vict  c.  29.  all  executions  bond 
fide  levied  before  the  issuing  of  the  fiat  shall  be 
validi  provided  the  person  levying  had  not  at  the 
time  notice  of  any  act  of  bankruptcy  by  the  bank- 
rupt committed.  A  creditor,  immediately  before 
making  a  levy,  received  this  notice: — **Mr.  J.  N,  of 
this  place,  has  committed  an  act  of  bankruptcy ;  he 
signed  a  declaration  of  insolvency  yesterday.  I 
have  sent  for  a  fiat"  This  notice  was  received  by 
the  creditor  after  the  declaration  was  signed,  but 
before  it  was  filed ;  the  creditor  levied  on  the  same 
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puTpoited  to  te  a  notice  6f  a  tpeoifie  act  «f  baak- 
nvptoy^  )>nt<ttelitonly-dMip«d  auaotof  batiknifiity 
'  ittfttriy  acditliat  tbe  lewy^y^i  tinnfiiM,  ^lid,  aot- 
'wiUutaDdiiM- the  notice.    ■  .      '    • 

>^QMmni*^^hetl»tt'  u  ^cMralnoliee  t6  a  ondHor 
AiitSD'aetef  bafikrapteykMbeeneommitted  would 
-'be  6uffloieiit  to  ^irevtsnta  levy.  -  €ZM*Mry  T.iM^14 
Lutw  /.  Bep*  <il.«^)  OP.  ld». 
'  0,  B  br«lBer,<oii  the  129tiiof Deoetnbex^ afternetice 
of  an  act  of  bankruptcy  ccmuhted  by  M,  distndned 
M's  geods  lor'lhMe  years'  rent,  due  t&tiie  dfefen- 
d«(at  lip  to  tbe  preceding  Miehaelmaa.  The  goods 
were  appraiMd  at  the  sum  -of  1862,,  being*  the  eXBct 
anurant  of  the  fent  due  and  the  expenses  ef  the 
-  distressL  Anotker  quarter's  rent  ftll  doe  on  the 
25tk  of  December.  On  the  3rd  of  January,  P,  an 
auctioneer,  liirbo,  at  'the  time  of  tiie  distress,  vas  in 
possession  of  the  goods  for  tbe  trustee  under  a  deed 
of  Hssignnient  executed  by  M,  paid  0  196L  for  the 
defendant,  upon  C*8  agieeing  not  to  distrain  again 
for  the  quarter's  rent  due  at  Christmas.  The  fiat 
issued  against  M  on  the  9th  of  Jaiiuary:*^Hdd, 
that  the  assignees  were  not  entitled  to  maintain  an 
action  against  the  defendant  for  money  received  to 
tfaieir  use,  as  these  ftcts  did  not  shew  a  sale  of  the 
gooda. 

QiusTf''— Whether  this  was  a  transaction  protected 
by  2  &  3  Vict  c.  29,  supposing  the  defendant  to 
have  had  no  notice  of  the  act  of  bankruptcy; 
anc^ 

4iU€Bn,  also,  whether  notice  to  the  broker  Was 
notice  to  the  defendant  of  the  act  of  bankniptoy. 
Lackimgton^,  EUiott  13  Law  J.  Rep.  (m.8.)  C.P.  16S ; 
8  Sc.  (n.8.)  275. 

A  letter  by  a  bankrupt  to  his  ereditor,  stating  that 
he  had  comtnitted  cereral  acts  of  bankruptcy,  is  a 
sufficient  notice  of  a  prior  act  of  bankruptcy,  within 
the  2  &  8  Vict  c  29.  Udal  ▼.  WaUmh  14  Lew  J, 
R^  (if.a.)  Exch.  262 ;  14  M.  &  W.  254. 

B,  a  tanner,  committed  a  secret  act  of  bankruptcy 
by  leaTtng  his  house,  but,  before  doing  so*  directed 
the  defendant,  his  foreman,  who  had  been  accus- 
tomed to  manage  the  business,  to  carry  it  on  in  his 
absence.  The  defendant  did  so,  and  receiTed  sereral 
sums  of  money  for  debts  due  to  the  bankrupt,  and 
for  goods  sold  after  the  act  of  banlmiptcy.  He 
also  made  disbursements  by  payment  of  some  of 
the  bankrupt's  debts,  of  housekeeping  expenses,  and 
for  wages  to  himself.  Tbe  payments  were  made 
bondJUt,  and  without  notice  of  the  actof  bankxiq>toy. 
The  defendant  pleaded  nerex  indebted,  and  a  set>on : 
— Held,  that  the  defendant  was  liable  to  tbe  assignees 
of  the  bankrupt  in  an  action  lor  money  bad  and 
received  for  all  the  money  received  bv  him  a^r  the 
aot  of  bankruptcy^  and  was  not  entitled  to  set  oft 
any  of  the  payments  made  by  him. 

Sembie-^ThAt  the  defendant,  under  the  6  Geo.  4. 
c  16.  s.  82,  or  the  2  &  8  Vict  c.  2»i  might  have 
protected  himself  by  a  special  plea  as  to  part  of  the 
payments  and  disbursements  made  by  him  without 
notice  of  an  aot  of  bankruptcy. 

QtuEre,  per  Parhe^  ^.-^Wbethei  the  plea  of  not 
guilty  in  trover  (contrary  to  the  case  of  Stxmclifft 
V.  Hardwieket  2  Cr.  M.  &  B.  1,)  does  not  put  in  issue 
the  fttroHgful  nature  of  the  conversion.  Kynatttm  v. 
Cnmcht  14  Law  J,  tUp.  (ii.a«>  Elch.  324;  14  M. 
&  W.  266. 


(tf)  Other  twa.^  »       '    ^ 

West^  beisig  a  cneditor  of  ene  Martin,  a  banknipty 
and  hmiA^  feequetfdy  refmac4  t&vign  hiseiertiiflBte, 
mas  induocd  to  dose  open  raeeiraig-  the  Mlowing 
goariuMie  feon  &  third  pertons—^lfe.  Joseph  W««^ 
in  eonsidtrBtioB  of  yeur  selling  and  deliveioig  goods 
to  Mr.  Martin  (die  baiAmpt),  i  hereby  gvsswitee 
the  payment  of  the  same,  atfber  the  usnal  oedit^f 
two  mentka  shall  have  expired,  to  tlw  extent  not 
exceeding  die  sum  of  IML,  at  any  tine  during 
•  your  deaUngs  togethen  O.  Cobb."  In  an  adien 
upon  this  guarantieto  recover  160^  fergoodsanppUed, 
•**-Held,  l^at  the  jdaintiff  was  not-entitled  to  recover, 
as  thie  was  a  contract  or  security  operating  as  a 
consideration  to  induce  a  creditor  to  sign  the  bank- 
rupt's oertiflcate,  and  therefore  void  under  ^ 
statute  6  Geo.  4.  a  16.  s.  125.  Hodkey  ▼-  Oohb,  10 
Law  J.  Eep.  (n.b.)  aB.  196 ;  I  G.  &  D.  47. 

To  an  action  of  assumpsit  by  the  assignees  of  a 
bankrupt,  ^e  defendants  pleaded  a  set-o^  on  a 
judgment  against  the  bankrupt  To  this  plea  the 
plaintifis  replied,  that  the  judgment  was  obtained 
upon  a  warrant  of  attorney  which  had  not  been  filed 
within  twenty-one  days,  according  to  the  provisions 
of  8  Geo.  4.  e.  89.  The  defendants  rejoined,  that 
there  was  no  petitioning  creditor's  debt  till  long 
after  the  expiration  of  the  twentynuie  days  from 
the  execution  of  the  warrant  of  attorney :— **Held, 
on  demurrer,  that  the  terms  of  the  act  were  general, 
and  applied  to  ^1  oases  in  which  a  bankraptoy  took 
place,  at  any  time  after  the  expiration  of  twenty- 
one  days  from  the  time  of  the  execution  off  the 
warrant  of  attorney,  and  that  the  rejoinder  was  bad. 
Bnereit  v.  WelU,  10  Law  J.  Rep.  (n.s.)  €.P.  81 ;  9 
DowL  P.C.  424. 

Where  a  trader  having  contracted  a  debt  gave  a 
warrant  of  attorney  to  secure  its  payment  specifieally, 
and  the  creditor  sought  to  enforce  that  secnzity 
against  the  goods  of  the  debtor  in  respect  of  subse- 
quent advances  made  by  the  creditor,  the  Court,  at 
the  instance  of  the  tutigntes,  set  aside  the  proceed- 
ings of  the  creditor. 

Tbe  Court  would  not,  an  the  affidavit  of  the 
plaintiff,  that  he  understood  that  the  warrant  of 
attorney  was  intended  to  cover  subsequent  advanees, 
extend  the  defeasance  to  those  advances.  BeU  v. 
Tidd,  9  DowL  P.C.  949. 

A  having  a  warrant  of  attorney  to  secure  a  debt, 
entered  up  judgment,  and  seised  and  sold  the 
debtor's  goods  under  t^JL/a.,  not  having  had  notioe 
that  the  debtor  had  previously  committed  an  act  of 
bankruptcy.  A  flat  in  banluruptey  having  issued 
the  day  after  the  sale,  and  the  assignees  having 
sued  A  for  tbe  prooeeds  of  the  goods : — ^Held,  that 
they  were  not  entitled  to  recover  them,  as  A  wu 
not  a  creditor  of  the  bankrupt,  within  tlie  6  Geo.  4. 
a  16.  s.  108.  Rameey  v.  Atton,  11  Law  J«  Rep.  (11.8.) 
Exch.  383 ;  10  M.  &  W.  22$  2  Bowl.  P.a  (n.8.) 
219. 

One  of  three  partners  deposited  with  a  joint  cre- 
ditor a  bond  belonging  to  himself  to  secure  tlK 
partnership  debt,  and  the  partners  subsequently 
became  bankrupts.  The  obligor  had  also  given 
two  of  the  bankrapts  a  warrant  of  attorney  to  seonre 
the  payment  of  the  bond,  but  the  warrant  of  attomcy 
was  neither  q>ecified  in  the  memorandum  of  deposit 
nor  mentioned  to  tiie  «redlt(n  when  the  bond  was 
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depodted.  Upon  this  warrant  of  attorney  the 
assignees  having  entered  up  judgment: — Held,  that 
tlwy  ahonld  be  iesdralAad  fcom  further  prooeediug 
mil.  JS»^aH»AiU^ re JUd^tf, 2 M. IX &D.64#. 

In  order  to  xmider  a  wanaat  of  attoniey  valid  as 
against  the  aaaignaea  of  a  bankrupt,  vnder  3  Geo.  4. 
c^  IfS.  a.  3,  it  is  sufficient  that  judgment  be  signed 
upon  it  within  twenty^one  days  after  ite  execution ; 
and  though  Ae  words,  ''er  egoecutiaD  issaed/'  in 
•eotion  2,  nay  have  no  meaniBg,  yet  the  Court  will 
noteonsCnie  **  or"  to  mean  **  and,"  in  order  to  carry 
oat  the  supposed  intention  of  the  legislature.  Ormn 
V.  Wo0€^  14  Law  J.  Rep.  (n.8.)  O.B.217. 

B  S  &  Co.  of  Calcutta  having  coosigned  certain 
goods  to  O  B  in  England,  en  which  they  had  a  lien 
for  the  price,  write  him  word  that  they  intend  to 
draw  in  iavour  of  O  K  &  Co.  for  the  balance  of 
such  shipments,  and  that  they  inclose  bills  of  lacUng 
and  policies  of  insurance  for  the  goods  in  question, 
and  they  also  draw  a  bill  fw  the  amount  on  G  B 
in  fafour  of  G  K  &  Co^  which  they  direct  G  B  to 
**  place  to  account  of  shipments  per  Gardner.*' 
Before  the  goods  reach  England  G  B  beoomea  bank- 
rupt, and  the  goods  come  to  the  possession  of  Ins 
asdgnees : — Held,  that  the  above  expressions  in  the 
bill  and  the  letter  amounted  to  a  specific  appropri- 
ation  of  the  goods  for  the  payment  of  the  bill,  and 
that  the  assignees  were  bound  to  account  to  G  K  & 
Co.  lor  the  preoeeds.  Ex  parte  GUdttamt  re  BoggSf 
a  M.  D.  &  D.  109. 

The  bankrupts  employed  the  petitioners  as  their 
brokers,  for  the  sale  of  East  India  produce,  and  the 
brokers  accepted  bills  to  a  large  amount  in  favour  of 
the  bankrupts^  on  the  credit  a£  gooda  deposited  with 
them  ibr  sale,  and  of  bills  of  lading  for  goods 
•hipped  and  consigned  from  India  to  &e  bankrupts. 
On  die  14th  of  October,  the  bankrupts  being  then 
in  fidl  credit,  proposed  to  the  brokers  to  accept  bills 
in  their  favour,  to  the  amount  of  8,000i,  and  to  in- 
duce them  to  do  so,  informed  them  that  a  cargo  of 
oil  was  consigned  to  the  bankrupts  from  Bombay, 
by  the  ship  Msjestic,  which  they  intended  to  place  in 
the  brokers'  hands  for  sale,  and  undertook  to  hand 
over  to  them  the  bill  of  lading  when  received.  On 
the  24th  of  October  a  fiat  was  issued  against  the 
baa^jrupts,  and  the  bill  of  lading  came  to  the  posses-  - 
alon  of  the  assignees  :**-Held,  that  the  brokers  were 
entitled  to  have  the  bill  of  lading  delivered  up  to 
them,  and  had  a  lien  upon  the  cargo  of  oil  for  their 
general  balance.  Ex  parte  Barber  re  Emms,  8  M.  D. 
&  D.  174. 

Semble,  that  in  an  action  by  an  execution  creditor 
OBI  a  judgment  on  a  warrant  of  attorney,  against  the 
aasignees  of  a  bankrupt,  to  try  the  validity  of  the 
execution,  it  lies  on  the  plaintifi^  if  he  reliee  on 
1  Will.  4.  a  7.  s.  7,  to  shew«  that  the  warrant  of 
attoniey  was  given  in  an  action  commenced  ad- 
versely. Liimit  V.  Cke^ere,  12  Law  J.  Rep.  (ir.s.) 
aB.367;  ID.  &M.14. 

A  trader  disposed  of  his  stock  in  trade,  and  with 
the  proceeds  paid  a  composition  of  7s.  id,  in  the 
pound  to  fourteen  of  his  creditors,  who  had  con- 
eented  to  accept  of  such  composition,  the  majority, 
in  namber  and  value,  of  his  creditors  not  being  paid 
anything.  At  the  time  he  made  the  payment, 
he  had  been  served  with  a  notice  and  affidavit  by 
one  of  the  unpaid  creditors,  under  statute  1  &  2 
Vict.  c.  110.  s.  8  :^Held,  that  it  was  a  question  of 


fact  for  the  jury,  whether  such  payment  was  made 
in  contemplation  of  bankruptcy.  And  the  Judge,  at 
the  trial,  having  directed  the  jury,  that  the  paymentto 
one  of  the  fbnrteen  creditors  oould  not  be  considered 
void,  unless  the  bankrupt,  at  die  time  he  made  it, 
considered  bankruptcy  inevitable: — Held,  that auch 
direction  was  in  substance  correct.  OiVeen  v.  ifca- 
kett^  10  Law  J^  Rep.  (it.b.)  C.P.  MH » 8  Sc  (M.8.)  419. 

The  words  *'  payments  really  and  bondjlde  made," 
in  6  Geo.  4(.  c.  16.  a  82.  mean  paymento  which  the 
party  does  not  mean  to  reclaim. 

A  trader  disposed  of  his  stock  in  trade,  and  with 
the  proceeds  paid  7s.  6d.  in  the  pound  to  fourteen 
of  his  creditors,  including  the  defendant,  who  con- 
sented to  receive  it  as  a  composition  on  their  claims. 
The  rest  of  his  creditors  (nineteen  in  nnmber,) 
reAised  to  accept  the  composition.  One  of  the  un* 
paid  creditors,  on  the  1 6th  of  March,  served  him 
with  a  notice  and  affidavit,  under  1  ft  2  Vict  c  1 10. 
8.  8.  Hie  trader  paid  the  defendant  the  coropooi- 
tion  on  hia  debt,  on  the  5th  of  April.  In  an  action 
by  the  assignees  to  recover  back  the  money,  the 
jniT  having  twice  found  a  verdict  for  the  defendant, 
and  negatived  any  firauduloit  preference,  the  Cotirt 
set  aside  the  verdict,  and  directed  a  third  tri^ 

QMsr^^Whether  under  stat.  1  &  2  Viot  c.  110. 
8. 8.  ^e  act  of  bankruptey  was  complete  before  the 
payment  Oibeon  v.  Muekett,  11  Law  J.  Rep.  (n.s.) 
C.P.22«;  3  Sc  (v.a.)  419. 

Meesrs.  R  &  G  carried  on  buainess  in  partoer- 
ship  together,  and  became  indebted  to  M.  On  the 
4th  of  August  a  docket  was  struck  by  M  against  R 
separately,  who  was  on  the  8th  adjudicated  a  bank- 
rupt Between  the  6th  of  August  and  the  1st  of 
September,  Messrs.  R  &  G  delivered  to  M  bills 
and  money,  part  of  their  joint  estate,  on  account  and 
in  part  payment  of  the  debt  due  to  M,  leaving  how- 
ever a  large  surplus  of  joint  estate: — Held,  that 
there  was  no  case  of  forfeiture  under  6  Geo.  4.  c.  16. 
s.  8.  Ex  parte  Smith  re  BMgh,  12  Law  J.  Rep. 
(N.a.)  Bankr.  84;  3  M.  D.  &  D.  144. 

In  an  action  by  the  assigneea  of  a  bankrupt  to 
recover  back  money  paid  by  the  bankrupt  to  the 
defendant,  as  paid  in  contemplation  of  bankruptey, 
and  by  way  of  fraudulent  preference,  it  was  proved, 
that  frequent  applications  for  payment  had  been 
made  to  the  bankrupt  on  the  defendant's  behalf : — 
Held,  that  the  jury  were  properly  directed  to  say, 
whether  the  paymente  were  made  in  eoneeqtunee 
of  such  applications,  or  fixmi  a  wish  to  give  a  pra- 
ferenoe  to  the  defendant  GooAr  v.  Ptitckardf  12 
Law  J.  Rep.  (n.b.)  C.P.  121 ;  £  M.  ft  O.  329 ; 
6  Sc.  (n.b.)  84. 

Whero  a  party  had  borrowed  money  on  mortgage 
of  some  leasehold  property,  and  a  policy  of  insur- 
ance, and  also  of  certain  stock  of  his  wife's  and 
leasehold  property  of  his  sister's,  and  given  the 
mortgagee  possession  of  the  title-deeds ;  and,  after 
an  act  of  bankruptey,  paid  the  mortgage  money, 
and  got  possession  of  the  title-deeds : — Held,  in  an 
action  by  the  assignees  against  the  mortgagee,  that 
this  payment  was  void  as  a  fraudulent  preferonce. 

A  fiat  in  bankruptcy  is  sufficiently  proved  by 
shewing  that  it  is  under  the  hand  of  a  Master  in 
Chancery,  without  proving  his  appoiotment  to  sign 
fiate  under  1  8e  2  Will.  4.  c.  56.  s.  12.  Marehall  v. 
Lamb,  13  Law  J.  Rep.  (iT.8.)  aB.  75 ;  5Q.B.  \Ui 
ID.&M.  315. 
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(R)  Dividends. 

The  periods  at  which  final  dividends  shall  he  ad- 
vertised under  fiats  issued  before  the  commence- 
ment of  the  6  &  6  Vict  c.  122,  settled  by  Orders  in 
Bankruptcy  of  12th  of  November  1842,  XIX. ;  12 
Law  J.  Rep.  (n.s.)  Bankr.  11. 

The  Orders  in  Bankntptcy  of  tiie  12th  of  Novem- 
ber 1842,  so  far  as  relates  to  the  mode  of  paying 
dividends,  take  effect  from  the  2nd  of  January  1 843. 

The  mode  of  proceeding  in  the  payment  of  divi* 
dends  prescribed  by  the  same  Orders,  XXIII.  and 
XXVIII.;  18  Law  J.  Rep.  (n.s.)  Bankr.  17. 

A  &  B  dissolve  their  partnenhip,  when  B  as- 
signs all  the  joint  property  to  A,  among  which  are 
debts  due  to  the  firm,  to  the  amount  of  602.,  but  no 
notice  of  the  assignment  is  given  to  the  debtors.  A 
and  B  severally  become  bankrupt : — Held,  that  a 
joint  creditor,  who  had  proved  under  the  separate 
fiat  against  A,  was  entitled  to  receive  dividends  on 
his  proof.  Ex  parte  Tayhr  re  Morgan^  2  M.  D.  &  D; 
76S. 

The  estate  of  A,  a  bankrupt,  yielded  a  surplus 
after  paying  20s.  in  the  poimd  on  the  debts  proved ; 
A  was  one  of  the  obligors  in  a  joint  and  several 
bond  to  C,  who  proved  against  A's  estate  for  the 
principal  sum  on  the  bond,  and  a  small  arrear  of 
interest  due  at  the  date  of  the  commission,  and  in 
the  course  of  seventeen  years  A  paid  different  divi- 
dends, amounting  to  20«.  in  the  pound  upon  the 
debt  so  proved,  and  afterwards,  under  a  decree  for 
the  administration  of  the  estate  of  the  co-obligor 
£,  C  claimed  payment  of  what  he  had  not  received 
from  the  estate  of  the  bankrupt,  and  insisted  that 
the  amount  was  to  be  calcnlat^  by  applying  the 
dividends  which  he  had  from  time  to  time  received 
from  the  bankrupt's  estate,  in  discharge  of  the 
interest  then  due,  and  the  surplus  (if  any)  in  dis- 
charge pre  raid  of  the  principal : — Held,  that  such 
application  of  the  dividends  so  received  from  time 
to  time  by  C,  was  correct,  and  that  Uie  dividends 
were  not  appropriations  in  respect  of  the  principal 
sum  due. 

Held,  also,  that  such  payments  from  time  to  time, 
did  not  affect  the  remedy  of  C,  the  obligee,  against 
the  estate  of  the  co-obligor.  Bower  v.  Marrit,  10 
Law  J.  Rep.  (n.s.)  Ch.  956;  Cr.  &  Ph.  851. 

A  dividend  was  declared  amongst  the  creditors 
who  had  proved,  and  whose  names  were  contained  in 
a  list  produced,  and  amongst  other  creditors  who 
should  come  in  within  a  given  time,  where  the  pro- 
ceedings in  an  old  commission  were  lost  In  re 
JRobinsm,  10  Law  JT.  Rep.  (n.s.)  Bankr.  67. 

Practice  as  to  staying  the  order  of  dividend  until 
an  action  has  been  tried.  Ex  parte  Turquand  re 
Fmnderpkmk,  11  Law  J.  Rep.  (n.8.)  Bankr.  1;  2 
M.D.&D.339. 

The  legal  right  of  the  general  body  of  creditors 
to  a  dividend  is  never  delayed  at  the  instance  of  a 
creditor  claiming  a  preference,  except  in  clear  cases, 
or  where  his  equity  is  manifestly  preponderant 
Ex  parte  Thompson  re  Derham,  2  M.  D.  &  D.  761. 

A  creditor  cannot  petition  for  the  payment  of  a 
dividend  unless  the  dividend  was  declared  subse- 
quent to  the  proof  of  his  debt  Ex  parte  Lee,  2  M. 
D.  &  p.  780. 

Assignees  of  a  bankrupt  compelled  to  pay  divi- 
dends on  the  application  of  the  person  entitled  to 


receive  {he  same,  although  no  receipt  be  tendered 
to  them.  In  re  Moody,  12  Law  J.  Rep.  (n.s.)  Ch. 
145. 

After  a  dividend  has  been  declared  a  party  en- 
titled, in  respect  of  a  proof,  requests  the  assignees 
by  letter,  to  send  him  the  amount  of  his  dividend  in 
a  post-office  order,  promising  to  send  a  receipt  by 
rttam  of  post  The  assignees  send  no  answer : — - 
HeM,  that  this  i^as  such  a  refrual  to  pay  the  diridend 
as  entitled  the  creditor  to  an  order  upon  petition  at 
the  coat  of  the  assignees  personal  ly.  Ex  parte  Jack-' 
son  re  Moody,  8  M.  D.  8c  D.  1. 

(S)  Of  thb  Bamksvpt. 
(a)  Surrender. 

Provisions  made  for  the  protection  of  bankrupts 
from  arrest  pending  the  proceedings  underthe  fiat,  by 
5  &  6  Vict  c.  122.  s.  23 ;  20  Law  J.  Stat  App.  xiiL 

Provisions  authorizing  the  Court  to  enlarge  the 
time  for  the  bankrupt  to  surrender  himself,  and  sub- 
jecting him  to  punishment  in  case  of  his  not  surren- 
dering, by  o  &  6  Yict  c  122.  ss.  82.  &  3S ;  20  Law 
J.  Stat  App.  xiii. 

The  Court,  to  which  a  fiat  is  directed,  authorised 
before  it  is  opened,  to  order  the  arrest  of  the  bank- 
rupt, and  seizure  of  his  goods,  upon  suspicion  of 
his  being  about  to  quit  England,  or  remove  or  con- 
oeal  his  goods,  to  defraud  his  creditors,  and  to 
review  its  order  subject  to  appeal  to  the  Court  of 
Reriew,  5  &  6  Vict  a  122.  ss.  5  ft  6;  20  Law  J. 
Stat  App.  xiii. 

An  indictment  against  a  bankrupt  on  the  112th 
section  of  the  Bankrupt  Act,  6  Geo.  4.  c  16,  ibr  not 
surrendering  on  the  fbny-seeond  day,  is  bad,  if  it 
does  not  sU^  that  he  had  an  intent  to  defraud  his 
creditors.  Ae  words  "with  Intent  to  defraud  his 
creditors"  f^PP^y  ^  '^^  ^^^  ofifences  under  that  sec- 
tion.   Regina  v.  131/1, 1  Car.  ft  K.  168. 

Where  the  bankrupt  has  been  prevented  by  illness 
from  surrendering  to  the  fiat,  the  Court  will  direct 
the  commissioners  to  appoint  such  time  as  tiiey 
shall  think  fit  to  take  his  surrender,  and  that  the 
costs  rikall  be  paid  out  of  the  estate.  Exparte  Reeve 
re  Reeve,  1  M.  D.  &  D.  624. 

Where  a  bankrupt  was  committed  by  the  Com- 
nnssioners  on  a  warrant,  which  set  out  a  long  exa- 
mination taken  before  them,  in  the  form  of  question 
and  answer,  and  stated  as  the  ground  of  commit- 
ment, that  "several  of  the  said  answers  were  unsa- 
tisfactory, and  particularly  his  answer  to  the  last 
question:'' — ^Held,  that  tiie  warrant  was  ill,  in  not 
stating  with  sufiicient  particularity  the  ofibnce  for 
which  the  prisoner  was  committed,  and  that  he  was 
entitled  to  his  discharge.  In  re  Hadland,  II  Law 
J.  Rep.  (N.8.)  aB.  207;  1  Dowl.  P.C.  (n.s.)  885. 

A  bankrupt  can  have  only  the  common  order  for 
leave  to  surrender  When  the  time  for  that  purpose 
has  expired,  notwithstanding  it  is  his  intention  to 
contest  the  fiat  Ex  parte  Hobhins  re  Hobbbu^  1 
M.  D.  &  D.  667. 

(6)  ExamutatUnh 

Where  a  bankrupt  was  examined  before  the  com- 
missioner respecdng  a  book  which  the  bankrupt 
stated  that  he  had  destroyed,  and  the  commissioner 
thinking,  upon  evidence  produced  before  him,  that 
the  book  had  not  been  destroyed  at  the  time  stated 
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by  the  Itankmpt,  ftcyo^^^  ^^®  examination  aine  die, 
— ^the  Court  Erected  the  examination  to  proceed. 
Bx  parte  G&he  re  Gibbs,  1  De  Gex,  1. 

(e)  mgkt*  and  LiabittHeM. 

Promiaes  by  bankrupta  after  certificate  to  pay  a 
debt  barred  by  it  are  required  to  be  in  writing,  and 
aigned  by  them  or  an  agent  authorized  in  writing, 
by  5  &  6  Vict  c.  122.  a.  43 ;  20  Law  J.  Stat.  App. 

Zlll. 

A  debt  due  from  a  hanlcmpt  though  barred  by  a 
certificate,  ia  a  good  consideration  for  a  promise  by 
the  bankrupt  to  pay  it,  whether  the  promise  be 
made  after  or  befoze  the  certificate. 

But  the  promise  must  be  a  legal  promise  in  writ- 
ing,  distinctly  and  unequivocally  expressed,  bind- 
ing, not  his  estate,  but  the  bankrupt  pereomaUv,  to 
pay :  a  mere  written  acknowledgment  of  a  debt, 
though  implying  a  promise  to  pay,  would  amount 
only  to  an  account  stated,  and  the  promise  would 
be  barred  by  the  certificate. 

A  bankrupt,  after  the  issuing  of  the  fiat  against 
him,  but  before  the  granting  of  his  certificate,  pro- 
mised, in  WTitihg,  to  pay  a  debt  due  by  him  before 
his  bankruptcy  i^^Held,  that  this  promise  did  not 
revive  the  debt,  ao  as  to  enable  the  creditor  to  sue 
the  bankrupt  thereon  in  an  action  of  indebitatus 
auvmpeit.    Kirkpatrick  v.  Tattenall,  1  C.  &  K-  577. 

A  bankrupt,  after  the  fiat  and  three  days  before 
the  certificate,  gave  to  a  creditor  a  memorandum, 
whereby,  in  ccnsideraUon  of  services  before  bank- 
ruptcy, he  promised  to  pay  him  his  debt  by  instal- 
menta  at  futase  dates : — Held,  in  the  absence  of 
fraud,  a  valid  promise,  notwithstanding  the  certi- 
ficate. Kirkpatrick  v.  Tattertall,  14  Law  J.  R^. 
(x.«.)  £xch.  209 ;  13  M.  &  W.  766. 

A  bankrupt,  who  was  abroad  when  the  commis- 
sion was  issued,  after  the  lapse  of  many  years,  re- 
turned to  England  and  obtamed  an  order  for  leave 
to  surrender  and  pass  hia  last  examination;  he 
accordingly  went  down  from  London  to  Liverpool 
to  attend  the  commissioners  for  this  purpose ;  but 
no  one  expressed  any  wish  or  intention  to  examine 
him ;  and  tho  commissioners,  after  taking  hia  sur* 
render,  adjourned  the  last  examination  for  three 
months,  but  not  at  the  request  of  the  bankrupt  ^— 
Held,  Uut  the  bankrupt's  non-attendance  at  the 
a^oorned  meeting  did  not  deprive  him  of  his  right 
to  an  order  on  the  assignees  under  the  132nd  section 
of  6  Geo.  4.  c.  16,  to  declare  how  they  had  dis- 
posed of  hia  real  and  personal  estate.  Ex  parte 
TarkUm  re  Tarleton,  2  M.  D.  &  D.  189. 

On  a  petition  for  the  appointment  of  a  new 
trustee  in  the  place  of  the  bankrupt,  and  that  the 
new  trustee  might  use  the  bankrupt's  name  in  oer- 
tsin  proceedings,  the  petitioner  was  ordered  to  pay 
the  coeta  of  the  bankrupt  and  the  assignees  to  them 
respectively.  The  bankrupt,  who  was  a  solicitor,  and 
acted  for  himself  in  the  matter  of  the  petition,  had 
not  obtained  his  certificate : — Held,  that  the  costs 
ordered  to  be  paid  to  the  bankrupt  belonged  to  him, 
and  did  not  pass  to  the  assigpaees.  Ex  parte  Grim" 
Head  re  Oibbt,  1  De  Oex,  72. 

A  petitioning  creditor  hearing  that  the  bankrupt 
was  about  to  abscond,  obtained  a  writ  of  capuu, 
nnder  1  &  2  Vict  c  110,  and  arrested  the  bankrupt 
The  bankrupt,  instead  of  applyins  for  his  discharge 
mder  that  act,  which  he  might  immediately  have 


done,  remained  in  priiion  for  a  considerable  time, 
and  then  presented  his  petition  to  this  court,  praying 
for  his  discharge,  and  that  the  petitioning  oreditor 
should  pay  all  his  costs,  losses,  aod  expenses,  which 
he  had  thereby  incurred.  Ordered  upon  consent, 
that  the  bankrupt  be  discharged ;  but  held,  that  the 
bankrupt  was  not  entitled  to  any  costs,  losses,  or 
expenses,  incurred  by  his  imprisonment  Ex  parte 
and  re  Webber^  10  Law  J.  Rep.  (n.8.)  Bankr.  27  ; 
1  M.D.  &D.  461. 

Goods  in  the  custody  of  a  messenger  under  a  fiat 
in  bankruptcy,  are  not  tn  cuetodiA  legis,  so  as  to 
prevent  their  being  distrained  upon  for  rent  due 
from  the  bankrupt  to  his  landlord. 

The  74th  section  of  the  6  Geo.  4.  c.  16.  appliee 
only  to  rent  due  before  the  bankruptcy. 

Where^  under  the  6  Geo.  4.  c.  16.  s.  75,  the 
assignees  of  a  bankrupt  decline  a  lease  to  which 
the  bankrupt  was  entitled,  but  which  has  not  been 
delivered  up  by  the  bankrupt  to  the  lessor,  the  pro- 
perty in  the  demised  premises  is  in  the  mean  time 
in  the  bankrupt,  and  until  such  delivery  up  to  him, 
the  lessor  retains  his  right  of  distress  for  the  rent 

Semble — That  the  75th  section  only  exempts  the 
bankrupt  from  personal  liability,  and  does  not  affect 
the  landlord's  right  of  distress. 

Semble,  also,  that  it  is  applicable  only  in  those 
esses  in  which  covenants  are  broken  or  rent  be- 
comes due  after  the  delivery  up  of  the  lease  by  the 
bankrupt. 

Quare — Whether  it  applies  to  a  demise  not  in 
writing.  Briggt  v.  Sewry,  1 1  Law  J.  Rep.  (n.8.) 
Sxch.  193 ;  8  M.  &  W.  729. 

The  defendant  assigned  a  policy  of  Insurance  by 
way  of  security  for  the  repayment  of  a  sum  of 
money,  advanced  to  him  by  the  plaintilB^  with 
covenants  to  pay  the  premiums,  and  to  repay  the 
plaintiff  if  he  should  pay  any  premium,  on  his,  the 
defendant's,  default: — Meld,  tnat  the  bankruptcy 
of  the  defendant,  after  the  commission  of  the 
breaches,  was  no  answer  to  an  action  on  these 
covenants.  Tcppin  v.  Field,  12  Law  J.  Rep.  (n.«.) 
Q.B.  148. 

[As  to  liability  to  commitment,  see  ante  (G) 
Commissioners  (a).] 

{d)  Allowance* 

Provisions  fixing  the  rate  of  allowance  to  be  made 
to  a  bankrupt,  and  authorising  allowance  to  one 
partner,  though  his  co-partner  should  not  be  entitled. 
5  8i6  Vict  c.  122.  ss.  44.  &  45;  20  Law  J.  SUt 
App.  xiiL 

The  Court  will  decline  making  any  order  on  the 
assignees  for  the  payment  of  the  bankrupt's  allow- 
ance, until  the  amount  is  ascertained  by  the  com- 
missioners. Ex  parte  Heron  re  Brookee,  2  M.  D.  & 
D.  648. 

The  bankrupt's  right  to  his  allowance  cannot  be 
prejudiced  by  an  order  to  annul  a  separate  fiat  in 
favour  of  a  joint  fiat ;  and,  therefore,  the  words 
"without  prejudice  to  the  bankrupt's  allowance" 
will  not  be  introduced  into  such  an  order.  Ex  parte 
Llewellen  re  TmOeon,  3  M.  D.  &  D.  573. 

Costs  of  a  petition  for  the  enlargement  of  the 
time  for  surrender  allowed  to  a  bankrupt  out  of 
his  estate,  where  no  blame  attached  to  him.  Ex  parte 
Harrison  re  Harrison,  12  Law  J.  Rep.  (n.8.)  Bankr. 
27. 
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(T)  Cbrtificatb. 

Certificate  of  confonnity  discharges  the  bank- 
rupt from  all  debts  due  by  him  when  he  became 
bankrupt,  and  from  all  claims  and  demands  made 

Sroveable  under  the  fiat  without  prejudice  to  the 
ability  of  his  partners  and  co-contractors,  by  5  & 
evict  c  122.  8.  S7,  20  Law  J.  SUt  App.  ziii. 

Provisions  as  to  the  mode  of  obtaining,  opposing, 
and  the  effect  of;  a  certificate,  in  5  &  6  Vict  c  122. 
ss.  37 — M ;  20  Law  3.  Stat  App.  xiii. 

Creditors  empowered  to  oppose  the  granting  or 
allowance  of  a  certificate,  their  signature  rendered 
unnecessary,  and  securities  and  payments  to  them 
to  prevent  opposition  to  certificate  rendered  void, 
and  creditor  accepting  such,  rendered  subject  to 
penalties,  by  6  &  6  Vict  c.  122.  ss.  S&-41 ;  20  Law 
J.  Stat  App.  xiii. 

Contracts  and  securities  to  induce  creditors  to 
withhold  opposition  to  a  bankrupt's  certificate  ren- 
dered void,  hj  5&6  Vict  c  122.  s.  40;  20  Law  J. 
Stat  App.  ziii. 

(a)  Jlhwanee  qf. 

Certificate  ready  for  allowance,  but  not  allowed 
before  6  &  6  Vict  c.  122.  oame  into  operation : — 
Held,  sufficient  under  the  new  act  snd  allowed 
accordingly.  Ex  parte  Fardy  r§  Fardy,  3  M.  D.  & 
D.  65. 

Where  the  bankrupt  becomes  lunatic,  the  cer- 
tificate will  be  slloweii  and  confirmed  on  an  affi- 
davit made  by  a  third  person  on  his  behalf.  Ex 
parte  May  re  May,  11  Law  J.  Rep.  (n.b.)  Bankr. 
17;  2M.  D.  &D.  SSL 

A  certificate  under  a  country  fiat  allowed,  although 
signed  by  only  two  out  of  four  commissioners.  In 
re  Gardiner,  11  Law  J.  Rep.  (m.b.)  Bankr.  31;  2 
M.  D.  &  D.  583. 

It  is  no  objection  to  the  allowance  of  the  bank- 
rupt's certificate,  that  he  has  received  money  since 
his  bankruptcy  as  a  surveyor  for  valuing  tithe, 
which  he  has  not  accounted  for  to  his  assignees, 
such  mon^  being  considered  as  the  fhuts  of  his 
personal  labour.  Ex  parte  Walters  re  Hand,  2  M. 
D.  &  D.  685. 

Certificate  allowed  where  the  bankrupt  was 
abroad  on  the  production  of  an  affidavit  of  a  third 
party  that  the  signatures  of  the  conditions  were 
properly  obtained.  In  re  fVaterhouse,  2  M.  D.  & 
D.  760. 

Neither  the  Court  of  Review,  nor  the  Lord  Chan- 
cellor, has  inrisdiction  to  allow  a  bankrupt's  cer- 
tificate, unless  the  bankrupt  himself  niakes  an 
affidavit  of  conformity.  Ex  parte  CamUhert  re 
Carruthere,  12  Law  3.  Rep.  (m.b.)  Ch.  220 ;  3  M.  D. 
&  D.  269. 

The  Court  declined  allowing  the  certificate  of  a 
bankrupt  who  had  passed  his  last  examination  be- 
fore the  forty- second  day,  and  ordered  another  day 
to  be  advertised  for  his  Isst  examination.  Ex  parte 
East  re  East,  3  M.  D.  &  D.  321. 

Where  the  fiat  and  proceedings  were,  before  the 
passing  of  the  act  5  &  6  Vict  c.  122,  left  in  pos- 
session of  the  sole  assignee,  who  was  not  to  be  found, 
the  Court  ordered  that  the  commissioner  should  be 
at  liberty  to  proceed  without  them  in  allowing  the 
certificate.  Ex  parte  Baldwin  re  Baldwinf  8  M.  D. 
&  D.  326. 


(b)  Staying. 

Where  all  the  creditors  except  the  petitioners  hsd 
signed  the  bankrupt's  certificate,  and  they,  on  the 
day  before  it  would  have  been  allowed  in  due  couie 
of  law,  presented  a  petition  to  stay  it,  on  the  groond 
that  the  amoiut  of  their  debt,  after  deducting  the 
value  of  the  securities  held  by  tiiem,  would  tun  the 
certificate,  and  that  they  had  been  involved  in  liti- 
gation and  expense  in  establishing  the  validity  of 
tiieir  securities;  but  it  did  not  appear  that  the 
bankrupt  was  a  party  to  such  litigation,  or  occa- 
sioned any  delay  to  the  petitioners,  tiie  Court 
refused  to  stay  the  certificate.  Ex  parte  WkUwertk 
re  Cooke,  2  M.  D.  &  D.  183. 

On  a  petition  to  stay  the  bankrupt's  certificate 
the  Court  wiU  not  grant  the  petitioner  further  time 
to  file  affidavits  in  reply,  unless  in  the  course  of  the 
hearing  there  appears  to  be  just  ground  for  grant- 
ing such  indulgence.  Ex  parte  AUep  re  Wise, 
3  M.  D.  &  D.  180. 

(c)  (Unarming, 

The  Court  will  confirm  the  commissioner's  aDov- 
ance  of  the  certificate  under  5  &  6  Vict  c.  122.  s.  39. 
unless  it  is  proved  either  that  the  bankrupt  has  not 
conformed,  or  that  there  is  some  real  foundation  for 
impeaching  his  conduct  Ex  parte  Aleop  re  Wise, 
3  M.  D.  &  D.  180. 

(d)  Effect  rf. 

Depositions  in  bankruptcy,  together  with  die 
bankrupt's  certificate,  aieprimd  facie  proof  of  bank- 
ruptcy, without  proof  of  the  petitioning  creditor^ 
debt 

A  party  who  has  taken  the  goods  of  an  intestate, 
who,  after  being  insolvent,  has  become  a  bankrupt, 
and  has  not  paid  15«.  under  his  commission,  but 
has  been  allowed  by  his  assignees  to  retain  poises- 
sion  of  the  goods,  which  were  acquired  after  his 
bankruptcy,  cannot  set  up  the  right  of  the  assigneei 
in  an  action  of  trover,  brought  against  him  by  the 
administrator  of  the  bankrupt  Fyson  v.  Gtambers, 
11  Law  J.  Rep.  (n.s.)  Exch.  190 ;  9  M.  &  W.  460. 

Assignees  under  an  Irish  commission,  since  the 
statute  6  &  7  Will.  i.  c.  24,  can  sue  in  tiieir  own 
names  for  a  debt  owing  to  the  bankrupt  in  England. 

An  Irish  certificate  is  a  bar  to  an  action  against 
the  bankrupt  for  a  debt  contracted  in  England. 

And,  therefore,  where  an  action  is  brought  ia 
England  by  the  assignees  under  an  Irish  commis- 
sion, for  a  debt  owing  to  the  bankrupt  in  England, 
and  a  set-off  is  pleaded,  the  bankrupt,  who  has  ob- 
tained his  certificate  and  released  his  surplus,  is  a 
good  witness  for  the  plaintiffs.  Ferguson  v.  Speneer, 
10  Law  J.  Rep.  (n.s.)  C.P.  20. 

A  defendant,  who  has  become  bankrupt,  and  ob- 
tained his  certificate  subsequentiy  to  tiie  trial  at 
which  a  verdict  was  found  against  him,  may  apply 
to  set  aside  that  verdict,  on  the  g^round  that  there 
was  no  notice  of  trial.  Shepherd  v.  Thoaspson,  H 
Law  J.  Rep.  (N.a.)  Exch.  64;  9  M.  &  W.  110;  1 
Dowl.  P.C.  (if.8.)  3«. 

A  landlord,  to  whom  a  quarter's  rent  was  do^ 
distrained  the  plaintiff^s  goods,  on  the  premises  of 
his  tenant,  who  afterwards  became  bankrupt,  snd 
obtained  his  certificate  :~Held,  that  the  landlord's 
claim  to  the  rent  was  not  discharged  by  the  certifi- 


BANKRUPTCY— (Cbetipicate—Evidbncb). 


113 


cste,  and  tiuu^  UierefoTeyfae  was  entitled  to  dktrain. 
Nfwimi  ▼.  SaM^  11  Lair  J.  Rep.  (K.a.)  Excli.  121 ; 
9  M.  &  W.  4M. 

To  an  action  for  money  paid  by  tke  plaintifi^  as 
executor  to  M,  the  defendant  pleaded  hit  bankruptcy 
and  certificate,  and  averred,  that  the  money  was 
sought  to  be  recoTered  as  money  paid  in  diacharge 
of  a  debt  of  the  defendant;  that  it  waa  a  debt  for 
which  H  was  liable  in  his  lifetime,  and  before  the 
defendant  became  bankrupt,  and  for  which  H  re- 
mftined  liable  up  to  the  time  of  his  death,  and  for 
which  the  plaintiff  became  liable  as  executor ;  and 
that  as  such  executor,  after  the  issuing  of  the  fiat, 
the  plaintiff  discharged  the  debt,  without  any  re- 
vest from  the  defendant,  except  the  request  sup- 
posed to  arise  by  law.  Replication,  that  before 
payment  by  the  plaintifl^  the  certificate  of  the  defen- 
dant was  made,  signed^  sealed,  allowed,  and  oon- 
firmed ;  and  that  a  final  dividend  had  been  made  of 
the  estate  and  e^cts  of  the  defendant,  under  the 
fiat : — Held,  on  demurrer,  that  the  replication  was 
bad.  Jmekion  v,  Magee,  11  Law  J.  Rep.  (n.b.)  Q.B. 
257 :  2  6.  &  D.  402. 

A  landlord  distrained  the  goods  of  A,  on  his 
tenanfs  prenuses,  for  rent  in  arrear.  The  tenant 
afterwards  became  bankrupt  and  obtained  his  cer- 
tificate.  A  having  brought  an  action  of  replevin : 
— Held,  on  error  in  the  Exchequer  Chamber,  af- 
firming the  judgment  of  the  Court  of  Exchequer, 
that  the  bankrupt's  certificate  did  not  extinguish 
the  debt,  and  therefore,  that  the  landlord  had  a 
right  to  avow  for  a  return  of  the  distress*  Newton 
V.  Seotl,  12  Law  J.  Rep.  (k.8.)  Exch.  488;  10  M. 
&  W.  471. 

A,  being  indebted  to  B,  accepts  a  bill  of  exchange 
dnwn  on  him  by  B.  Before  it  becomes  due,  B,  on 
A's  application,  consents  to  extend  the  time  of  pay- 
ment, and  with  that  view  A  accepts  another  bill  of 
exchange  drawn  by  B,  payable  at  a  more  distant 
day,  aad  sends  it  back  to  B,  who  undertakes  to 
**  Uka  care  of  the  first  bill."  That  bill,  however,  is 
not  returned  to  A,  but  gets  into  the  hands  of  a  third 
party,  and  A,  being  sued  upon  it,  pays  the  amount 
Before  the  payment  is  made,  a  fiat  issues  against  B, 
who  subsequently  obtains  his  certificate.  In  an 
action  against  B  by  A,  for  breach  of  promise  in  not 
proteetii^  him  from  the  first  bill : — Held,  that  the 
circunnstances  constituted  a  liability  to  a  debt  of  the 
bankrupt,  within  the  meaning  of  the  62nd  section 
of  the  Bankrupt  Act,  and  that  B's  certificate  was 
therefore  a  good  defence  to  the  action.  Filbey  v. 
Lawford,  1 1  Law  J.  Rep.  (n.8.)  C.P.  24 ;  8  M.  &  O. 
468;4Se.  (k.B.)208. 

The  following  note,  "  Mr.  S  begs  to  inform  Mr. 
L  that  he  will  take  an  early  opportunity  of  settling 
his  account,  but  Mr.  S  objects  to  give  his  hill. 
Mr.  S  regrets  that  he  haa  been  prevented  answer- 
ing Mr.  L's  letter  before.  Crescent,  Saturday," 
without  other  date  or  signature,  (the  letter  referred 
to  not  being  produced  after  notice) : — Held,  suffi- 
eient  to  render  a  certificated  bankrupt  liable  to  a 
debt  incurred  before  his  bankruptcy,  under  6  Geo.  4. 
c.  16.  8.  ISl.  Lobb  V.  Stanley y  13  Law  J.  Rep. 
(k.8.)O.B.  117;  6  aB.  674. 

(XT)  Evidence. 

(a)  In  general. 
Production  of  proceedings  under  separate  fiat  to 
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prove  act  of  bankruptcy  under  joint  fiat.    Ex  parte 
Sharp  re  Chadwick^  2  \L  D.  &  D.  850. 

The  provisions  of  the  24tb  section  of  the  5^6 
Vict.  c.  122,  whereby  the  London  Gatette  is  made, 
under  certain  curoumstanees,  conclusive  evidence  of 
bankruptcy,  do  not  apply  to  fiats  issued  before  the 
11th  of  November  1842,  on  which  day  the  act  came 
into  operation.  Edwards  v.  Skerren,  12  Law  J.  Rep. 
(N.8.)  Exch.  441 ;  11  M.&  W.  696 ;  1  Dowl.  &  L. 
P.C.88&. 

Where,  in  a  leigpaed  jsaue  to  try  the  right  to 
certain  goods  seized  in  execution  on  a  judgment 
against  W,  the  plaintifis,  who  were  claimants, 
as  mortgagees  of  W,  asserted  that  the  goods  were 
theirs,  which  defendant,  the.  judgment  creditor, 
denied :  —  Held,  that  the  defendant  might  set 
up  the  bankruptcy  of  W  to  defeat  the  plaintiff's 
claim. 

The  defendant  tried  to  prove  W's  bankruptcy  by 
evidence,  independent  of  a  deed  executed  by  W, 
which  had  been  pot  in  by  the  plaintifis,  but  failed 
in  doing  so.  While  the  Judge  waa  summing  up, 
the  defendant's  counsel,  for  the  first  time,  sub- 
mitted that  the  deed  was  itself  an  act  of  bankruptcy. 
It  was  not  itself  an  act  of  bankruptcy,  but  might 
have  been  ahewn  to  be  auch  by  other  evidence.  It 
being  then  too  late  to  offer  such  evidence,  the  plain- 
tiff had  a  verdict.  The  Court  directed  a  new  trial, 
on  payment  of  costs,  on  the  ground  of  surprise  and 
misapprehenaion  on  tlie  defendant's  part,  in  order 
that  he  might  have  the  opportunity  of  supplying 
the  evidence. 

Where  a  deed  does  not,  on  the  faoe  of  it,  pur- 
port to  convey  the  whole  property  of  the  person 
executing  if,  it  is  incumbent  on  the  party  who  sets 
up  that  deed  as  an  act  of  bankruptcy,  to  shew  that, 
in  fact,  the  person  executing  it  has  no  other  pro- 
perty. Ckaee  v.  Qobk,  10  Law  J.  Rep,  (n.s.)  C.P. 
216. 

The  90th  section  of  6  Geo.  4.  c  16,  which  makes 
the  depositions  in  bankruptcy  evidence  of  the  peti- 
tioning creditor's  debt,  &&,  is  retrospective,  and 
applies  to  commissions  of  bankruptcy  issued  be- 
fore the  passinff  of  the  act 

It  is  also  appucable  to  actiousof  ejectment  brought 
by  the  assignees  of  bankrupts.  Doe  d.  Jofmeon  v. 
Lioeraedge,  13  Law  J.  Rep.  (n.b.)  Exch.  61 ;  1 1 
M.  &  W.  617. 

Requisite  evidence  that  debt  proposed  to  be  sub- 
stituted waa  incurred  not  anterior  to  that  of  the 
petitioning  creditor.  Ex  parte  Pubery  re  Rt^tt, 
2  M.  D.  &  D.  184. 

The  Court  will  not  order  the  commissioners  to 
enter  a  proof  for  a  particular  sum,  admitted  by  the 
bankrupt  (who  was  a  trustee  and  executor,)  to  be 
due  from  him  to  his  testator's  estate,  in  his  answer 
to  a  bill  filed  by  a  legatee  against  him  prior  to  his 
bankruptcy,  although  the  original  writ  of  execution 
issuing  out  of  the  Court  of  Chancery  was  produced, 
commanding  the  defendant  to  pay  those  particular 
sums  into  court  within  one  week ;  but  will  only 
make  the  common  order  for  the  petitioner  to  make 
such  proof  as  he  may  be  advised,  the  writ  of  execu- 
tion not  being  satisfactory  evidence  of  the  existence 
of  such  a  proveable  debt,  it  being  in  its  nature  more 
an  order  pendente  Ute,  Ex  parte  Lawden  re  SlandUy, 
10  Law  J.  Rep.  (n.s.)  Bankr.  37;  1  M.  D.  &  D. 
688. 
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(i)  Misnomer. 

To  prove  the  existence  of  a  misnomer  of  a  bank- 
rupt in  a  fiat  it  is  not  enough  to  state  that  the  trader 
was  baptized  bv,  and  always  adopted  another  name 
than  that  by  which  he  is  described.  It  must  appear 
that  he  was  generally  known  by  such  other  name. 
Ex  parte  Richards  re  Richards,  2  M.  D.  &  D.  493. 

(c)  4ffidamts, 

Provisions  made  for  swearing  aifidavits  to  be  used 
in  bankruptcy,  and  for  taking  evidence  in  the  Court 
of  Bankruptcy,  by  5  &  6  Yict  c.  122.  ss.  67|  68;  20 
Law  J.  Stat  App.  xiii. 

A  declaration  substituted  for  an  oath  in  cases  of 
bankruptcy,  by  8  &  9  Vict.  c.  48 ;  23  Law  J.  SUt 
221. 

All  affidavits  used  in  court  are  to  be  filed.  Orders 
in  Bankruptcy  of  I2th  of  November  1842,  XLII. ; 
12  Law  J.  Rep.  (n.s.)  Bankr.  14. 

The  afildavit  for  summoning  a  debtor  under  the 
5  &  6  Yict  c.  122.  must  be  filed  within  one  month 
after  service  of  the  particulars  of  demand  and 
notice,  or  new  particulars  and  notice  will  be  required. 
Orders  in  Bankruptcy 'of  12th  of  November  1842, 
XXIII. ;  12  Law  J.  Rep.  (n.s.)  Bankr.  12. 

The  affidavit  must  be  properly  entitled  of  the 
Court     Ibid.  Order  XXIV. 

And  must  state  the  nature  of  the  debt  with  the 
same  certainty  and  precision  as  an  affidavit  to  hold 
to  bail.     Ibid.  Order  XXV. 

In  a  petition  to  be  admitted  to  prove,  and  to  have 
the  certificate  stayed  on  the  ground  of  the  commis- 
sioners  having  improperly  declined  to  admit  the 
proof,  it  is  not  necessary  to  allege  that  the  peti- 
tioner's debt  would  turn  the  certificate.  Ex  parte 
Whituwrth  re  Mayor,  2  M.  D.  &  D.  164. 

The  rule  that  requires  affidavits  to  be  read  before 
time  is  given  to  answer  them,  applies  only  to  affi- 
davits in  reply,  and  not  to  affidavits  in  answer. 
Ex  parte  Holdsworth  re  Robinson,  1  M.  D.  &  D. 
309. 

J  W,  in  support  of  a  petition  for  a  fiat  deposed 
that  the  alleged  bankrupt  was  indebted  to  him,  J  M, 
his  co-partner,  omitting  the  word  **  and,"  for  goods 
sold  and  delivered  by  the  deponent  and  his  said 
CO- partner : — Held,  that  the  omission  rendered  the 
affidavit  unavailable  for  the  purpose  of  striking  a 
docket  And  the  officer  having  permitted  the  docket 
to  be  struck  subject  to  the  question  of  the  sufficiency 
of  the  above  affidavit,  and  having  afterwards  per- 
mitted a  docket  to  be  struck  by  another  creditor : 
— Held,  that  the  latter  creditor  was  entitled  to  the 
fiat.     Ex  parte  Hill  re  Holyland,  3  M.  D.  &  D.  5 1. 

{d)   Vivd  voce  Examination*. 

The  evidence  at  the  hearing  of  a  petition  may  be 
partly  by  affidavit,  and  partly  vivd  voce. 

Leave  given  to  the  respondents  to  examine  their 
own  witnesses  vivd  voce  where  affidavits  had  been 
filed  in  support  of  the  petition.  Ex  parte  Fell  re 
FW/,  3M.  D.&D.472. 

Where  upon  application  upon  the  part  of  the  re- 
spondents (the  assignees)  for  an  examination  of 
witnesses  tmrd  voce,  the  petitioner  objected  that  there 
was  a  preliminary  question  which  might  render  the 
matter  of  fact  in  dispute  immaterial :— Held,  under 


all  the  circumstances  of  the  case,  that  the  re- 
spondents ought  to  be  at  liberty  to  examine  their 
own  witnesses  vivd  voce,  undert^ng  to  abide  per- 
sonally and  otherwise  by  the  order  of  the  Court  as 
to  the  costs,  the  petitioners  being  at  liberty  to  pro- 
duce evidence  either  by  affidavit  or  vivd  voce.  Bm 
parte  Melville  re  Huttore,  3  M.  D.  &  D.474. 

(e)  In  Proceedings  under  the  Fiat. 

On  a  petition  of  the  bankrupt  to  annul,  supported 
by  affidavit  impeaching  the  validity  of  the  petition- 
ing creditor's  debt  and  the  act  of  bankruptcy,  the 
depositions  on  the  proceedings  are  not  admissible  in 
evidence  against  the  bankrupt  to  establish  these 
requisites.  Ex  parte  Prescott  re  Preseott,  I  M.  D.  & 
D.  199. 

A  bankrupt,  after  being  denied  to  a  creditor, 
acknowledged  in  the  course  of  the  same  day  to  a 
third  person  that  he  had  given  orders  for  that  pur- 
pose, as  he  knew  the  creditor  wanted  money :~ 
Held,  that  this  acknowledgment  was  evidence 
against  the  bankrupt  on  his  petition  to  annul  the 
fiat    Ibid. 

(/)  In  Actions. 

Unless  the  bankrupt  shall  by  action,  suit,  or 
other  proceeding,  annul  or  effectually  dispute  the 
fiat  within  certain  periods,  the  advertisement  in  the 
Gazette  shall  be  conclusive  evidence  against  hhn; 
and  (in  actions  and  suits  by  his  assignees  for  sny 
debt  or  demand)  against  persons  whom  he  migl^ 
otherwise  have  sued  at  the  time  of  the  bankruptcy 
and  the  date  of  the  flat  5&^  Vict  c  122.  a.  24 ;  20 
Law  J.  Stat  App.  xiii. 

The  original  or  a  copy  of  die  deposidon  of  a  de- 
ceased witness,  under  the  seal  of  the  Court,  of  the 
petitioning  creditor's  debt,  trading,  or  act  6f  bank- 
ruptcy, to  be  good  evidence  in  all  cases.  6  8l9 
Vict  c.  122.  8.  25 ;  20  Law  J.  Stat  App.  xiii. 

The  production  of  a  bond  out  of  the  hands  of  the 
assignees  of  a  bankrupt,  who  was  the  principal 
obligor,  in  a  cancelled  state,  is  primd  facie  eridence 
of  its  having  been  cancelled  with  the  consent  of  the 
obligee. 

Trover  by  the  assignees  of  R  P,  a  bankrupt,  to 
recover  the  amount  of  a  bill  of  exchange  for  l,600i, 
which  bill  had  been  deposited  with  the  defendant 
by  the  bankrupt,  as  an  indemnity  to  M  and  L, 
against  the  consequences  of  a  bond  which  th^, 
jointly  with  the  bankrupt,  had  executed  to  one  J  r, 
under  the  1  &  2  Vict  c.  110.  s.  8.  The  bona, 
having  been  cancelled,  was  shewn  by  the  assignees 
in  its  cancelled  state  to  the  defendant,  and  they  st 
the  same  time  demanded  the  bill,  which  the  defen- 
dant declined  to  part  with,  saying,  that  he  should 
hold  it  for  M  and  L.  The  defendant  afterwards 
obuined  800/.  on  the  bUl:— Held,  that  this  wssa 
demand  and  refusal,  on  which  the  bankrupt  might 
have  maintained  the  action,  and  therefore  thst  the 
depositions,  taken  under  the  fiat,  of  the  petitioning 
creditor's  debt,  the  trading,  and  act  of  bankruptcy, 
were  conclusive  evidence  of  those  facta,  by  virtue 
of  the  92nd  section  of  the  6  Geo.  4.  c  16. 

Held,  also,  that  l,600t  was  the  proper  measure 
of  damages,  notwithstanding  only  800t  remained 
due  on  the  bill,  Alsager  v.  Close,  12  Law  J.  B«^ 
(n.s.)  Exch.  50 ;  10  M.  &  W.  576. 
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(g)  Witnets* 

A  baiil^rupt  is  a  competent  witness  since  the 
6  &  7  Vict.  c.  85.  to  prove  a  collateral  fact  connected 
with  his  bankruptcy.  QHorff  whether  he  is  also 
admiasible  to  support  the  commission.  Udal  t. 
WaU4m,  14  Law  J.  Rep.  (n.s.)  Exch.  262;  14  M. 
&  W.  254. 

In  an  action  by  the  assignees  of  a  bankrupt's 
estate,  for  a  debt  due  to  the  estate,  the  bankrupt 
was  called  to  negative  a  plea  of  payment  to  himself 
of  the  debt  in  the  declaration  mentioned  before  his 
bankmptcy : — Held,  that  he  was  a  competent  wit* 
ness,  and  Uiat  he  might  prove  by  parol  that  he  had 
leletMed  the  surplus  of  his  estate,  without  producing 
or  otherwise  proving  any  deed  of  release.  Lucm 
y.  Ead*9,  12  Law  J.  Rep.  (n.8.)  Q.B.  7;  2  DowL 
P.O.  (K.8.)  424. 

CommissioBers  acting  under  a  fiat  of  bankruptcy 
a^udicated  A  to  be  a  bankrupt,  and  afterwards  B 
was  examined  before  them  touching  the  estate  of  A, 
and  gave  evidence  which  was  alleged  to  be  false  \ 
B  being  indicted  for  peijury,  it  appeared  on  the 
trial  that  the  petitioning  creditor's  debt,  on  which 
the  fiat  had  issued,  was  not  of  sufficient  amount ; 
but  it  also  appeared  that  A  owed  other  debts,  which 
might  have  been  substituted  for  the  petitioning 
creditor's  debt,  by  order  of  the  Lord  Chancellor, 
under  sect.  18.  of  the  statute  6  Geo.  4.  c.  16,  so  as  to 
have  rendered  the  fiat  valid,  but  that  no  such  order 
had  been  made; — Held,  that  under  these  circum- 
stances, B  could  not  be  guilty  of  peijury  on  this  his 
examination. 

But  tembUf  that  if  B  had  been  examined  by  the 
commissioners  on  the  preliminary  proceedings  before 
them  to  ascertain  whether  A  should  be  adjudged  a 
bankrupt  or  not,  B  might  have  been  guilty  of  per- 
jury, even  though  there  had  been  no  good  peti- 
tioning creditor's  debt.  Regina  v.  Emngionr  Car. 
&M.319;  2M.C.C.  223. 

In  an  action  brought  by  a  bankrupt  against  his 
assignees,  to  try  the  validity  of  the  fiat,  the  peti- 
tioning creditor  is  not  a  competent  witness  for  the 
defendant  to  prove  the  petitioning  creditor's  debt ; 
and  the  fact  of  his  having  assigned  his  debt  will 
nake  no  diflferenee. 

To  let  in  the  examination  of  a  witness  taken 
before  the  Master  as  evidence  under  the  statute 
1  Will.  4.  c.  22,  on  the  ground  that  the  witness  is 
abroad,  evidence  must  be  given  to  satisfy  the  Judge 
that  the  witness  is  actually  out  of  the  jurisdiction  of 
the  Court  at  the  time  of  the  trial;  and  it  will  not 
he  sufficient  to  prove  that  on  the  evening  before 
the  trial  the  witness  was  with  his  luggage  on  board 
a  ship  bound  to  Montreal,  the  ship  being  then 
three-quarters  of  a  mile  below  Gravesend,  waiting 
for  her  captain  to  come  on  board.  Carrutlurs  v. 
Gnaham,  Car.  &  M.  5  ;  2  M.  &  R.  368. 

(V)  Petition. 

(a)   ffho  may  petition. 

A  creditor  who  has  not  proved  cannot  petition  to 
stay  the  certificate.  Ex  parte  Maxton  re  Procter,  2 
M.  D.  &  D.  442. 

A  London  firm  advance  money  to  a  merchant 
who  is  about  to  make  a  consignment  to  their 
correspondents  in  Calcutta,  and  they  take  as  a 
security   the  bill  of   lading,  which   they  send  to 


their  correspondrats,  with  an  account  of  the 
transaction,  and  a  direction  for  the  latter  to 
remit  the  return  proceeds  to  the  merchant 
through  them.  The  correspondents  sell  the  goods, 
and  remit  directly  to  the  merchant  a  bill  of  ex- 
change, drawn  upon  the  London  firm,  for  the  full 
amount  of  the  proceeds,  in  the  following  form  : — 
"  Pay  through  your  good  selves,"  &c.  The  bill  of 
exchange  is  received  by  the  assignees  of  the  mer- 
chant, who  became  bankrupt  before  its  arrival : — 
Held,  that  they  are  bound  to  give  it  up,  on  being 
paid  the  difierence  between  the  proceeds  of  the  sale 
and  the  advance  made  to  the  bankrupt ;  and  that 
the  London  and  Indian  firms  might  properly  join 
in  presenting  a  petition  to  have  the  bill  delivered 
up.  Ex  parte  Mackey  re  Morrison,  2  M.  D.  &  D. 
136. 

(b)  Form  qf. 

Westcott  for  Wescott  is  not  a  material  variance 
of  the  bankrupt's  name.  Ex  parte  Aueten  re  Wes- 
cott, 1  M.  D.  &  D.  247. 

Signature  of  the  London  agent  of  petitioners  re- 
siding in  Scotland  declared  to  be  sufficient  on  the 
agent  undertaking  to  be  answerable  for  costs.  In 
re  Topling,  3  M.  D.  &  D.  93. 

Where  several  persons  have  been  petitioning 
creditors,  and  one  of  them  turns  out  to  be  an  infant, 
and  the  petitioning  creditors  wish  to  supersede  the 
fiat,  the  petition  for  that  purpose  should  state  that 
the  bankrupt  has  not  obtained  his  certificate ;  that 
no  sales  have  taken  place  under  the  fiat ;  that  there 
are  no  other  creditors  upon  whose  debts  a  fiat  can 
issue ;  and  should  pray,  that  the  fiat  maybe  super- 
seded at  the  petitioners*  costs,  and  without  prejudice 
to  any  objection  which  the  bankrupt  may  take.  Ex 
parte  Potts  re  Ayre,  10  Law  J.  Rep.  (n.b.)  Bankr. 
26;  2M.D.  &D.  33L 

Upon  the  petition  of  a  bankrupt  for  an  account 
and  removal  of  the  assignees,  though  it  is  necessary 
that  a  surplus  should  be  alleged,  yet  it  is  sufficient  if 
such  allegation  appears  by  necessary  inference  upon 
the  petition.  Ex  parte  and  re  Malaehy,  10  Law  J. 
Rep.  (N.8.)  Bankr.  7 ;  1  M.  D.  &  D.  353. 

Neither  the  petitioning  creditor  nor  the  solicitor 
can  petition  for  the  payment  of  the  costs  up  to  the 
choice  of  assignees,  without  alleging  and  proving 
that  the  commissioners  made  an  order  for  the  pay- 
ment of  them.  Semble,  that  the  solicitor  cannot 
petition  for  the  payment  of  these  costs  without  the 
privity  of  the  petitioning  creditor.  Ex  parte  Cooper 
re  Jones,  2  M.  D.  &  D.  420. 

(c)  Practiee, 

The  Court  will  not  allow  a  petition  to  stand  oyer 
to  answer  affidavits  in  reply,  unless,  upon  hearing 
the  affidavits  read,  it  thinks  them  so  material 
as  to  call  for  an  answer.  Ex  parte  Femandes  re 
RoMnson,  1  M.  D.  &  D.  114. 

Where  on  a  petition  of  an  equitable  mortgagee, 
it  appeared  that  the  deposit  was  made  on  the  16th 
of  April,  and  the  docket  was  struck  on  the  23rd, 
and  there  was  no  satisfactory  evidence  that  it  was 
not  made  in  contemplation  of  bankruptcy,  the  peti- 
tion was  dismissed  with  costs.  Ex  parte  Morgan  re 
Leach,  1  M.D.&D.  116. 

The  Court  will  not  entertain  an  objection  taken 
by  the  respondents  to  the  hearing  of  a  petition  on  the 
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ground  that  it  is  not  signed,  unless  he  makes  an 
affidavit  of  the  fact,  or  gives  previous  notice  to  pro- 
duce the  petition  in  court  Ex  parte  Young  re  Dalby, 
1M.D.&D,117. 

When  a  petition  is  called  on,  and  the  respondent 
docs  not  appear,  the  petitioner  is  not  entitled  to  an 
order,  unless  he  produces  an  affidavit  of  service 
before  the  rising  of  the  Court.  If  he  cannot  do  this, 
he  must  have  his  petition  re-entered  for  another 
day,  and  serve  it  afresh.  Ex  parte  Bailey  re  Howarth 
1  M.  D.  &  D.  233. 

It  is  no  objection  to  the  hearing  of  a  bankrupt's 
petition  to  annul,  that  it  was  presented  before  he 
had  surrendered,  if  the  time  for  surrender  had  not 
expired.  Ex  parte  Austen  re  Wetcott,  1  M.  D.  &  D. 
247. 

Where  the  assigpiees  are  chosen  after  the  bank- 
rupt presents  a  petition  to  annul,  there  is  no  need 
of  a  supplemental  petition.     Ibid. 

A  creditor,  who  knew  not  that  he  had  a  choice  of 
rights,  presented  his  petition  to  enforce  the  right  of 
which  he  was  aware,  and  obtained  the  order  which 
he  desired ;  but  nothing  was  done  under  that  order. 
Afterwards  learning  that  he  had  another  right,  which 
he  might  have  pursued,  more  adyantageous  to  him, 
but  inconsistent  with  the  former  order,  he  presented 
his  petition  to  enforce  that  right,  not  having  had 
the  former  order  rescinded : — Held,  per  Curiamf  that 
the  former  order  of  the  Court  limited  the  rights  of 
the  parties,  whatever  their  strict  rights  might  have 
been,  and  that  the  latter  petition  must  be  dismissed 
with  costs.  Ex  parte  Davenport  re  Buxton,  10  Law 
J.  Rep.  (n.8.)  Bankr.  1 ;  1  M.  D.  &  D.  313. 

Practice  on  application  to  set  down  two  petitions 
of  different  parties  to  a  cause.  Ex  parte  Abbott  re 
Abbotty  2  U.I>.&D,  6^ 

A  petition  states  a  transaction  in  such  a  way  as 
to  imply  an  assent  to  it  on  the  part  of  the  petitioner, 
but  the  allegation  from  which  the  inference  arises  is 
not  contained  in  the  petitioner's  affidavit  in  support 
of  the  petition.  An  order  having  been  made,  a  peti- 
tion of  rehearing,  on  the  ground  of  surprise,  sup- 
ported by  an  affidavit  that  no  assent  had  been  given, 
and  that  the  allegation  in  the  petition  had  been  only 
suffered  to  remain  unexplained,  because  it  was  not 
considered  that  any  question  would  turn  upon  it, 
was  dismissed  with  costs;  the  Court,  holding  that 
the  allegation  amounted  to  an  assent,  on  the  footing 
of  which  the  order  was  made.  Ex  parte  Eyre  re 
Biddulph,  2  M.  D.  &  D.  84. 

A  petition  for  the  transfer  of  a  commission  from 
a  country  district  to  the  London  Court  of  Bank- 
ruptcy should  be  presented  to  the  Lord  Chancellor, 
and  not  to  the  Court  of  Review.  In  re  Coleman, 
12  Law  J.  Rep.  (n.s.)  Ch.  221. 

Where  the  petitioner,  who  had  been  summoned 
and  examined  by  the  adverse  party  before  the  com- 
missioner, stated  a  part  of  his  examination  in  an 
affidavit  in  support  of  the  petition : — Held,  that  it 
was  not  receivable  in  evidence,  first,  because  part 
of  the  examination  could  not  be  read  without  the 
whole  ;  and,  secondly,  because  no  notice  had  been 
given  to  read  the  examination  on  the  hearing  of  the 
petition.  Ex  parte  Smith  re  Clarke,  2  M.  D.  &  D. 
113. 

The  Court  will  hear  the  petition  of  a  marksman, 
although  the  attestation  of  it  is  defective  in  not 
stating  that  the  petition  has  been  read  to  him,  if 


the  petitioner's  affidavit,  being  an  echo  of  the  peti- 
tion, is  expressed  in  the  jurat  to  have  been  read  to 
him.  Ex  parte  Waehbrook  re  Brown,  2  M.  D.  &  D. 
490. 

On  a  petition  for  payment  of  a  dividend,  it  is 
unnecesssry  to  serve  the  creditors'  assignees  with 
the  petition  ;  and,  if  they  are  served,  the  petitioner 
must  pay  the  costs  of  their  appearance.  Ex  parte 
Sounder*  re  Innes,  2  M.  D.  &  D.  529. 

A  petition  for  rehearing  will  be  dismissed,  unless 
some  new  fact  of  importance  is  stated  to  have  been 
discovered  since  the  former  hearing.  Ex  parte 
Mould  re  Harriott,  2  M.  D.  &  D.  744. 

A  petition  to  stay  a  certificate  should  not  be  pre- 
sented until  the  certificate  is  signed  by  the  com- 
missioners, and  taken  into  the  office  for  allowance. 
Ex  parte  Crott  re  Bedingfield,  2  M.  D.  &  D.  308. 

A  petition  to  substitute  a  new  petitioning  credi- 
tor's debt  must  be  served  upon  the  petitioning 
creditor,  although  his  debt  has  been  expunged,  and 
although  the  petition  does  not  pray  costs  against 
him.  Ex  parte  Ward  re  Clapham,  3  M.  D.  &  D. 
294. 

Upon  an  objection,  that  the  petitioning  creditor 
should  be  served  with  the  assignee's  petition  to  tax 
the  solicitor's  bill  up  to  the  choice  of  assignees, — 
Held,  that  the  bill  should  be  referred  for  taxation, 
the  petitioning  creditor  to  have  notice  of  the  order, 
with  liberty  to  attend  and  leave  to  apply. 

Per  Curiam — It  would  be  better  in  future  that  the 
petitioning  creditor  ^ould  either  join  in  the  petition, 
or  be  served  with  it  Sed  queere  ;  et  vide  Barlow  v. 
Biass,  before  the  Vice  Chancellor,  2nd  of  December 
1829.  Ex  parte  Chadwick  re  Bell,  10  Law  J.  Rep. 
(n.s.)  Bankr.  64. 

Where  a  fund  arising  from  dividends  on  a  proof 
has  been  transferred  to  the  separate  account  of  a 
marriage  settiement,  a  petition  by  parties  claiming 
under  the  marriage  settlement  for  payment  of  the 
fund  out  of  court,  need  not  be  served  upon  the 
assignees.  Ex  parte  Davie  re  Clark,  12  Law  J.  Rep. 
(m.8.)  Bankr.  38;  3  M;  D.  &  D.  304 ;  2  Y.  &  ColL 
C.C.  468. 

A  petition  for  the  committal  of  a  person  for  pub- 
lishing insulting  observations  on  the  Court  of  Re- 
view, and  on  parties  engaged  in  litigation  before  it, 
with  reference  to  proceedings  in  a  particular  bank- 
ruptcy, is  properly  entiUed  in  the  matter  of  such 
bankruptcy.  Ex  parte  Turner  re  Martin,  3  M.  D. 
&  D.  523. 

A  petition  signed  by  only  one  of  several  assignees 
cannot  be  received,  unless  it  is  served  upon  the 
other  assignees.  Ex  parte  Brereion  re  Dobevn,  3 
M.  D.  &  D.  614. 

An  affidavit  in  support  of  the  petition  must  not 
be  sworn  before  the  petition  is  presented.  Be  Dick' 
son,  3M.  D.&D.686. 

(W)  Practice. 

Every  sum  directed  to  be  paid  under  5  &  6  Vict 
c  122.  s.  57,  or  1  &  2  Will.  4.  c.  56.  s.  47,  is  to  be 
received  by  the  deputy  registrar  of  the  Court  au- 
thorized to  act  in  the  prosecution  of  the  fiat,  and 
an  account  of  all  sums  so  taken  is  to  be  kept  by 
such  deputy  registrar,  and  such  sums  are  to  be 
paid  monthly  into  the  Bank  of  England  or  one  of 
its  branches  to  the  credit  of  the  accountant  in  bank- 
ruptcy, to  be  carried  to  the  secretary  of  bankrupts' 
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account  Order  of  12th  of  November  1842 ;  IS 
Law  J.  Rep.  (ir.B.)  Bankr.  9. 

The  deputy  registrar  is  to  receive  and  keep  an 
account  of  sums  charged  and  payable  under  s.  78. 
of  the  5  &  6  Vict  c.  116,  and  is  to  pay  such  monies 
into  the  Bank  of  England  to  the  account  entitled 
"Interest  arising  from  the  bankruptcy  fund  ac- 
count"   Ibid.  V. 

The  deputy  registrar  is  to  assist  in  the  business 
of  the  Court,  subject  to  the  controul  of  the  com- 
miisioner.  Orders  in  Bankruptcy,  12th  of  Novem- 
ber 1842,  VIII. ;  12  Law  J.  Rep.  (n.b.)  Bankr.  10. 

(a)  In  general. 

All  forms  relating  to  the  payment  or  delivery  into 
or  out  of  the  Bank  of  England  of  money  or  secur- 
ities under  fiats  prosecuted  in  the  country  are  to  be 
printed  in  red  ink.  Orders  of  12th  of  Novem- 
ber 1842,  XXXV. ;  18  Law  J.  Rep.  (n.s.)  Bankr. 
18. 

The  present  practice  of  the  Court  of  Bankruptcy, 
where  not  inconsistent  with  or  otherwise  directed  by 
the  5  &  6  Vict  c.  122,  or  these  rules  and  orders, 
shall,  until  further  order,  be  followed  in  such  court, 
and  in  every  district  court  of  bankruptcy ;  and  every 
proceeding  in  any  district  court  of  bankruptcy, 
where  not  by  the  said  act  or  herein  specially  provided 
for,  shall,  until  further  order,  be  in  the  same  form 
(mutatis  mutandis),  and  the  paper  thereof  of  the 
same  size,  as  now  used  in  the  Court  of  Bankruptcy 
in  London,  and  be  kept  in  such  district  court  until 
directed  by  the  Lord  Chancellor  to  be  transmitted 
to  the  Court  of  Bankruptcy  in  London.  Orders  in 
Bankruptcy,  12th  of  November  1842 ;  12  Law  J. 
Rep.  (n.s.)  Bankr.  10. 

Leave  given  to  a  petitioning  creditor  to  issue  a 
second  fiat  in  consequence  of  a  mistake  in  the  affi- 
davit    Ex  jtarte  Hattom,  1  M.  D.  &  D.  809. 

Practice  upon  a  petition  of  separate  creditors  for 
the  appointment  of  an  inspector  to  protect  their 
interests.  EaparU  fVilstm  re  ManUy,  1  M.  D.  &  D. 
310. 

Semble — That  it  is  not  necessary  to  give  notice 
of  the  intention  to  read  a  deposition,  nor  to  furnish 
the  other  party  with  a  copy  of  it,  when  that  party 
is  himself  the  deponent  Ex  parte  Ely  re  Ely, 
1  M.  D.  &  D.  857. 

The  examination  of  a  party  before  the  commis- 
sioners may  be  read,  to  contradict  an  affidavit  sub- 
sequently made  by  him,  if  he  is  neither  a  petitioner 
Bor  respondent  in  the  matter  of  the  petition,  with- 
out any  previous  notice  of  reading  the  examination, 
or  giving  the  opposite  party  any  copy  of  it.  Ex 
parte  Holdttoorth  re  Robinson,  1  M.  D.  &  D.  475. 

An  order  for  a  petition  to  be  heard  on  evidence 
tntfd  voce,  is  not  irregular  though  obtained  ex  parte, 
it  being  in  the  nature  of  a  rule  to  shew  cause.  Ex 
parte  Ely  re  Ely,  1  M.  D.  &  D.  547. 

Held,  to  be  no  sufficient  reason  for  discharging 
such  an  order  that  the  petition  had  been  already 
heard  on  affidavit,  when,  the  Court  being  equally 
divided  in  opinion,  no  order  was  made.    Ibid. 

The  Court  will  not  enlarge  the  time  for  the  choice 
of  assignees  upon  an  ex  parte  application.  Ex  parte 
hawden  re  Standley,  10  Law  J.  Rep.  (n.s.)  Bankr. 
87:  1  M.D.&D.588. 

A  petition  to  rehear  will  not  be  dismissed,  because 


the  order  on  the  former  hearing  has  not  been  drawn 
up.     Ex  parte  Eyre  re  Biddulph,  2  M.  D.  &  D.  84. 

An  affidavit  of  debt,  in  support  of  a  fiat,  defective 
in  substance,  held  to  be  a  nullity.  Re  Holyland, 
12  Law  J.  Rep.  (n.s.)  Ch.  68. 

Where  an  a!ffidavit  of  debt  had  been  filed,  with  a 
view  to  the  issuing  of  a  fiat  in  case  of  non-payment 
of  the  debt,  but  in  consequence  of  an  error  in  the 
affidavit  it  could  not  be  acted  upon,  a  motion  by  the 
debtor  to  take  the  affidavit  off  the  file  was  refused, 
with  costs.  In  re  Cheese,  12  Law  J.  Rep.  (n.8.) 
Ch.  117. 

It  is  not  necessary  that  a  commissioner  shoald 
certify  that  the  debt  of  a  creditor  proposed  to  be 
substituted  for  that  of  the  petitioning  creditor  has 
been  incurred  not  anterior  to  the  debt  of  the  peti- 
tioning creditor,  if  the  Court  is  satisfied  of  the  fact 
by  other  evidence.  Ex  parte  Pubery  re  Rqffitt, 
2M.D.&D.184. 

Application  to  take  an  affidavit,  filed  under  the 
8th  section  of  1  &  2  Vict.  c.  110,  off  the  file,  on  a 
su^estion  of  its  invalidity,  refused. 

llie  1  &  2  Vict  c.  110.  s.  8.  has  not  been  re- 
pealed by  5  &  6  Vict.  c.  122 — semble.  In  re 
Cheese,  12  Law  J.  Rep.  (n.s.)  Bankr.  S3 ;  3  M.  D. 
&  D.  79. 

Upon  an  objection  that  an  instrument  is  not 
stamped,  the  Court  will  hear  the  petition,  but  sub- 
ject to  future  order  as  to  the  stamp.  Ex  parte  Little- 
John  re  Duncan,  12  Law  J.  Rep.  (n.s.)  Bankr.  31 ; 
3  M.  D.  &  D.  182. 

A  petitioning  creditor,  who  complains  that  the 
assignees  have  not  complied  with  the  commis- 
sioner's order  directing  his  bill  of  costs  to  be  paid, 
although  they  have  received  monies  applicable  to 
that  purpose,  may  apply  to  this  Court  in  the  first 
instance,  and  without  the  assignees  being  previously 
summoned  before  the  commissioner  to  produce  their 
accounts.  Ex  parte  Rushworth  re  Brown,  8  M.  D 
&  D.  318. 

Where  tliere  are  two  petitions  in  the  same  bank- 
ruptcy, an  affidavit  entitled  generally  in  the  bank- 
ruptcy is  regular ;  but  if  it  do  not  point  with  suffi- 
cient distinctness  to  the  petition  in  the  matter  of 
which  it  is  proposed  to  read  it,  time  will  be  given 
to  file  an  affidavit  in  answer.  Ex  parte  Musgrove 
re  Russell,  3  M.  D.  &  D.  886. 

Proceedings  ordered  to  be  delivered  to  the  bank- 
rupt's solicitor,  to  be  proved  in  a  Chancery  suit, 
the  solicitor  and  his  agents  (who  were  solicitors  of 
the  Court)  undertaking  to  return  them  in  a  month. 
Ex  parte  Janes  re  Jones,  1  De  Oex,  28. 

(fr)  As  to  the  hearing  rf  Petitions, 

Where  the  petitioner  made  out  a  new  case  in  his 
affidavits  in  reply,  which  were  filed  only  three  days 
before  the  petition  was  set  down  for  hearing,  the 
Court  permitted  that  hearing  to  be  postponed,  in 
order  that  the  respondent  might  have  time  to  answer 
the  affidavit ;  but  as  he  had  given  no  notice  of  the 
application,  he  was  ordered  to  pay  the  costs  of  the 
day.     Ex  parte  Rogers  re  Jones,  2  M.  D.  &  D.  503. 

After  a  petition  has  been  heard  by  the  Court  of 
Review,  and  the  order  made  on  it  confirmed  on 
appeal  by  the  Lord  Chancellor,  the  Court  will  not 
rehear  the  petition,  on  tlie  ground  that  the  party  has 
discovered  a  new  fact,  which,  if  he  had  used  due 
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4^igeiice,  he  mighi  have  known  before  the  former 
hearing,  more  especially  where  the  object  appeared 
lo  be  to  raiae  a  chance  of  a  different  decision  in  the 
court  of  appeaL  Ex  parte  Pennell  re  Styam,  2  M.  D. 
&D.698. 

No  order  as  to  the  hearing  can  be  made  on  a 
petition  not  yet  presented.  Re  Campion,  2  JkL  D. 
&D.671. 

(e)  Orders. 

The  order  for  the  bankrupt  to  join  in  the  con- 
Teyance  of  his  estate,  under  6  Gea  4.  c.  16.  s.  78,  is 
quite  a  matter  of  course,  unless  he  disputes  the 
validity  of  the  fiat^  Ex  parU  Bradatock  re  Wiietm, 
IM.  D.&D.118. 

Queere — ^Whether  an  order  of  the  C  ourt  of  Review, 
made  in  a  matter  within  ita  jurisdiction,  is  not 
sufficiently  valid  without  reciting  all  the  circum- 
stances specified  in  the  statute,  under  which  it  ia 
authorized  to  make  the  order.  Ex  parte  BaU  re 
Elliott,  1M.D.&D.217. 

Order  for  sale  of  part  of  the  property  comprised 
in  a  security  without  prejudice  to  the  creditor's  lien 
upon  the  remainder,  which  was  at  the  time  unsale- 
able, from  being  the  subject  of  litigation.  Ex  parte 
Wace  re  Price,  2  M.  D.  &  D.  730. 

The  suppression  of  facts  in  an  affidavit  on  which 
an  ex  parte  order  is  obtained  is,  of  itaelf,  sufficient 
ground  for  discharging  the  order.  Ex  parte  David* 
am  re  Caldecott^  2  M.  D.  &  D.  375. 

The  circumstances  that  a  security  has  been  ob- 
tained for  an  antecedent  debt  three  weeks  only 
before  the  issiung  of  the  fiat,  is  not  of  itself  suffi- 
cient to  prevent  the  creditors  from  obtaining  the 
usual  order  at  once  without  a  preliminary  inquiry. 
Ex  parte  Heathcote  re  Ogboume,  2  M.  D.  &  D.  71 1. 

"Where  the  Court  are  divided  in  opinion  upon  the 
bankrupt's  petition  to  supersede,  one  Judge  being 
of  opinion  that  there  is  no  petitioning  creditor's 
debt,  the  other  not  being  satisfied  on  the  evidence, 
and  no  order  is  made,  but  the  petition  retained, — 
the  bankrupt  may,  upon  an  ex  parte  application, 
obtain  an  order  for  bringing  his  petition  into  the 
paper  for  hearing,  and  for  a  tiod  voce  examination 
thereon.  And  Uiis  order  is  analogous  to  a  rule  to 
shew  cause  at  common  law.  In  re  Ely,  10  Law  J. 
Rep.  (n.8.)  Bankr.  40. 

Order  giving  a  legal  mortgagee  leave  to  bid,  made 
after  the  sale  nunc  pro  tunc.  Ex  parte  Yorke  re 
ifay«,  3  M.D.&D.  329. 

Form  of  order  upon  a  petition  of  an  equitable 
mortgagee,  who  was  sole  creditors*  assignee.  Ex 
parte  Yotmg  re  Worth,  1  De  Gex,  146. 

A  petitioner  obtaining  an  order  of  the  Court  for 
any  purpose  which  directs  him  to  pay  the  costs  of 
another  party  appearing  on  the  petition,  is  boand 
on  the  requisition  of  such  party  to  produce  the 
order  to  the  registrar,  pursuant  to  the  General 
Order  of  the  29th  of  April  1844,  for  the  purpose  of 
marking  on  it  the  date  when  it  passed,  preparatory 
to  the  issuing  of  a  writ  of  fieri  Jaeiat  for  the  amount 
of  the  costs.  Ex  parU  OrimMead  re  GibU,  3  M.  D. 
&D.683. 

Where  an  order  waa  made  by  a  district  com- 
misrioner  on  a  solicitor  to  pay  a  certain  sum  to  the 
official  aasignee  without  atating  the  special  facts  on 
which  the  order  was  made,  or  that  the  party  was  a 


solicitor  of  the  court,  or  that  he  acquiesced  in  the 
order: — Held,  that  the  commissioner  had  no  juria- 
diction  to  make  such  order.  Ex  parte  Collins  ra 
Thomas,  3  M.  D.  &  D.  604. 

Where,  in  June  1837,  the  bankrupt  verbally  de- 
posited a  bundle  of  deeds  with  the  petitioner  to 
secure  a  debt,  which  the  petitioner  believed  were  all 
the  deeds  relating  to  the  property  in  question ;  aod 
in  August  1843,  only  two  days  before  the  issuing 
of  the  fiat,  the  bankrupt  deposited  two  other  mate- 
rial deeds  relating  to  the  property,  and  there  waa 
no  affidavit,  on  file  part  of  die  assignees  or  the 
bankrupt,  impeaching  the  validity  of  the  latter 
deposit,  the  Court  would  not  impute  to  it  the  cha- 
racter of  a  firandulent  preference,  and  made  the 
common  order,  as  in  the  case  of  a  verbal  deposit. 
En  parU  GilUtt  re  Taylor,  3  M.  D.  &  D.  458. 

The  last  deposit  was  accompanied  with  the  fol- 
lowing memorandum: — '*The  deeds  are  placed  in 
the  hands  of  F  G:"— Held,  that  this  deed  did  not 
entitle  the  petitioner  to  an  order  as  on  a  deposit  ac- 
companied with  a  memorandum  in  writing.    Ibid. 

Form  of  order  in  case  of  an  assignee  bujnng  in, 
by  mistake,  a  mortgaged  estate  of  Sie  bankrupt  at 
a  sale,  under  Lord  Loughborough's  order.  Ex  parte 
Cuddon  re  Cock,  3  M.  D.  &  D.  802. 

Form  of  order  on  the  petition  of  an  equitable 
mortgagee,  by  deposit,  with  written  memorandum, 
where  the  memorandum  has  been  lost.  Ex  porta 
Rodgers  re  Gregory,  3  M.  D.  &  D.  297. 

Form  of  order  upon  the  petition  of  an  assignee, 
who  had  in  the  name  of  an  agent  bid  at  a  sale  for  a 
portion  of  the  bankrupt's  property,  and  then  prayed 
to  have  the  sale  completed,  or  the  property  resold. 
Ex  parte  Gore  re  Stevens,  3  M.  D.  &  D.  77. 

{d)  Production  of  Documented 

Assignees  under  a  separate  fiat  ordered  to  pro- 
duce the  proceedings  under  the  fiat  at  the  opening 
of  a  joint  fiat  against  the  same  bankrupt  and  hia 
partners,  for  the  purpose  of  proving  the  act  of 
bankruptcy,  although  the  commlssionen  had  de- 
clined to  order  the  proceedings  to  be  produced.  Ex 
parte  Sharp  re  Chadwick,  2  M.  D.  &  D.  350. 

The  right  of  assignees  to  inspect  or  take  a  copy 
of  a  title-deed  of  the  bankrupt's  property  in  me 
hands  of  his  solicitor,  is  no  higher  than  the  right 
of  the  bankrupt  himself,  and,  therefore,  where  the 
assignees  petitioned  that  the  solicitor  might  produce 
or  give  an  attested  copy  of  such  a  document,  on 
being  paid  only  the  portion  of  his  costs  relating 
thereto,  and  the  costs  of  the  production  or  copy,  the 
petition  waa  dismissed  with  costs.  Ex  parte  Under- 
wood  re  Hemsworth,  1  De  Gex,  1 90. 

(e)  Separate  Issues, 

Where  the  Court  orders  a  trial  at  law  and  directs 
two  separate  issues : — Semble,  that  there  need  not 
be  more  than  one  record  and  one  trial.  Ex  parte 
Fisher  re  Hammond,  1  M.  D.  &  D.  209. 

(/)  Aceoumts. 

Accounts  refused  as  to  personal  estate  after 
seventeen  years :  granted  as  to  rents  and  profits  nt 
real  estate. 

In  1823  a  commission  of  bankruptcy  issued 
against  the  petitioner;  a  dividend  waa  declared,  in 
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1825  of  ISt.  in  the  pound;  no  dividend  had  been 
since  made,  nor  did  it  appear  that  any  personal 
estate  had  since  come  to  the  hands  of  the  assignees. 
The  Coart  refused  an  order  on  the  petition  of  the 
bankrupt,  that  the  surviving  assignee  should  ac- 
count for  the  personal  estate,  but  made  an  order  to 
account  for  the  rents  of  the  real  estates. 

As  to  the  personal  estate,  the  audit  upon  the 
dividend  must  be  taken  as  evidence  of  the  correct- 
Decs  of  the  accounts  up  to  that  time.  Ex  parte  and 
re  NewhouMe,  10  Law  J.  Rep.  (m.8.)  Bankr.  38 ;  1  M. 
D.  &  D.  508. 

(g)  Brferenc^ 

The  way  to  except  to  the  registrar's  report  is  to 
file  exceptions,  giving  the  party  notice.  The  origi- 
nal petition  is  uien  set  down  for  hearing,  together 
with  a  petition  to  confirm  the  report,  which,  with 
the  exceptions,  come  on  together. 

Reference  to  the  r^strar  to  find  impertinence 
and  acandal.  The  registrar  reported  some  parts 
impertinent,  some  scandalous,  ana  some  impertinent 
and  scandalous : — Held,  to  have  exceeded  his  au- 
thority in  finding  simply  either  scandal  or  imper- 
tinence. Ex  parte  Sanders  re  Br  acker  f  1 1  Law  J. 
Rep.  (n.8.)  Bankr.  9. 

The  Court  cannot  sanction  the  renewal  of  a  lease 
by  aasignees  for  the  purpose  of  carrviug  on  the 
bankrupt's  business,  if  any  creditors  object  to  that 
arrangement,  notwithstanding  it  has  been  deter- 
mined upon  by  a  majority  of  creditors  present  at  a 
meeting  duly  convened  for  that  purpose.  A  refer- 
ence was  directed  to  the  commissioners  under  these 
circumstances  to  appoint  such  time  and  place  aa 
might  be  thought  most  beneficial  for  the  sale  of  the 
bankrupt's  property.    Ex  parte  MiUer  re  Miller^ 

1  M.  D.  &  B.  39. 

A  new  trustee  may  be  appointed  by  the  Court, 
in  the  first  instance,  under  the  6  Geo.  4.  c.  16.  s.  79, 
without  a  reference.     Ex  parte  Stubht  re  Barber, 

2  M.  D.  &  D.  570. 

Where  the  commissioners  have  not  admitted  a 
proof  tendered  to  them,  the  Court  may  direct  it  to 
be  placed  on  the  proceedings  at  once,  without  refer- 
ring it  back  to  the  commissioners,  although  the 
proof  may  not  have  been  rejected,  but  only  ad- 
journed. Ex  parte  Whitwwth  re  Mayor,  2  M.  D. 
&  D.  158. 

On  a  petition  that  the  property  on  which  an 
annuity  is  charged  should  be  sold  for  the  payment 
of  the  value  of  the  annuity,  the  Court  will  refer  it 
to  the  commissioners  to  ascertain,  in  the  first  in- 
stance, whether  the  petitioner  has  a  valid  security 
on  the  premises  on  which  the  annuity  is  alleged  to 
be  charged.  Ex  parte  Stuari  re  Stuart,  2  M.  D.  & 
D.  540. 

Where  an  assignee  petitioned  for  the  removal  of 
his  co-assignee  on  the  ground  of  misconduct,  and 
which  was  denied  by  the  latter,  who  recriminated ; 
a  special  reference  was  directed  to  the  commissioner, 
to  inquire  into  and  report  the  circumstances  of  the 
case.  Ex  parte  OuUon  re  Oulton,  3  M.  D.  &  D. 
336. 

(A)  Appeal  and  Special  Case, 

An  appeal  from  the  refhsal  of  a  motion  by  the 
Court  of  Review  should  be  by  way  of  special  ease, 
and  not  by  way  of  motion  before  the  Lord  Chan- 


cellor.   Ex  parte  Carrutkert  re  Carrutkert,  12  Law 
J.  Rep.  (n.8.)  Ch.  220 ;  3  M.  D.  &  D.  269. 

On  an  application  by  an  insolvent  for  a  final 
order,  under  7  &  8  Vict  c.  96.  s.  6,  the  commis- 
sioner remanded  the  insolvent  (who  had  previously 
been  discharged  under  the  act),  on  the  ground  of 
his  having  recently  petitioned  the  Insolvent  Debtors 
Court,  and  that  proceedings  were  pending  there : — 
Held,  that  there  waa  no  appeal  to  the  Court  of 
Review  from  this  order.  Ex  parte  Newlands,  1  De 
Gex,  150. 

A  special  case  must  set  forth  the  conclusion  of 
fact  drawn  by  the  Court  below  from  the  evidence, 
and  not  the  evidence  itaelf.  Ex  parte  White  re 
HalUn,  3  M.  D.  &  D.  7. 

A  New  York  house  accepts  bills  for  the  accom- 
modation of  a  Virginia  house  on  an  agreement  for 
reimbursement  entered  into  by  a  London  merchant, 
the  correspondent  of  the  Virginia  house.  After- 
wards the  London  merchant  enters  into  partnership, 
and,  by  letter,  desires  the  New  York  house  to  con- 
sider dl  credits,  advices,  and  instructions,  then  in 
force  from  him,  as  extending  to  the  new  firm,  and 
to  transfer  any  balances  due  to  or  firom  him  to  the 
new  firm.  The  New  York  house  reply,  that  they 
will  make  up  and  transfer  to  the  new  firm  the  open 
accounts  in  joint  exchange  transactions,  but  that 
they  hope  to  have  the  account  current  made  up 
before  they  carry  the  old  account  to  the  new  firm. 
They  afterwards  pay  the  accommodation  bills,  and 
draw  on  the  new  firm  for  the  amount  The  new 
firm  becomes  bankrupt: — Held,  that  the  question 
whether  the  liability  of  the  new  firm  had  been 
accepted  in  lieu  of  or  in  addition  to  the  separate 
Kability  of  the  London  merchant  was  a  matter  of 
fact,  and  not  a  proper  subject  for  a  special  case. 
Ex  parte  Jackson  re  Warwick,  2  M.  D.  &  D.  H6. 

(1)  Contempt, 

Where  a  party  took  fbrcible  possession  of  the 
bankrupt's  property  whilst  in  the  custody  of  the 
messenger,  but  finding  he  had  done  wrong,  gave  up 
the  possession  again,  the  Court,  on  a  petition  to 
commit  him  for  a  contempt,  only  ordered  him  to 
pay  the  costs  of  the  petition.  Ex  parte  Fletcher  re 
/VoiMf,  2M.D.&D.129. 

In  process  for  contempt  it  is  a  wholesome  prac- 
tice to  bring  the  evidence  of  disobedience  down 
to  the  latest  period  before  the  application  U  made; 
but  the  circumstance  that  a  four-day  order  for  pay- 
ment of  costs  was  made  upon  an  affidavit  of  non- 
payment some  days  old,  does  not  render  the  order 
so  far  irregular  as  to  entitle  a  party  to  his  discharge 
after  he  has  remained  in  confinement,  under  pro- 
cess, founded  upon  it,  for  seven  years  without  dis- 
puting its  validity.  Ex  parte  Green  re  Elgie,  1  M. 
b.  &  D.  464. 

{k)  Under  1  4*  2  WiU,  4.  c,  5^,  s.  22. 

The  provision  that  the  oficial  assignee  shall  pay 
and  transfer  forthwith  into  the  bank  all  monies  and 
securities,  was  dispensed  with  on  the  pethion  of  all 
the  assignees  as  to  certain  securities,  which  could 
not  conveniently  be  made  available,  unless  they  re- 
mained in  the  hands  of  the  ofilcikl  assignee.  Bt 
parte  BamweU  re  Biddulpk,  1  M.  D.  &  D.  537. 
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(0  Under  1  4*2  VicL  c«  110.  ond^^.^  VicU  e,  122. 

The  47th  section  of  the  Insolvent  Debtors  Act 
( 1  &  2  Vict  c.  110.)  is  directory  only.  So  that  al- 
though the  assignee  does  not  strictly  comply  with 
the  manner,  &c.  of  selling  real  estate  as  directed  by 
the  creditors,  the  contract  is  not  void.  Wright  v. 
AfowM^fT,  4Bea.612. 

The  Court  of  Queen's  Bench  has  jnrisdictieii  to 
order  a  bond,  given  under  the  provisions  of  statute 
1  &  2  Vict.  c.  1 10.  8. 8,  to  be  given  up  to  be  can> 
celled ;  and  where  it  was  swora  that  it  had  been 
satisfied,  an  order  was  made  accordingly.  WiUtm 
V.  Firik,  10  Law  J.  Rep.  (n.8.)  Q.B.  292;  9DowK 
P.O.  573. 

Where  the  wife  of  the  creditor  made  the  affidavit 
of  the  debt  as  due  to  herself  and  her  husband,  but 
the  husband  alone  made  the  demand,  and  gave  the 
notice, — the  provision  of  1  &  2  Viet  c.  110.  s.  8. 
was  held  to  have  been  complied  with.  Ex  parte 
WyUk  re  Wyide,  1 1  Law  J.  Rep.  (n.8.)  Bankr.  1 8. 

Where  a  public  company  proceed  under  the  1  &  2 
Vict  c  110.  it  must  be  proved  that  some  penon 
was  duly  authorised  by  them  to  demand  the  pay- 
ment of  the  debt 

Semble,  also,  that  where  the  proceedings  are  taken 
under  that  statute  by  the  petitioning  creditor,  not 
for  the  purpose  of  obtaining  payment  of  his  own 
debt,  but  to  compel  the  bankrupt  to  satisfy  the 
alleged  debt  of  a  third  person,  the  fiat  cannot  be 
supported.  Eg  parte  Gatton  re  Gotten,  1 1  Law  J. 
Rep.  (N.8.)  Bankr.  10;  s,c  Ex  parte  GratUm,  2  M. 
D.  &  D.  401. 

If  the  approval  of  the  sureties  tn  a  bond  tendered 
by  a  trader,  under  the  provisions  of  the  1  &  2  Vict 
c.  110.  s.  8,  is  obtained  within  the  twenty-one  days 
after  the  notice  required  by  that  act,  he  will  not 
have  committed  an  act  of  bankruptcy,  by  reason  of 
a  subsequent  revocation  of  such  allowance,  on  the 
ground,  that  it  was  improperly  and  fraudulently 
obtained,  if  such  revocation  is  not  made  till  after 
the  twenty-one  days. 

A  parol  approval  of  the  sureties  is  sufficient. 

Semhle — A  commissioner  may,  before  the  twenty- 
second  day,  after  the  notice,  revoke  his  approval  of 
the  bond  and  sureties,  if  improperly  obtained  from 
him.  Ex  parte  Neale,  1 1  Law  J.  Rep.  (n.8.)  Bankr. 
22;  2M.D.&D.620. 

Attendance  of  the  witness  at  the  opening  of  fiat 
to  prove  the  act  of  bankruptcy  under  1  &  2  Vict 
c.  110.  s.  8.  dispensed  with.  Ex  parte  Bowman  re 
SkiUman,  2  M.  D.  &  D.  90. 

Every  summons  under  the  5  &  6  Vict.  c.  122. 
must  describe  the  parties  in  the  same  manner  as  they 
were  described  in  the  particulars  of  demand  and 
notice.  Orders  in  Bankruptcy  of  12th  of  November 
1842,  XXVI. ;  12  Law  J.  Rep.  (n.s.)  Bankr.  12. 

Fo.m  of  notice  to  be  indorsed  on  the  summons. 
Ibid.  Order  XXVII. 

Every  summons  is  to  be  indorsed  with  the  name 
and  residence  of  the  attorney  by  whom  or  in  whose 
name  it  is  sued  out     Ibid.  Order  XXVIII. 

It  must  be  served  four  days  at  least  before  the 
time  of  appearance,  and  between  9  o'clock  in  the 
forenoon  and  9  o'clock  in  the  evening.  Ibid.  Orders 
XXIX.,  XXX. 

If  the  plaintiff  makes  deAiult  in  appearing  or 
complying  with  their  rules  and  orders,  or  if  the 


debtor  appears  at  the  appointed  tune  and  deposes 
that  he  has  a  good  defence  to  the  demand,  he  is  to 
be  discharged  from  the  sununons.  Ibid.  Orden 
XXI.,  XXIL,  XXIIL 

The  form  of  particnlazs  of  demaod  and  notice 
under  the  5  &  6  Vict  c  122.  (Schedule  A,  Na  2), 
and  of  their  signature  and  direction  prescribed  by 
Orders  in  Bankruptcy  of  12th  of  November  1842, 
XX.,  XXI.,XXn. ;  12  Law  J.  Rep,  (Ks.)  Bankr. 

Every  application  to  enlarge  the  thne  for  iidnult- 
ting  demand,  or  for  entering  into  a  boiui  with  soJtK' 
ties,  is  to  be  supported  by  affidavit;  and  before 
entering  into  such  a  bond  notice  in  writing  of 
intention  to  do  so  must  be  given  to  the  plaiDtiff 
Orders  in  Bankruptcy  of  12th  of  November  1842^ 
XXXIV..  XXXV;  12  Law  J.  Rep.  (s.8.)  Bankr.  J.J. 

Such  notice  must  be  accompanied  with  a  true 
copy  of  the  affidavit  of  sufficiency.  Form  thereof. 
Ibid.  Orders  XXXVI.,  XXXVTI. 

Form  of  bond  and  condition  prescribed.  Tind. 
Order  XL. 

The  defendant  may,  by  notice,  within  fbur  days 
after  sendee  of  notice  of  sureties,  under  1  &  2 . Vict 
c  122,  except  to  the  proposed  sureties.  Orders  in 
Bankruptcy  of  12th  Nov.  1842,  XXXV til ;  12  Law 
J.  Rep.  <N.s.)  Bankr.  18. 

Mode  and  time  of  opposing  sureties  afttr  excep- 
tion.    Ibid.  XXXIX. 

Practice  where  no  notice  of  exception  served 
Ibid.  XLL 

(m)  Execution  and  AttackauwL 

Provisions  made  for  the  issue,  service,  and  execu- 
tion of  any  summons  or  warrant  granted  by  the 
Court  of  Bankruptcy,  by  5  &  6  Vict  c.  122.  ss.  79, 
80 ;  20  Law  J.  Stat  App.  xiii. 

Any  writ  of  attachment,  by  a  subdivision  comt, 
or  an  order  for  the  non-payment  of  costs,  is  to  be 
sealed  with  the  seal  of  the  Court  of  Bankruptcr 
by  the  chief  registrar.  Orders  in  Bankruptcy  oi 
12th  Nov.  1842,  XLIV.;  12  Law  J.  Rep.  (xs) 
Bankr.  14. 

Practice  under  the  new  orders  as  to  issuing  writs 
of  execution.  Ex  parte  Grmstead  re  GibbSf  1  De 
Gex,  72. 

(X)  Audit  of  Accounts. 

The  bankrupt's  balance  sheet  must  be  filed  in 
duplicate  ten  days  before  the  last  examination.  See 
Orders  in  Bankruptcy  of  12th  Nov.  1842,  XIV.; 
12  Law  J.  Rep.  (N.8.)  Bankr.  1 1. 

The  mode  in  which  the  accounts  are  to  be  audited, 
and  the  proceedings  therein  are  fixed  by  Rame 
Orders,  XVI.,  XVII.,  XVIII. 

Court  empowered  to  audit  accounts  and  declare  a 
dividend  at  or  (subject  to  certain  restrictions)  at 
any  time  after  the  sitting  appointed  for  the  bank- 
rupt's last  examination.  5  &  6  Vict  c.  122.  s.  27; 
20  Law  J.  Stat  App.  xiii. 

(Y)  Jurisdiction. 

Practice  and  jurisdiction  of  the  courts  of  bank- 
ruptcy defined  especially  as  to  evidence  and  costs, 
and  power  to  make  rules  for  their  regulation  given 
by  5  &  6  Vict  c.  122.  bs.  57—70 ;  20  Law  J.  SUt. 
App.  xiii. 

The  Lord  Chancellor  empowered  to  authorize  the 
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Court  acting  In  the  proMcation  of  a  flat  to  hear 
matten  heretofore  wiUiin  the  original  jnriadlction 
of  the  Court  of  Review  subject  to  an  appeal  to  that 
Court  £  &  6  Vict.  c.  122.  a.  66 ;  20  Law  J.  Stat 
App.  xiiL 

(a)  Qfik$  Lord  ChanceUar. 

Neither  the  Court  of  Review  nor  the  Lord  Chan* 
celJor  haa  jnritdiction  to  allow  a  bankrupt's  oer^ 
tificate,  ni^ess  the  banhmpt  himself  makes  an 
nffidaTit  of  oonformiW.  B*  parte  CarrutherM  rt 
Carrutkers,  12  Law  J.  Rep.  (vjk)  220;  3  11.  D.  &  D. 
269. 

PlatntifiB  in  equity  claiming  to  be  admitted  as 
cnreditors  under  a  fiat  in  bankruptcy,  in  respect  of  a 
breach  of  trust  by  the  bankrupts,  which  was  the 
subject  of  the  suit  in  equity,  applied,  on  a  dividend 
of  the  bankrupt's  estate  being  about  to  be  declared, 
to  be  allowed  to  enter  a  claim  upon  the  proceed- 
nagSy  and  to  have  a  fund  reserved :  the  application, 
being  refused  by  the  commissioners,  was  renewed 
by  petition  to  the  Court  of  Review,  and  also  refused 
by  that  Court  A  supplemental  bill  was  then 
filed,  praying  an  injunction  to  restrain  the  assignees 
from  paying  any  dividend  which  might  be  declared, 
until  the  cause  iu  equity  was  heard,  or  without  re- 
serving a  sufficient  fund  to  answer  the  olaintifTs 
denuuid  :~Held,  that  if  the  Court  of  ChaScery  bad 
jurisdiction  to  interfere  in  the  distribution  of  the 
estate  of  a  bankrupt,  the  Court  ought,  upon  general 
principles,  after  an  adjudication  in  bankruptcy  on 
the  aubject  of  the  distribution,  to  refrain  from  exer- 
dsing  such  jurisdiction. 

But,  Mmble^  the  Court  has  no  jurisdiction  to  inter- 
fere in  the  mere  distribution  of  the  estate  of  a 
bankrupt,  either  on  the  ground  of  trust  or  otherwise. 
Tktmptim  V.  Derhm,  1  Hare,  358. 

(6)  Of  the  Court  tf  Review. 

The  judgment  of  this  Court  may  be  taken  upon 
the  rights  of  the  parties,  although  the  oommiasioner 
has  not  given  his  judgment  thereon.  Etc  parte 
Cooper  re  Jolmstoa,  10  Law  J.  Rep.  (n.s.)  Bankr.  11; 
1M.D.&D.858. 

The  Court  of  Bbview  has  jurisdiction  to  enter- 
tain a  petition  complaining  of  an  abuse  of  the  exe- 
cution of  an  order  made  for  the  sale  of  property 
under  an  equitable  mortgage,  but  the  petition  must 
be  that  of  a  creditor  or  party  interested  in  the  bank- 
rupt's property,  and  who  is  also  a  party  aggrieved. 
Ex  parte  Cobmbme  re  Wkitehead^2lLD,8tJ>.2^. 

The  Court  has  no  power  to  alter  the  place  of  cus* 
tody  of  a  person  committed  for  contempt  from  the 
Fleet  to  the  Queen's  Bench,  or  any  other  prison. 
In  re  Britien^  11  Law  J.  Rep.  (v.B.)  Bankr.  29;  2 
M.  D.  &  D.  335. 

SemUfle — The  Court  of  Review  has  jurisdiction 
to  direct  references  to  the  commissioners.  Ex  parte 
Gore  re  Stetfeas,  3  M.  D.  &  D.  77. 

Mortgagor  and  mortgagee  join  in  demising  trade 
premises  to  a  lessee,  and  at  the  same  time  the 
mortgagee  and  lessee  enter  into  partnership  by 
articles,  according  to  which  the  demised  premises 
are  to  be  considered  as  partnership  property.  The 
lessee  becomes  bankrupt: — Held,  that  the  Court 
had  jurisdiction  to  order  the  assignees  to  elect 
whether  they  would  take  or  abandon  the  premises ; 
and,  »ea»ble,  that  the  Court  has  jurisdiction  to  order 
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the  assignees  to  pay  the  landlord's  costs.  But  it 
will  not  so  order  in  general,  nor  unless  under  special 
circumstances.  Ex  parte  Norton  re  Rakigh^  8  M. 
D.8ED.312. 

The  Court  of  Review  has  jurisdiction  to  commit 
fi>r  the  publication  of  observations  insulting  to  it, 
and  to  parties  engaged  in  litigation  before  it,  as  a 
contempt,  and  may  make  the  order  for  committal 
upon  the  petition  of  the  parties  agg^eved,  and  may 
1^  such  order  direct  the  person  committed  to  pay 
all  petitioner's  costs,  charges,  and  expenses.  The 
publication  of  the  observations  respecting  the  peti- 
tioners in  such  a  caae  was  held  to  be  of  itself  a 
contempt  of  court,  and  the  Court  refused  to  dis- 
charge the  person  committed  until  he  apologised  as 
well  with  regard  to  the  petitioners  as  with  regard  to 
the  Court  itaelf  t — Held,  also,  that  an  offer  to  prove 
the  truth  of  the  observations,  if  the  petitioners 
would  proceed  upon  them  as  a  libel,  was  an  aggra- 
vation of  the  contempt 

A  petition  upon  which  judgment  has  been  finally 
pronounced,  but  on  which  the  order  has  not  been 
drawn  up, — Held  to  be  a  pending  proceeding  for  the 
purpose  of  rendering  the  publication  a  contempt 
of  court,  even  if  the  actual  pendency  of  a  proceed- 
ing is  requisite  to  give  the  Court  a  jurisdiction  to 
commit;  but,  temble,  that  such  pendency  is  not 
requisite.  Ex  parte  Turner  re  Martin,  3  M.  D.  & 
D.  528. 

The  Court  of  Review  has  jurisdiction  to  restrain 
a  party  committed  by  it  for  contempt  from  ques- 
tioning, in  an  action  at  law,  the  regularitv,  pro- 
priety, or  form  of  the  order  of  committaL  Ex 
parte  Turner  re  Martin,  1  De  Oex,  30. 

A  party  who  had  been  committed  by  the  Court 
of  Review  for  a  contempt,  brought  an  action 
against  the  parties  through  whom  the  order  for 
committal  was  obtained.  The  Court  of  Review 
granted  an  injunction  to  reatrain  the  plaintiff,  his 
counsel,  attomies  and  agents,  from  proceeding  with 
the  action,  except  for  the  purpose  of  trying  three 
distinct  points.  Upon  an  appeal  to  the  Lord  Chan- 
cellor this  order  was  discharged. 

The  order  of  committal  stated  a  printed  docu- 
ment, which  was  held  to  contain  a  libel  upon  the 
Court,  and  ordered  the  party  to  be  committed  for 
his  contempt  in  publishing  that  document,  but  did 
in  express  terms  a4judicate  that  it  was  a  libel. 
The  Lord  ChanceUor  declined  to  decide  whether 
that  was  a  sufficient  ai^udication  of  a  contempt 
having  been  committed,  more  particularly  as  the 
opinion  of  a  court  of  law  might  be  taken  on  the 
point,  and  there  would  be  a  greater  facility  of  ap- 
peal from  such  a  court  than  from  the  Lord  Chan- 
cellor. 

Whether  the  Court  of  Review  has  authority  to 
grant  an  injunction  of  such  a  description  as  is  be- 
fore mentioned,  quare. 

One  Judge,  sitting  as  the  Court  of  Review,  has 
power  to  commit  for  a  contempt  of  the  Court  Ex 
parte  Van  Sandau  re  Martin^  14  Law  J.  Rep.  (v.s.) 
Bankr.  9;  1  De  Oex,  55. 

(Z)   SOLICITOB  TO  THE   Fl^T. 

The  Court  will,  upon  the  application  of  one  of 
two  assignees  proving  misconduct  on  the  part  of 
the  solicitor,  remove  the  proceedings  from  out  of 
the  solicitor's  hands,  although  the  other  assignee  is 
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ill  ftron^  of  hii  conCStitutat^.'  ifix  pattt^RmtM  n 
Betu^  lOIiirw  jr.  Rep.  (ii.B.>BtttfilEr.  fl9;  1  MltD. 

'  S^&fitilbt  to  Hi#  itiit  ^«b«i^itt|^tll6  irooMdrof  it 
■ale  of  good«'beleftgff)gr  «o  ilbe^baiAtftrat,  Wh)oh  tK« 
■bliHtoffireed  firom  an  ^xeonti^A'  by  gt*iT>g  ^i*  o^n 
pY^om]  ^cttritlf  l^hfe  sheHtf  Hy  wa^  of  indetiitikyi 
bitt'  ho  tien  od  'th^a^  prc»c^e  W'Way.<of  coantttk. 
ittiieithilt^  to  liimit^f,  eVen  tbvii^  thepMCteedidgft 
rfSbiitd  lfat6  tal^fi  pUwe  with  tb*  tldnteoft  of  tb* 

Upon  a  petition  to  retax  the  Rolicitor'8  blU^ 
uHl^ft'tfteota^rprft^ed  ift  «hAply  fMiMaXittibfei  of 
tb^  bin,  th«  as^igDees  n«ecl  ntft  be  «ened  with  dM 
]MhS\3n.  MOxt,  if^tieV^  ban  bei^ii^p«id^b;  tta« 
asfignees.  Ex  parle  AtitiwMkri  Wmkry  1  M. D) 
ft9.2«9:         -•    '    ■•■• 

'  'Ah  o^a^  «»<«&«' «tii]iti«^l^  ttt<f«AH«a^itit=«h*n 
fltfrpeal'  fre  baift^  be^n  oterptdd  eaAn^M  b«F  iupiporttd 
oh  nfttb  a>eii(3oii^«knbM*  tibe  pi^Mim  alleg«84kar  dM 
bilT'bi^  been  actually  paid.  Ibid.  - 
''  A  Wsa  xA«deiitaAiLrapt;  Knd'att  wfiUsialttttsi^iMt 
appointed.  Tberii  tt^re  tbr^  «rte«tii»gft*  advevtiiM 
for  et«dl«ot^  ta«timeiti%od  fto^  tbeir  dtbto)  but 
hb  oredlton  apTO«r6d,  ttadtb^'babkrupt  paaaed  bit 
lair  ^JC8inibatH>af.  Tbe  oflteial'  <aikig«M-  h«d  to 
bift  bands  93?.;  ^nd  bo  nior«r; 'and  Ib^  feastequTred 
itt  b^  t>aid  by  Hitn  ittbdeir  1  &  S  WtIL  4.  e.  0tf.  <#ere 
tMt  piAid.'  An  ^Ifeafkm  by^  <ioUciMi^  to  tbe 
iUt'  tb^'paymt^nt  of  bn  b9l  ^ovit  of  thM  mi**  aop" 
pcrrted'  by  an  Affidavit  th&t  Ao  tetaditori'  aMlgn«e 
bad  bJ?en  i^f»poibted,  abd  that  there  was  no  probiu 
bilitytbat  any  Mr«b  wonM  be  «p)MiDted,  was 
granted;*  '    " 

The  rilfht  of  tbe  publk)  twasnfy  to  <hes«  fees 
^&oH  nt)t'  ftcenie  nntit'tb*  amripcmbnt  of- a  ora- 
iKtDn^  aMignee.  Ea^^fkme  T4agU4^9  Bermfgtr,  H 
Law  J;  Rep.  (iv.b.}  B«Rkr.>  1 8 1  I  De  Oex,  140. 

.(AA)  Costs. 

(a)  In  genial* 

Tbe  Ctmtt  initb^tiKed  to^setfle  tbo  amount  of  tbe 
*bins  t)f  kny  auctioneer,  apfraiaer,  broker,  vnlver, 
or  acebttTTtanf  employed  by  assignees  or  messenger, 
by 5araVl<^tatWB.86<  20  liiwJ.StaL  App.xtH. 

Thedd^ndant,  as  oflldal  assignee,  tookpoases- 
^otfof  A's  bobks  *nd  papers  nndef  a  fiat,  wbieh 
issaed  against  -biM  in-  June  1^40.    inDeosmber 

1841,  tbe  -fiat Was  stipe«a^dy  and  ftdMra  demand 
of  tiie  bodks^  $tt.i  A  'cottnnenosd  an-  nstfon  of 
'tniver  ibtfbem  on  tbe  5tli  of  /anaary  184^  On 
fbfr  26tb  of  Jwmtcfy  1842»  u  second  fiat  was  issaed 
against  A,  under  which  be  wassfcyudged  abanb- 
mnt  oti  the  l'2tb  of  May,  stid  en  tbe  OSih  tbe  de- 
Mdsnt  was  again  appsfinMd  oiBQial  assigaeai  The 
Action  of  trover  wsi  trie4oD  the  S9nd  of  Febrnary 

1842,  and  tbe  plaintiff  bad  a  Jvendiotftw  1,000/.,  to 
be  reduced  to  40a.  on  tbe>b<wks  being  gitcn  up. 
On  tbe  8th  of  July  1842,  A's  stttomeyr  ivotwitb- 
stantf  ng  a-necleeby  tbe  aasigneei,  under  the  iBOcond 
flat,  not  to  take  any  furtber  ptoceediogs  in  tbe 
aeticn  of  trCver^  proceeded  to  eigv  judgment  and 
tax  bb  costs  :--fle]d,  tbat  the  defendant  was  en- 
titled,  on  motion,  to  be  reHeted  Jrom  all  costs  sob- 
se^ynenC  to  ^  date  of  tbe^cond  fiat,  the  delay  in 
tbe  pffDceedings  ander  that  fiat  having  prevented 
bi*  pleading  it  in  bar  of  the  action.     Ondhtethmy  t. 


590}  6iae(VA}677riBo«lL4klMPlO.  1.  V  : 
'The«wignee«of  a  banknipt  bavin^A^np.  n  clidtt 
tn^tontnn  ^oods  intbepottissiono^ajcnrtieivihi 
latter  applied  Soi  a  Judge,  iundas  tte  Isi  aootiiMi  k 
the  iMrpleader  Act,  when  it  was  etddsedf  tbat»  «i? 
ItsK  caoserwasabewnlo  tlie  ceatiaryj  ea  a  ihj^rofHI 
thoasaigMM  be  bameditbair  xbiniw  «i4  f*ytbs 
ookts.  ne  assignees  aitendad^dnitbenll^  Mle^ 
when.  tbe. 'Alder  wad  dinobm^^edi  •  ^nbiealtmilit 
•unnnonsce  wevsaeired,  nallii^!  on  iIm  flMnlifl 
Ai»d'tbli.asBigilees.lD  iftaArtbBiiataroaiidjpaitiaiihn 
ofUhfisiei<pdeti»eeUksa  jTb#  aMigpifm;i£d!f«t 
attend  upo»  ssy  '<lf  vthtse  bhmmoaicai  >  'Rett,  del 
ttielndgeibait-no  }iiti8dicim*«niflf  dlie  I«lwpleider 
Ak!n»to0dee.theaSBigneadJto  paJr«eH^>^iwi<faMfc 
vi!Pic^/»iitf,.l^  lAr«rXAap.(iub)J5bE«b*lH4/:18 
Mi:d^W.S90f  2  Hbwl^  £.0i<«i8.)id4&  ')/.  vj.n 
i  Ifoife  of'  «ifi)raing>.1]ie.pByraelit«|  «pifl^MibMlh 
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-:  Jl  pinity  anB|r  in  seme  aasas  hR.^vMsA  t».flMlk 
ahboof^iticpMsehtS'nipetitiipkiocjiMiosalt  OMili 
tesistoioe!  of  an  nrdse  of  ]tfan.icQmmiaailmeM«.HJk 
farit  WHam  re  Sgmikff^  1  M.  iD.4l{I>.  4M..  >  •  ' 
.  Whan  b\  ptBtkiottVpr^ng  for  ooota.  bl  difPilM^ 
it  will  in  ffeneral  be  diaiHikDediwitbrbotlB^i&iMrtlr 

.  .When  a  petiliea  Jna'bemi^diaitteQd  intbicsa|% 
the  petitlaMK  eattnst  Imns  ttM^-bcfH'diliJita'^.pf^ 
tfae«eats,  nottfitbstaiidang  tbste  ibw  bffki  x^^jiilm 
demand  4>n  him  for  tike  pavmcnti  M^^p^KtUMhSf 
^ /oter,  2  M«  D«  8e  D.  «iO. 

Where  separate  fiats  are  annulled  to  give  Aft 
lo  tbff  joint  one^  4bbn  petitiuMNiigt  cvediltQi^f^^Wt  be 
made  to  pay  the  costs  of  issuing  them  ^morslf  rl#- 
CBuaebe  ought  tobavegiwni  a.  fiUlfiyr^^geflylpap  of 
tbe  bankrupts,  if  at  was  one  not  UMr  1^  jsihhmi 
and  no  improper  motiyes  are  attvibu^tKi  to  bj«n«  if 
parU  Burdikinre  Weathm'lm,  1  M.  l>r ^  P.  li^> 

A  petitioning  creditor,  who  had  .fucd  mtb  |k  flit 
bafose  he  aetn^ly  beoamo  «  oreditpr  of  that  bfink- 
rapt,  mrdemd  to  |Miy  the  ooata  of  svbetitulipg.a  g^ 
petitioning  creditor's  debC  E^patU  UlMmmo 
JUid,  10  Law  J.  B«|K^  (N.&)  Blukr.  10;  1 JULD. 
&  D.  8S0.  '  ^.      .  <  .. 

,  Defsndatit,  assignee  m{  baiiknipi^  .■Held»«pd«r 
tbe  dionmstanoea  of  the  cas^  not  Mti4M  tfrnaai^ 
bis  ooofea,  thangb  not  UaUe  to  paj^^Mirtiib  'Mdm^ 
V. /miss,  1  OoNL  247.  ^^ 

An  official  nssigiMeo  who  ia  reqipved  tma  94^iifft 
tofetain  tho  pUpscs  beleitgillg,.tx>  lib9>bA|ikiii^|t 
estate  in  his  banda until  h»i% pvuiimfinp^jmVM 
aervioes  under  the  fiat,  and  if  be  rsl«se^  J^H*^ 
them  over  to  hia  sneeeaoor  Im  will  be  oroeM  to 
deliver  thvm  up  wiUi  ^Dsti^  JRx  parte  Gx9ikM  f 
ifetf,  X  M.  D.  &  IX  200. 

Quart — Whether  upon  a  petitioi^  under  ftCrepwA. 
a.  16.  s.  76,  tbe  Gonrt  has- juriadi^oAto  giv«  tha 
landlord  bir  costs*    £r  .ports  ti^f^sf  lUtpth^ 

Peading  aa  appeal  from  aa  order  diredjng  tbs 
admission  of  a  prooi^  a  dividend-  meeting  ulwld, 
andoQ  tbe  assignisas  c^poKng  tbe  psymeotof.tbe 
dividend  upon  this  pmot;  it  is  withheld,  a  fund  being 
iset  apart  to  aDswes  it<  Tbe  creditor  thep  jpraaeiiis 
a  petition  stating  the  non-pa^rmentof  his  dindeody 
bitt  suppresaiiig  the  &Btof  the  fund  being  set  spartf 
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and  •  pn^ing*  cdiU  'pOTfotiany vgfeuiBi  tii*  'flbmnte*' 
sionera*'  Olk^  tbk  fteMeb  and  a  coricspondSng  affi-^ 
dwdt^  lie  obtan  ta  forla  adi  order  aiaying  the 
di^d^d  ganeml  W.  Th«  appeal  bcitig  detefmined 
it  hiafkVDor:— field,  that  the  suppteMeeB  in  ^ 
afildavit  DO  whiob  the  ex  parte  ofder  was  ofataiiMid 
diae«lit)ad  hiw  te  aay  t elief ;  and  tl»k  it  waa.iiot  a 
•aae  iar  tlia  oemarissiaaera  Jto  pay  cottBf  and  tfad 
petMoii  dinriiMd  nditb  edate  aa  agnmt  tkttoi.  ibr 
l«»^  AwldtM  re  ebWteAttv  2  H.  D.  &  £>.  4f6. 

A  raiyoBJteat. applying  ta  peetponc  tiMiwaring 
«itbiMira«tWe  to'dw  adweiee  paaty  of  faia  inlendad 
applioatioB,  otdeved  to  pay  lbs  eosta  of  (ha  day.  >  JSa 
fiiuX9genr€Jm9B,^U.n*'&D.MS^ 

-  ▲  tnuier  a^ldaat:  wkasi  ar  int  haa  ttoiptopeilp 
iaemjil  Is^e^fMMed  hy  the  netilionmg  ^ecditorCft 
einsant  to*  an  order  to  amiuf,  on  payment*  of  the 
eoata,  &c.  «F  the  -appUcatioii)  iOie  prap^Bed  oidat* 
«k  pir0<ridiittf  k/r  the  ooats  of  annaUiiig  the  Aatand 
iydAeotali&eitetOi .  The  tmdar  daea  aflt  ol^|eafrfan 
the  ground  of  this  omission,  but  requires  other  AOd 
aiwwttrt  imfilitto'he  added  is  :tha  yaipotted  older 
«4ijali  tho  patkioning  ereditor^decknwa  inaertiiigt 
^-^Held^  that  this  negodatioai  did'BOi'dapjdva  tiba 
trader  of  hisooals  <dn  hia  aftdtwiisda  ptasetting  a 
patidMi  of  hk  esm  to  annul*  Bk  parte  Mmgi^cbe  re 
ibmgU,  S  U.  IX^IX  aML 

It  is  nol(  a^  fixed  mle^  that  th^ttavelling  aapensee 
st'WL  iMPttdoiii-aaHeltbraitlxnding  the  exeaution  of  a 
cvmmiBaioii  for ttia  a»aiinatia»  of  wjtnesaw  in  the 
oattntry,  ahaU  not  ha  attosrad  la  the.its^atioa  of 
<l*idl  «a  hmaaan  purty  and  pcrty..  Their  aBowante 
dependa  on  the  partiettlar  mrouaastiiices  of  each 

'  SttcW  «xpeMea  alkwMdy  under  theoirenmstancei, 
hii'tbi8«Bie< 

'A  Ibe  taiMaiBtlseKonaiv  Car  pemsing  the  pleadinga 
aiBewed  iA  the  taJuitia*  of  oasts,  as  betareen  party 
ahdpavty,  In  addttton  ta  their  aUowancyB  per  diem. 
JEMteiK  y.  Pyte^,  V2  Lanr  i^  Rap^  (ha)  Ch.  22S;  2 
Ti  ft  C«IL  OiC.  9ft4. 

■•Aadliator,  tt|»OB  whose  sdvica  an  aet  of  haalt- 
•fwfke^  -^nt#  <!MioertM,  a»d  aa  immM  ^at  aued  avt, 
'^■^Mti  not  etititM^  hia  aoati  up.  to  the  ohoiee  of 
asa^ees.  Bk  parte  Weaim^  ve  Bmrdy;  1 0  Ij/bk 
J.  lUp.  (U.S.)  Bankr.  70  ;  2  M.  D.  &  D.  240. 

Where,  undiar  a^4iit  Mied  oni  by  tha  bankrupt 
VtiiM\f,  thfeo  indetf ngs  had  bten  adnrartiaed  for  the 
ehokfeof  aaelgneiBei  bhtnane  had  beeBahaaen^  aaai 
at  dhe  last  of  the  meetings  the  ohbioe  wAa  adjouKnad 
4M  d»  .<^1leld»  ihtft  tbabiU  o€.  oosu  of  the  bank- 
ittpPt  ablScifor,  ambumbig  Ho  MI4  "U.  Aiil,  avaa  pay- 
lAU  out  of  fh^  fiMMa  in  huidy  amomidmr  to*  87/.  Hs . 
7A,'  after  pa;ftaeflt  of  the  messenger'a  costs  (the 
offl^iA^tesfgnee  waiving  rannnevation),  without 
knyfesetiration  being  iriide  In  fe«peetof  tha  office 
£ees  of  20iL  and  102.  Bx  p^ie  PkOienen  M  WiOkmt, 
1  Be  Geae,  I«8. 

A  Ul)  for  btnioesa  done  in  relation  to  a  bank- 
rdptey,  alter  tike  ahotoeof  aasignees,  baeame  due  to 
a  solicitor,  the  last  item  in  which  ocouiYed  more 
Aan  six  years  before  1844.  In  1S44  a  sum  of 
money  belonging  to  the  bankiiipt's  estate  came 
into  the  hands  of  tiie  official  aasignee.  Tha  solicitor 
mesenited  a  petition  to  the  C^urt  of  BerieWj  that 
his  biH  might  be  paid  by  the  official  assignee  out 
of  this  ^um.  There  was  no  imputatien  on  the  con- 
duct of  llto  solicitor,  and  the  delay  was  explained 


to-  tha  aaHsfaatipn  «f  tlM.<^iir(^^I|al4,  that  .tfift 
Stttitib  of  LimittkUqaa  dii  not  apply  (0  aiigh  a  casf^ 
and  that  the  petitioner  was  entitled  to  the  pa^mt n^ 
of  hia  bill  ^p9HeBruU»n  n  Fieher^  littiKwJ, 
Rep,  (n.8,)  Bante«16&  1  Da  Oax»  11^ 

Where  a  jaiot  flai  isaue^  againai  tha  Uea^rer  of 
a  savings  bank  and  his  oo-^partBcr  in  trade,  tha. 
tmalcea  can,,  uadar  3  Will.  4,  g,  lit.  s,  28,  plaim.. 
•Illy  «  priority'  of  pi^fment  of  ajiy  debt  9wim  k^, 
hitn,'Oiit  of  hia  acpamtet  estate^  /wi  bav«.qo|daim 
w^4tevfsr  agaiiMt  ^tha-  i«i»t,  estate,  a)thougJbi.  the 
aeparate  estate  may  prove  insufficient  to  satisfy -th^ 

If  theyadvaace  tmk  a.  claim  by  their  petlU(m» 
thi^y  will  ha  refiused  their  costs  of  obtaining  tt^ 
oidez  against  the  sc^araHis  estate*  Ex  parte  f4^f|BK:4 
f«.ahft%,  lM.IX8sX).  8^.  ..  .; 

Where  a  petitioning  creditor,  as  indoraee  pf  % 
WU  sued.«»t]t90'aeparaAe  fiataagfanat  tvopai^t^erR 
M'«ceeptofK  oC  the  1^1I«  whioh  was  accepted  \cf 
them  ill  their.'  separa^  naonangfiid  afte^arda  t^h; 
tained  an  order  to  4nnul  tbo^e.  $at«  rin^  i|«nf  .^ 
jabt  0B«»  :it'WJM.h«ld,  that  ha;  waa  opt-  tia^lf  to 
tiie  eoata  of  iasoipgie ad  annulling  t]i^a6ep^rB^a,n#^ 
having  been  goil^  o^  no.nuscopduct.  in.  so  doin^) 
hut  that  the.  eoata  flight;,  be  chargf^  on  the  joii^^ 
aatalcw  BxparU^Dmetm^e  Sv^th,  1  AC  P.  ^  D.  149, 

Wbeiea 4ep*r4t»  fiatria  ordered  to  be  p^nnaUe^ 
in  iavonr  of  a  Jciii  ^9%  4nd  tha  peliMoDi^g  creditpr 
UDdar  the  joint  fint  i$  put  to  extra  costs  ^y  t^ 
oppositioB  of  theessigaaes  i»  eataUiahiAg  tbiil fial^ 
an  order  wiaa  made  Uiat  the  aangnees.  should  pi^ 
tljbcse  ooata^  oat  of  the  joint  estate^  and  that  thej 
abeuld  btt  taxed  aa.betTrean  8oU«Uor/a|id  cUant.  Bx 
parte  Sharpe  re  Chadwick,  2  M.  D.  &  D.  53^1. :   , 

Tha  easts  of  aoBiillittg  a  sep^i^te  £at  t9  five 
affi)ct  to  a  8ubaequ(»t  jouMi  fiat*  aho^U  come  out  fif 
•the  joint  tfetate,  if  that  estate  is  sufficient  to  p^y 
themi  Bx  parte  Peat  n  Bakigki  2  M.  D.  4e  D.  788. 

Where  deeds  were  deposited  with  a  written 
memorandum  to  secure  the  debt  of  two  partners, 
and  after  the  death  of  sne^:itw»s  verbally  agreed 
<bat  tha  dapoail  should  be  extended  tq  aeeure  the 
separate  d^  of  tbo  sttrviving  partner : — Held,  t^^t 
that  oosta.should  ha.  appettioned  aa  t^  the  sums  x^ 
Apectively.due  from  thejoini  and  separate  ^isM^e  ip 
tha  one  ease  aa-on  a  deposAk  with ,  a  writteiq  9^1^" 
Aieiit,  and  in  tha  othar  .ason  a  deposit  by  p^pj. 
Bx.parttFardteT4yktFi.%U»J>.^^fU7.y,    ,  ., 

A  bankni^  traatee  giiiJyty'flf  a.  bfoimh  Qiir^9^^,  js 
aotaotitled  to  hia  oMtaof  «ppe!aJ9iig  gn.»  pe^on, 
by  theosstat  ^aa  ftiia(«,.fior Uien^  to  ivBova against 
hia  estata.  .  Ejt  part»  Harris  re  ^bal4iftffn,  1 1  h^w 
J.  Rep.  (N<a.)  Bankr«  19.  ; 

Whora  an  aasigAea.bayiog.paid  a  dividend  ia  bis 
own  wrong,  compels  ,tho  prpper-  party  to  petition 
the  €otlrt;  be  will  be  ordered  to  pay  tha  eo^ta  p^r- 
sonally,  aad  not  b«  pertnitted  to  ictain  tham  oat  of 
the  catatie.  EM  parte  Jeakma  re  ^opdy^  II  Law  J. 
fiep;  <N4i.)  Bankr^  17.  .      •'  v 

Wfaera  commissionecs  of  bankrupt.  rec?iva  a 
creditor's  deposition  iB' proof  of  hia  debt,  and  th^jir 
decision  la  affirmed  by  the  Caurt  of  Eeview,  bjut 
the  judgment  of  the  Couart  of  JKeview  is  reversed 
fay  dm  Lord  ChasioeUor,  the  oreditov  must  bear  ^is 
own  costs,  and  the  costs  of  the  ass^gnoea  will  be 
directed  to  come  out  of  the  estate,  Be  Blake^  U 
Law  J.  Rep.  (N.B.)  Ch«  248. 
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Where  there  was  a  sufficient  part  performance 
to  IkVe  A  p»r6]  Contract  for  sal^  out  oiibe  Statute 
•  of  IPratiAs,  anci  the  purchaser  became  bankrupt  :-7~ 
HeM,  thftt  the  vendor  seeldng  to  have  effect  given 
to  Ms  Hen  foir  unp'aid  purchase- money,  was  entitled 
'  to  fiavv  his  C0SU  out  of  the  estaie  Bold«  Et  parte 
Cower  re  TgyioTf  J  M.  D.  &  B.  717. 

Whefe  tbe  sums  of  20(.  and  lO/l,  directed  to  be 
pttid  b^f  1  St2  Will  i  c.  56.  sa.  40.  &  55,  had  been 
paid  out  of  ati  estate  which  was  insufficient  to  pay 
those  ithrls  and  the  petitioning  creditors'  costs  up 
to  the  choice,  the  Xord  Chancelloi'  refused  to  order 
the  payments  to  be  refunded  to  the  petitioning  cre- 
ditors. Kr  parte  ffopkins  re  Fortyth,  1  De  Geic, 
^4.  '  •      ^        •  . 

An  order  was  ma&e,  VTth  the  consent  ef  fbe 
tnoTtgagee  olT  an  estate  6f  th^  .hanlcrupt,  with  a 
power  of  sate  t\i^t  it  shoiitd  be  sofd  In  the'  ban](- 
tuptcv.  A  petftiot^  "^as'preseht^d  by  ihe  mortgag^ 
fbr  hnerty'to  bid  at  the  sale,  and  for  J)aYment  of  the 
cdstft  of  the  application  out  of  tbe  piircojlae-money; 
♦b.whfcft  the' assignees  consented  ; ^ but  hefa, 
'tinit  the  petitfdnte!^  wis  not;  entitled  to  '^uch  costa, 
unless  the  assignees  would  state  that  the  petition 
was  preseuled  at  their  request  Ex  parte  Danke  re 
banig,  lit  Law 7.  Rep.(N.s.}  Bankr.  45. 

Assijgnees  havfng  the  conduct  of  a  sale  under 
*t!ie  arfet  made  on  t^e  petition  of  a  vendor,  having 
a  Ifen  for  i!inpaid  put^ha^e-monejy,  a^o  justified  in 
t&kingt'he'ppinidn'c/r  counsel  Qnth6  conditions  of 
tale,  and  the  casts  of  ^o  doing  'will  be  allowed  out 
cti%e  proceeds  Of  t^e  ^1e,  althoug'h  those  proceeds 
fna^  niT  short  of  the  sums  due  to  the  venjor.  JBr 
parte  tmint  re  Todhunter^  S  M.  B.  S(  D.  173. 

Th^  costs  of  ^an  application  of  »  mortgagee  for 
f^ave  to  hid  at  the  safe,  will  not  be  allowed  out  of 
•ihe  proceeds  unless  the  assignees  consent  Ez parte 
*r — :,  *  M.  B^  4c  b.  SZP, 

-.'.  (^  TajaakmondRMietealrfTaieettioii. 

'  l^he  fA'xaifon'df  fees,  disbiirsements,  and  charges 
4n  bankruptcy,  provided  for  by  Orders  in  Bank* 
wptcy,  11th  of  November  1842,  XV.  12  Law  J. 
Ken.  (w.s.^  Bankr.  IL 

'  'An  appilcatioQ  to  review  the  taxation  of  an  officer 
Mthe  Court,  m&y  be  made  by  way  of  motion.  Ez 
pe/rte  titeh  re  Todhunter,  3  M.  p.  &  D.  173. 
'  The  provldoo  of  the  8  &  4  Will.  4.  c  47.  s.  8, 
efiobltng  the  Cotirt  of  Review  to  refer  'bUls  of  oosta 
to  be  taxed  by  the  registrar,  ta  confined  to  such  bills 
ne  are  directed  to  be  taxed  by  the  1  &  3  Will.  4. 
e<  96.  s.  5,  and  the  directions  of  the  last-mentioned 
AH  epply  only  to  **  costs  of  suit  between  party  and 
p^rty  In  the  Court  of  Review."  Other  bills  of  eosta, 
therrfori,  must  stiYI  be  referred  for  taxation  to  a 
Ma«t«'r  in  ChancerVf  Ex  parte  GlaUter  re  Martbi, 
n  M.  I),  h  \X  253;   .  ' 

*\h*'  rommoh  order  for  taxation  of  the  solicitor's 
Mfl  wfll  n^y(  be  varied,  except  under  special  cir- 
^*iff,ttthnifH.  Ex  jMirte  HanthU  re  Sldrley^  10  I^w 
Jt.  U*p.  (n.n.)  BsnkK  4. 

''/»"  fff  fhf««r  aMigneos,  who,  in  opposition. to  the 
w74>i  tff  hU  c'0'ANfii(^nees,  proceeds  to  tax  the 
«^/w'/»//f>  trill,  and  succeeds  in  taxing  oiT one-sixth 
M  ihif  Mfttffitui,  («  rntitlfd  to  his  extra  costs  incurred 
tf,  tj,  Aoui'/,  by  \hAuu  obliged  to  employ  a  solicitor 
Im  \..ut*  If  4rid  th**  bankrupt's  estate  will  be  liable 
u,  iSu  4i\h  ftuit:  l;rtwi;<  n  the  costs  incurred  on  tax- 


ation,  as  between  party  and  party,  tad  as  beCwseo 
aolicitor  and  client]/^  E±  pdrU  Foebrooke  re  Putter, 
10  Law  J.  Rep.  {j»jg,)  Baokr.  28;  1  M.  D.  ft  D. 
333. 

Upon  t£e  petition  of  the  admirilstratrix  of  aa 
assignee  to  have  two  bills  of  costs  taxed,  havii^ 
regard  to  acts  of  mukilfuTneas  and  n^ngenee 
dmrged  against  the  solicitor;  oneofthebinshaTii^ 
been  incurred  in  bankruptcy,  and  the  oAer  at  lav ; 
and  an  order  having  been  made  by  a  Judge  at  bur, 
t^erring  the  latter  for  taxation,  bnt  declining  to 
refer  the  former,  which  had  been  taled  by  the  com- 
missioner : — Held,  per  Sir  Jehn  Crete,  that  the  cesU 
ftnnirred  in  bankruptcy  should  be  referred  for  t^U- 
tion  in  the  ordinary  way,  but  that  the  costs  at  Jaw 
wtre  not  within  the  Jurisdiction  of  ibis  Court  for 
HaWtSoiil  • 

Pff  Sir  tfeorge  Tlm—TMii  Court  wfll  hot  dirtct 
fhe  taxing  offleer,  intalhag  a  solicitor's  bill  ef 
coats,  to  have  regard  to  acta  Of  ihipnted  negligence, 
except,  aa  in  the  casf  of  Ss  parte  SemikaUj  wkcfe 
the  bill  of  coats  constitnted  the  petitioning  cieditorli 
debt  Ex  ptti^iW BHUtilgnM^,  lOiiUrf.  Rep,  (mj.) 
Bankr.  13;  1  M.  D.  &  D.  375. 

Where  hilts  of  costo  of  the  solicitor  to  the  fiat  had 
been  taxed  and  ]paid  before  1835,  and  the  assignees* 
accounts  containing  these  paymenta  had  been 
audited  and  passed  by  the  eommisaionera,  and  one 
of  the  soliciton  to  the  fiat  and  «wt>  iei  €kt  aMgnees 
had  sincestted t'-^HeW,  t!hat«.^1ftti  for  le-taia- 
Hon  piwented  is  M44  dMie  loo  Ial» }  'wliether  the 
cnMonMwMiisiUB  Mi«fr  r  ¥iob«.  78.  or  not, 
aa  to  which  qtuere. 

As  to  othei'biUa  detiveted  in  and  befwe  1834^ 
and,  paid  without  bfing  tcxed^  bj  the  a8a8giieca,by 
paymenta  on  account  ending  in  i824,^HeM,  that 
the  atatute  did  not  prevent  taxatiwi,  vod  that  the 
petition  was  not  too  late.  JS«  petrta  Waoleim  n 
Marten^  8  M.  D.  8c  D.  702. 

A  issued  a  fiat  against  B  iiiegularly.  B  filed 
a  petition  to  annul  the  fiat  A  also  filed  a  petxtion 
to  annul  the  fiat,  and  for  liberty  to  issqe  a  new  one. 
A  afterwarda  made  a  propoaition  to  B  that  the  fiat 
ahonM '  be  animHed  without  contert,  bat  ^d  not 
offer  him  all  he  waa  entitled  to,  and  some  negotia- 
tions took  place  thereon ;  b^t  no  agreement  was 
come  ta  Both  peiiSB^iiktMme  on'for  nearing^,  wbeo 
the  first  petition  was  granted  with  ooata,  and  the 
second  granted  in  a  qualified  manner  on  payment 
of  costs  by  A.  The  feUmfing  items  in  the  hills  of 
costs  of  B  (disallowed  by  the  officer  of  the  Court,) 
were  allowed  t-^firM,  fee  to  loeand  foir  Ktding  the 
first  petition ;— second,  Ae  coata  of  attendanecs 
relating  to  the  above  negotiations,  and  fee  to  coonsel 
for  advising  on  A*8  propoaition ;— thiid,  fee  to  a 
aecond  counsel  on  the  hearing  of  the  first  petitioBi 
fourth,  fee  to  eonnsel  for  adviaing  on  the  course  to 
be  pursued  as  to  the  seeond  petition ; — ^fifth,  fee  to 
a  second  counsel  on  the  heanngof  the  second  peti- 
tion. Ex  parte  Mmagreae  re  Mmegreae,  13  Law  J. 
R^  (N.a.)  Bankr.  11 ;  3  M,  D.  &  D.  600. 


BANNS. 
[See  Marbiaqe.] 
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BAPTISM. 

'  A  child  baptized  Wifli  water  ilii  the  name  of  the 
Holy  Trinity,  by  a  person  alleged  to  ^  in  heresy 
or  kcbism  with  tne  Church  of  England,  is  DQt  un- 
baptixed  within  the  meaning  of  the  Kuhdc  for  the 
burial  service  of  the  dead  in  the  Book  of  ComoMn 
Prayer,     ^iidwuirsh  v.  Chapman^  3  Curi  84^. 

a'  child  liaptized  with  water  and  in  tlie^  name  of 
the  Trinity,  by  *  person  having  no  authority  toad- 
nimister  &e  rite  of  baptlfimi  although  irregularly 
haptized,  ia  not  unbapfized  according  to  the  mean- 
ing of  the  Rubric  prefixed  to  the  order  for  the  burial 
of  the  dead  in  the  Book  of  Common  Prayer^ 

A dergyma^n refusing  to  perform  the  service  for  the 
hiterment  of  the  dead  over  thebody  of  a  parishioner 
■o  baptised,  d^e  notice  of  the  death  having  been 
given  to  hinn,  suspended  for  three  laontus.  Masim 
f.  ^coit.  2  Curt  BWL  '  "  t     •     ■ 


/. 


BAKON  AND  FSMBl 


[See  Covenant — Divorce — Finbs' aj^d  Re- 
coveries—  Infant  —  Jupoment,  as  in  case  of 
Nonsuit  —  Marriage  —  Power  —  Seduction — 

ffiOVER-J 

•,<Ai  IJiVWAHQ^.       ... 

(B)  Wipe. 

■  -f      ^)   Pr9fkr»^t  amd  SeUkment  thererf. 
<!»>  Cmmi$  amd  EkHtkm. 
(0)  vfiioHdnM  te 
id)  Rights  ^. 

(f)  Lunacy  qf. 

(C)  Separate  Estate. 

{a)  Power  over,  and  DitposUton  qf. 
(b)   Liability  in  respect  of. 

[D)  Separation  of  Husband  and  Wife. 

[E)  Suits, 


iF)  Pleading. 
G)   C&IMUiAJ.  PRCX:£«DUie8. 


(A)  Hvsbakd. 

(a)  RighU  rf^  in  Property  rf  W\f: 

•  The  wearing  apparel  of  a  married  woman,  bought 
by  her  out  of  money  vested  before  marriage  in  trus- 
tees for  her  sole  and  separate  use,  belongs  to  bet 
hnsband,  and  not  to  the  trustees. 
'  In  an  action,  under  the  Interpleader  Act,  between 
the  exeention  creditor  and  the  trustees,  who  claimed 
tHe  wearing  apparel,  where  the  issue  was  whether 
the  iMearing  Apparel  was  the  property  of  the  hus- 
band, ev^nce-'of  th^  htisband's  bankruptcy,  with  a 
view  to  shew  that  the  property  vested  in  his  assig- 
nees, waa  held  to  be  inadmissible.  Cam  v.  Brice, 
10  Law  J.  Rep.  (n.s.)  JSach.  28 ;  7  M.  &  W.  183 ; 
8  Dowl.  P.O.  884. 

By  deed  of  settlement,  certain  atock  was  vested 
in  trustees  for  the  separate  use  of  a  married  woman 
during  her  life,  and,  after  her  death,  as  she  should 


appoiKit.  She  made  a  will  under  the  power  reserved 
to  ner,  directing  her  executors  to  sell  the  atook^ 
and  apply  the  proceeds  in  it  certain  mano^iriT- 
Held,  that  this  beauest  did  not  include  money  in 
her  possession  at  ner  death,  the  accumulation  of 
previous  dividends  on  the  stock. 

The  executors  were  fippointed  only  undee  the 
power,  and  took  out  probate  only  lor  the  .amount  of 
the  stock : — Held,  that  they  had  no  legal  title  to  the 
money  as  executors ;  but  that  it  vested  »X  once  in 
the  husbandtjNr^  imiri^j,  ,withqut  any  grant  o(f  ad- 
ministration to  him,  and  that  he  was  entitled  to 
recover  the  amoui^t  as  money  had  and  received  to 
his  us^,  without  making  any  deduction  for  the 
funeral  and  testanxentanr  expenses  of  the  deceased, 
whi^h  the  executors  had  defrayed  out  of  this  fund. 

Held  also,  that  the  son  of  the  executor,  who  took 
possession  of  the  money  in  the  4cceased's  housie  as 
the  agent  of  hfs  iather,  to  whom'  he  paM  U  over  the 
same  day,  was  liable  to  be  sued  for  money  had  and 
received  by  him  to  the  use  of  the  plaintiff  the  hus- 
band of  the  deceased.  7\tgman  y.  H^pknu,  \l  Law 
J.  Rep.  (n.8.)  C.P.  809. 

C  H  previous^  to  her  marriage  was  entitled  to 
various  items  of  personal  property  ;n  England,  by 
virtue  of  different  instruments,  and  was  also  entitled 
to  an  interest  in  possession  in  somo  personal  pm* 
perty  in  America.  By  the  settlement  ioiade  on  the 
ihsrriage  of  C  H  with  ^  E(^  dll  the  inatrumonts 
under  which  she  becaiue  eni^itled  to  her  Engllda 
property  were  recited,  and  the. English  property 
settled  on  the  jlbual  trusts.  Tba  settlement  pon- 
talned  the  following  recital : — **  It  was  agieed  on 
the  treaw,  that  such  other  personal  property  as  tho 
said  C  H  should  become  entitled  b,. should  be  se^ 
tied  as  thereinafter  mentioned,'* — and  a  covenant, 
"that  all  such  further  or  .other  portioji  of  personal 
estate,  if  any,  aa  should,  during  the  life  of  C  H, 
become  vested  in,  or  motua  to  her,  ot  should  or 
might  be  assignable  by  W  H  or  C  H,  should  be 
settled  upon  the  trusts."  Ko  notice  of,  or  allusioa 
to,  the  American  property  was  m^de  ip  the  settlo- 
ment  Ailer  the  marriage,  a  sum  waa  transmitted 
from  America,  in  respect  of  the  property  to  which 
C  H  was  entitled : — ^neld,  that  this  sum  wasi  not 
bound  by  the  settlement,  and  that  W  H,  the  hus- 
band, Was  entitled  to  it  by  his  marital  right.  H^ort 
V.  Hornby,  12  Law  J.  Rep.  (n.s.)  Ch.  151 ;  2  Y. 
&C0II.  C.C.  121. 

A  husband  and  wife  lived  separate  from  each 
other.  At  the  death  of  the  wife  she  was  possessed 
of  cash  and  bank  notes,  arising  from  property  settled 
to  her  separate  use : — Held,  that  the  husband  was 
entitled  to  them  in  his  marital  right  Moleny  v. 
Kennedy f  10  Sim.  254'. 

A  testator  bequeathed  all  his  property  to  his 
daughter  (a  single  woman),  in  terms  amounting  to  a 
gifl  to  her  for  her  separate  use,  and  appointed  her 
sole  executrix.  She  married  after  her  father's  death  ; 
and  a  sum  of  stock,  part  of  the  property  bequeathed 
to  her,  was  assigned,  to  trustees,  in  trust  for  her 
s^arate  use,  for  life,  and  if  she  survived  her  hus- 
band, in  trust  for  her  absolutely,  and  if  not,  then  in 
trust  as  she  should  appoint  by  will,  and  subject 
thereto,  in  trust  for  her  husband ;  but  the  settle- 
ment did  not  notice  any  other  part  of  the  property  r 
— Held,  that  the  husband  did  not  become  entitled, 
in  his  marital  right,  to  the  property  remaining  un- 
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Mtt}ed,  but  vaa  a  trustee  of  it  fpr  liis  wife;  an4» 
Uf^xttforei  it  could  not  be  Uken  in  execution  under 
%  judgment  recavered  against  Um.    Ketolan4*  v, 

.  A.  wQ^au  was  entiileil  to  two  sumt  of  monej, 
Mv^urtd  bjr  certain  mortgages*  the  legal  estate  lu 
Xfw  in  the  premises  comjprised  in  one  of  the  mort- 
£afes  beipg  vestj^d,  ip  bei^  the  oth^r  In  a  trustee  for 
Eer^.  .$he,maraed«'  The  mortgagors  being  applied 
to  |dr..payA>^t^.and  bein^  unable  to  pay  off  the 
>no^i(g99»  ^^o  husband.  proooredanoUier  person 
to^dp  ao,  upon  an  af  re^uient  by  him  to  assign,  to 
fuch  persQu^all  lus  ^the  busband^s)  intereiit  in  (he 
p^miacif.  Tbe  husba^  died ;— Held,  thf^t  this  was 
i^auiQKcienX  reduollqu  of  the  mortgagp  money  Inl^ 
possession.  Hees  v.  XcUJ^  .10  £aw  X  ^P*  (^•O 
Cb..«.frU5ips.f888.     . 

. . A.siiwl^  womfm  Wng  eo^tled  to  an  annuity 
fi^9UJred  bx j>ond»  marriecT  .  Her  hu9band  eKecuted 
atT^eafe  trf  ^^e  annuit^r,'  and  died,  leaving  his  wife 
8ur,Tiv«Bg;-r-H«ld*  that  aai  he  could  not  release  the 
-security,, ^e  f^ould  not  release^ the  annuity  so  as  to 
bind  bi8  wifel  Hore  v.  Becheff  V\  t«aif  J«  .Aepr 
(^BLik)  Cb*  ;l^ }  42  3ijnii.4€5.  .      . 

,  Fii9e^9!^<i  property  was  conveved  by  indenture  of 
aetltlfaiQeiit  t(v  trustees,  in  trust  for  the  separate  us« 
ff  theiiRflfe  for  life,  with  remainder  to  such  persons 
as  sne  sbould  appoint,  audr  in  default  of  appoin|^ 
A[)ent,  U^'boE  right  beirs  ibr  ayer.  Tbe  trustees  bad 
p9wer  to  sell,  and  hold  the  proceeds  upon  the  like 
tirustiu  The  wife  died  without  exercising  the  power« 
Jieavlng  h«r  husband  and  ouly.  sou  surviying  her. 

£9  tniateea  sold  the  property  after  the  wife^a 
^ths' — Held,  that  the  husband  waa  entitled  to  the 
purchMe-xpont^y  ibr  life  by  tb?  curtesy,    FgOett  t. 
TVfvr,  13  Law  J.  Kep.  (»a)  Ch.  441. 
:     [See,  Ww«,  (a)  Drwry  v.  Scott,  4  Y.  &  C.  264. 

'  (ft)  tiataiU'y  tf^  m  Cim&aeti  MM,  md  on  Rgpre- 

v  JLUbility  of  husband  for  breach  of  trust  of  hia 
wife  before  marriage.  Palmer  t>  fi^ak^tdf  3  Bea. 
3a7.  , 

.1.  The  plaiutiff  supplied  a  married.  wom^u»  living 
iapait  f^om  her.h^sban]!,  with  oeoessanea.  The 
^JF  evideficre  as  to.  the  circiuiiatances  of  their  se» 
^aation  waa,  that  the.  plaintiiTf  ^terney  wrote  a 
JoHor  Ao  tha  defeudant,  Informing  him  that  his  wife 
•ViwJniHiiring  dfbtf  that  she  was  wiUiog  to  zetum 
t»  hiiK)i  an^l^at  h«i  waa  liable  for  uecessaries  fujp- 
•liisil«4  IQ  bar. .  Qf  thia  letter  the  defendsnt  took  no 
«9ti^4-^H)»ld,  «opM  eyidenpe,  though  Y^ty  slight, 
^  the  ^uahai^'a  liabilii^  ■,  but  the  Judge  havmg 
i«(t  it  to  tb^  jury,  to  say,  whetber  the  defendant,  hj 
BOt  tiikin^  notii^-  of  the  letter^  bad  authorized  hw 
wUe  tio  ^a^gjt  him  with  neoe«saiie«,  the  Court  di- 
JiecHfd'  a  •  new  tdal  for  misdirection.  AiwartU  v. 
7««e^  U  Law  J.  B,«p.  (v.a,)  C.P.  2Sd;  &  i4«  &  a 
§a^\  6  Sa.  (M.)  ^41. 

La  an  aation  against  the  husband  for  articles  of 
dfcaa  fiiiaisbed  to  his  wife^  upon  credit,  in  March 
}M¥kt  F*<>f  ^hat  the  huahaudand  wife  lived  ti^thar 
in  Ootobtr.  I9S9,  and  thai  there  was  no  rumour  of 
their  separation  before  Febrnary  1S40:  — Held, 
«videDot,  though  slightt  upon  which  a  jury  might 
ptfeaume  their  continued  cohabitation  at  the  time  tf 
the  purchase  of  the  goods,  and  the  consequent  assent 


df  the  hus1>and  to  it '  Stodge  t.  Cddpe^^  10  Lav  /. 
Rep.  (N.8.)  C.P.  218.' 

The  liability  of  the  husband,  Whilst  Hving  witH 
bis  wife,  for  goods  supplied  to  her,  depends  upon 
the  question,  whether  she  is  Ms  agent,  for  the  pur- 
pose of  binding  him  by  her  contracts ;  and  in  deter, 
mining  that  question,  the '^extravagant  pature  of  tlie 
wife's  order  is  a  matter  tt  (br  the  consideriticm  of 
the  jury.  Lane  v.  Tronmonget^l^  Law  3f,  Iflep.  (N.8.Y 
Exch.  fc;  1«  M.  &  W.  3«8.  •'  ' 

Case  against  huaband  and  w!fe  tat  fklaely  i^pi^' 
Anting  to  ^he  plaint!^'  <a  baillflT)  that  th<  wife  >iraij 
entitled,  to  diatrain  -certain  goods  for  rcfnt  In  an^ar, 
whelrebV  the  plaintiff,  who  nad  distrained,  was  ntitde 
the  de/endant  in  a  i^plevin  suit  aiid  oblig^  to 
nay  certain  sums  of  money.  tPlea— Not  gailKy;' 
It  appeared  that  Mrs.,  B,  (the  wif^)  )isd  S%c^e4( 
a  warrant  of  distress  for  rent,  BUpposine  herselTeii- 
titled  to  do  so,  and  had  handed  it  to  vtm  planitil^ 
who  had  acted  upon  ft,  and  thereby  been  da|nnifle<f ; 
the  ieaal.  estate  in  the  property  distrained  upon  not 
being  in  Vtn.  B,  but  iu  her  trustees :— ^Held,  that 
it  was  properly  left  to  the  Jury  to  'sajr  whether  Sdtft. 
B  signed  the  warrant  in  error  or  fraudulently  *  ftnd 
that  the  jury  having  found  ^at  she  signed  It  hi 
error  and  not  fraudulently,  the  verdict  was  properW 
entered  for  the  defendants.  fiawHngM  r,  BetJ^  \% 
Law  J.  Rep.  (k.s.)  C.P.  M5. 

A  wi(e  carried  on  the  business  of  a  shop,  and  it 
was  admitted,  on  the  trial,  that  she,  by  ^er  hus- 
band's authority,  atteifded  to  all  the  receipts  and 
payments: — Held,  that  her  statement  tiiat  she 
would  pay  the  rent  of  the  shop  at  a  future  period, 
made  upon  the  occasion  of  her  calling' on  the 
landlord  to  pay  a  sum  due  to  hiin  from  a  third  per- 
son, was  not  admissible  in  evidence  agafust  the 
husband,  in  an  action  of  replevin  by  Mm.  Mere- 
diih  V.  Tooimtt^  12  Law  J.  Rep.  (k.s.)  EXch'.  t^\ 
11  M.  &  W.  202. 

(B)  Wrrt. 

[For  the  Csses  relating  to  Acknowledgments  by 
Married  Women  and  Conveyances  without  Hua- 
band*8  Concurrence,  see  Flvfis  ANt>  RECOVCRifs, 
— and  see  Witness,  Competency.] 

Siwgit  V.  Ckampmiys,  f  Law  ^.  Dig.  10^  j  5  H. 
&  Cr.  97. 

A  married  women  entitled  to  a  chose  in  action, 
consisting  of  a  principal  sum,  and  not  being  iu  the 
ahape  of  income,  is  primd  facie  always  entitled  in 
•quity  to  a  settlement  of  the  fund,  notwithatandiii|^ 
she  may  be  living ,  separate  from  her  husband. 
JSodes  V.  Medes^  10  Law  J.  Rep.  (K.a.j  Cb.  199 ;,  Tl 
Sim.  569, 

The  reversionary  interests  of  a  married  woman 
are  not  assignable  as  against  herself,  surviving  her 
husband ;  but  the  assignment  of  such  as  falfinto 
possession  during  her  coverture  may  be  valid. 
JikUm  V.  M'Domghalk  II  Law  J.  Rep.  (v.s.)  Ch. 
344;  5  Bea.  56. 

A  settlement  made  by  a  woman,  pending  a  treaty 
of  marriage,  and  concealed  from  her  intended  hus- 
band, is  priwiA  /ack  fraudulent ;  but  the  apparent 
fraud  may  he  explained  and  justified  by  circum- 
stances. 

A  woman,  who  was  at  the  time  cohabiting  with 
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T  (^  portoQ  in  jnean  drcumsUnce8)i  nacU)  • 
■etuement  of  all  her  property  on  beraelfandclillclreiiu 
withovt  the  knowledge  of  T,  who  wm  i^onutt  6r 
the  e^ditence  of  the  property.  The  parties  marry* 
iog  Bhort^  ^erwardu,  T  filed  hia  hill  to  have  the 
settletiient  set  aaide  a9  a  fraud  upon  his  marital 
rights : — Held*  that,  as  T,  by  indudng  her  to  co- 
Ikahit  with  him  before  ijoarriage.  had  put  it  out 
of  her  power  effectual^  to  stipulate  for  terms,  or 
to  retire  from  the  marriage  ewtf^otf  the  settlement 
w«B,iu>  fnstd.  ujpen  4ie  husband ;  and  ihe  bill  wai 
dUmiaaed.  Tafflor  v.  ^k,  12  Law  J.  Kep.  (x.s.) 
Ch.  73iJ.H4r^«08, 

A  )ady  before  marnage  tranaferred  1,9^5L  stock 
to  trii«ieea>  for  the  benefit  of  her  father,  fbr  Hfe,  and 
then  for  herself  absolutely.  She  married,  and  idt 
]ier  i^ropeity  in  "  poes^sslon^'  nuts  settled  \  but  tbf 
tfiSSl  waa  not  alluded  tOw  Xh^'husbandcovendhted 
to  bring  into  settlement  all  property  to  which  hif 
^ifeshonld  during  coverture  become  entitled.  The 
husbaxid  became  bankrupt,  and  his  assignee 
cl4iuned  that  sum; — Held.  ibM  ^e  ifiZSL  was 
au^Ct  to  tl^^  covenant  in  (he  settlement 
.  The  assignee  applied  for  costs,  whic^  were're^ 
fused  I — ^he had  submitted  to  act  as  the  Court  shouts 
direct,  instead  of  disclfumiog.  The  trustees  could 
not  thefeA>te  nve  up  the  sum  of  stock,  fittfthe  r. 
tiranvitU,  12  Law  7.  Ken.  <M^)Ch.82;  13  Sim. 

A  restraint  a^inst  anticipation  in  a  gift  of  feal 
estate  to  a  mamed  woman  in  fee,  for  her  separate 
nae, — Held  to  be  ralid. 

A  freehold  house  waa  settled  on  a  married 
woman,  in  fee,  for  her  separate  use,  but  so  that  she 
abound  not  "  son,  nnortgage,  charge,  or  incumber 
it**'  A  lease  was  granted  by  her  of  this  house  to 
7  £^  in  truat  for  the  huaband,  for  thirty-one  year^ 
at  a  yery  low  rent,  payable  to  the  husband  and 
wife,  and  the  sunrivor  of  them,  and  the-  heirs  and 
aaaigna  of  the  wife,  and  J  £  did  not  enter  Into  aliy 
eoiyenanta: — Held,  .that  ^bin  lease  waa  invalid,  aa 
b^ing  an  incurobBance  on  tb^  property. 

Devise  of  a  freehold  estate  to  a  married  woman, 
in  fee,  followed  by  a  declaration  **  that  she  should 
not  sell,  mortgi^e,  charge,  or  incumber  the  estate, 
and  that  she  shoirid  have,  receiye,  and  take  such 
caute  fitf  kef  omi  tole  Mid  aepiMWifrue^  benefit,  and 
diapoaal,  and  haye  the  management  thereof  iqde- 
|>endmit  of  her  husband,  and  the  same  should 
not  be  liable-  to  hit  debts,  controul,  or  inter- 
meddling:"— Held,  Uiat  the  estate  was  eflbctually 
aettled  on  her,  in  fee,  for  her  separate  use,  bat  with- 
out power  to  sell,  mortgage,  charge  or  incumber  It 
during  the  coverture.  Baggett  v.  Metuc,  18  Law  7. 
Eepu  C)i*a-).Ch.  228;  1  Coll.  aC.  138. 

On  die  marriage  of  a  lady,  who  waa  possessed  Of 
funded  property  and  shares  in  water-worka,  the 
funded  property'  alone  was  settled ;  the  settlement, 
however,  contamed  a  recital  of  an  ititentioo  that'litl 
Ibe  property  which  the  wife  or  her  husband,  in  her 
tight,  should,  after  the  marriage,  become  entitled 
to,  should  be  settled  on  slftiilat  trusts,  and  a  cove- 
nant by  the  husband  and  by  the  wifb,that  idl  the  pro- 
perty which  she  or  her  buaband,  in  her  right,  should 
after  the  settlement,  become  entitled  to  should  be 
settled : — Held,  that  the  ahares  were  subject  to  the 
trusta  of  the  settlement,  Jamei  v.  Dmttnt,  2  Bea. 
177. 


A,  a  widow,  who  carried  on  business  as  alicensed 
tlclualler,  previously  t'p  her  w6ob<ftii'ai''riiip'.  i^^ 
cuted  a  settlement,  wher^l^  she  ks^i^iiM  ^*^ht^ 
household  goods,  famltofe,  plate;  linen,' «hiii^ 
books,  stock  in  trade,  brewing  nteti'sHtf, « atid '  %n 
other  her  effects,'!  and  all  her  Intei^st'  ih^Ye\{t  to 
trustees,  upon  truit  fbr  her  sejtkrirte  nfte  ht  Afe.Mnfd 
af\er  her  decease  tO  sell  the '  same,  kud  dWide  t!he 
Olear  proceeds  amongst  her  thi^  childt^;  lli^i 
husband  of  the  second  marriage  carried  im'tKe  bttd^ 
ness,  and  tfubstitntedj  from  tim^  to  tlMi^,'  ittdti  iA 
trade,  in  the  plaipe  Of  thatjpreyibttsly^ofWnhif^d'hi 
carrying' on  the  bti«iiiesk:~H^dl  tb«(tit!h^%iibftf?^ 
tuted  stock  ih  trade,  aa  Well'  As  the'origltfal'  ^^ 
tn  trade,  Was  confemplate^  by  the  setttem^t  sMd 
that  the  aame  and  the  good-Will  of  tfal^  bt^iit^eA 
j>assed  nndet  the  albovfe  wordh.  '  '    ^.     •'  •-   -<'  i 

The  stock  in  trade,  substituted  hfth^  hij^Aat^il, 
iiras  of  gteater  V^liie  tBaii'tbe'  giotik'fh  Una^nfWie 
tame  of  his  maniage  t^ith'A. '  Qit<»^^Whe^eV'fM 
Increased  Value  bdotYged;  oA  the  deaiH  of  A;  to'tlfe 
ctftuU  que  trust  under  thc'8ectleiTi(ent,'or  t^tbebli^^ 
baud.  England  r.  Dot^fii, '  It '  Law  J.  Rep.,  T*.U ) 
dh.'«5';  6%eid^6d.       •     '        '\       :■  •  .      f 

.  Whether  a  feme  covert,  wHo'^rinfitted  H6  A  ^e^^ 
alonajry  intereei  tn  a  chose  hi  aHlon,  ^ari;  by  <)b^in. 


On  the  tnardage  Of  a  fenitile  Wltt^  4f  Cbbri',  htAr 
fbrtune,  consisting  of  chosea  hr  atftton,  wvs  »e(tle& 
with  the  sanction  of  the  Court;  in  tHi«t  fbrhet'!!^- 
band  and  herself  ft>r  their  liyes,  w!th  temaiiider  f^ 
their  children,  with  remainder  tot  her  absiMutel^, 
if  she  survived  her  htikband«  btft  if  nt^  then  «k 
9ke  should  appoint  by  wiU^  with  remaindgrfir  Ikit  Mfit- 
qf'khu  Some  yeara  afterwards  the  marria^,  of 
which  there  was  no  Issue,  wiitf  dlsaoited  by  act  of 
parliament;  after  whltfh,  -fhe'httsbattd  ttltn^  lAl 
Ilia  right  «Qd  intereatuBdei  the  settlement  ^.his 
wife: — Heldr  that  the  settlement  waa  not  binding 
on  the  wife,  and  that  she  was  at  liberty  to  re-settle 
ber  property  on  her  becond  niarriiige.  Hmtfi^^  v. 
Orde,  II  Skn.  205.      '      '  :    -.  .    -      ■» 

Mrs.  D  being  entitled  to  8,000^  in  reversion  etx^ 
pectant  on  her  annf^'deatb,  the  auint  etfndeoted,  at 
the  request  of  Mr.  and  Mrs.  I>;  to  t^itiqeRsh  her 
llffe  interest  In  2,000r.  patt  Of  th^  HjOOOt,  in  otfMfr- 
deration  of  Mr.  D  agreeing  that^tfae  temdndof  tt 
the  8,0001.,  when  payable,  should  b«  piM  to'triM- 
tees  fbr  hitf  wife's  separate  Use,  Md-lfaAt-he  WOttM 
immediately  settle  2;000l.  M.  orbia<owwftd4si  a«id 
also  I9ie  flrst-mentibned  ^,00OK,  «o  asHo  tfrbtid^fbr 
the  maintenance  ofbimself  and  hik  wife  im^'tlte 
ttrrvivor  of  tnem.  'The  agreenient  wka  eittried  iiMo 
kfpBtit  by  a  deed  wbfch  dSrocted  the tn»tee«  to  >ay 
thefnterest  of  the  two'  anms  of  2,OO0K  W  Ml*.  «um1 
Mrs.  D,  d^nring  their  joint  15ve4,Wmd  to4«a»d  fm- 
$essed  of 'the  pifnpp&l  for  the  ^tirtivor'of  tkem. 
Mr.  D  afterwards  s^mfatodihyhi  bfft  wii^  in  o«i#e- 
queoce  of  her.having  commitliefd  a^Mitf^i^^-HM, 
niat  be  Was  entitled  to  receive  the  Whtf^le^of 'IM  in- 
terest of  the  trust  fbnd,  ahdWft^nof  bbuwdMMaiiiuki 
his  wife  out  of  it,  notwithstanding  kht  w««  ^fedtitfite 
'of  the  means  of  supj^rt.  Dnncak  V.  Om^pheU,  12 
»im;(n6.  '      '  '     ' 

A  married  woman,  bAving  a  ttfe  IMarest  In'  a 
fbnd,  was  Hvffig  with  and  wtis  maintained  byhtr 
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•biMbwdr  bttt'Qiit.^f.'Jiei;  ^^wn  inMne,  and  ki  a 
jBoanner  verv  isw4e^iuite  to  U  ^  ivtd  he  wts  in  very 
•eiajiwnaasoa  ciroum4t«iH)ei#  and  bad  no  meaaa  of 
^Pl^rt '  except  hu  wUe'a  inoeme*  Tbe  Court, 
j^yertbelesi^  jMtfused  to  «ird«r  a  portion  of  it  to  be 
•ettled  to  hm  sepafH^e^lse.  f^at^Aon  v.  Buck,  16 
Sim.  404. 

TeaMktorleft  to  hia  daiigkten  Jane,  tkt  snm  of 
2,000/.<.  to  ^  #el^Moii^«f  wheaabe  mwTiod,  or  to 
b«  $Md  to  her  on  her  attaining  ^ent]^one  t  ahould 
ahe  die  not  le«viog  i8aue«.tihe;ai|00(ML  to  lall  into  the 
reeidiM  of  hia  eatate*  Jane  married  in  her  £ither*8 
lifetioMt  The  Coari direoled  the  legacy  to  be  settled 
in  iaiiat  for  her  aepav ate  uae  for  life ;  remainder  for 
her  ohildren  Uyiog  At  her  death,  aceording  to  her 
appointment  I  in  default  of  appointment,  for  her 
sons  at  twenty^ne  and  her  daoghters  at  that  age  or 
on  maciiage  ;  remainder  for  her  nexi-of-kin ;  and, 
if  she  had  no  child  living  at  her  death,  the  legacy 
to  become  part  of  tbe  testator's  reaidae.  Yomig  r. 
HacifUtmh,  13  Sim.  445. 

Where  by  msurriege  articles  it  waa  agreed  by  the 
intended  husband  that  any  money  which  might  de- 
volve by  will  or  otherwise  to  the  intended  wife  ahould 
be  settled  on  her  and  hia  children  by  her,  he  drawing 
the  interest)  and  the  wife's  father  afterwards  bo* 
^ueathed  to  her  a  legacy  for  ber  separate  nse,  aa 
to  which  the  wife  died  intestate  in  the  lifetime  of 
tbe  husband : — Held,  that  tbe  legacy  was  not  sub- 
ject to  the  trusta  of  the  articles,  and  that  the  hua- 
band  took  it  jVa«9MH/«,  and  that  a  settlement  which 
had  been  prepared  at  bis  inatanoe  by  which  the  in«i 
tereat  of  the  legacy  was  settled  upon  himself  for 
life,  and  the  principal  upon  the  children  of  the 
marriage  at  the  age  of  twenty>one,  should  be  oanied 
into  execution,    Drwry  v.  SooU^  4  Y.  &  C.  264. 

(ft)  Con»ent  and  Election. 

Tbe  Court  declined  taking  the  consent  of  a  mar** 
riod  woman,  who  waa  a- minor,  to  the  payment  ont  of 
court  of  money  to  which  she  was  entitled.  <SN(dfrs 
V.  Sargmi,  2  Bea.  496. 

The  Court  will  not  take  the  consent  of  a  married 
woman,  who  is  under  age,  to  the  payment  of  money, 
to  which  she  is  entitled,  to  her  husband.  [Gatfm  v. 
XiuUw,  7  Sim.  266,  overruled.]  Ahrakam  v.  New-^ 
combe,  12  Sim.  566, 

The  property  of  a  lady  was  settled^  upon  her 
marriage^  to  her  separate  use.  She  flowed  her 
husband  to  receive  tbe  rents  during  his  life  without 
objection  or  interference.  The  rents  were  paid  into 
a  aeparate  bank,  distinct  from  the  husband*a  uaual 
bank,  and  were  applied  by  bim.  partly  in  paying 
incumbrances  on  the  property;  but  the  greater  por- 
tion was  accumulated : — -Held,  that  tbe  wife  having 
permitted  her  husband  to  exercise  entire  controiu 
over  the  rents,  an  agreement  by. her  must  be  pre* 
sumed  that  the  fund  should  be  at  his  absolute  die- 
posal,  and  the  accumulations  at  his  death  would 
form  part  of  his  personal  estate.  Btrerfwd  v.  ike 
Archbishop  qf  Armagh,  13  Law  J.  Bep.  (N.a.)  Ch. 
235 :  13  Sim.  643. 

(c)  Allowance  to, 

A  husband  went  abroad,  leaving  his  wife  and  child 
unprovided  for,  whereupon  the  father  of  the  husband 
and  tbe  father  of  the  wifo  entered  into  an  agree- 
ment to  allow  the  wife  SOL  each,  'ao  long  as  she 


ahooM'CQidinnD  separate  and  mpaft  Iriim  herlma- 
hands'^Held,  that  the  aUommce  terminated  by 
the  death  of  the  husband.  MiHer  ▼.  Woedmard^ 
2  Bea.  271. 

(i)  lUghti  rf, 

A  husband  had  assigned,  by  way  of  mortgage, 
an  undivided  fourth  part  of  certain  leaseholds,  to 
wihiehilic  waa  entitled  in  right  of  his  wife,  tho^legal 
astate  in  tho  entiretv  being  ontataading  in  a  tiuatoo; 
»poB  a  hill  of  fbreoloattre  by  the  mortgagee^  it  waa 
held  that  the  wife  was  entitled  to  a  provision  oat  of 
the  mortgaged  premises.  JHansMi  v.  Keating^  14 
Law  J.  Rep.  (v  a.)  Ch.  13 1  4  Hare,  1. 

An  assignment  by  a  husband,  for  valnable  oook 
Bideration,  of  a  wife's  ohose  in  action,  whieh  had 
lallen  into  poaaession  during  the  life  of  the  bnaband, 
but  had  not  been  redaeed  into  posaesston  by  hina : — 
Held,  not  to  prevent  the  right  to  the  choae  in  action 
fVom  surviving  to  the  wife.  Ashbif  v.  Aekby^  14 
Law  J.  Rep.  (n.8.)  Ch.  36 ;  1  CoU.  C.C.  349.  [And 
see  Bierim  v.  miHams,  post,  (C)  <a).] 

On  a  devise  of  landa  to  husband  and  wife,  during 
their  josnt  lives,  and  to  the  snrvivor  of  them  daring 
hia  or  her  life,  the  wife,  after  the  haabaad'a  deal^h, 
cannot  maintain  an  action  for  permissive  waatn, 
during  hia  life,  againat  assignees  in  whom  iuB  eatafee 
became  vested  by  operation  of  law. 

Accordingly,  the  declaration  stated,  that  one  Par> 
ness,  being  seised  in  fee  of  certain  landa,  frc,  de- 
viaed  them  by  will  to  H  A  B  and  the  plaintiff  (then 
being  his  wife),  to  hold  to  them,  during  their  joint 
natural  lives,  and  to  the  sarvivor  of  Uiem  during 
his  or  her  natural  life.  It  then  stated  Fumeaa'a 
'  death,  whereby  H  A  B  and  the  plaintiff  became 
aeiaed,  &c. ;  and  being  ao  seised,  afterwarda  and 
while  the  aaid  H  A  B  waa  living,  to  wit,  in  IMl, 
all  the  estate,  &o.,  of  (he  aaid  H  A  B  oamo  to  and 
were  vested  in  ^e  defendanta  and  one  Holmea,  mnee 
deceased ;  and  they  beoame  and  were  sexaed*  and 
entered,  dco.,  And  were  poaaeaaed,  and  so  oontinaed 
until  the  death  of  Holmes,  and  after  hia  daath  the 
defendants  continued  so  possessed,  until  the  death 
of  the  said  H  A  B  in  1887;  yet  the  defendants^ 
contriving  and  wrongfully  intending  to  aggrieve  the 
plaintiff  in  her  estate,  &c.  ao  devised  to  her  as 
aforeaaid,  and  during  the  life  of  the  said  H  A  B, 
and  while  the  defendanta  and  Holmes  were  poa- 
Bessed,  and  while  the  defendants  were  poaseaaod 
after  the  death  of  Holmesi  and  while  the  plaintiff 
waa  interested  in  the  estate,  &o.,  to  wit,  on.  the 
24th  of  April  1833,  and  on  divers  other  daya  ho- 
tweea  that  day  and  tbe  deteimination  of  the  d^ 
fondant's  estate,  by  the  daath  of  H  A  B  in  1837> 
wrongfully  and  unjustly  suffered  and  pemuUed  the 
landa  to  become,  be,  end  continue  minotia,  proa- 
tiate,  brokendown,  foul,  and  in  bad  and  untanaotaUa 
repair,  Btc»,  for  want  of  needful  and  neoeaaary  re- 
pairing, amending,  and  deanaing  thereof,  and  aa 
continued,  &a,  and  afterwarda,  to  wit,  3eo.,  the 
defendanta  wrongfully  and  ui^ustly  yielded  and  dfr- 
livered  up  to  the  plaintiff  the  said  landa,  ao  roiDoua* 
&C.,  by  meana  c^  which  premises*  tbe  plaintiff  ia 
greatly  injured  in  her  eatate,  3(c. : — Held,  in  acreat 
of  judgment,  that  no  sufficient  interest  appeased 
in  the  plaintiff  at  the  time  the  waate  was  pennitted» 
to  enable  her  to  sue.  ^ocon  v.  .Smith,  10  Law  J» 
Eep.  (N.s.)aB.119. 
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A  ^UiBtilC  nbo.hatiiDavried  alter  the0oinHMiiii»- 
meot  o£  the  mnt,  and  i^fore  jiMlgmea^^  tavy  imme 
ezficntioa  wkhootttiakiikg  hw  huahand  paity  to  die 
reoord  by  scire  faeku.  Walker  y.  GolUng^  12  Law 
J.  Rep.  (N.8.)  ExcK  185 ;  11  M.  &  W.  78 ;  2  Dowl. 
P.C.  (hs.)  776. 

(«)  LiaMUtUu,  ,  , 

[Aa  to  liability  of  infiuBt.nidair  fov  haahandta 
luii«sal  vt^fimw^  tee  Ckappk  v,  Co&fm,  (title 
IjOf^T t  and  aae  title  JvDOitBiir)  M.iii  caae ^ 
Nonaiut.]  '     .  ■; 

A  widav  is  not  liable  fi>r  ^aoda  anppliaditD  iMr 
after  ber  hoaband'tt  daatb»  toi-  befoK  it  wai  pteaiUe 
tbat  the  baaaiidedge,  ef  hia  deatb  oonld  baflre-been 
eomnumieaj^  to  b£r,  aba  baviag  otigiiiaUjr.  bad 
luU  Antbodty  l»  QOntraAtv  and  bamog  done  na 
vn«g  il^jrepuaaanting  tbat  an^Mxity.  aa  vontuMlng; 
Smmid  V.  iZWy,  12  htm  J.  Repu  (ii»a.)  Exob.  iU»7i; 
iOItf.fc.W.1. 

A  feoM  eob, defendant  -^onBdnted  to  a.  Jftdga^j 
order  for  atay  of  proeeedinga  upon- payment  *of« 
a«im,l^  bar  at  a  fiikuce  day,.ajad  tkat  upoa  daAult 
tjbaplMnftiff  aboald/ba^-at.liberfyilD  mgn  gaidgment 
ftad  iaaottMBtenfion*  Before  •tbo'  da^  for  paymeiii 
^ved  ah*  »«niefV>ani  deSeiuU  being  ^aftenn■da 
'Mtdk  jwalgwuni  iraa  aigned-and  a&eeution  iaansd 
againat  ber  in  bee  maiden  mane,  npon*  wbich  ahe 
waa.  arieated  :-«-Ueld»  tiiat  tbe  Judge'a  order  was 
not  renakecl*  and  tba^  the  judgment  being  legnlar, 
tbe  Court  wonld  not  zeleaae  ber«  Thorpe  v.  Argkt^ 
U  Law  J.  Bep.  (■.a.)  a.B.  148 ;  1  DowL  &  L.  P.C* 

(/)  Lunacy  pf, 

A  maniadladji,  who  waa  entitled  to  an  iocomo 
of  AH>L  a  year  ontof  the  piopevty  in  tbe  eauae,  being 
af  nnaoond  mind,  the  Conrt  ordered  the  whole  of 
tiie  6001*  to  be  paid  to  bar  buabandt  bat  diieoted 
4w  aneacw  and-folnrD  payments  -of  mn  annOBty  of 
lOOJL,  to  which  abe  waa  entitled  for  bnr  separate  use, 
to  be  earned  to  ber  aeporale  acoount,  notwithstand^ 
ing  the  hnaband  depoeed  tbat  tbe  expenaeaincunvd 
by  him  in  ber  eare  and-  maiflrtenance  exceeded  500X. 
a  year.     NBttkMfip  t.  NetiUOUipp,  10  Sink  280. 

(C)  SeI'aeate  Estate. 
[ff)  Power  oner,  <md  Dupontion  qf, 

[See  entfr,  Wife  (<2).] 

A  leatalair  gave  certain  property  in  the  nsnal 
Ibrai,  intmst  for  tbe  ^arale  uae  of  a  married 
wamaOf  '^and  bar  ireeeipl%  notwithstanding  her 
eovertnte;  to  bo  good  «nd  anffieieiit  dlsbharges  for 
so  mach'  of  the  Mnta  and  dWidenda  aa  ^otdd  therein 
be exweaaed  tobat\»  b<Mi  leceited^'s-^Held,  that 
tbb  elauae  was  not  sttfihsMt  <d  re^twdn  anticipation, 
batahenld'iiaYe  ceRtained  negative  words;  tbat  no 
neciptsboidd  be  a  snflleient  dlaisfaarge  to  the  tma* 
tees,  ewMpt  a  teceipt  fttm  ti«i«  to  time  for  so  much 
of  the  rentst  diridendB)  ftc,  as  should  have  already 
beeone  due»  Brmim  v.  Bamfard,  11  Law  J.  Rep. 
(H.8.)  Ch.  885  {  12  Sim.  127. 

A  feme  covtrt,  tenant  for  life  of  bereditamenta 
for  her  separate  nae,  wkh  a  power  of  leasing,  entered 
into  an  agreement  to  execute  this  power :-— Held, 
tbat  htt  agreement  waa  binding  on  tbe  property, 
and  ihigbt  oe  enfef  ced.  Doweli  ▼.  Dew,  12  Law  J. 
Bep.(H.8.)Ch.l58;  1 Y.  &  Coll.  C.C.  845. 

Digest,  1840—1845. 


A  •tnviWng'Wtfo  fiT'not'boi^itd'by  t!M^aa*fja|ttiji«iit 
by  ber'hii8band)fertakiabto'MMMte]«ttl«if>ofHftto 
wifefa  efaoie  in  aietiiin,  captfl^ie'ef  bcftng  f«dilie«a 
into  possession,  unless  it  ahould  lia¥&'been  JidtvaUy 
rednoed  into  poeapsaien  before  the  deatb^oftAvd  bos^ 
band.  £j»ta¥.  irt^iam»,»2£)aWiJ.]tep.<H.f8.}€b. 
440;  IS  Sim.  809.  "^       < 

A  testator  ga^e  biafffildttafy  ettfatife'tditMMees  to 
pay  tbeanainal'  p«9eMdB'  to  Mb'pefeeha  li«  bia 
«U«g|bter  shecdd  «ppoitit«4AUl1»id»feftllidri^p^ttti> 
meat  inflo  \^  pi^«^b«bdtf  >ferh«iieleand  separate 
nia,!iadtpiindeA^  offhev  Uusbabdi  andberret^pCk 
aloae- tii  be  -MBflfflcient'idlaebai^ea  te  tbe  traiieea^ 
who  weveto  be  at  libetty  to  rehire  ftem  bls'da&^hi 
tea  aaepalNit»  veoelpt  for  ea«b  ^fCMHeriypaytti^t^ 
it.  being  the  teatattr's  intention  Aat  tbeinteHMt 
aboobl  not  be  sold,  charged,  erdiaposed  of.-^-^Held'; 
tbat  tbe  g^eval  power  ol  dispoait&on,  first  given  by 
tbe  testator,  could  not  be  afiected  by  thesttbaeqneilt 
reatraint  on  aHenation,  and  that  the  dangbter  had 
full  power  to  charge  her  separate  estatet  Medley  n 
HorPm,  16  Law  J.  Rep.  (vm.)  -  Ch«  448. 

Corenant  upon  a  deed  of  eepasration,  dated  tbe 
22nd  ef  April  1797,  by  which  a  hu^and  coyensnted 
vitb  F  te  pay  his  wife,  during  Hfe,  into  her  owii 
piopee  hands,  for  ber  separate  use,  or  to  such  per- 
eons  aa  she  should  by  any  note  in  writitig,  signed 
by  her,  appoint^  an  annuiw  of  three  guineas  per 
week,  with  a  proviso  for  redemption  upon  payment 
to  tbe  wife  for  ber  separate  use  of  l,O00f.,  and  all 
aixears  then  due.  In  November  1797  a  bond  and 
wirrsnt  of  attorney  for  1,400/.  was  ^ven  to  O,  by 
tbe  bnsband,  aaul  is  his  answer  to  a  bill  'filed  by  the 
husband  in  1800,  torestMSto  proceedings  vpenfhem, 
tiw  eevenantee  adm^ed,  that  as  to  1,0001.  the  eon* 
sideratten  wak  the  sam  'agreed  te  be  paid  ft»  re«> 
demption  of  the  annuityj  and  upon  bis  death  a  bond 
and  warrant  of  attorney  were  found  in  the  husband's 
paaaassion.  The  defendant  having  pleaded  tbat  the 
amfanty  was  redeemed  and  the  arrears  pitid,  the 
Judge,  on  tiie  trial,  t6ld  the  jury  thtt  the  absence 
of  proof  of  any  payment  or  demand  fer  thirty-nipe 
years  was  evidence  to  support  fliis  plea,  and  that  if 
tbe  bond  aiid  warrant  of  attorney  were  given  by  fite 
aatbcn^ty  of  the  wife  for  the  1,000/.  for  her  own  use, 
then  the  payment  of  them  Was  a  sufficient  payment; 
Upon  a  bill  of  exceptions,  tendered  by  the  pkintiff, 
on  the  ground  that  the  wife  had  not  power  to  give 
legal  e&et  to  the  giving  of  such  bend  by  her  con- 
currence, and  that  the  giving  such  concurrence  and 
the  subsequent  payment  would  not  be  a  redemption 
of  the  annuity: — Held,  that  the  direction  was  right 
Bottcekv,  Htme,'ld  Law  J.  Rep.  (v.s.)  C.P.  22^. 

B)r  marriage  settlenNmt  of  the  I2th  of  July  1819, 
ctttidn*6ums  of  money  were  vested  in  trustees  npon 
trust  "to  piiy  tbe  income  thereof  to  such  persons  as 
S.  B.  Aabton,'tBe  wife,  should,  by  any  writing  to  be 
signed  by  htef,  notwithstanding  her  present  or  any 
future  coverture,  from  time  to  time  (but  not  by  way 
of  assignment,  charge,  or  other  anticipation  thereof), 
direct  or  appoint,  and  in  default  thereof  into  her 
own  proper  hands  for  her  own  sole  and  separate 
benefit,  independent  of  and  free  from  the  debts  of 
her  then  present  or  any  future  husband."  The  first 
husband  died  in  1828,  and  in  1881  S.  £.  Ashton 
married  her  present  husband,  from  whom  she  was 
living  separate.  By  an  indenture,  dated  the  6th  of 
August  1844,  S.  £.  Ashton  charged  the  dividends 
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due  and  to  grow  dae  dnring  ber  lifietime  with  the 
pBymcnt  of  dhren  Bums  of  nwney.  A  petition 
being  presented,  praying  that  this  amngenient 
might  be  earned  into  efifect  by  the  Court,  the 
Court  deelined  to  make  any  order  that  would  afl^t 
any  dividends  thereafter  to  become  due  on  the  sum 
of  stock  in  court,  inasmuch  as  to  giye  eflbct  to  the 
charges  set  forth  in  the  petition  and  deed  of  ar- 
rangement with  reference  to  future  diWdenda,  would 
be  to  act  in  violation  of  the  trusts  of  the  indenture 
of  settlement;  but  as  to  the  dividends  that  had 
already  beoome  due  on  the  sum  of  stock,  an  order 
was  to  be  made  for  payment  of  them.  Hamett  ▼. 
M*DougaU,  14  Law  J.  Rep.  (]r.s.)  Ch.  178. 

Where  property  is  aettfed  on  a  roanried  woman 
to  her  separate  use,  with  restraint  of  anticipation,  it 
is  not  necessary,  in  order  to  complete  the  restraint 
on  anticipation,  that  the  receipt  clause  should  con- 
tain negatiye  words  {  but  it  will  be  construed  with 
reference  to  the  antecedent  part  of  ths  sentence 
which  pves  theproperhr  subject  to  certain  restraints. 
Harrop  t.  Howard,  14  I^w  J.  Rep.  ^M.s.)  Ch.  181. 

In  a  marriage  settlement,  the  husband  alone 
covenanted  to  settle  any  property  which  his  wife  or 
he  in  her  right  might  thereafter  acquire :— Held, 
that  property  which  was  afterwards  given  to  the 
wife  for  her  separate  use.  was  not  affected  by 
the  covenant    Travert  v.  Tnwer»t  2  Bea.  179. 

A  feme  covert  made  a  disposition  of  property,  as 
to  which  it  was  doubtful  whether  it  was  settled  to 
her  separate  use.  The  husband  disdaimed : — Held, 
that  whether  separate  property  or  not,  the  husband's 
disclaimer  gave  eflbct  to  the  disposition  of  the  wife. 
Rycroft  v.  Chritty,  8  Bea.  288. 

A  married  woman  possessing  separate  estate 
joined  her  husband  in  an  annuity  deed,  purporting 
to  secure  the  annuity  on  her  separate  estate.  The 
husband  alone  conveyed  the  separate  property,  and 
alone  covenanted.  The  wife  entered  into  no  obli- 
gation, and  there  appeared  no  agreement  on  her 
part  to  charge  her  separate  estate : — Held,  that  her 
separate  estate  was  not  bound  by  the  deed.  TuUeti 
v.  Jrmatrongf  4  Bea.  810. 

The  general  engagements  of  a  married  woman 
are  enforced  by  a  court  of  equity  against  her  sepa- 
rate estate,  not  as  executions  of  a  power  of  appoint- 
ment, but  on  the  principle  that  to  whatever  extent 
she  hss  by  the  terms  of  the  settlement  the  power  of 
dealing  with  her  separate  property,  she  has  also  the 
other  power  incident  to  property  in  general,  namely, 
the  power  of  contracting  debts  to  l^  paid  out  of  it 

Where  a  married  woman  whose  real  estate  was 
settled  on  her  marriage  to  such  uses  as  she  should 
by  any  deed  or  instrument  in  writing,  attested  bv 
one  witness,  or  by  her  will,  appoint,  or  in  de&nlt 
of  appointment,  upon  trusts  for  her  sole  and  separate 
use  for  life,  with  remainder  over,  made  her  will 
in  punnance  of  the  power,  and  thereby  charged 
her  real  estate  with  payment  of  her  debts: — Held, 
that  this  was  a  good  charge  on  the  real  estate  of  all 
her  written  engagements,  and  umbkt  also,  of  her 
debts  generally,  whether  evidenced  by  writing  or 
not     Owens  v.  Diekmum,  1  Cr.  &  P.  48. 

(b)  Liability  in  respect  qf. 

Though  a  feme  covert  is  in  general  entitied  to 
her  discharge,  unless  it  appean  that  she  has  sepa- 
rate  property,  or  that  there  is  collusion,  yet  where 


any  grounds  are  shewn  for  snpposing  tkut  she  has 
separate  property,  the  burthen  of  proving  that  she 
has  none  is  thrown  on  her.  Ferguson  v.  Cbmorih^ 
18  Law  J.  Rep.  (n.s.)  aB.  829 ;  2  Bowl  ft  L.  P.C. 
168. 

(D)  Sepajutioh  of  Husbaiid  ajtd  Wivb. 

In  a  deed  of  separation  between  the  nlaintiff  and 
his  wife,  tiie  defendants  covenanted  willi  the  plain- 
tiff to  indemnify  him  flrom  "  the  debt  or  debts,  sum 
or  sums  of  money  which  the  eaid  A  S  (the  wff^> 
had  then,  at  the  time  of  the  making  of  the  sain 
indenture,  contracted,  or  should  or  might,  at  any 
time  or  times  thweafter  dnring  the  said  eepsrutSon. 
contract i'* — Held,  that  tiie  oevenaat  applied  to  aU 
debts  contracted  bv  the  wife,  as  well  b^ore  as  mStxx 
her  separation — {JUerson,  B.  dubUimU). 

To  a  declaration  in  covenant  fbr  not  payi^  m  debt 
punuant  to  a  oentraet  of  indemnity  in  a  deed  of 
separation,  the  defendants  pleaded,  '*  that  the  deM 
was  not,  nor  was  any  part  thereof  contracted  widtin 
the  true  intent  and  meaning  of  the  said  eovcnant 
of  the  defendants  in  that  behalf;  siede  et  fe/rmA:*' — 
Held,  a  bad  traverse.  Summers  t.  BeiU,  10  Lanr  J. 
Rep.  (n .8.)  Exch.  868 ;  8  M.  &  W.  896. 

A  deed  of  separation  between  husband  and  wife, 
containing  no  covenant  on  the  part  of  a  titistee  to 
indemnify  the  husband,  or  ether  valuable  oonalder- 
ation,  is  not  on  ^at  aeeonnt  vmd. 

On  a  separation  between  a  husband  and  wrifc^ 
the  former,  by  deed  made  between  hfrnself,  his 
wife,  and  trustees,  assigned  the  dividend*  of 
some  funds  stsnding  in  the  names  of  tnuteee 
to  other  trustees,  for  the  benefit  of  his  wife^,  and 
he  covenanted  that  she  might  Utc  apart  from 
him,  &c.,  and  the  wife  agreed  to  accept  the  pro* 
vision  in  lien  of  alimony,  dower,  ftc,  and  to 
exonerate  her  husband  firom  all  her  debts,  and  to 
forfeit  her  rights  under  the  deed  if  she  violated  tiio 
agreement  The  deed  contained  no  covensHt  on 
the  part  of  the  trustees,  and  was  supported' fay'  no 
further  consideration: — Held,  that  the  deed  Was  not 
invalid,  and  that  the  wife  was  entitled  to  the  pronri* 
sSon  made  for  her  by  the  deed.  Fremnptttn  v«  fVusi|i 
ton,  4  Bea.  287. 

By  articles  before  marriage,  the  husband  core- 
nanted  to  settie  an  annuity  on  his  wife  after  mnr- 
riage,  to  be  paid  in  the  event  of  his  death  or  any 
separation  taking  plaee: — Held,  that  such  a  cove- 
naut  was  contrary  to  public  policy  and  morality, 
and  could  not  be  enforced  by  a  court  of  equi^. 
Coeksedge  v.  Cocksedge^  18  Law  J.  Rep.  (KS.)  CL 
384. 

Upon  a  bill  filed  by  a  married  woman,  for  spe- 
cific performance  of  articles  of  separation,  oontaimii^ 
clauses  providing  an  annuity  for  the  hnsband,  and 
declaring  that  all  proceedings  in  an  eederiaatienl 
suit  instituted  by  the  wife  against  her  huslMnad 
should  be  suspended,  it  was  objected  by  the  hno- 
band,  that  articles  of  separation  were  contraty  to 
public  policy,  and  could  not  be  enforced  in  equity, 
and  that  for  want  of  a  covenant  by  the  tiastees  to 
indemnify  the  husband  against  his  wife's  dehCa, 
there  was  no  sufficient  consideration  to  support  such 
articles : — Held,  that  courts  of  equity  had  power  to 
enforce  articles  of  separation;  that  in  this  ease 
there  was  nothing  opposed  to  public  policy,  and 
that  there  was  sufficient  consideration  without  a 
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coTcmait  ta  indemnify  the  hnaliMid  against  hia 
wife's  debts.  WUson  ▼.  mit9n,  14  Law  J.  Rep. 
(ii.s.)Ch.204. 

.A  sepantion  deed  recited  that  dirers  unhappy 
dti&rences  subsisted  between  the  husband  and  wiby 
in  consequence  of  whioh  they  had  agreed  to  live 
■epante.  The  husband  then  eofenanted  to  pav  an 
ummty  ta  a  trustee  for  the  wife,  during'  her  life ; 
out  there  was  no  covenant  on  the  part  of  the  trostee^ 
or  any  other  penosy  to  indemoifjr  the  husband 
a^nst  the  debts  of  the  wiiiB.  The  husband  died* 
and  the  annuity  became  in  aiTear:^*Held»  that  the 
GOiTepani  might  be  enforoed  against  the  husband's 
executors  £nr  there  being  no  evidence  to  the  con- 
trary, there  might  have  been  eireumstaaceSf  alluded 
to  by  the  recital,  whioh  would  have  warranted  a 
divorce  A  numtd  9i  ihmnf  but  that  the  eovenant» 
being  Yoluntaryy  could  not  be  enforoed  against  the 
board's  oreditors.    Clmgh  y«  Lambari^  10  Sim. 

^i#fv^Wheth«r  it  is  essential  to  the  validity  of  a 
deed  of  separation  that  it  should  contain  a  eovensAt 
by  the  trustee  to  indemnify  the  husband  against 
his  wife's  debts.    Hamrth  v.  BoUockt  4  Y.  &  C.  41S. 

(E)  Suits. 

A  manried  woman^  defendant,  refusing  to  join  in 
her  hudkand^s  answer,  upon  motion  by  the  plaintiff, 
with  notice,  was  ordered  to  answer  separately,  within 
six  weeks  from  the  service  of  such  order.  Wood- 
wmrd  v«  Camhetvt  13  Law  J.  Rep.  (n.b.)  Ch.  8& 

An  infhnt  feme  eovert  was,  by  her  next  friend, 
j»ade  a  eo-plaintiff  to  a  bill  against  her  husband 
and  othersi^-Held,  upon  her  coming  of  age,  and 
4isiqppffoving  of  the  suit,  that  she  was  entitled  to 
bave  her  name  struck  out  of  the  record  as  co-plain- 
tUSt  bat  the  application  having  been  made  very  soon 
afUr  her  attaming  twenty«one,  and  it  being  sug* 
.geeted  that  it  was  made  under  the  influence  of  the 
iHi^Mnd*  the  Court  postponed  making  the  order  for 
a  short  period,  and  ascertained  from  the  lady  her* 
eel^  in  the  abeence  of  her  husband,  her  wishes  on 
the  subject    Cpoiirs  v.  Fryer^  4  Bea.  18. 

Where  a  bill  was  brought  to  have  a  guarantie 
delivered  up  on  the  ground  of  fraud,  and  A  and 
Jua  wife  were  made  parties  to  the  bill,  upon  an 
allsgation  that  the  wife  was  concerned  in  a  oonspi- 
jraoy  to  defeat  the  guarantie*  and  no  act  was  alleged 
a^nst  the  husband,  but  it  was  stated  that  he  was 
uabeoile: — ^Held>  that  a  demurrer  to  the  bill  by  the 
liusband  was  sustainable.  iVtee  ▼.  CM^ptiHimk, 
4Y.&C.469. 

[See  BiMm  ▼.  SmUh^  tmU,  Win  (^).] 

(F)  Plbadino. 

The  coverture  of  the  plaintiff  cannot  be  pleaded 
s»  tar  to  an  action  on  an  annuity  deed,  made  be* 
tween  the  defendant  of  the  one  part  and  the  plaintiff 
of  the  ether  part.  The  plea  ought  lo  bo  in  abate* 
kmbV  SmidU  V.  Wakmam,  18  Law  J.  Rep.  (N.a.) 
£xeh.l6;  12M.&W.97;  1  DowL&L.P.C.460. 

Declaration  on  a  promissory  note  by  the  payee 
i^pdnsl  the  maker.  Plea,  that  the  plaintifi;  at  the 
time  the  note  was  made,  was  the  wife  of  B,  and  that 
while  she  was  his  wife  B  elected  to  take  and  have  the 
note  in  his  marital  right,  and  then  caused  the  plain<- 
liff*  to  indorse,  and  riie,  by  his  authority,  did  then 
indorse  the  note,  and  B  then  delivered  the  note  so 


indorsed  by  her  to  F ;  that  afterwards  and  before 
the  commencement  of  the  suit  B  died,  and  after- 
wards and  before  the  commencement  of  the  suit 
the  note  came  to  the  plaintiff^s  possession  by  de- 
livery from  F.  Held,  on  special  demurrer,  that  the 
plea  was  ill,  as  not  shewing  that  the  note  was  re- 
duced into  possession  by  B,  so  as  to  prevent  the 
oftuse  of  notion  from  aurviviag  to  the  plaintiff. 

To  the  same  declaration, — ^plea,  the  Statute  of 
Limitations.  Replication  thereto,  that  when  the 
cause  <^  action  aoerued  to  the  plaintifl^  she  was  a 
feme  covert,  the  wife  of  B,  and  so  remained  until 
his  death)  when  she  beeame  discovert,  and  that  the 
action  was  commenced  within  six  years  af^er  B'o 
death.  R^oinder,  that  the  note  was  payable  to  the 
order  of  L  S,  the  plaintiff;  that  after  it  was  made^ 
and  before  it  became  payable,  B,  then  the  husband 
of  the  plaintiff,  authorized  bet  to  indorse  in  her  own 
name  and  deliver,  and  that  she  did  by  such  autho- 
rity indorse  and  deliver  the  note  to  F  fer  value  by 
him  paid ;  that  when  the  note  became  due,  it  was 
in  the  hands  of  Ot  holder  and  indorsee  thereof,  and 
entitled  to  sue  thereon^  who  then  presented  it  for 
pa3rment,  and  the  note  came  into  the  plaintiff^s 
possession  from  G  by  delivery,  he  being  such  holder 
and  indorsee,  and  entitled  to  sue  thereon.  On  spe- 
cial demurrer  to  the  rejoinder,— -Held,  ill ;  because, 
first,  if  it  intended  to  allege  that  the  note  was  satis- 
fied when  it  came  to  the  plaintiff^ s  hands,  and  that 
she  had  no  cause  of  action,  it  was  a  departure  from 
the  plea;  and  secondly,  because  it  was  no  answer  to 
the  replication,  as  it  contained  no  denial  of  the 
death  of  B  within  six  years  of  the  commencement 
of  the  BuiL  SearpeUud  v.  Atcheton^  14  Law  J.  Rep* 
(n.s.)  a.B.  838. 

In  assumpsit  for  work,  &c.  done  by  the  plaintiffs 
wife,  a  plea  of  payment  of  certain  sums  to  Oie  wife  in 
full  discharge  and  satisfaction  of  the  cause  of  action 
was  held  bad,  on  demurrer,  for  not  averring  the 
authority  of  the  wife  to  receive  payment  Qffley 
V.  Clayt  2  M.  &  6.  172. 

(6)  Cbimihal  Pbooeedinos. 

There  is  such  a  unity  of  interest  between  man 
and  wife,  that  ordinarily  the  wife  cannot  steal  the 
goods  of  the  husband,  nor  oan  an  Sndi&rent  person 
steid  the  goods  of  the  husband  by  the  delivery  of 
the  wife ;  and  if  the  wife  delivers  the  goods  of  the 
husband  to  an  indifierent  person  for  that  person  to 
convert  them  to  his  own  use,  tfata  is  no  larceny ; 
but  if  the  person  to  whom  the  goods  are  delivered 
by  the  wife  be  an  adulterer  it  is  otherwise,  and  an 
adulterer  can  be  properly  convicted  of  stealing  the 
husband's  goods  tiiongh  they  be  delivered  to  him 
by  the  wife. 

If  no  adultery  has  actually  been  committed  by 
the  parties,  but  the  goods  of  the  husband  are  re- 
moved from  the  house  by  the  wife  and  the  intended 
adulterer,  with  an  intent  that  the  wife  should  elope 
with  him  and  live  in  adulterv  with  him,  this  taking 
of  the  goods  is,  in  point  of  law»  a  larceny. 

If  the  wife  elopes  with  an  adulterer,  who  takes 
her  clothes  with  them,  it  is  a  larceny ;  and  it  la  as 
much  a  larceny  to  Btend  her  clothes,  which  are  her 
husband's  property,  ss  it  would  be  to  steal  anything 
else  that  was  his  property. 

If,  on  the  trial  of  a  man  for  larceny,  the  jury  are 
satined  that  he  took  any  of  the  prosecutor's  goods, 
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here  then  befogr  a  criMtntrl  intenl&oii  ^rtherfe  tetliig 
been  a  orimfiifl)  aet  between  tbe  prisener  and  tke 
pfoseeator'e  vi^,  the  jerry  ought  te  eonviet,  even 
though  the  goods  were  delivered  te  Hm  prisener  hj 
the  prosecutor's  wife ;  hut  if  th«  jury  ehimld  thiiiK 
that  the  prisoner  took  away  the  goods  merely  to  get 
the  wHb  ftom  her  husband,  as  «  fHend  only,  and 
without  any  reference  to  any  connexion  between  the 
prisoner  and  the  wifo,  either  actual  or  intended,  they 
ought  to  acquit.    Regina  v.  Tollett,  Car.  &  M.  112. 

An  adulterer  cannot  be  convicted  of  stealing  the 
goods  of  the  husband  brought  by  the  wife  alone  to 
his  lodgings,  and  placed  by  her  in  the  room  in  which 
the  adultery  is  afterwards  committed,  merely  upon 
evidence  of  their  being  found  there;  but  it  seems  it 
would  be  otherwise  if  the  goods  could  be  traced  in 
any  way  to  his  personal  possession.  Regina  v. 
Rosenberg,  1  Car.  &  K.  233. 

Where  husband  and  wife  are  separated  by  common 
consent,  the  husband  granting  the  wife  a  stipulated 
allowance,  which  is  regularly  paid,  he  is  not  bound 
to  supply  her  with  shelter ;  but  if  he  knows  or  be 
informed  that  she  is  without  shelter,  and  refuses  to 
provide  her  with  it,  in  consequence  of  which  her 
death  ensues, — sembU,  that  he  is  guilty  of  man- 
slaughter (even  though  the  wife  be  labouring  under 
disease  which  must  ultimately  prove  fatal),  if  it 
can  be  shewn  that  her  death  is  accelerated  for  want 
of  the  shelter  which  he  had  denied. 

It  is  the  duty  of  a  coroner  before  whom  an  inqui- 
sition super  visum  corporis  is  taken  to  read  over  to 
every  witness  examined  on  sudi  inquest  the  evidence 
he  has  given,  and  to  desire  the  witness  to  sign  iL 
Regina  v.  Plummer,  I  Car.  &  K.  600. 
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[See  Goods  sold  and  dbliveeed,  Harrison  v. 
Luke,} 


BASTARD. 
[See  Vagrant.] 

(A)  Order  of  Apfiliation. 
(a)  Jt  Quarter  Sessions, 

b)  At  Petty  Sessions, 
Ic)  Jurisdiction  qf  Justices  to  make  the  Order, 

[d)  Appeal  to  Quarter  Sessions  from  Order  at 
Petty  Sessions, 

(e)  Election  to  go  to  Quarter  Sessiom  under  the 

2^8  Viet,  c,  85.  s,  3. 

(B)  Order  for  Costs  vnder  4  &  £»  Will.  4. 

c.  76.  8.  78. 

(C)  Settlement  of. 


Justices  of  the  Peace  in  petty  sessions  enabled 
to  make  orders  for  the  support  of  bastard  children 
by  2  &  3  Vict,  c  86 ;  17  Law  J.  StaL  App.  xxiii. 

Existing  powers  of  making  order  on  putative 
father  determined,  and  provisions  made  for  sum- 
moning putative  father  to  petty  sessions  and  for 
making  order  on  him  for  maintenance  and  costs, 
by  7  &  8  Vict  c.  101 ;  22  Law  J.  Stat  App.  xv. 

Further  provisions  made  relative  to  proceedings 
in  batUrdy  by  8  Vict  o.  10;  28  Law  J.  Stat  10. 


(A)  OxDiSR  OF  AtntiArioit. 

(a)  Jt  Quarter  Sessions, 

An  Otfderof  Quiirter  Stsaiass  nuidt  on  ati  appli- 
cation against  the  putatire  fiither  of  a  bntsrd^ 
wfaioh  omits  te  state  that  die  application  had  hecn 
first  made  to  the  Jnsticee  in  petty  seadons,  (under 
2  A  8  Vict  e.  3^)  and  the  necessary  peoeeedmgs 
taken  under  that  act,  is  bad. 

The  omission  of  such  stctaBents^annet  be  sa^ 
plied  by  afldavit  on  shewing  caoBeagaiiiEt  a  nfle 
nisi  to  remove  the  order  fay  eerttotvri. 

The  order  need  not  state  th«t  the  motherof  the 
child  has  a  settlement  in  the  parish,  or  is  chargeable 
thereto,  or  that  the  consent  of  the  guardians  to  make 
the  application  haa  been  obtained.  Begima  ▼«  Utt 
Guardians  tf  Hartley  WkUuey  UntoUf  10  Larw  i. 
Rep.  (n.8.)M.C.  161 ;  1  O.  ft  D.  782. 

An  order  upon  an  application  in  haataxdy  stated, 
that  at  the  General  Quarter  Sessions  of  the  Peaee, 
holden  at  Shipton,  in  and  for  the  West  Biding  of 
the  county  of  York,  on  &c,  in  ftc,  before  ftc.| 
and  then  (after  setting  out  several  a^onmmcDts  ef 
those  sessions,)  procroded  as  follows :«— ''Whereas 
it  appears  to  the  Conrt  here,  that  the  township  ef 
Ardsley,  in  the  West  Riding  of  the  county  of  Yoik^ 
is  situate  within  the  division  of  Stain  Cross,  in  the 
said  West  Riding,  and  that  at  a  petty  sessioos, 
holden  at  Bamaley,  in  and  for  the  said  division  of 
StaincroBs,  on  the  28th  day  of  April  last,  theehnrsh- 
wardens  and  overseers  of  the  poor  of  the  ssid 
township  of  Ardsley  did  make  application  to  the 
Justices  of  the  Peace  holding  such  petty  sessicBsfor 
an  order  upon  M  H,  of  B,  ftc,  whom  the  said  ofanicb- 
wardens  and  overseers  of  the  poor  then  and  tiiefo 
charged  with  being  the  putative  fiitlMr  of  a  male 
bastard  child,  bom  of  the  body  of,  &c.,  to  reimburse 
the  said  township  of  A  for  the  maintenanee  and 
support  of  the  said  male  bastard  child."  The  eider 
then  stated  due  notice  to  M  H  of  the  inteniion  ef 
the  ehurdiwardens  and  overseers  to  apply»  and 
proceeded  :-—'*  And  whereas  it  further  appears  ts 
the  Court  here,  that  the  said  Justices  did  a^jonn 
the  hearing  of  the  said  application,  on  account  d 
the  illness  of  the  said  M  H,  to  the  12tii  day  cf 
May  last"  The  order  then,  after  stating  other 
adjournments  from  the  petty  sessions  to  the  2Mi 
of  May,  when  M  H  appeared  and  declared  that  he 
was  desirous  that  the  charge  should  be  heard  at  tbe 
Quarter  Sessions  for  the  said  West  Ridings  snA 
entered  into  the  recognizance  required  in  that  behalf 
and  after  stating  the  hearing  of  the  application  at 
the  Quarter  Sessions,  adjudicated  as  follows:'^"  It 
is  therefore  adjudged  by  the  Court  here,  that  the 
said  application  be  dismissed,  and  that  the  church- 
wardens and  overseers  of  the  poor  of  the  said  town- 
ship of  A  do,  on  notice  of  this  order,  pay  or  cause 
to  be  paid  to  the  said  M  H  the  sum  of  14/L  4e.  M, 
for  his  costs  and  charges  incurred  in  opposing  the 
said  application : — Held,  first,  that,  even  supposittg 
the  application  must  be  made  by  the  guardians  <a 
the  union,  and  not  by  the  churchwardens  and  over^ 
seers,  when  it  appears  that  the  township  applying 
forms  part  of  any  union,  yet  that  there  was  nel^ing 
on  the  face  of  the  order  to  shew  that  Ardsley  did 
form  part  of  any  union ;  and  that  as  against  the 
churchwardens  and  overseers  who  made  ue  i^pli* 
cation  for  the  order,  it  was  a  safliciftnt  answer  toat 
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they  must  be  pr^nmaiA  to  be  acqudnted  with  the 
state  of  the  township  in  that  respect.  Secondly, 
that  it  sufficientW  appeared  that  the  seferal  adjourn- 
mmfm  statml  t^kare  heoi  made  vp  to  the  I2th  «f 
May  wcae  made  within  the  Itmita  of  the  Weet 
Be&ig,  and  by  Ae  JwtioeB  thereol  Thirdly*  that, 
inattmch  as  the  order  ahewed  that  the  applieatien 
was  mado  by  tiie  churchwardens  and  overseefs  of 
the  township,  the  Court  were  empowered  to  award 
coeta  against  tiieni,  tfaougli  the  order  did  not  state 
that  they  kad  been  requested  by  any  party  to  do  so. 
JEfftasT.  InhabiimU  rf  iha  Towmhip  rf  Ard$k^^  12 
Law  J.  Hep.  (K.a.)M.C.  152;  5  aS.  71. 

Xh)  M  Pttty  SesHoMn 

An  Older  ia  baatardy^  made  in  petty  sessions,  to 

lehnbiirse,  and  for  future  maintenaace,  waa  dated 

the  2nd  of  February  1844^    It  recited  die  hearing 

of  the  apptication  of  the  ehurehwardens  and  oyer- 

seers  of  uie  township  of  Bipon,  and  that  it  appeared 

that  a  male  bastard  child  had  been  bom  of  the  body 

of  Arc,  at  ftc,  en  die  27th  day  of  February  latt 

pmtf  and  that  it  appeared  upon  evidence,  &c.,  that 

J  B,  of  ftc,  was  the  father,  and  ordered  that  J  B 

"  riionld  forthwith  pay  or  cause  to  be  paid  to  the 

said  cfaiirdiwardens  and  overseers  of  the  poor  of 

the  said  township  of  Ripon  the  sum  of  9#*  4ri.,  to 

reimboLrae  the  said  township  the  aetual  expense 

incurred  in  the  maintenance  and  support  of  the  said 

bastard  ehild,^om  the  time  ^  ite  birtk,  at  qforettud, 

i6  the  Hme  ^making  thU  our  ord^" .'--Ueld«  that 

the  order  to  pay  the  9«.  id,  was  bad,  as  it  was  made 

for  a  time  exeeeding  six  calendar  months  next  pre- 

cediag'  the  hearing  of  the  application,  contrary  to 

seetion  7ft.  of  the  Poor  Law  Act 

AiBdavf  Is  were  tendered  to  shew  that  the  order 
for  payment  was  bad,  as  there  were  no  ohnroliwar- 
dens  for  the  towndiip  of  Ripon.  Whether  the 
affidarita  could  be  reoeiTed,  as  they  did  not  go  to 
oast  die  Magistrates  of  jurbdiotion — qmare.  But, 
held  per  PaUuon,  J.  and  WiUiamt^  J.,  (Lord  Den* 
man,  CJ,  dubitante,)  that  the  order  was  sufficient, 
even  though  there  were  no  churchwardens  for  the 
tSfwnship.  Repma  y.  Oxky,  13  Law  J.  Rep.  (ir.8.) 
ILC.  115;  ID.  &M.278. 

An  order  of  afSBatien,  made  at  petty  sessions, 
under  7  &  8  Vict  c.  101,  recited  that  application 
for  a  anmmoDS  on  the  putative  father  of  the  child 
had  been  made  by  the  mother,  <*  to  J  M,  one  of  her 
Majesty's  Jostioes  of  the  Peace,  usually  acting  in 
thb  division"  : — Held,  that  the  jurisdiction  of  the 
Justice  sufficiently  appeared,  as  the  words  'Ma*' 
and  '<  for"  are  used  synonymously  in  the  forms  in 
the  schedule  to  the  8  Vict  c.  la  Regina  v.  Milner, 
14  Law  J.  Rep.(N.s.)  M.C.  157. 

An  Older  <rf  affiliation,  made  under  7  &  8  Vict, 
c.  101,  must  shew  upon  the  face  of  it  that  all  the 
evidence  was  taken  noon  oath,  though  the  statute 
does  not  so  expressly  direct 

Tberefere,  such  an  order  stating,  that  it  being 
proved  to  the  Justices  in  the  presence  and  hearing 
of  the  said  T  £  (the  puUtive  fttther),  that  the  said 
ehild  was  within  six  calendar  months  before  the 
pasang  of  the  act  bom  a  bastard  of  the  body  of  the 
ssid  M  S  (the  mother),  and  that  the  Justices  having, 
ia  the  presence  and  hearing  of  the  said  T  £,  heani 
the  evidence  of  such  woman  upon  oath,  and  such 
other  evidenos  as  she  had  produced,  and  the  evi- 


denee  ef  the  oaid  M  S  (the  laother)  haviag  been 
corroborated  in  some  material  partieulax  by  other 
testioioDy  to  their  satiaiactioay  did  af^udge,  fiiiVt  waa 
held  bad.  Regmm  v.  Me  Jiuikee  rf  Bmokim^um^ 
thirf,  14  Law  J.  Rep.  (n.8.)  M.a  4^. 

(e)  JmritdkOon  ^Justtcee  to  make  the  Order. 

A  poor-law  union  consisted  of  several  places, 
over  which  different  divisions  of  Jastices  had  juris- 
diction. Quare — whether  a  bastardy  order  can  be 
made  by  one  division,  where  the  child  has  become 
chargeable  in  another.  An  application  having  been 
made  for  such  an  order,  and  the  Justices  of  one 
division  declining  to  make  it  on  the  ground  that 
they  had  no  jurisdiction  in  another :  a  rule  for  a 
mandamus  to  compel  them  to  make  it  was  dis- 
charged. Ex  parte  fValUngford  Union  (Ouardiane)t 
9  DowL  P.C.  987. 

"Vrhere  the  putative  father  of  a  bastard  child, 
being  served  with  a  notice  of  an  application  at 
petty  sessions  for  an  order  on  him  to  reimburse  the 
guardians  for  the  maintenance  and  support  of  the 
child,  attended  at  the  sessions,  and  procured  an 
adiournment  of  the  case;  and  afterwards,  at  the 
subsequent  petty  sessions,  applied  to  have  the  case 
heard  at  the  Quarter  Sessions,  and  tendered  sure- 
ties, but  the  Justices  having  decided  on  proceeding 
with  the  case,  he  cross-examined  the  witnesses,  and 
made  his  defence : — Held,  that  though  the  Justices 
might  have  been  wrong  in  proceeding  with  the  case, 
the  party  had  waived  the  objection  to  the  jurisdic- 
tion by  what  he  had  done.  Regina  v.  Clarke,  18 
Law  J.  Rep.  (n.s.)  M.C.  157  ;  1  D.  &  M.  286. 

Where  Uie  mother  of  a  bastard  child  made  an 
application  within  twelve  months  after  the  birth  of 
the  child  to  petW  sessions,  under  7  &  8  Vict  c.  101, 
for  an  order  on  toe  putadve  father,  and  the  Justices 
refused  to  hear  the  application,  on  the  ground  that 
proceedings  having  been  taken  by  the  guardians  of 
the  poor  against  the  putative  fadier,  under  2  &  8 
Vict  c  86,  which  were  pending  when  7  &  8  Vict 
c  101.  passed,  the  Qusrtex  Sessions,  to  which  the 
inquiry  had  been  removed  by  the  putative  father, 
had  refused  to  make  an  order, — a  mandamus  was 
granted  to  compel  the  Justices  to  hear  the  applica- 
tion. Reginar,  fTsMer,  14Law J.Rep.(N.s.)M.C. 
120.     [And  see  ante,  (6)]. 

(d)  Appeal  to  Quarter  Seetiont  from  Order  at 

Petty  Seatione, 

Appeal,  against  the  order  on  the  putative  (ather, 
to  the  General  Quarter  Sessions,  upon  notice  by 
him  to  the  mother  within  twenty-four  hours  after- 
wards, and  upon  security  for  costs,  by  recognizance 
or  otherwise,  within  seven  days,  given  by  the  7  &  8 
Vict.  c.  101.  8.  4;  22  Law  J.  Stat  App.  xviii. 

There  is  no  appeal  from  an  order  of  affiliation 
made  by  Justices  of  the  Peace,  at  special  or  petty 
sessions,  under  2  &  3  Vict  c.  85.  s.  1,  to  the  Quar- 
ter Sessions.  Regina  v.  the  Justices  of  the  West 
Riding  of  Yorkshire,  ex  parte  Lees,  10  Law  J.  Kep. 
(M.S.)  M.C.  86 ;  I  aB.  825. 

(e)  Election  to  go  to  Quarter  Settione,  wider  the 

2  &  8  Fict,  e,  85.  s.  S. 

Under  the  2  &  3  Vict  c  85,  enabling  Jas- 
tices of  the  Peace  in  petty  seaaioos  to  malm  oidera 
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for  the  srtpjfort  of  bastard  chfldren,  it  it  too  late  tot 
the  person  charged  with  being  the  putatiTe  &ther 
to  declare  to  the  Jostioes  in  petty  letsions,  under 
sect  8,  that  he  ia  deairona  that  the  charge  should 
be  heard  and  determined  at  the  Quarter  Sessiona, 
after  some  witnesses  have  been  examined,  and  the 
case  has  been  partly  heard,  by  the  consent  and  in  the 

Presence  of  the  person  chaiged.  Regina  ▼.  Oxkff, 
3  Law  J.  Rep.  (N^a.)  M.C.  115 ;  1 D.  &  M.  278. 
The  recognizance  entered  into  by  a  putative 
father  to  appear  at  the  Quarter  Sessions,  under 
2  &  3  Yict  c  85.  s.  8,  reciting  that  he  has  received 
notice  to  appear  at  the  petty  sessions,  is  a  waiver  of 
his  right  to  nave  such  notice  proved  at  the  Quarter 
Sessions,  although,  in  fact,  no  part  of  the  case  was 
entered  into  at  the  petty  sessions,  and  he  merely 
i^ppeared  there,  and  declared  his  intention  to  remove 
the  case.  JBteghta  v.  Stoddart,  1 0  Law  J.  Rep.  (H.a.) 
H.C.  113 ;  1  0.  &  D.  654.  [And  see  the  next  caae 
(B).] 

(B)  ORDfeR  rOB  CoflTS  trKDBB  4  &  5  WiLL.  4. 

c  70.  ft.  78. 

[See  Regina  t.  Atdley,  ante,  (A)  (ix>] 

,  Where,  on  an  application  to  the  petty  sessions  to 
make  an  order  in  bastardy,  the  putative  father 
appears,  and  states  that  he  is  desirous  that  the 
cnarge  shall  be  heard  at  the  Quarter  Sessions,  and 
entersintoarecognizance  under  sect  8.  of  the  statute 
of  Victoria,  to  appear  at  the  Quarter  Sessions  upon 
a  day  certain,  and  abide  the  order  of  the  Courts  and 
pay  the  costs  incurred  by  the  guardians  in  bringing 
the  case  before  the  Court,  in  case  it  should  a<yudge 
him  to  be  the  putative  father,  it  is  not  necessary  to 
prove  the  service  of  any  notice  upon  him  of  the 
then  hearing  at  the  petty  sessions,  as  such  step 
taken  by  him  is  a  waiver  of  his  right  to  have  sucn 
service  proved ;  nor  under  the  circumstances  is  it 
necessary  to  serve  him  with  any  notice  for  the 
Quarter  Sessions. 

^  Stmbk—iCokridge,  /.  dubitanUy-ihtLt  the  no* 
tice  of  application  may  be  given  ei&er  by  the  over- 
seers  of  tne  parish  to  which  the  mother  of  the  child 
is  chargeable,  or  by  the  guardians  of  the  union, 
where  Uie  parish  is  one  with  others  composing  a 
union. 

Under  the  statutes  4  8(  5  Will.  4  c  76,  and  the 
2  &  3  Vict  c  85,  the  Justices  in  Quarter  Sessions 
have  no  power,  where  they  adjudge  the  party 
charged  to  be  the  putative  father,  to  award  against 
him  the  costs  incurred  by  the  guardians  in  bring- 
ing the  case  before  the  Court ;  but  havine  in  their 
order  separated  the  sum  to  be  paid  for  maintenance 
and  the  sum  to  be  paid  for  costs,  the  order  was 
quashed,  aa  regarded  the  adjudication  of  costs,  and 
confirmed  as  to  the  remainder.  Regina  ▼.  the  Jue- 
ticee  qf  WUuUre,  10  Law  J.  Rep.  (n.8.}  M.C.  17; 
12  Ad.  &  £.  798 ;  4  P.  &  D.  406. 

An  order  of  Quarter  Sessions  dismissing  an  appli- 
cation that  has  been  heard  under  sect  3.  of  2  &  3 
Vict  c.  85,  and  directing  that  the  overseers  shall 
pay  costs,  should  state,  for  the  purpose  of  shewing 
that  the  Quarter  Sessions  had  jurisdiction  over  the 
sul^ect-matter,  that  the  caae  was  transmitted  from 
the  petty  sessions,  in  pursuance  of  the  provisions 
of  that  statute.  Regina  v.  the  Justices  ofHanU,  10 
Law  J.  Rep.  (n.8.)  M.C.  22;  9  Dowl.  P.C.  171. 
By  a  rule  made  by  the  Justicea  of  the  West  Rid- 


kg  of  Yodnfaixe  at  their  acsaioiHy  they  had  povidsd 
thitt  all  intended  applications  for  orders  in  bastariy 
should  be  entered  in  a  book,  kept  for  the  porpooe  in 
the  clerk  of  the  peaoe'a  office^  before  twelve  o'clook 
at  noon,  on  the  second  day  of  the  sesaiooa.  Tlie 
overseers  of  a  parish  having  made  an  entrr,  did  xiot 
appear  to  ftupport  the  caae  when  it  was  caUed  qa  ia 
its  order.  The  defendant,  who  was  present  to  de- 
fend  himself  from  the  charge,  thereupon  applied  to 
the  Court,  under  the  proviso  in  sect  73.  of  the 
Poor  Law  Act,  for  hia  costs,  aa  on  a  case^  wherei 
"upon  the  hearing  of  auch  an  appUcatumt  Uie 
Court  had  not  thought  fit  to  make  any  order." 
The  Court  having  made  an  order  for  costs  •g«*"t 
the  overseers,  they  were  indicted  fi>r  refusing  te 
obey  the  order : — Held,  that  this  was  a  siifilcient 
application  and  hearing,  to  give  the  magiatzaCea 
jurisdiction  to  make  the  order — ^regard  being  had 
to  the  rule,  which  it  was  competent  for  them  to 
make  for  the  regulation  of  their  own  practice. 

How^  far  any  statement  of  facta  in  the  order* 
which  is  recited  in  the  indictment,  ia  condnsive, 
auare.  Regina  v.  Siamper,  10  Law  J.  Rep,  (9.aO 
M.C.  73;  1  as.  119. 

The  ohurchwardena  and  oreraeera  of  the  paiiah 
of  O,  in  the  dty  of  Exeter,  applied  at  the  Seasiona 
for  an  order  of  affiliation  upon  K  T,  aa  the  pntadve 
father  of  a  bastard  child  chaigeable  to  the  pwriah 
of  O.  The  application  was  redsted  ta  ftW»e,on 
the  ground  that,  by  a  local  act  of  parliament,  cer- 
tain persons  were  inoorporated  for  toe  manageiment 
of  the  poor  of  the  city  of  £,  and  that  the  appHca* 
tion  should  have  been  made  by  them,  and  not  bj 
the  churchwardens  and  overseers.  The  Court  of 
Quarter  Sessions,  being  of  that  opinion,  made  no 
order  of  affiliation,  but  refused  to  order  that  N  T'a 
costs  should  be  paid  by  the  ohurchwardena  and 
overseers  of  O : — Held,  that  these  ohurchwardena 
and  overseers  were  the  parties  liable  to  pay  the  coats^ 
and  that  the  Court  would  grant  a  raandamoa  to 
compel  the  Court  of  Quarter  Seaaiona  to  make  the 
order  for  costs. 

Held,  also,  that  the  application  and  its  disoiiaaal, 
as  above  stated,  was  a  sufficient  hearing  of  the  ap- 
plication within  the  5  &  6  Will.  4.  c  76.  a.  73. 
Regina  v.  the  Recorder  qf  Ejceter,  13  Law  J.  Rep. 
(n.8.)  M.C.  7  {  5  aB.  342. 

Upon  an  application  to  petty  sessions  by  the 
guardians  of  a  union,  for  an  order  upon  a  pexaqvi 
whom  they  charged  with  being  the  putative  lather 
of  a  baatard  child,  a  notice  of  Uie  intended  applica- 
tion was  put  in,  purporting  to  be  signed  by  several 
guardians:  the  person  charged  called  for  proof  that 
the  notice  was  signed  by  a  majority  of  the  guar- 
dians, which  not  being  given,  he  contended  that  the 
ease  could  not  be  procMded  with,  and  the  Juaticea 
thereupon  dismissed  the  application,  and  made  no 
order  upon  him: — Held,thatthia  wasnotsucha  hear- 
ing of  the  application  underthe  proviao  in  sect  73.  of 
4  &  5  Will.  4.  c,  76.  as  entitled  the  person  intended 
to  be  charged  to  his  costs;  and  the  Court  refused  to 
direct  a  mandamua  to  the  Justicea,  commanding 
them  to  make  an  order  for  them.  Regitta  v.  HaeHmgt^ 
18  Law  J.  Rep.  (m.r.)  M.C.  111;  1  D.  &  M.  132. 

(C)  Settlement  of. 

[Sec  IZ^^ina  v.  InhabUanie  t/ Tiptm,  title  Poos, 
Settlement] 


BASTARD— BIGAMY. 


135 


AlthoQgh  a  marr!^  woman  be  liTingin  open  and 
ncitorioas  adultery  with  a  paramour,  a  child  bom 
during  inch  cohabitation  cannot  be  found  to  be  ille- 
gitimate^  if  there  ia  no  evidence  from  which  non- 
access  of  her  husband  is  to  be  inferred. 

Where  it  appeared,  by  the  evidence  of  the  woman 
herself,  that  she  was  married,  and  her  husband  still 
afire ;  that,  some  years  after  her  marriaee,  she  went 
through  the  ceremony  of  marriage  by  oanns  with 
another  person,  and  cohabited  with  him,  and  that 
two  children  were  bom  to  her  during  such  cohabi- 
tation, there  beine  no  odier  eridence  whatever  in 
the  case  :*^Held,  that  the  Sessions  were  not  justified 
in  finding  tiie  children  illegitimate.  Regma  t.  tki 
ImhiMtantt  qfMtn^field,  10  Law  J.  Rep.  (n.s.)  M.C. 
97  ;  1  G.  &  D.  7. 

Bastard  children  bom  since  the  passing  of  the 
atat.  4  ft  5  Will.  4.  c.  76.  will,  under  section  71,  take 
DOt  only  such  settlements  as  their  mother  may 
acquire  in  her  own  right,  but  also  the  settlement  of 
a  man  whom  she  may  subsequently  marry.  JUgktu 
▼.  tke  InhaHtanis  of  St.  Mary,  Netorngton,  12  Lawl. 
Rep.(tf.s.)  lie.  68  )  4  as.  581. 


BKEB  ACT. 

Regulations  for  preparing  and  using  roasted  malt 
in  colouring  beer,  made  by  5  Viet  o.  80;  20  Law  J. 
Stat  79. 

Held,  in  error,  affirming  the  judgment  of  the 
Court  of  Exchequer  (Attorney  Oetteral  t.  Lochaood, 
9  M.  &  W.  878),  that  the  owner  of  a  beer  shop» 
licensed  under  1  WilL  4.  e.  64.  and  4  &  5  Will.  4. 
c.  85,  is  stni  liable  to  the  penalties  imposed  by  58 
Oea  3.  c  58.  s.  2.  for  having  in  his  possession  any 
of  the  prohibited  articles  therein  specified,  or  any 
article  or  preparation  to  be  used  as  a  substitute  for 
malt  and  hops. 

And  that,  m  order  to  render  such  a  person  liable 
to  those  penalties  for  having  in  his  possession  any 
of  the  articles  emtmerated  in  the  56  Geo.  8.  c.  58.  s.  2, 
it  is  unnecessary  to  aver  or  prove  either  that  the 
party  had  them  in  his  possession  to  be  used  as  a 
substitute  for  malt  and  hops,  or  that  he  had  them 
in  hfs  possession  with  any  criminal  intention.  But 
that  where  the  information  is  for  having  in  his  pos- 
session any  article  not  designated  by  name  in  that 
section,  it  is  necessary  to  shew  that  it  was  intended 
to  be  used  as  a  subsatute  for  malt  and  hops  in  the 
making  of  beer. 

An  information  on  the  56  Geo.  8.  c.  58.  s.  2. 
eharged  that  the  defendant,  being  a  retailer  of  beer, 
received  and  took,  and  had  in  his  possession  a  large 
quantity  of  liquorice,  &c.  &c. : — Held,  that  it  was 
not  double.  Lochwood  v.  Attorney  Oeneratf  10  M. 
ft  W.  464. 


BENEFIT  SOCIETIES. 
[See  Fbisudlt  Socibtub.] 


BIGAMY. 


A  (in  the  kingdom  of  Ireland),  accompanied  by 
B,  went  to  the  house  of  C,  a  regularly  placed  minis, 
ter  of  the  Presbyterians  of  the  parish  where  such 


minister  resided,  and  then  entered  into  a  present  con- 
tract of  marriage  with  the  said  B,  the  said  minister 
performing  a  religious  ceremony  between  them^ 
according  to  tiie  rites  of  the  Presbyterian  Church. 
A  and  B  lived  together  for  some  time  as  man  and 
wife.  A,  afterwards,  married  another  person,  in  a 
parish  church  in  England.  Quare — ^Whether  the 
first  contract  was  sufficiently  a  marriage  to  support 
an  indictment  against  A  for  bigamy. 

The  Lord  Chancellor,  Lord  Cottenham,  and  Ldrd 
Abinger,  held  that  it  was  not;  Lord  Brougham,. 
Lord  Denman,  and  Lord  Campbell,  held  it  was. 
The  Lords  behig  thus  divided^  the  rule  *'  semper 
prssumitur  pro  negante,"  applied,  and  judgment 
was  given  for  the  defendant  in  error.  Rtgina  v. 
Millis,  10  C.  &  F.  584. 

In  an  indictment  for  bigamy  it  is  suflSdent  to 
aver  the  life  of  the  first  wife,  without  going  on  to ' 
allege  that  the  marriage  is  still  subsisting. 

It  is  not  necessary  in  recording  sentence  to  refor 
to  the  statute  which  gives  the  punishment  Mttrrqy 
V.  Regina,  14  Law  J.  Rep.  (n.s.)  Q.B.  857. 

In  a  case  of  bigamy,  it  appeared  that  the  prisoner's 
first  wifo  had  left  him  sixteen  years,  and  it  was 
proved  by  the  second  wife  that  sin  had  known  him 
for  nine  years  living  as  a  single  man,  and  that  she 
had  never  heard  of  the  first  wife,  who,  it  anpearec^ 
had  been  living  seventeen  miles  from  wnere  the 
prisoner  resided : — ^Held,  that  on  this  evidence  the 
prisoner  ought  to  be  acquitted  on  the  proviso  con- 
tained in  the  22nd  sect  of  the  stat  9  Gea  4^  c  81. 
Begina  v.  Janes,  Car.  &  M.  614i 

On  an  indictment  for  bigamy  it  is  not  essential 
that  a  witness  who  is  called  to  prove  the  law  of 
Scotland  as  to  marriage  should  be  at  all  connected 
with  the  legal  profession ;  and  the  evidence  of  a 
gentleman  who  stated  that  he  was  bom  and  edu- 
cated in  Scotland,  and  lived  there  till  twenty  years 
old,  and  that  he  was  acquainted  with  the  law  of 
marriage  in  Scotland,  was  held  to  be  sufficient  for' 
this  purpose.    Beg'ma  v.  Dent^  1  Car.  &  K.  97. 

A,  a  married  woman,  in  the  lifetime  of  her  hus- 
band, married  B,  a  widower,  but  who  had  been  the 
husband  of  A's  deceased  sister : — Held,  that  this 
was  bigamy  in  A,  and  that  the  circumstance  that 
the  marriage  of  A  and  B  would  have  been  wholly 
void  under  the  stat  5  &  6  Will.  4  c.  54.  8. 2,  even  if 
A  had  been  an  unmarried  person,  made  no  differ- 
ence.— Held,  also,  that  if  B  knew  at  the  time  of 
his  marriage  with  A  that  she  was  a  married  woman, 
he  might  be  convicted  of  the  felony  of  counselling 
A  to  commit  bigamy.  Begina  v.  Brown^  1  Car.  & 
K.  144. 

Where  the  only  proof  of  the  first  marriage  abroad 
was  by  the  admission  of  the  prisoner :— Hdd,  that  it 
was  for  the  jury  to  determine  whether  it  was  an  ad- 
mission of  a  marriage  legally  solemnised  according 
to  the  law  of  that  country ;  and  if  so,  it  was  sufficient 
proof  of  such  marriage.  Begina  v.  Simnumtto,  1  Car. 
&  K.  164 ;   s.  p.  Begina  v.  Newton,  2  M.  8r  R.  508. 

Where  the  indictment  alleged  the  prisoner  to 
have  contracted  the  first  marriage  in  the  county  of 
L,  and  the  second  in  th#t  of  C,  and  that  he  was  after- 
wards in  custody  at  M,  in  the  county  of  S,  where 
the  bill  was  found : — Held,  that  as,  if  the  whole 
record  had  been  made  up,  it  would  have  appeared 
by  the  caption  that  the  party  was  in  custody  at  the 
time  when  the  bill  was  preferred  and  found,  it  was 
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not  necessftry  to  state  that  fact  in  the  indictment  to 
ehew  the  jurisdiction  of  the  grand  jnry.  Regima 
T.  WkUey,  1  Car.  &  K.  150;  but  the  conviction 
afterwards  held  wrong  by  eight  Judges  against  three. 
2M.C.C.18a. 


BILL  OF  EXCEPTIONS. 
[See  Pbactice.] 


BILLS  OF  EXCHANGE  AND  PROMISSORY 

NOTES. 

[Ordebs  for  the  Payment  of  Monet  and 
Bankers'  CHEauss  are  under  this  title. — And  see 
Fraud  and  Covin — Interpleader — Pleading 
— Stamp — Usury.] 


(A)  Form  and  Construction  of. 

(B)  Stamp.    [See  title  Stamp.] 

(C)  Consideration  to  support. 

(a)  St^ficiency  qf. 

(b)  Failure  rf  Conridera^on, 

(e)  When  Plaintiff  hotmd  to  prove  Comideraium, 

(D)  Alteration — Effect  of,  and  when  to 

BE  SPECIALLY  pleaded. 

(E)  Acceptance. 

(a)  What  amoimis  to  an  Aceepianee. 

(b)  Qualified  and  apeeial  Accepiance. 

(c)  By  Parson  to  whom  BiU  not  addressed, 

(d)  CoHoelkUum  of  Acoeptanee, 

(F)  Liability  of  Contracting  Parties  and 

Others. 
(O)  Indorsement  of. 

!H)  Presentment  of. 
I )  Payment  of.    {See  (M)  Discharge  of  Lia- 
bility on.] 
(K)  Interest — Rate  and  Recovery  of. 
(L)  Notice  of  Dishonour. 

(a)  St^fflcieney  qf,  as  to  Form, 

(b)  Sufficiency  o/t  as  to  Time. 

(c)  Who  entitled  to— Branch  Banks,  8^, 
Id)  Where  to  be  sent, 

(fi)  'Excuse  for  not  giving, 
(J)  Ptorfof, 

(M)  Discharge  of  Liability  on. 
fa)  By  Payment, 
b)  By  Release. 

[c)  By  giving  Time, 

(d)  By  lapse  qf  Time — Kote  payable  on  Demand* 
(s)  Lost  BiU, 

(N)  Protest  for  Non- Acceptance. 
(O)  Right  of  Action  on. 
(P)  Form  of  Action — ^D£bt« 
(Q)  Consolidation  of  Actions. 
<Ii)  Pleading. 

(a)  /»  general, 

(6)  Particular  Jvermente. 

(c)  Argumentative  Traverse, 

id)  Duplicity, 

le)  Replication  de  J^fur0, 
n  Estoppel, 

jS  AlUioance  rfPleeu, 

{h)  Issuable  Pleat. 


i)  Faisehood, 
[k)  Frivolous  Deamrrer, 
I)  Variance, 

(S)  Evidence. 
(a)  In  general, 

<6>  Production  rf  Bills  and  Cheques, 
(c)  Identity  qf  Parties, 

(T)  Rule  to  compute. 


(A)  Form  and  Construction  of. 

Where  an  instrument  in  form  of  a  bill  of  ex- 
change,  puiported  to  be  dravm  on  behalf  of  tlie 
directors  of  a  joint-stock  banking  company  at  D, 
directed  to  the  same  joint- stock  bank  at  L,  whereof 
the  company  at  D.  was  a  branch,  and  was  indorsed 
to  the  plaintiff: — Held,  that  it  was  properly  de- 
clared on  as  a  promissory  note,  though  it  might 
have  been  treated  as  a  bill  of  exchange.  Miller  v. 
Thomson,  11  Law  J.  Rep.  (n.s.)  C.P.  21;  1  DowL 
P.C.  (n.8.)  199. 

An  order,  in  the  form  of  a  letter,  unstamped*  for 
7002.,  was  given  upon  the  defendant  by  Lord  K, 
« to  be  charged  in  account  in  settling  for  die  present 
year's  tithes."  The  order  was  sent  to  the  defendant 
by  the  mortgagees  of  Lord  K,  who  supposed  that 
the  defendant  was  receiver,  and  who  held  out  to  the 
defendant  that  he  should  not  be  turned  off  from  his 
receivership  if  he  would  pay  the  7002.  The  defen- 
dant, who  was  in  fact  tenant,  and  not  receiver  of  tbe 
tithes,  promised  to  pay,  but  afterwards  refused,  on 
the  ground  that  he  bad  a  set-off  against  Lord  £: 
— Held,  that  the  order  was  void,  under  the  55  Gea  S. 
e.  184,  for  want  of  a  stamp ;  and  that  as  there  wsm 
no  consideration  for  the  defendant's  premise  to  pay, 
he  being  tenant  and  not  receiver,  he  was  not 
bound  by  it.  Lord  Braybrooke  v.  Meredith,  12  Law 
J.  Rep.  (N.s.)  Ch.  289 ;  13  Sim.  27L 

One  John  Mynn  assigned  to  the  plaintiff  his 
share  in  the  residue  of  the  estate  of  one  T  H,  de- 
ceased. By  an  order  of  the  29th  of  July  1842, 
made  in  a  Chancery  suit  of  "  Powell  v.  Norwood,** 
the  Vice  Chancellor  ordered  the  defendants  in  thst 
suit  to  retain  2502.,  being  John  Mynn's  share  of 
the  estate  of  T  H,  to  be  paid  to  such  person  as  tiie 

S resent  defendant  and  John  Mynn  &ould  jointly 
irect.  It  was  afterwards  agreed  that  602.,  being 
part  of  this  sum,  should  be  paid  by  the  defendant 
to  the  plaintiff.  An  action  having  been  brought  to 
recover  the  sum  of  502.,  the  plaintiff  tendered  in 
evidence  the  following  document: — "To  the  exe- 
cutors of  the  late  Thomas  Harrison»  deceased. 
Powell  V.  Norwood,  Gentlemen, — ^We  do  hereby 
authorize  and  require  you  to  pay  to  Mr.  Geone 
Powell,  or  his  order,  the  sum  of  2502.,  being  tta 
amount  directed  by  the  order  of  the  29th  of  July 
last  to  be  paid  to  our  order.  We  are,  gentlemen, 
your  very  obedient  servants,  John  Mynn.  Decem- 
ber the  16th»  1842:'*— Held,  Ro^e,  B,  dsteen^emte, 
that  this  document  was  not  a  bill  of  exchange. 
RussellY.  Powell,  14Law  J.  Rep.(N.s.)  Exch.  269; 
14  M.  &  W.  418. 

A  promissory  note,  payable  by  instalment^  is 
valid  and  negotiable  within  the  statute  S  &  4  Ann. 
c.  9 ;  and  the  maker  is  entitled,  on  each  instalmsBt, 
to  the  days  of  grace  allowed  by  the  law  and  custom 
of  merchants  on  bills  of  exchange  and  prominory 
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notM  in  gvnttnl.     OrHdgt  r,  Sherborne,  12  Law  J. 
Rep. (M.a.) Exch.  SIS;  11  M.  Sr  W.  874. 

"On  demand,  I  pomite  to  pay  to  Mr.  WilUam 
Shdton  the  snm  of  50/.,  in  coiiaideration  of  hia 
foregoing  and  forbearing  an  aodon  at  law  in  the 
Court  of  Qneen*a  Bench,  for  damages,  ascertained 
by  consent  to  amoont  to  that  snm,  by  reason  of 
the  injuries  sustained  by  his  wife,  in  respect  of 
my  non-repair  of  a  footway:"  —  Held,  to  be  a 

fromissory  note.    Skelton  v.  James,  13  Law  J.  Rep. 
If  a)  Q.B.  90;  s.  e.  Skentim  ▼.  Jamee,  1  Car.  &  K. 
19$, 

The  plaintiff  declared  upon  an  instrument  as  a 
piomisaory  note :  upon  its  production  it  was  in  the 
Jnilowing  form: — ^"Six  months  after  date,  pay 
without  acceptance  to  the  order  of  J  C  F  lOOt, 
▼alue  receired ;"  the  instrument  was  issued  from  a 
branch  bank  of  a  join^stoek  banking  company,  of 
which  J  C  F  was  managing  director,  and  was  signed 
by  one  J  N,  as  "  for  the  directors  z'' — Held,  that 
the  instrument  was  a  promissory  note,  and  that 
there  was,  therefore,  no  rariance  between  the  proof 
and  the  record,  and,  consequently,  no  amendment 
necessary,  under  the  8  &  4  Will.  4.  c.  42.  s.  23. 
mOtr  V.  Tlwmpscn,  1  DowL  P.C.  (k.8.)  199. 

A  paper  in  the  following  form ;  *'  I,  R  J  M  owe 
Mrs.  B  the  sum  of  6L,  which  is  to  be  paid  by  instal- 
ments ibr  rent.  (Signed)  R  J  M  :*'— -Held,  not  to 
be  a  promissory  note,  as  no  time  was  stipulated  for 
the  payment  of  the  instalments.  Mqffat  v.  Edufard*f 
Car.  ft  M.  16. 

A  document  in  the  following  form :  "  W  W  lent 
to  J  R  the  sum  of  19/.  19«.  lid,  to  receive  5  per 
cent  for  the  same  192.  19«.  \ld,\Xo  pay  on  demand 
to  the  said  W  W,  giving  J  R  six  mouths'  notice  for 
tte  same,"  is  a  promissory  note  and  not  an  agree- 
ment    Waiker  ▼.  Roberts,  Car.  &  M.  590. 

"  I  undertske  to  pay  to  R  J  the  sum  of  6/.  4t.  for 
a  suit  of,  ordered  by  D  P"  :-^Held,  not  a  promis- 
sory note;  hut,  that  inasmuch  as  the  consideration 
for  the  promiae  might  be  collected  by  necessary  in- 
foienee  from  the  instrument  itself,  it  was  a  binding 
{oarantie.  JarvU  v.  Wilkine,  1 0  Law  J.  Rep.  (n.s.  ) 
Exeh  104;  7  M.  &  W.  4ia 

"  1839,  Not.  1.— I  O  U  forty-fire  pounds  thir- 
teen  shillings,  which  I  borrowed  of  Mrs.  Melanotte ; 
sad  to  pay  her  five  per  cent  till  paid.  Robert 
Teasdale:" — Held,  that  this  document  did  not 
leqmre  a  stamp,  either  as  a  promissory  note  or  as 
sn  agrsement  MeUmoite  v.  Teasdale,  18  Law  J. 
Rep.  (H.8.)  Exch.  358 ;  18  M.  &  W.  216. 

A  paper  signed  by  the  defendant  in  the  following 
ibnn :— •<  I  O  U  851.  to  be  paid  May  5 :''— Held,  to 
be  a  promissory  note,  and  to  require  a  stamp. 
Wtkkman  v.  Bhee,  1  Car.  8c  K.  85. 

Defondant  joined  in  giving  a  joint  and  sereral 
promissory  note  for  a  debt  due  to  the  plaintiff  from 
another  of  the  makers,  for  whioh  the  defendant  was 
■St  previously  liable.  The  note  was  afterwards 
tetumed  to  the  makers  to  have  another  makex's 
same  added  (which  was  afterwards  done),  and  an 
I  0  U  "  for  value  received,"  signed  by  the  defen- 
^t  and  another  of  the  makers,  was  in  the  mean- 
time left  with  the  plaintiff  as  a  security : — Held, 
thst  the  words  "  for  value  receired"  did  not  make 
■nch  a  document  a  promissory  note.  Semhle-^'per 
MHe,  J,  that  such  a  doonment  given  for  a  debt  for 
which  the  defendant  was  not  primarily  liable,  would 
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not  sttppopt  an  action  on  an  account  stated  against 
the  defendant  Qiutre — Whether  the  promissory 
note  was  void  for  want  of  a  stamp  in  consequence  of 
the  addition  of  a  new  maker's  name.  Held,  that 
even  if  void,  it  was  admiaalble  in  evidence  upon  the 
acoonnt  stated  to  shew,  that  before  the  alteration 
and  at  the  time  when  the  I  O  U  was  given  there 
was  a  debt  due  to  the  plaintiff  upon  the  note,  to 
which  the  defendant  was  primarily  liable.  Gould 
V.  Coombs,  14  Law  J.  R^  (]i.8.)  C.P.  175. 

(B)  Stamp. 

[See  title  Stamp — and  ante,  (A),  andpoc/,  (D).] 

Where  the  defendant  put  his  acceptance  in 
blank  to  a  hill  stamp,  after  which  an  act  of  parlia- 
ment passed,  discontinuing  after  a  certain  day  the 
stamps  then  in  use,  and  substituting  new  ones ; 
and  after  the  act  came  into  operation,  all  the 
other  requisites  were  added  to  the  paper,  and  it 
was  completed  as  a  bill  of  exchange : — Held,  that 
it  was  not  an  available  instrument  at  the  time  the 
act  passed,  and  could  not  be  recovered  upon,  for 
want  of  a  proper  stamp.  Abrahams  t.  Skinner, 
10  Law  J.  Rep.  (ii.s.)  aB.  48 ;  12  Ad.  &  £.  763 ; 
4  P.  &  D.  858. 

(C)  Consideration  to  support. 
(a)  Si^ciency  t/. 

The  defendant  gave  a  cheque  to  C,  and  received 
from  him  a  connter  cheque,  on  the  understanding 
that  neither  ahould  be  presented,  but  that  the  defen- 
dant's cheque  should  be  returned  in  a  few  days. 
C,  having  overdrawn  his  account  with  bis  bankers, 
made  a  fraudulent  agreement  with  the  hank  agent, 
to  which  the  defendant  was  not  privy,  that  the 
cheque  in  question  should  be  paid  into  the  bank,  so 
as  in  appearance  to  reduce  C's  balance,  but  that  it 
should  be  afterwards  returned,  and  no  action  brought 
upon  it  Before  it  was  returned  the  bankers,  the 
present  plaintifi,  took  posaession  of  it,  and  brought 
this  action  upon  it  against  the  defendant  :-^Held, 
that  a  plea  of  want  of  consideration  for  the  defen- 
dant's giving  the  cheque  to  C,  and  for  C's  trans- 
ferring it  to  the  plaintiffs,  was  disproved  by  the 
evidence,  that  the  defendant  had  received  thecounter 
cheque  from  C,  and  that  the  amount  of  the  cheque 
had  been  allowed  to  C  in  his  account  with  the 
plaintifi.  Bosanqttet  v.  Career ,  10  Law  J.  Rep. 
(n.s.)  Exch.  275 ;  8  M.  8r  W.  142 ;  9  Car.  &  P. 
664. 

It  is  no  answer  to  an  action  on  a  promissory  note 
that  the  note  was  giyen  in  respect  of  an  attorney's 
bill  not  delivered,  pursuant  to  the  6  &  7  Vict  c.  73, 
before  action  brought  Jeffreys  v.  Enans,  14  Law  J. 
Rep.  (N.S.)  Exch. 368 ;  14  M.  ft  W.  210. 

Where,  to  an  action  against  the  maker  of  a  pro- 
missory note  payable  at  three  months,  the  defendant 
pleaded  that  tiie  note  was  made  and  delivered  by  him 
to  the  plaintiff  for  and  on  account  of  a  judgment  debt 
recovered  by  the  plaintiff  against  him,  and  that, 
except  as  aforesaid,  there  was  no  consideration  or 
value  for  the  note: — Held,  that  the  plea  was  bad, 
since  as  there  was  an  existing  debt,  the  giving  of 
the  note  was  evidence  of  an  agreement  by  the 
plaintiff  to  suspend  his  remedy  upon  the  judgment, 
and  therefore  there  was  consideration.  Baker  v. 
Walker,  14  Law  J.  Rep.  (n.s.)  Exch.  871 ;  14  M. 
&  W.  465. 
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Debt  by  indorsee  againtt  maker ;  plea,  that  it 
was  an  accommodation  bill,  and  without  considera- 
tion. It  appearing  that  the  bill  had  been  given  for 
the  price  of  goods  sold  to  tlie  defendant's  father : 
— Held,  that  it  was  an  original  liability  on  the  part 
of  the  defendant,  founded  on  the  consideration  of 
family  afbction,  and  that  the  plaintiff  waa  entitled 
to  recover.    Cook  v.  Long,  Car.  &  M.  510. 

(6)  Failure  <if  Coruideration, 

In  an  action  by  the  payee  against  the  maker  of  a 
promissory  note : — Held,  that  it  was  a  good  defence, 
to  shew  that  the  note  was  given  for  future  services, 
and  that  those  services  had  not  been  performed. 
jtbboti  V.  Hmdruka,  10  Law  J.  Rep.  (k.8.)  C.P.  61 ; 
2  Sc.  (N.8.)  183. 

(c)  When  Plaintiff  bound  to  prove  Consideration. 

Assumpsit  by  the  holder  against  the  maker  of  a 
draft  or  order  for  the  payment  of  money.  Pleas, 
first,  that  the  draft  was  made  by  the  defendant,  and 
given  to  one  B  L  in  a  gaming>house,  for  money 
lent  to  play  with,  and  delivered  by  B  L  to  the 
plaintiff  who  had  full  knowledge  of  the  circum- 
stances ;  second,  that  the  draft  was  given  under  the 
circumstances  stated  in  the  former  plea,  and  that 
B  L  delivered  the  draft  to  the  plaintiff  without  any 
consideration,  whatever.  The  replieation  alleged  no 
notice ;  and  that  the  plaintiff  received  the  draft  for 
a  good  and  sufficient  consideration: — Held,  that, 
upon  these  pleadings,  there  was  such  an  admission 
by  the  plaintiff  of  the  illegal  making  of  the  draft  as 
called  upon  him  to  begin,  and  shew  he  gave  con- 
sideration for  it  Bingham  v,  Stanley^  10  Law  J. 
Rep.  (ir.8.)  Q.B.  819 ;  1  O.  &  D.  237. 

To  aa  action  by  the  indorsee  of  a  promissory  note 
against  the  maker,  the  defendant  pleaded,  that  after 
the  blank  indorsement,  and  before  the  delivery  of 
the  note  to  the  plainti£^  it  was  in  the  hands  of  Q  V, 
as  the  lawful  owner,  at  the  time  of  making  an  order 
of  Nisi  Priua,  whereby  the  note  and  the  claim  of 

0  V  thereon  were  referred  to  arbitration ;  that  the 
note  was  fraudulently  delivered  to  the  plaintiff  by 
G  V  after  the  making  of  the  order,  and  before  any 
award  was  made  {  and  that  the  plaintiff  took  the 
note  with  full  knowledge  of  the  premises.  The 
replication  traversed  the  knowledge  of  the  plaintiff. 
Notice  was  given  to  the  pisintiff,  to  prove  the  con- 
sideration given  by  him : — Held,  that,  under  these 
pleadings,  the  burthen  of  proof  lay  upon  the  defen- 
dant, and  that  he  was  bound  to  begin. 

Oiun'e — Whether  •la^ertai  allegations,  which  are 
not  traversed,  are  to  go  to  the  jury,  in  the  same  man- 
ner aa  fhcts  proved  in  the  cause.  Sudih  v.  Martm, 
11  Law  J.  Rep.  (U.S.)  Exch.  129;  9M.&W.  804; 

1  DowL  P.C.  (I9.a.)  418. 

Where  to  an  action  upon  an  acceptance  purport- 
ing to  be  in  the  name  of  a  firm,  and  given  in  their 
ordinary  style  and  description,  they  plead  nan  ocos- 
perunt^  and  prove  that  the  acceptance  was  given  by 
one  partner  in  fraud  of  the  firm,  such  proof  does 
not  call  upon  the  plaintiff  to  shew  that  he  gave  con- 
sideration for  the  bill,  unless  the  evidence  of  the 
defendanta  affect  him  with  knowledge  of  the  fraud. 
Mutgraoe  v.  Drake^  IS  Law  J.  Rep.  (n.8.)  Q.B.  16 ; 
5Q.B.18A;  1D.&M.324. 

On  replication  de  injurid  to  a  plea  by  the  acceptor 
of  a  bill  that  it  was  accepted  for  the  accommoda- 


tion of  the  drawer,  and  by  him  indoned  to  A  B 
without  consideration,  for  the  purpoae  of  rsisiqg 
money,  and  by  A  B  fraudulently  indorsed  to  C  & 
D  without  consideration,  and  by  him  to  the  plaiop 
tiff  without  consideration,  the  defendant  most  prove 
the  want  of  consideration  from  plaintiff  to  C  &  D. 
Brown  v.Philpoi,  2 M.  &  R.  286. 

(D)  Altebation — Effect  of,  akd  whsk  to  bs 

SPSCIALLT  PLEADED. 

On  the  production  of  a  promisMury  note,  at  dw 
trial  of  an  action  on  it,  it  appeared  that  die  words 
**  or  order,"  were  written  on  an  eraaare.  The  sub- 
scribing witness  said,  that  he  could  not  explain  how 
or  when  it  had  happened,  but  that  he  meant  to  have 
written  the  words  **or  order**  :~He1d,  that  the 
plaintiff  was  entitled  to  recover.  Caritt  v.  Tatter- 
eaU,  10  Law  J.  Rep.  (n.b.)  C.P.  187  ;  8  Sc.  (iM.) 
267. 

An  alteration  in  the  date  of  a  bill  of  ezchsoge 
must  be  expluned  by  evidence,  on  the  part  of  the 
party  produoing  it  It  is  not  competent  for  the 
jury,  on  inspection  of  the  instrument,  to  say  that 
the  alteration  was  made  before  the  bill  was  accepted. 
Ciifford  V.  Parlur,  10  Law  J.  Rep.  (K.a.)  CP.  227; 
8  Sc  (M«8.)  238. 

A  indorsed  a  bill  of  exchange  for  the  acoomno* 
dation  of  B,  and  the  date  of  the  bill  waa  afterwards 
altered  without  A's  oonaent  or  knowledge.  After 
the  bill  became  due.  A,  being  prcaaed  by  Sie  holdei^ 
gave  a  promissory  note  for  the  amount  of  it,  ths 
bill  being  shewn  him  at  the  time,  but  he  not  recol- 
lecting the  original  date  of  the  bill  indoned  by  him. 
In  an  action  on  the  bill,  held,  that  a  plea  stating 
these  facts,  was  a  good  defence  to  the  action;  and 
that  it  waa  no  answer  to  say,  that  A  had  means  of 
knowledge  of  the  fact  of  the  alteration,  which  ordi- 
nary care  and  diligence  would  have  enabled  him  to 
have  availed  himself  ofl  Bell  v.  Gardtmer^  11  Law 
J.  Rep.  (ir.s.)  CP.  196 ;  1  DowL  P.C.  (ha)  881 

In  a  joint  and  several  promiaaory  note^  by  three 
persons,  after  two  of  the  rnakeia  had  signed,  the 
third,  before  he  signed,  eanaed  the  words  "on  ac- 
count of  club  held  at  M>.  Daniel  Duffield*s*  to  be 
introduced  after  the  words  '* value  received":^ 
Held,  that  inasmuch  as  the  note  was  not  complete, 
until  the  third  maker  had  signed  it,  tlie  alteration 
did  not  render  a  fredi  stemp  neeessary.  Wrigkti* 
Inehawy  1  Dowl.  P.C.  (m.8.)  802. 

Where  after  a  bill  has  been  aecepted  and  before 
it  is  delivered  to  the  drawer,  an  alteration  is  msde 
by  a  third  party  in  the  date  thereof,  it  is  for  the 
jury  to  say, — judging  from  all  the  cticnmstaaosi 
of  the  case, — ^whether  such  third  party  made  the 
alteration  in  queation  with  the  acceptor's  consent, 
or  as  his  agent ;  and  in  either  caae  the  acceptor  will 
be  liable.    Whii^ldY.Collingwood,lC9T.&lLiU. 

In  an  action  bv  the  payee  againat  the  maker  of  s 
joint  and  several  promissory  note,  the  defendant 
cannot,  under  the  plea  that  he  did  not  make  the 
note,  avail  himself  of  the  defence  that  he  sigaed  it 
as  surety  on  the  understanding  that  aix  othen 
should  use  sign  as  sureties,  and  that  the  name  of 
one  of  them  who  had  so  signed  was  removed  from 
the  note  after  it  was  made. 

Sembkf  the  note  was  vitiated  by  cutting  off  fiom 
it  the  signature  of  one  of  the  Jtunt  and  sevenl 
makers.    Maeon  v.  BradUff,  12  Law  J.  Rep.  (V3.) 
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Ezch.425  ;  II M.  ft  W.  590  ;  I  Dowl.  ft  L.  P.O. 
380. 

In  an  action  by  the  indcnrtee  against  the  acceptor 
of  a  bill  of  exchange,  the  declaration  stated  that 
die  drawer,  '*  on  the  22nd  day  of  March,  a.i>.  1844, 
made  his  hill  of  exchange/'  ftc: — Held,  that  the 
defendant  waa  not  at  liberty  to  prore,  under  mem 
9eetpUt  that  the  bill  bad  beoi  altered  from  the  2nd 
to  the  22nd  of  March,  there  being  no  variance,  as 
the  date  was  immaterial,  and  therefore  the  objection 
that  the  alteration  was  snch  as  to  requite  a  new 
stamp  onaTailiiig.  Parry  ▼•  NicMtomt  14  Law  J. 
Rep.  (N^a.)  Exeh  110 ;  18  M.  ft  W.  778  ;  2Dowl. 
ft  L.  P.C.  640. 

(£}  Acceptance. 

(a)  Wiiat  ammmU  to  a»  Aecepttmee, 

A  letter  was  written  by  the  drawees  of  a  bill  in 
London  to  the  drawers  at  Stockholm,  stating,  that 
**  they  had  paid,  and  wereprapared  to  pay,"  Yarious 
bills,  a  liat  of  which  was  given,  the  bill  in  question 
being  one.  At  the  time  this  letter  was  written,  the 
drawees  were  not  aware  of  the  death  of  the  drawer, 
who  died  inaolyent  at  Stoekholm ;  but  it  contained 
a  postscript^  which  shewed  a  knowledge  that  the 
bill  bad  been  presented  and  reAised  acceptance,  and 
rstomed  to  the  drawer  ^— Held,  that  the  letter 
amoDBted  to  an  aeceptaace  of  the  bill,  and  that  the 
pfauntifl^  an  indonee,  to  whom  the  letter  was  shewn 
by  the  adminiatntor  of  the  drawer,  might  recorer 
the  amount  firovn  tiw  drawees.  BUUng  t.  Devaw*, 
11  Law  J.  Rep.  (n.b.)  C.P.  88 ;  8  M.  ft  G.  666 ;  4 
Se.  (N.a.)  175. 

A  promise  to  accept  a  non-existing  bill  of  ex- 
ebange  docs  not  amount  to  an  acceptance ;  thera 
most  be  a  hill  in  existence  wliioh  could  be  accepted. 

And  in  an  aedon  by  indorsees  of  a  foreign  mil  of 
exchange,  againat  a  party  who  had,  before  the  bill 
was  drawn,  giren  a  parol  promise  to  the  drawer 
that  he  woold  accept  it,  the  Court  held,  that  such 
promise  did  not  amount  to  an  acceptance,  though 
it  had  been  oommunicated  to  the  indorsees,  and  the 
biU  had  been  diseounted  by  Uiem  on  the  faith  of  it. 
Tk§  Bamk  rf  IrtUmd  r.  Archtr^  12  Law  J.  Rep.  (n.S.) 
Exch.868;  llM.ftW.888. 

Plainti£b,  merchants  at  Genoa,  in  punuance  of 
diieetkna  from  B,  a  merchant  in  England,  pnr- 
ehased  com  on  his  account^  and  drew  biUs  for  the 
imonnt  upon  the  defendant,  B's  banker  in  England. 
PhdatilEi  informed  Uie  defendant  they  had  done  so, 
sad  the  defendant,  in  answer  to  a  letter  from  B 
requesting  him  to  accept  the  bills,  promised  B  in 
writing  ^at  he  would  do  so: — ^Held,  that  this 
written  promise,  being  made  to  B,  by  whose  direc- 
tion and  on  whose  account  the  bills  were  drawn, 
amounted  to  an  acceptance,  and  enured  to  the 
benefit  of  the  plaiatiA  as  drawers;  and  that  B 
could  not,  by  agreeing  to  a  countermand  of  the 
defendant's  promise,  rekase  the  defendant  from  his 
Ksbility,  althongh,  at  the  time  of  the  countermand, 
the  defendant's  promise  had  not  been  commnnicsted 
to  the  plaintiib  or  theu  agents.  QratU  t.  Hunt,  14 
LawJ.Bep.(v.a.)C.P.  lOO;  lCom.B.46. 

(6)  Qualified  and  tpecial  Acceptance, 

A  bill  directed  in  blank  may  be  accepted  by 
•nybody,  and  be  a  good  bill ;  but  if  directed  to  a 
particular  person,  it  cannot  be  accepted  by  any 


other  person,  except  for  honour.  Dovlr  v.  Clarke* 
1  Car.  ft  IL  177. 

Though  a  plaintiff,  in  declaring  against  an  ac- 
ceptor of  a  bill  of  exchange,  alleges  that  the  bill 
was  accepted  payable  at  a  banker's,  that  is  not  to 
be  taken  to  mean  a  qualified  acceptance  within 
1  Geo.  4.  c.  78 ;  and  the  presentment  at  the  banker's 
need  not  be  averred. 

And  a  demurrer  on  the  ground  of  the  omission 
of  such  an  averment  will  be  set  aside  as  frivolous. 
SkeUon  V.  Haleiead,  11  Law  J.  Rep.  (ir.s.)  Q.B.  881  ; 
2Dowl.P.C.(if.t.)69. 

Where  a  bill  of  exchange  was  accepted,  payable 
at  a  particular  place,  but  without  the  words  **  and 
not  elsewhere,"  and  the  declaration  averred  that  it 
was  payable  at  that  place: — Held  no  variance. 
Stake  V.  Bowman,  1 1  Law  J.  Rep.  (va)  C.P.  222 ; 
1  Dowl.  P.C.  (n.8.)  697. 

In  an  action  by' indorsee  against  acceptor  of  a 
bill  of  exchange,  (not  stated  to  be  nayable  at  any 
particular  place,)  the  plea  denied  the  acceptance : 
----Held,  that  the  plaintiff  failed  to  support  this 
issue  by  proof  that  the  defendant  authorized  the 
writing  his  name  across  a  blank  piece  of  paper, 
which  was  afterwards,  in  his  abeence  and  without 
bis  knowledge,  filled  up  as  a  bill  for  100/.,  with  the 
addition  to  his  name  or  the  words  "  payable  at  the 
Bank  of  England."  Cfotty  v.  Hodg$e,  11  Law  J. 
Rep.  (n.8.)  C.P.  289 ;  6  So.  (m.s.)  221. 

(c)  By  Perton  to  whom  Bill  not  addrested^ 

An  instrument  was  drawn,  payable  to  the  drawer, 
or  his  order,  and  addressed  *'  To  Mr.  John  Hart" 
The  acceptance  was,  **  Accepted,  H.  J.  Clarke, 
payable  at  819,  Strand"  :-^He1d,  that  Clarke  was 
not  liable  to  be  sued  upon  this  instrument  as 
aooeptor  of  a  bill  of  exchange,  it  not  being  addressed 
to  him.  Daoit  v.  Ckorke,  1 8  Law  J .  Rep.  (iv.s.)  Q.B. 
805. 

{d)  Cancellation  qf  Acceptance^ 

The  plaintiff  was  the  holder  of  a  foreign  bill  of 
exchange,  which  the  acceptor  had  made  payable  at 
the  defendants'  banking- bouse  in  London.  The 
bill  was  deliTered  to  the  defendants,  by  the  plain- 
tiff's bankers,  on  the  morning  of  the  day  it  became 
due.  The  defendants  (acting  throughout  according 
to  the  practice  of  London  bankers),  intending  to 
pay  the  bill,  and  having  sufficient  assets  of  the 
acceptor  in  their  handa,  drew  lines  across  and  along 
the  name  of  the  acceptor,  but  in  the  course  of  the 
day,  having  received  orden  fwta  the  acceptor  not 
to  pay,  they  wrote  upon  the  bill  the  words  **  Can- 
celled by  mistake :  orders  not  to  pay" ;  and  in  that 
state  returned  it  the  same  afternoon  to  the  plain- 
tiff's bankers.  Upon  these  fkots : — Held,  first,  that 
thia  was  a  cancellation  and  defacing  of  the  accept- 
ance }  secondly,  that  it  was  a  cancellation  by  error 
and  mistake ;  thirdly,  that  the  defendants  had  Uken 
due  care  to  prevent  the  acceptance  firom  being  de- 
faced ;  fourthly,  that  they  were  not  liable  to  pay 
the  amount  of  the  bill ;  fifthly,  that  the  only  dutv 
imposed  on  them  waa  to  take  due  care  of  the  bill, 
and,  if  they  did  not  choose  to  pay  it,  to  return  it 
uncancelled,  unless  cancelled  by  mistake,  and  in 
that  case  to  indicate  that  it  had  been  so  cancelled. 
Warwiek  v.  Rogers,  12  Law  J.  Rep.  (n.s.)  C.P.  118  ; 
5  M.  ft  G.  840;  6Sc.(n.s.)1. 
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(F)   Liability  of  Contbactino  Pabtiss  and 

Othebs. 

[Liability  of  acceptor  on  overdue  bill,  nee  In- 
dorsement— Of  one  of  several  partners  who  sig^s 
note  for  himself  and  partners,  see  Action.] 

To  a  declaration  on  a  bill  of  exchange,  drawn  by 
J  U  upon,  and  accepted  by  the  defendant,  and  in-> 
dorsed  by  J  H  to  E  M,  and  by  him  to  the  plaintiff, 
the  defendant  pleaded,  that  J  H  "  did  not  indorse'* 
to  E  M:— Held,  that  the  plea  denied  that  J  H 
transferred  the  bill  by  indorsement;  and  did  not 
merely  put  in  issue  the  signatuT«  on  the  bill  by 
the  party  transferring,  but  also  a  delivery  for  the 
purpose  of  completing  such  transfer. 

At  the  trial,  J  H  proved,  that  the  name  J  H  on 
the  bade  of  the  bill  was  written  by  himself.  He 
stated,  on  cross-examination,  that  he  received  the 
bill  as  accountant  to  the  Imperial  Bank,  and  had, 
after  writing  his  name  on  the  back,  delivered  it  to 
W  M,  also  employed  in  the  bank,  to  be  kept  by 
him  in  safe  custody  for  the  bank  to  whom  it  be- 
longed. £  M  was  then  called,  and  he  stated  that 
he  had  received  the  bill  from  W  M  for  value,  and 
liad  indorsed  and  delivered  it  for  value  to  the 
plaintiff.  The  defendant  proposed  to  shew,  that 
the  bill  was  received  both  by  £  Mand  the  plaintiff, 
with  foil  knowledge  of  the  fraud  committed  by 
W  M,  in  parting  with  the  bill.  The  learned  Judge 
having  rejected  the  evidence,  as  being  inadmissible 
under  a  denial  of  the  indorsement, — on  motion  for 
a  new  trial, — Held,  that  the  plea  involved  the  fact 
of  a  valid  delivery  by  J  H,  and  therefore  the  evi- 
dence was  admissible.  Martian  v.  Allen,  1 1  Law  J. 
Rep.  (N.s.)  Exch.  122;  8  M.  &  W.  494;  1  Dowl. 
P.C.  (N.8.)  442. 

Declaration,  on  a  guarantie,  alleging,  that  at  the 
time  of  the  promise,  thereinafter  mentioned,  one  J 
was  indebted  to  the  plaintiff,  to  wit,  in  frc,  and 
thereupon,  in  consideration  that  the  plaintiff,  at  the 
request  of  the  defendant,  would  for  and  on  account 
of  the  said  sum,  accept  and  receive  of  and  from  the 
said  J  a  promissory  note  of  the  said  J,  to  pay  him, 
the  plaintiff,  the  said  sum,  and  wouM  thereby  give 
time  to  the  said  J  for  the  paymentof  the  said  debt,  until 
the  said  promissory  note  became  due,  according  to 
the  tenour  and  efiect  thereof,  he,  the  defendant,  did 
then  guarantee  and  promise  the  plaintiff  to  pay  the 
said  sum  to  the  plaintifl^  if  the  said  promissory  note 
was  not  duly  honoured  entd  paid  bv  ^e  said  J,  when 
the  same  should  become  due  and  payable,  accord- 
ing to  the  tenour  and  effect  thereof.  It  then  averred 
an  acceptance  of  the  note  by  the  plaintiff  for  and  on 
account  of  the  defendant,  and  a  giving  of  time  to 
the  said  J,  alleging  a  breach  by  non-payment,  by 
the  said  J,  of  the  note  when  due,  though  requested 
by  the  plaintiff  so  to  do,  and  that  the  note  remained 
in  the  plaintiff's  hands  overdue  and  unpaid,  of 
which  the  defendant  had  notice,  &c.  Plea,  that  the 
plaintiff  did  not  request  the  said  J,  ntodo  etfomUL  On 
general  demurrer, — Held,  first,  that  the  plea  was 
bad,  it  not  being  a  condition  precedent  to  the  lia- 
bility of  the  guarantor,  that  the  note  should  be  pre- 
sented when  due;  secondly,  that  the  declaration 
was  good,  inasmuch  as  by  accepting  the  note  for 
and  on  account  of  the  debt,  the  plaintiff  necessarily 
gave  time,  the  note  being  a  suspension  of  the  plain- 
tiff^s  remedy  for  the  debt   fVaUon  v.  MaekeU,  14  Law 


J.  Rep.  (ir.8.)  Exeh.  54 ;  13  M.  &  W.  462 ;  2  DovL 
&L.  P.C.  410. 

(G)  Indobsbment  of. 

[See  Gore  v.  Oibton,  title  Covteact.} 
In  assumpsit  by  indorsee  against  the  maker  of  a 
note, — Held,  that  the  deHendant  m^ht  p1«ad,  that 
at  the  time  of  indorsing,  the  party  was  lonatie. 
Jtcoek  V.  Alcoek,  3  M.  &  G.  208. 

P  A,  S  M,  and  R  K  carried  on  the  burittess  of 
leather-cutters,  and,  having  become  embarmsed, 
they  assigned  their  stock,  &o.  to  the  defcndaiits,  (as 
trustees  for  the  creditors,)  who,  by  the  provisions  of 
the  deed,  werj  to  carry  on  the  business  in  the  name 
of  S  M,  which  they  did,  and  employed  S  M  to 
conduct  the  business,  to  the  carrying  on  of  which 
the  indorsement  of  bills  was  necessary  and  inci- 
dental. While  the  ^business  was  thua  oaxrSed  on 
several  bills  were  made  and  indorsedy  and  Hie  in- 
dorsement was  by  the  signature  "  Sanniiel  Mane.** 
It  also  appeared  that  S  M  carried  on  a  Mfpanle 
business  of  his  own,  as  a  corn-factor.  He  was  n 
the  habit  of  getting  his  bills  disomnited  by  die 
plaintiff,  who  had  been  used  to  discooot  b&  for 
the  former  firm.  It  also  appeared  that  the  bills  in 
question  were  not  discounted  until  after  S  M  had 
oeased  to  carry  on  the  separate  bosinees: — Held, 
that  prhnA  facie  the  indorsement  on  the  Ulte  was 
the  indorsement  of  the  defimdants,  and  that  the 
onus  lay  upon  them  to  shew  that  the  indonements 
were  made  upon  account  of  the  separate  business. 
Furte  V.  Sharwood,  11  Law  J.  Rep.(N.8.)  Q.B.119; 
2G.  &D.  116. 

The  declaration  stated,  that  certain  bills  of  ex- 
change were  drawn  by  £  upon,  and  accepted  by  the 
defendants,  payable  to  the  order  of  O,  and  by  0 
indorsed  to  the  treasurer  general  of  the  royal  trea- 
sury of  Portugal,  and  that  C,  then  being  the  trea- 
surer general  aforesaid,  indorsed  to  the  plaintiiE 
The  defendants  pleaded,  amongst  other  pleas,  that 
the  said  treasurer  genial  did  not  indorse,  and  also, 
tiiat  the  said  treasurer  general  by  whom  the  indorse- 
ments were  made  to  the  plaintiff,  of  the  Him  wktn  he 
indorted  was  not  such  treasurer  general  as  wis 
designated  and  intended  by  the  indorsenoent  of  0, 
but  was  another  and  a  different  functionary  and 
agent,  and  minister  of  a  different  and  hostile 
government,  and  had  no  authority  to  indone  the 
biUa.  The  plaintiff  joined  issue  on  the  fiist  of  the 
above  pleas,  and  replied  to  the  eeoond,  that  dM 
treasurer  general  by  whom  the  indoneuents  mxt 
made  to  the  plaintiff  was  the  treaanrer  general 
designated  and  intended  by  the  indoraement  of  0. 
It  appeared  by  the  evidence  that  the  bills  were 
indorsed  by  O  in  order  to  remit  part  of  a  losn 
raised  for  the  use  of  Don  Miguel,  and  were  intended 
to  be  negotiated  by  hie  treaaurar.  At  the  time  ef 
the  indorsement  1^  O,  C  was  the  treasurer  of  tbe 
government  of  Don  Miguel,  but  before  tbe  indorse- 
ment by  C  to  the  plaintiff,  die  government  of  Dso 
Miguel  was  subverted,  and  the  loan  was  not  recog' 
nized  by  the  succeeding  government,  but  C  wss 
retained  as  treasurer  for  a  short  time,  and  indorsed 
to  the  plaintiff  after  the  decree  for  dismissing  him, 
but  before  he  had  received  notification  of  his  dis- 
missal : — Held,  that  C  being  treaaursr  of  the  royal 
treasury  at  the  time  of  the  indorsement  by  0, 
acquired  a  legal  title  to  indorse  the  bills,  and  that 
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i»  «videnee  oould  be  raeeired  to  •bew  tbe  intsiitlon 
of  O  in  anng  tbe  deneription  of  treaanrer  of  the 
royal  treasury,  or  to  defeat  the  title  or  qaalify  the 
right  of  C  to  indorae  over.  Held,  also,  liiat  on  the 
second  of  the  above  isiuea,  the  Judge  ought  to  have 
directed  the  jury  that  the  pkintiff  was  eatitled  to 
the  verdict,  because  the  •▼ermeiit  that  the  treasurer 
general  who  indoraed  was  aot  at  the  time  when  he 
indorsed  auch  treasunr  general  as  was  designated 
aftd  intsBded  by  O,  was  not  parcel  of  that  issue. 
Sowm  r«  G^,  14  Law  J.  &ep^  (lf.s.)  aB.  Sid. 

A  letter,  written  by  J  P  &  Co^  inclosed  a  bill  of 
exchange^  accepted  aad  specially  indorsed  to  H  G 
&  Co,  aad  alated«  **  we  havo  drawn  upon  you  fisr 
iOOL ;  agaiMt  ihia  we  remit  you  indoaed  for  aOO^." 
H  G  &  Cow  had  aboeonded  when  thia  letter  aariTcd, 
but  had  left  the  followuig  letter  with  L :— **  In  our 
abasBee  we  uuthoiise  you  to  open  our  letters,  and 
for  na  and  in  tor  name  to  iBdorsa  any  bills  of  ex- 
chaage  which  nay  bo  reimtted  to  na,  and  to  deliver 
•ueh  failb  to  M  L,  or  to  negptiate  si^ch  bills,  and 
deliver  the  proceeds  to  M  L,  against  any  liability  he 
may  be  under  for  our  aooouBt"  L  having  indorsed 
tho-lnoloaed  hill  in  the  name  of  H  G  &  Co.,  en  tbe 
aunoaed  authority  iiontained  in  tbe  aecond  letter, 
- — ^JSeld,  that  the  second  letter  gave  an  authority  to 
iadwse  thoee  bills  only  of  which  H  G  &  Co.  were 
komd  jUe  holders,  and  net  a  bill  received  upon  the 
tcnna  of  the  ficat  letter ;  and  that,  consequently, 
a  subsequent  indorsee  lor  value,  without  notice  of 
the  circumstances,  could  not  recover  against  tbe 
acceptor  of  the  bill.  Fearn  v.  Filicot  14  Law  J. 
Rep.  (N.S.)  C.P.  15;  8  Sc.  (n.s.)  241. 

To  a  declaration  upon  a  bill  made  by  the  defen- 
dants, trading  under  the  firm  of  A  &  B,  accepted 
by  J  D,  payable  to  their  order,  and  indorsed  by  the 
defendants  to  the  plaintiff,  the  plea  was,  that  at  the 
time  of  making  the  indoTwmrnt,  the  aaid  partner- 
ahip  had  been  and  then  was  dissolved,  whereof  the 
plaintiff,  at  tbe  time  of  making  the  indorsement, 
had  notice ;  tluit  the  bill  of  exchange  was  indoned 
by  B  to  tbe  plaintiff,  in  the  name  of  the  supposed 
partnership,  after  the  dissolution  thereof,  without 
the  privity,  knowledge,  or  consent,  and  in  fraud  of 
A,  and  for  B's  sole  and  separate  purposes.  Repli- 
cation, that  the  plaintiff  had  not  notice,  at  the  time 
of  the  making  of  the  indorsement,  that  the  part- 
nership was  dissolved  in  manner  and  form.  Tbe 
jury  having  found  that  tbe  plaintiff,  at  the  time  of 
the  indorsement^  knew  of  the  dissolution  of  the  part^ 
narship,  and  the  verdict  pn  this  plea  having  been 
entered  for  the  defendant,— Held,  that  the  plaintiff 
was  entitled  to  judgment  nam  ok9itmt0  ver$dict9^  Lswit 
▼.  iUUtf,  10  Law  J.  Rep.  (n.8.)  aB.  135;  1  aB. 
34d. 

To  an  action  by  the  indorsee  of  a  bill  of  exchange 
against  the  acceptor,  the  defendant  pleaded  that  the 
bill  waa  accepted  without  consideration  for  the  ac- 
coounodation  of  S  A,  the  drawer,  and  indorsed  to 
tbe  plaintiff  two  yeara  after  it  waa  due  and  payable : 
—Held,  that  the  plea  waa  iU.  StiUwtut  v.  Ford,  II 
Law  J.  Rep^  (v.s.)  C.P.  245 ;  s.  c.  SUartevant  v. 
Furde,  4  M.  &  G.  101 ;  4  3c  (ii.s.)  659. 

Asaumpaitby  indorsee  againat  the  maker  of  several 
promissory  notes,  one  payable  three  months  after 
date,  and  the  others  on  demand*  Plea,  that  after 
the  making  of  the  notes,  and  before  the  indorsement 
of  any  of  them  to  the  plaintifl&,  and  whilst  T  L 


(who  indorsed  to  the  plaintiflb)  waa  the  bolder  of 
tiliem,  T  L  was  indebted  to  the  defendant  and  to 
J  D  aa  executors,  in  a  anm  exceeding  the  amount  of 
the  notes,  for  money  lent  by  their  testator,  &o.,  in 
which  sum  the  defendant  waa  benefioially  interested 
aa  residuary  legatee ;  and  that  before  the  indorse- 
ment of  the  notes  to  tbe  plaintifb,  and  while  T  L 
was  the  holder,  it  waa  agreed  between  him  and  the 
defendant  and  J  D  that  the  amount  of  the  notes, 
aad  the  moniea  due  thereon,  should  be  set  off  and 
allowed  to  him  out  of  the  moniea  so  due  from  him 
to  them,  and  that  the  defendaat  and  T  L  should 
mtutnally  be  discharged  from  that  amount;  that  the 
notes  and  the  monies  due  thereon  were  thereby 
satisfied  and  diaohaiged,  and  that  they  remained  in 
the  poasession  of  T  L  until  ha  indorsed  them  to  the 
plaintiffii,  without  the  oonaent  or  feult  of  the  defen- 
dant ;  that  T  L  indorsed  them  to  the  plaintifft,  and 
the  plaintifis  took  them  after  they  had  been  so  satia- 
fied.  Replication,  that  the  notes  were  not  satisfled 
and  discharged,  as  in  tbe  plea  mentioned.  After 
verdict  for  the  defendant, — Held,  that  the  plea  was 
bad,  for  not  diatiactly  shewiuff  that  tbe  notes  were 
overdue  when  they  were  indorsed  by  T  L  to  tbe 
plaintifls,  who  were  therefore  entitled  to  judgment 
wm  obttanie  veredieU* 

'  T  L  being  the  holder  for  value  of  several  pro- 
missory notes,  made  by  the  defendant,  and  being 
indebted  to  the  defendant  and  J  D  aa  executors,  in 
a  greater  amount,  it  waa  agreed  between  them  that 
the  amount  of  the  notes  should  be  set  off  against 
and  be  satisfied  by  the  same  amount  of  T  L's  debt 
On  that  occasion,  the  defeodantgave  to  T  L  a  paper 
In  which  the  amounts  of  the  several  notes,  and  the 
interest  thereon,  were  enumerated,  at  the  foot  of 
which  the  defendant  wrote  as  follows: — **  8th  June 
1842.  Approved  duo  to  T  L— W.  Davis."  T  L 
retained  possession  of  the  notes,  and  afterwards 
indorsed  them  to  the  plaijitifi  for  value.  In  an 
action,  by  the  plaintiffii  aa  ijodonieea,  s^gainst  the 
defendant  as  the  maker  of  the  notesr^field,  that 
thia  paper  was  not  an  acknowledgment  in  writing 
sufficient  to  defeat  a  plea  of  the  Statute  of  Limita- 
tions, inasmuch  as,  taken  with  the  evidence,  no  pro- 
mise to  pay  the  debts  could  be  inferred  from  it. 

Where  a  promise  in  writing  ia  given  by  the  maker 
of  a  promissory  note  to  the  payee,  9««re,  whether, 
in  an  action  by  a  subsequent  party  to  the  note,  it 
can  be  made  available  to  defeat  the  Statute  of 
Limitations.  Crippt  v.  Daois,  13  Law  J*  Rep.  (n.8.) 
£zch.217;  12  M.  &  W.  159. 

In  an  action  on  a  bill  of  exchange  by  the  indorsee 
againat  the  drawer,  the  defendant  pleaded,  first,  that 
in  consideration  of  the  acceptor's  executing  an  in- 
denture of  mortgage,  he  delivered  up  to  him  the  bill 
before  it  became  due  as  paid  and  satisfied,  and  that 
the  acceptor,  without  his  sanction,  indorsed  the  bill 
to  J  S  without  any  consideration,  and  that  J  S  in- 
doraed  it  to  the  plaintiff  without  any  considera- 
tion ;  seeondly,  that  the  bill  before  it  became  due 
was  fully  paid  and  satisfied  by  the  acceptor ; 
and  tiiat  after  it  was  paid  and  satisfied  it  was 
re- issued  by  him  without  any  new  stamp.  It 
was  proved  at  tbe  trial  that  the  bill,  with  the 
defendant's  indorsement  thereon,  was  delivered  up 
to  the  scceptor  before  it  became  due,  in  considera- 
tion of  the  mortgage ;  but  it  was  also  proved,  that 
both  the  plaintiff  and  J  S  had  given  full  value  for 
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the  bill : — Held,  first,  that  the  avennent  that  the 
plaintiff  had  giren  no  consideration  for  the  bill  was 
a  material  averment,  and  necessary  to  be  proved  by 
the  defendant  Secondly,  that  a  bill  paid  by  the 
acceptor  before  it  is  due,  may  be  put  into  circula- 
tion without  a  fresh  stamp.  Thirdly,  that  assuming 
the  last  plea  to  be  good,  the  averment  of  payment 
could  be  supported  only  by  proof  of  payment  in 
money,  and  was  not  sustained  by  evidence  of  the 
bill  having  been  given  up  to  the  acceptor  in  con- 
sideration of  the  mortgage.  Morley  v.  Culverwell, 
10  Law  J.  Rep.  (n.8.)  Exch.  85 ;  7  M.  &  W.  174. 

To  a  declaration  on  a  bill  of  exchange,  the  defen- 
dant pleaded  that  he  indorsed  and  delivered  it  in 
blank  to  one  C,  for  the  special  purpose  of  getting 
it  discounted  for  him,  the  defendant,  and  that  the 
plainti^  jointly  with  one  W,  discounted  it,  and 
that  C,  in  consideration  of  such  discounting,  de- 
livered it  to  the  plaintiff  and  W  jointly,  and  not  to 
the  plaintiff  solely  or  apart  from  W,  and  that  there 
was  no  consideration  for  the  indorsement  to  the 
plaintiff  solely  :— Held,  ill.  IVood  v.  Contup,  IS 
LawJ.Rep.  (N.8.)aB.57;  5aB.292|  ID.&M. 
223. 

A  declaration  stated  that  the  defendant  made 
his  bill  of  exchange,  and  directed  the  same  to  J  B, 
and  required  him  to  pay  to  the  defendant's  order 
187 A  l£<.,  and  then  indoned  the  bill  to  the  plain- 
tiff. It  appeared  that  the  bill  was  drawn  by  F, 
and  indorsed  by  the  defendant  in  blank,  and  having 
been  delivered  by  the  defendant  to  F,  was  hy  him 
taken  to  the  bank  of  which  the  plaintiffs  were  the 
managers,  where  it  was  received  by  them  in  renewal 
of  another  bill  discounted  by  them,  and  drawn  and 
indorsed  by  the  same  parties : — Held,  first,  that  the 
proof  of  the  defendant's  being  the  indorser  of  the 
bill  did  not  support  the  averment  that  he  was  the 
ffiaker.  Secondly,  assuming  that  an  indorser  might 
be  treated  as  a  drawer,  still  the  present  indorse- 
ment, being  in  blank,  was  equivalent  to  the  drawing 
of  a  new  bill  payable  to  hetwer^  and  therefore  the 
bill  was  misdescribed  in  the  declaration.  Burmet' 
ter  V.  ffogarthf  12  Law  J.  Rep.  (n.8.)  Exch.  178; 
11M.&W.97. 

A  bill  of  exchange,  purporting  to  be  drawn  by 
B  and  W,  payable  to  their  order,  and  indorsed  by 
them,  was  brought  by  the  acceptor  to  a  prior 
holder.  B  8r  W  were  a  really  existing  firm. 
In  an  action  against  the  acceptor  on  a  traverse  of 
the  indorsement : — Held,  that  the  question  whether 
the  defendant  accepted  the  bill,  and  put  it  in  cir- 
culation in  ignorance  of  the  forgery,  ought  to  have 
been  left  as  a  question  to  the  jury;  and  that  if  they 
had  been  satisfied  that  he  had  done  so,  he  would 
have  been  estopped  from  denying  the  drawing  and 
indorsement 

QiUBre — Whether,  in  a  case  where  the  name  of  a 
real  party  as  the  drawer  has  been  forged,  the 
acceptor  is  estopped  from  denying  the  indorsement 
in  the  same  handwriting.  Beeman  v.  Duck,  12  Law 
J.  Rep.  (N.S.)  Exch.  198  ;  11  M.&  W.  261, 

(H)  Pbksentmemt  of. 

Where  a  party  receiving  a  cheque,  crosses  it  with 
his  bankers*  name,  and  pays  it  to  them,  they  are 
bound  to  present  it  within  the  same  time  aa  the 
party  must  himself  have  presented  it,  had  he  kept 
it  in  his  own  hands. 


And  where  A,  on  the  10th  of  March,  drev  « 
cheque  on  B  ft  Co.,  payable  to  C,  and  C  crooacd  it 
with  his  bankers'  name,  and  paid  it  in  to  them  qo 
the  11th,  and  they  did  not  present  it  till  the  12tfa, 
and  after  the  stoppage  of  B  ft  Col,  who  stopped 
payment  on  the  12th: — Held,  that  A  was  dis- 
chaived.  Alexander  r,  Burdi^id,  1 1  Law  J.  Repw 
(M.8.)  C.P.  258;  8  Sc  (n.8.)  §56 ;  Car.  ft  M.  76. 

In  an  action  for  money  had  and  received,  it 
appeared  that  the  plaintiff  had  given  the  defendant 
change  for  a  banker's  promissory  note,  after  bsmlt- 
ing  hours  on  a  Saturday.  The  bank  never  opened 
again  for  the  payment  of  notes,  and  on  the  Moodmy 
the  insolvency  of  the  bank  being  known  to  both 
parties,  the  plaintiff  sent  the  note  back  to  the  de- 
fendant, without  having  presented  it  at  the  bank. 
The  defendant  having  refiised  to  give  back  the 
change: — Held,  that  it  was  not  neoesaary  that  the 
plaintiff  should  have  presented  the  note  at  the  bank, 
but  that,  having  given  prompt  notice  to  the  defen- 
dant, he  was  entitled  to  recover  from  him  the  amoaat 
of  the  note.  Ttnmer  v.  SUmes,  12  Law  J.  Rep.  (h.s.) 
aB.  803 ;  1  Dowl.  ft  L.  P.C.  122. 

In  an  action  by  the  indorsee  against  the  dravser 
of  a  bill  of  exchange  accepted  payable  at  a  paitien- 
lar  place,  the  decUiration  avened  a  presentment  to 
the  acceptor:  upon  issue  joined  upon  this  averaicDt, 
—Held,  that  the  averment  was  proved  by  shewing 
a  presentment  at  the  particular  place,  without  shew- 
ing that  the  acceptor  was  there.  WUmett  ▼.  WU- 
Uams,  14  Law  J.  Rep.  (N3.)  C.P.  SS;  8  Sc.  (ka> 
718. 

An  indorsee  declared  against  the  acceptor  of  a 
bill  of  exchange,  alleging  it  to  be  "  payable  at 
Messrs.  C  &  Cc's,  bimkers,  London,"  and  omit- 
ting to  aver  presentment  at  that  place : — Held,  on 
error,  affirming  the  judgment  of  the  Court  below, 
that  presentment  at  the  particular  place  was  nn- 
necessary,  and  need  not  oe  averred.  Haistead  ▼. 
SkeUan,  18  Law  J.  Rep.  (m3.)  Exch.  177  ;  5 
aB.  86. 

(I)  Patmbnt  op. 
[See  pott,  (M)  Discharge  of  Liability  on.] 

A  bill  of  exchange  was  presented  to  the  acceptor 
on  the  morning  when  it  became  due,  and  waa  re- 
fused payment  On  the  afternoon  of  the  same  day 
the  hill  was  paid  to  a  clerk  of  the  bankers,  who 
were  the  holders,  by  some  person  unknown,  when 
a  general  receipt  was  indorsed  upon  it,  and  the  bill 
given  up  to  him : — Held,  in  an  action  by  an  in- 
dorsee of  the  bill  against  the  acceptor,  that  these 
facts  afforded  no  proof  of  payment  by  the  aee^ftor^ 
PMUips  V.  Warren,  14  Law  J.  Bep.  (M.8.)  Exeh. 
280;  14M.  ft  W.  879. 

Where,  to  an  action  on  a  banker's  cheque,  the 
defendant  pleaded,  that  it  was  given  aa  a  aeearity 
for  the  payment  of  certain  legacies  claimed  to  be 
due  from  him,  as  executor  of  one  R  R,  to  the  plain- 
tiff, and  other  persons ;  and  that  it  was  agreed  that 
the  plaintiff  should  receive  the  money  mentioned  in 
it,  subject  to  the  condition  that  the  other  legatees 
should  authorize  him  to  receive  the  same.  SewMe 
— ^That  the  agreement  was  to  be  considered  as  a 
condition  precedent  to  the  payment  of  the  cheqoe^ 
and  that  the  plea  was  an  answer  to  the  action.  Bat 
the  Court,  after  demurrer  and  argument,  allowed 
the  plaintiff  to  withdraw  the  demurrer  and  take 
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Issoe  on  the  plea.    Sphteer  ▼.  Spmar,  10  Law  J. 
Rep.  (X.S.)  Ci".  122  ;  2  M.  ft  O.  295. 

(K)  IxTEREST — Rate  and  Recoveet  of. 

A  bill  of  exchange  waa  drawn  and  accepted  in 
Paris,  and  made  payable  in  England.  The  drawer 
and  acceptor  were  lining  in  Paris.  No  rate  of 
interest  was  expressed  to  be  payable  on  the  bill  :-^ 
field,  that  the  de&nlt  being  made  in  England,  in- 
teicat  was  payable  according  to  the  English,  and 
not  the  French,  law.  C^cper  v.  Earl  of  Waidegrme^ 
2  Bea.  282. 

In  an  action  to  recoyer  principal  and  interest  on 
a  piomissoiT  note,  made  on  the  27th  of  June  1837, 
the  plaintiff  in  bis  particulars,  gare  credit  ''for 
liayment  oi  three  years'  interest  on  account"  It 
appeared  that  the  note  was  made  in  1889 : — Held, 
that  tbe  interest  for  which  credit  was  given  was  to 
be  computed  from  1887,  and  not  from  1889.  Cheet- 
ham,  T.  Sbtrteoant,  13  Law  J.  Rep.  (n.s.)  Exeh.  108| 
12  M.  &  W.  615 ;  1  Dow).  &  L.  P.C.  681. 

if  a  party  make  a  promissory  note  whereby  he 
promises  to  pay  the  plaintiff  or  order,  '*  600{.,  with 
interest  thereon  at  the  rate  of  6  per  cent  per  annum, 
twelve  months  after  date,"  tbe  Judge  will  advise 
the  jury,  in  allowing  interest  up  to  the  time  of 
signing  Judgment,  to  allow  it  at  the  rate  of  8  per 
cent  only.    Ward  v.  Morritont  Car.  &  M.  868. 

Debt  upon  a  promissory  note,  stating  a  promise 
to  pay  40L  on  demand,  with  lawful  interest.  Plea, 
as  to  the  said  debt,  that  the  ddendant  paid,  and  the 
plaintiff  received,  150L  in  full  satisfaction  of  the 
aaid  debt  and  of  all  damages: — Held,  that  the  in- 
terest was  part  of  tbe  debt,  and  was  not  damages 
merely,  and  that  the  plaintiff  was  entitled  to  recover 
the  interest  upon  this  issue.  Hudson  v.  Fostett^ 
18  Law  J.  Rep.  (na)  C.P.  141 ;  8  Sc.  (n.s.)  32. 

(L)  Notice  of  Dishonoub. 

(a)  S^^Scioney  rf^atto  Forwu 

The  issue  being  on  the  due  notice  of  dishonour 
of  a  bill  of  exchange,  it  was  proved  that  the  defen- 
dant had  said,  "he  had  no  other  intention  than  to 
pay  it,  and  should  not  avail  himself  of  the  infor- 
mality of  the  notice  of  dishonour" : — Held,  that 
this  was  evidence  to  go  to  the  jury  on  behalf  of  the 
plaintiiC  Browneil  v.  Bommey^  10  Law  J.  Rep.  (N.s.) 
03.71;  1  as.  89. 

A  bill  of  exchange  having  been  drawn  upon  A 
B,  was  accepted  by  him,  and  was  afterwards  in- 
dorsed by  the  drawer  to  the  pUdntifi,  who  indorsed 
it  to  the  Birmingham  and  Midland  Counties  Bank, 
who  indorsed  it  to  one  W.  The  bill  having  been 
dishonoured  when  due,  W  gave  notice  of  it  to  the 
hank,  who  gave  notice  to  the  plaintifRi,  one  of  whom 
wrote  the  following  letter  to  the  drawer : — **  Dear 
Sir,  to  my  surprise,  I  have  received  an  intimatiott 
from  the  Birmingham  and  Midland  Counties  Bank 
that  your  draft  on  A  B  is  dishonoured,  and  I  have 
requested  them  to  proceed  on  the  same" : — Held, 
that  if  there  were  more  than  one  bill  to  which  tbe 
letter  eould  apply,  it  lay  upon  the  defendant  to 
prove  that  fact,  in  order  to  shew  ito  uncertsinty. 

Held,  also,  that  the  letter  was  a  good  notice  of 
dishonour.  SkeUom  v.  Braithwaite,  10  Law  J.  Rep. 
(V.S.)  Exch.  218  ;  7  M.  &  W.  486. 

The  following  were  held  to  be  insufficient  notices 
of  dishonour : — 


1.  "  Sir,— A  bill  for  29/.  17«.  Si.,  drawn  by  Ward 
on  Hunt,  due  yesterday,  is  unpaid ;  and  I  am  sorry 
to  say,  the  person  at  whose  house  it  is  made  pay- 
able don't  speak  very  favourably  of  the  acceptor's 
punctuality.  I  shoidd  like  to  see  you  upon  it  to- 
day." 

2.  '<Mr.  Maine. — Sir, — This  is  to  give  you 
notice,  that  a  bill  drawn  by  you,  and  accepted  by 
Josias  Bateman,  for  47/.  16«.  9</.,  due  July  19, 
1885,  is  unpaid,  and  lies  due  at  Mr.  John  Furze's, 
%B,  Fleet  Street" 

3.  "Sir, —William  Howard's  acceptance  for 
21/.  4«.  4«/.,  due  on  Saturday,  u  unpaid.  He  has 
promised  to  pay  it  in  a  week  or  ten  days.  I  shall 
he  glad  to  seeyou  upon  it  as  early  as  possible." 

4l  "  Sir, — lliis  is  to  give  you  notice,  that  a  bill 
for  176/.  15«.  6</.,  drawn  by  Samuel  Maine,  sud 
accepted  by  G-eoree  Clisby,  dated  May  7,  1835,  at 
four  months,  lies  doe  and  unpud  at  my  house." 

5.  "  P.  Johnson,  Esq.— Sir, — This  is  to  give  you 
notice,  that  a  bUl  for  20/.  17«.  Td.,  drawn  by 
Samuel  Maine,  accepted  by  Richard  Jones,  dated 
May  21,  1835,  at  four  months,  lies  due  and  unpaid 
at  my  bouse." 

6.  "  P.  Johnson,  Esq. — Sir, — ^This  is  to  give  you 
notice,  that  a  bill  for  148/.  I0«.,  drawn  by  Samuel 
Maine,  and  accepted  by  George  Parker,  dated 
May  22,  1835,  lies  due  and  nnpsdd  at  my  house." 
Furxt  V.  Sharttood,  11  Law  J.  Rep.  (m.8.)  Q.B.  19 ; 
2  0.  &D.  116. 

To  a  bill  of  exchange,  drawn  by  John  Lowther, 
and  directed  to  J.  Emerson,  for  50/L  at  three 
months,  and  indorsed  to  the  defendant,  and  by  him 
to  the  plaintifi^  the  defendant  pleaded  that  he  had 
not  due  notice  of  the  non-payment  of  the  bill.  The 
following  notice  by  the  plaintiff  to  the  defendant 
was  proved :  **  I  hereby  give  you  notice,  that  a  bill 
for  50/.,  at  three  mouths  after  date^  drawn  by  John 
Lowther  upon  and  accepted  hj^  J.  Emerson,  of 
Blenheim  Street,  Chelsea,  and  indorsed  by  you, 
lies  at  No.  6,  Ely  Place,  dishonoured :"— Held,  a 
good  notice  of  dishonour,  without  steting  that  the 
defendant  was  looked  to  for  payment  King  v. 
Biekley,  11  Law  J.  Rep.  (n.8.)  aB.  224;  2  aB. 
419. 

A  notice  of  dishonour  addressed  to  the  defendant 
stating,  that  "your  draft  upon  Mr.  G.  C.  for  50/., 
due  8rd  of  March,  is  returned  to  m  unpaid,  and  if 
not  token  up  in  the  course  of  this  day  proceedings 
will  be  token  against  both  you  and  him  for  the 
recovery  thereof,"  is  a  good  notice  of  dishonour. 
Bobton  V.  CurlewU,  2  Q.B.  421 ;  Car.  &  M.  378. 

A  card  was  left  at  the  residence  of  S,  the  drawer 
of  a  bill  of  exchange,  on  which  were  the  name  and 
address  of  an  indorsee,  and  on  the  back  of  it  was 
written  <*Bill  for  80/.,  drawn  by  S.  on  W,  dis- 
honoured, lies  due,  as  on  the  other  side."  The 
name  on  the  card  was  not  the  name  of  the  holder, 
nor  was  the  bill  lying  at  the  address  there  nven : — 
Held,  a  sufficient  notice  of  dishonour.  Rowlands 
V.  Sprhtgett,  14  Law  J.  Rep.  (n.b.)  Exch.  227; 
14  M.  &  W.  7. 

A  holder  of  a  bill  of  exchange  need  not  inform 
the  party  to  whom  he  gives  notice  of  dishonour, 
that  he  looks  to  him  for  pavment  Miers  v.  Brown, 
12  Law  J.  Rep.  (21.8.)  Excb.  290 ;  11  M.  &  W.  372. 

In  an  action  by  the  indorsee  against  the  drawer 
of  a  bill  of  exchange  for  53/.,  the  charges  for  noting, 
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Sic  being  6$.  6d,,  the  following  notice  of  dishonour 
WM  held  sufficient  :^^"  IWe  are  instructed  by  H  S, 
(the  plaintiff)  to  apply  to  you  for  payment  of  the 
undtr-mentUmed  nm^  and  to  acquaint  you,  that  un- 
less the  saxne,  together  with  is.,  the  costs  of  this 
application,  be  paid,  at  &c,  on  &c.,  legal  proceed- 
ings will  be  commenced  against  you,  to  enforce 
payment  thereoi^  without  further  application.—* 
5St  6«.  Sd.  due  on  your  dishonoured  note,  dated  the 
19th  of  December  last;  6«.  costs  of  letter,  582. 
11«.  6i."  Stockman  v.  Parr,  12  Law  J.  Rep.  (k.8.) 
Ezch.  415 ;  11  M.  &  W.  809;  1  Car.  &  K. 41. 

A  communication  to  the  drawer  in  the  terms 
"your  draft  upon  C,  for  £,  due,  &e.,  is  returned 
to  us  unpaid,  and  if  not  taken  up  in  Uie  course  of 
this  day,  proceedings,"  &c.,  held  a  sufficient  notice 
of  dishonour.    Robton  ▼.  McGregor,  8  O.  &  D.  69. 

The  following  letter  irom  the  indorsee  to  the 
indorser  was  held  to  be  a  good  notice  of  the  dis* 
honour  of  a  bill  of  exchange :  "  We  beg  to  inform 
you  that  your  indorsement  of  James  Court's  ao- 
ceptanoe  of  40i.,  due  the  17tik  of  June  1842,  remains 
due,  with  interest  and  expenses,  as  also  other  bills, 
and  to  which  we  request  your  immediate  attention. 
B.  &  Ca"  Bailejf  ▼.  Porter,  14  Law  J.  Rep.  (n.8.) 
Exch.  244  i  14  M.  &  W.  44. 

(6)  Sufficiency  qf,  as  to  Tints, 

A  bill  was  drawn  in  England  to  the  order  of  the 
defendant,  who  resided  in  England,  and  directed  to 
a  house  in  Paris,  by  which  it  was  accepted.  The 
defendant  indorsed  it  to  the  plsintifl^  resident  also 
in  England.  The  plaintiff  transmitted  it  to  France 
for  presentment  It  was  presented  on  the  day  when 
it  became  due  by  the  law  of  France,  by  which  no 
days  of  grace  are  allowed.  That  day  fell  on  the 
29th  of  April.  It  being  neoessary  to  register  pro* 
tests  bv  the  French  law,  and  the  following  two  days 
being  holidays,  the  protest  was  not  registered  till 
the  2nd  of  May,  too  Ute  for  post,  owing  to  press  of 
business.  Notice  of  dishonour  was  sent  by  post  <m 
the  8rd,  and  reached  the  defendant  in  England  in 
course  of  post: — Held,  that  the  time  for  giving  the 
notice  of  dishonour  was  to  be  regulated  by  the 
French  law,  and  not  the  English: — Held,  also^ 
that  it  was  given  in  sufficient  time,  according  to  the 
French  law.  RotksdUid  v.  Cwris,  10  Law  J.  Rep. 
(na)  aB.  77 ;  1  aB.  48. 

It  is  no  answer  to  an  action  by  the  indorsee 
against  the  drawer  of  a  bill  of  exchange,  that  the 
notice  of  dishonour,  sent  through  the  post,  did  not 
reach  the  defendant  in  time ;  it  is  enough  for  the 
plaintiff  to  shew,  to  the  satisfisction  of  a  jury,  that 
the  notice  was  posted,  so  that,  in  the  due  course  of 
delivery,  it  would  have  airived  on  the  proper  day. 

The  post-office  mark  is  not  conclusive  evidence 
of  the  time  when  a  letter  is  posted.  Stoeken  y. 
ColOn,  10  Law  J.  Rep.  (n.8.)  Exch.  227 ;  7  M.  &  W. 
515;  9Car.  &P.  658. 

The  plaintifll^  the  indorsee  of  a  bill  of  exchange, 
was  a  member  of  a  partnership,  carrying  on  busi- 
ness at  Smethwick,  near  Birmingham.  Before  the 
bill  became  due,  he  went  to  Tremadoc,  in  Camar- 
vonahire,  where  he  hsd  mining  business,  having 
directed  all  communications  to  be  sent  to  him  at 
that  place.  The  bill  having  been  dishonoured  in 
London  on  the  17th  of  August,  notice  of  the  dis- 
honour iMchod  the  Birmingham  bank  on  the  19th, 


and  was  by  them  forwarded  to  the  pUuntiff  at  Tn- 
madoc,  who  received  it  on  the  2l8t,  and  on  the  fel. 
lowing  day  sent  a  notice  of  the  dishonour  to  the 
defendant.  If  the  notice  had  been  sent  to  Sineth* 
wick,  instead  of  Tremadoc,  the  plaintiff  might  have 
sent  it  to  the  defendant  one  day  earlier: — Heli^ 
that  the  notice  to  the  plaintiC  snd,  therefore,  thst 
to  the  defendant,  was  duly  given ;  the  direction  hf 
the  plaintiff  that  the  bill  should  be  sent  to  Tiemadoe 
not  operating  to  discharge  the  drawer.  SheUtm  v« 
BraithwaUe,  U  Law  J.  Rep.  (h.8.>  Exch.  54; 
8  M.  &  W.  252;  1  DowL  P.C.  (n.s.)  854. 

B,  the  plaintiff's  agent,  having  money  of  the 
plaintiff  in  his  hands,  paid  it  into  the  defendssf  s 
iMmk,  and  received  a  bill  indorsed  by  the  defendsnt, 
which  he  indorsed  and  sent  to  the  plaintiff  The 
bill  having  been  presented  for  payment  on  ths 
Saturday,  when  it  became  due,  and  having  been 
dishonoured,  the  plaintiff  wrote  the  following  letter 
to  B : — "  I  have  also  to  apprise  yon  that  the  draft 
for  38^  14t.  \Qd.,  due  the  Ist  of  November,  hss 
been  duly  presented  this  day,  and  returned  disho- 
noured ;  probably  it  may  be  up  by  Monday ;  it  is 
drawn  on  P  M  &  H ;  it  will  be  proper  to  adriss 
J  &  W  O  the  drawers,  in  case  the  aooepton  do 
not  remiL"  B  received  this  letter  on  the  Monday, 
but  did  not  give  the  defendant  notice  of  the  disho- 
nour until  the 'Wednesday :— Held^  that  the  defeO' 
dant  was  discharged.  Miers  v.  Brownj  12  Lav  J. 
Rep.  (N.a.)  Exch.  290 ;  11  M.  &  W.  872. 

Plaintiff  having  paid  a  bill  of  exchange  for  the 
honour  of  an  indorsee  residing  abroad,  wrote  to  sod 
received  an  answer  in  the  regular  coarse  of  pott 
from  such  indorsee,  before  giving  notice  of  dishoDoor 
to  the  drawer : — Held,  th^  the  notice  of  dishonosr 
to  the  drawer  was  in  time,  although  six  days  hsd 
elapsed  between  the  payment  and  noHoe.  GeodoU 
V.  Polkm,  14  Law  J.  Repu  (n.8.)  C.P.  146. 

An  indorsee  of  a  bill  of  exchange,  ignorant  of  the 
drawer's  address,  and  so  unable  to  give  him  nociee 
of  the  dishonour  of  the  bill,  b  bound  to  mske  in- 
quiry for  the  address  promptly  on  the  bill  being 
dishonoured,  if  he  means  to  hold  the  drawer  liable. 
Ckapeott  V.  Curkwu,  2  M.  &  R.  484. 

(c)  Who  entitled  to— Branch  Banks, /^, 

A  bill  of  exchange  was  indorsed  to  a  branch 
bank  at  Pwllheli,  who  indorsed  to  another  branch  of 
the  same  bank  at  Poitroadoc,  who  indorsed  to  the 
head  hank  in  London: — Held,  that  the  biandi 
banks  were  independent  indorsees,  and  each  enti- 
tled to  the  usual  notice  of  dishonour.  Clode  v. 
Anley,18LawJ.Rep.(NA)Exch.l7;  12M.&W. 
5L 

A  psrty  who  guarantees  the  payment  of  a  pre- 
missory  note,  if  it  be  not  paid  at  maturity  by  the 
maker,  is  not  entitied  to  notice  of  dishonour  of  the 
note.     Walton  v.  MaseaU,  18  M.&  W.  72. 

(d)  Where  to  he  sent, 

[See  Shelton  v.  BraUhmaUe^  anU  (5).] 

(s)  Excuse  far  not  ghring, 

A  declaration  on  a  cheque  drawn  on  bankers, 
stating  that  it  was  presenti^  and  refused  psvmcnt, 
and  that  they  had  no  effects,  and  that  the  detendsat 
was  not  damnified  by  want  of  notice  of  its  disbosioDr : 
— Held,  on  general  demuirer,  to  disclose  a  sufficient 
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excuse  for  the  want  of  notice.    KembU  v.  ditlis, 
2  Sc  (na)  121 ;  9  Dowl  446. 

Upon  an  iisae  whether  the  defendant  hae  re- 
onved  notice  of  dishonour,  where  he  has  admitted 
his  liabilitj  to  pay  the  bill,  he  is  not  to  he  concladed 
by  such  admission,  the  plaintifr  being  able  to  pro- 
duee,  and  not  producing  the  notice  of  dishonour  sent 
to  him.  BeU  v.  Frankis,  1 1  Law  J.  Rep.  (kji.)  C.P. 
800;  6Sc  (H.t.)  460. 

In  assumpsit  by  indorsee  against  the  drawer,  the 
plaintiff  haYing  on  the  same  day  he  received  the 
noCioe  of  the  bill  baying  been  dishonoured  sent  a  letter 
to  the  defendant,  who,  on  being  applied  to  for  pay- 
ment^ objected  that  the  bill  had  not  been  duly  pre- 
sented, but  not  that  he  had  not  duly  receiTed  notice 
of  dishonour : — field,  that  on  notice  to  produce  the 
letter  alleged  to  contain  such  notice,  and  default  in 
producing  it,  sufficient  evidence  was  given  for  the 
joiy  to  iM  due  notice  of  dishonour.  Curiewis  v. 
CofifkU,  1  O.  &  D.  480. 

Where  a  writ,  in  an  action  on  a  bill  of  exchange 
against  the  indorser,  issued,  on  the  25th  of  May, 
and  a  letter  addressed  to  the  defendant,  containing 
notice  of  the  dishonour  of  the  bill,  was  posted  in 
London  between  two  and  three  o'clock  on  the  same 
day  (the  defendant  residing  in  London): — Held, 
that  it  could  not  be  presumed,  in  the  absence 
of  other  evidence,  that  the  defendant  received  no- 
tice of  dishonour  before  the  commencement  of  the 
action.    Ciutriqme  v.  Bemabo,  14  Law  J.  Rep.  (n.s.) 

as.  3. 

Where  the  drawer  of  a  bill  of  exchange  has  had 
no  notice  of  the  dishonour  thereof,  but  has  subse- 
quently promised  to  pay  it, — Sembht  that  such 
promise  does  not  admit  the  notice,  but  merely 
waives  it     Chapman  v.  Jnneit,  I  Car.  &  K.  552. 

In  an  action  against  the  indorser  of  a  bill  of 
exchange,  a  memorandum  in  writing,  made  by  the 
defendant* a  wife,  of  the  receipt  of  notice  of  dis- 
honour at  the  place  from  which  the  bill  was  dated, 
(the  defendant  himself  not  having  been  resident 
there  at  the  time,)  is  admissible,  after  the  death  of 
the  wife,  to  prove  that  the  defendant  had  due  notice 
of  dishonour.     Wharton  v.  Wright,  1  Car.  &  K.  585. 

(M)  DiscHA&OE  OF  Liability  on. 

(a)  By  Pagment. 

In  an  action  on  a  bill  of  exchange,  where  the 
defendant  had  paid  into  court  a  sum  which  proves 
sot  sufficient  to  cover  the  whole  of  the  bill,  with  the 
interest;  replication  damages  ultra,  the  defendant 
cannot  give  in  evidence  the  fact  of  payment  of  the 
bill  in  reduction  of  damages.  Jdams  v.  Paikf  1 1 
Lsw  J.  Rep.  (N.8.)  a.B.  185  ;  2  O.  &  D.  450. 

A  defendant  who  pleads  payment  to  a  promissory 
Bate,  and  proves  payment  of  part  only,  is  entitled 
to  a  reduction  of  the  damages  pro  tanto.  Lord  v. 
Ferroad,  13  Law  J.  Rep.(N.8.)  Exch.  1 11  ;  1  Dowl. 
&  L.  P.C.  680. 

(5)  By  ReUate, 

To  a  declaration  against  the  acceptor  of  a  bill  of 
exchsnge,  dated  the  7th  of  May  1889,  payable  three 
months  after  date,  the  defendant  pleaded  that  before 
the  bill  became  due,  and  whilst  the  plaintiff  was  the 
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holder  of  it,  he  released  the  defendant  from  the  bilb 
and  all  causes  of  action  in  respect  of  it  The 
plaintiff  demurred,  setting  out  the  release,  which 
was  dated  the  1st  of  July  1889,  and  was  given  by 
the  plaintiff,  together  with  certain  other  creditors, 
who  were  stated  in  the  recital  to  have  proved  their 
debts  against  the  defendant,  under  a  fiat  in  bank- 
ruptcy in  1882,  and  released  the  defendant  from  all 
and  all  manner  of  actions,  claims  and  demands 
whatsoever,  which  they  then  or  thereafter  might 
have  against  the  defendant  by  reason  of  any  debts, 
bills,  notes,  &o.  :—Hdd,  that  ^e  plea  was  bad,  for 
not  stating  distinctly  that  the  biU  was  accepted 
before  the  release  was  given. 

Qmmre — If  the  release  could  have  the  effect  of 
disohaiging  the  defendant  from  the  bill  at  all. 
Jthtom  V.  Frontone,  10  Law  J.  Rep.  (k.s.)  C.P.  58  ; 
2Sc(ir.s.)l. 

(c)  By  gwlng  Time* 

Time  given  to  a  prior  indorser  after  judgment 
has  been  signed  against  a  subsequent  indorser,  does 
not  discharge  the  Tatter.  Bray  v.  Manton,  and  Baker 
V.  Plouw,  10  Law  J.  Rep.  (m.b.)  Exch.  468;  8  M. 
&  W.  668  and  670. 

It  is  no  defence  to  an  action  against  the  drawer  of 
a  bill  of  exchange,  that  the  plaintiff  has  already 
consented  to  a  stay  of  proceedings,  in  an  action 
brought  by  him  against  the  acceptor,  it  not  appear- 
ing Uiat  more  time  has  been  thereby  given  than 
would  have  elapsed  if  the  plaintiff  had  proceeded  in 
the  action  against  him.  Kennard  v.  Knott,  1 1  Law 
J.  Rep.  (K.s.)  C.P.  814;  5  Sc.  (n.s.)  247. 

To  an  action  by  an  indorsee  against  an  indorser  of 
a  bill  of  exchange,  the  defendant  pleaded,  that  in  a 
previous  action  against  the  drawer  of  a  bill,  a  Judge's 
order  had  been  made,  without  the  consent  of  this 
defendant,  that  upon  the  pavment  of  the  debt  and 
coats  within  one  month,  all  farther  proceedings 
should  be  stayed,  and  averring  that  the  plaintiff 
might  have  obtained  judgment  and  issued  execution 
before  the  expiration  of  the  month,  had  not  the 
order  been  made: — Held,  insufficient,  as  not  shewing 
that  any  time  had  been  given  to  the  drawer.  Michael 
V.  Myers,  13  Law  J.  Rep.  (iv.b.)  C.P.  14 ;  7  Sc  (n.s.) 
144 ;  1  DowL  &  L.  P.C.  792. 

(d)  By  Lapeo  rf  Thne — Note  payable  on  Dewumd. 

A  promissory  note,  payable  on  demand,  but  not 
presented  for  payment,  will  not  be  rendered  overdue 
by  mere  lapse  of  time.  Brooke  v.  Mitchell,  11  Law 
J.  Rep.  (na)  Exch.  51 ;  9  M.  &  W.  15. 

(e)  Lost  Bill 

Bill  by  indorsee  against  the  acceptor  of  a  bill 
alleged  to  have  been  mislaid,  lost,  or  accidentally 
destroyed,  for  payment  or  an  indemnity,  dismissed, 
with  costs,  the  lost,  &c.  not  being  sufficiently  proved. 
CockeU  V.  Bridgeman,  4  Bea.  499. 

Held,  also,  that  the  proof  of  payment  by  the  in- 
dorsee to  the  holder,  and  the  delivery  up  to  him  of 
the  bill,  coupled  with  the  admission  of  the  acceptor 
that  he  had  not  paid,  and  the  usual  affidavit  of  the 
plaintiff  upon  filing  his  bill  of  the  loss,  were  not 
sufficient  to  entitle  the  plaintiffto  an  inquiry.  Ibid. 

(N)  Pbotest  for  Nok-Accbptancb. 
[See  next  title  (O).] 
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(O)  Right  op  Action  on. 

The  rule  that  where  a  man  agrees  to  pay  on  de- 
mand a  debt  not  his  own,  demand  is  necessary  to 
create  a  right  of  action  against  him,  does  not  apply 
to  the  case  of  a  joint  and  seyeral  promissory  note» 
in  which  one  of  the  makers  is  known  to  join  only 
as  a  surety  for  the  other.  Ex  parte  Whitworik  re 
Mayor,  2  M.  D.  &  D.  15%. 

Action  on  a  promissory  note,  by  indorsee  against 
maker.  Plea,  that  the  indorser  became  bankrupt 
before  the  indorsement  Replication,  that  the  note 
was  indorsed,  and  bond  JU$  receired  by  the  plain* 
tiff,  before  the  issuing  of  the  fiat;  and  that  the 
plaintiff  had  not  notice  of  any  prior  act  of  bank- 
ruptcy. Rejoinder,  that  the  note  was  not  bond  Jide 
received  by  the  plaintiff  before  the  issuing  of  the 
fiat  It  appeared,  that  the  note  was  indorsed  by 
the  bankrupt  in  March,  and  delivered  by  him  to  his 
son,  who  delivered  it  to  the  plaintiff;  and  the  jury 
found,  that  the  delivery  to  the  son  was  before  the 
fiat,  but  tliey  were  not  satisfied  that  the  delivery  bv 
the  son  to  the  plaintiff  was  before  the  fiat : — Heloi 
that  this  was  rightly  entered  as  a  verdict  for  the 
defendant,  the  plaintiff  not  having  proved  that  ha 
actually  received  the  note  before  the  fiat  Gretn  v. 
Stten,  10  Law  J.  Rep.  (n.s.)  Q.B.  832;  1  O.  &  D. 
499. 

Assumpsit  by  the  assignees  of  the  fourth  indorsee 
of  a  foreign  bill  of  exchange,  against  the  first  in- 
dorser. Breach,  noik-'pajfment  by  the  drawee.  The 
defendant  pleaded,  seventhly,  uiat  before  the  bill 
became  due,  and  aifter  the  indorsement  to  the  third 
indorsee,  and  brfore  the  indorsement  to  the  fourth 
indorsee,  the  bill  was  refused  acceptance,  and  was 
protested,  and  that  both  the  third  and  fourth  in- 
dorsees, at  the  time  of  the  indorsement  to  the  fourth 
indorsee,  had  notice  of  the  non-acceptance  and  pro- 
test. The  eighth  plea  was  the  same,  with  the  addi- 
tion that  the  defendant  had  no  notice  of  the  non- 
acceptance  and  protest  To  this  plea,  the  plaintiflSi 
replied  d4  mfurid.  The  ninth  plea  was  aimilar  to  the 
seventh,  stating  in  addition,  that  the  defendant  had 
noticeof  the  non-acceptance  and  protest,  whereby  an 
action  against  the  defendant  had  then  accrued  to  the 
third  indorsee,  and  that  such  action  did  not  accrue 
within  six  years  : — Held,  on  demurrer  to  the  pleas 
and  to  the  replication,  first,  that  the  replication  de 
ii^urid  was  good.  Secondly,  that  the  holder  of  a 
bill  of  exchange  acquires  an  immediate  right  of 
action  against  the  drawer,  by  the  non-acceptance, 
followed  by  protest  and  notice ;  and,  therefore,  that 
the  fourth  indorsee,  who  took  the  bill  with  know- 
ledge of  those  fiicts,  acquired  no  right  of  action 
against  the  indorser,  in  respect  of  the  non-'payment, 
and  that  the  Statute  of  Limitations  was  a  bar. 
Whiteheads,  Walker,  11  Law  J.  Rep.  (n.s.)  Exch. 
168;  9M.&W.506. 

Setnbk,  that  the  holder  of  a  banker's  cheque,  who 
has  given  cash  for  it  to  the  payee,  cannot  maintain 
an  action  against  the  maker  for  money  paid  to  his 
use.  Searle  v.  Norton,  11  Law  J.  Rep.  (n.8.)  Exch. 
212;  9M.&W.809;  2M.&R.401. 

An  unstamped  bill  of  exchange  drawn  in  Eng- 
land, but  purporting  to  be  drawn  abroad,  came  into 
the  hands  of  an  indorsee  for  value,  without  notice, 
who  brought  an  action  upon  it  against  the  acceptor: 
• — Held,  that  the  indorsee  could  not  recover,  as  the 


acceptor  was  not  estopped  frooi  shewing  thai  the 
bill  was  void  for  want  of  a  stamp,  although  oogni* 
lant  of  this  fact  when  he  made  the  acceptance. 
Steadman  v.  Duhamel,  14  Law  J.  Rep.  (n.8.)  C.P.  270. 

Where  a  promissory  note,  payable  by  instal- 
ments, contained  a  condition  that  the  whole  amount 
should  become  immediately  payable,  on  default 
being  made  in  payment  of  any  part  of  the  first  in- 
stalment:— Held,  that  the  indoreae  of  such  note 
might  sue  upon  it,  and  on  default  of  payment  of 
the  first  instalment,  might  recover  the  whole 
amount  Carhn  v.  Kejualy,  18  Law  J.  Rep.  (K.a.) 
Exch.  64;  12  M.  &  W.  189;  1  DowL  &  L.  P.O. 
881. 

A  on  Tuesday,  the  17th  of  November,  asked  B  te 
give  him  change  for  a  cheque  for  lOA  lOt.,  drawn 
by  C  on  W  &  Co.  bankers.  B  did  so,  and  kept  the 
cheque  till  the  following  Saturday,  when  he  paid  it 
to  his  bankers.  On  Monday  the  28nl,  W  &  Co. 
stopped  payment,  and  the  cheque  was  not  paid  by 
them.  On  the  evening  of  that  day  B  told  A  that 
the  cheque  had  been  **  returned,"  not  telli&g  A  that 
W  &  Co.  had  stopped  payment,  a  fact  which  A 
did  not  know.  A  gave  B  51,  and  an  1  O  U  for 
51,  IOj.  and  took  hack  the  cheque.  It  was  proved, 
that  C  had  funds  in  the  hands  of  W  &  Co. : — ^Held, 
that  the  suppression  of  the  fact  by  B,  thatW  9t  Co. 
had  stopped  payment,  and  the  statement  hj  him 
that  the  cheque  had  been  *'  returned"  amounted  to 
such  a  fraud  upon  A  as  would  entitle  him  to  re- 
cover hack  the  5L  in  an  action  for  money  had  and 
received ;  and  that  to  entitie  him  to  do  so  it  was 
not  necessary  that  he  should  have  given  or  tendered 
back  the  cheque  to  B.  BilOngt  v.  Ries,  Car.  &  M. 
26. 

Three  partners  being  sued  on  a  bill  of  exchange 
accepted  in  the  name  of  the  firm,  one  of  them 
pleaded  that  it  was  given  in  respect  of  a  debt 
which  had  accrued  before  he  became  a  partner.  It 
appeared  that  the  contimct,  on  which  the  debt  aioee, 
was  made  before  he  became  a  partner,  but  that  the 
performance  of  a  part  took  place  after  he  became  a 
partner : — Held,  that  the  plaintiff  was  entitled  to 
a  verdict  on  the  issue. 

But  the  Court,  having  all  the  facts  before  them« 
directed  a  verdiet  for  so  much  only  as  had  aecmed 
due  since  he  became  a  partner.  Wilaon  v.  Bailey, 
10  Law  J.  Rep.  (n.s.)  C.P.  17;  2  Sc  (v.s.)  115; 
9  Dowl.  P.C.  18. 

J  B  and  C  H  being  in  partnership,  and  oarrying 
on  business  together  under  the  name  of  J  B  only, 
C  H  accepted  a  bill  in  the  name  of  B  &  Co, : — 
Held,  that  in  the  absence  of  any  express  contract, 
J  B  was  not  liable,  inasmuch  as  the  law  implies  no 
authority  in  individual  partners  to  bind  the  part- 
nership in  any  other  name  than  that  held  out  to  the 
world  as  the  name  of  the  firm.  Kirk  v.  Bhnrtomf 
12  Law  J.  Rep.  (n.s.)  Exch.  1 17 ;  9  M.  8e  W.  284u 

Where  a  promissory  note,  beginning,  '*  I  promise 
to  pay,"  was  signed  by  one  member  of  a  firm  for 
himself  and  partners : — Held,  that  the  holder  had 
not  a  separate  right  of  action  against  the  party 
signing;  overruling  Hall  v.  Smith.  Ex  parte  Buck' 
ley  re  Clarke,  14  Law  J.  Rep.  (n.S.)  Exch.  341 ;  14 
M.  &  W.  469. 

(P)  Form  op  Action — Debt. 
Debt  will  not  lie  by  the  indorsee  against  the 
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aeeeptor  of  a  biU  of  ezchuige.  Poweil  r,  JnceUf  10 
Law  J.  Rep.  (h.*.)  C.P.  ai7 ;  9  Dowl.  P.C.  898. 

But  it  lies  by  the  indorsee  againtt  his  immediate 
iadoner.  fFatkku  v.  Wake,  10  Law  J.  Rep.  (M.S.) 
£xeh.l35:  7M.&W.488;  9  DowLP.C.242. 

Debt  will  lie  against  one  of  the  makers  of  a  joint 
and  sereral  piomissorj  note,  though  he  he  surety 
only  for  the  other  maker.  SUoh  y.  Kidmam,  11  Law 
J.  Rep.  (if.a.)  C.P.  100 ;  1  Dowl.  P.C.  (n.s.)  498. 

But  it  will  not  lie  against  the  drawer  on  a  bill  of 
csehange  by  a  party  holding  it  ander  a  blank  in- 
dorsement from  the  first  indorsee.  Therefore,  where 
to  an  action  of  debt  against  the  drawer  by  the  plain** 
tifl^  as  his  indorsee,  £e  defendant  pleaded  that  he 
indorsed  and  ddivoed  the  bill  in  blank  to  W,  who 
delivered  it  to  the  plaintiff  without  value,  and  the 
plainCiir  traversed  the  ddivery  by  W  to  him  with- 
out value,  and  the  jury  found  a  verdict  for  the 
plaintifr  for  the  amount  of  the  bill,  with  general 
damages^  the  Court  awarded  %9erdred§fW90,  Lewin 
V.  EdmariUj  11  Law  J.  Rep.  (h.8.)  Ezoh.  291 ;  9  M. 
&  W.  720 1  1  Dowl.  P.C.  (ir.8.)  689. 

(Q)  Consolidation  ov  Actions. 

The  Court  consolidated  two  actions  between  the 
same  parties,  on  different  bills  of  exchange,  after 
issue  joined  and  notice  of  trial,  on  the  terms  of 
going  to  trial  without  delay,  snd  paying  the  costs  of 
3ie  second  action.  Booth  v.  Pmgne,  1 1  Law  J.  Rep. 
(H.a)£zch.2IS6;  1Dow1.P.C.(na)848. 

(R)  Plkadinq. 

(a)  In  general. 

Assumpsit  on  a  bill  of  exchange  for  96L  St., 
indorsee  e.  payee ;  and  for  goods  sold  and  delivered. 
The  particuUars  of  demand  were  for  64/.  lOs,  64., 
being  the  balance,  sfter  including  various  sums  for 
goods  sold  snd  delivered,  wdmu  a  bill  of  exchange 
tor  tSL  S*.  received  in  payment,  phu  a  bill  of  ex- 
change for  861.  Ss,  returned  dishonoured.  Plea  to 
the  first  count,  no  notice  of  dishonour.  To  the 
second  count  the  defendant  paid  in  5/.  17 s.,  and 

? leaded  no  damages  beyond,  and  non  assumpsit, 
t  appeared  at  the  trial,  that  the  defendant  had  not 
proper  notice  of  dishonour,  and  the  jury  found 
for  him  on  the  first  oonnt,  for  the  plaintiff  on  the 
second  oount ;— .Held,  that  the  defendant  could  not 
reduee  the  damages  on  the  second  oount  by  86/.  8«., 
the  smonnt  of  the  bill,  not  having  pleaded  payment, 
and  the  statement  in  the  particulars  of  demsnd  not 
amounting  to  an  admission  of  it.  Green  v.  SmithieSf 
10  Lew  J.  Rep.(M.B.)  aS.  298 ;  1  O.  &  D.  895. 

Declaration  by  the  indorsee  against  the  ac- 
ceptor of  a  bill,  drawn  by  R,  and  indorsed  by  him 
to  M,  and  by  M  to  the  plaintiff  Plea,  that  there 
was  no  consideration  fbr  the  drawing  or  acceptance 
of  the  bill,  nor  for  the  indorsement  by  M.  Repli* 
cation,  that  M's  indorsement  was  in  blank,  and  that 
after  that  indorsement,  R  &  Co.,  who  appeared  to 
plaintiff  to  be,  and  whom  he  believed  to  be,  the  law- 
ful holders  of  the  bill,  delivered  it  to  htm  for  value, 
snd  without  notice  t-^Held,  upon  special  demurrer, 
that  the  replication  wss  good  in  confession  and 
avoidance,  and  was  not  sdtf^arture. 

Semhle~-That  on  apeciU  demurrer  the  plea  would 

have  been  insufficient,  for  not  stating  that  the 

no  consideration  for  the  bilL    Arkeuin 


V.  Jndernm,  1 1  Law  J.  Rep.  (n.8.)  Q.B.  81 ;  9  Doifl. 
P.C.  695. 

In  an  action  by  the  indorsee  against  the  acceptor 
of  a  bill  of  exchange,  drawn  bv  A,  payable  to  his 
own  order,  the  defendant  pleaded  that  he  accepted 
for  the  accommodation  of  A;  that  the  bill  was  liable 
to  the  stamp  duties,  and  that  after  he  had  accepted, 
and  before  the  indorsement  to  the  plaintiii^  it  was 
negotiated  by  A  for  his  use ;  and  that  before  the 
indorsement  to  the  plaintiff,  it  was  paid  by  A,  and 
delivered  up  to  A  paid  and  satisfied,  and  afterwards, 
without  being  re-stamped,  or  the  payment  of  any 
stamp  duty,  in  respect  of  the  re-issuing,  indorsed 
by  A  to  the  plaintiff;  of  all  which  the  plaintiff  had 
notice : — Held,  that  the  Stamp  Act  was  pleadable 
under  such  circumstances.  And,  that  the  plea 
was  not  double  or  multifarious,  inasmuch  as  the 
whole  formed  substantially  one  defence.  Laxarue 
V.  Cowie,  11  Law  J.  Rep.  (n.b.)  Q.B.  810;  2  6.  &  D. 
487. 

In  an  action  by  a  banker  as  indorsee  ag^nst  his 
customer  as  acceptor  of  a  bill  of  exchange  for  67/. 
the  defendant  pleaded  to  the  whoUdeehraiUm  a  plea 
of  set-off  for  money  had  and  received.  It  was 
proved  that  the  banker  had  a  balance  of  87^  in  his 
hands  belonging  to  the  defendant,  for  which  latter 
amount  the  banker  refused  to  honour  the  defendant's 
cheque,  alleging  that  he  held  the  87^-  on  account  of 
his  overdue  acceptance : — Held,  that  the  issue  on 
the  plea  of  set-off  must  be  found  for  the  plaintiff 
because  it  was  pleaded  to  the  whole  declaration  and 
not  pleaded  as  to  ZTL  only,  but  that  the  jury  ought 
to  allow  the  87t  in  reduction  of  the  damages.  Bamee 
V.  Butcher^  9  Car.  &  P.  725. 

To  an  action  by  the  indorsee  against  the  acceptor 
of  a  bill  of  exchange  for  lOOt,  the  defendant  pleaded, 
that  one  W  delivered  to  the  plaintiff  divers  bills  of 
exchange  amounting  in  the  whole  to  more  than  lOOt 
and  to  a  large  and  sufficient  sum  of  money,  to  wit, 
the  sum  of  880^,  for  and  on  aceonmiof  amongst 
other  things,  the  sum  in  the  bill  of  exchange  in  file 
declaration  mentioned  and  damages,  which  bills  of 
exchange  the  plaintiff  took  and  received  from  W 
for  and  on  account  of,  amongst  other  things,  the 
sum  of  money  in  the  declaration  mentioned  and  the 
damages,  and  that  the  said  bills  were  paid  and 
satisfied  at  maturity,  before  the  commencement  of 
the  suit.  The  replication  traversed  the  payment  of 
the  bills  modo  et  formd : — Held,  that  as  it  did  not 
appear  that  the  bills  were  negotiable,  and  that  the 
plaintiff  took  any  interest  in  t^m,  the  plea  was  bad, 
and  the  plaintiff  was  entitled  to  judgfment  non  oh* 
itante  veredhte.  James  v.  WilUam*,  14  Law  J.  Rep. 
(n.s.)  Exch.  220 ;  18  M.  &  W.  828 ;  2  Dowl.  &  L. 
P.C.  718. 

To  an  action  by  the  indorsee  against  the  maker 
of  a  promissory  note,  the  defendant  pleaded  that  the 
note  was  indorsed  to  the  L  &  W  bank  as  a  collateral 
security  for  advances  made  by  them  to  the  St.  M 
bank,  on  the  terms,  that  if  the  advances  should  be 
repaid  by  the  St.  M  Bank,  before  the  note  became 
due,  the  defendant  should  not  be  called  on  to  P<Lyit> 
Averment,  that  the  advances  were  repaid.  The 
question  at  the  trial  being,  whether  the  note  was 
given  in  respect  of  the  general  balance  due  firom 
the  St  M  Bank  to  the  L  &  W  Bank,  or  as  a  security 
for  the  repayment  of  advances  to  the  amount  of 
10,000^,  which  sum  the  defendant  alleged  had  been 
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hettm  the  note  became  dae;  the  Judge 
the  juTjf  that  if  the  note  was  gi^en  as  a 
fot  scciuUy  for  the  10,000^  the  defendant  was  en- 
tilled  to  the  Terdict : — Held,  that  this  was  a  mit- 
^itrctioB,  the  jury  not  hartng  been  directed  to 
nmsidfr  whether  the  advances  had  been  repaid  to 
ffce  L  ft  W  Bank  before  the  promissory  note  became 
40e.  JUekanU  v.  Afacey,  14  Law  J.  Rep.  (n.s.) 
E%eh.  969  i  14  M.  &  W.  484. 

Aieompsit  by  the  drawer  against  the  acceptor  of 
ft  bill  of  exchange  for  728A  6«.,  dated  the  Uth  of 
Wtknurj  I  MO,  and  payable  in  three  months.  The 
Stindnnt  pleaded,  as  to  609/.  10«.,  parcel,  ftc.,tfaat 
after  the  aceeptanee  of  the  said  bill,  and  before  the 
Mcement  of  the  suit,  to  wit,  on  the  18th  of 
1S40,  the  defendant  paid  to  the  plaintiff  the 
of  7001,  in  full  satisfaction  and  dischaige, 
aoioopt  other  things,  of  the  sum  of  609<L  lOt., 
{Mreelof  certain  monies  mentioned  in  a  certain  bill 
of  exchange,  dated  the  15th  of  February  1840,  and 
then,  to  wit,  on  the  day  end  year  last  aforesaid, 
drswn  by  the  plaintiff  upon,  and  accepted  by  the 
defendant*  and  that  the  plaintiff  then  accepted  the 
said  payment  in  such  full  satisfaction  and  discharge 
as  aforesaid ;  and  that  the  said  bill  in  the  said  count 
mentioned  was  the  same  identical  bill,  in  respect 
whereof  the  said  payment  was  so  made  as  aforesaid. 
Replioation,  that  the  said  biU  of  exchange  in  the 
said  count  mentioned  was  not  the  same  identical 
bill  as  the  bill  in  the  plea  mentioned,  and  in  re- 
spect whereof  the  said  payment  was  so  made,  as  in 
toat  plea  mentioned:  conclusion  to  the  country: 
"-'Held,  on  special  demurrer,  that  the  replication 
was  ill. 

SembU-^Thai  the  plea  waa  bad,  as  not  being 
pleaded  in  satisfaction  of  damages.  Wheekr  ▼. 
Senior,  10  Law  J.  Rep.  (w.s.)  Exch.  178 ;  7  M.  ft  W. 
M2  ;  9  Dowl.  P.C.  270. 

Assumpsit  by  the  payee  against  the  maker  of  a 
promissory  note  for  \6L  9t.  4dL,  payable  on  de« 
mand,  averring  a  demand  made.  Plea — ^as  to  8i., 
parcel,  &c.,  a  aet-off  for  money  due  at  the  time 
of  the  demand,  and  ever  since;  concluding  with 
a  verification  and  prayer  of  judgment;  and  as 
to  12L99,  4d,,  residne,  ft&,  a  tender  of  that  sum 
at  the  time  of  the  demand,  and  that  the  defen- 
dant hath  always^  from  tiie  making  vf  his  promise, 
as  to  12L  Al  4dL,  been  ready  and  willing  to  pay 
that  sum,  and  now  brings  the  same  into  court, 
ftc,  concluding  with  a  verification  and  prayer  of 
judgment  Replication,  to  the  first  plea,  a  traverse 
that  any  set-off  was  due  at  the  time  of  the  com- 
mencement of  the  suit ;  to  the  second  plea,  that 
before  the  making  of  the  alleged  tender,  and  before 
and  at  the  time  <>f  the  making  of  the  demand  and 
reftisal  thereinafter  mentioned,  a  larger  sum  than 
12/.  9j.  4£{.,  to  wit,  \5L  9s.  4^,  including  the  said 
sum  of  l2L9s.  4d.,  was  due  upon  the  note;  and 
that  before  the  said  tender,  to  wit,  on  ftci  the  plain- 
tiff demanded  payment  of  the  said  sum  of  16L  9s.  4dL, 
which  so  then  included  the  said  sum  of  l2L9s.^d»; 
but  the  defendant  refuaed  to  pay  the  aaid  sum  of 
16L  9s.4fd,,  and  that  no  set-off  or  other  just  cause 
then  existed  for  the  non-payment  of  the  said  sum 
of  151,  9s.  4id.f  or  any  part  thereof.  The  defendant 
joined  issue  on  the  replication  to  the  first  plea,  and 
demurred  specially  to  the  replication  to  the  second 
plea:— Held,  that  the  replication  was  good  as  to  both 


pleas.  Cottom  ▼.  CMwm,  10  Law  J.  Rep.  (h.s.)  EaoA. 
248 ;  7  M.  &  W.  147 ;  9  Dowl.  P.C.  763. 

Declaration  on  a  bill  of  exchange  by  the  indonce 
against  the  drawer.  Plea,  that  after  die  iade«we- 
ment  to  the  plalntifl^  and  before  tb»  eommenceiiiciit 
of  the  suit,  the  plaintiff  indorsed  and  delivered  tiie 
bill  upon  good  oonsideimtioa  to  certain  penaoa* 
whose  names  are  to  the  defendant  unknown ;  and 
that  the  defendant  then  became,  and  was,  and  now 
is  liable  to  pay  the  sum  in  the  said  bill  qiprified,  to 
the  said  persons  to  whom  the  said  bill  was  no  deli- 
vered, and  who,  from  the  time  of  such  indemeaent 
until  and  at  and  after  the  time  when  the  same  beeame 
due,  and  when  this  action  was  eommeneed,  have 
been  and  are  the  holders  tbereoC  Replicatlotit  tliat 
the  aaid  persona  in  the  plea  mentioned  were  not, 
when  the  action  was  commenced,  the  hoUecs  of  tbe 
bill  wtodo  etfinUL  Special  demurrer : — ^Held,  tihat 
the  replication  waa  good ;  though  the  proper  nsode 
of  replying  to  the  plea  would  have  been  by  a  apeeial 
inducement,  that  the  plaintiff  was  the  holder  of  the 
bill  at  the  time  of  the  commenoement  of  the  suit, 
and  concluding  with  a  special  travcfse,  that  the 
unknown  persons  were,  at  that  time,  the  boldeia 
thereof. 

Semble — ^That  the  plea  is  an  avguAentative  denial 
that  the  plaintiff  was  the  holder  of  the  Mil  at  the 
time  of  action  brought,  and  therefore  would  ksve 
been  bad  on  special  demurrer.  Frastrr.  WeUk^  10 
Law  J.  Rep.  (iv.8.)  Exch.  878;  8  M.  8r  W.  629;  9 
DowL  P.C.  754. 

Assumpsit  by  payee  against  the  maker  of  a  pvo- 
misaory  note:  plea,  that  the  defendant  made  the 
note  for  the  accommodation  of  the  plaintiff,  and 
without  consideration.  Replication,  Uiat  there  vraa 
a  good  and  sufficientoonsideration,  to  wit,  the  amonnt 
of  the  note : — Held,  that  the  replication,  tboi^|K 
informal,  was  good  after  verdict 

Stwibk — That  it  would  have  been  bad  on  ^weia] 
demurrer.  King  v.  PkUlipt,  18  Law  J.  Rep.  <ha) 
Exch.  832;  12  M.  ft  W.  706;  1  DowL  ft  L.  P.C. 
1008. 

(b)  Particml»  JwermtfUs, 

In  an  action  by  the  indorsee  against  the  aoeeptor, 
the  declaration,  after  stating  th^  the  bill  waa  not 
paid,  although  duly  presented  on  the  dvf  when  & 
beeame  due,  alleged,  that  the  defendant 
to  wit,  on  the  day  and  year  last  aforesaid, 
the  plaintiff  to  pay  him  the  said  bill, 
the  tenor tmd  efeetrfhissaid  aeotpUmeg  : — Held  good, 
on  special  demurrer,  as  amounting,  after  tiie  hill 
became  due,  to  a  promise  to  pay  on  request  C3hrs8ffe 
V.  Peart,  10  Law  J.  Rep.  (M.a.)  Exch.  196;  7  If. 
ft  W.  491  ;  9  Dowl.  P.C.  291. 

In  an  action  by  the  indorsee  of  a  bill  of  exchange 
against  the  drawer,  the  omiasion  of  a  promise  to  |»ay 
is  bad  on  special  demurrer.  Smith  v.  Cox,  12  JUaw 
J.  Rep.  (n.s.)  Exch.  807;  11  M.  ft  W.  475. 

Semble — lliat  in  an  action  by  indorsee  againat 
the  drawer  of  a  bill  of  exchange,  a  promise  bj  the 
drawer  to  pay  need  not  be  alleged  in  the  declaration : 
at  all  events,  the  omission  is  merely  matter  of  fbms, 
and  can  be  taken  advantage  of  muj  on  special  de- 
murrer. Stericker  or  Steineker  v.  Barker,  1 1  Law 
J.  Rep.  (n.8.)  Exch.  98 ;  9  M.  ft  W.  821 ;  1  DowL 
P.C.  (ir.8.)  370. 

A  statement  in  an  action  on  a  bill  of  exehangiev 
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tbai  *'  certain  persona  nsiiig  the  namet  atyle,  and 
finn  of  M'Leod  &  Co.*'  drew  their  bill  of  exchange, 
ia  not  a  anffieient  description  of  the  drawers,  and  is 
had  eo  special  demnrrer.  Bali  ▼.  Qerdomj  11  Law 
J.Rep.(MA)£xdi.221|  9  M.  &  W.  846 ;  1  DowL 
P.C.  (11.8.)  656. 

An  allegation  in  an  actian  on  a  bill  of  exchange, 
that  *'  certain  persMM  trnder  the  name,  style,  and 
fiim  of  James  Gale  fr  Co."  made  their  bill  of  ex- 
change, ia  a  soffleicnt  description  of  the  drawees  on 
specnl  dentioner. 

AmUe — ^That  it  wonld  be  sufficient  to  describe 
them  aa  **  certain  persona  ndmg  the  name,  style,  and 
firm  ef,"  &e.  Tigmr  ▼.  Oordom,  11  Law  J.  Rep. 
(n.8.)  Exeh.  279 ;  9  M.  &  W.  847. 

A  oonnt  on  a  promissory  note  made  payable  at  a 
plsce  named  in  the  note,— Held  bad,  after  verdict, 
for  want  of  an  averment  of  preaentment  at  that 
place.  BmbUm  ▼.  DmfmUy  18  Law  J.  Rep.  (n<a) 
Exch.  2&5 ;  1  Dowl.  &  L.  P.C.  1010. 

Declaration  by  indorsee  against  indorser  of  a  bill 
of  exchange,  made  and  indorsed  by  A  to  the  defen- 
dant, not  stating  it  to  be  a  foreign  bill,  and  the 
Tsnne  in  the  margin  being  London.  Pleas,  denying 
the  making  or  drawing;  the  indorsement  by  A,  and 
also  by  the  defendant,  of  the  said  mland  bill.  On 
special  demurrer  to  these  pleas,  on  the  ground  that 
proof  of  ayWnj^  bill  would  support  the  declarstion : 
—Held,  that  a  declaration  on  a  foreign  bill  of 
exdiange  ahould  state  it  to  be  a  foreign  bill ;  and 
that  the  pleas  were  good.  The  first  and  second 
pleaa  being*  demurred  to,  on  the  ground  that  the 
defendant  waa  estopped  by  his  own  indorsement 
6om  denying  the  making  and  prior  indorsement  :— 
Held,  that  proof  of  the  defendanfs  indorsement  was 
almost  irresistible  proof  of  those  facts ;  but,  9««re, 
whsther  he  was  estopped  from  disputing  them. 

Per  Pollock,  C.B. — A  bankrupt  is  diMharged  by 
his  certificate  as  to  all  contracts,  in  any  part  of  tlie 
world.  Arwaamk  v.  Castrique,  14  Law  J.  Hep.  (n.8.) 
Exch.  86i  18  M.  &  W.  448;  2  Dowl.  &  L.  P.C. 
432. 

(e)  Argumentative  Tranerte,  ^ 

Plea  by  A,  one  of  two  persons  sued  as  acoeptors 
of  a  bill  of  exchange,  that  the  defendants  were 
partners;  that  they  accepted  divers  bills,  for  part* 
nevship  pnrpooes,  under  the  style  oi  the  co-partner- 
ship; tiiat  the  otiier  defendant  accepted  the  bill  in 
question,  nsingthe  style  of  the  partnership,  in  fraud 
of  him,  tile  said  A,  and  not  for  the  purposes  of  the 
partnership,  but  for  his  own  purpooes,  and  without 
the  anthori^  of  the  ssid  A ;  that  there  was  no  con- 
sideration to  the  said  A ;  of  aU  which  premises  the 
plaintiff  had  notice: — Held  bad,  on  special  de- 
murrer, as  being  an  argumentative  traverse  of  the 
acceptance.  Joncr  v.  Corbeti,  1 1  Law  J.  Rep.  (n.8.) 
Q.B.  181 ;  2  aB.  828 ;  2  O.  &  D.  808. 

(<0  Duplicity, 

Assumpsit  by  the  indorsee  of  a  bill  of  exchange 
drawn  by  S  B  upon,  and  accepted  by  the  defendant 
Flea,  that  after  the  bill  became  due,  the  said  S  B 
paid  to  the  plaintiff  the  amount  of  the  bill  in  money 
and  work  and  materials,  in  full  satisfaction  and  dis- 
chsfge  thereof,  and  of  all  damages,  Sic.,  which 
money  and  work  end  materials  were  accepted  by 
the  plaintiff  in  full  satisfaction  and  discharge ;  and 


f\urther,  that  the  defendant  accepted  the  bill  for  the 
accommodation  of  the  said  S  B,  and  that  there 
never  was  any  consideration  or  value  for  the  pay- 
ment thereof  by  the  defendant,  and  that  the  plaintiff 
at  the  oommencement  of  the  suit  held,  and  now 
holds,  the  said  bill  without  conaideratioa  or  value : 
-—Held,  that  the  plea  waa  double,  and  thetvfore  bad, 
even  though  the  latter  allegation  were  bad  on  sp^ 
cial  demurrer.  Puremtrd  v.  Peek,  12  Law  J.  B!ep. 
<if.8)  £xch.  108 ;  9  M.  &  W.  196. 

Declaration  sJlegcd  that  the  defendant,  on  the 
28th  of  March  1844^  made  his  promissory  note  in 
writing,  and  thersby  promised  to  pay  the  plaintiff 
6901.  on  the  28tii  of  Maroh  1848,  which  day  expired 
before  the  commencement  of  the  auit,  and  then 
delivered  the  same  to  the  plaintiff,  and  thereupon 
agreed  to  pay  the  amount  to  the  plaintiff  on  request. 
Upon  special  demurrer,  the  demnner  book  atated 
the  writ  to  have  been  issued  on  the  17th  of  May 
1848 : — Held,  that  it  sufficiently  appeared  that  the 
days  of  grace  had  expired,  the  datea  not  being  laid 
under  a  vUelieet,  and  that  the  declaration  was  not 
bad  for  duplicity.  JSiepkerd  v.  Skepkerd,  14  Law 
J.  Rep.  (H.8.)  C.P.  280. 

(«)  Replication  de  Ityurid, 

The  replication  de  htfurid  is  proper,  where  to  an 
action  by  the  indorsee  against  the  acceptor  of  a  bill 
of  exchange,  the  defendant  pleada  that  the  bill 
was  accepted  for  money  lent  for  the  purpose  of 
playing  at  Frendi  hasurd,  which  the  plaintiff,  bo- 
fore  and  at  the  time  of  the  indorsement,  well  knew. 
Humphrey  v.  (yCmmeUf  10  Law  J.  Bcp.  (n.8.)  Exch. 
139 ;  7  M.  &  W.  870 ;  9  Dowl.  P.C.  218. 

A  declaration  in  assumpsit,  by  an  indorsee  against 
the  acceptor  of  a  bill  of  exchange  stated  the  making 
of  the  bill,  the  acceptance,  and  indorsement,  and 
alleged  **  that  the  defendant  promised  the  plaintiff 
to  pay  the  amount  of  the  bill,  according  to  the 
tenour  and  eflect  thereof;  yet  he  hath  not  paid  the 
bill  or  the  monies  therein  specified."  Plea,  that 
before  the  commencement  of  the  action,  the  plain- 
tiff indorsed  the  bill  over  to  a  third  peraon,  wno,  at 
the  commencement  of  this  action,  was  and  still  is, 
the  holder  thereo£  B«nlioation,  de  injurid.  On 
special  demurrer,  held,  that  the  averment  of  non- 
payment in  the  declaration  waa  an  averment  of 
non-payment  to  the  plaintiff,  and  that  the  plea 
amounted  to  a  denial  that  such  non-payment  waa  a 
breach  of  the  promise  alleged ;  therefore,  that  the 
replication  was  bad.  Sdtild  v.  Kiipin,  10  Law  J.  Rep. 
(if.8.)  Exch.  422;  8  M.  &  W.  678;  9  DowL  P.C. 
808. 

To  an  action  on  two  bills  of  exchange  by  the 
drawers  sgainst  the  acceptor,  the  defendant  pleaded 
that  they  were  given  in  lieu  of  two  other  billa,  the 
consideration  for  which  was  fraudulent  and  void, 
aa  between  the  original  parties,  and  of  which  the 
plaintifis  had  become  the  holders;  and  that  the 
plaintifb,  with  notice  of  the  illegal  nature  of  the 
consideration,  drew  the  bills  in  question,  which 
were  accepted  by  the  defendant  as  a  renewal  of  the 
first  bills : — Held,  that  de  h^furid  waa  a  good  repli- 
cation. 

Semble — That  the  plea  would  have  been  bad  on 
special  demurrer.  Sceitt  v.  Chappelow,  and  Same  v. 
Tayler,  11  Law  J.  Rep.  (n.8.)  C. P.  298;  6  Sc.  (n.8.) 
148 ;  2  Dowl.  P.C.  (n.8.)  78. 
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To  an  aetion  by  the  indoneeof  a  biU  of  exohange 
for  16JL  12t.,  against  the  acceptor,  the  defendant 
pleaded,  that  after  the  bill  became  dne,  he  paid  the 
drawers,  then  being  the  holder^  the  siuns  of  4A  12t. 
and  2L  10$.,  which  tums,  together  with  the  price 
and  value  of  a  hone  which  the  defendant  had  then 
sold  to  the  drawers*  and  the  price  and  value  of 
which  it  was  then  agreed  between  them  should  be 
set  off  against  the  defendant's  acceptance,  the  draw* 
ers  accepted  in  full  satisfaction  and  diaeharge  of  the 
anummi  rfHu  hiU,  and  of  the  defendant's  acoeptance, 
and  that  the  bill  waa  not  transferred  to  the  plaintiff 
until  after  the  said  satisfeotion  and  discharge,  and 
after  it  became  due.  Replication,  that  the  plea 
and  the  statements  therein  are  not  tme  in  substance 
and  fact:~Held,  firat,  that  the  lepUcation  waa  bad 
on  special  demurrer,  and  that  the  proper  replication 
waa  de  u^wrid.  Seoondly,  that  Uke  plea  was  not 
bad  on  general  demurrer,  for  not  being  pleaded  to 
the  dtmuiget,  as  the  words  "  the  amount  of  the  bill" 
must  be  understood  to  mean  ail  that  was  due  upon 
it  Thirdly,  that  the  plea  was  had  on  general  dc« 
murrer,  for  omitting  to  state  the  amount  for  which 
the  horse  was  sold.  MUcktUy,  Craggt  11  Law  J, 
Rep.  (n.8.)  Ezch.  343 ;  10  M.  &  W.  367 ;  2  DowL 
P.C.  (V.8.)  252, 

To  an  action  on  a  promissory  note  by  an  indorsee 
against  the  maker,  the  defendant  pleaded  that  the 
note  was  given  as  a  collateral  security  for  a  bill  of 
exchange,  upon  an  agreement  that  it  should  not  be 
negotiated,  and  that  the  defendant  had  paid  the  bill 
of  exchange,  of  all  which  the  plaintiff  had  notice :— * 
Held,  that  de  injurid  was  a  good  replication.  Oib' 
bans  V.  Mottram,  13  Law  J.  Rep.  (n.8.)  C.P.  21 ;  1 
DowL  &  L.  P.C.  810. 

To  an  action  by  drawer  against  acceptor  of  a  bill 
of  exchange,  the  defendant  pleaded  that  he  accepted 
the  bill  in  blank,  and  consented  that  the  plaintiff 
should  draw  thereon  a  bill  at  two  months,  but  that 
the  plaintiff  made  the  bill  payable  at  one  month : — 
Held,  that  de  ii^wrid  waa  not  a  good  replication. 
Fieher  v.  fyood,  1  DowL  P.C.  (ma)  64. 

(/)  Eitoppel 

Assumpsit  on  a  bill  of  exchange,  drawn  by  B  on 
the  defendant,  payable  to  B's  order  three  months 
after  date,  accepted  by  the  defendant,  and  indorsed 
by  B  to  H,  who  indorsed  to  the  plaintiff  Plea, 
that  before  the  making  of  the  bill  of  exchange,  a 
commission  in  bankruptcy,  under  the  seal  of  Great 
Britain,  was  duly  awarded  and  issued  against  the 
said  B,  then  being  a  trader,  and  sul^ct  to  the  laws 
then  in  force  concerning  bankrupts,  under  which 
said  commission  the  said  B  was  duly  declared  and 
adjudged  a  bankrupt,  and  afterwards  the  said  B 
obtained  his  certiiicate  of  conformity,  and  waa 
thereby  discharged ;  that  afterwards,  and  before  the 
making  of  the  said  bill,  the  said  B  being  a  trader, 
subject  to  the  laws  then  in  force  concerning  bank* 
rupts,  and  indebted  to  O  in,  &c.,  became  and  was  a 
bankrupt ;  and  afterwards  a  certain  other  oommia- 
sion  of  bankruptcy  was  duly  awarded  and  issued 
against  the  said  B,  on  the  petition  of  the  said  O, 
under  which  said  last-mentioned  commission  the 
said  B  was  duly  adjudged  and  declared  to  be  a 
bankrupt,  and  one  O  was  duly  chosen  and  became 
assignee  of  the  estate  and  efl^ts  of  the  said  B,  and 
that  afterwards  the  said  B  duly  obtained  his  certifi- 
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mission ;  that  the  estate  and  eSBodiM  of  the  said  B 
did  not  at  the  time  of  obtaining  the  last-menttoned 
certificate,  or  at  any  other  time,  produce  (after  all 
charges)  sufficient  to  pay  the  several  creditors  wbe 
had  proved  their  debts  under  the  last-mentieDed 
oommisaioii,  1 5t.  in  the  pound,  upon  the  amovit  ef 
the  said  debts  respectivelT,  and  that  by  reason  of 
the  premisea  the  said  bill  of  exchange,  after  ths 
acceptance  and  delivery  thereof  by  the  defendant 
to  the  said  B,  and  before  the  indorsement  Aensl^ 
became  and  waa  the  property  of  die  «dd  O,  as  sneh 
assignee,  and  the  said  B  mdarsed  die  said  bill 
to  Uhe  said  H,  without  having  any  right,  title,  er 
authority  so  to  do ;  and  that  Sie  said  plaintiff  was 
not  nor  is  the  legal  holder  thereof: — Held,  bad,  on 
•peeial  demnirer.  FUt  v.  CkofpeUme^  10  Law  J. 
B^.  (N.a.)  Exch.  487;  8  M.  &  W.  610. 

To  a  declaration  on  a  foreign  bill  of  excfaanfi 
against  the  acoeptors,  the  defendantspleaded  tint 
the  drawers  did  not  make  the  Ull :— Held,  that  the 
defendants  were  eatopped  from  dispnting  the  sig* 
natures  of  the  drawer,  and  that  the  plen  was  ill. 

Hdd  also,  that  the  objection  to  the  plea  might 
either  be  raised  by  demurrer,  or  by  a  replicatiai 
setting  up  the  estoppel.  Saand&rmm  v.  CMnea,  U 
Law  J.  Rep.  (N.a.)  CJ".  270 ;  4  Sa  (H.a.)«38. 

{g)  Allowance  qf  Pleat. 

In  an  aetion  by  indorsee  against  maker  of  a  pro- 
missory note,  the  Court  Bsfoaed  to  allow  the  deiEeB« 
dant  to  plead  "  that  the  note  waa  obtained  by  fnad, 
and  that  the  plaintiff  took  it  with  knowledge  of  the 
fraud,"  togenier  with  a  plea  diewing  "  fraud  and 
want  of  consideration  for  the  making  of  the  note, 
and  that  the  plaintiff  was  a  party  to  snob  fraud,  sad 
that  the  indorsement  was  without  eonsiderBtioo.'* 
Nor  a  plea  that  the  note  was  given  to  the  payee  to 
indemnify  him  against  loos  on  the  re-ssle  of  sa 
estate,  that  no  loss  had  arisen,  and  that  there  wsi 
no  oonsideration  for  the  indorsement,  together  witb 
a  plea  that  the  note  was  given  to  payee  for  a  special 
purpose,  and  indorsed  to  plaintiff  in  fraud  of  defea- 
dant  and  without  consideration.  Beavan  v.  Toaser, 
8D01H.P.C.  870. 

(A)  Issuable  Pleas. 

To  an  action  by  the  indoraee  agsimt  the  aeeeptsr 
of  a  bill  of  exchange,  a  plea  that  the  drawer  had 
been  twice  bankrupt,  and  had  not  paid  16«.  in  the 
pound  under  the  second  fiat,  whereby  the  property 
in  the  bill  vested  in  the  assignee  under  thst  fis^ 
and  the  drawer  could  not  make  a  title  by  indorse- 
ment, is  an  issuable  plea.  JloeAtfy  v.  ffetd,  10 
Law  J.  Rep.  (k.s.)  £xch«  176 ;  7  M.  &  W.  4S0; 
9  DowL  P.C.  278. 

To  an  action  by  an  indorsee  against  an  indionv 
of  a  bill  of  exchange,  a  plea  that  the  plaintiff  jmt* 
suaded  the  acceptor  not  to  pay  the  biU,  is  not  m 
issuable  plea.  Batestm  v.  Lee,  12  Law  J.  Rep.  (v.8.) 
aB.  838 ;  1  Dowl.  8r  L.  P.C.  224. 

A  plea  denying  the  acceptance  of  a  bill  of  ex- 
change, and  that  Uie  plaintiff  gave  no  more  thsa  a 
certain  limited  value  for  the  bill,  is  not  an  issuable 
plea  within  the  meaning  of  a  Judged  order  for  for- 
ther  time  to  plead  on  the  usual  terma.  Mf/ert  v* 
LoMome,  1  Dowl.  PC.  (h.b.)  816. 

To  an  action  by  an  indorsee  againat  the  aecepton 
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oft  Inll  of  ezehmge,  the  fdUowing plou  were  hold 
to  be  iMOAble :— Fint,  that  after  the  defendanta  had 
aoeepted  the  bill,  and  before  it  became  due,  and  be- 
fore it  was  indoned  to  the  plaintiff,  W,  the  drawer, 
willed  tbo  aoeeptaneo  of  Uie  bill,  and  discharged 
the  defendanta  from  payment  thereof,  of  all  which 
the  plaintiff  had  notice  i  eecondly,  that  after  the 
maknig  and  aocepting  of  the  bill,  and  before  it 
became  duo,  it  wat  deiiTared  by  the  defendanta  to 
W ;  and  that  aftor  it  waa  ao  accepted  and  deliTerod, 
and  while.W  waa  the  holder  and  payee  thereof  and 
belMo  it  became  duo,  W  indorsed  it  to  H,  one  of 
the  aeceptora,  and  then  deliTored  it  to  H,  with  the 
intention  of  diTcating  himaelf,  and  whereby  he  did 
divest  himaelf  <rf  all  right,  title,  &c.  in  the  bill,  and 
of  the  right  of  aning  Uiereoo,  and  of  indorsing  the 
aarae  again ;  that  it  was  indorsed  to  H  for  a  good 
and  rahiabiiB  eonaidoration;  that  H  continued  to  be 
the  holder  of  the  aaid  bill  alwaya  from  the  time  of 
the  indoraement  thereof,  until  it  waa  afterwarda 
deliTered  by  H  to  the  plaintiff;  that  the  indorao* 
nmt  in  the  doclaration  conaiated  merely  of  the  said 
laat-mentionod  deliTery  by  H  to  the  plaintiff  and 
that  at  the  time  when  the  bill  waa  ao  delivered  to 
the  plaintiff  by  H,  the  plaintiff  had  notice  of  all  the 
fretk  SUele  ▼.  Hormer,  14  Law  J.  Rep.(N.s.)Exch« 
2»0;  14  M.  &  W.  136 ;  2  Dowl.  &  L.  P.O.  860. 

(t)  FaitehootL 

The  defendant,  to  an  action  againat  him  aa  maker 
of  a  pramiaaory  note,  pleaded  want  of  conaideiation, 
aod  an  agreement  that  if,  at  the  end  of  a  month 
frnn  the  date  of  the  note,  he  should  not  be  able  to 
pay  it,  he  ahould  not  be  compelled  to  do  so,  but 
sfaonld  be  at  liberty  to  renew  it ;  and  then  arerred, 
that  he  waa  unable  to  pay  it,  but  waa  ready  and 
willing  to  renew  it  The  Court  act  aside  thia  plea 
on  an  affidavit  of  ita  fklaehood,  which  waa  not  con- 
tradicted by  the  defendant  Mitfard  v.  THndlfr,  or 
J^IMtii,  lOLaw  J.  Rep. (v.8.)  Exch. 478;  8  M.  &  W. 

{k)  Frwolout  Demurrer. 

Where  the  declaration  in  an  action  of  aaaumpait 
on  a  promiaaory  note  contained  no  atatement  of  the 
time  when  the  note  became  payable,  and  the  defen- 
dant demurred  thereto  on  that  ground,  the  demurrer 
waa  aet  aaide  as  frivoloua.  (Tmsy  ▼.  HiU,  1 2  Law 
h  Repi  (H.a.)  Q.B.  297;  2  DowL  P.C.  (v.8.)  886. 

Where  in  an  action  on  a  bill  of  exchange,  by  the 
indanee  against  the  acceptor,  the  declaration  alleged 
that  "one  J.  Bankea"  made  hia  bill,  &e.  and  the 
defendant  demnned  thereto,  on  the  ground  that  the 
diriatian  name  of  Bankea  ought  to  haTo  been  aet 
out  in  ftill,  or  that  it  ahould  have  been  alleged  that 
he  was  designated  by  the  initial  letter  only  in  the 
original  inttrument,  the  Court  set  aside  the  demur- 
rer aa  frivolous.  Brmitkwaite  v.  Harrieont  1  DowL 
&  U  P.C.  210. 

A  demurrer  to  a  plea  that  the  indoraement  by  the 
defendant  waa  obtained  by  fraud  and  covin, — Held, 
not  so  clearly  frivolooa  as  to  enable  the  Court  to 
deal  with  it  in  a  anmmaty  way.  FUghi  v.  Ceok, 
1  DowL  &  L.  P.C.  714. 

(/)  rariance. 

A  declaration  atating  that  the  defendant,  on  the 
28id  of  Febraary  1844,  made  hia  promiaaory  note, 


frc,  but  not  alleging  that  the  note  bore  date  upon  any 
day,  cannot  be  treated  as  giving  a  date  to  the  note, 
so  as  to  cause  a  variance  by  proof  of  a  note  bearing 
date  on  a  different  day. 

Qutere — Whether,  under  the  form  given  in  Reg* 
Oen.  Trinity  term,  1  Will.  4,  proof  of  the  preciae 
day  of  making  a  promiaaory  note  ia  necessarv  to  be 
given  in  conformity  with  the  averment  in  Use  do- 
claration.  Smith  v.  L&rdf  14  Law  J.  Rep.  (if.a.) 
as.  1 12 ;  2  Dowl.  &  L.  P.C.  768. 

Where  the  declaration  on  a  bill  against  the  drawee 
waa  alleged  to  be  made  *' payable  to  S  S  or  hia 
order,"  and  the  bill  when  produced  appeared  *<  pay 
to  my  order :" — Held  not  a  variance*  Bbutt  ▼.  Mid' 
dietom,  I  Dowl.  &  L.  P.C.  876. 

In  hisparticulara  of  aet-ofl^  the  defendant  claimed, 
**  Caah,  being  the  amount  of  the  plaintiiPa  dia- 
honoared  acwepteNce  and  charges,  21  i  6«."  dated 
August  1840.  He  gave  evidence  of  a  bill  of  ex- 
change, for  19^,  on  which  an  action  had  been  com- 
menced, dated  June  28,  1840,  and  payable  two 
montha  after  date,  indoned  to  him  by  the  plaintiff: 
-—Held,  that  there  waa  no  variance  by  which  the 
plaintiff  could  have  been  mialed.  Pormme  v.  WiU 
Jon,  1  DowL  P.C.  (ma)  181. 

A  declaration  on  a  bill  of  exchange  stated,  that 
defendant,  by  T,  hia  agent,  accepted  the  bilL  The 
defendant  pleaded  that  he  did  accept  modo  et  formd. 
At  the  trial,  the  bill  appeared  to  have  been  accepted 
by  T,  on  behalf  of  the  directors  of  a  mining  com- 
pany, of  whom  the  defendant  was  one :— Held,  no 
Tariance.  Friih  v.  Buckingham,  2  DowL  P.C.  (m.b.) 
$65. 

(S)  EV^ENCB. 

(a)  IngeneraL 

To  meet  a  plea  of  the  Statute  of  Limitations  to 
an  action  upon  a  note,  the  plaintiff  proved  the  feet 
of  a  payment  within  the  six  years ;  and  he  also 
provcNl  an  admission,  subsequently  made  by  the 
party  paying,  that  he  had  made  this  payment:— 
Held,  that  evidence  of  this  admiasion  waa  receiT- 
able,  notwithstanding  the  statute  9  Geo.  4.  c.  14. 
Bevin  t.  Gethtn,  12  Law  J.  Rep.  (m.8.)  Q.B.  87 ; 
8a.B.  740;  8  0.  &D.  64. 

To  assumpsit  bv  indorsee  against  msker  of  a 
promissory  note  &r  l,l602i  I6e.,  the  defendant 
pleaded,  that  he  had  made  the  note,  and  delivered 
It  to  P  B  without  any  consideration,  in  order  that 
P  B  might  raise  money  upon  it  for  the  defendant  i 
that  P  B  applied  to  the  plaintiff  to  advance  money 
Qpcn  it  who  thereupon  adTanoed  a  small  sum,  to 
wit,  200i.  only,  on  the  note,  and  that  the  note  waa 
thereupon  indorsed  to  the  plaintiff;  and  that,  bo- 
fore  the  commencement  of  the  auit,  the  plaintiff 
was  duly  paid  and  satisfied  by  the  defendant  all 
the  money  ao  advanced  aa  aforeaaid.  Replication, 
that  the  plaintiff  waa  not  paid  or  aatiafied  by  the 
defenduit  the  money  by  him,  the  plaintiii^  ao  ad« 
yanoed,  upon  the  aeourity  of  the  aaid  note  in  the 
firat  count  mentioned,  and  hia,  the  plaintiff*a  right, 
title,  and  cauae  of  action,  upon  and  in  reapect  of 
the  aaid  promissory  note,  in  manner  and  form  as  in 
the  plea  alleged.  At  the  trial,  the  defendant  offered 
no  evidence  of  payment  in  support  of  the  plea : — 
Held,  that  the  plaintiff  was  entitled  to  recover  the 
full  amount  of  the  note,  and  not  so  much  only  aa 
was  stated  in  ^e  plea  to  haye  been  adyanced  upon 
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it.    ilo6tM  T.  Lord  Mtddttoae,  1 2  Law  J.  Rep.  (h.i.) 
aB.821;  ID.&M.  30. 

Where  the  admissibility  of  eridence  depends 
upon  eertain  facts,  the  Judge  ought  to  decide  upon 
their  efiect,  and  ought  not  to  submit  them  to  the 
jury. 

Therefore,  where  it  was  objected  by  the  defen- 
dant, at  the  trial,  that  a  bill  of  exchange  with  a 
foreign  stamp  could  not  be  read,  on  the  ground 
that  it  was  drawn  in  this  country,  and  evidence  of 
the  fact  was  tendered,  and  refused  at  that  stage  of 
the  cause,  but  was  afterwards  received  as  part  of  the 
defendant's  case,  and  submitted  to  the  jury : — Held, 
that  the  Judge  ought  to  have  received  evidence  of 
the  place  of  drawing,  in  the  first  instance,  to  enable 
kirn  to  decide  upon  the  admissibility  of  the  bill, 
and  that  he  ought  not  to  have  submitted  the  evi- 
dence to  the  jury.  BartUtt  v.  Am'tA,  12  Law  J.  Rep. 
(v.s.)  Ezch.  287;  II  M.  &  W. 483. 

In  an  action  of  debt,  the  defendant  pleaded  never 
indebted,  and  pajrment.  The  plaintiff  gave  in  evi- 
dence a  memorandum,  in  which  the  defendant  ad- 
mitted  the  debt;  but  the  inference  arising  from  the 
same  memorandum  was,  that  the  debt  had  been  paid 
by  a  bill  of  exchange,  given  at  the  time  to  the 
plaintiff  by  the  defendant:— Held,  that  the  plaintiff 
might,  in  order  to  rebut  that  inference,  and  negative 
by  anticipation  the  plea  of  pajrment,  give  in  evi- 
dence the  bill  of  exchange  refeired  to,  though  on  an 
insufficient  stamp.  Smart  v.  Nokeg,  1 3  Law  J.  Rep. 
(ir.8.)  C.P.  79;  7  Sc.  (m.«.)  786. 

In  an  action  on  a  bill  of  exchange  against  H  and 
others,  members  of  a  mining  company,  a  notice  to 
admit  the  bill  was  given  under  Reg.  Oen.  Hil.  term, 
4  Will.  4.  in  the  following  form :— '*  BUI  of  exchange 
drawn  for  the  sum  of  12R  10«.  by  the  plaintiff  upon, 
and  directed  to  the  above-named  defendants  as 
'The  Newbridge  Coal  Company,'  Forest  Dean, 
Gloucestershire,  and  accepted  by  one  Henry  Bishop 
for  the  defendants" : — Held,  that  under  this  admis- 
sion the  defendants  could  not  dispute  the  authority 
of  Bishop  to  bind  them  by  his  acceptance.  Wiiket 
V.  Hopkhu,  14  LawJ.Rep.(N.s.)  C.P.225. 

A  party  who  admits  his  handwriting  to  a  bill  of 
exchange,  under  Reg.  Oen.  4  Will  4.  r.  20,  is  not 
thereby  precluded  from  objecting  to  the  sufficiency 
of  the  stamp.  Fane  v.  WhUtmgUmy  2  DowL  P.C. 
(na)  767 ;  Car.  &  M.  484. 

If  a  bill  of  exchange  or  promissory  note  be  drawn, 
accepted,  or  indorsed  by  one  of  two  persons  who  are 
partners  in  a  business  which  is  not  a  trade  {t.g,  as 
attomies)  in  the  name  of  the  firm,  and  the  partner 
who  did  not  write  the  names  of  the  firm  by  his  plea 
deny  the  drawing,  acceptance,  or  indorsement,  re- 
spectively, the  plaintiff  must  give  evidence  of  the 
authori^  of  the  other  partner  to  draw,  accept,  or 
indorse  m  the  name  of  the  firm ;  but  in  the  case  of 
a  commercial  firm  this  is  not  necessary,  as  there  is 
a  general  authority. 

P  &  R,  who  were  in  partnership  as  attomies, 
sued  as  the  indorsers  of  a  promissory  note,  indorsed 
by  P,  in  the  name  of  the  firm.  P  suffered  judg- 
ment by  default,  and  R  pleaded  that  he  did  not 
indorse : — Held,  that  in  order  to  shew  an  authority 
in  P  to  indorse  notes  in  the  name  of  the  firm,  parol 
evidence  could  not  be  given  of  other  bills  and  notes 
drawn,  accepted,  or  indorsed  in  a  similar  manner, 
and  paid  by  the  firm,  as  shewing  a  course  of  dealing, 


but  that  each  bill  and  note  must  be  produced  or 
accounted  for;  and  that  such  of  the  biUs  or  notes 
as  had  been  given  up  to  the  defendants,  when  psid, 
might  be  called  for  under  a  notice  to  produce,  snd 
if  not  produced,  secondary  evidence  might  be  givca 
of  their  contents. 

Held,  also,  that  evidence  might  be  given  of  failb 
and  notes  (which  were  product)  which  had  been 
drawn,  accepted,  or  indorsed  by  R,  in  the  name  of 
the  firm,  and  which  were  afterwards  paid  by  the  firm, 
as  this  was  evidence  of  a  mutual  authority  for  eseh 
partner  to  draw,  accept,  and  indorse  notes  and  biUi 
in  the  name  of  the  firm.  Leoff  v.  Pyne ,  Car.  &  liL 
458. 

If  a  witness  who  is  called  to  disprove  the  sigas- 
tnre  of  the  defendant  to  an  acceptance  states  that  he 
believes  the  signature  is  not  that  of  the  defendsaf^ 
and  gives,  as  his  reason  for  that  belief,  the  ahsenee 
or  presence  of  certain  peculiarities  which  he  sap  do 
or  do  not  exist  in  the  genuine  signatures  of  the  de- 
fendant, the  opposite  counsel  may  put  into  his  hand 
a  paper  unconnected  with  the  cauae,  and  ask  if,  in 
his  opinion,  that  contains  a  genuine  signature  of  the 
defendant ;  and  if  he  answer  in  the  affirmative,  he 
may  then  be  asked  "Does  the  signature  in  tfab 
paper,  which  you  say  is  genuine,  contain  the  tame 
peculiarities,  or  want  the  same  peculiarities  (as  the 
case  may  be)  which  yon  have  before  atated  as  your 
reasons  that  Uie  signature  in  dispute  is  not  genuine  ?" 
And  tembU,  that  if  the  witness  says  it  does  not,  it 
would  be  competent  to  lay  that  paper  befine  the 
jury,  that  they  might  judge  of  that  answer.  Ymmgi 
y.  Hinmer,  1  Car.ft  K.  51 ;  2  M.  Ar  R.  536. 

{h)  Production  rf  BiUtand  CJtoqmoi. 

In  an  action  for  a  cheque,  plea,  that  it  was  given 
for  money  lost  in  gaming,  and  issue  thereon : — Held, 
that,  the  plea  admittiii^  Caving  the  cheque,  it  wai 
not  necessary  to  produce  it  in  the  plaintiff's  csae^ 
nor  for  the  purpose  of  aiding  that  of  the  defendant, 
notice  to  produce  not  having  been  g:iven.  Rood  v« 
Gamblo,  10  Ad.  &  £.  597,  n. 

It  is  not  necessary,  on  a  writ  of  inquiry  to  ssmsb 
damages  on  a  bill  of  exchange,  that  the  bill  itadf 
should  be  produced,  in  order  to  entitle  the  plaintif 
to  more  than  nominal  damages.  Lame  v.  Jlsfiisf, 
11  Law  J.  Rep.  (n.8.)  aB.  51 ;  1  G.  &  D.  711 

To  a  declaration  in  assumpsit,  by  the  drawee 
against  the  acceptor  of  a  bill  of  exchange^  the  de- 
fendant pleaded,  that  he  agreed  to  accept  the  Inll  I7 
tray  of  part  payment  of  a  debt  due  from  himself  to 
the  plaintiff  in  conaderation  that  the  plaintiff wonld 
prove  the  debt  under  a  fiat  in  bankruptcy,  sgainit 
him,  the  defendant,  &c.,  whereby  the  bill  waa  void; 
iasne  being  taken  on  tiiispiea: — Held,  diat  the  de- 
fendant, not  having  g^ven  notice  to  produce,  eould 
not  call  on  the  plamtiff  to  prodnoe  tue  bill,  or  give 
secondary  evidence  of  its  contents,  in  snppcoi  of  hie 
plea.  Ooodered  v.  Armoar,  1 1  Law  J.  Rep.  (!!•>•) 
aB.  56;  3aB.956;  3G.  &D.206. 

(c)  IdetUUy  rf  ParHee, 

Upon  a  plea  denying  the  defendant's  acceptance 
to  the  bill  of  exchange  on  which  the  aetioB  it 
brought,  and  issue  thereon,  it  is  incumbent  on  the 
plaintiff  to  give  some  evidence  of  the  identity  of  the 
defendant  with  the  acceptor.  It  is  not  sufficient  to 
prove  the  acceptance  of  the  bill,  by  a  person  eallio^ 
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bsmwlf  by  the  defendants  Dftme»  but  otherwiM  nn- 
kaown  to  the  witneai.  B9U  t.  Gwm,  1 1  Law  J.  Rep. 
(ka)  C.P.  57. 

To  a  dcolaration  by  the  indoTsee  against  the 
maker  of  a  promissory  note,  the  defendant  pleaded^ 
fint,  that  he  did  not  make  the  note;  second,  that 
he  made  it  for  the  aoeommodation  of  the  plaintiC 
At  the  trial,  an  attesting  witness  to  the  note  stated 
that  he  saw  the  signature  to  the  note,  "  Hugh  Jones," 
written  b^  a  person  whose  oeenpation  and  residence 
he  desenbed,  but  he  adniittCMl  that  he  had  had 
no  communication  with  him  since,  and  that  the 
name  was  common  in  the  neighbourhood : — Held* 
no  proof  of  the  identity  of  the  defendant  with  the 
maker  of  the  note,  and  that  the  second  plea  could 
not  be  called  in  aid  for  that  purpose.  Jontt  r.  JaiuSf 
n  Law  J.  Rep.  (v.s.)  Exch.  266;  9  M.  &  W.  75. 

To  an  action  by  the  indorsee  against  the  acceptor 
of  a-  bill  of  exchange,  the  defendant  pleadMl  a 
denial  of  the  acceptance.  At  the  trial,  it  appeared 
that  the  bill  waa  directed  to  '*  Charles  Banner 
Crawford*  East  India  House,"  and  accepted,  **  C. 
B.  Crawford."  This  signature  was  proved  to  be 
the  handwriting  of  a  Charles  Banner  Crawford, 
who,  fire  years  ago,  was  a  clerk  in  the  East  India 
HoQse: — Held,  sufficient  evidence  of  the  identity 
of  the  defendant,  as  the  acceptor  of  the  bill.  Green" 
sUeUs  V.  Crauffgrdf  11  Law  J.  Rep.  (h.8.)  Exch. 
372 ;  9  M.  &  W.  314 ;  1  DowL  P.C.  (na)  439. 

In  an  actioa  against  the  acceptor  of  a  bill  of 
exchange,  it  is  not  necessazy  for  the  plainti£^  under 
ordinaiy  circumstances,  if  the  handwriting  of  the 
acceptor  has  been  proved,  to  give  evidence  of  his 
identity  with  the  defendant  on  the  record. 

A  witness  proved  the  handwriting  of  John  Thomas 
Ryde^  the  acceptor ;  that  he  knew  a  John  Thomas 
Ryde,  who  kept  an  account  in  the  bank  at  which  he, 
the  witness,  was  a  clerk ;  that  he  knew  his  hand- 
writing, and  had  often  paid  his  cheques  t — Held,  suf- 
ficient, without  shewing  that  this  was  the  same  John 
Thomas  Ryde  on.  whom  process  had  been  served. 
Baden  v.  Bffde,  12  Law  J.  Rep.  (11.B.)  aB.  276; 
4Q.B.626}  8  0.  &D.604. 

In  an  action  against  the  acceptor  of  a  bill  of 
exchange,  purporting  to  be  drawn  and  indorsed  by 
A  B,  proof  that  the  bill  waa  indorsed  by  the  same 
penon  who  drew  it,  is  sufficient,  though  that  per- 
■on  is  shewn  not  to  be  A  B.  SmUh  v.  Meneypemw, 
2  M.  3c  R.  317. 

(T)  Rule  to  compute. 

Serriee  of  a  rule  to  compute  principal  and  interest 
on  a  promissory  note,  upon  one  of  several  defen- 
dants, is  a  service  upon  all.  Jmht  or  Arnold  v. 
Rmt,  10  Law  J.  Rep.  (11.8.)  Exch.  1 20 ;  7  M.  &  W. 
462;  9  Dowl.  P.C.  219. 

The  service  of  a  mlewus  to  eompate,  was  stated 
to  be  by  delivery  to,  and  leaving  with Hitch- 
cock, at  the  defendant's  residence  in  Ravenshurst 
Street,  Birmingham,  a  true  copy  of  the  rule,  and 

■hewing  him  the  original,  and  that Hitchcock 

promised  to  deliver  the  said  copy  to  the  defendant : 
""-Held,  that  the  servioe  was  insufficient  Taylor  v. 
IVkiimerth,  11  Law  J.  Rep.  (n.8.>  Exch.  137 ;  9  M. 
&  W.  478 ;  1  Dowl.  P.C.  (h.s.)  600. 

It  cannot  be  shewn  as  cause  against  a  rule  to 
compule  principal  and  interest  on  a  bill  of  exchange, 
tbat  the  action  waa  commenced  before  the  bill  be- 
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came  due :  such  au  objection  ought  to  be  the  sob- 
jeot  of  a  substantive  motion.  Lurford  v.  Groomhridge, 

12  Law  J.  Rep.  (n.b.)  O-B.  99. 

Service  of  a  rule  to  compute  upon  a  servant  at  a 
counting-house,  is  insufficient  BUnvlandy,  VineteUy^ 

13  Law  J.  Rep.  (11.8.)  C.P.  15  ;    7  Sc.  (n.b.)  429; 
1  Dowl.  &  L.  P.C.  707. 

Service  of  a  rule  to  compute  upon  a  derk  at  a 
counting-house  is  insufficient     Warrick  v.  Batumi 

14  Law  J.  Rep.(N.6.)C.P.  34;    8  Sc.(n.B.)  667;  2 
Dowl.  &  L.  P.C.  596. 

Service  of  rule  to  compute  principal  and  interest 
on  a  banker's  cheque,  by  leaving  a  copy  with  a 
female  servant  at  an  inn  which  the  .landlord  had 
said  was  the  defendant's  usual  place  of  abode : — > 
Held,  insufficient  Tuck  v.  Cor/e,  13  Law  J.  Rep. 
(n.8.)  Exch.  39. 

So  where  a  copy  was  left  in  a  letter-box,  at  de- 
fendant's office,  over  which  was  written  **  letteis.*' 
Braham  v.  Sawyer,  13  Law  J.  Rep.  (n.b.)  Exch.  40. 


BILL  OP  LADING. 
[See  Shxf  anp  Shipping— Stamp.] 


BILL  OF  S4LE. 

[See  Dead  —  IvsviiANCfi,    Bottomry  Bond — 

Stamp.] 


BISHOP. 


[See  Clergy — Ecclesiastical  Law.] 

The  26  Qeo.  3.  c.  84,  empowering  the  Archbishop 
of  Canterbury  or  the  Archbishop  of  YorlL  for  the 
time  being  to  consecrate  to  the  office  of  a  bishop 
persons  being  subjects  or  citixens  of  countries  out 
of  His  Majesty's  dominions,  amended  by  5  Vict 
c  6 ;   19  Law  J.  Sut  137. 

The  performance  of  the  episcopal  functions  pro- 
vided for,  in  case  of  the  incapacity  of  any  bishop  or 
archbishop,  by  6  &  7  Vict  c.  62;  21  Law  J.  Sut 
119. 


■♦T-' 


BOND. 

[See  Limitations,  Statute  of — Principal 
and  sukety — replevin  *- stamp— tftust  and 
Trustee — ^Wastb.] 

(A)  Validity  op.  . 

(B)  Co»8TBVCTU>n  op. 

(C)  Lost  Boa^p. 

(D)  Pjeu^^din.gs,on,.in  qenkral. 

(E)  Debt  on  Bond. 

(a)  Msignment  qf  Breaches, 

(b)  PUaa  and  De  Injurid, 

(c)  Damages. 

(d)  Writ  qf  Inquiry*  ■ 

(e)  Payment  rf  Money  into  Court, 

(F)  Discharge  up. 


(A)  Validity  of. 
The  testator,  who  had  cohabited  with  A  for  many 
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yean,  aqd  had  had  three  children  hy  her,  executed 
a  bond  to  secure  to  her  an  annuity  after  his  death, 
and  deposited  it  with  his  own  solicitor,  for  safe  cus- 
tody. At  the  time  of  giving  instructions  for  the 
bond,  the  testator  stated  that  he  thought  he  ought 
to  provide  for  A  as  the  mother  of  his  children,  but 
that  it  was  not  his  intention  to  break  off  the  con- 
nexion ;  and  the  evidence  tended  to  shew  that  the 
connexion  did  in  fact  continue.  It  appeared  that 
the  bond  remained  in  the  custody  of  the  testator's 
solicitor,  and  that  A  did  not  know  of  its  existence 
till  after  the  testator's  death  -.—Held,  on  bill  by  A, 
that  the  bond  was  for  good  consideration,  and  being 
duly  sealed  and  delivered,  was  binding,  notwith- 
standing it  remained  in  the  possession  of  the  tes^' 
totor.  HaU  v.  Palmer,  IS  Law  J.  Rep.  (n.8.)  Ch. 
852 ;  8  Hare,  £82. 

(B)  CONSTKUCTION  OF. 

Gwynne  v.  BwmeU.^'Dig.  118;  7  C.  &:  F.  672. 

A  condition  of  a  bond,  after  reciting  that  one 
A  T  had  filed  a  bill  in  the  Court  of  Chancery 
against  nine  parties  (naming  them),  and  the  now 
defendant,  as  defendants,  was,  that  the  defendant 
should  pay  all  such  costs  as  the  said  Court  should 
award  to  aU  the  said  defendants : — Held,  that  the 
construction  of  this  condition  was,  that  the  defen- 
dant was  bound  to  pay  costs  to  all  or  any  of  the 
defendants,  except  himself,  to  whom  costs  should 
be  awarded.  Vetey  v.  Mantell,  1 1  Law  J.  Rep.  (N.B.) 
Exch.  99;  9  M.  &  W.  328. 

A  bond  was  given  to  the  plaintiffs,  a  mercantile 
firm,  conditioned  for  the  due  accounting  for  and 
payment  of  all  monies  received  by  B,  their  agent, 
on  account  of  the  plainti&  B  afterwards,  with 
the  knowledge  and  assent  of  the  plaintiffs,  takes  A 
into  partnership,  and  the  defendant  enters  into  a 
similar  bond  conditioned  for  the  due  accounting  for 
and  payment  to  the  plaintiffs  of  all  monies  received 
by  A  on  account  of  the  plaintiff: — Held,  first,  that 
the  defendant  was  not  liable,  within  the  meaning  of 
the  bond,  for  monies  received  by  A  and  B.  Se- 
condly, that  letters  written  by  the  defendant,  shew- 
ing his  knowledge  of  the  partnership  between  A 
and*  B,  could  not  be  looked  at  for  the  purpose  of  so 
extending  his  liability.  Lastly,  that  in  an  action 
on  the  bond,  the  defence  was  properly  raised  by  a 
plea  denying  the  receipt  by  A  of  the  monies  men- 
tioned in  the  declaration  to  the  use  of  the  plaintifis. 
The  CcrporaHon  of  the  lAmdor*  jissuranee  v.  Bold,  14 
Law  J.  Rep.  (n.8.)  Q.B.  60. 

(C)  Lost  Bond. 

A  hill  was  filed  for  relief  in  respect  of  a  lost  bond, 
which  was  alleged  to  have  been  altered  after  its 
execution: — Held,  that  the  doctrine  laid  down  in 
Sin^on  v.  Lord  Howden  did  not  apply ;  for  the  bond 
being  lost,  the  objection  would  not,  at  law,  appear 
on  the  face  of  it     WilUatn*  v.  FUghi,  5  Bea.  41. 

(D)  Proceedings  on,  in  oenebal. 

Quo  warranted t  were  filed  against  some  members 
of  a  corporation,  the  validity  of  whose  appointment 
depended  on  the  validity  of  an  old  bye- law  of  the 
corporation.  At  a  meeting  of  the  corporate  body, 
the  members  agreed  that  the  town  clerk  should 
defend  the  quo  warranto* m,  and  one  of  the  members 
was  requested  to  attend  to  the  defence  on  behalf  of 


himself  and  the  other  members,  but  no  resoktioii 
to  that  effect  was  passed  and  entered  in  their  books. 
The  defence  was  unsuccessful,  and  the  Isst-men- 
tioned  member  paid  the  expenses,  for  the  amount 
of  which  the  corporation  gave  a  bond.  A  bill  filed 
to  have  this  bond  delivered  up  to  be  cancelled,  was 
dismissed  with  costs.  7%e  Jloyor,  Sj^  of  C^ftm 
Dartmouth  Uardaett  v.  Uoldoworth,  18  Law  J.  Kef, 
(N.8.)  Ch.  178. 

An  equitable  title  to  money  secured  by  bond  is 
not  of  itself  sufficient  to  entitle  the  party  interested 
to  sue  the  obligor  in  equity  for  payment  of  the 
money.    Rose  v.  Clarke,  1  Y.  &  CoU.  C.C.  6ii, 

An  obligor  of  a  bond  after  notice  that  it  had  been 
assigned  on  trusts  of  the  particulars  of  which  there 
was  no  proof  of  his  being  cognisant,  made  paymeoti 
to  parties  not  entitled  thereto^  some  by  order  of  the 
trustee,  and  some  to  the  executrix  of  the  obligee 
without  such  order : — Held,  that  the  obligor  was 
not  responsible  to  the  cestui  que  trust  for  the  fwDier, 
but  was  liable  to  repay  the  latter.  Roberts  v*  Lltyd, 
2  Bea.  876. 

(E)  Debt  on  Bond. 

(a)  AsHgnment  rf  Breaches. 

The  sUtute  of  8  &  9  Will.  8.  c  U.  s.  8.  does  not 
authorize  the  assignment  of  breaches  in  a  replies- 
tion  which  traverses  a  material  averment  in  the  plea. 

Therefore,  where,  to  a  declaration  in  debt  on  s 
bond,  the  defendant,  after  setting  out  the  conditva 
of  the  bond  on  oyer,  pleaded  performance  of  part 
of  the  condition  only,  and  matter  of  excuse  for 
non -performance  as  to  the  residue: — Held,  that  a 
replication,  incorporating  an  assignment  of  breaches 
with  a  traverse  of  the  matters  of  excuse,  was  bad,  on 
the  ground  that  the  statute  authorises  no  double 
pleading,  except  the  multiplication  of  such  breacbes 
as  could  have  been  properly  assigned  at  common 
law.  Wehh  v.  Jam/es,  1 1  Law  J.  Rep.  (n.b.)  Exdi. 
88 ;  8  M.  &  W.  645 ;  1  Dowl.  P.C.  (n.8.)  Z^. 

To  a  declaration  in  debt  on  a  bond,  conditioDed 
for  the  payment  of  1,00(M.  on  a  day  certain,  and  for 
the  performance  of  the  covenants  in  a  certain  inden- 
ture, the  defendants  pleaded  a  general  plea  of  per- 
formance of  all  things  mentioned  in  the  conditioD. 
The  plaintiff,  by  his  replication,  denied  that  the  de- 
fendants paid  the  said  sum  of  l,(M)OiL  in  manner  and 
fbrm  as  alleged,  concluding  to  the  country : — Hdd, 
upon  speciid  demurrer  to  the  replication,  that  it 
properly  concluded  to  the  country,  as  theallegalioii 
of  such  payment  must  be  implied  in  the  pies,  or  it 
would  have  been  bad ;  and  that  as  the  plaintJiTwaB 
proceeding  solely  on  the  breach  in  non-payment  of 
the  money,  it  was  not  necessary  for  him  to  assign 
breaches  under  8  &  9  Will.  3.  a  11. 

Semble,  that  the  plea  of  general  perfonnanee 
would  have  been  bad  on  special  demurrer,  as  the 
bond  was  conditioned  for  the  performance  of  several 
matters,  and  the  plea  ought  to  have  contained  a 
distinct  allegation  of  the  payment  Roakes  t. 
Manser,  14  Law  J.  Rep.  (N.a.)  C.P.  199. 

Debt  on  bond,  for  bxB  payment  by  tiie  defeodaot 
to  the  plaintiff  of  money  on  demand.  Plea,  no 
demand  before  action.  Replication,  that  there  bad 
been  such  a  demand,  concluding  to  the  country :-~ 
Held,  good.  Thome  v.  Jenkku,  14  Law  J.  Rep.  (ka) 
Exch.  76 ;  12  M.  fir  W.  614  {  1  Dowl.  8;  L.  P.C 
604 
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{b)  Pleoi  tmd  De  InjuriL 

To  debt  upon  bond  against  the  anrety,  he  pleaded, 
that  after  the  making,  &e^  ''a  certain  material 
addition  was  made  to  the  condition  thereof,  by  the 
plaintifl^  and  with  his  priTitj,  and  without  the 
knowlec^  or  consent  of  toe  defendant,  whieh  addi- 
tion is  as  follows,  that  is  to  saj,"  &c. : — Held,  that 
the  plea  was  bad  upon  general  demurrer,  as  being 
too  looee,  and  for  not  stating  that  the  addition  was 
made  in  writing. 

Whether  the  replication  de  h^wriA  n  good  to  this 
plea  auan.  Harden  v.  Citfwm,  10  Law  J.  Rep. 
(H.8.)  Q-B.  159 ;  1  O.  &  D.  22. 

(c)  Damages, 

In  an  action  on  a  bond,  damages  cannot  be  re- 
covered beyond  the  amount  of  the  penalty. 

A  Jndge  at  chambers  may  order  proceedings  to 
be  stayed  upon  payment  of  the  penalty  and  the 
costs  M  the  action,  Braiucamhe  v.  Searhraugh,  and 
Bfwueombe  y.  Heaih,  13  Law  J.  Rep.  (if.8.)  Q.B. 
246. 

(d)  Writ  (^  Inqwry, 

In  debt  on  an  administration  bond,  judgment  by 
de&ult  haying  been  sufiered,  and  brsaches  assigned, 
pursuant  to  8  ft  9  Will.  d.  c.  11.  s.  8,  the  Court 
allowed  the  writ  of  inquiry  to  be  executed  before 
the  Chief  Justioe,  notwithstanding  the  8  &  4  WilL  4. 
e.  42.  a.  16,  but  only  granted  a  rule  nUi  in  the  first 
lustaneeu  TkeArMUihop  rf  Cemterhmry  y.  BuHmg- 
<M,  1  DowL  P.C.  (k.8.)  285. 

(e)  Paywumt  rf  Money  inio  Cowl, 

To  an  action  of  debt  on  bond,  by  the  executor  of 
the  obligee  in  trust,  the  defendant  in  his  plea  set 
out  the  conditiott  whereby  the  bond  was  to  be  void, 
if  the  obligor,  after  his  marriage,  should  die  in  the 
lifetime  of  his  intended  wife,  and  his  heirs,  execu^ 
tors,  ftc.  should  within  six  months  after  his  decease 
pay  to  the  obligee  the  sum  of  1,500/.  in  trust  for 
the  intended  wife  of  the  obligor.  But,  if  the  wife 
should  die  in  the  lifetime  of  the  obligor,  the  bond 
was  to  be  yoid,  if  he  should  pay  to  the  persons  to 
whom  bis  said  intended  wife,  by  any  will,  writing, 
&c.,  ahould  giye  or  bequeath  all  or  any  part  of  the 
said  sum  of  1,500/.  The  defendant  then  pleaded 
payment  into  court  of  315i.  principal  money  and 
interest  due  upon  the  bond,  together  with  11/.  for 
costs,  ayerring  that  those  sums  were  the  full 
amount  due  for  principal,  interest,  and  costs,  but  not 
alleging  the  fact  or  the  time  of  the  wife's  death : — 
Held,  on  demurrer,  that  payment  of  money  into 
court  under  the  4  &  5  Ann.  c.  16.  in  discharge  of 
principal,  interest,  and  costs,  on  a  bond,  could  not 
bepl«uied. 

Semhk — ^that  this  was  a  bond  conditioned  for  the 
psyment  of  money  upon  a  contingency,  and  there- 
fore not  within  the  statute  4  &  5  Ann.  c.  16.  Eng- 
land v.  Waieon,  1 1  Law  J.  Rep.  (h.s.)  Exeh.  102 ;  9 
H.  ft  W.  888 ;  1  Dowl.  P.C.  (n.s.)  898. 

(F)   DiSCHA&OB  OF. 

A  and  B  enter  into  a  joint  and  seyeral  bond  to 
C,  D  snd  £.  C  delivers  the  bond  to  A  (who  was 
her  sod)  for  safe  custody,  and  after  for  some  time 
receiving  the  interest  from  A,  she  and  D,  another 


of  the  obligees,  die ;  B,  one  of  the  obligors,  also  dies, 
when  his  executors  and  A  make  an  airangement 
together,  without  the  privity  of  £,  the  surviving 
obligee,  and  erase  the  name  and  seal  of  B  firom  the 
bond : — Held,  that  this  did  not  invalidate  the  bond 
as  against  A,  and  that  on  his  bankruptcy  the  sur- 
viving obligee  might  prove  for  the  amount  of  the 
principal  and  interest  due  upon  the  bond.  Eg  parte 
AnlM  re  AnM,  8  M.  D.  ft  D.  878. 


BOTTOMRY  BOND. 

[See  Insurance.] 


BREACH  OF  THE  PEACE. 
[See  False  Imfkibonmbnt.] 


BRIDOE. 


The  repair,  improvement  and  rebuilding  of 
oounty  bridges  provided  for  by  4  &  5  Vict,  c  49 ; 
19LawJ.SUt  88. 

Where  water  overflowing  level  lands  was  at  one 
place  confined  between  banks,  although  the  bed 
never  averaged  more  than  two  feet  and  a  half  in 
depth,  but  was  never  dry,  and  a  bridge  had  been 
built  over  that  part  before  the  48rd  Geo,  8.  c.  59 : 
— Held  to  be  a  county  bridge,  although  it  might  not 
have  been  necessary  for  the  convenience  of  the 
public  when  built,  and  that  the  county  was  liable 
to  repair  it.  Regina  v.  the  Inhahita$Ue  of  Oioncea^ 
ierehire,  Car.  &  M.  506. 

Certain  parts  of  a  structure  will  not  be  necessarily 
excluded  from  being  considered  as  parts  of  a  county 
bridge,  repairable  by  the  county,  because  water  does 
not  at  all  times  flow  under  them :  and,  therefore, 
where  it  was  found  on  a  special  case,  that  the  whole 
structure  contained  forty-two  arches;  diat  under 
f.ye  arches  at  the  eastern  end,  the  river  Trent 
flowed ;  that  under  one  of  eight  at  the  western  end, 
a  brook  always  flowed ;  that  the  other  twenty-nine 
arches  were  mterspersed  throughout  the  space  be- 
tween the  five  and  eight  arches ;  that  in  times  of 
flood  the  water  flowed  under  all  the  arches ;  that 
under  the  greatest  number  of  arches  between  the 
eighth  and  the  fifth,  there  was  always  stagnant 
water,  but  under  the  others,  sometimes  no  water ; 
and  the  case  further  found,  that  the  whole  of  the 
structure  from  beginning  to  end  (containing  the 
forty-two  arches,)  had  from  all  time  been  called 
Swarkestone  Bridge,  and  the  county  of  Derby  had 
from  time  immemorial  repaired  the  whole  structure, 
and  the  road  and  battlements  ftom  beginning  to 
end : — Held,  that  judgment  should  be  entered  for 
the  Crown,  where  these  facts  were  proved  upon  an 
indictment  against  the  inhabitants  of  the  county  for 
not  repairing  some  of  the  arches,  between  the  five 
at  the  eastern,  and  the  eight  at  Uie  western  end  of 
this  bridge. 

Whether  an  arch,  or  a  number  of  arches,  con- 
structed over  Mtagnant  water,  may,  under  certain 
circumstances,  be  considered  a  bridge — quare.  Re- 
gina  V.  the  inkabitantM  of  DerhyMret  1 1  Law  J.  Rep. 
(11.8.)  M.C.  51 ;  2  O.  &  D.  97. 

At  common  law,  the  liability  to  repair  bridges 


L 


156 


BRIDGE— BROR£a— BURGLARY. 


iewmrm  is  thxoini  nltiiiiately  on  the  owner, 
OS  beiwcea  him  and  the  oecnpier  of  the  land. 

Where  a  leasee  of  laoda,  of  which  the  owneia 
weie  Hahle  to  the  repair  of  a  bridge  raticmt  tenurm, 
eorenaBted  to  pay  hia  rent  *'  tree  and  clear  of  all 
taxca  and  dedoetiona,  parliamentarj  or  parochial/' 
and  bj  certain  local  acta  it  was  proTided,  that  the 
swners  of  these  lands  might  hold  meetinga,  and 
make  at  soch  meetings  mtes  and  assessments  on 
the  landa,  Urt  the  purpose  of  such  repair : — Held, 
that  SDch  a  rate  was  not  a  parliamentary  or  paro- 
chial tax ;  and  eonaeqnently,  that  the  occupier  was 
not  liable  to  pay  it,  in  addition  to  his  rent.  Baker 
T.  GneukUi,  11  Law  J.  Rep.  (na)  aB.  161 ;  2  O. 
&D.485. 

Upon  an  indictment  against  the  inhabitants  of  a 
township,  charging  them  with  the  repair  of  a  bridge, 
by  a  prescriptiTe  liability,  the  decltfation  of  an  in- 
habitant of  the  township  is  admissible  in  cTidence 
against  the  township,  on  the  ground  that  he  is  a 
party  to  the  record,  although  he  be  not  a  rated  in- 
habitant 

The  indictment  stated,  that  from  time  whereof, 
iic,  there  hath  been  and  still  is,  a  certain  common 
and  public  bridge,  &c.  (describing  it),  and  that  one 
•part  of  the  said  bridge  lies  in  tSs  township  of  A, 
and  was  out  of  repair,  and  that  the  inhabitants  of 
the  township  of  A,  from  time  whereof,  &c.,  hare 
repaired,  and  have  been  used  and  accustomed  to 
repair,  &cl  the  aaid  part  of  the  bridge  in  the  town- 
ship of  A.  It  appeared  in  eTidence  that  the  part 
of  the  bridge  in  the  township  of  A  consisted  of  part 
of  the  centre  arch  of  the  bridge,  and  of  three  other 
arches,  and  that  about  the  year  1806,  the  township 
of  A  had  widened  the  part  of  the  centre  arch  which 
was  in  A  about  six  feet,  making  it  about  fifteen  feet 
in  width,  instead  of  nine.  The  other  arches  in  A 
remained  unaltered: — Held,  that  the  indictment, 
charging  a  prescriptive  liability  to  repair  the  bridge, 
was  sufficient,  as  at  all  events  the  township  sdll 
remained  liable  for  the  ancient  part 

JSemble — ^per  Lord  Denman,  C.J.,  and  Patteson, 
J.,  that  the  widening  of  the  bridge  was  only  in 
the  nature  of  a  repair,  and  did  not  so  far  alter  the 
character  of  the  bridge  as  to  enable  the  township  to 
throw  the  repairs  of  the  new  part  upon  the  county. 
Regina  v.  the  InhabitaaUt  of  Jdderbury,  13  Law  J. 
Rep.  (n.s.)  M.C.  9 ;  s.  c.  Regina  ▼.  Jdderiey,  6  Q.B. 
187  ;  I  D.  &  M.  324. 

Though  the  statute  5  &  6  WilL  4.  c.  50.  does  not 
empower  a  Judge  to  certify  for  costs  in  the  case  of 
a  county  bridge,  and  although  it  repeals  in  terms 
the  Stat  18  Geo.  8.  c.  78,  which  gave  a  power  of 
certifying  for  costs  in  the  case  of  lughways,  yet  the 
48  Geo.  3.  e.  69,  having  extended  to  county  bridges 
all  the  provisions  of  that  act  as  to  penalties,  for- 
feitures, and  other  matters : — Held,  that,  under  the 
48  Geo.  3.  o.  69,  the  power  to  certify  for  costs  in  the 
case  of  a  county  bridge  was  kept  alive.  Regma 
V.  the  Inhabiianit  rf  Merioneth^ire,  13  Law  J.  Rep. 
(1I.B.)  M.C.  168. 


broker,  to  sell  certain  oil,  and  to  deliver  the  suns 
to  the  purchaser,  according  to  the  terms  of  the  con* 
tract  of  sale ;  that  the  defendant  made  a  contract 
with  P,  whereby  the  plaintiA  sold  to  P  the  said  oil, 
to  be  delivered  in  the  Thames,  and  the  amount  to  be 
paid  for  on  deliTery,  in  ready  money;  that  the  oQ 
was  consigned  to  the  defendut,  who  took  upon  kim- 
■elf  the  d^very,  according  to  the  terms  of  the  said 
contract ;  that  it  was  the  duty  of  the  defendant,  et 
seek  broker  aa  afoTesaid,  to  use  all  reasonable  caxe 
that  the  oil  should  not  be  delivered  to  P,  or  any 
other  person,  without  the  price  being  paid  to  him, 
according  to  the  terms  of  tke  contract ;  yet  the  de> 
fendant,  not  regarding  hia  duty,  but  contriving,  frc, 
did  not  use  reaaonable  care  that  the  oil  should  not 
be  delivered  to  P,  or  any  other  person,  without  the 
price  being  paid,  but  neglected  so  to  do,  and  so 
negligently  behaved,  that  by  his  mere  negligence 
the  oU  was  delivered  to  H  &  Co.  without  tibe  price 
being  paid.  A  verdict  having  passed  for  the  pudii- 
tifis,  the  Court  of  Queen's  Bench  arreeted  the  judg- 
ment, on  the  ground  that  the  declaration  stated  die 
duty  of  keeping  the  gooda  until  payment  aa  resnllr 
ing  from  the  defendant's  character  a*  broker,  wheresi 
no  such  duty  attached  to  a  broker  ather  at  oommon 
law  or  by  statute. 

Held,  on  enror,  first,  that  the  action  might  be 
brought  in  tort  as  well  aa  in  assumpsit: 

Secondly,  that  the  duty  of  the  defendant  did  not 
appear,  inm  the  declaration,  to  have  arisen  from 
his  character  as  broker,  but  arose,  aa  an  inference 
of  law,  from  the  contract  stated  in  the  deelacatiott. 
Boorman  v.  Brown,  11  Law  J.  Rep.  (n.b.)  Exeh.  437; 
2  G.  8r  D.  793 ;  and  see  s.  c.  10  Law  J.  Rep.  (v.ai) 
aB.273;  4P.&D.401. 

Where  A  employs  B,  a  broker,  to  procure  a  char- 
ter for  a  ship,  and  B  employs  C,  anoAer  broker, 
temble,  that  evidence  of  a  custom  of  trade  is  ad- 
missible to  shew  which  of  the  brokers  is  entitled  to 
be  paid  the  commission  by  A. 

The  body  of  the  charter  contained  this  daose:— 
**  The  vessel  to  be  consigned  to  C  8c  Co.,  at  Liver- 
pool, or  to  their  agents  at  her  port  of  discharge  ia 
the  United  Kingdom ;"  and  in  the  margin  was  the 
following  memorandum : — "  This  charter  subject  to 
5^  per  cent,  payable  by  the  ship :" — Held,  that  the 
jury  might  infer,  from  the  fact  of  A  having  exe- 
cuted this  charter,  an  implied  contract  by  him  to 
pay  C  his  commission.  Snuth  v.  Boutdter,  1  Car. 
&K.673. 


BROKER. 

[See   Inburakcb — Principal  akd   Agent — 
Ship  and  Shipping.] 

The  declaration,  which  was  in  case,  stated,  that 
the  plaintifis  had  employed  the  defendant  as  an  oil 


BURGLARY. 

The  burglariously  breaking  and  entering  a  dwell- 
ing-house, with  intent  to  commit  a  rape,  is  not  a 
crime  which  includes  an  assault;  and,  therefore,  is 
an  indictment  for  such  a  bui^lary,  the  priaoner 
cannot  be  convicted  of  an  assault  under  the  llth 
section  of  the  stat  1  Vict  c  85. 

An  indictment  charged  a  prisoner  with  having 
burglariously  broken  and  ent^ed  adwelling-honas, 
**  with  intent  one  A  D,  in  the  said  dwelling-honv 
then  being,  violently  and  against  her  wUl,  thee  a»d 
there,  feloniously  to  ravish  and  carnally  know."— 
Whether  that  allegation  ia  sufficient  without  the 
words  "in  the  said  dwelling-house"  after  the  woida 
"  then  and  there,"  qtuere,  Regma  v.  Watkm,  Car. 
&  M.  264. 
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'  In  an  indietment  for  burglary  it  is  siifficient  to 
-allege  that  the  burglary  was  committed  at  a  place, 
ttaming  it,  e.^.,  **at  Norton-jnxta-Kempsey,  m  the 
eeonty  afereiaid,"  without  stating  the  place  to  be  a 
pariah,  yIII,  chapelry,  or  the  like.  Regma  t.  BrookUt 
Car.  &  M.  544. 

The  alterations  made  in  the  law  with  respect  to 
burglary  by  the  sUt  7  Will.  4.  &  1  Vict  c.  86, 
«B  to  the  hours,  and  as  to  the  punishment,  do  not 
make  it  necessary  for  an  indictment  for  that  o£fenoe 
to  conclude  eimtra  formam  tiaiutif  as  the  alteration 
with  respect  to  the  hours  does  not  alter  the  oilence, 
and  the  mere  diminution  of  the  pnniahment  does 
not  make  that  conclusion  necessary.  Begima  y. 
Poil9,  1  Car.  &  K.  77. 

An  indictment  for  burglary  charged  the  prisoner 
widi  breaking,  in  the  night-time,  into  the  dwelling- 
house  of  £  B,  *'  with  intent  tke  goods  atut  battels  in 
the  oame  dwolUmg-hmue  then  and  there  feloniously 
and  burglariously  to  steal,  and  stealing  the  goods 
of  B  B."  It  appeared  that  the  house  was  that  of 
B  B,  bat  that  the  goods  the  prisoner  stole  were  the 
joint  property  of  £  B  and  two  others :— Held,  that 
if  it  was  prored  that  the  prisoner  broke  into  the 
house  of  £  B  with  intent  to  steal  the  goods  there 
generally,  that  would  be  sufficient  to  sustain  the 
charge  of  burglary  contained  in  the  indictment, 
without  proof  of  an  intent  to  steal  the  goods  of 
the  particular  person  whose  goods  the  indictment 
ehsiged  that  he  did  steal  Rtgkia  v.  CfarAv,  1 
Car.  ft  K.  421. 

A  ft  B  were  indicted  for  burglary  and  stealing. 
A  part  of  the  stolen  property  was  found  in  the 
house  of  each  of  the  prisoners  : — Held,  that  the 
wife  of  A  was  a  competent  witness  to  prove  that 
she  took  to  B's  house  the  stolen  proper^  that  was 
fMmd  there.    Reghm  t.  SiUt,  1  Car.  ft  K.  494. 


BURIAL. 
[See  Baptism — Cleaot.] 


BUTTER  AND  CHEESE. 

Certain  Acts  for  regulating  the  trade  in  butter 
and  cheese  repealed  by  7  ft  8  Vict  c.  48  ;  22  Law 
J.  Stat  1 17. 


CANADA. 

Payment  of  the  interest  on  a  loan  of  l,500,000i. 
to  be  raised  by  the  proyinee  of  Canada,  guaranteed 
by  5  &  6  Vict  c.  1 18 ;  20  Law  J.  SUt  439. 


CANAL  COMPANY. 

Canal  companies  and  the  commissioners  of  navi- 
gable rivers  empowered  to  vaiy  their  tolls,  rates, 
and  charges  on  mffisrent  parts  of  their  navigations, 
by8ft9Victc.28;  23 Law  J.  Stot  140. 

Canal  companies  enabled  to  become  carriers  of 
goods  upon  their  canals,  by  8  &  9  Vict  c.  42|  28 
Law  J.  Stat.  214. 

The  31st  section  of  the  Oakham  Canal  Act 
enabled  the  proprietors  of  lands  *'  to  contract  for, 


sell,  and  convey"  their  lands  to  the  canal  company, 
and  all  such  contracts,  sales,  and  conveyances  weie 
to  be  made  at  the  expense  of  the  company,  and 
*'  inroUed  with  the  clerk  of  the  peace."  The  47th 
section  enacted,  that  *'  upon  payment  of  such  sum 
or  sums  of  money  as  shall  be  contracted  or  agreed 
for  between  the  parties,  or  determined  and  adjusted 
by  the  said  commissioners,  or  any  five  or  more  of 
them,  or  assessed  by  such  juries  in  manner  herein- 
before respectively  mentioned,"  the  lands  should 
vest  in  the  company:— Held,  that,  in  order  to  vest 
the  lands  in  the  company,  the  contract  must,  hw 
Teieiten.ce  to  the  Slst  section,  be  in  writing,  an^ 
therefore,  that  proof  of  payment  only  by  the  com- 
pany for  particular  lands,  was  not  sufficient  proof 
of  the  title  to  those  lands  being  in  the  company. 
Barborotigh,  Earl,  v.  Shardiow,  10  Law  J.  Rep. 
(N.8.)  £zcb.  246;  7  M.  ft  W.  87. 

An  act  of  parliament,  passed  in  32  Oeo.  3.  for 
making  a  certain  canal  in  the  county  of  N,  em- 
powered ''  any  proprietor"  of  coal  mines  to  make 
''any  railwavs  or  roads"  to  convey  his  coals  to 
the  said  canal  over  the  lands  of  any  person,  tender- 
ing satisfaction,  ftct — Held,  that  other  proprietors 
than  those  who  were  such  at  the  passing  of  the  aot 
or  the  making  of  the  railroad  were  entitled  to  make 
railroads,  and  that  they  were  empowered  to  make 
railroads  to  be  traversed  with  locomotive  engines, 
although  such  were  not  known  at  the  passing  of 
the  aot  BUkop  v.  Norths  12  Law  J.  Rep.  (ma) 
Bzch.  362 ;  1 1  M.  ft  W.  418. 

A  canal  company  was  empowered  bv  act  of  par- 
liament to  take  for  tonnage  upon  all  coals,  ftc, 
and  other  commodities  whatsoever  conveyed  upon 
the  canal,  certain  rates  not  exceeding  the  sum  of 
2^d,  for  every  ton  on  entering  or  passing  out  of  the 
canal,  and  also  not  exceeding  l|<i  a  mile  for  every 
ton  of  coaly  ftc,  sxcept  all  dung,  soil,  marl,  ashes, 
and  other  nuamrs,  other  than  lime,  which  was  to 
pay  half  the  said  tolls.  The  96th  section  enacted, 
*'  that  no  boat  should  pass  through  any  of  the  locks, 
unless  such  boat  should  pay  a  duty  equal  to  what 
would  be  paid  by  a  vessel  loaded  with  a  burden  of 
thirty  tons,  or  unless  it  should  be  returning  after 
having  passed  the  canal  with  a  greater  burden  than 
thirty  tons : — Held,  that  a  vessel  laden  with  thirty- 
aight  tons  of  manure,  which  had  entered  the  canal, 
and  paased  some  miles  along  it,  was  not  liable  to 
any  toll  on  returning  through  the  lock  empty,  after 
discharging  her  cargo.  HtM  v.  the  Chrantham  Canai 
NtmigaHon  Company,  13  Law  J.  Rep.  (na)  £xch. 
283;  13M.&W.  114. 

A  power  given  by  a  local  act  to  a  canal  company 
to  make  bye-laws  for  the  good  government  of  the 
company,  for  the  good  and  orderly  using  of  the 
navigation,  and  of  warehouses,  whaifs,  &&,  and  for 
the  well  governing  of  the  bargemen,  does  not 
authorize  Uiem  to  dose  the  canal  on  Sundays  by  a 
chain  suspended  across  it;  and  a  bye-law  ibr  so 
closing  the  canal  on  Sundays  is  illegal  and  void. 
The  Colder  and  HehUe  Namgation  Company  v.  PU* 
iing,  14  Law  J.  Rep.  (m.8.)  Exch.  223 ;  14  M. 
ft  W.  76. 


CARRIER. 

[See  NBOtioBHCB — Railway  Company — 
pLSAoma — Sbip  ajix)  SHippiva.] 
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(A)  RiORTB  AMD  LIABILITIX8  OF. 

(B)  Limitation  of  Liability  bt  Noticb. 

(C)  Tbndbr  of  Carbiaox  Monbt. 
Whbn  a  Bailee  foe  Rewabd. 

COMVBBBION  bt  MI8-DELIVBBT. 


(E) 


(A)  Rights  and  Liabilities  of. 


The  Grand  Junction  Railway  Company  were 
authorized  by  their  aet  of  parliament,  8&4  Will.  i. 
c  xxxiv.  8.  166.  to  carry  and  convey  upon  the 
railway  all  such  pa88Miger8»  goods,  merchandise, 
&c  as  should  be  offered  to  them  for  that  purpose, 
and  to  make  such  natonable  charge  for  such  car- 
riage and  couTeyance  as  they  might  from  time  to 
time  determine  on.  Section  159.  authorised  the 
company  also  to  fix  the  sums  to  be  charged  in 
respect  of  small  parcels,  not  exceeding  5001bb 
weight  each.  By  the  4  Will.  4.  c  iv.  s.  19.  they 
were  empowered  to  carry  passengers  and  goods  on 
other  railways,  and  to  mdce  such  reasonable  charges 
for  such  carriage  as  they  should  determine  on. 
And  by  another  act,  the  3  YicL  c.  xlix.  s.  26.  it  was 
enacted,  that  the  charges  by  the  former  acts  au- 
thorized to  be  made  for  the  carriage  of  passengers 
or  goods  should  be  at  all  times  charged  eqwaUy 
and  after  the  same  rate  in  respect  of  all  pas- 
sengers, goods,  &C.  conveyed  or  propelled  by  a 
like  carriage  or  engine^  passing  on  the  same  por- 
tion of  the  Une,  and  under  the  same  dreumstances. 
The  company  published  a  list  of  rates  for  the 
carriage  of  merchandise,  divided  into  seven  classeSt 
of  which  the  lowest  was  16«.  and  the  highest  60«* 
per  ton ;  and  for  boxes,  balea,  hampers,  or  other 
packages,  when  they  contained  parcels  or  other 
packages  or  things  under  1121b.  weight  each, 
directed,  consigned,  or  intended  for  difierent  per- 
sons, or  for  more  than  one  person,  they  imposed  a 
chaige  of  Id.  per  lb.  weight: — Held,  that  this  last 
was  not  a  reannahU  charge  in  the  case  of  a  package 
above  5001b.  weight,  made  up  by  a  carrier,  and 
directed  to  one  person,  although  containing  a  num- 
ber of  parcels  under  1121b.  weight  each,  consigned 
or  directed  to  different  persons. 

The  company  also  became  carriers  on  the  Lon- 
don and  Birmingham  line,  and  published  a  list  of 
charges  for  the  carriage  of  goods  from  Manchester 
to  London,  among  which  *'  Manchester  packs" 
were  charged  3«.  Zd,  per  cwt.  or  65$,  per  ton.  At 
the  foot  of  this  list  was  a  notice  that  '*  goods  were 
brought  to  the  station  at  Camden  Town  without 
extra  charge,"  and  that  there  was  *' no  charge  for 
booking  or  delivery  in  London.*  The  company 
made  an  agreement  with  C.  &  H.  that  the  latter 
should  can^  from  the  station  at  Camden  Town  and 
deliver  in  London,  all  such  goods  carried  by  the 
railway,  and  for  so  doing  should  receive  lOt.  per 
ton  out  of  the  entire  charge  of  65«.  per  ton : — Held, 
that  under  these  circumstances  the  charge  of  65<. 
per  ton,  when  made  to  any  other  persons  who  were 
ready  to  receive  their  goods  at  the  station  at  Camden 
Town,  was  both  unreeuonabU  and  unequal.  Pick/ord 
V.  the  Grand  Junction  Railway  Company,  10  M.  & 
W.  399. 

The  book-keeper  of  the  defendants,  a  railway 
company,  whose  road  was  known  not  to  extend 
beyond  a  certain  point,  but  to  be  connected  with 


other  roads,  on  reerfving  a  box,  directed  to  m  pltee 
beyond  that  point,  bo&ed  it,  and  informed  the 
bearer  that  the  box  had  better  be  paid  for  on  its 
arrival : — Held,  in  an  action  against  the  defendant! 
for  the  value  of  the  box,  whidi  had  been  lost  oa 
the  road,  diat  this  was  primd  Jucm  evidence  of  a 
oontraet  by  them  to  carry  theboxsafely  to  its  pises 
of  destination.  Muichamp  v.  <As  Ltmeagter  mi 
PmUm  JumtUm  BmSkoay  Compmy^  10  Law  J.  Rep. 
(11.B.)  Exch.  460 ;  8  M.  &  W.  42L 

A  carrier  by  sea,  under  a  bill  of  lading  of  gsod^ 
*<to  be  delivered  in  the  like  good  order,  &c  at  dw 

port  of;  &C.  unto  Mr. ,  or  asagiis,  on  payiogfor 

the  said  goods  fMght  and  ehaigea  as  per  margio, 
with  primage  and  average  accustomed,"  is  not 
ontitl^  immediately  on  the  anival  of  the  vesMl, 
and  without  notice  to  the  owner,  to  land  the  goodif 
and  if  he  should  land  them,  uid  they  ahonld  be 
destroyed,  he  will  be  answerable  to  the  owner  for 
the  loss. 

Evidence  of  former  transactiona  between  the  ssms 
parties  can  be  received  for  the  purpose  of  explaining 
the  meaning  of  the  terms  used  in  their  written 
contract    Boume  v.  GatUff,  11  C.  &  F.  45. 

Since  the  passing  of  the  statute  1  WilL  4.  c,  6S^ 
for  the  more  efieotiud  protection  of  common  oarrisn 
and  others,  a  canier  is  not  liable  for  th«  losa  of  any 
goods,  enuBMrated  in  section  1,  being  above  the 
value  of  lOL,  occasioned  by  the  gioas  negligence  of 
himself  or  his  servants,  niuess  the  value  and  natns 
of  the  gooda  have  been  declared,  and  an  increassd 
cfaaige,  or  an  engagement  to  pay  the  same,  aoecptsd, 
as  required  by  the  act  Hintom  v.  ZXMea,  11  Lav 
J.  Rep.  (m.8.)  Q.B.  113(  2  G.  &  D.  S6. 

Messrs.  M,  D  &  Ca  ordered  eectain  goods  of 
the  plaintifis,  who  were  resident  at  a  distance,  with^ 
out  specifying  any  mode  by  which  the  delivery  was 
to  take  place.  There  waa  no  evidence  of  any  ordt- 
narv  course  of  dealing  between  the  parties.  Iks 
plaintiffi  sent  a  bill  of  parcels  by  letter  to  Messrs 
M,  B  &  Co.,  and  afterwards  forwarded  the  goods 
to  them  by  the  defendants,  as  common  eairiera 
Some  delay  having  intervened,  in  consequence  of 
the  goods  b^ng  misdirected,  they  were  lost  whilst 
in  custody  of  the  defendanU: — Held,  that  the 
plaintiA  could  maintain  an  action  against  the  de- 
fendants, the  property  in  the  goods  not  having  psssed 
to  the  consignees. 

Per  Wightman,  J.->The  right  of  action  against  s 
bailee,  as  between  vendor  and  vendee,  does  not  pais 
to  the  latter  by  delivery  to  a  carrier,  unless  the 
vendee  has  ordered  them  to  be  sent,  either  by  a  psr- 
tioular  carrier,  or  generally  by  some  carrier.  Coate* 
V.  ChapHn,  U  Law  J.  Rep.  (n.8.)  aB.  315;  2  G. 
&D.  552. 

If  a  cargo  weighing  a  certain  wnght  be  deUvereJ 
to  a  carrier  to  be  carried,  and  when  the  cargo  arrives 
at  its  destination  the  weight  be  deficient,  this  is 
evidence  from  which  a  jury  might  infer  negl^enoe 
in  the  carrier ;  and  if  the  deficiency  did  not  arise 
from  the  negligence  of  the  carrier,  it  is  incumbent 
on  him  to  shew  thst  Hawkee  v.  SmWL  Car.  &  }L 
72. 

Semble — That  in  actions  against  a  company  for 
negligence  in  not  safely  carrying,  &c.,  the  onus  is 
upon  the  defendants  to  explain  the  cause  of  the 
occurrence,  and  to  shew  that  it  was  not  occssiooed 
by  any  misconduct  or  negligence  for  which  they 
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would  be  liable^    Cwrjme  ▼.  IA«  Lemdm  tmd  Brighton 
Bmhoay  Coa^^tm^f  13  Law  J.  Rep.  (n.8.)  Q.B.  133. 

(B)  Limitation  of  Liability  by  Notick. 

A  carrier  is  boand  to  conrey  goods  only  on  pay- 
ment of  the  fall  price  (which  depends  on  theirTalue,) 
for  the  carriage,  and,  if  not  paid,  it  is  competent  to 
him  to  limit  &s  liability  by  special  contract. 

A  carrier,  who  receives  Talnable  goods,  after 
notice  to  the  bailor  that  he  will  not  be  responsible 
for  loss  or  damage,  unless  a  higher  than  the 
ordinary  rate  of  insurance  is  paid  for  the  carriage 
of  saeh  goods,  does  so  on  the  terms  of  such  notice ; 
but  a  carrier  is  not  exempted  thereby  from  all 
responsibility:  he  is,  notwithstanding  his  notice, 
boniid  to  take  ordinary  care  in  the  eooTeyance,  and 
is  liable  not  only  for  a  total  abandonment  of  his 
dtaracter  or  wilfiil  negligence,  but  also  for  a 
oottTeraion  by  mis-delivery,  which  has  arisen  firom 
inadvertence  or  mistake,  if  such  inadvertence  or 
mistake  might  have  been  avoided  by  the  exercise  of 
ordinary  care; 

SemUe — ^That  in  such  case  the  burthen  of  proof 
would  lie  on  the  plaintiff 

Declaration  in  case.    The  first  count  stated  a 
delivery  to  the  defendants,  at  their  request,  of  a  case 
containing  certain  maps  to  be  carried,  &a,  alleging 
a  receipt  thereof  by  the  defendants,  whereby  it  be- 
oame  their  duty  to  take  due  and  proper  care  thereof ; 
breach,  that  the  defendants  did  not  take  due  and 
proper  care  thereof,  whereby  the  goods  were  lost 
The  second  count  was  in  trover.    Plea,  to  the  first 
oooiit,  that  at  the  time  of  delivery  of  the  case  and 
its  oontents,  the  deibndanta  were  common  carriers 
for  hire,  and  then  gave  notice  to  the  plaintifl;  who 
then  had  notice  and  knowledge  thst  the  defendants 
would  not  be  reqwnsible  for  the  loss  of  or  damage 
done  to   certain  goods  and  chattels,  delivered  to 
them  for  the  purpose  of  carrii^e,  and  amongst 
others,  maps  in  packages  or  otherwise,  unless  the 
same  were  insured  according  to  their  value,  and  paid 
for  at  the  time  of  delivery ;  that  the  said  case  was 
the  package  in  which  the  said  maps  were  contained ; 
that  they  received  the  case  end  maps  to  be  carried 
aa  aforesaid,  upon  the  terms  and  conditions  of  the 
said  notice,  and  upon  no  other  terms  whatsoever,  of 
which  the  plaintiff  at  the  time  of  delivery  had  notice; 
and  that  the  maps  were  not  at  the  time  of  delivery 
insured  according  to  their  value,  or  paid  for.    To 
the  count  in  trover,  there  was  a  similar  plea,  alleg- 
ing the  conversion  to  have  been  by  a  mis-delivery, 
through  mistake  and  inadvertence.    Special  de- 
murrer to  both  pleas: — Held,  first,  that  the  action 
being  on  a  breach  of  duty  arising  ex  contractu,  the 
allegation  in  the  pleas  of  a  special  contract,  was 
sufficient  i  and,  that  as  the  defendants  accepted  the 
goods  only  on  the  terms  of  the  notice,  a  special 
averment  of  the  plsintifPs  consent  was  unnecessary. 
Secondly,  that  the  third  plea  was  not  an  argumenta- 
tive traverse  of  the  facts  in  the  declaration,  from 
which  the  breach  of  duty  was  implied.  Thirdly,  that 
as  the  declaration  might  apply  to  any  kind  of  neg- 
ligence, it  was  not  necessary  to  allege  in  the  third 
plea,  that  the  loss  was  occasioned  by  such  negli- 
gence as  the  defendants  were  not  responsible  for ; 
and  that,  if  the  defendants  had  committed  negli- 
gence for  which  the^  were  liable,  notwithstanding 
thdr  notice,  the  plaintiff  should  have  new  assigned 


it  Fourthly,  that  the  case  itself  was  not  separable 
from  the  maps ;  and  the  plea  to  the  first  count  was 
held  good.  Fifthly,  that  the  plea  to  the  count  in 
trover  could  not  be  supported,  inasmuch  as  it 
admitted  a  conversion  by  inadvertent  delivery,  and 
did  not  shew  that  the  inadvertence  was  such  as  was 
protected  by  the  notice.  Wylde  v.  Pic^fordy  10  Law 
J.  Rep.  (n.8.)  Ezch.  382 ;  8  M.  &  W.  443. 

(C)  Tenoba  ov  Cabriaob  Monbt. 

Common  carriers  are  bound  to  convey  goods  only 
on  being  paid  for  the  carriage  in  ready  money ;  but 
a  strict  legal  tender  is  not  necessary. 

A  declaration  against  a  common  carrier  for  re- 
ftising  to  convey  goods,  averred  that  the  plaintiff 
*'  waa  ready  and  willing,  and  then  offered  to  pav  to 
the  defendant  such  sum  of  money  as  the  defendant 
was  legally  entitled  to  receive,  for  the  receipt,  car- 
riage, and  conveyance  of  the  said  parcel."  On 
special  demurrer,  held  sufficient,  and  that  it  was 
unnecessary  to  aver  a  strict  tender,  in  the  form 
required  by  law.  Pic^fwd  v.  the  Orand  Junction 
Bmhoay  Company,  10  Law  J.  Rep.  (k.s.)  Exch.  342 ; 
8  M.  &  W.  372 ;  9  Dowl.  P.C.  766. 

.(D)  Whbm  a  Bailbb  voeRbwabd. 

The  defendants,  who  were  common  carriers, 
having  delivered  to  the  plaintiff  a  package  carried 
by  him,  received  it  back  from  him,  to  be  left  in  their 
warehouse  to  await  his  orders.  The  package  was 
lost  from  the  warehouse.  The  plaintiff  had  had 
notice,  from  a  printed  bill  of  the  defendants',  that 
all  goods  which  should  have  remained  three  months 
in  the  warehouse  without  being  claimed,  or  on  ac- 
count of  the  non-payment  of  the  charges,  would  be 
sold  to  defray  the  carriage  or  charges,  or  the  general 
lien,  with  warehouse  rent  and  expenses.  The 
defendants  were  not  in  the  habit  of  charging  the 
customers,  of  whom  the  plaintiff  was  one,  with 
warehouse  room,  but  considered  the  carriage  of  the 
goods  as  affording  them  a  sufficient  remuneration 
for  the  warehouse  room: — Held,  in  an  action 
brought  for  the  loss  of  the  package,  that  although 
there  was  no  specific  charge  for  warehouse  rent, 
there  was  evidence  to  support  the  averment  in  the 
declaration,  that  the  defendants,  who  had  charged 
for  carriage,  were  bailees  for  reasonable  compensa- 
tion and  reward  to  keep  the  g^ods  safely.  Caims 
V.  Robuu,  10  Law  J.  Rep.  (n.8.)  Exch.  452 ;  8  M. 
&  W.  258. 

(£)  CoNVBRsioN  bt  Mis-delivery. 

[See  Wylde  v.  PicJ^d,  mU,  (B).] 


CASE. 


[See  Action — Neoliobncb — Nuisance — 

Shebiff.] 

A  declaration  in  case  stated  that  the  plaintifis 
and  defendants  were  in  possession  of  coal  mines 
abutting  upon  each  other;  that  the  defendants, 
long  before  the  committing  of  the  grievances  there- 
inafter mentioned,  had  trespassed  upon  the  plain- 
tiflb'  mines,  and  carried  away  large  quantities  of 
coals  ;  that  after  the  trespasses  Iftrge  quantities  of 
water  had  accumulated  m  the  defendants*  mine, 
and  would  have  inundated  the  plaintiffs'  mine,  un- 
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less  a  sufficient  barrier  existed;  that  the  defen- 
dants, by  their  trespasses,  carried  away  lai^ 
quantities  of  coal,  which,  but  for  those  trespasses, 
would  have  been  sufiered  to  remain,  and  would 
have  constituted  a  barrier,  preventing  the  water 
in  the  defendants'  mine  from  inundating  the  plain- 
tiffs' mine;  that  as  the  defendants  had  by  their 
trespasses  deprived  the  plaintiffi  of  their  barrier,  it 
became  the  defendants'  duty  to  make  such  pro- 
vision that  none  of  the  water  accumulated  in  tneir 
mine  should  flood  the  plaintifis'  mine.  Breach, 
that  the  defendants  neglected  to  make  such  pro- 
vision, whereby  the  water  accumulated  in  their 
mine,  flooded  the  plaintifib'  mine,  and  prevented 
them  from  working  the  same: — Held,  that  an 
action  on  the  case  would  lie  for  the  injury;  and 
semble  that  the  defendants*  duty  was  properly  de- 
scribed in  the  declaration.  FirtnttoM  v.  Wheeley, 
IS  Law  J.  Rep.  (n.8.)  Ezch.  861 ;  2  Dowl.  &  L.  P.C. 
203. 

The  declaration  stated  that  the  defendant  caused 
to  be  kept  and  continued  large  quantities  of  mate- 
rials, &c,  before  then,  wrongfully,  &c.,  placed 
upon  a  common  and  public  highway,  near  a  wall 
and  a  canal,  by  means  whereof,  in  the  night-time, 
the  p1ainti£^  lawfully  passing  along  the  highway, 
was  induced  and  caused  to  walk  on  and  over  the 
said  materials,  and  also  to  fall  into  the  said  canaL 
Plea,  not  guilty.  The  jury  having  found  a  verdict 
for  the  plaintiff: — Held,  on  motion,  in  arrest  of 
judgment,  that  the  declaration  was  good.  Gold- 
ihorpe  V.  Hardmiui,  14  Law  J.  Rep.  (n.s.)  Ezch.  61 ; 
13  M.  &  W.  871 ;  2  Dowl.  &  L.  P.C.  442. 

In  case  for  running  down  the  plaintiff's  ship,  a 
nautical  witness  may  be  asked,  whether  having 
heard  the  evidence  and  admitting  the  facts  proved 
by  the  plaintiff  to  be  true,  he  is  of  opinion  that  the 
collision  could  have  been  avoided  by  proper  care 
on  the  part  of  the  defendant's  servants.  Fewunck 
V.  BeU,  1  Car.  &  K.  312. 


CATTLE. 
[See  Larc£nt — Malicious  Mischief.] 


CENSUS. 


The  acts  of  the  last  session,  for  taking  account  of 
the  population,  amended,  and  the  time  of  uJcing 
the  census  altered  from  t^e  Ist  of  July  to  the  7th 
of  June,  by  4  Vict  c.  7  ;  19  Law  J.  Stat.  7. 


CENTRAL  CRIMINAL  COURT. 

An  indictment  in  the  Central  Criminal  Court  de- 
scribed the  offence  as  committed  ''  within  the  juris- 
diction of  that  court,"  (see  4  &  5  Will  4.  c.  36. 
s.  3,)  without  any  further  local  description.  It  was 
removed  by  certiorari  by  the  defendant,  and  tried 
in  Middlesex.  Judgment  arrested,  inasmuch  as 
the  case  appeared  on  the  record  to  have  been  tried 
by  a  Middlesex  jury,  and  there  was  no  averment 
that  the  offence  was  committed  within  the  county. 

And  the  Court  refused  to  enter  a  suggestion, 
nunc  pro  tunc,  directing  a  trial  in  Middlesex. 

Indictments  in  the  Central  Criminal  Court  should 
contain  a  statement  of  the  county  in  which  the 


o^nce  was  committed  and  material  facts  took 
place.  Reghta  v.  Stowell,  12  Law  J.  Rep.  (h.s.) 
M.C.  111;  6a.B.44;  1  D.  &  M.  189. 

The  caption  of  an  indictment  for  a  misdemeanoar 
found  by  the  grand  jniy  of  the  Central  Criminal 
Court,  need  not  state  that  the  person  presenting 
such  indictment  had  been  bound  over  by  reeog- 
nizance  to  prosecute,  before  the  Sessions  at  which 
the  bill  was  found ;  for  the  grand  jury  have  juris- 
diction to  find  such  a  bill,  al^ough  no  recognizance 
has  been  previously  entered  into. 

An  indictment  in  the  Central  Criminal  Court 
described  the  ofience  as  committed  "  at  the  parish 
of  M,  in  the  county  of  Middlesex,  within  the  juris- 
diction of  the  Central  Criminal  Court"  It  wu 
removed  by  certiorari  by  the  defendant,  who  pleaded 
guilty  to  it  in  Middlesex: — Held,  that  the  venue 
was  correctly  stated.  Regiiia  v.  Gregory,  14  Law  J. 
Rep.  (n.8.)M.C.82. 

The  Central  Criminal  Court  has  jurisdiction  to 
try  accessaries  before  the  fact  to  the  felony  of 
'*  casting  away  and  destroying  a  ship^  on  the  mgfa 
seas,  on  an  indictment  in  the  usual  fonn  against 
principal  and  accessary,  though  the  principal  felon 
be  not  amenable  to  justice.  The  underwriters  on 
a  policy  on  goods  fraudulently  made  are  within 
1  Vict  c.  89.  s.  6,  though  no  goods  were  put  on 
board.    Regina  v.  fVaUace,  2  M.  C.C.  200. 

The  Centra]  Criminal  Court  Act,  4  &  5  WilL  4. 
c  Z6.  s.  16,  does  not  aflect  the  removal  of  indict- 
ments from  that  Court  into  the  Queen's  Bench. 
Such  removal  is  entirely  regulated  bv  the  6  &  6 
WilL  4.  c.  3Z,  (the  Certiorari  Act),  and  a  defendant 
removing  such  indictment  under  the  latter  statute, 
becomes  liable  in  case  of  conviction  to  pay  to  the 
prosecutor  the  costs  occasioned  by  such  removal 
Rggina  v.  Hauniom,  9  DowL  P.C.  1007. 

A  British  subject  may  be  indicted  at  the  Central 
Criminal  Court,  under  9  Geo.  1.  c  31.  s.  7,  for  the 
murder  of  a  foreigner  out  of  the  Queen*s  dominions. 
V.  JtMopimU,  2  M.  C.C.  288. 


CERTIFICATE. 
[See  Costs.] 


(A) 
(B) 
(C) 


CERTIORARL 

Whbk  it  lies. 

Affidavit  and  Notics  to  oBTAtN. 

Costs. 


(A)  When  it  libs. 

Where  a  plainti^  as  it  was  alleged,  had  issued 
execution  for  a  debt,  in  an  inferior  court  of  record, 
after  the  lapse  of  more  than  a  year  and  a  day  from 
the  date  of  the  judgment,  without  issuing  Kteuftu, 
the  Court  refused  a  certiorari  to  bring  up  the  record, 
and  a  hahetu  corpus  to  bring  up  the  body  of  the 
defendant,  who  had  been  taken  in  execution,  on 
the  ground  of  this  defect 

Semble — That  the  Court  has  no  power  to  bring  op 
the  record  of  an  inferior  court,  affer  judgment,  un- 
less it  be  for  the  purpose  of  granting  execution. 
Kemp  V.  Balne,  13  Law  J.  Rep.  (n.s.)  Q.B.  149;  1 
Dowl.  &  L.  P.C.  885. 


CERTIORARI — Affidavit  and  Notice  to  obtain. 
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By  a  Tuhray  act,  it  was  prorided,  that  where 
agreement  for  compensation  for  damages  incurred 
m  the  execation  of  the  act  could  not  he  made,  the 
company  should  issue  their  warrant  to  the  sheriff 
to  summon  a  jury,  &c.,  who  should  upon  their  oaths 
Inquire  of^  assess  and  give  a  verdict  for  the  sum  of 

ney  to  he  paid  hy  way  of  compensation  for  the 
ages.  No  form  of  warrant  was  given  in  the 
act  The  act  contained  the  usual  clause  taking 
away  the  eerliorari.  The  company  issued  their 
warrant  to  the  sheriff  to  summon  a  jury  for  the 
pnrpote  of  inquiring  of,  assessing,  and  giving  a 
verdict  for  the  sum  of  money  (if  any)  to  he  paid  to 
J  C  by  way  of  compensation.  The  jury  found  that 
the  said  J  C  had  not  sustained  any  damage.  The 
Court  refused  a  certicrari,  as  the  warrant  (though 
it  ought  not  to  have  contained  the  words  **  if  any") 
gare  jurisdiction,  and  made  the  inquisition  a  pro- 
ceeding in  pursuance  of  the  act. 

Smbk — ^That  the  jury  upon  such  an  inquiry 
might  find  that  the  party  had  sustained  no  damage. 
JtiftM  V.  the  Lattcaster  and  Preston  Junction  Rati- 
whiCompanjf,  14  Law  J.  Rep.  (n.s.)  Q.B.  84; 

The  Court  refused  to  g^ant  a  writ  of.  certiorari, 
tot  removing  an  indictment  for  peijury  from  the 
eonnty  of  Leicester  to  London,  to  he  tried  by  a 
ipeeiid  jury,  upon  a  suggestion  that  the  truth  of 
tbe  eridence  given  by  the  defendant,  would  depend 
Qpon  the  result  of  a  long  series  of  accounts,  and 
that  a  point  of  law  was  likely  to  be  raised  in  his 
&?(mr.  Regina  v.  Morten,  1  Dowl.  P.O.  (m.s.)  643. 

(B)  Affidavit  and  Notice  to  obtain. 

An  affidavit  must  be  produced  in  support  of  an 
application  for  a  certiorari.  Regina  v.  the  South- 
emptm  Railway  Company,  2  Dowl.  P.C.  (n.s.)  53. 

On  a  motion  for  a  certiorari  to  remove  an  order 
made  at  Quarter  Sessions,  an  affidavit  that  a  notice 
of  the  application  was  served  on  Justices  '*  who 
vere  present  at  the  trial  or  hearing"  of  the  appeal, 
bdd  sufficient 

A  notice,  signed  by  A  B,  "  attorney  for  the  re- 
spondents," who  were  all  named  in  the  body  of  the 
notice,  hdd  sufficient     Regina  v.  the  Justices  of 
WiUt,  10  Law  J.  Rep.  (n.s.)  M.C.  25 ;  9  DowL 
P.C,  524. 

A  notice  of  an  application  for  a  certiorari,  to 
Rmo?e  an  order  for  the  appointment  of  overseers, 
signed  "EL,  assistant  overseer,"  and  not  stating 
vno  were  the  parties  making  the  application,  is  bad. 

An  affidavit  of  service  of  such  a  notice  should 
specify  not  only  the  names  of  the  individuals  served, 
but  that  they  were  the  parties  by  or  upon  whom 
tlie  order  was  made.  Regina  v.  the  Justices  <ff 
Skrewslmry  and  Salop,  10  Law  J.  Rep.  (n.s.)  M.C.  8 ; 
9  Dowl  P'c.  50L 

An  affidavit  to  obtain  a  certiorari  was  sworn 
Wore  a  oommisaoner,  there  being  no  Judge  in 
^n,  and  the  certiorari  had  thereupon  issued,  but 
tbe  Judge  had  no  notice  of  the  application,  and  the 
^  was  not  signed  by  him  until  the  following  day : 
"T-Held,  that  the  issuing  of  the  certiorari,  before  the 
>HNsg  of  the  fiat,  was  irregular. 

The  affidavit  was  sworn  within  six  months,  but 

ue  fiat  wai  not  signed  till  after  that  time.— Qiurrtf, 

*liether  the  certiorati  was  **  moved  and  applied  for" 

withio  itx  months,  within  the  13  Geo.  2.  c.  18.  s.  5. 

Notice  of  tbe  application  for  the  certiorari  had 

DiOBST^  1840^1845. 


been  served  on  a  Justice,  by  leaving  it  in  a  letter- 
box at  his  chambers,  on  the  last  day  but  one 
allowed  by  the  act,  and  he  had,  some  time  after- 
wards, acknowledged  that  he  had  duly  received  it: 
— Held,  sufficient  primd  facie  evidence  that  he  had 
duly  received  it  within  the  allowed  time. 

An  affidavit  was  produced,  made  subsequent  to 
the  granting  of  the  certiorari,  to  shew  the  due 
receipt  of  the  notice : — Held  admissible.  Regina  v. 
the  Inhabitants  rf St.  Mary,  WhiUchapel,  12  Law  J. 
Rep.  (n.s.)  M.C.  85;  2  Dowl.  P.C.  (n.8.)  964. 

It  is  necessary  that  the  notice  previous  to  apply- 
ing for  a  certiorari  under  statute  13  Geo.  2.  c.  18. 
s.  5,  should  be,  in  the  first  instance,  sworn  to  have 
been  given  to  two  Justices,  before  whom  the  order 
was  made ;  and  an  omission,  in  this  respect,  cannot 
be  supplied  by  a  subsequent  affidavit  Regina  v. 
tfte  Inhabitants  qf  Gilbersome,  13  Law  J.  Rep.  (n.s.) 
M.C.  46;  S.C.  Regina  v.  the  Inhabitants  of  GUber- 
<iiAre,  5  Q.B.  207. 

The  Court  of  Quarter  Sessions  having  confirmed 
an  order  of  removal,  subject  to  a  case,  a  notice  of 
the  intention  of  the  appellant  parish  to  apply  for  a 
certiorari,  was  addressed  to  "  J  S,  Esq.,  and  T  H  M, 
Esq.,  two  of  Her  Majesty^s  Justices  and  Keepers  of 
the  peace"  for  the  West  Riding  of  the  county  of 
York ;  and  the  affidavit  of  service  of  such  notice 
stated  that  the  deponent  served  **J  S,  Esq.  and 
T  H  M,  Esq.,  two  of  Her  Majesty's  Justices  of  the 
Peace"  for  the  West  Riding :— Held,  that  the  affi- 
davit was  insufficient,  by  reason  of  its  not  stating 
that  the  Justices  so  served  were  two  of  the  Justices 
before  whom  the  order  of  Sessions  was  made ;  and 
the  rule  for  quashing  the  certiorari  was  made  abso- 
lute, the  special  case  being  already  set  down  for 
argument  in  the  Crown  paper.  Regina  v.  the  Inha^ 
bUants  of  Cartworth,  18  Law  J.  Rep.  (n.8.)  M.C. 
26 ;  5  aB.201 ;  8  G.  &  D.  162. 

An  affidavit  of  service  of  notice  of  certiorari 
under  18  Geo.  2.  c.  18.  s.  5.  on  A  and  B,  "  two  of 
the  Justices  present  at  the  Sessions  at  which  the 
order  was  made,  and  who  are  two  of  the  same  Jus- 
tices whose  names  are  mentioned  in  the  heading  or 
caption  of  the  said  order,"  was  held  sufficient  as 
against  an  appellant  parish.  Regina  v.  the  Inhabi- 
tants rf  Sevenoaks,  14  Law  J.  Rep.  (n.s.)  M.C.  92; 
7  aB.  136. 

An  affidavit  upon  motion  for  a  certiorari  to 
remove  an  order  of  Quarter  Sessions,  stating  that 
the  notice  of  motion  under  IS  Geo.  2.  c.  18.  s.  5. 
was  served  upon  A  B  and  C  D,  two  of  the  Justices 
for  the  county,  *'  and  that  the  said  A  B  and  C  D 
were  two  of  the  Justices  present  at  the  Sessions"  at 
which  the  order  was  made,  is  insufficient,  though 
it  appears  that  the  order  was  made  on  an  appeal 
against  an  order  of  removal,  subject  to  a  special  case. 

The  notice  of  motion  sUted  it  to  be  given  on 
behalf  of  the  overseers  of  the  poor  of  the  township 
of  Darton,  and  was  signed  '*  G  &,  attomev  for  the 
overseers  of  the  poor  of  the  said  township  of  Darton, 
appellants,"  after  describing  the  appeal.  The  affi« 
davit  of  service  was  made  by  a  person  who  described 
himself  as  clerk  to  G  K,  attorney  at  law.  Semble, 
that  this  was  sufficient  proof  that  O  K  was  the 
attorney  of  the  appellants,  and  that  the  notice  was 
served  on  their  behalf.  Regina  v.  the  Inhabitants  of 
tJie  Township  rf  Darton^  14  Law  J.  Rep.  (n.s.) 
M.C.  11 ;  2  Dowl.  8e  L.  P.C.  498. 
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CERTIORARI— CHARGE. 


(C)  C0BT8. 

Under  the  5  ft  6  Will.  4.  c.  50.  s.  98,  the  Court, 
before  whom  an  indictment  for  the  non-repair  of  a 
highway  is  tried,  may  certify  for  the  coats  of  a 
special  jury. 

The  Judge  who  triea  a  criminal  proceedii^  may 
certify  for  the  costs  of  a  special  jury,  under  6  Geo.  4 
c.  50.  88.  30,  84f.  Regina  v.  the  Inhabiiantt  of  Pem- 
kridgt,  12  Law  J.  Rep.  (n.8.)  aB.47 ;  3  aB.  901 ; 
8  G.  &  D.  5. 


remore  certain  clerks  and  officers  in  the  Oooit  of 
Chancery.    Their  salaries;  ss.  40  to  56. 

Certain  offices  of  the  High  Court  of  Chancery 
abolished  by  5  &  6  Vict.  c.  103 ;  20  Law  J.  Stat  S7S. 


CESTUI  QUE  VIE. 
[See  Practicb  iif  Eauixr.] 


CHAMPERTY. 

W  W  mortgaged  certain  real  estates  in  fee  to  A 
and  B  (trustees  for  the  defendants)  for  securing 
10,000^  and  interest ;  and  afterwards  created  other 
mortgages  of  the  same  lands  in  favour  of  the  plain- 
tiff. On  the  death  of  W  W,  his  brother  G  W 
claimed  the  estates  by  a  title  paramount.  Various 
proceedings,  both  at  law  and  in  equity,  were  then 
had  by  and  between  the  defendants,  the  first  mort- 

gigees,  and  G  W,  to  establish  their  respective  titles. 
^ring  the  pendency  of  these  proceedings,  the 
plaintiff  contracted  with  the  first  mortgagees  for  the 
purchase  of  all  their  intereats  in  the  existing  suits, 
in  consideration  of  certain  sums  then  paid  and 
other  sums  to  be  paid  on  a  day  named.  The  articles 
of  agreement  provided  that  the  proceedings  should 
be  carried  on  at  the  expense  of  the  plaintiff,  who 
was  to  indemnify  the  defendants  against  all  present 
and  fhture  costs;  and  that  on  default  of  payment  of 
the  consideration  on  the  day  named,  or  breach  of 
the  other  covenants,  the  defendants  should  be  at 
liberty  by  notice  in  writing  to  rescind  the  agree* 
ment,  and  that  time  should  be  of  the  essence  of  the 
contract.  A  small  part  of  the  consideration  was 
paid  on  a  day  subseqaent  to  the  day  named,  and 
was  accepted  by  the  solicitors  of  the  defendants. 
Notice  was  afterwards  given  to  rescind  the  contract 
The  plaintiff  then  filed  his  bill  for  specific  perform- 
ance  of  the  agreement,  stating  these  facts,  and 
insisting  that  the  defendants,  by  the  acceptance  of 
the  sum  paid  subsequent  to  the  breach,  had  waived 
their  right  to  rescind.  Upon  a  general  demurrer 
for  want  of  equity,  it  was  held,  that  the  plaintiff 
having  a  common  interest  with  the  defendants  in 
opposmg  the  claim  of  G  W,  the  agreement  was  not 
open  to  objection  on  the  ground  of  champerty,  not- 
withstanding the  indemnity  against  costs.  Hunter 
V.  Daniell,  14  Law  J.  Rep.  (n.s.)  Ch.  194; 
4  Hare,  420. 


CHANCERY. 

Her  Majesty  empowered  to  appoint  two  Judges 
assistant  to  the  Lord  Chancellor,  to  be  respec- 
tively called  Vice  Chancellor,  by  5  Vict  c  5.  s.  19 ; 
19  Law  J.  Stat  125. 

Vice  Chancellor  if  a  Privy  Councillor  to  be  a 
member  of  the  Judicial  Committee.  Their  power, 
rank,  term  of  office,  salary,  &c.  See  ss.  20  to  28. 
and  35,  36,  37. 

Lord   Chancellor    empowered   to  appoint    and 


CHARGE. 

[See  Tenant  for  Live.] 

A)  Satisfaction. 
'B)  Merger. 
,C)  Priority. 


(A)  Satisfaction. 

A,  being  seised  of  an  estate  in  fee  simple,  in 
Jamaica,  subject  to  a  mortgage  in  favour  of  B, 
devised  the  same  to  C  for  life,  with  remainder  to 
his  first  and  other  sons,  in  tail  male,  with  remainder, 
in  default  of  such  issue,  to  the  right  heirs  of  A :  A 
then  gave  a  legacy  of  5,0002.  to  L,  on  the  last  con* 
tingency  happening,  payable  out  of  the  same  esUtSL 
A,  by  the  same  wiU,  created  other  charges  on  the 
estate,  and  also  empowered  C  to  charge  the  estate 
with  certain  portions  for  his  daughters.    C,  who 
was  A's  heir,  by  his  will,  devised  the  estate  to  his 
daughters  for  sucessive  estates  for  life,  with  remain- 
ders to  their  first  and  other  sons  in  tail,  subject  to 
the  mortgage  to  B,  who  was  in  possession  of  the 
estate,  and  to  other  charges  after  a  prior  life  estate 
to  his  wife.    The  personal  representatives  of  L  did 
not  dispute  that  B  was  entitled  to  possession  of  the 
estate,  if  anything  remained  due  to  him  on  his 
mortgsge.    It  was  admitted  by  the  personal  repre- 
sentatives of  L,  that  C  had,  out  of  the  income  of 
the  estate,  paid  ofi'part  of  the  mortgage  and  of  the 
charges  created  by  the  will  of  A,  and  had  taken 
assignments  of  some  of  such  charges  to  preserve  a 
claim  on  the  estate,  in  the  event  of  his  having  issue 
male : — Held,  that  the  tenant  for  life  was  entitled 
as  against  the  devised  estate,  to  stand  in  the  place 
of  the  mortgagee  for  so  much  of  the  rents  and 
profits  as  during  his  lifetime  had  been  applied  in 
reduction  of  the  principal  sum  due  on  the  mortgage. 
Fauikener  v.  Dmiel,  10  Law  J.  Rep.  (n.8.)  Ch.  33w 

Testator  charged  his  real  estate  with  his  debts:— 
Held,  that  the  real  estate  was  subject  to  damages 
accrued  after  his  death,  under  an  equitable  liability 
to  indemnify.     WUUon  v.  Leonard,  3  Bea.  373. 

An  estate  subject  to  two  charges  was  devised  to 
the  party  entitled  to  the  first  charge,  and  by  the 
settlement  made  on  her  marriage,  to  which  the 
second  incumbrancer  was  no  party,  it  was  agreed 
that  the  charge  should  not  be  raised,  and  the  estate 
was  thereby  settled: — Held,  that  the  first  charge 
could  not  be  set  up  against  the  second  incnm- 
brancer.    Farrow  v.  Reet,  4  Bea.  18. 

A  having  joined,  as  a  surety  for  B,  in  a  bond  to 
C  for  secunng  the  payment  of  the  interest  of  a  prin- 
cipal sum  secured  by  a  mortgage  from  B  to  C, 
and  having  also  executed  a  warrant  of  attorney  w 
a  collateral  security  with  the  bond,  afterwards  exe- 
cuted to  C  a  letter  of  attorney  authorizing  C  to  take 
possession  of  a  rectory  and  glebe  lands,  of  which 
A  was  the  incumbent,  and  of  certain  freehold  lands 
and  hereditaments,  of  which  he  was  seised  in  fee 
simple,  and  to  hold  such  possession,  and  receive 
and  take  the  tithes,  fees,  perquuites,  emoluments, 
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rents,  and  profits  thereof,  until  thereby  and  there- 
with, or  otherwise,  he  should  be  paid  the  interest 
aecared  by  the  bond  and  warrant  of  attorney: — 
Held,  that  the  letter  of  attorney  operated  not  merely 
a?  a  letter  of  attorney,  bat  also  as  a  charge  on  the 
freehold  estates,  and  that  C.  was  entitled  to  retain 
possession  of  the  fireehold  estates,  until  by  means 
of  the  rents  and  profits  all  arrears  of  the  interest 
should  be  satisfied,  notwithstanding  the  death  of  A, 
and  the  rerocation  by  that  erent  of  the  power  of 
attorney.  J^pooMrY.Sandiiandtt  lY,8tCo\lC.C.390. 

(B)  Merger. 

Testator  devised  a  real  estate  to  his  wife  for  life, 
with  remainder  to  the  issue  of  a  former  marriage. 
fie  gave  specific  legacies  to  his  wife,  and  made  her 
executrix,  together  with  A  and  B.  The  real  estate 
being  mortgaged,  the  specific  legacies,  in  default  of 
general  personalty,  were  sold  to  pay  off  the  mort- 
gage, and  the  mortgaged  premises  were  assigned 
to  a  trustee  to  attend  the  inheritance,  the  wife  ap- 
parently consenting: — Held,  that  the  wife,  without 
maldng  out  a  case  of  fraud,  misrepresentation,  or 
ignorance  of  facts,  could  not  afterwards  establish  a 
lien  on  the  mortgaged  estate  to  the  extent  of  the 
monies  produced  by  the  sale  of  the  specific  legacies. 
TopUt  V.  Vonder  Heyde,  4  Law  J.  Dig.  127;  4  Y. 
&  CoU.  173. 

(C)  Priority. 

A  testator,  by  his  will,  bequeathed  an  annuity 
to  his  wife  for  her  life,  and  made  it  a  primary 
charge,  in  preference  to  all  other  legaciesi  on  a 
leasehold  estate,  which  was  (together  with  certain 
policies  of  insurance  on  the  life  of  the  testator) 
subject  to  two  mortgages;  and  he  directed  that,  if 
the  rents  and  profits  of  such  leasehold  estate  should 
be  insufficient  to  pay  the  wife's  annuity,  then  the 
same  should  be  paid  out  of  his  [other]  personal 
estate.  The  mortgages  were  paid  off  by  the  execu- 
tors oat  of  the  produce  of  the  policies,  and  the 
general  personal  estate :  — Held,  that  the  Vife's 
annuity,  so  far  as  it  fell  upon  the  personal  estate, 
other  than  the  leasehold  estate  specifically  charged, 
was  not  entitled  to  priority  over  the  other  legacies. 
That  the  mortgage  debts,  to  which  the  leasehold 
estate  specifically  charged  with  the  annuity  was 
subject,  should  be  apportioned  rateably  upon  the 
leasehold  estate  and  the  policies  of  insurance,  ac- 
cording to  their  respective  value  and  amount; — 
and  that  the  legatees  (other  than  the  wife)  were 
entitled  to  have  the  assets  marshalled,  and  to  stand 
in  the  place  of  the  mortgagees  of  the  leasehold 
estate,  to  the  extent  of  that  part  of  the  mortgage 
debts  which  should  be  apportioned  thereon.  John- 
9m  V.  CMld,  4  Hare,  87. 

A  testatrix,  entitled,  upon  the  decease  of  a  tenant 
for  life,  to  a  sum  of  stock  standing  in  the  names  of 
D  and  L,  as  trustees,  bequeathed  such  stock  to  P, 
and  appointed  D  her  sole  executor.  In  1834,  after 
the  death  of  the  testatrix,  P  assigned  all  his  estate 
and  effects  to  L  and  H,  upon  trust  for  his  creditors. 
In  1838,  P  assigned  his  interest  in  the  stock  to  the 
plaintiff  by  way  of  mortgage;  and  the  plaintiff 
thereupon  gave  D  notice  of  Uie  incumbrance.  No 
notice  of  the  assigrnment  of  1834  was  given  to  D 
until  1843: — Held,  that,  until  D,  the  executor,  had 
assented  to  the  legacy  to  P,  the  notice  to  L  of  the 


deed  of  1834  was  Insufilcieflt  to  exclude  a  subse- 
quent incumbrancer  from  obtaining  priority,  and 
that  the  notice  of  the  incumbrance  of  1838,  given 
to  D  by  the  plaintiff,  entitled  the  plaintiff  to  the 
prior  charge  on  the  fund. 

That  a  suit  instituted  by  some  of  the  creditors 
under  the  deed  of  1834,  to  execute  the  trusts  of 
such  deed,  as  it  did  not  give  the  plaintiff  or  the 
executor  actual,  so  neither  could  it  be  held  to  give 
them  constructive,  notice  of  that  instrument.  UoU 
V.  DeweU,  4  Hare,  446. 

In  1817*  a  tenant  for  life  of  freehold  estates, 
subject  to  long  outstanding  terms,  granted  a  per- 
sonal annuity  to  the  plaintifi^  secured  by  warrant 
of  attorney,  on  which  judgment  was  forthwith  en- 
tered up  and  docketed.  Afterwards,  in  1818  and 
1819,  he  created  other  incumbrances,  two  of  which 
were  by  demises  of  the  estate,  llie  plaintiff  did 
not  sue  out  any  elegit  till  1822,  when  he  did  so.  The 
inquisition  being  duly  returned,  he  commenced  an 
action  of  ejectment,  which  he  discontinued,  in  con- 
sequence of  the  outstanding  terms.  In  a  suit  to 
which  the  plaintiff  was  no  party,  the  priorities  of 
the  other  incumbrancers  were  declared.  The  plain- 
tifij  within  twenty  years  ftom  the  last  payment  of 
the  annuity,  filed  this  bill  against  all  me  other 
parties,  to  have  it  declared  that  he  was  entitled  to 
stand  as  first  incumbrancer;  that  the  decree,  &c 
might  be  altered,  or  that  the  plaintiff  might  be  at 
liberty  to  proceed  at  law,  and  that  the  defendants 
might  be  restrained  from  setting  up  the  terms.  One 
of  the  defences  was,  that  the  plaintiff* s  annuity  was 
usurious.  The  Court  held  that  the  plaintiff  was 
not  barred  by  the  proceedings  in  the  suit,  and 
retained  the  bill  for  a  year,  giving  the  plaintiff  leave 
to  bring  an  action  for  the  recovery  of  the  freehold, 
and  restraining  the  defendants  from  setting  up  the 
terms;  and  also  (though  not  specifically  asked  by 
the  bill)  from  setting  up  the  Statute  of  Limitations. 
The  Court  also  refused  to  interfere  with  the  appli- 
cation of  the  rents  in  the  mean  time,  or  to  grant 
inquiries  as  to  the  validity  of  the  plaintiff's  charge, 
holding  that  fitimd  fade  credit  was  to  be  given  to 
the  judgment  and  that  if  the  defendants  had  any 
equitable  case  to  make  against  the  judgment,  they 
ought  to  adopt  proceedings  of  their  own  to  establish 
that  case. 

In  a  suit  in  which  the  priorities  of  different 
incumbrancers  on  an  estate  were  determined,  a 
receiver  had  been  appointed.  A  B,  who  claimed 
to  be  first  incumbrancer,  not  having  been  made  a 
party  to  that  suit, -filed  a  bill  of  his  own  to  establish 
nis  right: — Held,  that  the  receiver  was  not  a  neces- 
sary party,  and  but  for  the  decision  in  Lewis  v. 
Zouche,  (2  Sim.  388,)  he  would  have  been  considered 
an  improper  party.  Sndth  v.  the  Earl  of  Effingham^ 
7Bea.367. 
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(E)  Municipal  Cobpoeation. 

(F)  Jurisdiction  over. 
(a)  In  general, 

\b)  On  Petition. 

(c)  Visitor, 

{d)  Attorney  OtnerdL 

(G)  Inrolment  under  the  9  Geo.  2.  c.  ZQ. 
(H)  Pleading  and  Practice. 


(A)  Creation  and  Validity. 

The  89  Eliz.  c.  5.  enables  '*  all  and  every  person 
and  persons*'  to  found  hospitals,  &c.,  and  to  create 
them  bodies  corporate: — Held,  that  a  corporation 
may  exercise  the  powers  given  by  the  act  to  "  person 
and  persons.**  The  Attorney  General  v.  the  Corpo- 
ration of  NeufcastUf  5  Bea.  307. 

A  building  lease  of  charity  property  for  more 
than  ninety-nine  years  cannot  stand,  unless  there 
be  some  special  grounds  upon  which  it  can  be 
protected.  The  Attorney  General  y.  Poord,  12  Law 
J.  Rep.  (n.s.)  Ch.  288;  6  Bea.  288. 

(B)  CONBTBUGTION. 

Opinions  delivered,  by  the  Judges,  to  the  House 
of  Lords,  as  to  the  admissibility  of  extrinsic  evi- 
dence, for  the  purpose  of  determining  who  were 
entitled  to  the  benefit  of  a  charity  founded  by  Lady 
Hewley,  in  1704,  for  the  benefit  of  "  poor  and  godly 
preachers,  for  the  time  being,  of  Christ's  holy 
gospel,"  "  godly  persons  in  distress,  being  fit  objects 
of  the  foundress's  and  the^trustees'  bounty,"  &c.; 
and  as  to  who  were  the  proper  objects  of  the  cha- 
rity, supposing  the  evidence  to  be  admissible;  whe- 
ther Unitarians  were  excluded,  and  whether  a  deed 
of  1 707,  between  the  same  parties,  and  containing 
the  same  and  other  charitable  purposes,  could  be 
referred  to  for  the  purpose  of  construing  the  deed 
of  1 704.  The  Attorney  General  v.  Shore,  1 1  Sim.  6 16 ; 
9  C.  &  F.  499. 

In  1704,  Lady  Hewley,  a  Protestant  Nonconfor- 
mist, conveyed  estates  to  trustees  for  the  benefit  of 
such  poor  and  godly  preachers,  for  the  time  being, 
of  Christ's  holy  gospel,  and  for  such  poor  and 
godly  widows,  for  the  time  being,  of  poor  and  godly 
preachers  of  Christ's  holy  gospel,  as  the  trustees 
for  the  time  being  should  think  fit;  for  promoting 
the  preaching  of  Christ's  holy  gospel,  in  such 
manner  and  in  such  poor  places  as  the  trustees  for 
the  time  being  should  think  fit;  for  educating  such 
young  men  designed  for  the  ministry  of  Christ's  holy 
gospel,  as  the  trustees  for  the  time  being  should 
approve  or  think  fit;  and  for  relieving  such  godly 
persons  in  distress,  being  fit  objects  of  her  own  and 
the  trustees'  charity,  as  the  trustees  for  the  time 
being  should  think  fit  At  the  date  of  the  deed, 
all  religious  sects,  tolerated  by  law,  believed  in  the 
Trinity,  but,  in  the  course  of  time,  the  estates 
became  vested  in  trustees,  of  whom  the  majority 
(though  called  Presbyterians)  were  Unitarians,  and 
one  was  a  member  of  the  Church  of  England;  and 
they  applied  the  rents  for  the  benefit  of  Unitarians. 
At  the  hearing  of  an  information,  filed  against  the 
trustees, — ^the  Court  held,  that  neither  Unitarians 
nor  members  of  the  Church  of  England  were  enti- 
tled to  administer  or  participate  in  the  benefits  of 
the  charity ;  and  ordered  the  trustees  to  be  removed ; 


and,  afterwards,  appointed  members  of  three  dif- 
ferent sects  of  TirinitariaD  Dissenters  in  their  plaoe, 
some  of  whom  were  Independents,  others  Presby- 
terians in  oounexion  with  the  Established  Cbotefa 
of  Scotland,  and  the  rest  Presbyterians  incoDBexion 
with  the  Secession  church  of  that  ooontry.  The 
Attorney' General  v.  Shore,  11  Sim.  H^;  affirmed  9 
C.  &  F.  355. 

One  of  the  foundation  ordinances  of  a  charitjr 
was  to  instruct  and  teach  all  boys  and  Teiy  yomg 
children  {"fmerot  et  infemU^*)  that  should  come 
to  learn  their  "  A,  B,  C,  primer  and  sorts,  till  tbey 
be  in  Grammar:" — Held,  that  the  charity  ftinds 
being  ample  for  the  purpose,  the  object  sugkt  to 
be  to  provide  the  means  of  gratuitous  instraetioB 
in  all  branches  of  leaniing  and  iufomiation,  which 
might  be  most  likely  to  be  beneficial  totheschdlsn^ 
and  that  children  under  six  years  of  age,  if  capable 
of  receiving  instruction,  ought  not  to  be  excluded. 
The  Attorney  General  y.  Stanford,  10  Law  J.  B^ 
(n.s.)  Ch.  58. 

By  letters  patent  £  A  was  empowered  to  iomid 
a  charity,  consisting  of  a  master  and  a  specific 
number  of  other  members  who  were  thereby  created 
a  corporation,  with  power  to  take  certain  lands. 
£  A  was  empowered  to  make  ordinances  for  the 
government  thereof,  and  for  the  better  ordering  of 
the  estates.  £  A  established  the  charity,  and  con- 
veyed the  lands  to  the  use  of  the  master  and  other 
members  of  the  number  specified  by  the  letters 
patent,  and  to  no  other  intent  and  purpose  whatso- 
ever. He  afterwards  made  ordinances,  whereby, 
amongst  other  things,  he  added  to  the  number  of 
members  specified  by  the  letters  patent,  and  appni* 
priated  to  them  a  portion  of  the  revenues  of  the 
charity  property: — Held,  that  £  A  had  not  the 
power  of  creating  additional  members,  or  of  de- 
claring any  trust  of  the  property  in  their  &vour. 
The  Attorney  General  v.  Dukrick  College,  4  Bes. 
255. 

A  B  entered  into  an  arrangement  with  a  body 
corporate  for  the  endowment  of  a  sdiool,  and  eon- 
yeyed  real  estates  to  them  of  a  computed  definite 
value.  The  corporation  stipulated  to  maintain  die 
charity  for  certain  fixed  sums,  payable  out  of  rents 
of  a  computed  definite  amount,  to  which  they  agreed 
to  abide,  and  became  bound  to  maintain  it,  tiiough 
the  rents  should  fall,  and  certain  patronage  wai 
given  to  the  corporation.  There  was  a  clause  of 
forfeiture  on  their non- performance: — Held,never^ 
theless,  upon  the  context  of  the  foundation  deed, 
that  although  the  corporation  were  bound  to  main- 
tain the  charity,  even  if  the  rents  fell  short,  yet  that 
the  charity  was  entitled  to  the  benefit  of  any  increase 
of  the  rental.  The  Attorney  General  y.  the  HerekmU 
Venturert^  Society,  11  Law  J.  Rep.  (n.b.)  Ch.  Stf; 
5  Bea.  338. 

T  H,  by  will,  dated  in  the  year  1540,  being  resi- 
dent in  Spain,  directed  his  executors  to  send  12)000 
ducats  of  gold  to  be  delivered  to  the  house  named 
Drapers  Hall,  and  the  wardens  thereof,  who  were 
to  buy  for  the  same,  400  ducats  of  rent  yearly  for 
evermore,  the  400  ducats  to  be  disposed  of  onto 
four  maidens,  being  orphans,  next  of  the  testator's 
kin  and  blood,  to  3ieir  marriage,  if  they  could  be 
found,  every  one  of  them  to  have  100  ducats,  aad 
if  the  12,000  ducats  would  buy  more  than  the  400 
ducats,  of  yearly  rent,  to  bestow  the  residue  <bi 
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iBtfriage  of  maidens,  being  orphans,  inofeaaing  the 
four  maidena  aforeiaid,  aa  ehoald  aeem  beat  by  the 
diicretion  albreaaid  of  the  maater  and  wardena  of 
Drapen  HaU.  Part  of  the  12,000  ducats  was 
tzanandtted  to  thia  oonntry,  and  therewith  a  pur- 
chase waa  made  by  the  Drapers  Company  of  lands 
from  the  Crown,  and  they  oovenanted  yearly  to 
distribute  Uie  rente  thereof,  oTer  and  above  all  due 
charges  and  coata  beatowed  in  the  reparation  of  the 
premises,  to  and  for  the  marriage  of  four  maidena» 
being  orphana,  &c.,  at  the  diacretion  of  the  com- 
pany. In  1569,  being  about  nineteen  years  after 
the  testator'a  death,  a  bill  waa  filed  against  the 
eompany  by  certain  persons,  seeking  the  benefit  of 
^  endowment;  to  hare  their  daima  eatabliahed, 
to  which  the  Attorney  Oenenl  was  not  a  party^ 
and  the  defendants,  by  their  anawer,  stated,  that 
they  alwaya  intended,  and  still  did  intend,  Ood 
wilfingy  as  £sr  aa  they  could,  to  perform  the  will 
and  tekament  of  the  testator,  with  as  much  of  the 
rents  of  the  premises  as  should  come  clearly  to 
their  handa,  oTer  and  abore  all  chargea.  By  the 
decree  in  that  anit,  the  anm  of  84i!.  (the  amount  of 
the  then  dear  annual  rent,  after  payment  of  ex- 
penses for  repaira,  &e.)  waa  ordeied  to  be  divided 
between  four  orphans,  maidens,  &c.,  pursuant  to 
the  will,  and  in  caae  of  an  increaae  in  value  of  the 
property,  the  annual  payment  waa  to  be  augmented, 
but  not  to  exceed  the  additional  annual  sum  of  16A 
amongst  the  said  orphan  mudena,  or  the  annual 
som  of  1001  in  the  whole. 

The  property  having  greatly  increaaed  in  value, 
the  company  <jaimed,  for  their  own  benefidal  use, 
the  surplus  annual  rente,  after  payment  of  the 
annual  sum  of  lOOI.  to  the  four  orphan  maidens: — 
Held,  that  they  had  no  title  thereto.  The  Jttomep 
General  v.  tike  Drapere  Cemptanf,  12  Law  J.  Rep. 
(11.8.)  Ch.  421;  6Bea.882. 

A  oorporation  may  accept  an  increaae  of  endow- 
ment with  qualifications,  which  the  Court  may 
eoUect  from  the  tzanaactions  that  took  place  at  the 
time  of  the  gift,  whether  those  transactions  are 
established  by  documents  that  existed  at  that 
time,  or  proved  by  a  conatant  courae  of  conduct 
adopted  at  that  time,  and  persevered  in  afkerwarda. 
Ibid. 

Testatrix  bequeathed  a  legacy  to  her  executors, 
to  be  settled  by  them,  so  that  the  interest  might  be 
yeariy  paid  to  the  poor  of  the  parish  of  O : — Held, 
that  it  waa  a  miaapplication  of  the  legacy  to  give  it' 
tD  the  funds  of  a  chari^  which  extended  over  other 
pariahea  besides  that  of  O,  and  which  waa  regulated 
by  a  deed  giving  absolute  controul  over  the  legacy 
to  directors  of  and  aubecribera  to  the  charity.  The 
AUangM  General  v.  Brandrtih,  1  Y.  &  CdL  C.C. 
200. 

Testator,  by  hia  will,  after  disposing  of  one-half 
of  the  income  of  his  personal  eatate,  gave  the  foU 
lowiDg  direction  as  to  part  of  the  remaining  half: — 
'*  The  sum  of  SOL  sterling,  more  or  less,  shall  be 
anaually  distributed,  in  a  weekly  allowance  of 
bread,  amongst  twelve  poor  old  persons  residing  in 
the  parish  of  D,  with  some  occasional  donationa  to 
them  and  others."  By  a  codidl  he  directed  diat  at 
leotl  two  sixpenny  loaves  should  be  given  every 
week  to  sixteen  old  persons,  and  that,  on  the  annual 
ntom  of  hia  birthday,  each  of  these  sixteen  persons 
■honld  recdve  a  shilUog  loaf,  &c.  at  the  mausoleum 


which  waa  to  be  erected  to  his  memory : — Held, 
that  the  clauses  in  the  will  and  codicil  must  be 
taken  together,  and  that  the  efiect  of  them  was  to 
make  perpetual  provision  for  the  weekly  gift  of 
two  sixpenny  loaves  to  each  of  sixteen  poor  old 
persons  of  the  parish  of  D,  and  for  the  annual  gift 
of  the  shilling  loa^  &c.  to  each  of  the  sixteen  per- 
sons at  the  mausoleum,  if  it  should  be  erected,  or 
some  other  convenient  place.  Thompton  v.  Thomp^ 
soa,  1  ColL  992. 

(C)  DeVISB  and  BBaUEST  TO. 

Testator,  after  limiting  hia  Staffiirdahire  eatates 
to  his  daughter  and  her  sons  in  atrict  settlement, 
redted,  that  he  had  lately  purchaaed  an  eatate 
Galled  C  for  the  purpose  of  endowing  a  chapel,  but 
that  he  had  been  prevented  from  carrying  his  in- 
tention into  effect ;  ne  then  devised  the  C  estate  to 
truateea,  in  truat  to  apply  the  rents  upon  such 
trusts  and  for  such  purposes  as  the  persons  for  the 
time  being  in  possession  of  his  Stafiordshire  estatea 
should,  in  thdr  discretion,  appoint;  but  he  trusted 
that,  out  of  respect  to  hia  memory,  they  should 
exercise  such  power  in  doing  such  charitable 
acts  as  they  knew  he  would  nooot  approve  of: — 
Held,  that  both  the  aubject  and  the  object  of  the 
trust  were  clearly  pointed  out,  and  that  the  latter 
bdog  charitable  acts,  the  trust  waa  void  under  the 
Sutute  of  Mortmain.  PiUnngUm  v.  Boughey,  12 
Sim.  114. 

A  testatrix,  by  her  will,  gave  the  residue  of  her 
estate  to  truatees,  upon  trust,  to  pay,  divide,  or 
dispose  thereof,  unto  or  for  the  benefit  of  such 
societies,  subscriptions,  or  purposes,  (having  regard 
to  the  glory  of  God  in  the  spiritual  welfare  of  hia 
creatures,)  aa  they  shall  in  their  discretion  see  fit ; 
and  I  intreat  them  to  take  the  ofiSce  of  almoners 
of  my  residue,  and  permit  me  to  nominate  them 
executors  of  this  my  will:" — Held,  that  the  trus- 
tees were  bound  by  the  directions  in  the  will  to 
apply  the  whole  fund  to  religious  purpoaea ;  and 
that,  therefore,  this  was  a  good  charitable  bequest. 
Towntend  v.  Carut,  18  Law  J.  Rep.  (n.8.)  Ch.  169  ; 
8  Hare,  267. 

A  testator  bequeathed  l,000/L  to  "  the  Jews'  poor. 
Mile  End;"  there  were  two  charitable  institutiona 
for  poor  Jews  at  Mile  End,  and  it  not  appearing 
which  of  the  charities  waa  meant, — Held,  that  the 
fund  ought  to  be  applied  ey^pree,  and  the  Court 
divided  the  bequest  between  these  two  charitable 
institutions.    Bennett  v.  Hayter,  2  Bea.  81. 

The  Court,  without  dedding  whether  directions 
to  pray  for  the  aouls  of  the  dead  were  or  not  unlaw- 
ful, or  prohibited  by  the  Church  of  England,  held 
that  it  might  be  properly  deemed  superstitious  to 
create  an  establishment  or  endow  a  foundation  to 
be  continued  in  perpetuity,  and  conducted  with 
certain  ceremoniea,  supposed  to  be  religious,  for 
the  purpose  of  securing  the  perpetual  continuance 
of  prayers  for  the  souls  of  the  dead,  either  alone  or 
in  connexion  with  other  observances,  within  the 
express  terms  of  the  1  Edw.  6.  c.  14.  Tht  Attorney 
General  v.  the  Fishmonger*  Company  (KneeewortVe 
WiU)j  2  Bea.  151 ;  affirmed,  5  M.  &  Cr.  11. 

A  testator,  who  died  in  the  year  1529,  devised 
lands  in  the  city  of  London  to  the  Fishmongers 
Company,  to  the  intent  that  they  abould  perform 
bis  will  in  manner  after  dedared.    He  then  pro- 
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Tided  for  obits  and  anniyertaries,  without  limiting 
any  term  within  which  the  expenses  thereof  should 
be  confined,  and  he  willed  that  the  company  should 
provide  four  honest  priests,  studying  in  the  univer- 
sities, to  pray  for  his  soul  there,  &c,  paying  to 
every  of  them  4^  quarterly.  He  next  directed  the 
company  to  provide  thirteen  poor  men  and  women, 
being  in  poverty,  to  pray  specially  for  his  soul,  &a ; 
and  he  provided  for  a  perpetual  succession  of  such 
poor  persons,  and  he  directed  the  company  to  pay 
them  Sd,  weekly;  and  the  poor  persons  were  to 
attend  the  anniversaries  or  obits  ;  and  he  made 
other  similar  bequests.  The  statute  of  1  £dw.  6. 
c  1.  afterwards  passed,  and  the  Crown  subsequently, 
for  valuable  consideration,  by  letters  patent,  granted 
to  trustees  of  the  company  a  rent  of  53«.  4^.  a  year, 
issuing  out  of  the  lands,  being  the  annual  rent  lately 
payable  in  respect  of  the  testator's  two  anniversaries, 
without  mentioning  any  other  rents.  By  a  subse- 
quent statnte,  4  Jac.  1,  all  the  lands,  &c  mentioned 
in  the  letters  patent  of  £dw.  6.  were  secured,  as  against 
the  king  and  his  successors,  to  the  companies,  sav- 
ing the  rights  of  any  person  other  than  the  king: — 
Held,  that  the  bequests  to  pray  for  souls  were 
superstitious  under  the  statute  of  1  £dw.  6 ;  and 
that  under  the  letters  patent  and  act  of  parliament, 
the  company  were  entitled  beneficially,  discharged 
o  f  any  trust     Ibid. 

In  every  case  where  the  general  purpose  of  a 
gift  or  conveyance  is  declared  to  be  charity,  and  the 
particular  payments  do  not  exhaust  the  whole  fund, 
any  surplus  will  belong  to  the  charity,  unless  there 
arc  other  circumstances,  from  which  a  contrary 
intention  of  the  testator  can  be  collected.  The  Jttor* 
ney  Oeneral  v.  the  Draper*  C&mpa»y,  2  Bea.  508. 

A  testator  in  whom  real  estates  were  vested  subject 
to  certain  rent-charges  devised  them  to  the  Fish« 
mongers  Company  "  in  aid  of  the  maintenance  of  the 
poor  men  and  women  of  the  mystery  and  community 
aforesaid  for  ever,** — ^being  precisely  the  same  terms 
as  those  under  which  by  their  charter  the  company 
were  licensed  to  hold  land  in  mortmain: — Held, 
under  the  circumstances,  that  the  testator  was  a  mere 
trustee  for  the  company;  and  an  information  being 
filed  against  the  company  to  carry  into  execution 
the  charitable  trusts  mentioned  in  the  testator's  will, 
was  dismissed  with  costs. 

A  chartered  company  became  entitled  by  a  devise 
to  them  in  terras  of  their  charter,  contained  in  the 
will  of  one  of  their  body,  to  property  subject  to  rent- 
charges  which  were  devoted  to  superstitious  uses, 
principally  under  the  will  of  Sir  J  C.  In  1437  Sir 
J  C's  executors,  of  their  good  grace,  zeal  and  love 
which  they  had  unto  the  soul  of  Sir  J  C,  and  to  the 
intent  that  his  will  might  be  better  observed,  paid 
to  the  company  400  marks  in  recompense  of  the 
great  charge  and  cost  the  company  had  borne  in 
reparations  of  the  land  out  of  which  the  rent-charge 
was  issuing,  so  that  the  will  of  Sir  J  C  might  be 
observed  and  kept  in  time  coming.  In  1547  the 
statute  against  superstitious  uses  passed,  and  three 
years  after  the  company  purchased  the  rent- charges 
of  the  Crown,  which  were  conveyed  by  letters 
patent;  subsequently,  ill- the  4th  Jac  1,  an  act  of 
parliament  passed  whereby,  to  remove  doubts  and 
questions,  it  was  enacted,  thatall  messuages,  rent8,&c. 
which  had  been  theretofore  devised  to  the  company 
and  which  were  mentioned  in  the  letters  patent  might 


be  thereafter  held  by  the  company  against  the  Kii^, 
saving  the  rights  of  persons  other  than  the  King. 
The  company  had  ever  since  been  in  possession  of 
the  property,  and  had  dealt  with  it  as  their  general 
property,  but  had  applied  part  of  the  rents  in  charity. 
In  an  information  filed  in  1832,  innsting  that  the 
property  was  devoted  to  charity  under  the  devise, — 
Held,  that  at  this  distance  of  time  anything  whidi 
seemed  ambiguous  ought  to  be  presumed  in  fkwma 
of  the  company;  that  the  testator  was  a  men 
trustee  for  uie  company ;  that  it  ought  to  be  pre- 
sumed that  charges  to  which  the  Crown  became 
entitled  and  which  were  granted  to  the  compsny 
were  equal  to,  if  they  did  not  exceed,  the  whole 
value  of  the  land ;  and  that  under  the  grant  and 
statute  the  estates  themselves  became  the  property 
of  the  company.  The  Attorney  Oeneral  ▼.  the  Fuk- 
mongert  Company  (Preston*t  WiUJ,  2  Bea.  588; 
affirmed  5  M.  &  Cr.  16. 

A  British  subject  went  to  reside  in  France  in 
1776,  where  he  obtained  letters  of  naturalization^ 
and  purchased  land.  In  1791  he  waa  obliged  to 
quit  the  country,  and  his  property  was  confiscated ; 
he  then  came  to  England,  and  remained  here  till 
1802,  when  he  returned  to  France,  and  claimed  the 
compensation  for  his  lands.  By  his  will,  which 
confirmed  a  previous  will  made  in  England,  he  gave 
part  of  his  property,  including  the  expected  com- 
pensation, to  an  Irish  charity: — Held,  that  the 
testator  being  domiciled  in  France,  and  the  property 
being  in  its  essence  French,  and  left  by  a  will  msde 
in  France,  no  legacy  duty  waa  payable  upon  the 
charitable  bequest.  Commiesioiiere  t^  Chariiabk 
DcnaUoM  v.  Devereux,  1 1  Law  J.  Rep.  (n.b.)  Ch.  362. 

A  testator  devised  to  the  corporation  of  W  a  house, 
the  rent  of  which  he  took  to  be  402.  a-year  and 
better,  and  directed  one-half  the  revenue  to  be 
applied  to  increase  the  schoolmaster's  salary,  snd 
the  other  half  foir  the  poor  of  the  town ;  and  the 
overplus  he  gave  to  the  trustees,  and  to  repair  the 
house.  The  corporation  sold  the  house  to  redeem 
the  land-tax  on  all  their  real  estate : — Held,  that  the 
corporation  were  liable  to  make  good  the  amount  of 
stock  purchased  to  redeem  the  land-tax  with  the 
money  arising  from  the  sale ;  and  that  payments 
which  the  corporation  had  regularly  made  of  sn 
amount  equal  to  the  land-tax  redeemed,  but  less 
than  the  amount  of  the  dividends  on  the  stock, 
were  not  sufficient.  Held,  also,  that  the  chsrity 
was  entitled  to  the  whole  income  arising  from  the 
trust  property.  The  Attorney  General  v.  the  Corpora- 
turn  ^  ffubeach,  11  Law  J.  Rep.  (n.8.)  Ch.  412. 

A  testator  bequeathed  the  residue  of  his  estates 
to  trustees,  to  be  by  them  applied  for  the  relief  of 
domestic  distress,  assisting  indigent  but  deserving 
individuals,  or  encouraging  undertakings  of  general 
utility : — Held,  that  the  trustees  had  the  option  of 
applying  the  fund  to  purposes  not  charitable,  and 
that  the  bequest  was  consequently  void.  KenddUf. 
Granger,  11  Law  J.  Rep.  (n.s.)  Ch.405;  5  Bea.  800. 

Bequest  of  a  legacy  to  A  B,  to  be  applied  fi)rthe 
use  of  Roman  Ca&olic  priests  in  and  near  London* 
at  his  absolute  discretion.  Objected,  that  the  be* 
quest  was  not  charitable;  that  A  B  having  died 
before  the  testator,  the  legacy  lapsed ;  that  it  was 
void  for  uncertainty : — Held,  to  be  a  legacy  for  the 
benefit  of  those  persons  who  should  now  and  here- 
after fill  the  character  of  Roman  Catholic  priests 
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in  and  near  London.  Referred  to  the  Master  to 
approve  a  scheme.  ITie  AUomey  General  y.  Qiad' 
ettme^  1 1  Law  J.  Rep.  (m.8.)  Ch.  361. 

A  bequest  of  residue  to  the  government  of  Bengal, 
to  be  applied  to  charit^^jMsneficial,  and  public 
works  of  Decca,  for  the^^Htpf  the  native  inha- 
bitants exclusively : — H|^^Ke  a  valid  charitable 
bequest.  Mitfard  v.  iteynJBIfTs  Law  J.  Rep.  (n.8.) 
Ch.  40. 

Certain  tolls  having  been  granted  by  various  royal 
charters  to  the  corporation  of  Shrewsbury,  for  the 
leparatiouy  fortification,  and  amendment  of  the  walls 
and  bridges  within  the  borough  of  Shrewsbury,  and 
the  corporation  having  entered  into  an  arrangement 
for  the  abolition  of  the  tolls,  in  consideration  of  the 
sum  of  6,0001.,  of  which  2,0001.,  part  thereof,  was 
received  by  them,  jmd  invested  in  the  purchase  of 
2,176^  17«. M.,  SL  per  cent  annuities: — ^Held,  that 
the  tolls  were  gifts  for  charitable  purposes,  within 
the  statute  of  Elizabeth,  to  be  administered  in 
courts  of  equity ;  and  further,  that  the  stock  was 
subject  to  the  same  trusts  as  the  tolls.  Attorney 
General  v.  the  Corporation  qf  Shrewtbury,  12  Law  J. 
Rep.  (na)  Ch.  465 ;  6  Bea.  220. 

Where  a  testator  has  made  a  virtual  disposition  of 
his  property  to  charitable  purposes,  and  the  particular 
object  cannot  be  defined,  the  Court  will  endeavour 
to  carry  the  intention  into  effect,  by  means  of  a 
scheme.  The  Court  refused  to  give  costs  as  between 
solicitor  and  client,  except  with  consent  JUorHn  v. 
Maugkan^  13  Law  J.  Rep.  (n.8.)  Ch.  892. 

A  gift  to  be  divided  among  poor  pious  persons, 
male  or  female,  old  or  infirm,  as  the  executors  see 
fit,  "  not  omitting  large  and  sick  families,  if  of  good 
character,"  is  a  valid  charitable  bequest,  the  word 
"poor"  extending  through  the  whole  sentence. 
Nask  V.  Morley^  11  Law  J.  Rep.  (m.8.)  Ch.  336;  5 
Bea.  177. 

Where  trustees  have  an  option  to  spply  funds  to 
purposes  which,  though  liberal  or  benevolent,  are 
not  such  as  are  in  this  court  understood  to  be  cha- 
ritable, the  trust  cannot  be  executed  here.  Thus, 
the  Court  cannot  execute  a  trust  for  private  charity. 
Ibid. 

Where  a  testator  clearly  declares  an  intention  of 
devoting  the  whole  income  of  a  property  to  cha- 
ritable purposes,  then  although  he  does  not  in  spe- 
cifically directing  the  application  of  portions  of  it 
exhaust  the  whole  income,  still  the  general  intention 
that  the  whole  shall  be  applied  to  charitable  purposes 
will  prevail ;  and  on  the  other  hand,  although  he 
does  not  make  any  such  general  declaration  of  de- 
voting the  whole  to  charity,  but  gives  each  and  every 
portion  of  the  whole  income  at  the  time  to  some 
charitable  purpose,  and  by  that  means  exhausts  the 
whole, — then  if  the  income  should  afterwards  in- 
crease the  increase  will  also  be  applicable  to  the 
charitable  purposes.  A  testator  devised  a  house  to 
the  Coopers  Company  upon  condition  and  to  the 
use,  intent  and  purposes  of  maintaining,  supporting 
and  augmenting  a  school  at  R,  lately  erected,  and 
the  same  rent,  which  he  represented  to  be  IW., 
should  be  bestowed  in  manner  following.  He  then 
gave  different  sums  to  different  objects,  amounting 
in  the  whole  to  SI.,  and  amongst  them  6L  to  the 
Coopers  Company,  and  then  gave  3/.,  which  he 
represented  as  that  which  remained  ungiven,  tathe 
Coopers  Company,  to  put  in  their  common  box, 


towards  the  repair  of  the  house,  when  need  be;  and 
if  the  house  should  fall  into  decay  by  sudden  mis- 
fbrtune,  whereby  no  rent  should  be  made,  then  the 
legacies  to  stay  until  it  should  be- made  tenantable, 
which  he  trusted  the  Company  would  do  within  two 
years ;  and  when  tenantable,  the  Company  to  go  on 
with  his  will  to  avoid  the  penalty  and  danger  which 
foUoweth.  He  then  gave  the  house  over  beneficially  to 
the  Grocers  Company  if  the  Coopers  did  not  bestow 
the  SL  as  he  willed  them  to  do.  The  rents  increased 
to  75L— Held,  that  all  the  objecto  of  the  testator's 
bounty  were  entitled  to  participate  in  the  increased 
rents,  and  that  the  Coopers  Company  took  the  three- 
elevenths  beneficially,  subject  to  the  repairs.  The 
Attorney  GenenU  v.  the  Coopers  Composy,  3  Bea.  29. 

A  testatrix,  after  reciting  that  the  rent  of  a  pro- 
perty was  101.,  devised  it  to  Christ's  Hospital,  a 
charitable  foundation,  in  trust  as  to  62.  for  the  poor 
of  three  parishes  and  as  to  42.  to  A  B  for  life,  and 
after  her  death  in  trust  for  the  three  parishes:  — 
Held,  that  Christ's  Hospital  took  no  interest  in  the 
increased  rents.  The  Attorney  General  v.  ChrUt*e 
Hotpitalf  4  Bea.  73. 

A  B  bequeathed  to  a  company  a  sum  to  purchase 
lands  of  the  clear  value  of  lOOL  a  y^^h  ^nd  gave 
96/.  to  a  charity,  and  the  residue  of  the  said  sum 
of  1002.,  being  4/.,  yearly  to  the  company  for  their 
paios: — Held,  that  all  the  objects  were  entitied 
rateably  to  the  increased  rents.  The  Attorney  Gene- 
ral y,  the  Draper*  ComfMmy^  4  Bea.  67. 

Charitable  bequest  to  the  rector  and  corporation 
of  N  W,  being  a  vicarage,  payment  was  ordered  to 
be  made  to  the  vioar  and  corporation.  Hopkimon  v. 
ElUt,  6  Bea.  34. 

Testator  bequeathed  a  legacy  to  "the  London 
Orphan  Society  in  the  City  Road."  There  was  no 
institution  precisely  answering  this  description ;  but 
there  was  a  '*  London  Orphan  Asylum"  at  Clapton, 
and  an  **  Orphan  Working  School"  in  the  City  Road: 
— Held,  that  the  former  institution  was  not,  and 
the  latter  was,  within  the  description  contained  in 
the  will     Wilton  v.  Squire,  1  Y.  &  Coll.  C.C.  664. 

Bequest  **  to  the  poor  on  the  testatrix's  littie  estate 
in  Suffolk."  The  testatrix  in  1784  had  an  esUte  in 
Suffolk,  but  which  was  settied  in  that  year,  and  the 
testatrix  had  merely  a  rent-charge  issuing  thereon : 
Held,  that  there  was  a  valid  charitable  gift  to  the 
poor  on  the  estate.    Brietow  v.  Brietow^  5  Bea.  289. 

Policies  of  assurance  by  which  the  directors  en- 
gage "  to  pav  out  of  the  funds"  or  "  that  the  funds 
sh^l  be  liable"  or  "  that  a  share  of  the  funds  shall 
be  paid,"  are  not  so  connected  with  land  as,  under 
the  Mortmain  Act,  to  render  invalid  a  gift  by  them 
to  charity,  although  the  assets  of  the  assurance 
companies  consist  partly  of  real  estate. 

The  rule  is  the  same,  although  by  the  policy,  sealed 
with  the  corporate  seal  of  the  company,  the  assured 
becomes  a  member.  March  v.  the  Attorney  General, 
12  Law  J.  Rep.  (n.s.)  Ch.  31 ;  5  Bea.  433. 

A  simple  declaration  that  charity  legacies  are  to 
be  paid  out  of  pure  personalty  will  not  give  to  such 
legacies  a  priority  upon  the  pure  personalty  over 
other  legades  and  charges,  nor  exempt  any  part  of 
the  estate  from  the  ordinary  rules  of  applying  and 
distributing  the  assets.  A  testatrix  created  a  mixed 
fund  of  realty  and  personalty  for  payment  of  her 
debts  and  legacies,  but  she  directed  the  charity 
legacies  to  be  paid  out  of  the  pure  personalty.     She 
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afterwards  directed  her  tnutees  to  set  apart  a  sum 
of  stock  sufficient  to  proTtde  for  a  number  of  annu- 
ities, and  as  the  annuitants  died  the  stock  let  loose 
was  to  be  applied  in  payment  of  the  charity  legacies. 
Semble — ^Tbat  the  direction  alone  was  not  of  itself 
sufficient  to  exempt  the  charity  legacies  from  being 
payable  out  of  the  realty  in  the  proportion  of  the 
realty  to  the  personalty ; — ^but  held,  that  the  second 
part  created  a  demonstrative  fund  of  pure  person- 
alty, out  of  which  the  charity  legacies  were  to  be 
paid.    Sturge  t.  Dimsdahy  6  Bea.  462. 

Testator  by  his  will  directed  that  a  sum  not  ex- 
ceeding  50L  a  year  should  be  paid  in  quarterly  pay- 
ments to  a  literary  man,  preferably  not  more  than 
forty  years  of  age.  By  a  codicil,  he  declared  that 
his  object  was  to  give  what  little  assistance  he  could 
to  a  worthy  literary  person  who  had  not  been  very 
successful  in  his  career,  and,  so  far  as  possible,  to 
enable  him  to  assist  in  extending  the  knowledge  of 
those  doctrines  in  the  various  branches  of  literature 
to  which  the  testator  had  turned  his  attention  and 
pen: — Held,  that,  provided  the  literary  works  of  the 
testator  were  consistent  with  religion  and  morality, 
this  was  a  charity  to  which  the  law  of  England 
would  give  effect  Thompson  v.  Thompson,  1  Coll. 
895. 

Bequest  of  401.  a  year  for  the  best  essays  in  sta- 
tistics, &c.  with  reference  to  the  testator's  writings 
on  the  subject : — Held,  valid.    Ibid. 

Testator,  after  directing  the  income  of  his  estate 
to  be  divided  into  moieties,  and  disposing  of  one 
moiety  and  making  various  bequests  out  of  the 
other,  directed  that  the  remainder  of  the  latter  half, 
if  any,  should  be  given  in  occasional  sums  to  de- 
serving literary  men,  or  to  meet  expenses  coonected 
with  his  manuscript  works  which  he  had  previously 
directed  to  be  printed.  The  trustees  of  the  will 
declined  to  act : — Held,  that  the  gift  failed.     Ibid« 

A  voluntary  conveyance  of  real  estates  to  a  charity 
is  not  defeated  by  a  subsequent  conveyance  of  them 
for  valuable  consideration. 

Real  estates  conveyed  to,  and  vested  in,  an  hospital 
founded  under  the  act  39  £liz.  c.  5.  cannot  be  alien- 
ated by  the  hospital,  nor  can  it  confirm  an  alienation 
of  them  by  the  founders. 

A  municipal  corporation  voluntarily  founded  an 
hospital  under  the  act  39  Eliz.  c.  6,  and  purchased 
real  estates,  and  caused  them  to  be  conveyed  to  the 
hospital,  but  which  were  kept  under  the  controul  and 
management  of  the  founders,  who  afterwards  sold 
and  conveyed  them  for  valuable  consideration, 
granting  to  the  purchasers  covenants  for  title  and 
indemnity  against  the  claims  of  the  hospital.  The 
founders  applied  the  money  produced  by  the  sale, 
together  with  other  monies  of  their  own,  in  the 
purchase  of  an  estate  at  W,  and  they  paid  annually 
to  the  hospital  more  than  the  rents  and  profits  of  the 
sold  estates.  The  hospital  at  first  concurred  in  that 
arrangrement,  and  acquiesced  in  it  for  120  years ; 
after  which  the  Attorney  General  and  the  hospital, 
by  information  and  bill,  claimed  a  part  of  the  estate 
at  W,  bearing  the  same  proportion  to  the  whole 
estate  that  the  produce  of  the  sale  of  the  hospital's 
estates  bore  to  the  whole  purchase  money  of  the 
estate  at  W: — Held,  first,  that  the  estates  conveyed 
to  the  hospital  were  well  vested  in  it,  and  could  not 
be  sold  without  an  act  of  parliament,  and  therefore 
a  decree  directing  the  hospital  to  confirm  the  sale 


was  in  that  respect  erroneous ;  seeondly,  that  if  the 
hospital's  concurrence  and  long  acquiescence  in  the 
arrangement  for  the  sale  of  its  estates  were  held  to 
bar  its  right  to  recover  them,  or  a  commensoiate 
portion  of  the  estate  ^^^i  the  Attorney  General's 
right  to  protect  the  ouHkatill  existed.  The  Cor- 
poration  qf  NewoastU^^K Attorney  General,  12  C. 
&  F.  403.  ^^ 


(D)  Administeation. 
(a)  Scheme, 

Scheme  directed,  without  a  reference.  AtUnrif 
General  v.  Brandreth,  1  Y.  &  ColL  C.C.  200. 

Where  a  petition  had  been  presented  to  the  Court, 
under  the  act  52  Gea  3.  c.  101,  for  the  purpose 
of  obtaining  its  sanction  to  a  particular  scheme 
for  the  regulation  of  a  charity,  and  an  order  had 
been  made  by  the  Court  confirming  the  Master's 
report  as  to  such  scheme,  such  order  will  be  no 
answer  to  an  information  by  the  Attorney  General, 
complaining  of  a  scheme  adopted  on  a  report  ob- 
tained under  that  act  in  his  absence. 

The  Attorney  General  ought  always  tobeapartj 
to  inquiries  directed  to  the  Master  under  the  statote 
52  Geo.  3.  c.  101. 

Where  much  money  has  been  expended,  and 
many  new  interests  have  been  created  nndcr  a 
scheme  adopted  by  the  Court,  under  the  act  52  Geo. 
3.  c.  101,  the  Court  will  endeavour  to  protect  them ; 
and  in  the  case  of  a  scheme  adopted  by  the  Court, 
where  no  one  had  attended  before  the  Master  oa 
behalf  of  the  Attorney  General,  the  Court  retained 
so  much  of  the  scheme  as  was  worthy  of  its  sanc- 
tion, and  corrected  so  much  of  it  as  appeared  ob- 
jectionable, and  sent  it  back  to  the  Master  with 
certain  directions,  for  the  purpose  of  giving  the 
Attorney  General  an  opportunity  of  brining  for- 
ward such  suggestions  as  the  interests  of  the  pablic 
and  the  charity  might  appear  to  require. 

Where  the  design  of  the  foundation  of  a  charity 
school  is  the  gratuitous  education  of  the  objects 
thereof,  the  Court  is  not  justified  in  granting  pei^ 
mission  to  the  masters  of  the  school  to  take  boarders 
into  their  houses  unless  on  the  conviction  that  the 
purposes  of  the  charity  will  not  be  prejudiced  by 
the  exercise  of  it ;  and  where  the  funds  of  a  chari^ 
yielded  sufficient  remuneration  to  the  masters  of 
the  school,  the  Court  expressed  its  dissatisfaction 
with  a  scheme  sanctioning  their  taking  boarders, 
and  declared  that  the  boaraers  could  not  be  cona- 
dered  as  scholars  of  the  charity,  for  the  purpose  of 
participating  in  its  funds,  or  being  in  future  elected 
to  the  exhibitions  from  the  schools  without  submit- 
ting to  the  provisions  required  by  the  statutes.  2V 
Attorney  General  v.  the  Earl  of  Stan^ford,  10  Law 
J.  Rep.  (n.s.)  Ch.  58. 

It  is  in  the  discretion  of  the  Court,  if  it  thinls 
the  case  requires  it,  to  decline  making  an  order 
upon  petition,  under  the  act  52  Gea  3.  &  101,  and 
to  require  the  parties  to  proceed  by  information. 

Senibls — The  certificate  of  the  Attorney  General 
must  be  obtained  to  all  petitions  under  the  act 
52  Geo.  3.  c.  101,  except  such  as  relate  to  matters 
which  grow  out  of,  or  nave  reference  to,  what  the 
Court  has  before  done  upon  a  petition  properly 
certified  by  the  Attorney  General. 

The  decision  in  The  Attorney  General  v.  the  Earl 
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nfSUm^d  recognized  and  confirmed  by  the  Court. 
The  AUontey  General  v.  the  Earl  rfStasrfcrd,  10  Law 
J.  Rep.  (N.S.)  Ch.  172. 

Where  a  charity  had  been  instituted  for  the  com- 
mon benefit  of  a  pariah,  and  the  parishioners,  on 
an  information  filed  for  the  regulation  of  the  charity, 
agreed  that  education  should  form  part  of  the 
scheme :  the  Court,  although  the  parishioners  were 
of  various  religious  denominations,  refused  to  sanc- 
tion a  system  of  education,  in  which  it  was  proposed 
that  particular  selections  from  the  Scriptures  snould 
be  read,  and  the  schools  should  be  closed  on  Sun- 
days, and  in  which  no  special  provision  was  made 
for  the  religious  creed  of  the  schoolmaster.  The 
Attorney  General  v.  Cullum,  1 Y.  &  ColL  C.C.  411. 

Ccrarts  of  equity  in  this  country  will  not  sanction 
any  system  of  education  in  which  religion  is  not 
included,  and  where  education  is  to  be  provided  for 
Christians  of  different  denominations,  there,  by 
reason  of  the  necessity  of  teaching  religion  accord- 
ing to  particular  tenets,  and  the  difficulty  of  teach* 
ing  ^i&rent  persons  according  to  different  tenets, 
instruction  according  to  the  doctrines  of  the  Church 
of  England  must  prevail;  but  provision  will  be 
made,  as  far  as  possible,  for  the  exercise  of  con- 
scientious scruples  on  the  part  of  dissenters.    Ibid. 

A  testator,  by  his  will,  bequeathed  the  residue  of 
his  estate  to  a  company,  to  apply  the  interest  of  one 
moiety  to  "the  redemption  of  British  slaves  in 
Turkey  and  Barbary ;"  one-fourth  to  charity  schools 
in  the  city  and  suburbs  of  London,  established 
according  to  the  doctrines  of  the  Church  of  Eng- 
land ;  and  in  consideration  of  the  care  and  pains 
taken  by  the  company,  the  remaining  one-fourth  to 
be  applied  by  the  company  towards  necessitated 
decayed  fireemen  of  the  company,  their  wives  and 
children.  The  first  gift  failed  for  want  of  direct 
objects,  and  the  Court  referred  it  to  the  Master  to 
approve  of  a  scheme  for  the  application  of  the  funds 
remaining  unapplied,  in  consequence  of  the  failure 
of  the  first  gift,  having  regard  to  the  different  cha- 
ritable bequests  contained  in  the  testator's  will  :— 
Held,  that  in  the  absence  of  any  objects  bearing 
any  resemblance  to  the  object  that  had  failed,  it  was 
proper  to  look  at  the  second  object,  but  only  as  a 
guide,  to  lead  to  what  the  testator  would  probably 
have  done  himself,  and  therefore  not  to  be  followed 
further  than  was  proper  to  attain  that  object ;  that 
the  testator  having  expressed  his  reason  for  the 
third  gift,  that  was  a  conclusive  ground  against 
the  objects  of  the  gift  participating  in  the  fund 
which  had  failed ;  and  that  the  course  to  be  adopted 
under  the  circumstances,  was  to  look  at  the  second 
as  an  indication  of  the  kind  of  charity  preferred  by 
the  testator,  and  to  make  it  as  general  in  its  appli- 
cation as  the  first  gilt  was  intended  to  be,  viz.,  open 
to  all  who  might  stand  in  need  of  assistance : — Held, 
accordingly,  that  the  fund  in  question,  which  had 
failed,  ought  to  be  applied  in  support  of  charity 
schools,  without  any  restriction  as  to  place,  situate 
in  England  and  Wales,  where  the  education  was 
according  to  the  Church  of  England,  limiting  the 
amount  to  20/.  per  annum. 

Held,  that  the  Mico  Charity,  for  the  redemption 
of  poor  slaves  in  the  British  colonies,  was  not  one 
to  which  the  fund  in  question  could  be  applied  on 
the  doctrine  of  cy-prei ;  although  a  charity  may  be 
Cff'pres  to  the  original  object,  which  seems  to  have 
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no  trace  of  resemblance  to  it,  and  which  may  be  very 
properly  adopted  if  no  other  can  be  found  having 
a  more  direct  connexion  with  it. 

The  trustees  of  the  Mico  Charity,  not  being  parties 
to  the  information,  were  not  allowed  to  be  heard  on 
the  appeal,  although  they  had  presented  their  peti- 
tion to  the  Court,  had  been  heard  in  the  court 
below  on  their  petition,  and  had»  by  their  solicitors, 
attended  the  proceedings  before  the  Master,  on  the 
reference  directed  to  him  by  the  Court 

Under  an  application  to  approve  a  scheme  for 
charity  funds,  the  Master  has  no  authority  to  allow, 
still  less  to  invite,  any  person  to  intervene  in  the 
inquiry  who  is  not  a  party  to  the  cause.  If  any 
such  person  is  desirous  of  proposing  a  scheme  of 
his  own,  his  proper  and  only  course  is  to  apply  to 
the  Court  for  leave  to  do  so.  The  Attorney  General 
v.  the  Irowmongert  Company,  IOC.  &  F.  908 ;  affirm*- 
ing  s.  e.  10  Law  J.  Rep.  (n.s.)  Ch.  201 ;  1  Cr.  &  P. 
208 ;  2  Bea.  313. 

A  school  was  founded  for  the  education  of  poor 
children,  within  a  certain  district  The  district 
was  converted  into  a  dock,  under  a  local  act  of  par- 
liament, so  that  the  object  of  the  charity  failed.  The 
Court  referred  it  to  the  Master,  to  approve  of  a 
scheme  for  the  application  of  the  funds  of  the 
charity  cy^et.  The  Attorney  General  v.  Glynn^ 
12  Sim.  84. 

Bequest  of  stock  to  the  ''  Society  for  Bettering 
the  Condition  of  the  Poor,"  upon  trust,  to  apply  the 
income  in  the  payment  of  the  house-rent  of  seven  or 
more  country  labourers  in  the  principality  of  Wales, 
selected  in  a  certain  manner ;  and  bequest  of  other 
stock  to  the  ^  Society  for  the  Encouragement  of 
Female  Servants,"  upon  trust,  to  distribute  the 
income  annually  in  gratuities  to  servants  in  the 
same  principality,  selected  in  a  certain  manner. 
The  two  societies  renounced  the  respective  trusts, 
and  disclaimed  the  legacies : — Held,  that  the  dis- 
cretion of  the  trustees  was  not,  in  these  cases,  of  the 
essence  of  the  trust ;  that  the  trust  being  originally 
created  for  certain  definite  objects,  and  not  a  gift  to 
the  charities  generally  or  indefinitely,  it  was  not  a  case 
in  which  the  disposition  of  the  fund  required  the 
authority  of  the  sign  manual ;  and  that  the  Court 
would  carry  the  trust  into  effect  by  means  of  a 
scheme.  Reeve  v.  the  Attorney  General,  3  Hare,  191. 

A  reference  being  ordered  to  the  Master,  to  ap- 
prove a  scheme  for  the  regulation  of  the  charity,  he 
was  directed  to  inquire  under  what  restrictions  and 
limitations,  and  subject  to  what  conditions,  the 
masters  should  be  allowed  to  take  boarders  in  their 
houses,  with  a  view  to  allow  the  boarders  to  parti- 
cipate in  the  funds  of  the  charity,  as  exhibitioners 
from  the  school. 

One  of  the  foundation  ordinances  of  a  charily 
school  was,  to  instruct  and  teach  all  boys  and  very 
young  children  (pueroset  infantes)  that  should  come 
to  learn  their  "ABC,  primer,  and  sorts,  till  they  be 
in  grammar:'* — Held,  that  the  charity  funds  being 
ample  for  the  purpose,  the  object  ought  to  be  to 
provide  the  means  of  gratuitous  instruction  in  all 
branches  of  learning  and  information  which  might 
be  most  likely  to  be  beneficial  to  the  scholars,  and 
that  children  under  six  years  of  age,  if  capable  of 
receiving  instruction,  ought  not  to  be  excluded. 
The  Attorney  General  v.  the  Earl  of  Stttn\ford,  12  Law 
J.  Rep.  (n.s.)  Ch.  298. 
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(c)  Fiiitor. 

Where  the  master  of  a  hospital  was  of  advanced 
age  and  in  infirm  health,  and  the  sitnallon  of  the 
master's  house  was  consequently  not  suitable  for 
him,  the  Lord  Chancellor,  as  visitor,  exempted  him 
from  residing  in  the  house,  upon  his  undertaking  to 
give  it  up  as  a  residence  for  his  curate,  and  to  reside 
within  a  mile  of  the  hospital.  In  re  the  Hotpital  tif 
Si.  Mary  Magdalen,  1 2  Law  J.  Rep.  (ir.8.)  Ch.  375. 

An  information  alleging  an  abuse  in  the  internal 
regulations  of  a  charity,  dismissed  on  the  ground 
that  they  were  the  proper  subject  for  the  inter- 
ference of  the  special  visitor.  The  JUometf  General 
v.  Dulwich  College,  4  Bea.  266, 

{d)  Attorney  General 

The  Court  does  not  consider  it  the  duty  of  the 
Attorney  General  to  contend  for  his  strict  rights  in 
charity  mformations.  In  cases  of  hardship  it  sanc- 
tions his  acting  with  forbearance  towards  the  par- 
ties, and  will  postpone  its  decision  to  give  the 
parties  an  opportunity  of  entering  into  an  arrange- 
ment with  the  Attorney  General.  The  AiUtmey  Gen- 
eral V.  BretHngham^  S  Bea.  91. 

(G)  Inbolmsnt  undbr  the  9  Geo.  2.  c.  36. 

The  following  memorandum  was  indorsed  on  a 
deed,  which  conveyed  lands  to  charitable  uses. 
<*Inrolled  in  his  Mi^esty's  High  Court  of  Chan- 
cery, the  17th  of  December,  1836,  being  first  duly 
stamped  according  to  the  tenor  of  the  statutes  made 
for  that  purpose.  D.  Drew.''  It  was  proved,  that 
ahortly  before  the  trial,  Mr.  Drew  acknowledged 
the  signature  was  his,  and  that  he  was,  at  the  time 
he  so  acknowledged  it,  the  clerk  of  the  inrolments : 
-^Held,  that  the  memorandum  must  be  considered 
as  having  been  made  by  the  proper  officer,  and  was 
sufficient  evidence  of  the  inrolment  of  the  deed 
under  statute  9  Gea  2.  c.  36.  Dee  d.  miliamt  t. 
Lloyd,  10  Law  J.  Rep.  (n.b.)  C.P.  128 ;  1  So.  (m.8.) 
505;  1M.&G.67L 

(H)  Pleading  and  Practice. 

To  an  information  and  Inll  by  the  Attorney 
General  on  behalf  of  a  charily,  at  the  relation  of 
persons  who  were  also  plaintifre,  a  general  demurrer 
was  put  in : — Held,  that  as  the  plaintifis  did  not 
state  a  title  to  any  individual  relief,  the  demurrer 
must  bo  allowed,  although  there  appeared  to  be  a 
title  to  relief,  in  so  far  as  it  was  sought  upon  the 
information  for  the  benefit  of  the  charity  only. 
That,  io  the  latter  case,  leave  should  be  given  to 
amend  generally,  but  not  to  remove  any  of  the 
plaintifis  to  the  bill  from  continuing  as  relators. 
The  Mietrmy  General  v.  the  East  India  Company,  10 
LawJ.Rcp.(N.&)Ch.ilO;  11  Sun.  380. 

Costa  being  ordered  to  bo  paid  out  of  a  charity 
•state,  and  tliere  being  no  fund  applicable  to  that 
purpose,  the  Court  referred  it  to  the  Master  to 
approve  of  such  sale  or  mortgage  of  the  estate^  as 
should  be  necessary  and  proper  for  raising  and 
paying  the  costs  due.  The  Attorney  General  v,  Ne- 
thtrtoat,  10  Law  J.  Rep.  (m.s.)  Ch.  162 ;  11  Sim. 
529. 

During  the  peniUng  of  questions  respecting  the 
administration  of  a  charity,  an  order  of  reference 
under  the  act  62  Gwo.  3.  c.  101.  ought  not  to  be 


made  to  the  Master  to  approve  of  a  scbeme  fiir  the 
application  and  administration  of  the  earplw  in- 
come of  a  charity ;  but  if  an  ex  parte  order  to  such 
effect  has  been  made  by  the  Court  under  that 
act,  and  the  whole  subject  referred  to  the  Master  is 
left  to  the  exclusive  conduct  and  management  ef 
the  petitioners,  (the  trustees  of  the  charity,)  wboie 
mode  of  administering  the  funds  is  challenged,  and 
whose  right  to  be  such  trustees  ia  one  of  the  maticn 
in  dispute,  the  presentation  of  another  pedtioo 
under  that  act,  by  other  interested  paities,  nddng 
the  questions  in  diflTerence,  has  so  much  of  sanctioB 
from  the  former  order  of  the  Court  as  to  makeit 
reasonable  that  the  question  of  costs  of  the  latter 
petitioners  should,  at  all  events,  be  reserved  until  a 
decision  of  the  Court  shall  have  been  made  on  so 
information  filed  for  the  administration  of  the  sur- 
plus income.  The  Attorney  General  v.  the  Earl  tf 
Stamford,  10  Law  J.  Rep.  (n.b.)  Ch.  172. 

The  Master  of  the  Rolls  made  an  order,  widiovt 
a  reference  to  the  Master,  for  increasing  the  aUow« 
ance  of  each  of  the  Craven  scholars  Srom  SOL  to 
76L  per  annum,  upon  the  production  of  a  certificale 
by  the  trustees  that  they  approved  of  such  an  appli* 
cation  of  the  surplus  income  of  the  charity  estates. 
The  Attorney  GeneralY,  the  Buhop  cf  Llamdt^,  10 
Law  J.  Rep.  (n.s.)  Ch.  361. 

A  petition  presented  under  the  2  Will.  4l  c  67, 
and  praying  for  a  reference,  for  the  appointment  of 
new  trustees,  and  for  the  approval  of  a  scheme,  and 
for  an  inquiry  as  to  the  charity  property,  and  in 
whom  the  legal  estate  was  vested — ^was  objected  to^ 
upon  the  ground  that  it  ought  to  have  been  intituled 
in  Sir  Samuel  Romilly's  Act  (52  Geo.  8.  c.  101). 
The  objection  was  overruled.  In  re  Fowey  Charities^ 

10  Law  J.  Rep.  (n.s.)  Ch.  368 ;  4  Bea.  225. 

The  usual  costs  allowed  a  relator  in  a  charity  in- 
formation, in  which  he  has  been  successful,  are 
<mly  costs  as  between  solicitor  and  client,  and  he  ii 
not  entitled  to  the  costs,  charges,  and  ezpeoaec 
incidental  and  preparatory  to  the  information,  un- 
less a  special  case  is  made  out,  and  established  by 
evidence,  to  the  satisfaction  of  the  Court 

The  costs  of  a  testator,  in  a  successful  inforaia* 
tion  (in  the  first  instance,  at  least),  must  be  a 
charge  on  the  fund  or  estate  recovered  by  the 
information,  and  not  be  paid  out  of  the  genoral 
funds  of  the  charity  derived  from  diflerent  estatca 
l%e  Attorney  General  v.  Kerr,  10  Law  J.  Rep.  (ifs.) 
Ch.373;  4  Bea.  297. 

Where  the  statute  prescribes  a  mode  in  which 
receivers*  aecounts  are  to  be  settled,  and  thoe  is 
no  allegation  or  proof  in  support  of  any  case  of 
neglect  or  error  in  the  performance  of  that  duty,  it 
will  be  presumed  that  the  parties  to  whom  the  duty 
is  asidgned  have  faithfully  performed  it  TheAUer- 
ivy  General  v.  Staniford,  10  Law  J.  Rep.  (ha)  Ch. 
58. 

A  bill  was  filed  by  one  of  several  trustees  of  a 
charitable  gift,  the  validity  of  which  was  di^otrdi 
against  the  co-trustee^  who  had  refused  to  act,  and 
the  next-of-kin  of  the  testator,  to  have  it  executed. 
The  trustees  had  accepted  the  trust : — Held,  that 
the  proceeding  was  not  improper,  and  that  the 
plaintiff  was  not  bound  to  apply  to  the  Attorney 
General  to  proceed  by  information.    Nash  v.  Markif, 

11  Law  J.  lU>p.  Ch.33t>;  5  Bea.  177. 

An  infomiaaoii  was  nlcd  for  the  adininistratioD 


] 


CHARITY— (Plbadmto  and  Practice.) 


173 


of  aeluirityy  and,  after  the  answen  were  put  in, 
one  of  the  tnisteea  retired  and  two  died,  and  the 
oontiniiing  trusteea,  under  the  charter,  appointed 
A,B,  and  C  to  be  trustees  in  their  place.  The 
infbmiation  waa  heard  and  judgment  pronounced, 
aad  tiie  decree  drawn  up,  without  A,  B,  and  C 
being  made  parties  to  the  record.  A  supplemental 
information  waa  then  filed  against  A,  B,  and  C, 
praying  such  and  the  same  relief  against  A,  B,  and 
C  as  by  the  original  information  was  prayed,  and 
the  Attorney  General  would  have  been  entitled  to, 
against  thoae  trustees  in  whose  place  they  had  been 
substituted.  A,  B,  and  C,  by  their  answer,  insisted 
that  the  Attorney  General  was  not  entitled  to  the 
benefit  of  the  former  proceedings  against  them,  nor 
to  any  part  of  the  relief  prayed  by  the  original 
iafonnation ;  and  they  insisted  on  the  answers  of 
the  former  defendants,  and  also  stated  additional 
matters  to  shew  that  the  decree  onght  not  to  have 
been  made: — Held,  that  the  answer  was  not  im- 
pertinent, for  tbat  the  new  trustees  were  not  so  con- 
dosirely  bound  by  the  answers  of  the  former  trus- 
tees as  to  prevent  their  making  a  new  defence  or 
questioning  the  propriety  of  the  original  decree ; 
and  that  the  present  information  was  an  original 
bill  in  the  natare  of  a  supplemental  bill.  A,  B,  and 
C  deriving  title  from  the  founder  and  not  from 
the  continuing  trustees.  .  The  Attorney  General  v. 
Fotter,  12  Law  J.  Rep.  (n.8.)  Ch.  45 ;  2  Hare,  81 ; 
13  Sim.  282. 

A  l^acy  to  "  The  London  Orphan  Society," 
being  claimed  by  two  institutions,  it  was  held,  that 
the  testator  having  himself  caused  the  doubt  as  to 
which  waa  intended  by  the  words  he  had  made  use 
of,  the  costs  must  come  out  of  the  residuary  estate, 
and  not  out  of  the  legacy.  Wilson  v.  Squire,  12 
Law  J.  Rep.  (n.s.)  Ch.  139 ;  13  Sim.  212. 

An  information  was  filed  respecting  the  manage- 
ment of  a  grammar  school,  against  the  trustees  of 
the  school,  the  head  master  and  usher,  and  against 
the  person  by  whom  they  were  appointed.  The 
case  came  on,  and  was  argued,  but  judgment  was 
reserved.  Before  judgment  was  pronounced,  the 
head  master  and  usher  resigned,  and  others  were 
appointed.  Judgment  was  then  delivered,  and  the 
decree  waa  ordered  to  bear  date  the  day  of  the  hear- 
ing. A  supplemental  information  waa  afterwards 
filed  against  the  new  head  master  and  usher,  who, 
by  their  answers,  insisted  they  were  not  bound  by 
the  former  proceedings,  and  claimed  the  right  to 
make  a  new  defence: — Held,  that  there  was  no 
privity  between  the  new  head  master  and  usher 
iud  their  predecessors;  and  therefore  it  was  com« 
petent  for  them  to  make  a  new  defence:  and  this 
being  an  original  bill  in  the  nature  of  a  supple- 
mental  bill,  the  defendants  had  a  right  to  make  a 
new  defence,  to  shew  why  the  decree  could  not  be 
carried  into  effect  The  Attorney  General  v.  Foster, 
12  Law  J.  Rep.  (w.s.)  Ch.  257. 

Where  a  petition  presented  by  the  informant, 
relative  to  a  compromise  of  the  suit,  was  directed 
to  stand  over  till  the  hearing  of  the  cause,  and  the 
circumstances  stated  in  the  petition  were  afterwards 
made  the  subject  of  a  supplemental  bill,  and  evi- 
dence was  entered  into  in  that  suit  against  the  dp- 
fendantfl,  the  lessees  of  a  charity  estate,  the  costs  of 
the  supplemental  suit  were  given  to  the  defendants, 
the  question  being  one  of  co^ts  between  the  parties, 


and  not  of  the  value  of  the  property.  The  Attorney 
General  v.  Foord,  12  Law  J.  Rep.  (N.il|  Ch.  238*; 
6  Bea.  288. 

In  a  charity,  information  filed  without  a  relator, 
the  Attorney  General  did  not  personally  appear  at 
the  hearing,  but  two  other  counsel  appear  in  sup- 
port of  the  information : — Held,  that  the  costs  of  a 
brief  to  the  Attorney  General  ought  to  be  allowed 
in  addition  to  those  of  the  two  counsel  in  the  taxa- 
tion of  costs  as  between  party  and  party.  Liberty 
fiven  to  except  to  the  Master's  report  of  taxation 
eing  applied  for  on  the  ground  of  his  disallowance 
of  such  brief,  the  report  was  referred  back  to  the 
Master  for  review.  The  Attorney  General  v.  the 
Drapers  Company,  4  Bea.  305. 

A,  being  a  lessee  of  lands  under  a  charity,  and 
being  also  the  owner  of  an  adjoining  public-house 
and  premises,  was,  in  1794,  appointed  a  trustee  of 
the  charity,  and,  jointly  with  the  other  trustees, 
took  a  conveyance  of  the  charity  estates.  A,  in 
1817,  after  the  expiration  of  his  lease  took  another 
lease  for  twenty-one  years  of  lands  of  the  charity, 
which  were  described  as  part  of  a  room  in  the  public- 
house,  but  were  not  otherwise  defined.  A  subse- 
quently sold  the  public-house  to  the  defendants  B 
and  C,  and  died ;  and  B  and  C,  in  July  1823,  took 
a  conveyance  and  assignment  of  the  nreehold  pre- 
mises and  the  lease,  from  the  executors  of  A.  I  n 
1832,  B  became  a  trustee  and  executed  the  deed  of 
trust,  in  which  the  whole  of  the  room  in  the  public- 
house  and  other  parts  of  the  premises  were  de- 
scribed as  the  property  of  the  charity.  In  May 
1843,  the  information  was  filed,  at  the  suit  of  the 
trustees  other  than  B,  claiming  rent  in  respect  of 
the  whole  of  the  room  in  the  public-house  and 
other  parts  of  the  premises,  as  being  the  property  of 
the  charity  in  the  occupation  of  the  defendants ; 
and  praying  that  the  defendants  might  be  decreed 
to  convey  tlie  lands  in  question  to  the  trustees  of 
the  chanty: — Held,  that  the  defendant  B  being  one 
of  the  trustees  of  the  charity  estate,  the  suit  could 
be  sustained  against  B  and  C,  notwithstanding  the 
other  trustees  might  be  able  to  proceed  at  law  by 
ejectment 

That,  so  far  as  the  case  was  one  of  trust,  it  was 
one  of  express  trust,  within  section  25.  of  the  stat 
8  &  4  Will.  4,  c.  27,  and,  therefore,  the  information 
having  been  filed  within  twenty  years  after  the  con- 
veyance was  executed  to  the  defendants  B  and  C, 
the  statute  was  not  a  bar  to  the  suit 

That  B  and  C,  having  notice  of  the  title  of  the 
charity  to  a  part  of  the  room  not  particularly  spe- 
cified or  defined  by  metes  and  bounds,  could  not 
insist  on  being  purchasers  for  value  without  notice 
of  any  part  of  such  room ;  and,  inasmuch  as  B  and 
C  had  not  proved  that  they  had  acquired  the  legal 
estate  in  the  other  parts  of  the  premises  claimed  by 
the  charity,  and  the  equitable  interest  of  the  charity, 
if  any,  was  prior  to  that  of  the  defendants,  it  waa 
not  a  case  in  which  the  defendants  could  rely  on  the 
defence  of  a  purchase  for  value  without  notice. 

The  Attorney  General  and  plaintiffs  being  en- 
titled, as  against  B,  one  of  the  tenants  in  common 
in  possession  of  the  property  claimed  on  behalf  of 
the  charity,  to  an  issue  to  try  the  right  of  the  charity 
to  the  lands  in  question,  the  other  tenant  in  common 
was  held  to  be  a  proper  party  to  the  suit  and  to  the 
issue,     llie  Attorney  General  v.  Flint,  4  llarc,  147. 
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CHARTER. 
[See  Custom.] 


CHELSEA  HOSPITAL  AND  PENSIONERS. 

The  laws  relating  to  the  payment  of  Ottt-peiisioii» 
era  of  Chelsea  Hospital,  amended  by  6  &  6  Vict 
c.  70 ;  20  Law  J.  Stat  243. 

The  commissioners  of  Chelsea  Hom>ital  enabled 
to  purchase  certain  parcels  of  land,  ror  the  benefit 
of  the  Hospital,  by  6  &  7  Vict  c.  81 ;  21  Law  J. 
Stat  62. 

Provisions  made  for  rendering  more  effective  the 
services  of  such  out-penuoners  of  Chelsea  Hospital 
as  shall  be  called  out  to  assist  in  preserving  the  pub- 
lic peace,  by  6  &  7  Vict  c  95 ;  21  Law  J.  SUt  284k 


CHEMIST  AND  DRUGGIST. 

[See  SuEQEOM  and  Apothscaat.] 

A  chemist  and  druggist  cannot  recover  for  medi« 
cines,  if  thev  have  been  supplied  under  circum* 
stances  which  would  amount  to  a  practising  as  an 
apothecary,  within  the  meaning  of  the  65  Geo.  3. 
c.  194.  And  the  question  for  the  jury  is,  not  whe- 
ther the  plaintiff  has  ehargtd  as  an  itpothecary,  but 
whether  he  has  acUd  as  such.  Ridtmtmd  v.  Chie$, 
11  Lsw  J.  Rep.  (M.S.)  as.  U$\  1  Dowl.  (n.0.) 
P.C.  660. 


CHILD  MURDER. 

On  a  charge  of  child  murder,  it  appeared  that 
the  child  must  have  died  before  it  had  an  indepen- 
dent circulation: — Held,  that  as  the  child  had 
never  had  an  independent  circulation,  the  charge  of 
murder  could  not  be  sustained. 

On  an  indictment  for  clrild  murder,  no  one  but 
the  mother  can  be  convicted  of  a  concealment  of  the 
birth  of  the  child.  Reginay.  lVright,9CaiX.ScV,7H, 

On  an  indictment  for  child  murder,  which  is 
bad  for  not  stating  the  name  of  the  child,  or  ac- 
connting  for  the  omission,  no  conviction  for  conceal- 
ing the  birth  can  take  place.  Begina  v.  Hiekif 
2  M.  &  R.  302. 

In  an  indictment  for  the  murder  of  a  bastard 
child,  the  absence  of  a  name  is  sufficiently  accounted 
for  by  the  child  being  described  as  "  then  lately 
before  bom  of  the  body  of  J.  H."  Regiua  v.  Hogg, 
2  M.  ft  R.  830. 

If  a  person  do  any  act  towards  another,  who  Is 
helpless,  which  must  necessarily  lead  to  the  death 
of  tnat  other,  the  crime  amounts  to  murder ;  but  if 
the  circumstances  are  such  that  the  person  would 
not  have  been  aware  that  the  result  would  be  death, 
that  would  reduce  the  crime  to  manslaughter,  pro^ 
vided  that  the  death  was  occasioned  by  an  unlawful 
act,  but  not  such  an  act  as  shewed  a  malicious 
mind.  If  a  woman  left  her  child,  a  young  infant, 
at  a  gentleman's  door,  or  other  place,  where  it  was 
likely  to  be  found  and  taken  care  of,  and  the  child 
dU*d,  it  would  bo  manslaughter  only ;  but  if  the 
i'hild  were  left  in  a  remote  place,  where  it  was  not 
Hkciv  to  Ik!  found,  e,g,  on  a  barren  heath,  and  the 
dt«Mih  of  the  child  ensued,  it  would  be  murder. 
/i4'Mim  V.  IValhrtf  Car.  &  M.  104. 


An  indictment  for  the  murder  of  a  bastard  doM, 
which  described  the  prisoner  as  a  single  wobmb, 
stated,  that  she,  being  big  with  a  male  child,  M 
bring  forth  the  said  child  alive,  and  that  she  "after- 
wards, to  wit,  on  the  da^  and  year  aforesaid,  with 
force  and  arms,  at  &c,  in  and  upon  the  said  male 
ehild,  feloniously,  3re.  did  make  an  assault,*'  &&: 
•*Held,  that  the  child  was  auficientiy  described, 
although  the  indictment  neither  stated  the  name  sf 
the  child,  nor  that  its  name  was  to  tiie  jurors  iia« 
known,  nor  that  it  had  no  name.  Regim  v.  Ifittttt 
1  Car.  &  K.  722« 

If  a  child  has  been  wholly  prodnoed  firooi  tke 
body  of  its  mother,  and  she  wimiUy  and  of  malice 
aforethought,  strangle  it,  while  it  is  yet  alive  ud 
has  an  independent  circulation,  this  is  nwder, 
although  the  ehild  be  alill  attached  to  its  mother  W 
the  umbilical  cord.  Rsguta  v.  TriUm,  Car.  &  It. 
6^0 ;  2  M.  C.C.  260. 

An  indictment  for  murder  of  a  bastard  obiU 
described  as  HarrUi  Sirmtdf  is  not  sustained  b? 
proof  of  a  child  christened  UurrUty  and  only  cslkl 
by  that  name,  though  the  mother's  name  va 
Stnmd,  The  proper  description  is  HarrmL  A  chiU 
''whose  name  is  to  the  jurors  unknown"  is  not 
good,  because  the  name  of  HaniU  was  knom. 
Regiua  v.  SUrmid,  2  M*  C.C.  270 ;  1  Car.  &  K.  186. 


CHINA. 
The  better  government  of  Her  Mijesty*s  subjects 
resorting  to  China,  provided  ibr  by  6  &  7  YicL 
c  80;  2I.Law  J.  Stat.  177. 


CHURCH. 
[See  Clsboy.] 

The  cathedral  churches  of  Wales  regulated  bj 
6  &  7  Vict  c.  77 ;  21  Law  J.  Stat  104. 

The  Church  Building  Acts  further  amended  by 
8  &  9  Vict  c.  70 ;  23  Law  J.  Stat  253. 

An  immoveable  structure  is  not  a  communios- 
table  within  the  meaning  of  the  rubrics  in  the  Book 
of  Common  Prayer  and  the  canons  eccleaiasti«sls 
nor  is  there  any  authority  in  the  same  for  the  use  «f 
a  credence  table.  Therefore,  a  faculty  to  eonfina 
the  same  was  refused.  Ftmikner  v.  LUdffitU,  I 
Robert  184. 

A  testator  bequeathed  6,000JL,  32.  per  cent  oob* 
sols,  to  be  laid  out  in  building  a  ehurcii.  Upon  the 
petition  of  his  executors,  thia  bequest  was  ledaeed 
to  500/.,  under  the  sUtute  43  Geo.  3.  &  108,  asd 
the  expenses  of  the  petition  were  directed  to  be  psid 
out  of  the  5,000t  3^  per  cent,  consols.  /)»  re  Dr, 
Ireland? »  WW,  12  Law  J.  Rep.  (h.8.)  Ch.  381. 

A  canon  of  Windsor  granted  the  canonry,  sad 
the  profits,  &c.,  to  the  plaintiflb,  to  secure  a  sam  of 
money.  So  far  as  it  appeared  on  an  interlocutfliy 
application,  the  estates  were  vested  in  the  coipo- 
ration,  and  the  canon  was  entitled  to  an  aliquot 
share  of  the  profits.  There  was  no  cure  of  seak, 
and  the  only  duties  were  residenee  within  the  castle 
and  attendance  in  the  chapel  twenty-one  days 
a  year : — Held,  upon  this  state  of  circumstances, 
that  the  security  was  valid,  and  a  receiver  of  tlM 
profitH  was  appointed. 

Principles  of  public  policy  on  which  pay,  pen- 
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Bioni,  fte,  an  held  nnaUenable.    OmfiU  t.  ike 
Jkm  md  Canmu  of  Whubor^  2  Bea.  644i> 

To  a  dedaimtioii  ia  trespaas  for  aaiaultiog  the 
plaintiff,  and  oonpelling  Dim  to  go  out  of  the 
ckrk'a  desk  in  the  pariah  church  of  W,  and  dragging 
him  oat  of  the  ehnxoh,  the  defendanta  pleaded  that 
the  plaintiff  wiUnlly  and  coatemptooual^  came 
iato  the  ehvroh  during  diTine  aerrice  and  diatnrbed 
Ike  aame  and  the  congregation  therein,  by  getting 
into  the  derk'a  deak  and  prerenting  the  lawfnl 
clerk  from  getting  therein^  and  by  making  loud 
noties,  and  by  reading  and  singing  in  a  load, 
aeisT,  and  nnbeooming  manner*  and  by  otherwise 
eoDdncting  himself  in  an  indecent  and  irreverent 
and  nnbeooming  manner,  wherenpon  the  defendant 
T,  then  being  one  of  the  churchwardena  of  W,  for 
the  preoernng  of  dne  decomm*  decency,  and  rare* 
lence  in  the  aaid  ehnrch,  and  for  removing  the  said 
interruption  and  disturbance  of  the  congregation, 
Mqnested  the  plaintiffto  leave  the  aaid  dMk,  and  to 
essae  such  diatnrbance  and  anch  noises,  &c.  and 
saeh  indecent,  fte.  conduct,  which  the  plaintiff 
iffiised  to  do,  and  eontinued  in  the  said  desk  during 
divine  service  diatnrbing  the  same  and  the  congre* 
gatiea;  wherefore  the  defendant  as  such  church- 
warden, and  the  defendant  J  B,  then  being  rector 
of  tfie  penah  charoh,  and  the  odier  defondanta^ 
being  constablea,  in  sid  of  T,  and  at  his  request 
for  die  preserving  of  due  decorum,  &c  in  the  said 
church,  and  for  removing  the  said  interruption,  &o. 
forced  the  plaintiff  out  of  the  desk  and  out  of  the 
ehnrch  :-*-Ueld,  that  the  plea  waa  not  supported  by 
proof  of  indecent,  irreverent,  fto.  conduct  in  tlw 
church,  be/ore  the  commencement  of  divine  service. 

(hMire— Whether  a  churchwarden  can  justify 
taming  out  of  a  church  a  party  who  commits  a 
trespass  there,  on  a  week  day,  when  divine  service 
is  not  going  on,  or  whether  he  ought  not  to  justify 
uader  the  rectm;,  and  aver  a  request  to  the  party  to 
leave  the  ehnmh.  IVortk  v.  Ttrrta^fon,  14  Law  J. 
Bep.  (ka)  Exeh.  1S8 ;  IS  M.  &  W.  781. 


CHURCHWARDENS  AND  OVERSEERS. 

The  churchwardens  have  a  discretionary  power 
to  appropriate  the  pews  in  the  church  among  the 
parishionera,  and  may  remove  persons  intruding 
on  seats  already  appropriated.  Be«nold»  v.  Mcnktsm, 
3M.&R.S84. 

The  statute  17  Geo.  2.  c.8.  s.3.  enacts,  that  if 
any  ehnrchwardcn  or  overaeer  shall  not  permit  any 
inhafaitsnt  or  parishioner  to  inspect  the  rates,  or 
■ball  refuse  or  neglect  to  give  copies  thereof,  he 
Bbell  forfeit  to  the  party  aggrieved  20/.:— Held, 
that  the  words  ''churchwarden  or  overseer,"  are 
nsed  in  contradistinotion  to  the  word  "  inhabitant,*' 
■ad  therefore  that  an  overseer  cannot  bring  an 
action  on  thia  statute,  againat  a  oo-overaeer  for 
lefosing  hira  a  copy  of  the  rate. 

Nor  is  the  oo-overseer  made  liable,  by  having 
pranised  to  give  a  copy  of  the  rate,  which  he  after* 
wards  refused.  Wetkertdv.  Calemti,illMwJ.Rep, 
(HJ.)M.C.12S;  5Sc.(m.8.)409. 

The  sUtute  6  &  6  Will.  4.  c.  69.  does  not  tranafer 
the  legal  estate  in  parish  property  from  the  church- 
waideas  and  overseers  to  the  guardians  of  the  union, 
of  which  the  parish  forms  a  part. 

Where  a  tide,  not  complete  in  the  pariah  officers 


at  the  time  of  the  pasaing  of  that  act,  is  afterwarda 
completed  by  a  twenty  years'  poeaession,  the  legal 
estate  so  obtained  vests  in  the  churchwsjdens  and 
overseers,  and  not  in  the  guardians. 

The  possession  of  the  agent  of  the  guardians  is 
the  possession  of  the  churchwardens  and  overseers. 
Worg§  V.  Reff,  11  Law  J.  Rep.  (na)  M.C.  125. 

The  plaintiff  covenanted  with  A,  B,  C,  D,  &c., 
churchwardens  and  overaeera  of  the  pariah  of  St.  B, 
to  do  certain  work  and  repaira,  and  A,  B,  C,  D,  &c., 
in  consideration  thereof,  for  themselves  and  their 
Buocessora,  covenanted  with  the  plaintifl^  that  ttkej, 
the  said  churchwardens  and  overseers,  their  succes* 
sora  and  assigns,  should  and  would  pay  the  plaintifi; 
hia  executors,  he,  the  sum  of  1,169/.,  at  certain 
timea  particularly  specified.  The  deed  contained 
a  proviso,  that  nothing  therein  contained  ahould 
extend  or  be  construed  to  extend  to  any  personal 
covenant,  or  affect  A,  B,  C,  D,  &c.,  or  any  of  them, 
in  their  private  capacity: — Held,  that  the  proviso 
was  void,  as  repugnant  to  the  covenant,  and  that 
the  churchwardens  and  overseers  were  personally 
liable  on  it  Funmall  v.  Coambu,  12  Law  J.  Rep. 
(m a)  C.P.  265;  6  Sc  (ii.8.)  522. 

The  59  Geo.  3.  c.  12.  a.  17.  vesta  certain  buildings, 
landa,  or  hereditaments  in  the  churchwardena  and 
overseers  of  the  poor,  and  their  successors,  in  the 
nature  of  a  body  corporate: — Held,  that  the  act 
made  them  a  corporation  of  a  peculiar  kind,  difier- 
ingfirom  an  ordinary  corporation;  vis.  for  the  care 
and  proper  management  of  the  parochial  property ; 
and  that  it  waa  competent  for  any  one  of  the  church- 
wardens or  overseers,  without  the  consent  of  the 
majority,  to  authorize  a  distress  for  rent  in  arrear. 

The  plaintiff  held  parish  land  under  a  demise 
fkom  certain  trustees.  During  the  term  the  59 
Geo.  d.  c  12.  came  into  operation,  vesting  the  land 
in  the  parochiid  officers,  and  afterwards  the  trus- 
tees assigned  to  new  trustees  by  deed.  The  plain- 
til^  after  the  expiration  of  the  term,  continued  to 
occupy  the  land,  and  paid  rent  to  the  old  trustees:— 
Held,  that  the  payment  of  rent  to  the  old  trusteaa 
waa  evidence  of  a  new  taking  under  them,  aa  tenant 
from  year  to  year,  which  precluded  the  plaintiff  from 
conteating  the  title  of  the  old  trustees;  and,  conae- 
quently,  that  the  new  trustees,  who  claimed  under 
them  by  deed  of  assignment,  had  a  good  title  by 
eetoppel. 

Qtuen — Whether  the  words,  **  all  other  buildings, 
lands,  and  hereditaments  belonging  to  such  parish,'^ 
in  the  17th  section  of  the  59  Geo.  9.  o.  12,  extenda 
to  trusts  for  special  parochial  purpoaes.  OouUU' 
teorth  V.  Kmghit,  12  Law  J.  Rep.  (K.8.)  Exch.  282; 
llM.&W.3a7. 

Justices  may  lawfully  issue  a  distress  warrant 
under  the  48  Eliz.  c  2.  a.  4,  against  a  churchwarden, 
en  the  complaint  of  hia  co-churchwarden  or  over- 
aeer, for  non-payment  of  poor-rates,  where  there 
haa  been  a  legal  demand  of  the  rate,  and  a  refuaal 
to  pay;  for  the  law  will  not  infer  payment  of  the 
rate  from  the  mere  fact  that  the  party  is  a  church- 
warden or  overseer.  But  if  such  party  has  charged 
himself  with  the  rate,  and  so  has  elected  to  pay  it, 
the  Justices,  who  act  judiciallv  in  the  matter,  have 
a  discretion,  and  may  refuse  the  warrant 

Where  a  party  elected  uuder  59  Geo.  8.  c.  12, 
waa  appointed  assistant  overseer  by  the  warrant  of 
Justices,  to  perform  all  the  duties  of  overseer,  but 
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the  resolution  of  the  vestry  electing  him  did  not 
specify  any  dnties  to  be  performed  by  him,  it  was 
licld,  that  the  Justices  were  right  in  construing  the 
resolution  of  the  vestry  to  mean,  that  he  was  to 
perform  all  the  duties  of  overseer,  so  as  not  to  make 
it  a  nullity. 

A  distress  warrant  directed  a  levy  of  the  amount 
of  a  poor-rate,  and  also  a  certain  sum  for  costs, 
incurred  in  consequence  of  a  refusal  to  pay  the 
rate.  The  goods,  being  seized  under  the  warrant, 
were  replevied,  and  the  defendants  made  cognizance 
under  the  43  Eliz.  c.  2.  s.  19: — Held,  that  the  war- 
rant  was  not  void,  and  that  the  cognizance  was 
good,  although  the  costs  were  recoverable  only 
under  the  1 8  Geo.  3.  c.  19.  s.  1.  Skingley  v.  Surridge, 
12  Law  J.  Rep.  (n.8.)  M.C.  122;  11 M.  &  W.  503. 

Churchwardens  and  overseers  of  the  poor  suing 
in  respect  of  land,  &c.,  held  by  them,  in  the  nature 
of  a  body  corporate,  under  the  59  Geo.  3.  c  12.  s.  17, 
must  describe  themselves  as  churchwardens  and 
overseers  of  the  poor,  in  compliance  with  the  provi- 
sions of  that  section.  Ward  v.  Clarke^  18  Law  J. 
Hep.  (n.8.)  Exch.  229;  1  Dowl.  &  L.  P.C.  1027. 


CLERGY. 

[See  Chubch.] 

The  law  relating  to  ecclesiastical  houses  of  resi- 
dence, altered  and  amended  by  5  Vict,  c.26;  20 
Law  J.  Stat.  64. 

Incumbents  of  ecclesiastical  benefices  enabled 
to  demise  the  lands  belonging  to  their  benefices  on 
farming  leases,  by  5  Vict  c.  27 ;  20  Law  J.  Stat.  66. 

Ecclesiastical  corporations,  aggregate  and  sole, 
enabled  to  grant  leases  for  long  terms  of  years,  by 
5  &  6  Vict  c.  108 ;  20  Law  J.  SUt  421. 

The  bishop  of  the  diocese  having  given  notice  of 
his  intention  of  Issuing  a  commission  for  the  pur- 
pose of  making  inquiry  as  to  the  grounds  of  certain 
charges  against  a  clerk  in  ordkrs,  under  the  Srd  sec- 
tion of  3  &  4  Vict  c  86 ;  widkDUt  withdrawing  such 
notice,  issued  letters  of  request  to  the  Arches  Court 
of  Canterbury: — Held,  that  the  letters  of  request 
were  sent  to  the  Arches  in  the  first  instance,  as 
required  by  the  13th  section  of  the  statute.  Sanders 
v.HeadfS  Curt  32, 

The  dean  of  the  Arches  declined  to  accept  letters 
of  request  presented  jointly  by  the  Archdeacon  and 
Chancellor  of  Norwich.  Steward  v.  Bateman,  8 
Curt  201. 

Two  clergymen,  incumbents,  agnreed  to  exchange 
their  livings,  with  the  consent  of  their  respective 
patrons,  and  for  that  purpose  resigned  them  into 
the  hands  of  the  bishop,  and  were  afterwards  re- 
spectively inducted  into  them.  In  an  action  by 
one  of  them  against  the  other  for  dilapidations : — 
Held,  that,  in  the  absence  of  any  specific  agreement 
on  the  subject,  the  plaintiff  was  entitled  to  recover. 

Quare — Whether  an  agreement  to  waive  a  claim 
for  dilapidations  would  be  valid.  Downes  v.  Crmgf 
11  Law  J.  Rep.  (n.s.)  Exch.  239;  9M.&W.  166. 

A  curate  appointed  by  the  special  sequestrators 
of  the  bishop  of  the  diocese,  to  serve  the  cure  of  a 
benefice  during  the  vacancy  occurring  between  the 
death  of  the  last  and  the  appointment  of  the  next 
incumbent,  may,  although  not  licensed  by  the 
bishop,  and  notwithstanding  the  statute  1  &  2  Vict 


c.  106,  recover  his  stipend  in  an  action  of  debt 
under  28  Hen.  8.  c  11,  from  the  next  incumbent; 
the  tithes  accruing  during  the  interval  not  bdng 
sufficient  to  pay  the  same.  DaktMS  v.  SeanoMj  11 
Law  J.  Rep.  (n.s.)  Exch.  274 ;  9  M.  &  W.  777. 

Case  against  a  clergyman  for  refusing  to  solem- 
nize a  marriage.  The  declaration  alleged,  that  the 
plaintiff  had  obtained  a  licence,  which  it  set  out; 
that  the  defendant  was  rector  of  B,  and  that  no 
impediment  existed  to  the  marriage;  and  that  by 
reason  of  the  premises,  it  became  the  duty  of  the 
defendant,  upon  notice  of  the  licence,  to  solemnize 
the  marriage,  in  the  manner  and  time  specified  in 
the  licence,  when  thereunto  requested;  that  the 
defendant  had  tiie  licence  and  the  notice,  and  that 
afterwards,  to  wit,  &c.  he,  the  defendant,  was  re- 
quested by  the  plaintiff  to  solemnize  the  said  mar- 
riage, in  the  manner  and  time  specified  in  the  said 
licence,  but  that  the  defendant  wrtmgfidkf  and  tUe- 
gallif  refused  so  to  do: — Held,  that  the  declaration 
was  bad,  for  not  alleging  that  there  was  a  request 
by  both  parties,  or  that  both  were  ready  and  willing 
to  be  married;  and  that  this  was  a  defect  not  cored 
by  verdict 

Semble,  per  Williams,  /.  and  Coleridge,  J.,  that  it 
was  also  bad  for  not  averring  that  the  request  sad 
refusal  were  within  the  time  (three  montJia)  speci- 
fied in  the  licence. 

Semble,  per  Patteson,  J,,  that  it  was  also  bad,  fer 
not  averring  malice^  or  want  of  reasonable  and  pro* 
bable  cause. 

Quare — Whether  such  an  acticm  is  msintainsble: 
DavU  V.  Black,  10  Law  J.  Rep.  (va)  03.  338; 
10.&D.432. 

The8&4Vict  c.  86.8. 20.  enacts,."  Thateveiysait 

against  a  clergyman  for  any  of^oe  against  the  lawi 
ecclesiastical  shall  be  commenced  within  two  yesn 
from  the  commission  of  the  offence."  On  the  17tii 
of  February  1840,  a  clergyman  refused  to  boxy  s 
corpse  of  a  parishioner  brought  for  interment ;  on 
the  26th  of  May  1841,  a  second  request  to  him  to 
do  so  was  made,  and  refused.  On  the  20tfa  of  May 
1843,  a  citation  issued  against  him  from  this  conzt 
— Protest  to  appearing,  on  the  ground  that  the  two 
years  limited  by  the  act  had  expired,  ovemled. 
TUchmarsh  v.  CJiopman,  3  Curt  703. 

To  justify  a  conviction  of  a  clergyman,  under  the 
68th  canon,  for  refusing  or  delaying  to  bury  a  coipse 
of  a  parishioner,  brought  to  the  churchyard,  it  most 
be  proved  that  *•  convenient  vfoming'**  was  given  him 
beforehand  of  the  intention  to  bring  the  corpse. 

What  will  constitute  the  warning  camfement  moat 
depend  on  the  circumstances  of  the  case.  Titekmarsk 
V.  Chapman  J  1  Robert  175. 

By  the  51  Geo.  3.  c.  151,  the  vestry  of  theparisli 
of  St  Marylebone  were  empowered  to  provide  an 
additional  cemetery  for  the  said  parish,  and  toereet 
a  chapel  therein;  and  by  section  41.  itwasenscted, 
that  the  lay  rector  should,  from  time  to  time,  appoint 
a  minister  to  officiate  in  burying  the  dead  in  the  sud 
cemetery,  and  a  reader  to  perform  divine  service  m 
the  said  chapel ;  and  he  was  empowered  (in  esse  it 
should  seem  right  to  the  vestrymen)  to  snpoint 
another  minister  to  be  preacher  in  the  said  cnapel ; 
also  to  appoint  a  clerk  and  sexton  with  the  appro- 
bation of  the  vestrymen;  and  it  was  thereby  enacted 
that  the  said  reader ^  prcacJier,  clerk,  andtexten  shoold 
receive  for  their  salaries  such  yearly  sums  as  the 
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vettrymen  shoald  appoint    By  section  89, 

nothing  in  that  act  contained  waa  to  lessen  or  alter 
the  right  or  title  of  the  Uy  rector  for  the  time  being 
to  the  ecclesiastieal  dues,  &c.  belonging  thereto. 
By  a  subsequent  act,  1  &  2  Geo.  4.  c.  21  (passed  to 
enable  the  vestry  to  effectuate  the  boilding  of  four 
district  churches),  it  was  enacted,  that  the  parish 
should  remain  and  be  one  entire  and  undivided 
parish  for  all  ecclesiastieal,  civil,  and  other jf>nrpofles. 
By  the  6tfa  section  of  the  6  Geo.  4u  c  124,  (by  which 
act  the  four  districts  were  for  certain  purposes  made 
district  rectories, )  the  district  rectors  were  empowered 
to  solemnize  marriages  and  take  the  fees  for  the 
same.  By  section  9,  nothing  in  that  act  contained 
was  to  be  conatmed  to  alter  or  in  any  way  aifect  the 
law  respecting  burials  or  bwHmlfeea  within  the  parish. 
Before  the  passing  of  the  51  Geo.  S.  c.  161,  the 
incumbent  (or  minister)  for  the  time  being  of  the 
said  pariah,  by  himself  or  his  curates,  performed 
the  duty  upon  all  burials  which  took  place  therein, 
and  received  the  surplice  fees  for  such  burials  for 
his  use,  and  such  fees  formed  part  of  the  profits  of 
that  living.  In  1824,  W  was  nominated  by  the 
Crown  (which  had  acquired  the  rights  of  the  lay 
patron)  to  the  du^l  built  under  &e  provisions  of 
that  act,  and  dienceforth  performed  (amongst  other 
duties)  all  the  burials  in  Uie  eemete^.  The  plain- 
tiif  was  appointed  rector  of  the  parish  in  August 
1825 ;  and  since  the  conaecimtion  of  the  cemetery 
the  burial  fees  bad  been  regularly  received  by  the 
plaintiff  and  his  predecessor,  minister  of  the  parish, 
until  the  year  1889,  when  the  defendant,  by  the 
direction  of  the  vestiy ,  received  and  detained  uiem : 
— Held,  that  the  plaintiff  was  entitled -to  the  fees  so 
received,  and  might  recover  them  from  the  defendant, 
in  an  action  for  money  had  and  received. 

If  a  minister  to  officiate  in  burying  the  dead  had 
been  appointed  under  the  4lBt  section  of  the  51 
Gea  8.  c  151,  qtuert — Would  he  have  been  entitled 
to  the  fees  received  for  burials?  Spry  v.  Emperor, 
10  Law  J.  Rep.  (k.b.)  Exch.  50 ;  6  M.  &  W.  689. 

A  clergyman  was  suspended  for  three  years  for 
publishing  in  a  newspaper  a  letter  in  derogation  and 
depraving  of  the  Book  of  Common  Prayer. 

Where  an  oflfenoe  is  cognisable  by  the  general 
ecclesiastical  law,  articles  need  not  specify  the  par- 
ticular canon  or  constitution  intended  to  be  relied 
on  as  supporting  the  charges  contained  in  them. 
Saadert  v.  Head,  8  Curt  565. 

An  ecclesiastical  court  may  entertain  asuit  against 
a  clergyman  for  the  purpose  of  deprivation  or  sus- 
pension from  his  ecclesiastical  preferment,  by  reason 
of  a  public  scandal  existing  against  him,  although 
the  scandal  originates  from  a  charge  which,  if  true, 
would  constitute  a  criminal  of&nce  cognizable  solely 
in  a  common  law  court,  and  although  no  conviction 

by  the  common  law  is  pleaded.    Burder  v. , 

8  Curt  822. 

An  unbeneficed  clergyman  being  proceeded  against 
under  the  general  ecclesiastical  law,  for  maintaining 
and  affirming,  contrary  to  the  true,  usual  and  literal 
raeanmg  of  the  articles  of  the  EsUblished  Church, 
all  Boman  doctrine,  and  being  convicted  thereof, 
uthilrited  from  performing  any  ministerial  duty 
whatever,  within  the  province  of  Canterbury,  until 
he  shall  retract  his  errors. 

It  was  held,  as  the  offence  charged  was  for  main- 
taimng  and  affirming  all  Roman  doctrine,  not  to  be 
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necessary  to  specify  in  the  articles  any  doctrine  in 
partieuiar.    Hodgwm  v.  Oakeky,  1  Robert  822. 


CLERK  OF  THE  CROWN  IN  CHANCERY. 

So  much  of  the  5  &  6  Will.  4.  c.  47.  as  relatea 
to  the  salary  of  the  Clerk  of  the  Crown  in  Chancery 
amended,  and  other  provisions  in  respect  of  the  said 
office  made  by  7  &8  Vict  e.  77;  22  Law  J.  Sut  148. 


COAL. 

The  1  &  2  Will.  4.  c.  76.  and  1  &  2  Vict  c.  101. 
amended  and  continued  by  8  &  9  Vict  c.  101 ;  23 
Law  J.  Sut  444. 


COGNOVIT. 
[See  Warramt  of  Attorney  and  Coomovit.] 


COINING. 


A  was  indicted  as  a  principal  for  feloniously 
making  a  die  which  would  impress  the  resemblance 
of  the  obverse  side  of  a  shilling.  A  had  gone  to  a 
die-sinker  and  ordered  four  dies  of  the  sise  of  a 
shilling  to  be  made,  stating  them  to  be  for  two  whist 
clubs.  One  die  was  to  be  exactly  like  the  obverse 
side  of  a  shilling,  another  with  an  inscription,  a 
third  exactly  like  Uie  reverse  side  of  a  shilling,  and 
the  fourth  with  an  inscription.  Before  making  Uiem, 
the  die-sinker  commumcated  with  the  officers  of 
the  Mint,  who  directed  him  to  execute  the  prisoner's 
order,  which  he  did,  the  prisoner  having  desired 
him  to  make  the  first  and  third  before  he  made  the 
other  two  dies,  which  he  did ;  and  from  these  coun- 
terfeit shiUings  could  be  coined: — Held,that  A  was 
rightly  indictbd  for  the  felony  as  a  principal.  Regina 
V.  Bwneny  1  Car.  &  K.  295. 

An  indictment  which  charged  that  the  prisoner, 
on  &c,  at,  &c.,  feloniously  had  in  his  possession  a 
mould,  '*  upon  which  said  mould  was  made  and 
impressed  the  figure  and  apparent  resemblance"  of 
the  obverse  side  of  a  sixpence, — held  bad  on  de- 
murrer, as  not  sufficiently  shewing  that  the  inspres- 
sion  waa  on  the  mould  ai  tke  Htm  when  the  prisoner 
had  it  in  his  possession,  but  a  fresh  indictment  with 
the  words  **  then  and  there"  before  the  words  ''made 
and  impressed"  was  held  good. 

Where  a  coining  mould  is  made  and  impressed 
to  resemble  the  obverse  of  a  coin  which  is  partly 
defaced  by  wear,  the  indictment  should  be  in  the 
form  above  mentioned,  as  the  words  of  sect  10.  of 
the  Stat  2  Will.  4.  c.  S4.  as  to  moulds  to  resemble 
pari  of  the  obverse  of  a  coin  relate  to  cases  where 
several  moulds  put  together  would  make  the  obverse 
of  the  coin. 

A  judgment  for  a  prisoner  on  demurrer  in  a  case 
of  felony,  on  the  ground  that  the  indictment  does 
not  sufficiently  chuge  the  felony,  is  no  bar  to  a  sub- 
sequent good  indictment  for  the  same  felony.  Bigima 
V.  Bickmmd,  I  Car.  &  K.  240. 

If  two  persons  jointly  prepare  counterfeit  coin, 
and  then  utter  it  at  different  shops  apart  from  each 
other,  but  in  concert  and  intending  to  share  the 
proceeds,  the  utterings  pf  each  are  the  joint  utterings 
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of  both,  and  they  may  be  convicted  jointly.   Reghia 
y.  Nurse,  2  M.  &  R.  360. 

In  order  to  convict  a  person  charged  on  the  statute 
2  Will.  4.  c.  84.  8.  8.  with  having  in  his  possession 
more  than  three  pieces  of  counterfeit  coin  with 
intent  to  utter  them*  it  is  not  necessary  that  the  pos- 
session  should  be  individnal  possession,  but  it  is 
enough  that  the  coin  be  in  the  possession  of  the 
party  charged  or  his  immediate  agent:  as  the  inter- 
pretation clsuse  of  the  same  stat.  (a.  21.)  provides 
for  such  a  case.  Therefore  where  two  persons  were 
taken  into  custody  together,  one  of  them  having  on 
him  sixteen  pieces  of  counterfeit  coin  and  the  other 
only  two  pieces,  the  Judges  held  that  the  person  who 
had  only  the  two  pieces  might  in  point  of  law  be 
convicted  as  well  as  the  person  who  had  the  sixteen. 
Reginav,  WiUiamt,  Car.  &  M.  259. 

An  indictment  for  uttering  counterfeit  coin  know- 
ing  it  to  be  counterfeit  (aAer  a  previous  conviction) 
charged  that  the  prisoner  did  utter  a  counterfeit  half- 
crown  to  E  H  "  knowing  the  same  to  be  false  and 
counterfeit": — Held,  that  the  allegation  of  the 
scienter  was  sufficient,  and  that  the  word  *'  knowing" 
must  be  taken  to  apply  to  the  prisoner  and  not  to 
£  H,  who  was  the  last  antecedent,  and  that  the 
scienter  must  be  taken  to  apply  to  Uie  time  of  the 
uttering,  although  it  waa  not  stated  to  be  "then 
and  there." 

An  indictment  stated  that  at  the  assizes  holden 
at  H  on  the  9rd  of  August,  4  Will  4.  «  C  D  (the 
present  prisoner),  together  with  one  T  P  by  the  name 
and  description  of  C  P,  late  of  B,  in  the  county  of 
H,  labourer,  and  T  P,  late  of  the  same,  labourer,  was 
in  due  form  of  law  tried  and  convicted"  by  a  certain 
jury  duly  taken  "  between  our  said  late  lord  the  King 
and  the  said  C  P  and  T  P,"  upon  an  indictment  against 
them  for  uttering  counterfeit  coin,  they  having  other 
counterfeit  coin  in  their  poesenion,"  and  thereupon  it 
was  considered  by  the  Court  there  that  the  said  C  P 
should  be  imprisoned  for  two  years."  The  record 
of  the  conviction  of  C  P  stated  his  conviction  and 
the  acquittal  of  T  P : — Held,  that  this  was  no  vari- 
ance, and  that  this  allegation  in  the  indictment  did 
not  import  that  T  P  was  convicted.  Regina  v.  Page, 
9  Car.  ft  P.  756. 

An  indictment  for  knowingly  uttering  counterfeit 
coin  twice  on  the  same  day,  charged  an  uttering  of 
a  counterfeit  half-crown,  and  that  the  defendant,  on 
the  same  day,  '*  one  other  piece  of  false  and  coun- 
terfeit [omitting  the  word  "coin^']  resembling  and 
apparently  intended  to  resemble  and  pass  for  a 
piece  of  the  Queen's  current  silver  coin,  called  a 
half-crown,  unlawfully,  &c.  did  utter  and  put  off 
to  one  S  A,  the  wife  of  W  O,  knowing  the  same  to 
be  false  and  counterfeit:" — Held,  that  the  omission 
of  the  word  "  coin"  did  not  render  the  indictment 
bad,  as  the  words  '*  false  and  counterfeit"  might  be 
rejected  as  surplusage,  and  the  indictment  would 
then  be, "  one  other  piece  resembling  and  apparently 
intended  to  resemble  and  pass  for  a  piece  of  the 
Queen's  current  silver  coin,  called  a  half-crown." 
—Held,  also,  that  the  allegatfon  of  the  scienter 
was  sufficient,  and  that  the  word  *'  knowing"  must 
be  taken  to  apply  to  the  prisoner,  and  not  to  S  A, 
the  wife  of  W  G,"  who  was  the  last  antecedent,  and 
that  the  scienter  must  be  taken  to  apply  to  the  time 
of  the  uttering,  although  it  was  not  stated  to  be 
<*then  and  there." 


On  an  indictment  for  joint  uttering  of  connteilat 
coin,  whereboth  defendants  are  notpresent  at Uie  time 
of  the  uttering,  the  true  quesdon  seems  to  be,  whe- 
ther the  one  was  so  near  the  other  as  to  hdp  the 
other  to  get  rid  of  the  counterfeit  cmn.  JReghia  v. 
/onef,  9  Car.  &  P.  761. 

A  person  was  indicted  for  uttering  a  counterfeit 
coin,  intended  to  resemble  and  pass  for  "  a  groat" 
All  the  witnesses  for  the  prosecution,  except  the 
inspector  of  coin  for  the  Mint,  called  it  "  a  four- 
penny  piece."  The  inspector  called  it  a  groat,  and 
said  he  believed  it  had  had  that  name  from  the 
earliest  period ;  he  added,  that  the  original  groat, 
of  Edward  the  Third's  reign,  was  larger  and  heavier 
than  the  coin  in  question,  and  that  in  the  Queen's 
proclamation  these  coins  were  called  both  grosts 
and  four-penny  pieces.  The  proclamation  was  not 
produced,  and  the  inscription  on  the  coin  was 
**  four-pence :" — Held,  that  if  the  jury,  from  their 
own  knowledge  of  the  English  languagf*,  without 
considering  any  evtdenee  at  all,  were  of  opinion  that 
a  groat  and  four-penny  piece  were  the  same,  the 
prisoner  was  rightly  indicted,  and  might  be  con- 
victed.   Regina  v.  CoimeU,  1  Car.  &  K.  190. 

An  indictment  charging  that  the  prisoner,  on 
&c.,  at  &c.,  one  piece  of  counterfeit  coin,  &c  **  did 
utter  and  put  on  to  A  B,  knowing  the  same  to  be 
false  and  counterfeit,"  is  good,  whether  the  objec- 
tion of  uncertainty  as  to  the  time,  &c.,  and  in 
**  knowing,"  be  taken  before  or  after  verdict  Reghe 
y.  Page,  2  M.  C.C.  219. 


COLLIERS. 

[See  Mine.] 

The  custom  is,  that  when  butty  colliers  leave  off 
working  a  coal  mine  without  giving  notice,  they  are 
not  entitled  to  be  paid  for  gate  roading,  air  heading, 
or  coals  undergone ;  but  if  they  leave  after  baring 
given  notice,  they  are  entitled  to  be  paid  for  these 
things  by  the  owner  of  the  mine ;  and  if  the  mine 
be  not  worked,  they  are  not  bound  to  wut  till  the 
working  is  recommenced  and  to  be  then  paid  by 
the  succeeding  butty  collier.  Bamdtter  v.  Baiuuster, 
9  Car.  &  P.  74S. 


COLONY. 

The  legislatures  of  certain  of  Her  Majesty's 
colonies  authorised  to  pass  laws  for  the  admiuistra- 
tion,  in  certain  cases,  of  unsworn  testimony  in  civil 
and  criminal  proceedings,  by  6  Vict  c  22;  21  Law 
J.  SUt  48. 


COMMISSIONER. 
[See  Poor — ^Witmess,  Commission  to  Examine] 


COMMITMENT. 

[See  Justices  of  the  Peace.] 

A  commitment  in  execution  under  the  Vagrant 
Act,  5  Geo.  4.  c.  83,  which  charged  that  the  prisoner 
**  did  go  about  and  endeavour  to  procure  charitable 
contributions,  under  a  false  pretence  of  being  able 
to  abstain  from  food  for  the  space  of  five  years  and 
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six  months" : — Held,  bad,  as  not  specifying  any 
oflbncc  within  the  act ;  and  that  the  prisoner  was 
entitled  to  his  discharge  under  a  wnt  of  habeat 
earjmt,  Regimm  v.  Camaght  11  Law  J.  Rep.  (n.b.) 
M.C.  77 ;  1  DowL  (H.a.)  647. 

A  wamot  of  commitment,  on  a  conTiction,  must 
recite  a  conTiction  for  an  offence  over  which  the 
committing  magistrate  had  jurisdiction ;  and  the 
Court  will  not  presume  a  conriction  to  be  good 
which,  according  to  the  recital,  shews  a  want  of 
jurisdiction. 

A  commitment  under  7  &  8  Geo.  4.  c  29.  s.  26, 
reciting  a  conTiction,  that  the  defendant  *'  did  un- 
lawfully kill  and  carry  away  one  fallow  deer,  the 
property  of  Her  Majesty  Queen  Victoria,  against 
the  form  of  the  statute,'* — Held,  bad,  for  omitting 
to  state  that  the  deer  was  in  the  uninclosed  part  of 
some  forest,  cbace,  or  purlieu.  Regina  v.  King, 
13  Law  J.  Rep.  (n.s.)  M.C.  43 ;  1  DowL  &  L.  P.O. 
721. 

A  commitment,  under  4  Oea  4.  c  34.  s.  2,  stating 
that  the  defendant,  a  miner,  had  contracted  to  serve 
A  B,  but  omitting  to  state  **  in  the  employment  of  a 
miner," — Held^  bad. 

A  commitment,  under  that  statate,  alleging  a 
complaint  of  the  master  on  oath,  and  Uien  reciting 
that  the  magistrate  had  duly  examined  the  proofs 
and  allegations  of  both  the  parties  touching  the 
matter  of  the  complaint,  and  adjudging  it  to  be 
true,  held  bad  for  want  of  an  ayerment  that  the 
latter  examination  was  on  oath.  Reginta  ▼.  Lewis, 
13  Law  J.  Rep.  (n.8.)  M.C.  46 ;  1  Dowl.  &  L.  P.O. 
822. 

A  commitment  of  a  party  who  refuses  to  give 
sureties  to  keep  the  peace,  need  not  be  made  to  the 
gsol,  but  is  good  if  made  to  the  house  of  correction. 
Ex  parte  Attem,  13  Law  J.  Rep.  (n.8.)  M.C.62; 
12  M.  &  W.  456. 

A  commitment  setting  forth  an  order  of  Quarter 
Sessions,  confirming  a  conviction  under  9  Gea  4. 
c  69.  s.  1,  and  directing  the  gaoler  to  detain  the 
parties  at  the  expiration  of  the  period  of  imprison* 
meat  awarded  for  their  ofience,  until  they  shall  find 
sureties  and  enter  into  recognisanoes  that  they  shall 
not  ofiend  again  for  the  space  of  one  year  from  the 
eonviction,  instead  of  that  they  shall  not  to  ofiend 
again,  is  bad. 

Where  the  certiorari  is  taken  away  from  a  defen- 
dant, but  not  from  the  prosecutor,  the  Court  will 
assame  that  the  warrant  of  commitment  contains  a 
true  recital  of  the  conviction,  unless  it  is  brought 
before  the  Court  by  the  prosecutor,  though  the 
recital  shews  the  conviction  to  be  bad.  Regina 
▼.Aeyao^,  13LawJ.Rep.(N.a.)M.C.6£;  1  Dowl. 
&  L.  P.C.  846. 

Where  an  act  of  parliament  gives  a  magistrate 
a  power  of  commitment,  without  a  previous  con- 
viction, it  should  appear  on  the  face  of  the  warrant 
of  commitment  that  the  charge  was  heard  and  the 
evidence  taken  in  the  presence  of  the  prisoner. 

The  Court  will  not  intend  a  good  conviction  to 
support  a  bad  commitment  In  re  Tordof,  13  Law 
J.Rep.(H.8.)M.C.  145. 

Where  an  act  of  parliament  authorises  magis- 
tntes  to  commit,  if  a  good  warrant  of  commitment 
Ik  shewn,  the  Court  will  not  inquire  into  the  vali- 
dly of  a  previous  document  under  which  a  prisoner 
w  in  fact  committed  ;  iince  a  conviction,  if  such 
were  necessary  at  aU,  might  be  at  any  time  drawn 


up  to  sustain  a  commitment  valid  in  form.    In  re 
Rhharde,  IS  Law  J.  Rep.  (n.8.)  M.C.  147. 

The  Turnpike  Act,  4  Geo.  4.  c.  95.  s.  30,  enacts, 
"  That  if  any  collector  of  tolls  shall  demand  and 
take  from  any  person  a  greater  or  less  toll  than  he 
shall  be  authorised  to  do  by  the  powers  of  any  act, 
or  of  the  orders  and  resolutions  of  the  trustees  or 
commissioners  in  pursuance  thereof,  then  and  in 
every  such  case  he  shall  forfeit  61,**  A  warrant  of 
commitment  under  this  statute  stated,  <*  that  J  S  (a 
collector)  did  suffer  and  permit  A  B  to  pass  through 
the  turnpike  gate  with  a  cart,  &c.,  on  payment  of 
the  sum  of  4d.  as  toll,  &c.,  the  legal  toll  due  and 
payable  being  6d"  The  conviction,  on  which 
the  commitment  was  founded,  stated  that  J  S 
did  demand  and  take  from  A  B  a  certain  toll, 
to  wit,  the  toll  or  sum  of  M.  for  a  certain 
horse  drawing  a  cart :  for  which  said  horse  drawing 
such  cart  a  certain  toll,  to  wit,  the  sum  of  6d^ 
was  then  and  there  payable  by  the  said  A  B; 
the  said  toll  or  sum  of  M.  so  demanded  and  taken 
by  the  said  J  S  then  and  there  being  a  less  toll  than 
the  said  J  S  was  authorised  to  take  for  the  cause 
aforesaid,  by  virtue  of  the  powers  of  any  act  or  of 
the  orders  and  resolutions  of  the  trustees  or  com- 
missioners of  the  said  turnpike  road,  made  in  pur- 
suance thereof,  &c  An  action  of  trespass-having 
been  brought  against  the  magistrates  who  signed 
the  warrant  for  imprisonment  under  it, — Held, 
first,  that  the  commitment  might  be  considered  as 
describing  an  offence  within  the  act  of  4  Geo.  4. 
c  95.  s.  30.  with  sufficient  certainty ;  secondly,  that, 
at  all  events,  the  conviction  was  clearly  good,  and 
that  the  warrant  of  commitment  was  supported 
by  it 

The  jury  haying  found  that  the  defendants  bend 
fide  believed  that  they  were  putting  the  act  of  par- 
liament in  execution — qnare,  if  that  would  be  a 
good  defence  under  the  147th  section,  which  pro- 
vides for  cases  of  actions  brought  for  things  done  in 
pursuance  of  the  act  Stamp  v.  Sweetland,  14  Law 
J.  Rep.  (N.B.)  M.C.  184. 

A  warrant  of  commitment  under  6  Geo.  8.  c.  25, 
or  4  Geo.  4.  c.  34.  s.  3,  which  does  not  recite  a 
separate  conviction,  is  in  effect  a  conviction,  and 
must  shew  that  on  the  hearing  the  evidence  was 
given  upon  oath,  in  the  presence  of  the  defendant 

Therefore  such  a  warrant,  stating  that  the  defen- 
dant was  brought  before  the  Justice,  and  the  said  . 
Justice  duly  thereupon,  then  and  there,  in  the  pre- 
sence as  well  of  the  said  J  J  (the  complainant) 
as  of  the  said  J  G  (the  defendant),  did  examine  and 
inquire  into  the  proofs  and  allegations  of  the  said 
parties,  touching  the  said  complaint,  held  bad. 

Qutere — Whether  such  a  commitment  is  not  in 
effect  a  conviction,  and  therefore  ought  to  set  out 
the  evidence,  and  have  the  other  requisite  formali- 
ties of  a  conviction.  Re  Gray,  14  Law  J.  Rep.  (n.s.) 
M.C.  26 ;  2  Dowl.  &  L.  P.C.  589. 


•COMMON. 

The  inclosure  and  improvement  of  commons  and 
lands  held  in  common,  the  exchange  of  lands,  and 
the  division  of  intennized  lands  facilitated,  and 
remedies  provided  for  defective  or  incomplete  exe- 
cutions, and  for  the  non-execution  of  the  powers 
of  general  and  local  inclosure  acts,  by  8  &  9  Vict 
c.  118  ;  23  Law  J.  Stat  470. 
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COMPANY. 


A  man  mortgages  an  estate  without  noticing 
rights  of  common.  Afterwards  allotments  are  made 
to  him  in  respect  of  his  right  of  common  by  virtae 
of  an  inclosmv  act,  which  enacts  that  the  allotted 
lands  shall  be  subject  to  the  same  uses  as  the  lands 
in  respect  of  which  they  are  allotted.  Semhle — that 
the  legal  estate  in  the  allotments  passes  to  the 
mortgagor  and  not  to  the  mortgagee.  Lloyd  ▼. 
Douglas,  10  Law  J.  Rep.  (n.s.)  Ex.  £q.  34 ;  4  Y. 
&  Col.  448. 


COMPANY. 

[See  Joint-Stock  Comfaht — Railway  Com- 
pany— Scire  Facias.] 

Certain  proTisions  usually  inserted  in  acts  with 
respect  to  the  constitution  of  companies  incorpo- 
rated for  carrying  on  undertakings  of  a  pnblic 
nature,  consolidated  by  8  Vict  c.  16 ;  2S  Law  J. 
SUt  29. 

Certain  provisions  usually  inserted  in  acts  autho- 
rising the  taking  of  lands  for  undertakings  of  a 
public  nature,  consolidated  by  8  Vict  c.  18;  23 
Law  J.  Stat  67. 

When  a  company  empowered  hj  parliament  has 
given  notice  to  an  owner  of  land  to  treat  for  the 
purchase  of  a  part  of  it,  hut  the  owner  and  the 
company  cannot  agree  upon  the  terms,  and  the 
company,  therefore,  issues  a  precept  to  iJie  sheriff 
to  summon  a  jury  to  assess  the  value,  the  part  of 
the  land  which  is  described  in  the  precept  as  being 
that  of  which  the  jnry  are  to  assess  the  value  must 
be  neither  less  nor  more  than  that  for  the  purchase 
of  which  the  owner  has  already  been  required  by 
the  notice  to  treat  Stone  v.  the  Commercial  Rail- 
way  Compaay,  4  M.  &  Cr.  122. 

Held,  that  a  company  (regard  being  had  to  the 
nature  of  the  shares,  the  general  scope  of  their 
deed  of  settlement,  and  there  being  no  particular 

{provision  favouring  such  claim,)  had  no  general 
ien,  resulting  from  the  partnership  relations,  on 
the  shares  of  a  shareholder,  for  a  debt  due  from  him 
to  the  company,  on  his  banking  account  Pinkett  y. 
Wright,  12Law  J.  Rep.(N.6.)  Ch.  119;  2Hare,  120. 

Shareholders  in  mining  companies  lying  by  and 
declining  to  advance  money  for  the  necessary  works 
of  the  mine,  whilst  other  nroprietors  continue  to 
make  such  advances, — Held,  to  be  liable  to  have 
their  shares  forfeited,  notwitb«tanding  the  calls  for 
such  advances  were  not  authorised  by  the  deed  of 
partnership.  Prendergasi  v.  Tmrtom,  IS  Law  J.  Rep. 
(N.s.)  Ch.  268 ;  affirming  s.  c.  11  Law  J.  Rep.  (N.S.) 
Ch.  22;  I  Y.  &  Coll.  C.C.  98. 

By  the  deed  of  settlement  of  the  British  Iron 
Company,  of  the  28th  of  April  1825,  the  general 
body  of  subscribers  covenanteid  with  three  members 
of  the  company  to  pay  such  instalments  upon  their 
shares  as  diould  be  called  for  by  the  directors,  in 
pursuance  of  the  powers  vested  in  them.  The  de- 
fendant, having  literwards  become  the  proprietor 
of  several  shares  by  indentures  of  assignment, 
executed  an  indenture  in  March  1840,  by  which 
(alter  the  death  of  one  of  the  three  members)  he 
covenanted  with  the  other  two  to  obaerte  and  keep 
all  the  covenants  in  the  deed  of  settlement,  and  also 
to  pay  all  such  instalments  upon  his  shares  as 
should  be  called  for  by  the  directors  of  the  com- 
pany, in  pursuance  of  their  powers.      In  July 


1840,  an  aet  for  granting  certain  powers  to  the 
company  was  paned,  **  which  enacted,  "  lliat 
all  actions,  suits,  and  other  proeeedings  whatsoever, 
at  law  or  in  equity,  for  any  injury  or  wrong  done 
to  any  real  or  personal  property  of  the  said  oom- 
nany,  or  upon  or  in  respwct  of  any  presenter  futnie 
liability  to  the  company,  upon  any  bonds,  cove- 
nants, bills  of  eicohange,  promissory  notes,  eon- 
tracts,  or  agreements,  which  already  have  bran,  or 
hereafter  shall  be  given  or  entered  into,  to  or  witi 
the  said  company,  or  wherein  the  said  eooipamm  is  or 
shall  be  imierested,**  and  all  proceedings  in  bank- 
ruptcy, "and  generally  all  other  proceedings  what- 
soever, at  law  or  in  equity,  to  be  conmienced,  insti- 
tuted, or  carried  on  by  or  on  behalf  of  the  said 
company,  or  wherein  the  said  company  is  or  shall 
be  concerned  or  interested,  against  any  person  or 
persons,  or  body  or  bodies  politic  or  oorpoiate,  or 
others,  whether  such  person  or  persons,  or  any  of 
such  persons,  or  such  body  or  bodies  politic  or  cor- 
porate, or  any  member  or  members  thereof  respec- 
tively, is  or  are,  or  shall  be,  or  shall  have  been  a 
proprietor  or  proprietors  of  the  said  company  or 
not,  shall  and  lawfully  may  be  commenced,  made, 
executed,  instituted,  presented,  and  prosecuted  or 
carried  on  in  the  name  of  the  person  who  shall  be 
the  secretary  of  the  said  company  at  the  time  when 
such  action,  ftc.  shall  be  commenced  or  instituted, 
or  in  the  name  of  any  one  director  for  the  time 
being  of  the  said  company,  or  in  the  name  of  any 
one  proprietor  for  the  time  being  of  the  said  com- 
pany, as  the  nominal  plainti^  pursuer,  oomfriainer, 
or  petitioner,  or  as  acting  in  any  other  character 
for  or  on  behi&lf  of  the  said  company : — Held,  that 
an  action  upon  the  covenant  of  &e  defendant  for 
calls  wss  properly  brought  in  the  name  of  the 
secretary,  though  the  covenant  was  entered  into 
with  two  members  of  the  company. 

By  section  11.  of  the  act,  it  waa  enacted,  ''Hut 
a  memorial  of  the  names,  residences,  and  descrip- 
tions of  the  secretary,  and  of  the  several  directozs 
for  the  time  being  of  the  said  company,  and  of  die 
names,  residences,  and  descriptions  of  the  several 
proprietors  of  the  said  oompany,  in  a  schedule* 
should  be  verified  by  a  declaration  in  writing,  &e., 
and  that  the  memorial  should  be  inrolled  in  the 
Court  of  Chancery,  within  twelve  calendar  months 
next  after  the  passing  of  the  act"  And  section  12. 
provided,  **That  until  the  memorial  should  hare 
been  duly  inrolled,  no  aotioo,  suit,  &&  should  be 
commenced  under  the  authority  of  the  act" — 
Held,  that  the  want  of  shewing  in  the  declaration 
that  the  memorial  had  been  duly  inrolled,  frc, 
could  not  be  taken  advantage  of,  upon  generel  de- 
murrer. Whether  the  objection  would  have  pre- 
vailed, if  made  the  ground  of  special  demurrer. 


By  the  deed  of  settlement  of  the  company,  it  was 
provided^  "  That  the  direction  and  management  of 
the  afiairs  of  the  company  should  be  confided  to 
sixteen  directors,  to  be  chosen  from  among  the 
proprietors,  in  the  manner  thereinafter  mentioned, 
and  also  that  no  business  should  be  transacted  at 
any  meeting  of  directors,  unless  seven  directors  be 
present  at  the  commencement  of  the  business^  and 
when  a  division  takes  place  upon  the  whole  or  any 
part  of  the  business."  By  a  subsequent  clause,  it 
was  provided,  "That  for  the  better  conduct  and 
management  of  the  afiairs  of  the  company,  it  should 
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be  iawful  for  a  special  general  meeting  called  for 
the  parpoae»  from  time  to  time,  to  amend,  alter,  or 
annul,  either  wholly  or  in  part,  all  or  any  of  the 
clauses  of  the  deed,  or  of  the  existing  regulations  and 
provisions  of  the  company,  and  to  make  any  new  or 
other  regulations  or  provisions  in  lieu  thereof,  or 
in  addition  thereto :  and  such  new  regulations  and 
pTOTisions,  and  such  amendment,  alteration,  or 
annulment,  if  confirmed  by  a  subsequent  special 
general  meeting,  called  for  the  purpose,  at  a  dis- 
tance of  not  less  than  two  weeks,  nor  more  than 
four  weeks  from  such  preceding  general  meeting, 
shall  in  such  case,  but  not  till  then,  be  binding  and 
coaclusiTe  upon  the  proprietors ;  provided  always, 
that  such  amended  or  altered  regulations  and  pro- 
visions do  cot  extend  to  amend,  alter,  or  annul  all 
or  any  part  of  the  regulations  and  provisions  esta- 
blished and  settled  by  those  presents,  for  confining 
the  individual  responsibilities  of  each  proprietor, 
ss  between  himself  or  herself  and  his  or  her  co- 
proprietorsy  to  the  amount  of  his  or  her  shares  in 
the  capital  of  the  company  for  the  time  being."  A 
subsequent  clause  also  provided,  "that  the  directors 
of  the  company  should  never  consist  of  more  or 
less  than  sixteen." — Held,  upon  the  construction 
of  these  clauses  taken  together,  that  it  was  com- 
petent to  two  special  general  meetings,  duly  con- 
vened and  held,  to  alter  the  number  of  the  directors 
and  of  the  quorum. 

By  the  deed  of  settlement  it  was  provided, "  That 
the  capital  of  the  company  should  consist  of  the 
sum  of  2,000,0002.  sterling,  divided  into  20,000 
shares,  of  1002.  each,  and  should  be  raised  A^)m 
among  the  proprietors  for  the  time  being,"  in  the 
manner  therein  mentioned.  By  resolutions  sub- 
seauently  passed  and  confirmed  at  meetings 
dnly  convened  and  holden  in  1826,  it  was  re- 
solved, ''That  the  capital  to  be  raised  for  the 
purposes  of  the  company  should  no  longer  con- 
sist of  the  sum  of  2,000,0002.  sterling,  divided  into 
20,000  shares  of  100/.  each,  as  declared  by  the  deed 
of  settlement,  but  should  be  limited  to  the  sum  of 
1,000,000/.  sterling,  and  should  be  considered  as 
divided  into  20,000  shares  of  50/.  each."  By  reso- 
lutions in  1838,  the  resolutions  of  1826  were  re- 
scinded, and  the  original  amount  of  capital  snd 
shares  was  again  restored. — Held,  that  the  amount 
of  capital  and  of  the  shares  was  part  of  the  consti- 
tution of  the  company,  and  could  not  be  altered 
by  the  above  resolutions,  not  being  a  matter  within 
the  meaning  of  the  clause  above  set  out  relating 
to  the  conduct  and  management  of  the  afOurs  of  the 
company. 

Held,  also,  that  the  effect  of  passing  such  reso- 
lutions was  not  to  dissolve  the  compsny ;  bat  that 
the  resolutions  were  simply  inoperative  and  void, 
and  that  the  shares  were  always  in  point  of  law 
100/L  shares,  and  that  neither  the  resolutions  of 
1826  nor  1838  were  confirmed  by  the  act  of  parlia- 
ment, which  recited  that  the  affairs  of  the  company 
had  been  carried  on  under  the  rules,  &c.  of  the 
deed  of  settlement,  as  such  rules,  &c.  had  been 
since  varied  or  altered  by  resolutions  of  the  com- 
psny made  in  pursuance  of  power  for  that  pur- 
pose contained  in  the  deed  of  settlement,  snd  which 
resolutions  had  been  mdoraed  thereon  or  tubjoined 
thereto,  as  the  act  could  be  taken  to  refer  only  to 
resolutions  duly  made,  and  to  such  also  as  had 
been  indorsed  upon  the  deed  of  settlement,  or  suf^ 


{'oined  to  it,  which  the  pleadings  did  not  shew  to 
lave  been  the  case  as  regarded  the  resolutions  in 
question.    . 

Held,  also,  that  if  the  effect  of  the  resolutions  of 
1826  was  to  reduce  the  shares  to  50/.,  still  that  the 
resolutions  of  1888  restored  them  to  their  original 
value ;  and  that  the  concurrence  of  the  defendant 
in  those  resolutions  was  material,  and  did  not  re- 
quire to  be  given  by  deed.  Smith  v.  GokUwortky, 
12  Law  J.  Rep.  (N.ft.)  aB.  192 ;  3  O.  &  D.  448. 

Where  persons  meet  together  for  the  purpose  of 
forming  an  association  for  a  purpose  <^  public 
utility,  and  hold  meetings  preliminary  to  its  fbrm<» 
ation,  the  attendance  of  any  one  of  such  persons  at 
such  meetings  is  some  evidence  to  go  to  a  jury  to 
fix  him  with  the  liability  for  expenses  necessarily 
incurred.  Lake  v.  Argyll,  14  Law  J.  Rep.  (n.8.) 
aB.78. 

The  plaintiff  contracted  to  buy  of  the  defendant 
shares  in  a  joint-stock  company ;  the  deed  of  set- 
tiement  of  which  provided  tiiat  the  assent  of  the 
directors  to  a  transfer  should  be  necessaJ7',in  order 
to  complete  the  title  of  the  purchaser.  The  plain- 
tiff's broker  made  out  the  transfers,  and  procured 
the  signature  of  the  defendant  to  them ;  and  the 
plaintiiSTpaid  the  price  contracted  to  be  given  for 
the  shares.  The  directors,  however,  in  consequence 
of  some  dispute  with  the  defendant,  refused  to  as- 
sent : — Held,  first,  that  it  was  the  duty  of  the  defen- 
dant to  procure  the  assent  of  the  directors,  and  to 
do  »11  that  was  necessary  to  invest  the  plaintiff 
with  the  property  in  the  shares ;  and  that  on  his 
failure  to  do  this,  an  action  for  money  had  and  re- 
ceived might  be  maintained  by  him  against  the 
defendant  to  recover  the  price  he  had  paid  for 
the  shares ;  and,  secondly,  that  the  return  of  the 
transfer  was  collateral  to  the  contract  of  purchase, 
and  not  a  condition  precedent  to  the  plaintiff^  s 
right  to  recover  the  purchase-money.  LeemanY. 
Lloyd,  and  WUkinemi  v.  Lloyd,  14  Law  J.  Rep. 
(M.B.)  as.  165. 

Resolutions  were  passed  by  a  company,  of  which 
both  the  plaintiff  and  the  defendant  were  directors, 
to  rent  the  plaintiff's  house.  A  draft  agreement 
was  drawn  up,  and  the  solicitors  of  the  company 
were  authorized  by  the  directors  to  sign  it.  No 
objection  was  made  to  it  by  the  plaintiff,  but  the 
document  was  never  either  signed,  dated,  or  stamp- 
ed. The  company  occupied  the  premises,  and  the 
plaintifi^  in  an  action  for  use  and  occupation  against 
a  co-director,  ofifered  this  in  evidence  to  shew  thst 
the  occupation  was  by  the  other  directors,  exclusive 
of  himself: — Held,  that  as  the  plaintiff  was  a  co- 
director,  the  law  would  imply  he  was  a  co-tenant, 
and  therefore  unable  to  maintain  this  action ;  that, 
to  get  rid  of  this  implication,  he  was  bound  to  shew 
a  special  agreement ;  that  if  this  document  was  not 
such  an  agreement  the  plaintiff  had  not  proved  his 
case,  and  if  it  was,  that  it  required  a  stamp. — Held, 
also,  that  the  document  was  sn  agreement,  and 
witiiin  the  Stamp  Act,  although  unsigned.  Chad- 
wick  V.  Clark,  14  Law  J.  Rep.  (n.8.)  C.P.  233. 

A  deed  of  assignment  transferring  certain  shares 
in  a  company,  contained  the  following  proviso: 
"  and  I,  the  said  J  S  C,  (the  transferee,)  for  myself 
heirs,  executors,  8ec,  do  hereby  covenant  with  the 
said  W  H,  (the  transferror,)  and  also  separately 
with  O  A  and  R  W,  the  trustees  of  the  same  com- 
pany, that  1  will  abide  by  and  perform  all  and  sin- 
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gular  the  same  rules,  regulations,  proyiaions,  cove- 
nants, conditions,  and  agreements,  in  respect  of  the 
same  shares :" — Held,  that  this  was  not "  any  other 
matter  or  thing  besides  what  should  be  incident  to 
the  sale  and  conveyance  of  the  property  sold,  or 
relate  to  the  title  thereto,'*  requiring  on  that  account 
a  larger  stamp  duty,  under  stat.  65  Oeo.  8.  c.  164. 
WoUeley  t.  Cox,  11  Law  J.  Rep.  (n.b.)  Q.B.  9; 
2  aB.  821. 

Assumpsit  for  money  lent  Plea,  that  the  plain- 
tiff, defendant,  and  others,  illegally  associated  to- 
gether in  an  illegal  undertaking,  tending  to  the 
common  ffrievance  of  the  Queen's  subjects,  viz., 
that  the  pTaintifl^  defendant,  and  said  other  persons, 
did  act  as  a  corporate  body,  and  pretend  to  be 
a  trading  corporation,  under  the  name  of  the  Lime- 
rick Stone  Company,  and  did  pretend  to  raise  and 
transfer  stock  in  the  said  company,  and  that  the 
said  stock  consisted  of  50,000^,  divided  into  500 
shares  of  100^  each,  and  ^d  pretend  to  transfer  and 
assign  shares  in  such  stock,  without  any  lawful 
authority  whatsoever.  That  the  plaintiff  lent  the 
defendant  the  money  for  the  purpose  of  furthering 
the  illegal  undertaking;  and  that  the  defendant, 
with  plaintiff's  assent,  laid  it  out  for  the  purpose : 
>-Held,  (the  stat.  6  Geo.  1.  c  18.  ss.  18.  and  19. 
having  been  repealed  by  the  6  Oeo.  4.  c.  91,)  that 
the  plea  was  bad,  as  disclosing  no  offence  indictable 
at  common  law. 

The  replication  traversed  the  above  allegations 
of  the  plea  in  terms : — Held,  that  the  replication 
was  bad,  as  patting  in  issue  two  several  matters. 
Garrard  v.  Hardey,  12  Law  J.  Rep.  (n.8.)  C.P.  205  ; 
5M.&0.471;  6  Sc  (M.S.)  456 ;  1  Dowf.  &  L.  P.C. 
51. 

Where  a  trading  company  was  formed  under  the 
provisions  of  an  act  of  parliament,  which  provided 
"  that,  in  all  actions,  &c.  by  and  against  the  com- 
pany, it  should  be  sufficient  to  state  the  name  of 
the  secretary  or  one  of  the  directors  as  the  nominal 
plaintiff  or  defendant"  : — Held,  that  this  provision 
did  not  make  it  imperative  on  a  party  who  had 
a  demand  against  the  company  for  goods  supplied 
at  the  premises  at  which  their  trade  was  carried  on, 
to  sue  the  secretary ;  but  that  a  shareholder,  who 
had  solicited  the  act  and  signed  the  original  con- 
tract, might  be  sued  for  the  goods  so  supplied,  and 
that  the  tact  of  his  having  so  solicited  the  act  and 
signed  the  contract,  togeUier  with  the  further  cir- 
cumstance of  his  having  signed  the  deed  of  settle- 
ment subsequently  to  the  passing  of  the  act  and 
to  the  supply  of  the  goods,  were  evidence  upon 
which  a  jury  might  find  that  such  shareholder  was 
liable  as  a  partner,  without  reference  to  the  act  of 
parliament  Beaeh  v.  Eyre,  12  Law  J.  Rep.  (n.8.) 
C.P.  140 ;  5  M.  &  O.  415 ;  6  Sc.  (n.8.)  327. 

A  local  and  personal  act  of  parliament  enacted, 
that  every  judgment  obtained  against  a  noroinal 
party  might  be  executed  against  the  person  and 
estate  of  every  individual  shareholder,  as  if  he  had 
been  by  name  a  party  to  such  proceedings,  pro- 
vided that  no  such  execution  against  any  person 
being  or  having  ceased  to  be  a  shareholder,  should 
be  issued  without  leave  of  the  Court,  and  after 
notice  of  such  motion  to  the  person  sought  to  be 
charged: — Held,  that  the  proper  mode  of  proceed- 
^DK^MS^nst  a  shareholder  upon  a  judgment  obtained 
against  a  nominal  party,  was  not  by  motion  for 
leave  to  issue  execution  against  such  shareholder, 


but  by  tcirw  faeioi.  Clomet  v.  Breteil,  12  Law  J. 
Rep.  (N.8.)  Exch. 8 ;  10  M.  &  W.  506;  2  DowL  P.O. 
(n.8.)  528. 


COMPENSATION. 
[See  Mini.] 

The  act  5  &  6  Will.  4.  c.  70.  creates  a  public 
trust  of  the  property  of  municipal  oorporatioaay  and 
of  the  funds  raised  for  the  purpose  of  the  ad,  sub- 
ject, like  other  property  held  in  trust,  to  the  juris- 
diction of  the  Court  of  Chancery. 

Although  the  act  contains  provisions  for  correct- 
ing abuses  in  respect  of  the  borough  property,  thete 
is  nothing  in  it  to  exclude  the  ordinary  jurisdiction 
of  the  Court  of  Chancery  to  prevent  breaches  of 
trust 

Held  accordingly  by  the  Lords  (affirming  tiM 
judgment  of  the  Court  of  Chancery)  that  a  bond 
given  by  the  town  council  of  a  borough,  to  secure 
compensation  out  of  the  borough  fund  to  an  officer, 
for  the  profits  of  office,  some  of  which  he  continued 
to  hold,  was  a  breach  of  trust  and  illegaL 

Qtutre — ^Whether  compensation  can,  under  tlie 
act,  be  given  for  the  profits  of  an  office,  which  the 
officer  voluntarily  resigned.  Pttrr  v.  ike  Attarmeif 
GcMraA  8  C.&F.  409. 

A  canal  company,  under  the  powers  of  an  act  of 
parliament,  took  possession  of  part  of  a  common  in 
1802,  without  paying  any  compensation  money, 
either  to  the  parties  who  claimed  to  be  entitled  to 
the  soil,  or  into  the  Bank  of  England  *,  the  latter 
being  the  proper  mode  of  proceeding,  where  (as  in 
this  case,)  a  good  title  could  not  be  deduced.  The 
company  became  unable  to  pay  their  debts,  and 
continued  so  until  1836.  In  1837,  a  bill  was  filed 
by  the  parties  claiming  the  compensation  money: — 
— Held,  that  they  were  not  barred  by  lapse  of  time. 
Cator  V.  the  Croydon  Canal  Company ,  IS  Law  J. 
Rep.  (n.s.)  Ch.  89. 

The  Eastern  Counties  Railway  Act,  6  &  7  WilL 
4.  c.  cvi.  s.  28,  empowers  the  owners  and  oocupien 
of  lands  through  or  upon  which  the  railway  was  to 
be  made,  to  agree  to  receive  compensation  for  any 
damage  by  them  sustained  by  reaoon  of  the  uwermg 
or  dividing  rfiuch  lands,  &c.,  and  also  for  any  dam- 
age, loss,  or  inconvenience  sustained  by  them  by 
reason  of  the  taking  thereof,  &c. ;  and  m  case  the 
company  and  such  parties  shall  not  agree  as  to  the 
amount  or  value  of  such  compensation,  the  same  is 
to  be  ascertained  and  settled  by  the  verdict  of  a 
jury  (if  required)  as  thereinafter  directed.  S<x;tion 
29,  for  settling  all  differences  between  the  company 
and  the  owners  and  occupiers  of  ^ny  lands  taken, 
used,  damaged,  or  injuriously  affected  by  the  exe- 
cution of  any  of  the  powers  granted  by  the  act, 
provides  for  the  summoning  of  a  sheriff's  jury,  to 
inquire  of  and  assess  and  give  a  verdict  for  the 
money  to  be  paid  for  the  purchase  of  such  lands^ 
or  by  way  of  compensation  (la^rr  aUa)  for  or  by 
reoMon  of  tko  severing  and  dividing  the  same  Jrom 
other  Uutds,  Sect  81.  directs  that  such  verdicts 
and  the  judgments  thereon,  being  first  signed  by 
the  person  presiding,  shall  be  deposited  with  and 
kept  by  the  clerk  of  the  peace  for  the  county  among 
the  records  of  the  Quarter  Sessions,  and  shall  be 
deemed  records  to  all  intents  and  purposes,  and 
that  such  records  and  true  copies  of  them  shall  be 
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evidence.     Sect  111.  enacU,  that  in  every  caae  in 
which  the  owner  of  any  lands,  or  other  person  by 
fhe  act  capacitated  to  convey,  shall,  in  their  arrange' 
menis  with  the  company,  have  received,  or  agreed 
to  receive,  compensation  for  gates,  bridges,  &c.,  or 
^xassages,  instead  of  the  same  being  erected  by  the 
company,  for  the  purpose  -of  facilitating  the  passage 
to  or  from  either  side  of  the  lands  severed  or  divided 
by  the  railway,  it  shall  not  be  lawful  for  such 
owners,  or  those  claiming  under  them,  to  pass  or 
cross  the  railway  from  one  part  to  the  other  part  of 
their  lands  so  severed  and  dimded,  otherwise  than 
by  a  bridge,  &c.,  to  be  erected  at  the  charge  of  such 
owners.  Sect  216.  authorizes  the  owners  and  occu- 
piers of  lands  through  which  the  railway  shall  be 
made,  except  where  the  company  shall  have  made 
proper  and  convenient  communication,  to  cross  the 
railway  as  therein  nftentionedfor  the  purpose  of  occu- 
pying  such  lands;  and  sect  217.  provides,  that  such 
right  of  crossing  shall  cease  so  soon  as  the  company 
ahall  have  constructed  a  proper  bridge  or  other  com* 
mnnication.     The  owner  of  lands  severed  by  the 
railway  preferred  a  claim  for  compensation  from 
the  company,  on  the  ground  that  there  was  to  be  a 
total  separation  of  the  land,  without  any  communi* 
cation  being  made ;  and  received  from  the  company 
(he  amount  awarded  to  him  by  a  jury  summoned 
under  sect  29,  for  such  compensation : — Held,  that 
the  verdict  of  such  jury,  and  the  receipt  of  com- 
pensation under  it,  was  an  arrangement  with  the 
company  under  sect  111,  and  that  the  party  had  no 
right  afterwards  to  cross  the  railway  for  the  purpose 
of  the  occupation  of  his  lands,  and  was  in  so  doing 
a  trespasser  within  the  stat  3  &  4  Vict  c.  97.  s.  16. 
The  verdict  of  the  compensation  jury  never  hav- 
ing been  recorded  as  directed  by  sect  SI, — Held, 
that  parol  evidence  might  be  riven  of  their  finding, 
and  of  the  grounds  on  which  it  proceeded. 

An  indoeure  act  authorized  the  commissioners 
therein  named  to  divert  or  stop  up  any  old  road 
public  or  private,  leading  between  or  orer  any  of 
the  old  inclosures  within  the  district  to  which  the 
act  applied;  with  a  proviso  that  no  such  road 
should  be  stopped  up  without  the  concurrence  and 
order  of  two  Justices  of  the  Peace  for  the  district 
The  commissioners,  by  their  award,  "  in  pursuance 
of  the  powers  and  authorities  vested  in  them  by  the 
said  act,  and  by  the  concurrence  and  order  of,  &c., 
two  of  His  Majesty's  Justices  of  the  Peace,  acting 
in  and  for,"  &c,  stopped  up  a  certain  public  foot- 
path in  the  district  No  order  of  Justices  was  to 
be  found  in  the  place  of  deposit  mentioned  in  the 
act  for  the  award  and  other  documents  relating 
thereto: — Held,  that  the  award  itself,  and  the 
statement  therein  contained,  was  sufficient  primd 
fade  evidence  that  the  road  had  been  duly  stopped 
up  by  the  concurrence  and  order  of  two  Justices, 
the  subsequent  enjoyment  not  being  shewn  to  be 
inconsistent  with  the  award.  Manmng  v.  the  Eastern 
Counties  Railway  Company ^  13  Law  J.  Bep.  (n.8.) 
Exch.265;  12M.&W.  237. 

By  section  9.  of  the  Eastern  Counties  Railway 
Act,  6  &  7  WilL  4.  c.  cvi.,  the  company  are  em- 
powered, among  other  things,  to  raise  or  lower 
certain  rivers  or  streams  of  water,  roads  or  ways, 
in  order  the  more  conveniently  to  carry  the  same 
over  or  under,  or  by  the  side  of  the  said  railway, 
doing  as  little  damage  as  may  be  in  the  execution 


of  the  several  powers  to  them  thereby  granted,  and 
making  fiill  satisfaction,  in  manner  thereinafter 
mentioned,  to  all  persons  and  corporations  inter- 
ested' in  any  lands  which  shall  be  taken,  used,  or 
injured,  for  all  damages  by  them  sustained  in  or  by 
reason  of  the  execution  of  all  or  any  of  the  powers 
thereby  granted.  By  section  26,  the  owners  and 
occupiers  of  lands  tnrough,  over,  or  upon  which 
the  said  railway  is  authorized  to  be  made,  may 
agree  to  accept  satisfaction  for  the  value  of  such 
lands,  and  also  compensation  for  any  damage  by 
them  sustained  by  reason  of  the  severing  and 
dividing  of  such  lands.  By  section  29,  "  if  any  of 
the  parties  entitled  to  receive  such  purchase-money, 
satisfaction,  recompense,  or  other  compensation  as 
aforesaid,"  shall  refuse  to  accept  the  tender  of  the 
company,  "  or  in  any  other  caae  where  agreement 
for  compensation  for  damages  incurred  in  the  exe- 
cution of  this  act,  or  for  the  purchase  of  lands,  can- 
not be  made,"  the  company  are  directed  to  issue  a 
warrant  for  the  summoning  of  a  jury,  &c,  to  assess 
the  purchase-money,  '*  and  also  the  sum  of  money 
to  be  paid  by  way  of  satisfaction,  recompense,  and 
compensation,  either  for  the  damages  which  shall 
before  that  time  have  been  done  or  sustained  as 
aforesaid,  or  for  or  by  reason  of  the  severing  or 
dividing  the  same  from  other  lands,"  &c. : — Held, 
that  where  the  company  had  lowered  a  road  in 
front  of  land,  of  which  no  part  was  taken  or  used 
for  the  purposes  of  the  act,  they  were  bound  to 
issue  their  warrant,  in  order  to  make  compensation 
for  the  damage  thereby  occasioned.  Regina  v.  the 
Eastern  Cotmiies  Railway  Company,  11  Law  J.  Hep. 
(N.8.)Q.B.66;  IG.^D.589. 

By  the  London  and  Greenwich  Railway  Act, 
3  &  4  WilL  4.  c.  xlvL  s.  47,  it  is  provided,  that  in 
case  the  owner,  lessee,  or  occupier,  or  other  person 
interested  in  any  house,  manufactory,  ground,  or 
building,  within  certain  parishes,  which  shall  be 
situate  within  fifty  feet  of  the  railway,  shall  by 
notice  in  writing,  &c.  require  the  said  company  to 
purchase  his  right  and  interest  in  such  house, 
manufactory,  ground,  or  building,  it  shall  be  lawful 
for  the  said  company,  and  they  are  hereby  required, 
within  thirty  days,  &c.  to  treat  for  the  purchase  of 
his  interest  in  the  houses,  manufactories,  grounds 
and  buildings  mentioned  in  such  notice,  and  for  the 
compensation,  recompense,  and  satisfaction,  to  be 
made  up  to  him  for  any  loss,  damage,  or  injury  in 
respect  of  any  improvements,  tenant's  fixtures, 
machinery,  or  otherwise ;  and  in  case  the  party  so 
giving  such  notice  and  the  company  shall  not  agree 
as  to  the  amount  or  value  of  the  satisfaction,  recom- 
pense, or  compensation  to  be  paid  for  the  value  of 
such  houses,  &c.,  improvements,  &c.,  or  otherwise, 
then  the  amount  or  value  of  such  satisfaction, 
recompense,  or  compensation,  shall  be  ascertained 
and  settled  by  the  verdict  of  a  jury,  &c. : — Held, 
that  under  this  provision,  the  company  was  not 
compelled  to  purchase  the  whole  of  a  piece  of 
ground  owned  by  certain  lessees,  and  used  for  the 
purpose  of  a  manufactory,  with  a  brewery,  vinegar 
manufactory,  warehouses,  sheds,  and  dwelling- 
houses  erected  thereon,  part  of  the  piece  of  ground, 
and  of  one  of  the  houses,  being  within  fifty  feet  of 
the  railway.  Regina  v.  the  London  and  Greenwich 
Railway  Company ^10  Law  J.  Rep.  (n.s.)  Q.B.  189 ; 
2  G.  &  D.  444. 
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COMPOSITION— CONSPIRACY. 


COMPOSITION. 
[See  Debtor  and  Crbditob — Insolyent — Re* 

LBAAE.] 


COMPROMISE. 

Compromise  of  suit  by  married  women,  domi- 
oled  in  France,  sanctioned  without  reference  to  the 
Macter,  on  proof  that  they  had  concarred  in  notarial 
acta,  which  by  the  law  of  France  were  binding  on 
tbem,  and  that  the  subject-matter  was  mere  per- 
sonalty. Chameau  t.  BUey,  14  Law  J.  Rep.  (h.8.) 
Ch.M9. 


CONCEALMENT  OF  BIRTH. 

An  indictment  for  concealing  the  birth  of  a  child 
"  by  secretly  disposing  of  the  dead  body"  withont 
shewing  the  mode  of  disposing  of  the  dead  body, 
is  bad.     Regina  ▼.  HounteU,  2  M.  &  R.  292. 

On  an  indictment  for  concealing  the  birth  of  a 
child,  a  final  disposing  of  the  bodv  roust  be  shewn ; 
hiding  the  body  in  a  place  from  which  a  further  re« 
moval  is  contemplated,  will  not  support  the  indict- 
ment. Rtgina  t.  Jah  and  Regina  t.  Bell,  2  M.  &  R. 

294u 

Hiding  the  dead  body  of  a  child  between  the  bed 
and  the  mattrass  is  a  sufficient  "  diroosing"  of  the 
body  under  9  Geo.  4.  c  81.  s.  14.  Regma  t.  Oold" 
tk^rpe,  2  M.  C.C.  244 ;  Car.  &  M.  885. 

An  indictment  on  the  stat  9  Gea  4.  c  81. 
a.  14,  for  endeavouring  to  conceal  the  birth  of  a 
dead  child,  need  not  state  whether  the  child  died 
before^  at,  or  after  iu  birth. 

An  indictment  for  that  offence,  which  charges 
tliat  the  defendant  did  cast  and  throw  the  dead 
body  of  the  child  into  the  soil  in  a  certain  privy, 
''and  did  thereby  then  and  there  unlawfully  dis* 
pose  of  the  dead  body  of  the  said  child,  and  endea- 
▼oar  to  conceal  the  birth  thereof,"  sufficiently 
charges  the  endeayour  to  conceal  the  birth,  as  the 
word  '*  thereby'*  applies  to  the  endeavour  as  well  as 
to  the  disposing  of  the  dead  body. 

If,  on  the  trial  of  such  an  indictment,  it  appear 
that  the  body  of  the  child  was  found  lying  on  the 
soil,  immediately  nnder  the  seat  of  a  nrivy,  it  is  a 
qnestion  for  the  jury,  whether  it  was  thrown  there 
for  the  purpose  of  concealment,  or  whether  it  came 
hrnn  the  mother  unawares  when  she  was  there  for 
another  purpose ;  but  the  Judge  on  such  evidence 
will  not  stop  the  case.  Regina  v.  Coxhead,  1  Car. 
&  K.  623. 


CONFIDENTIAL  COMMUNICATION. 
[See  Evidence.] 


CONJUGAL  RIGHTS. 
t  t$<7iT  worn  REfTiTVTiON  OF ;  See  title  Divorce.] 


CONSIDERATION. 

A  further  consideration  which  is  consistent  with 
the  consideration  stated  in  a  deed,  may  be  proved 
in  evidence.  Clifford  v.  TurreU,  14  Law  J.  Rep. 
{».8.)  Ch.  890 ;  1  Y.  &  Coll.  C.C.  188. 


CONSOLIDATION. 

[See  Action — Fbactice.] 


CONNIVANCE. 
[See  DivoBCB.] 


CONSPIRACY. 

A  connt  charged  a  conspiracy,  by  divers  fnlae 
pretences,  and  subtle  means  and  devices^  to  obtain 
from  divers  liege  subjects  (naming  them)  diTera 
goods  and  merchandise,  and  to  cheat  and  defraud 
die  said  liege  subjects  of  the  same.  It  then  set  oat 
various  overt  acts,  and  concluded  with  stating,  that 
the  defendants,  in  manner  and  by  the  means  aifore- 
said,  and  in  pursuance  of  the  conspiracy,  unlaw* 
fully  did  obtain  from  the  said  persona  (namiiiic 
them)  the  goods  and  merchandise  aforesaid,  and 
did  cheat  and  defraud  them  thereol  Another 
eount  charged  the  conspiracy  to  be  to  obtain  goods, 
&c  from  divers  fieg^  subjects  (omitting  to  nauM 
them,  and  also  omitting  the  overt  acts),  but  it  was 
in  oUier  respects  similar  to  the  count  above  set 
out:— Held,  that  these  counts  were  bad  in  aneat  of 
judgment,  for  not  stating  to  whom  the  goods,  &e. 
belonged.  Regina  v.  Parker ,  1 1  Law  J.  Rep.  (v.8.) 
M.C.  102. 

An  indictment  charged  that  defendants  did  un- 
lawfully combine,  conspire,  confederate,  and  agree 
together,  to  cheat  and  defraud  certain  liege  subjects 
of  our  Lady  the  Queen,  being  tradesmen  (not 
naming  them),  of  divers  large  quantities  of  their 
goods  and  chattels.  It  then  set  out  seyenl  OTert 
acts,  namely,  the  purchase,  by  one  of  the  defen- 
dants, of  goods  of  several  tradesmen  (naming  them) 
upon  credit,  and  of  other  tradesmen,  whoee  nnmea 
were  unknown,  with  direction  that  the  goods  dionld 
be  delivered  at  the  house  of  that  defendant ;  that 
no  payment  was  ever  made  for  them;  the  pretence 
that  certain  debts  were  due  from  that  defendant  to 
the  others  (setting  out  the  debts);  that  actions,  on 
account  of  these  fictitious  debts,  were  commenced 
against  such  defendant  by  the  others,  and  judgments 
signed  for  want  of  a  plea,  and  writs  of  Jf.  ^  sued 
out  upon  the  judgments,  by  virtue  of  which  the 
goods  and  chattels  so  fraudulently  obtsined  were 
taken  in  execution;  concluding  with  an  averment, 
that  so  the  defendants  did  cheat  and  defraud  the 
tradesmen  who  supplied  the  goods,  &c.  All  the 
overt  acts  were  alleged  to  have  been  done  m  ^ar- 
euance  of  the  conspiracy: — Sentble,  hk  arrest  of 
judgment,  that  the  eount  would  have  been  good 
without  the  allegation  of  the  overt  acts;  and  that  it 
was  not  material  that  the  names  of  the  tradesmen 
(in  the  early  part  of  it)  to  be  defrauded,  should  be 
stated. 

Held,  also,  that,  if  necessary,  the  overt  acts  mi^t 
be  looked  to,  in  aid  of  the  charging  part  of  the 
indictment  Regina  y.  King,  IS  Law  J.  Ilep.  (k.8.) 
M.C.118. 

In  an  indictment  charging  a  conspiracy  to  cheat 
and  defraud  J  D  and  others  of  certain  goods,  &c.. 
and  laying  as  an  overt  act  the  obtaining  certain 
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goods,  frc.  of  J  D  and  othen,  the  word  "  others" 
must  mean  others  his  partners  throughout;  and 
eridence  of  conspiring  to  defraud  other  persons 
than  J  D  and  his  partners,  is  inadmissible.  Reghia 
T.  Steel,  2  Mod.  C.C.  246 ;  Car.  &  M.  337. 

The  public  who  go  to  a  theatre  have  a  right  to 
express  their  free  and  unbiassed  opinions  of  the 
merits  of  the  performers  who  appear  upon  the 
stage;  but  parties  have  no  right  to  go  to  a  theatre 
by  a  preconcerted  plan  to  maxe  such  a  noise  that 
an  actor,  without  any  judgment  being  formed  of 
his  performance,  should  be  driven  from  the  stage; 
and  if  two  persons  are  shewn  to  hare  laid  a  pre- 
concerted plan  to  deprive  a  person  who  comes  out 
as  an  actor  of  the  benefits  which  be  expected  to 
result  fironi  his  appearance  on  the  stage,  they  are 
liable  in  an  action  for  a  coiiroiracy. 

In  an  action  for  a  conspiracy  to  hiss  an  actor, 
the  defendants  cannot,  under  the  general  issue,  give 
in  evidence  libels  published  by  the  plaintiff  with  a 
view  of  shewing  that  the  pldntiff  was  hissed  on 
account  of  those  libels,  and  not  by  reason  of  any 
conspiracy  of  the  defendants. 

In  an  action  for  a  conspiracy  the  defendants 
pleaded  the  general  issue,  and  also  a  special  plea  of 
jQstifiGaAion,  which  plea  was  demurred  to,  and  held 
bad  by  the  Court,  who  gave  judgment  on  it  for  the 
plaintiff^  and  the  award  of  venire  was  as  well  to  try 
the  iasne  joined  '*  as  to  inquire  what  damages  the 
said  plaintiff  hath  sustained,  on  occasion  of  the 
premises  whereof  tiie  Court  hath  given  judgment 
for  the  said  plaintiff:* — Held,  that  on  the  trial  at 
Nisi  Prius,  the  defendant's  counsel,  in  addressing 
the  jury, had  aright  to  refer  to  the  allegations  con- 
tained in  the  special  plea,  and  to  comment  upon 
them.  OregmryY. Brumewick  (Duke),  1  Car.  &  K.  24. 

On  the  trial  of  an  indictment  for  a  conspiracy, 
the  answers  in  Chancery  of  the  defendants,  made 
on  oath  by  them  in  a  suit  instituted  against  them 
by  the  prosecutor,  are  receivable  in  evidence  on  the 
part  of  the  prosecution.  Begina  y,  Geidskede,  I  Car. 
&  K.  667. 


physical  impossibility  or  lawAil  excuse  refused  to 
do  so;  and  in  such  a  case  it  is  no  ground  of  defence 
that  from  the  number  of  the  rioters  the  single  aid 
of  the  defendant  would  not  have  been  of  any  use. 
Regina  v.  Brown,  Car.  &  M.  314. 


CONSTABLE. 

The  appointment  and  payment  of  parish  consta* 
bles  provided  for  by  5  &  6  Vict.  c.  109;  20  Law  J. 
Sut.  427. 

The  powers  of  the  act,  6  &  6  Vict  c  109,  for  the 
appointment  and  payment  of  parish  constables, 
extended  by  7  &  8  Vict  c  62;  22  Law  J.  Stat 
120. 

A  special  constable,  duly  appointed  under  statute 
1  &2^¥ill.4.  c.41,  is  appointed  for  an  indefinite 
time,  and  remains  a  constable  till  his  services  are 
either  determined  or  suspended  under  the  9th  sec- 
tion of  that  statute;  and  being  so  appointed  under 
that  statute,  he  has  all  the  authority  of  an  ordinary 
constable  until  his  services  are  either  suspended  or 
determined.    Regina  v.  Porter,  9  Car.  &  P.  778. 

To  support  an  indictment  against  a  person  for 
refusing  to  aid  and  assist  a  constable  in  the  execu- 
tion of  his  duty  in  quelling  a  riot,  it  is  necessary  to 
prove,  first,  that  the  constable  saw  a  breach  of  the 
peace  committed ;  secondly,  that  there  was  a  reason- 
able necessity  for  calling  on  the  defendant  for  his 
assistance;  and  thirdly,  that  when  duly  called  upon 
to  assist  the  constable,  the  defendant,  without  any 
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CONTEMPT. 
[See  Attachmbnt — ^Practice  in  Equitt.] 

To  an  action  of  trespass  for  false  imprisonment 
the  defendant  justified,  under  an  order  of  the  Court 
of  Review, "  that  the  plaintiff  should  stand  com- 
mitted for  contempt  of  that  Court,  in  writing,  print- 
ing, and  publishing  a  certain  printed  paper"  (therein 
referred  to).  The  plea  then  stated  that  **  the  said 
order  having  been  so  made  as  aforesaid  the  Honour- 
able Sir  George  Rose,  one  of  the  Judges  of  the 
said  Court  of  Keview,  afterwards,  to  wit,  &c  at  the 
request  of  the  defendants,  and  according  to  the 
course  and  practice  of  the  said  Court  of  Review, 
made  and  issued  out  of  the  same  court  his  warrant 
in  writing,  reciting  the  order,  and  directed,"  &c., 
for  the  arrest  of  the  plaintiff.  Held,  first,  that 
the  plea  was  ill,  for  not  shewing  distinctly  that 
Sir  George  Rose  was  one  of  the  Judges  of  the 
Court  of  Review  at  the  dme  of  issuing  the  warrant 
Secondly,  that  it  did  not  appear  that  a  single 
Judge  of  the  court  had  any  power  or  authority  by 
his  individual  warrant  to  cause  the  plaintiff  to 
be  arrested  for  the  contempt  stated  in  the  plea; 
and  lastly,  that  these  defects  were  not  aided  by  the 
allegation  with  respect  to  the  practice  of  the  Court, 
as  even  if  those  generally  amounted  to  any  aver- 
ment as  to  the  practice  of  that  Court,  this  Court  is 
not  bound  to  take  notice  of  that  practice,  nor  as  to 
who  were  the  Judges  at  any  particular  time,  ydn 
Sandau  v.  Turner,  14  Law  J.  Rep.  (n.s.)  Q.B.  164. 

As  to  the  jurisdiction  of  the  Court  of  Review  to 
commit  for  contempt,  see  Bankruptcy,  (Y)  (ft), 
ante,  p.  121.  Ex  parte  Turner  re  Martin,  8  M.  D.  & 
&  D.  623. 

An  appearance  under  protest  to  an  inhibition,  on 
the  ground  that  the  appellant  being  in  contempt  in 
the  court  below,  had  no  right  to  appeal,  overruled!  the 
contempt  having  been  waived  in  the  court  below. 

Quare,  wheUier  a  party  in  contempt  has  a  right 
to  appeal.    Harrison  v.  Harrison,  8  Curt  1. 


CONTRACT. 

[See  Action  (A),  ante,  p.  8 — Attorney  and 
Solicitor  (N),  ante,  p.  62 — Fraud  and  Covin 
— Frauds,  Statute  of — Money  had  and  re- 
ceived— Pleading — ^Variance — Principal  and 
Aqbnt — Vendor  and  Purchaser.] 

(A)  What  amounts  to. 

CB)  Validity  and  Legality  op. 

(C)  Construction  op. 

(D)  Rescission  of. 
(£)  How  par  binding. 

(F)  Pleading  and  Evidence. 


(A)  What  amounts  to. 

A,  a  railway  contractor,  met  B  and  several  others 
in  order  to  receive  tenders  with  reference  to  certain 
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CONTRACT— (VAiiMTr  akd  LsaAUTY  of). 


wrrk^  A  dMB  read  a  speciflciition  with  reference 
t»  tiie  v<nrfc  ib  qoettion;  after  which)  B  and  the 
cc^sn  liand«d  in  their  tenders.  B*s  tender  waa 
rg%A  «:th  his  name,  but  there  was  no  evidence 
till  h  vu  in  his  hand- writing: — Held,  notwith* 
fcxxcn:^  that  soch  tender,  taken  with  the  speeifica* 
?>.n.  tXi^dentlT  proved  the  contract  Ullen  y. 
r«j«./.  1  Car.  ft'K.  315. 
A  vu  the  owner  of  a  saw-mill,  and  B  waa  his 
B,  as  the  agent  of  A,  bnt  without  any 
authority,  entered  into  a  contract  in  writing 
«A  »-.>:■} T  C  with  a  quantity  of  Scotch  fir  staves:— « 
Ut.^  ikal  this  contract  was  binding  on  A,  inas- 
■sack  as  B  must  be  presumed  to  have  bad  a  gen* 
era!  anth<3rity  to  enter  into  such  contracts  aa  the  one 
n  qriestaoii.     Biekardtom  T.  CaHwHght,  1  Car.  firK. 

The  defendant  wrote  to  his  receiver  and  profes- 
tirjoal  agent  aa  follows : — "  If  you  will  remit  the 
400L  I  can  give  yon  a  note  for  it  when  you  come 
to  London ;"  the  money  was  advanced,  but  no  note 
was  signed: — Held,  that  a  special  contract  must 
be  inferred,  and  that  interest  was  payable  by  the 
def</r:dant     Hhoadet  v.  Selsty,  2  Bea.  S59, 

Toe  defendant,  on  the  6th  of  June,  oflered  in 
writing  to  teil  his  farm  for  1,000/.,  but  the  plaintiff 
«fllered'  900L,  which  the  defendant,  on  the  27th  of 
ione,  after  consideration,  refused  to  accept  On 
0«e  29tb,  the  plaintifl^  by  letter,  agreed  to  give 
l/iOOt,  but  there  appeared  to  be  no  assent  on  the 
psft  of  the  defendant,  though  there  had  been  no 
witMrawal  of  the  first  offinr: — Held,  that  there  was 
no  binding  contnct  within  the  Statute  of  Frauds. 
ifyde  V.  fTreneh,  S  Bea.  334. 

A  parent,  in  the  written  proposals  on  the  mar- 
riage of  his  daughter,  stated  that  he  intended  to 
leave  his  daughter  a  further  sum  of  10,000/.  in  his 
will,  to  be  settled  on  her  and  her  children,  the 
disposition  of  which,  supposing  she  had  no  children, 
to  be  prcNcribed  by  the  will  of  her  father.  He  died 
witlumt  leaving  that  sum: — Held,  under  the  cir- 
eurn stances,  that  there  was  an  obligation  on  the 
parent  to  be  satisfied  out  of  his  assets.  De  Beil  v. 
yA^wMon,  3Bea.469. 

(B)  Validity  and  Lboalitt  of. 

Peri$e  v.  Per$te,  4  Dig.  146;  e.  c  7  C.  &  F. 

279. 

The  agreement,  the  validity  of  which  was  dis- 
puted in  limvden  v,  Simpson,  4  Law  J.  Dig.  148  ; 
utnrtneAf  ,Hlmp»on  v.  Hoteden,  9  C.  &  F.  61. 

A  ffonlract  for  the  price  of  public  stock  sold  and 
f  rsn»f«-rr<*d  to  the  purchaser,  and  accepted  by  him, 
htit  which  at  the  time  of  the  contract  the  seller  was 
ntfi  rK)s«nwd  of,  either  in  his  own  right,  or  in  the 
nsTTi**  <rf  trimUu's  to  his  use,  is  not  invalid  by  the 
Ml/,rtk-JobWng  Act,  7  Geo.  2.  c.  8.  Mortimer  v. 
M*('*tUnnt  10  Law  J.  Rep.  (na)  Exch.  186;  7M. 
/k  W,  20, 

'iSn'.  law  will  permit  the  compromise  of  offences 
(HUUt,uif}\  made  the  subject  of  criminal  prosecu- 
wm),  r/irwhl<!!i  the  injured  party  might  sue  and 
fnnHtf  rlftmagi**  In  an  action;  but  no  agreement 
tnu  U*'  vfcli'l,  Hlii'h  in  founded  upon  the  considera- 
U',u  '/f  »h«MiK  AM  ofTcncc  of  a  public  nature. 

VV \ufi ,  ♦liifi-roru,  an  oAcnce  was  not  confined  to 
n  ,,*  $  //iMil  lojury,  but  was  accompanied  with  riot, 
♦„<»  \u-  */l,vl»  w^.lioii  ol  II  public  officer  in  the  cxecu- 


tion  of  his  duty,  an  agreement  by  the  proseentor  to 
compromise  the  matter,  and  forego  the  proaecutiou, 
waa  held  invalid,  even  though  made  with  the  know- 
ledge and  consent  of  the  Judge.  JCear  v.  LKmm^ 
13  Law  J.  Rep.  (n.8.)  Q.B.  369. 

A  contract  for  the  sale  of  the  good-will  of  a 
baker^s  shop  contained  a  stipulation  that  '*  the  de- 
fendant would  not  supply  braid  or  flour  to  sny  of 
the  customers  then  dealing  at  the  premiaes  without 
the  consent  of  the  plaintifiT:" — Held  that  this  was 
bot  such  a  restraint  of  trade  as  to  render  the  stipn- 
tion  invalid.  BanvMit  v.  frtfkte,  14  Law  i.  Bep. 
(K.8.)  C.P.  10;  8  Sc.  (na)  674. 

£  R  being  lessee  of  a  term  of  certain  premises, 
was  in  possession  of  part*  and  J  R  was  in  poasea- 
■ion  of  the  remainder.  Upon  fi  R'a  de^  J  R 
took  possession  of  the  whole,  and  upon  his  death 
bequeathed  it  to  the  defendant,  who  remained  in 

risession  till  the  present  time.  Some  years  after 
R%  death,  one  T  R  took  out  adminiatration  to 
£  R,  and  sold  the  term  to  P:— Held,  that  the  sale 
to  P  was  the  sale  of  a  right  merely,  and  waa  void 
both  by  the  common  law  and  by  the  statute  Hen.  8. 
Doe  d.  WUUamt  v.  £mm,  14  Law  J.  Rep.  (h.8.)  CJP. 
237. 

A  employed  B»  a  stockbroker,  to  purchase  aoBse 
canal  shares.  B,  apparently,  bought  them  from  G, 
the  ostensible  owner,  but  who  afterwards  turned 
out  to  be  a  mere  trustee  for  B.  The  Court,  after  a 
lapse  of  several  years,  and  without  entering  into 
the  question  of  the  flrimesa  of  the  price,— Held, 
that  the  transaction  waa  void  on  gronnda  of  pobtic 
policy,  and  set  it  aside  with  coats.  Gilktt  t. 
pereomot  3  Bea.  78* 

An  agreement  by  a  solicitor  for  valuable 
deration  not  to  practise  aa  a  aolicitor  in  any  part 
of  Great  Britain  for  twenty  year8,^-Held,  valid. 
Wkittaker  v.  Hotoe,  3  Bea.  383. 

A  parent,  by  his  agent,  on  the  marriage  of  Ua 
daughter,  enta«d  into  an  engagement,  in  writii^, 
with  her  intended  huaband,  in  which  his  name  was 
written,  but  not  signed  :•— Held,  that  a  letter  written 
by  the  parent,  after  the  marriage,  referring  to  the 
memorandum  as  stating  the  terms  of  the  engage- 
ment was  either  a  sufficient  agreement  signal  by 
the  party  within  the  Statute  of  Fianda,  or  a  anffi- 
clent  recognition  of  the  use  made  of  his  name  in 
the  memorandum.  De  Beil  v.  Thomson,  3  Bea.  469. 

Two  young  officers  in  the  army  signed  and  handed 
over  to  each  other  certain  documents,  by  which 
each  charged  his  real  and  personal  estate  with 
1,000/.  in  favour  of  the  other,  in  case  the  other 
should  survive  him ;  the  inducement  for  this  under- 
taking, as  expressed  on  each  inatrument,  being 
that  S\e  other  had,  by  an  instrament  of  even  date, 
left  the  writer  the  same  sum,  in  caae  the  writer 
should  survive  him.  The  officers  soon  afterwards 
separated,  and  after  the  lapse  of  many  years  agreed 
to  cancel  the  engagement,  but  died  before  the  mode 
of  cancelment  was  definitely  settled : — ^Hdd,  that 
taking  into  consideration  the  circumstances  under 
which  the  instruments  were  made,  and  the  situation 
in  life  of  the  parties,  the  survivor  had  no  purely 
equitable  claim  which  he  could  enforce  against  the 
estate  of  the  other. 

Qiufri;,  whether  he  had  a  legal  claim ;  and  whether, 
if  legal  originally,  it  was  not  Ic^Uy  cancellecL 
Ryan  v.  Damielf  1  Y.  &  Coll.  C.C.  80. 
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An  agfesomt  by  a  party  to  sell  a  thing  which 
he  is  not  possessed  of,  or  entitled  to,  at  the  date  of 
the  agreement,  is  not  invalid  at  law.  SaUshwy  v. 
H^eker,  12  Law  J.  Bep.  (h.8.)  Ch.  68  {  2  Y.  &  Coll. 
C.C.  54. 

C  K,  beiDg  an  OTphan,  and  entitled  to  certain 
real  and  peiaonal  estate,  resided  with  D,  her  uoole, 
from  the  age  of  fifteen  years  to  a  period  considerably 
sabaequent  to  her  attaining  twenty-one  years  of 
age,  which  took  place  on  the  8th  of  November 
18JS7 ;  and  D  was  paid  for  her  maintenance  out  of 
the  income  of  her  property.  D  in  December  1 837, 
had  oyeidrawn  his  account  with  the  bank,  of  which 
H  was  the  manager,  to  the  amount  of  7(U.  D  and 
U  and  their  respective  families,  being  on  intimate 
teinis  of  fidendahip  with  each  other,  D  applied  to 
U  for  accommodation,  so  far  as  to  be  allowed  to 
OTordraw  his  accoont  to  the  amount  of  500^  H 
reqaixing  security,  D  proposed  the  joint  security  of 
hiooaelf  and  C  K  his  niece,  in  a  promissory  note  to 
diat  amonnt  D  afterwards  called  on  H,  stating 
that  his  niece  was  willing  to  join  in  the  note,  which 
was,  some  time  in  the  first  week  in  January  1838, 
drawn  up  by  H,  and  taken  by  him  to  the  house  of 
D,  and  after  an  explanation  of  the  nature  of  the 
document,  and  the  liability  to  which  she  would  be 
snlgect  by  signing  it,  she  and  D  signed  the  same : 
— Held,  that  as  agsinst  C  K,  the  note,  under  the 
circnmstances,  was  void.  Archer  v.  Hudson,  18 
Law  J.  Rep.  (v.8.)  Ch.  880. 

Where  pecuniary  transactions  take  place  between 
parent  and  child,  immediately  after  the  child  attains 
twenty-one,  the  piesumption  arises  of  undue  in- 
fluence having  been  exercised  towards  the  child, 
which  must  be  rebutted  by  the  parent  shewing  that 
a  free  and  unfettered  judgment  was  exercised  by 
the  child«     Ibid. 

S,  being  in  unlawful  cohabitation  with  M,  granted 
an  annuity  to  a  trustee  for  her,  and  agreed  to 
charge  it  on  any  real  estate  he  might  beoome  pos- 
sess^ of,  the  first  payment  to  be  made  upon  the 
death  or  marriage  of  S,  or  cessation  of  cohabitation. 

5  also  gave  a  bond  and  warrant  of  attorney  to 
secure  the  annuity.  The  cohabitation  ceased,  and 
an  action  was  brought  on  a  judgment  which  had 
been  entered  up  un£r  the  warrant  of  attorney.  S 
filed  a  bQl  to  restrain  the  action,  and  for  cancelling 
the  grant  of  annuity.  Upon  a  demurrer  put  in  for 
wsnt  of  equity,  it  was  held,  that  the  grant  was 
totally  void  at  law,  and  the  demurrer  was  allowed. 
Smifth  V.  Chiffin,  14  Law  J.  Rep.  (n.s.)  Ch.  29. 

(C)  Construction  of. 

The  law  of  the  country  where  a  contract  is 
msde,  or  is  to  be  performed,  furnishes  the  rules  for 
expounding  the  nature  and  extent  of  its  obligations. 
But  the  law  of  the  country  where  it  is  sought  to 
enforce  performance  of  a  contract,  governs  all 
questions  as  to  the  remedy  and  mode  of  proceeding, 
including  lapse  of  time.    Fergutson  v.  Ffffe,  8  C. 

6  F.  121. 

As  to  contracts  merely  personal,  it  ia  a  general 
rule,  that  questions  twisting  to  the  validity  and  to 
the  interpretation  of  s  contract,  are  to  be  governed 
by  the  law  of  the  country  where  the  contract  was 
made ;  and  if  a  remedy  for  non-pcrformancc  of  a 
contract  is  sought  in  another  country,  the  mode  of 
suing,  and  the  time  within  which  the  action  must 


be  brought,  are  to  be  governed  by  the  law  of  the 
country  in  which  the  action  is  brought*  Cooper  v. 
#Ac  Earl  rf  Waldegram,  2  Bea.  282. 

Where  a  contract  is  made,  not  in  express  terms, 
but  is  to  be  collected  from  a  variety  of  letters  be- 
tween the  parties,  it  is  for  the  jury  (and  not  for  the 
Court)  to  determine,  with  reference  to  the  situation 
and  intention  of  the  parties,  whether  a  contract  has 
actually  been  completed. 

Where  one  party  makes  an  offer,  and  the  other 
writes  to  say  he  will  accept  it,  the  contract  is  com- 
plete without  any  answer  to  that  acceptance. 

So,  likewise,  it  is  for  the  jury  to  say  what  the 
contract  is  which  has  been  made,  and  whether  cer- 
tain statements  contained  in  the  letters,  which  fur* 
nished  the  evidence  of  the  contract,  are  substantial 
parts  of  the  consideration  for  it,  or  not.  Richards 
V.  Hayward,  10  Law  J.  Rep.  (n^.)  C.P.  108; 
2  M.  8e  G.  572 ;  2  Sc.  (n.8.)  070. 

The  plaintifis  manufactured  for  the  defendants 
certain  locomotive  engines,  under  the  following 
contract :  "  Each  engine  and  tender  to  be  subject 
to  a  performance  of  a  distance  of  1,000  miles,  with 
proper  loads,  during  which  trial  Messrs.  S  &  Ca 
(the  plainti^)  are  to  be  liable  to  any  breakage 
which  may  occur,  if  arising  from  defective  mate- 
rials or  workmanship ;  but  they  are  not  to  be  re- 
sponsible for,  nor  liable  to  the  repair  of  any  break- 
age or  damage,  whether  resulting  from  collision, 
neglect,  or  mismanagement  of  any  of  the  company's 
servants,  or  any  other  circumstances,  save  and 
except  defective  materials  or  workmanship.  The 
performance  to  which  each  engine  is  to  be  sub- 
jected, to  take  place  within  one  month  from  the 
day  on  which  the  engine  is  reported  ready  to  start ; 
in  default  of  which,  Messrs.  S  &  Co.  sliall  forthwith 
bo  released  from  any  responsibility  in  respect  of 
the  said  engine ;  the  balance  to  be  paid  on  the  satis- 
factory completion  of  the  trial,  and  release  of 
Messrs.  S  &  Co.  from  further  responsibility  in 
respect  of  such  engine.*'  It  was  also  agreed,  that 
the  fire-boxes  should  be  made  of  copper,  of  the 
thickness  of  7-16th8  of  an  inch  (and  they  were 
accordingly  so  made) ;  and  tliat  the  best  materials 
and  workmanship  were  to  be  used.  The  engines 
performed  the  distance  of  1,000  miles  within  the 
month  of  trial,  but  nine  months  afterwards  the  fire- 
box of  one  of  them  burst,  when  it  was  discovered 
that  the  copper  had  been  considerably  reduced  in 
thickness : — Held,  in  an  action  against  the  defen- 
dants for  the  balance  due  from  them,  that  they  could 
not  give  evidence  of  an  inherent  defect  in  the  copper, 
no  fraud  being  alleged,  since,  by  the  terms  of  the 
contract,  the  month's  trial,  if  satisfactory,  was  to 
release  the  defendants  from  all  responsibility  in 
respect  of  bad  materials  and  bad  workmanship. 
Sharp  V.  the  Great  Western  Railway  Company,  11 
Law  J.  Bep.  (n.s.)  Exch.  17  ;  9  M.  &  W.  7. 

The  plaintiffs,  who  were  merchants  at  Dieppe, 
sold  to  the  defendant,  a  merchant  at  Wisbeach,  a 
cargo  of  oil  cake,  and  delivered  the  same  at  Wis- 
beach, in  December  1841.  The  defendant  paid  for 
the  cargo,  but  afterwards  considering  that  it  did 
not  answer  the  sample,  landed  a  portion  of  it  for  the 
purpose  of  examination,  and  afterwards  landed  the 
whole,  and  lodged  it  in  the  public  granaries.  We 
then  informed  the  plaintitls,  that  it  lay  there  at 
their  risk  and  cost,  and  required  th«m  to  take  it 


I 


188 


CONTRAOT— (CoKBTBUCTioK  op). 


back.  This  the  plaintiffi  refused  to  do.  Aft^ 
some  negotiation,  the  defendant,  in  May  1842, 
gave  notice  to  the  plaintiffs  that  the  cargo  was 
lying  at  the  granaries  at  their  disposa],  and,  if  no 
directions  were  given  by  thenii  would  be  sold,  and 
the  proceeds  applied  in  part  payment  of  the  defen- 
dant's damages;  the  plaintiffs  answered,  that  they 
considered  the  transaction  at  an -end,  and  demanded 
payment  of  the  price,  whereupon  the  defendant 
offered  the  cargo  for  sale  in  his  own  name,  and 
afterwards  sold  it  in  his  own  name  to  a  third  party : 
— Held,  that  the  defendant  had  accepted  the  goods, 
and  was  not  to  be  considered  an  agent  of  the  plain- 
tiffs from  necessity ;  and,  therefore,  that  he  could 
not,  in  an  action  against  him  for  the  price  of  the 
goods,  set  off  the  money  paid  by  him  for  the  goods 
as  money  received  by  the  plaintiffs  for  his  use. 
Chapman  v.  Morton,  12  Law  J.  Rep.  (n.8.)  Exch. 
292;  IIM.  &W.  534. 

In  an  action  for  not  accepting  goods  which  were 
to  be  delivered  within  the  last  fourteen  days  of 
March,  the  declaration  having  averred  a  readiness 
and  o^r  by  the  plaintiffs  to  deliver  the  goods  on 
the  last  day  of  March,  the  defendant  pleaded,  that 
the  offer  to  deliver  was  at  an  hour  which,  by  reason 
of  the  lateness  thereof,  was  an  unreasonable  and 
improper  hour.  The  jury  found  specially  on  this 
plea,  Uiat  the  hour  was  unreasonable  and  improper. 
They  also  found  that  there  was  time  for  the  defen- 
dant to  have  taken  in  and  weighed  the  goods  before 
twelve  o'clock  at  night: — Held,  that  judgment 
ought  to  be  entered  up  for  the  plaintiffs  on  this 
finding.  Held,  also,  Uiat  a  verdict  ought  to  be 
entered  for  the  plaintiffs,  on  a  plea  denying  that 
they  were  ready  to  deliver  the  goods  within  the  last 
fourteen  days  of  March.  Per  Oumey,  B.,  fViUiams, 
J.,  Rolfe,  B.,  Paiteson,  /.,  Alderson,  B.,  Parke,  B., 
Lord  Jbinger,  C,B,    Disseniienie  Lord  Denman,  C.  /. 

Semble — that  in  the  absence  of  all  stipulation 
between  the  parties,  or  proof  of  usage  of  trade,  it  is 
for  the  Court,  and  not  for  the  jury,  to  say,  what  is 
a  reasonable  time  for  the  delivery  or  tender  of 
goods  or  money. 

A  party,  who  undertakes  to  deliver  goods  or  pay 
money  within  a  given  time,  performs  his  part  of  the 
contract,  if  he  deliver  the  goods  or  pay  the  money 
within  that  time ;  the  only  effect  of  his  delaying  it 
to  a  late  hour  at  night,  is  to  expose  him  to  the  risk 
of  not  being  able  to  deliver  or  pay  at  all.  Startup 
V.  MacdonaM,  12  Law  J.  Rep.  (N.8.)£xch.  477. 

A  being  indebted  to  B,  agreed  by  letter  to  ship 
for  B*s  account  from  forty  to  tfij  tons  of  foreign 
produce  in  any  vessel  which  B  might  despatch  for 
that  purpose,  and  that  A*s  account  with  B*8  house 
should  be  credited  with  the  invoice  price.  The 
letter  concluded,  '*  I  do  also  further  engage  to  ship 
produce  on  similar  terms  to  the  above,  to  the  amount 
of  what  I  may  remain  indebted  to  you  after  the 
first  shipment  as  above,  within  six  months  from  the 
sailing  of  the  first  vessel."  B  assented  to  the  terms 
of  the  letter,  and  the  shipment  of  the  forty  tons  of 
foreign  produce  took  place  pursuant  to  such  terms : 
— Held,  that  the  residue  of  the  letter  could  not  be 
considered  as  a  substituted  mode  of  payment,  which 
B  was  bound  to  accept  in  discharge  of  the  debt, 
but  a  proposal  on  the  part  of  A  to  pay  in  goods, 
which,  until  it  was  performed,  did  not  alter  the 
position  of  the  parties  with  reference  to  the  original 


debt    PfdUipt  V.  jijgkOo,  12  Law  J.  R^  (ii.s.)€.P. 
49;  4M.  &G.  848. 

On  the  Ist  of  August  184S,  one  D  became 
tenant  to  the  plaintiff  of  house  and  futmtine^ 
for  six  months,  from  the  15th  of  July  preced- 
ing, under  a  written  agreement;  on  Uie  8tk 
of  September,  it  was  by  a  memorandum  agreed 
that  the  plaintiff  had  sold  the  houae  and  fanutaie 
to  D  for  900iL,  the  purchase-money  to  be  paid  M 
the  completion  of  a  good  titie.  On  the  23td  of 
January  1844,  the  furniture  was  seized  by  the 
sheriff  under  a /./a.  issued  by  the  defendant  agaiait 
D.  On  the  8th  of  February  D.  sent  to  the  phis, 
tiff  both  agreements,  and  shortly  after  consented  to 
rescind  the  contract  of  sale.  The  title  to  the  pie- 
mises  was  never  completed  nor  the  purehase*money 
paid : — Held,  that  the  contract  for  the  sale  of  the 
house  and  furniture  was  entire,  and  that  the  pur- 
chase of  the  former  not  having  been  completed,  so 
property  in  the  furniture  pasiied  to  D.  Leaoym  v. 
Toogood,  IS  Law  J.  Rep.  (m.8.)  Exch.  278 ;  13  M. 
&  W.  27. 

A  ship-broker  guaranteed  the  owner  of  a  ship 
about  to  sail  for  Sydney,  to  have  a  full  cargo  for 
the  ship,  the  rates  of  freight  for  whidi  would 
average  40s.  per  ton,  and  at  least  nine  cabin  pas- 
sengers, the  passage  money  averaging  75l.,aneitii 
1ft  per  cent,  commission  being  charged  by  the  ship- 
broker  for  the  guarantee.  In  an  aetion  by  the 
owner  against  the  broker,  for  a  breach  of  this  goa- 
rantee,  in  not  providing  a  full  cargo  at  the  freight  of 
40«.  per  ton: — Held,  first,  that  pHmA  fade,  the 
words  "  cargo  and  freight"  referred  to  goods  oidy, 
and  that  the  guarantee  was  not  fulfilled  by  providing 
steerage  passengers,  whose  passage-money  made 
up  the  average  earnings  of  the  ship  to  40s.  per  ton. 

Evidence  of  general  usage  in  the  trade  to  which 
a  contract  refere  is  admissible  to  interpret  the  con- 
tract. But  to  vary  the  ordinary  meaning  of  plain 
words,  such  evidence  must  be  clear  and  irreaatihie. 

Where,  therefore,  two  witnesses  stated,  that  the 
usual  practice  of  the  trade  to  Sydney  was  to  con- 
sider steerage  passengers  as  cargo,  and  their  pa«- 
sage-money  as  freight,  but  stated  no  instanoe  ef 
such  construction  in  their  own  knowledge,  aad 
added,  that  the  guarantee  in  question  was  an  un- 
usual one : — Held,  that  this  evidence  was  insulB- 
cient  to  prove  a  general  usage  of  trader  so  as  to 
vary  the  primd  facie  meaning  of  the  contract.  Ltm 
V.  Marshall,  13  Law  J.  Rep.  (v.s.)  C.P.  193;  8  Se. 
(N.8.)  477. 

A  declaration  in  assumpsit,  after  stating  that 
the  plaintiff  had  invented  an  improved  piston  and 
valve  for  steam,  gas,  and  other  engines,  for  which 
he  had  obtained  letters  patent,  set  out  an  agreement 
between  the  plaintiff  and  the  defendants,  (memhen 
of  the  British  and  American  Steam  Navigstaim 
Company,)  that  during  the  term  of  the  leltos 
patent,  it  should  be  lawfiil  for  the  company  to 
make,  construct,  or  manufacture*  or  use  on  board  of 
a  certain  vessel,  a  pair  of  steam-engines,  upon  the 
principle  of  the  inventions  secured  by  the  letters 
patent ',  and  also  thenceforth  to  make^  cooatruet, 
and  manufacture,  and  use  on  board  of  any  ether 
vessel  to  be  purchased  or  built  by  the  company, 
aiiy  steam-engines  upon  the  principles  of  the  plaio- 
ti£rs  inventions ;  and  thereupon,  in  constderalioo 
of  the  premises,  the  defendants  agreed  with  the 
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pltlntiirto  p»y  him  2,000/.,  in  manner  following, — 
],000iL  on  the  1st  of  August  1837,  and  the  remain- 
ing  1,0001,  in  cash,  on  the  Ist  of  July  1838,  "  and 
alao  t^st  the  defendants  would  pay  unto  the  plain* 
tifl^  at  and  after  the  rate  of  5L  per  horse  power  for 
tadi  and  e? ery  engine  which  should  at  any  time  or 
times  tbereaiier  b«  made,  conatmoted,  or  manufac* 
toredt  and  used  on  hoard  any  other  ship  or  vessel 
thereafter  to  be  purchased  or  huilt  by  or  for,  or  on 
acoount  of  the  company,  during  the  continuance  of 
the  letters  patent,  &o.,  in  which  the  principles  of 
the  inTentioDS  secured  by  the  said  letters  patent 
should  he  used  or  adopted  by  the  company,  the 
same  to  be  paid  for  on  the  signing  of^  or  entering 
into  the  contract  or  contracts  for  the  manufacturiog 
or  purchasing  of  such  engine  or  engines  respcc* 
tiTely."     The  declaration  then  stated,  that  after 
roakmg  the  agreement,  &c.,  a  certain  contract  in 
writing  was  made  and  entered  into  by  and  between 
the  company  and  certain  persons  (naming  them), 
for  the  manufacturing  by  them  of  two  engines  of 
650  horse  power,  for  the  purpose  of  being  used  on 
board  a  Tesael  called  the  Prettdent^  built  for  the 
company,  and  in  which  engines  the  principles  of 
the  inyentions  secured  by  the  letters  patent  were 
to  be  used  and  adopted  by  the  company,  where- 
upon, on  the  entering  into  the  said  contract,  the 
deleodant  became  liable  to  pay  the  plaintiff  2,750/. 
Breach,  non-payment.    The  plea  stated,  that  after 
the  making  of  Uie  contract  for  manufacturing  the 
engines,  and  within  nine  months  from  the  date 
thereof  and  long  before  the  commencement  of  the 
suit,  and  before  any  one  of  the  principles  of  the 
invention   secured  by  the  letters  patent,  or  any 
part    thereof^  and  before  any  one  of    the  im- 
piOTementa   specified  in  the   said  letters  patent 
or  any  part  thereof,  had  been  used  or  adopted  by 
the  company,  or  by  the  persons  manufacturing  the 
engines,  it  was  mutually  agreed  between  the  com- 
pany and  the  said  persons,  that  so  much  of  the 
contract  lor  manufacturing  the  engines  as  related 
to  the  using  and  adopting  the  principles  of  the 
inTentions  secured  by  tlie  letters  patent  should  be, 
and  the  same  was   wholly  rescinded  and  aban- 
doned, And  it  was  further  agreed  that  the  said  per- 
sons should  manufacture  the  engines,  without  using 
or  adoptiog  therein  tlie  said  principles  of  tlie  said 
inventions  secured  by  the  letters  patent,  or  sny 
part  thereof.     The  plea  then  went  on  to  state,  that 
the  engines  were  manufactured  for  the  company, 
without  using  or  adopting  the  principles,  or  any  of 
them,  bni  upon  a  distinct  and  different  principle, 
&C.: — Held,  upon  demurrer,  that  the  plea  was  bad 
in  substance,  as  under  the  agreement  between  the 
plaintiff  and  the  defendants,  the  51.  per  horse  power 
for  esch  and  every  engine,  which  should  at  any  time 
thereafter  be  made,  constructed,  or  manufactured 
and  used,  was  payable  upon  the  entering  into  a 
contract  for    the    manufacturing   or    purchasing 
engines  in  which  the  principles  of  the  inventions 
of  the  plaintiff  were  to  be  used,  and  not  upon  the 
actual  use  or  adoption  of  engines  with  those  prin- 
ciples.   Hall  V.  BainbrUge,  18  Law  J.  Rep.  (n.s.) 
aB.  5 ;  6  aB.  283  ;  1  D.  &  M.  338. 

Words  are  to  be  construed  according  to  their 
strict  and  primary  acceptation,  unless  from  the 
context  of  the  instrument  and  the  intention  of  the 
parties,  to  be  collected  from  it,  they  appear  to  be 


used  in  a  different  sense,  or  unless  in  their  strict 
and  primary  sense  they  are  incapable  of  being  car- 
ried into  effect  But  the  meaning  of  particular 
words  may  be  shewn  by  parol  evidence  to  be  dif- 
ferent, in  some  particular  place,  trade,  or  business, 
from  that  which  they  bear  m  their  proper  and  ordi- 
nary acceptation. 

By  articles  of  agreement  between  A,  "  of  Great 
Russell  Street,  Bloomsbury  Square,  in  the  county 
of  Middlesex,*'  and  B,  whereby  the  former  agreed 
to  instruct  the  latter  in  the  business  of  a  surgeon 
dentist,  for  a  term  of  four  years,  it  was  stipulated 
that  B  should  not,  without  the  consent  of  A,  carry 
on  the  business  of  a  surgeon  dentist  "  in  London,  or 
any  of  the  towns  or  places  in  England  or  Scotland," 
where  A  may  have  been  practismg,  before  the  ex- 
piration of  the  said  term : — Held,  that,  in  its  strict 
and  proper  meaning,  the  word  London  meant  tlie 
city  of  London,  in  which  sense  it  ought  to  be  un- 
derstood in  the  above  agreement,  and  not  in  its 
proper  or  colloquial  significaUon,  as  including 
Great  Russell  Street  and  other  aiyacent  streets. 
Mallan  v.  May,  14  Law  J.  Rep.  (n.s.)  £xch.  48 ; 
13M.&W.511. 

A,  being  tenant  for  life  of  an  estate,  with  re- 
mainder to  his  sons,  successively,  in  tail  male, 
entered  into  an  agreement  with  B,  by  which  it  was 
stipulated  that  A  should  procure  an  act  of  parlia- 
ment to  enable  him  to  sell  the  estate  to  B ;  and  that 
B  should  bear  all  the  expenses  incident  to  and  con- 
sequent upon  his  proposal  to  purchase  the  estate, 
together  with  the  expense  of  obtaining  the  act,  of 
preparing  the  abstract  and  shewing  a  title  to  the 
estate,  and  of  and  about  making  and  completing  the 
sale  and  conveyance  to  him,  together  with  tlie  ex- 
pense of  the  agreement,  and  all  other  expenses 
whatsoever  of  A,  in  consequence  of  the  sale,  or 
arising  out  of  or  in  anywise  relating  thereto,  or  to 
the  proposal  of  B.  A  accordingly  obtained  an  act 
for  the  sale  of  the  estate  to  B,  which  directed  the 
purchase-money  to  be  invested  in  lands  to  be  settled 
to  the  same  uses  as  the  estate  stood  limited  to : — 
Held,  that  B  was  not  bound  to  pay  the  expenses  of 
the  investment*  In  re  the  London  Bridge  Acts, 
13  Sim.  180. 

A  contracts  with  B  for  the  purchase  of  all  the 
coal  under  certain  lands,  at  the  rate  of  350/.  per 
acre,  to  be  paid  by  annual  instalments  of  3502.,  till 
the  whole  should  be  got.  And  it  was  further 
agreed,  that  if  more  than  an  acre  should  be  got  in 
any  one  year,  an  additional  sum  should  be  paid  for 
such  excess,  in  the  proportion  of  350/.  to  the  acre : 
— Held,  that  there  was  an  implied  contract  for  a 
covenant  in  the  conveyance,  enabling  B  and  his 
agents  to  enter  the  mines,  for  the  purpose  of  in- 
specting and  measuring  the  quantity  got  in  each 
year.  Blaketley  v.  WUldon,  11  Law  J.  Rep.  (n.8.) 
Ch.  164 ;  ]  Hare,  176. 

An  agreement  to  sell  land,  not  expressing  what 
interest  in  it, — construed  to  mean  the  whole  of  the 
interest  of  the  vendor  in  the  land.  Bower  v.  Cooper, 
2  Hare,  408. 

A  voluntary  contract  in  favour  of  a  mother  and 
her  children,  neld  to  be  executory  only  as  related 
to  the  children,  and  executed  as  to  the  mother,  and 
therefore  enforced  for  the  benefit  of  the  mother 
absolutely.  Burrows  v.  Greenwood,  4  Y.  &  CoU. 
251. 
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(D)  Rescission  of. 

Waiver  of  right  to  rescind  a  contract  by  accept- 
ance of  money  after  breach.  Hunter  t.  DanUU^ 
14  Law  J.  R«p.  (ir.8.)  Cb.  194 ;  4  Hare,  420. 

(E)  How  FA&  BIMDIMO. 

A  agreed  with  P,  in  ooanderation  of  165,000/.,  to 
grant  to  P  a  lease  of  certain  mines,  as  trustee  for 
a  joint-stock  company,  which  P  undertook  to  form*; 
the  consideration  to  be  paid  partly  in  shares  in  the 
company,  partly  in  money  to  be  raised  by  calls  on 
the  remaining  shares.  The  lease  was  afterwards 
executed :  and  the  company,  having  been  formed, 
with  power  to  sue  and  be  sued  by  one  of  the  direc* 
tors,  entered  into  possession,  and  worked  the  mines, 
and  paid  part  of  the  purchase-money.  Upon  A's 
death,  P,  his  executor,  filed  a  bill  against  V,  then 
managing  director  oi  tiie  company,  for  an  account 
and  payment  of  what  remained  due  to  A  of  the 
purchase- money.  V  answered,  and  then  filed  a 
cross*bill  on  behalf  of  tlie  company,  setting  forth 
various  matters  as  evidence  of  misrepresentation, 
concealment,  and  other  frauds  practised  by  A  and 
P  on  the  company ;  and  prayed  that  the  considera- 
tion might  be  declared  exorbitant  and  fraudulent, 
and  that  the  company  was  entitled  to  a  valid  lease 
of  the  mines  at  their  true  reduced  value ;  or  that 
the  said  agreement  might  be  declared  fraudulent 
and  void,  and  the  company  discharged  therefrom, 
and  entitled  to  a  lien  on  A's  estate  for  the  payments 
made  to  him: — Held,  first,  that  the  company  were 
not  entitled  to  any  relief  from  the  agreement,  by 
reason  of  acts  and  misrepresentations  which  pro- 
ceeded from  themselves,  or  were  adopted  by  them 
and  acquiesced  in  after  full  knowledge,  while  they 
continued  to  work  and  exhaust  the  mines ;  secondly, 
that,  as  the  executed  contract  was  not  to  be  set 
aside,  A's  executor  was  entitled,  as  a  matter  of 
course,  to  the  account  and  payment  prayed  by  his 
bill. 

In  equity  there  is  a  marked  distinction  between 
what  is  necessary  to  resist  a  suit  for  specific  per- 
formance of  a  contract,  and  a  suit  founded  on  a 
contract  executed.     Figers  v.  Pi/re,  8  C.  &  F.  562. 

The  Court  will  not  enforce  a  contract  involving  a 
breach  of  trust.     Wood  v.  Richardson,  4  Bea.  179. 

A  parol  agreement  was  entered  into  between  the 
respective  executors  of  L  and  T,  that  various  old 
accounts  of  their  testators  should  be  settled  on  a 
certain  fixed  day,  without  reference  to  the  time  that 
they  had  been  running.  The  accounts  were  settled 
accordingly,  and  the  executors  of  L  received  the 
value  of  a  promissory  note  that  would  have  been 
barred  by  the  statute.  The  executors  of  T  after- 
wards discovered  a  note  from  L  to  T  on  which  no- 
thing had  been  done  for  more  than  six  years  before 
the  death  of  T :— Held,  that  the  executors  of  T 
were  entitled  to  have  the  benefit  of  this  note.  Lade 
V.  Trill,  11  Law  J.  Rep.  (N.8.)Ch.  102. 

(F)  Pleading  and  Evidence. 

[See  ante,  (C)  CoNSTRUCTiOM^-dwptfr  v.  Waide- 
gratH',] 

A  plaintiff  need  not  sue  upon  the  special  con- 
tract,^ where  no  condition  remains  to  be  performed 
on  his  part,  but  may  recover  upon  the  common 
count. 


Where,  th«reA»re,  upon  a  loan  of  taoney  by  8  to 
P,  ceitain  shares  had  been  deposited  as  a  seenrity 
by  P,  and  the  memorandum  relating  to  the  kaa 
contained  this  proviso: — "And  I  ftirther  agree  ta 
give  P  twenty-one  days'  notice  in  writing,  before  I 
proceed  to  compel  him  to  pay  the  money  advanoed, 
or  any  portion  thereof,  and  that  upon  such  payment 
a  proportionate  amount  of  shares  shall  be  given  up^ 
and  transferred  to  him  or  his  order:"  the  Court 
held,  that  the  transfer  of  the  proportionate  amount 
of  shares  was  not  a  condition  precedent  to,  or  a 
concurrent  act  with  the  payment  of  the  money,  but 
might  be  done  subsequently ;  and  that,  therefore,  it 
was  not  necessary  to  declare  upon  the  special  cea- 
tract,  but  the  plaintiff*  was  entitled  to  reootver  upon 
a  count  for  money  lent,  upon  proof  only  of  liavii^ 
given  the  twenty-one  days'  notice.  Seett  v.  Pm^ker^ 
10  Law  J.  Rep.  (ir.8.)  Q.B.  244 ;  1 G.  &  D.  258. 

To  a  declaration  which  staled,  that  T  being  the 
lessee  of  certain  tolls,  8  and  the  defendant  agreed  tb 
join  with  T  in  a  bond  of  1,000/:,  for  payment  of  the 
rent  in  the  lease ;  breach,  that  the  defendant  refused 
to  join  T  in  the  bond ;  the  defendant  pleaded,  fiist^ 
that  at  the  time  of  tendering  the  said  bond,  S  had. 
not  executed  the  same,  nor  was  he  proaent  reedy  to 
execute  the  same  jointly  with  the  defondaat.  Se- 
condly, that  S  died  before  the  commencement  «C 
the  suit,  and  that  before  the  death  of  S,  the  bond 
was  not  tendered  to  Uie  defendant  for  his  exceutloe, 
nor  was  he  requested  to  execute  it : — Held,  that  the 
pleas  were  ilL  Home  v.  Ramtdaie,  1 1  Law  J.  Rep. 
(M.S.)  Exch.  100 ;  9  M.  &  W.  829. 

In  an  action  for  a  breach  of  contract  in  rrfiuin^ 
to  sell  ndiway  shares,  the  declaration  must  aver 
that  the  plaintiff  tendered  a  conveyanee  to  tlie 
vendor.  It  is  not  sufficient  to  aver,  that  the  vendor 
was  requested  by  the  plaintiff  to  transfer  the  Aaieet, 
and  that  the  plaintiff  was  always  ready  and  willing 
to  accept  them.  It  is  sufficient  to  aver,  that  the 
plaintiff  was  always  ready  and  willing  to  pay  for  the 
shares,  and  not  necessary  to  aver  an  aeUud  tender 
of  the  money.  Stephens  v.  De  Medina,  12  Law  J.  Refu 
(K.s.)  aB.  120;  8  O.  &  D.  110. 

The  declaration  set  out  three  documents:  bytlie 
first,  in  188^,  (under  seal)  the  defendants  cove- 
nanted to  pay  the  plaintiff  1502.  per  annnm  for 
twenty-one  years,  and  certain  allowances  on  SEjdrita 
sold ;  with  a  proviso,  that  when  those  aUowaaces 
amounted  to  400/.  per  annum,  the  annuity  shooM 
cease,  and  a  guarantee  by  the  defendant,  that  the 
plaintiflT's  receipts  should,  after  two  years^  amount 
to  400/.  per  annum.  By  the  second  agreement.  In 
1 836,  (not  under  seal,)  in  consideration  (htter  aUa)  of 
the  plaintiff's  relinquishing  the  said  annuity  of  l^OilL, 
the  defendants  agreed  to  pay  him  SOOt  per  annum 
for  seven  years,  in  lieu  thereof;  and  no  rights,  &c. 
of  the  plaintiff  not  therein  set  foith,  were  relin- 
quished by  the  agreement.  In  the  third  doeomcnt 
set  out,  being  a  letter  fVom  the  defendants  to  the 
plaintiff,  in  1838,  they  stated,  that  to  avoid  miann- 
derstanding  as  to  the'meaning  of  the  second  agree- 
ment, they  declared  the  plaintiff  to  be  entitled, 
under  that  agreement,  to  allowances  on  spirits  aold, 
not  to  yield  him  less  than  400/L  per  annum,  or  to  be 
made  up  to  that  amount,  and  that  the  plaintiff  was 
to  be  paid  300/.  per  annum  over  and  above  all 
other  allowances  nnder  the  second  agreement,  to 
yield  him  together  not  less  than  700/.  annually. 
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and  sucli  farther  anin  m  tho  aUowances  before 
mentioocd  m^ht  amount  to.  The  deelaratifni  then 
alleged  miitua]  promises,  and  a  performanoe  by  the 
jdaintU^  and  assigned  as  a  breach  the  non-payment 
of  the  arrears  of  the  annaity. 

Plea,  that  there  was  no  consideration  for  the 
defendants'  making  the  said  supposed  agreement  of 
1888 : — Held  ill,  on  special  demiirr«r,  the  letter  of 
1888  being  not  the  agreement  deelared  on,  bat 
a  portion  of  it  only. 

Plea,  that  the  plaintiff  did  not  relinquish  the 
annuity  of  16QL  by  a  deed  under  seal : — Held  ill| 
the  agreement  of  1886  not  requiring  such  relin* 
qnishment  by  deed,  bat  only  an  abandoning,  in 
fiu*t,  of  such  annuity.  Held,  also,  that,  under  the 
sgreement  of  1888,  the  plsintiff  was  entitled  to 
receive  300L  per  annum  si  together  independent  of 
the  amouttt  of  the  allowances.  Home  v.  Boothf 
11  Law  J.  Rep.  (n.8.)  C.P.  74;  8  M.  &  G.  709  r 
4  Sc.  (H.S.)  626, 

To  an  action  for  breach  of  a  contract  entered  into 
by  the  defendant  to  allow  the  plaintiff  a  sum  of 
money  for  her  maintenance  and  instruction,  until 
her  servioea  as  a  goyeraess  should  be  required  by 
the  defendant,  the  defendant  pleaded  that  he  entered 
into  the  promke  and  agreement  in  the  belief  and  on 
the  representation  by  the  plaintiff  that  she  was  an 
honest  and  moral  person,  and  a  fit  and  proper  per* 
wn  lor  the  said  situation ;  that  before  any  breach 
the  defendant  discovered  that  the  plaintiff  had 
become  and  was  an  immoral  and  dishonest  person, 
snd  wholly  unfit  and  improper  for  the  said  situa- 
tion, and  a  person  whom  it  would  have  been  very 
improper  and  wrong  lor  the  defendant  to  employ  as 
governess  of  his  children;  and  that  he  therefore 
rescinded  the  contract  :-^Held,  on  special  demurrer, 
that  the  plea  was  too  general,  and  was  therefore 
bad  for  uncertainty. 

Held,  also,  ptt  Maule,  /.,  that  it  was  bad,  in  not 
shewing  any  breach  of  warranty  by  the  plaintiff 
Bargut  V.  BtoMtmomtf  14  Law  J.  Rep.  (n.S.)  C.P.  13 ; 
8  Sc.  (n.8.)  868 ;  2  D.  &  L.  P.C.  590. 

A  declaration  upon  a  contract  against  the  vendee 
for  not  accepting  goods,  stated  that  the  plaintiff  was 
ready  and  willing  to  deliver  the  said  goods  to  the 
defendant  according  to  the  said  terms,  and  to  per- 
form and  fulfil  the  said  terms  in  all  things  on  the 
part  of  the  plaintiff  to,  be  performed  and  fulfilled : — 
—Held,  upon  special  demurrer,  that  the  declaration 
was  sufficient,  and  that  it  need  not  aver  that  the 
plaintiff  tendered  or  <^ered  to  deliver  the  goods, 
and  that  the  averment  of  readiness  and  willingness 
to  deliver  implied  that  an  opportunity  to  inspect  the 
goods  was  not  refused  to  the  defendant  Boyd  v. 
Lett,  14  Law  J.  Rep.  (n^.)  C.P.  1 1 1 ;  2  D.  8:  L.  P.C. 
847. 

U  C,  being  seised  in  fee  simple  of  divers  parcels 
of  land  and  other  hereditamenta^  all  subject  to  an 
annaity  for  the  life  of  his  mother,  and  to  a  portion  for 
bis  brother,  mortgaged  one  parcel  and  sold  others. 
Under  a  decree,  afterwards  made  against  U  C  for 
raising  the  portion,  several  parcels  of  the  then  un^ 
sold  lands,  including  the  mortgaged  premises,  were 
sold  in  the  Master's  office,  subject  to  the  annuity ; 
bat  the  deeds  of  conveyance  to  the  purchasers  did 
not  state  whether  exclusively  subject  thereto,  or 
ntcably  with  other  parcels  that  still  remained  un- 
sold.   The  mortgagee's  representative  filed  a  bill 


against  these  purchasers  and  >U  C,  for  an  indemnity 
for  the  mortgage  out  of  the  unsold  lands,  free  from 
the  annuity,  charging  that,  by  agreement  between 
these  defendants,  the  parcels  sold  in  the  Master's 
office  were  to  be  exclusively  subject  thereto,  and  on 
that  account  produced  less  by  the  value  of  the 
annuity,  than  if  they  were  sold  subject  thereto  rate- 
ably  with  the  parcels  that  still  remained  unsold. 
There  was  no  proof  of  the  catue  of  the  alleged 
agreement:— Held,  that  a  decree  directing  inquiries 
as  to  the  value  of  the  parcels  sold  by  the  Master, 
was  erroneous,  as  such  inquiries  were  immaterial 
to  the  issue  between  the  parties ;  and  that  the  bill 
ought  to  have  been  dismissed,  with  costs,  without 
prejudice  to  any  bill  that  might  be  afterwards  filed 
for  apportioning  the  annuity  on  all  the  lands  origi- 
nally charged  therewith. 

A  Court  cannot,  without  prool^  presume  an  agree- 
ment on  the  ground  that,  if  there  was  no  agreement, 
there  was  fraud ;  nor  will  the  Court  act  upon  fraud 
or  other  misconduct,  if  they  are  not  put  in  issue  by 
the  pleadings.    iSiree  v.  Kinoan,  9  C.  &  F.  716. 

A  sold  note  was  given  for  eighteen  pockets  of 
hops,  at  100s.  :-^Held,  that  parol  evidence  was  ad- 
missible to  shew  that  the  terms  of  the  contract 
were  intended  to  mean  **  100s.  per  cwt"  Spker  v. 
Cooper^  10  Law  J.  Rep.  (Hm.)  Q.B.  241 ;  1  6.  &  IX 
82. 

In  an  action  for  not  accepting  railway  shares  sold 
at  L,  issue  being  joined  on  the  readiness  and  will- 
ingness of  the  plaintiff  to  transfer  them  to  the  defen- 
dant : — ^Held,  that  the  rules  of  the  Stock  Bxchango 
at  L,  as  to  the  time  of  transferring  shares^  which  were 
acted  on  by  ail  the  brokers  there,  and  seen  by  the 
defendant,  neither  he  nor  the  plaintiff  being  abroker, 
were  admissible  as  evidence  of  the  reasonableness  of 
the  time  for  the  completion  of  the  contract. 

Where  a  contract  is  repudiated,  and  the  article 
resdd  within  a  reasonable  time  £rom  the  repudia- 
tion, the  measure  of  damages  is  the  difference  be- 
tween the  price  of  the  article  at  the  time  of  the 
contract  and  of  the  re-saleu  Stewart  v.  Cauty^  10 
Law  J.  Rep.  (n.s.)  £xch.848;  8  M.  &  W.  160. 

A  memorsndum  was  entered  in  the  plaintiff's 
order  book,  and  signed  by  the  defendant's  traveller, 
respecting  the  sale  by  the  latter  to  the  former  of  a 
certain  quantity  of  hops  at  a  given  price.  Nothing 
was  said  as  to  the  time  of  payment : — Held,  that  it 
must  be  taken  on  the  face  of  the  written  document^ 
that  the  sale  was  for  ready  money,  and  that  no 
evidence  was  admissible  to  shew  that  it  was  at  six 
months'  credit:  and  this,  though  the  evidence 
offered  waa  a  letter  from  the  sefier,  treating  the 
transaction  as  one  at  a  six  months'  credit  Ford 
V.  Yatet^  10  Law  J.  Rep.  (n.8.)  C.P.  1 17 1  2  Sc  (n.8.) 
64^. 

Where  the  plaintiff  has  been  employed  by  the 
defendant  under  a  written  agreement,  and  after- 
wards claims  for  work  done  not  included  in  that 
agreement,  in  order  to  dispense  with  its  production 
he  must  clearly  prove  some  employment  by  the 
defendant,  sepsrate  and  distinct  from  that  under 
the  agreement;  and  it  is  not  enough  to  shew  that 
it  fell  within  the  description  of  extra  work.  Partm 
v.  Cote,  1 1  Law  J.  Rep.  (k.s.)  aB.  70. 

A,  by  an  sgreement  in  writing,  agreed  to  win 
stones,  &c.,  *'  for  tlie  purpose  of  building"  certain 
cottages : — Held,  that  parol  evidence  could  not  be 
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giren,  to  explain  the  sente  in  which  the  word 
**  building"  waa  used.  Charlton  v.  Gibson^  1  Car.  &  K. 
541. 


CONTRIBUTION. 
[See  Money  paid,] 

An  American  ship  was  fitted  out  in  the  port  of 
Lirerpool,  and  sent  to  the  coast  of  Africa  in  1806, 
on  a  joint  adventure  for  trafficking  in  slaves.  An 
English  ship  was  sent  at  the  same  time,  by  the 
same  parties,  with  arms  and  ammunition,  to  be  at 
the  disposed  of  the  supercargo  of  the  American 
ship ;  security  having  been  given  to  the  Admiralty 
that  they  were  to  be  expended  in  trade  on  the  coast 
of  Africa.  On  the  arrival  of  the  two  ships  in  the 
river  Congo,  the  arms  and  ammunition  were  trans- 
shipped on  board  the  American  ship,  which  was 
thereupon  seized  by  a  British  privateer,  and  ulti-> 
mately  condemned  as  contraband : — Held,  that  the 
whole  transaction  was  illegal;  and  that  no  action  for 
contribution  or  account,  in  regard  thereto,  could  be 
maintained  by  any  of  the  parties  concerned,  against 
the  others.    Stewart  v.  Gibtm,  7  C.  &  F.  707. 

Semble,  that  in  the  courts  of  Scotland  as  in  Eng- 
land, one  partner  of  a  dissolved  company  has  no 
title  to  sue  in  his  own  name  another  partner  or  a 
stranger  to  the  company,  in  respect  of  advances 
made  by  the  company  or  other  person.    Ibid. 

Where  a  decree  has  been  had  against  several 
defendants,  with  costs,  and  one  of  them  compelled 
to  pay  the  whole  costs,  the  Court  will  by  consent 
decree  contribution  between  the  co-defendants,  on 
motion  in  the  same  suit  Pitt  v.  Bmner,  1  Y.  &  Coll. 
C.C.  670. 

Where  several  persons  are  sureties  for  the  pay- 
ment of  one  sum  of  money,  though  by  distinct 
instruments,  and  one  pays  more  than  an  equal 
share  of  that  sum,  he  may  have  contribution  from 
his  co-sureties;  but  if  it  be  arranged  by  contract, 
which  it  may  be,  that  each  surety  shall  be  answer- 
able only  for  a  given  portion  of  one  sum  of  money, 
in  such  case  there  is  no  right  of  contribution  amongst 
the  co-sureties.  Pendleburyy,  Walker,  ^Y,  &  Coll. 
424. 


CONVENTION  ACT. 

Authority  of  the  Court  of  Queen's  Bench  to  grant 
a  writ  of  habeas  corpus  at  common  law,  and  to  dis- 
charge a  foreigner  from  the  custody  of  a  gaoler 
returning  no  legal  warrant  of  detention. 

By  Stat  6  &  7  Vict  c  75,  the  Secretary  of  State, 
upon  requisition  duly  made  by  the  King  of  the 
French,  to  deliver  up  to  justice  persons  within  the 
Queen's  dominions  accused  of  having  committed 
certain  crimes  in  France,  are  authorized  by  warrant 
under  hand  and  seal  to  signify  that  such  requisi- 
tion has  been  made,  and  to  require  all  Justices,  8ic 
to  aid  in  apprehending  and  committing  such  person 
for  the  purpose  of  being  delivered  up,  &c. ;  and  any 
Justice  is  authorized  to  examine,  &c.,  and  upon 
such  evidence  as  according  to  the  laws  of  Her 
Majesty's  dominions  would  justify  the  apprehension 
and  commitment  of  the  prisoner,  if  the  crime  had 
been  committed  there,  to  issue  his  warrant  and 


commit  the  accused  person  to  gaol,  there  to  remain 
until  delivered  pursuant  to  such  requisition  as  afore- 
said. A  warrant  was  issued  by  a  Justice  under 
this  statute,  reciting  that  it  appeared  by  a  warrant 
of  the  Secretary  of  State,  that  J  B  waa  accused  of 
having  committed  in  France  the  erime  of  ftaudnlent 
bankruptcy,  and  that  the  facts  were  duly  proved 
before  him,  and  commanding  the  keeper  of  the 
gaol  to  receive  the  prisoner  and  to  keep  him  until 
be  should  be  discharged  by  due  oouite  of  law:— 
Held  ill,  for  not  pursuing  the  authority  given  by 
the  statute  as  to  the  time  of  commitment  In  n 
Jacques  Bessett,  14  Law  J.  Rep.  (ir.s.)  M.C.  17. 


CONVERSION  AND  RECONVERSION. 

Where  money  is  directed  to  be  vested  in  land  or 
other  security,  but  the  conversion  has  not,  in  hcU 
taken  place  until  the  whole  interest — whether  ia 
land  or  in  money — ^haa  become  vested  absolutely 
in  one  person,  any  act  of  his,  indicating  an  optica 
in  which  character  to  take  or  dispose  of  it,  will 
determine  the  succession  as  between  his  real  and 
personal  representatives. 

A  testator  gave  his  residuary  estate  to  his  wife, 
and  appointed  her  his  executrix,  with  the  tuition  of 
his  younger  children,  and  to  provide  for  them  with 
regard  to  their  fortunes ;  and  he  advised  her  thus: 
— "  As  to  my  son  John,  I  would  have  3t60L  a  year 
paid  him  until  a  smn  of  10,0002.  can  be  huesied  i» 
land,  or  some  other  securities,  wkkh  is  to  he  ineested 
in  trustees,  for  his  use,  as  to  the  interest  of  soeh 
money  or  produce  of  such  lands,  for  his  natural 
life ;  and  if  he  marries  with  consent,  &e.,  that  he 
may  make  such  settlement  on  such  wife,  &c.  as 
you  may  judge  proper,  and  that  the  remainder  may 
go  to  such  child  or  children  he  may  have  lawfully 
begotten  ;  but  in  fiiilure  of  these,  to  my  eldest  son 
Isaac  and  his  heirs  for  ever." 

The  sum  of  10,0002.  was  vested  portly  in  per- 
sonal securities,  and  partly  on  mortgage  of  real 
estate ;  and  on  the  death  of  John  wi&ont  havmg 
any  child,  his  widow,  being  entitled  to  the  interest 
for  life,  and  Isaac  entitled  to  the  principal  on  her 
death,  by  their  acts  indicated  their  intention  to  take 
the  fund  as  money.  Isaac  survived  the  widow,  and 
died  intestate. 

Held,  that  even  if  the  fund  had  been  impressed 
by  the  will  with  the  character  of  real  estate— which 
was  doubtful^t  was  reconverted  into  personalty 
by  the  subsequent  acts  of  the  party  absolutely  en- 
titled, and  therefore  it  belonged  to  the  next-of-kin 
of  Isaac,  and  not  to  Ms  heir.  Cookson  v.  Ceoksm, 
12C.&F.121. 

Testator  devised  a  real  estate  to  his  daughter  for 
life,  and  then  to  be  sold,  and  the  proceeds  divided 
amongst  her  children.  One  of  her  children  died 
in  her  lifetime,  having  devised  his  share  of  the 
estate  to  his  son : — Held,  that  the  deceased  child 
took  his  share  of  tlie  estate  as  personalty  in  rever- 
sion expectant  on  his  mother's  death,  and  con- 
sequently that  his  executrix,  and  not  his  son,  was 
entitled  to  it     EUiot  v.  Fisher,  12  Sim.  505. 

The  common  council  of  London  being  empoweied« 
by  a  local  act  of  parliament,  to  take  a  freehold 
house,  belonging  to  A,  for  the  purposes  of  the  act, 
at  the  expiration  of  six  months  after  notice  giv^D 
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of  their  intention  to  take  the  same,  serred  A  with 
the  required  notice  in  Septemher  1840.  The  amount 
of  the  purchase-money  was  afteAtrards  agreed  upon, 
and  an  abstract  of  A's  title  was  sent  to  the  common 
eoonciL  In  April  1841,  he  died,  haying  by  his 
will,  dated  in  1887,  devised  his  real  estate  to  B  and 
his  reaiduary  personal  estate  to  C : — Held,  that  the 
purchase-money  (which,  after  A's  death,  was  paid 
nto  court  under  the  act)  was  to  be  considered  not 
as  part  of  his  real,  but  as  part  of  his  personal 
estate,  and  that,  all  his  debts,  &c.  having  been 
paid,  it  belonged  to  his  residuary  legatee.  In  re 
ike  London  Bridge  Appnaehot  Aet^  18  Sim.  569. 

A  and  B,  brothers,  in  partnership,  bought  free- 
hold premises,  a  moiety  of  which  was  conveyed  to 
each  of  them  in  fee,  and  the  same  premises  were 
ever  afterwards  used  in  their  trade.  A  died  intes- 
tate^ leaving  B  his  heir-at-law.  The  premises  were 
then  in  mortgage  to  their  father,  and  upon  the 
death  of  the  fiUher,  and  B  entering  into  partnership 
with  C,  another  brother,  in  the  same  trade,  B  and 
C  paid  off  the  mortgage,  and  the  devisees  of  the 
lather  executed  an  indenture,  conveying  the  pre- 
mises to  B  and  C  as  joint  tenants  in  fee.  This 
indenture  was  not  executed  by  B  or  C.  B  died  in- 
testate, and  his  heir-at-law  filed  his  bill  against  C, 
the  surviving  partner,  and  the  personal  represen- 
tatives of  A  and  B,  praying  a  conveyance  of  the 
premises  to  him  (the  heir  of  B)in  fee,  and  the  pay- 
ment of  one  moiety  of  the  mortgage-money  out  of 
the  personal  estate  of  A,  and  the  other  out  of 
the  personal  estate  of  B  : — Held,  that  the  premises 
must  be  regarded  as  personal  estate,  and  the  bill 
dismissed  with  costs.  Houghton  v.  Houghion,  10 
Law  J.  Rep.  (n.8.)  Oh.  810 ;  U  Sim.  491. 

Certain  fiinds  were  brought  into  court,  which 
had  been  directed  by  a  testator  to  be  invested  in 
lands  to  be  settled  upon  A  in  tail,  subject  to  the 
payment  of  an  annuity.  An  order  had  been  made 
upon  a  petition  presented  by  A,  that  a  sufficient 
sum  to  answer  the  annuity  should  be  set  apart,  and 
that  the  residue  of  the  fond  should  be  paid  to  him : 
— Held,  upon  the  death  of  the  annuitant,  that  A 
had  elected  to  take  the  whole  fund  as  money, 
thereby  barring  the  entail,  and  that  A's  executors 
were  entitled  to  the  sum  which  had  been  set  apart 
for  the  annuity.  Doniford  v.  Don^ord,  10  Law  J. 
Rep.(]v.8.)Ch.341. 

^  A  conveys  real  estate  by  way  of  mortgage  to  S, 
his  heirs  and  assigns,  as  trustee  for  the  mortgagee, 
upon  trust,  after  default  in  payment  by  A,  at  his 
and  their  discretion  absolutely  to  sell,  &c.,  and, 
sfter  payment  of  the  nu>rtgage  debt,  expenses,  &c. 
npon  trust  as  to  the  surplus  for  A,  his  heirs,  exe- 
cutors, administrators  or  assigns.  After  A's  death 
the  estate  is  sold : — Held,  that  the  surplus  proceeds 
of  the  sale  were  to  he  considered  as  realty.  Bourne 
▼.  Beiifae,  11  Law  J.  Rep.  (n.8.)  Ch.  416 ;  2  Hare, 
85. 

A,  being  indebted  to  two  parties  on  bond,  con- 
veyed real  estate  to  one  of  those  parties  upon  trust 
to  sell  fi>rthwith,  and  out  of  the  proceeds  and  the 
rents  which  should  be  payable  biefore  the  sale,  to 
pay  the  bond  creditors,  and  to  pay  the  surplus  to 
A,  his  executors,  administrators,  or  assig^ns.  The 
trottees  did  nothing  towards  the  execution  of  the 
trusu,  and  three  years  afterwards  A  died  :— Held, 
that  the  real  estate  had  been  absolutely  converted 
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into  personalty,  and  that  the  surplus  was  appli- 
cable to  the  payment  of  A's  simple  contract 
creditors.  Bayden  v.  fVaUon,  12  Law  J.  Rep.  (n.8.) 
Ch.  277. 

A  devised  a  piece  of  land  by  his  will,  and  soon 
after  became  imbecile.  While  A  was  in  this  state, 
the  Midland  Counties  Railway  Company  took  this 
piece  of  land  for  the  purposes  of  the  railway,  and 
the  value  of  it  was  ascertained  to  be  440^  by  a 
jury,  summoned  in  pursuance  of  the  Act  Before 
the  money  was  paid  into  the  Bank,  in  pursuance 
of  the  Railway  Act,  A  died : — Held,  that  the  land 
was  not  converted,  as  far  as  A's  will  was  concerned,* 
and  that  the  440^  belonged  to  the  devisees  of  the 
land.  Midland  Counties  Railway  Company  v.  Ostvin, 
13  Law  J.  Rep.  (n.s.)  Ch.  209 ;  1  Coll.  C.C.  74. 

A  testator  gave  his  daughter  a  sum  of  money, 
and  directed  his  executors  as  soon  as  convenient 
after  his  decease  to  purchase  an  estate,  and  when 
she  attained  twenty-one  she  was  to  receive  the 
money  if  the  land  was  not  bought  There  was  a 
gift  over.  The  estate  was  not  purchased,  and  she 
invested  the  money  in  the  funds: — Held,  on  the 
daughter's'  death,  that  the  money  was  impressed 
with  the  character  of  realty,  and  passed  as  such. 
Simpson  v.  Athwortht  6  Bea.  412. 

A  testatrix  devised  a  real  estate  and  afterwards 
sold  it  The  purchase  was  not  completed  until 
after  her  death : — Held,  that  the  purcnase-money 
belonged  to  the  personal  representatives,  and  not  to 
the  devisees  of  the  testatrix,  notwithstanding  her 
lien  on  the  estate  for  the  purchase-money,  and 
notwithstanding  the  1  Vict  c.  26.  s.  23,  which 
directs  "  That  no  conveyance  or  other  act  made  or 
done  subsequently  to  the  execution  of  a  will,  of  or 
relating  to  any  real  or  personal  estate  therein  com- 
prised, except  an  act,  by  which  such  will  shall  be 
revoked  as  aforesaid,  shall  prevent  the  operation  of 
the  will  with  respect  to  such  estate,  or  interest  in 
such  real  or  personal  estate,  as  the  testator  shall 
have  power  to  dispose  of  by  will  at  the  time  of  his 
death."     Farrar  v.  Winterton  (Earl),  5  Bea.  1. 

A  sum  of  money  directed  to  be  invested  by  an 
executrix  *'  in  land  or  some  other  securities,"  for 
the  benefit  of  one  for  life,  with  remainder  to  his 
children,  *'but  in  failure  of  these  to  A,  and  his 
heirs  for  ever,"  and  which  had  not  been  invested  in 
land: — Held,  to  have  been  originally  impressed 
with  the  character  of  real  estate,  but  by  the  subse- 
quent dealing  therewith  by  the  parties  beneficially 
interested  to  have  acquired  the  quality  of  personalty. 
.Cookion  v.  ReaUy  5  Bea.  22. 

A  testator  du'ccted  his  trustees,  with  the  consent 
of  his  widow,  to  invest  his  personal  estate  in  ft-ee- 
hold,  leasehold,  or  copyhold  messuages,  tenements, 
or  hereditaments,  and  settle  them  upon  certain 
trusts,  which  were  applicable  to  realty : — Held,  that 
a  conversion  into  real  estate  was  intended. 

A  testator  directed  a  part  of  his  personal  estate 
to  be  converted  into  realty,  and  settled  on  certain 
trusts.  These  being  exhausted,  and  no  investment 
having  been  made, — Held,  that  the  residuary  lega- 
tee was  entitled  to  the  fund,  and  took  it  in  the 
character  of  personalty.  Hereford  v.  Baoenhill,  1 1 
Law  J.  Rep.  (n.b.)  Ch.  173  ;  5  Bea.  51. 
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given,  to  explain  the  sense  in  which  the  word 
**  building*'  was  used.  CharUan  v.  Gihton,  1  Gar.  &  K. 
541. 


CONTRIBUTION. 

[See  Monet  paid.] 

An  American  ship  was  fitted  out  in  the  port  of 
Lirerpool,  and  sent  to  the  coast  of  Africa  in  1806, 
on  a  joint  adventure  for  trafficking  in  slaves.  An 
English  ship  was  sent  at  the  same  time,  by  the 
same  parties,  with  arms  and  ammunition,  to  be  at 
the  disposal  of  the  supercargo  of  the  American 
ship ;  security  having  been  given  to  the  Admiralty 
that  they  were  to  be  expended  in  trade  on  the  coast 
of  Africa.  On  the  arrival  of  the  two  ships  in  the 
river  Congo,  the  arms  and  ammunition  were  trans* 
shipped  on  board  the  American  ship,  which  was 
thereupon  seized  by  a  British  privateer,  and  ulti* 
mately  condemned  as  contraband :— ^Held,  that  the 
whole  transaction  was  illegal ;  and  that  no  action  for 
contribution  or  accoimt,  in  regard  thereto,  could  be 
maintained  by  any  of  the  parties  concerned,  against 
the  others.     Stewart  v.  Oihton,  7  C.  &  F.  707. 

Semble,  that  in  the  courts  of  Scotland  as  in  Eng- 
land, one  partner  of  a  dissolved  company  has  no 
title  to  sue  in  his  own  name  another  partner  or  a 
stranger  to  the  company,  in  respect  of  advances 
made  by  the  company  or  other  person.    Ibid. 

Where  a  decree  has  been  had  against  several 
defendants,  with  costs,  and  one  of  them  compelled 
to  pay  the  whole  costs,  the  Court  will  by  consent 
decree  contribution  between  the  co-defendants,  on 
motion  in  the  same  suit  Pitt  v.  Bonner,  1  Y.  &  ColL 
C.C.  67a 

Where  several  persons  are  sureties  for  the  pay- 
ment  of  one  sum  of  money,  though  by  distinct 
instruments,  and  one  pays  more  than  an  equal 
share  of  that  sum,  he  may  have  contribution  from 
his  co-sureties;  but  if  it  be  arranged  by  contract, 
wliich  it  may  be,  that  each  surety  shall  be  answer- 
able only  for  a  given  portion  of  one  sum  of  money, 
in  such  case  there  is  no  right  of  contribution  amongst 
the  co-sureties.  Pendleburyy,  Walker,  4  Y.  &  Coll. 
424. 


CONVENTION  ACT. 

Authority  of  the  Court  of  Queen*s  Bench  to  grant 
a  writ  of  habeas  corpus  at  common  law,  and  to  dis- 
charge a  foreigner  from  the  custody  of  a  gaoler 
returning  no  legal  warrant  of  detention. 

By  Stat  6  &  7  Vict  c.  75,  the  Secretary  of  State, 
upon  requisition  duly  made  by  the  King  of  the 
French,  to  deliver  up  to  justice  persons  within  the 
Queen's  dominions  accused  of  having  committed 
certain  crimes  in  France,  are  authorized  by  warrant 
under  hand  and  seal  to  signify  that  such  requisi- 
tion has  been  made,  and  to  require  all  Justices,  &c. 
to  aid  in  apprehending  and  committing  such  person 
for  the  purpose  of  being  delivered  up,  &c. ;  and  any 
Justice  is  authorized  to  examine,  &c.,  and  upon 
such  evidence  as  according  to  the  laws  of  Her 
Majesty*8  dominions  would  justify  the  apprehension 
and  commitment  of  the  prisoner,  if  the  crime  had 
been  committed  there,  to  issue  his  warrant  and 


commit  the  accused  person  to  gaol,  there  to  remain 
until  delivered  pursuant  to  such  requisition  as  afore- 
said. A  warrant  was  issued  by  a  Justice  under 
this  statute,  reciting  that  it  appeared  by  a  warnuit 
of  the  Secretary  of  State,  that  J  B  was  accoied  of 
having  committed  in  France  the  erime  of  fraodulent 
bankruptcy,  and  that  the  facts  were  duly  piored 
before  him,  and  commanding  the  keeper  of  the 
gaol  to  receive  the  prisoner  and  to  keep  him  Qotil 
be  should  be  discharged  by  due  course  of  law: — 
Held  ill,  for  not  pursuing  the  authority  giren  by 
the  statute  as  to  the  time  of  commitment  /are 
Jacques  Bessett,  14  Law  J.  Rep.  (sr.8.)  M.C.  17. 


CONVERSION  AND  RECONVERSION. 

Where  nK)ney  is  directed  to  be  vested  in  land  or 
other  security,  but  the  conversion  has  not,  in  &ct, 
taken  place  until  the  whole  interest — whether  lA 
land  or  in  money — ^has  become  vested  absolutely 
in  one  person,  any  act  of  his,  indicating  an  option 
in  which  character  to  take  or  dispose  of  it,  will 
determine  the  succession  as  between  his  real  and 
personal  representatives. 

A  testator  gave  his  residuary  estate  to  his  wife, 
and  appointed  her  bis  executrix,  with  the  tuition  of 
his  younger  children,  and  to  provide  for  them  with 
regard  to  their  fortunes ;  and  he  advised  her  thus: 
— "  As  to  my  son  John,  I  would  have  2501.  a  year 
paid  him  nntil  a  sum  tf  10,000i  can  he  vmetted  te 
land,  or  some  other  tecurities,  wfUeh  is  to  be  hwested 
in  trusieesf  for  his  use,  as  to  the  interest  of  such 
money  or  produce  of  such  lands,  for  his  natural 
life ;  and  if  he  marries  with  consent,  &c.,  that  he 
may  make  such  settlement  on  such  wife,  &o.  as 
you  may  judge  proper,  and  that  the  remainder  may 
go  to  such  child  or  children  he  may  have  lawfully 
begotten  ;  but  in  failure  of  these,  to  my  eldest  son 
Isaac  and  his  heirs  for  ever.*' 

The  sum  of  10,000iL  was  vested  partly  in  per- 
sonal securities,  and  partly  on  mortgage  of  real 
estate ;  and  on  the  death  of  John  without  having 
any  child,  his  widow,  being  entitled  to  the  interest 
for  life,  and  Isaac  entitled  to  the  prinoipal  on  her 
death,  by  their  acts  indicated  their  intention  to  take 
the  fund  as  money.  Isaac  survived  the  widow,  aad 
died  intestate. 

Held,  that  even  if  the  fund  had  been  impressed 
by  the  will  with  the  character  of  real  estate — which 
was  doubtful — ^it  was  reconverted  into  personaltj 
by  the  subsequent  acts  of  the  party  absolutely  en- 
titled, and  therefore  it  belonged  to  the  next-of-km 
of  Isaac,  and  not  to  his  heir.  Cookson  v.  CookstHi 
12C.&F.  121. 

Testator  devised  a  real  estate  to  his  daughter  for 
life,  and  then  to  be  sold,  and  the  proceeds  divided 
amongst  her  children.  One  of  her  children  died 
in  her  lifetime,  having  devised  his  share  of  the 
estate  to  his  son : — Held,  that  the  deceased  child 
took  his  share  of  the  estate  as  personalty  in  rercr- 
aion  expectant  on  his  motlier^  death,  and  con* 
sequently  that  his  executrix,  and  not  his  son,  vai 
entitled  to  it     Elliot  v.  Fisher,  12  Sim.  505. 

The  common  council  of  London  being  empowered, 
by  a  local  act  of  parliament,  to  take  a  freehold 
house,  belonging  to  A,  for  the  purposes  of  the  act, 
at  the  expiration  of  six  months  after  notice  {pT^ 
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of  their  mtentioB  to  take  the  same,  seired  A  with 
the  required  notice  in  Septemher  1840.  The  amount 
of  the  pirrchase-money  was  afteAtrards  agreed  upon, 
and  an  abstract  of  A's  title  was  sent  to  the  common 
eonndL  In  April  1841,  he  died,  having  by  his 
will,  dated  in  1837,  devised  his  real  estate  to  B  and 
his  reaidoary  personal  estate  to  C : — Held,  that  the 
porchase-money  (which,  after  A's  death,  was  paid 
into  court  under  the  act)  was  to  be  considered  not 
as  part  of  his  real,  but  as  part  of  his  personal 
estate,  and  that,  all  his  debts,  &c.  having  been 
paid,  it  belonged  to  his  residuary  legatee.  In  re 
the  LmuUm  Bridge  Approaeket  Act,  18  Sim.  569. 

A  and  B,  brothers,  in  partnership,  bought  free- 
hold premises,  a  moiety  of  which  was  conveyed  to 
each  of  them  in  fee,  and  the  same  premises  were 
ever  afterwards  used  in  their  trade.  A  died  intes- 
tate^ leaving  B  his  heir-at-law.  The  premises  were 
then  in  mortgage  to  their  father,  and  upon  the 
death  of  the  fi^er,  and  B  entering  into  partnership 
with  C,  another  brother,  in  the  same  trade,  B  and 
C  paid  off  the  mortage,  and  the  devisees  of  the 
latiier  executed  an  indenture,  conveying  the  pre- 
mises to  B  and  C  as  joint  tenants  in  fee.  This 
indenture  was  not  executed  by  B  or  C.  B  died  in« 
testate,  and  his  heir-at-law  filed  his  bill  against  C, 
the  surviving  partner,  and  the  personal  represen* 
tatives  of  A  and  B,  praying  a  conveyance  of  the 
premises  to  him  (the  heir  of  B)  in  fee,«nd  the  pay- 
ment of  one  moiety  of  the  mortgage-money  out  of 
the  personal  estate  of  A,  and  £e  other  out  of 
the  personal  estate  of  B  : — Held,  that  the  premises 
mast  be  regarded  as  personal  estate,  and  the  bill 
dismissed  with  costs.  Houghton  v.  Houghton,  10 
Law  J.  Rep.  (n.8.)  Ch.  810  ;  11  Sim.  491. 

Certain  funds  were  brought  into  court,  which 
had  been  directed  by  a  testator  to  be  invested  in 
lands  to  be  settled  upon  A  in  tail,  subject  to  the 
payment  of  an  annuity.  An  order  had  been  made 
upon  a  petition  presented  by  A,  that  a  sufficient 
nm  to  answer  the  annuity  should  be  set  apart,  and 
that  the  residue  of  the  fund  should  be  paid  to  him: 
—Held,  upon  the  death  of  the  annuitant,  that  A 
had  elected  to  take  the  whole  fund  as  money, 
thereby  barring  the  entail,  and  that  A's  executors 
were  entitled  to  the  sum  which  had  been  set  apart 
for  the  annuity.  Don^d  v.  Don^ord,  10  Law  J. 
Ilcp.(H.8.)Ch.841. 

^  A  conveys  real  estate  by  way  of  mortgage  to  S, 
bis  hdrs  and  assigns,  as  trustee  for  the  mortgagee, 
open  trast,  after  de&ult  in  payment  by  A,  at  his 
aad  their  discretion  absolutely  to  sell,  &c.,  and, 
*ftei  payment  of  the  mortgage  debt,  expenses,  &c. 
upon  trust  as  to  the  surplus  for  A,  his  heirs,  exe- 
cutors, administrators  or  assigns.  After  A*8  death 
the  estate  is  sold: — Held,  that  the  surplus  proceeds 
of  the  sale  were  to  be  considered  as  realty.    Bourne 

▼.  Bourne,  11  Law  J.  Rep.  (m.8.)  Ch.  416 ;  2  Hare, 
o6. 

A,  being  indebted  to  two  parties  on  bond,  con- 
veyed real  estate  to  one  of  those  parties  upon  trust 
to  sell  forthwith,  and  out  of  the  proceeds  and  the 
Knts  which  should  be  payable  before  the  sale,  to 
W  the  bond  creditors,  and  to  pay  the  surplus  to 
A,  his  executors,  administrators,  or  assigns.  The 
tniitees  did  nothing  towards  the  execution  of  the 
tnists,  and  three  years  afterwards  A  died  : — Held, 
that  the  real  estate  had  been  absolutely  converted 
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into  personalty,  and  that  the  surplus  was  appli- 
cable  to  the  payment  of  A's  simple  contract 
creditors.  Bayden  v.  WtUeon,  12  Law  J.  Rep.  (n.s.) 
Ch.  277. 

A  devised  a  piece  of  land  by  his  will,  and  soon 
after  became  imbecile.  While  A  was  in  this  state, 
the  Midland  Counties  Railway  Company  took  this 
piece  of  land  for  the  purposes  of  the  railway,  and 
the  value  of  it  was  ascertained  to  be  440^  by  a 
jury,  summoned  in  pursuance  of  the  Act  Before 
the  money  was  paid  into  the  Bank,  in  pursuance 
of  the  Railway  Act,  A  died : — Held,  that  the  land 
was  not  converted,  as  far  as  A's  will  was  concerned,* 
and  that  the  440/.  belonged  to  the  devisees  of  the 
land.  Midland  Counties  Railway  Company  v.  Oswin, 
13  Law  J.  Rep.  (it.B.)  Ch.  209 ;  1  Coll.  C.C.  74. 

A  testator  gave  his  daughter  a  sum  of  money, 
and  directed  his  executors  as  soon  as  convenient 
after  his  decease  to  purchase  an  estate,  and  when 
she  attained  twenty-one  she  was  to  receive  the 
money  if  the  land  was  not  bought  There  was  a 
gift  over.  The  estate  was  not  purchased,  and  she 
invested  the  money  in  the  funds  :^Held,  on  the 
daughter'ar  death,  that  the  money  was  impressed 
with  the  character  of  realty,  and  passed  as  such. 
Simpeon  v.  Ashworth,  6  Bea.  412. 

A  testatrix  devised  a  real  estate  and  afterwards 
sold  it  The  purchase  was  not  completed  until 
after  her  death : — Held,  that  the  purcnase-money 
belonged  to  the  personal  representatives,  and  not  to 
the  devisees  of  the  testatrix,  notwithstanding  her 
lien  on  the  estate  for  the  purchase- money,  and 
notwithstanding  the  1  Vict  c.  26.  s.  23,  which 
directs  **  That  no  conveyance  or  other  act  made  or 
done  subsequently  to  the  execution  of  a  will,  of  or 
relating  to  any  real  or  personal  estate  therein  com- 
prised, except  an  act,  by  which  such  will  shall  be 
revoked  as  aforesaid,  shall  prevent  the  operation  of 
the  will  with  respect  to  such  estate,  or  interest  in 
such  real  or  personal  estate,  as  the  testator  shall 
have  power  to  dispose  of  by  will  at  the  time  of  his 
death.*'     Farrar  v.  WhUerton  (Earl),  5  Bea.  1. 

A  sum  of  money  directed  to  be  invested  by  an 
executrix  *'  in  land  or  some  other  securities,"  for 
the  benefit  of  one  for  life,  with  remainder  to  his 
children,  "but  in  failure  of  these  to  A,  and  his 
heirs  for  ever,"  and  which  had  not  been  invested  in 
land : — Held,  to  have  been  originally  impressed 
with  the  character  of  real  estate,  but  by  the  subse. 
quent  dealing  therewith  by  the  parties  beneficially 
interested  to  have  acquired  the  quality  of  personalty. 
•Cookeon  v.  Reay,  6  Bea.  22. 

A  testator  directed  his  trustees,  with  the  consent 
of  his  widow,  to  invest  his  personal  estate  in  free- 
hold, leaeehold,  or  copyhold  messuages,  tenements, 
or  hereditaments,  and  settle  them  upon  certain 
trusts,  which  were  applicable  to  realty : — Held,  that 
a  conversion  into  real  estate  was  intended. 

A  testator  directed  a  part  of  his  personal  estate 
to  be  converted  into  realty,  and  settled  on  certsin 
trusts.  These  being  exhausted,  and  no  investment 
having  been  made, — Held,  that  the  residuary  lega- 
tee was  entitled  to  the  fund,  and  took  it  in  the 
character  of  personalty.  Hereford  v.  Ravenhill,  1 1 
Law  J.  Rep.  (n.s.)  CIl  173  ;  5  Bea.  51. 
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C0PYHOLD-~(Tbnvb]!  and  Custoks). 


CONVICT. 

The  law  affecting  transported  convicts  with  re- 
spect to  pardons  and  tickets  of  leave,  amended  hy 
evict  c.  7  ;  21  Law  J.  SUt  7. 


CONVICTIONS. 
[See  Justices  op  thb  Peace.] 


COPYHOLD. 

[See  Pbactice  in  Equity,  Jurisdiction  of  the 
Court.] 

(A)  Tenure  and  Customs. 

(B)  Admittance — Mandamus. 

(C)  CouBT  Rolls. 

(D)  Fine. 


(A)  Tenure  and  Customs. 

The  commntatioii  of  certun  manorial  rights  in 
respect  of  lands  of  copyhold  and  customary  tenure, 
and  in  respect  of  other  lands  subject  to  such  rights, 
provided  for,  and  the  enfranchisement  of  such  lands 
facilitoted  by  4  &  5  Vict  c.  35;  19  Law  J.  Stat  40 ; 
amended  by  6  &  7  Vict  o.23;  21  Law  J.  SUt  49. 

The  4  &  5  Vict  c.  35.  for  the  conmiutation  of 
oertain  manorial  rights  in  respect  of  lands  of  copy- 
hold and  customary  tenure,  and  in  respect  of  oUier 
lands  subject  to  such  rights,  amended  and  explain- 
ed :  and  such  tenure  of  lands  improved,  and  their 
enfranchisement  fiieilitated  by  7  &  8  Vict  c.  66 ; 
22LawJ.  SUt  122. 

Whether  a  custom  for  a  lord  to  prosecute  mining 
operations  under  the  soil,  so  as  to  destroy  the 
buildings  of  the  copyholders,  without  making  any 
compensation,  is  a  valid  custom,  quare*  HiUom 
V.  Ora$wUl€j  10  Law  J.  Rep.  (N.8.)Ch.398;  4Bea. 
180. 

Certain  copyhold  property,  situate  in  a  manor  in 
which  copyholds  were  held  for  lives  only,  and  were 
renewable  on  payment  of  a  tine,  the  amount  to  be 
ascertained  and  agreed  on  between  the  lord  and 
the  tenant,  was  surrendered  by  L,  the  surviving  life, 
''to  the  intent  and  purpose  that  the  lord  of  the 
manor  might  re-grant  tne  same  to  J  M,  or  such 
other  person  or  persons,  and  for  such  life  or  lives, 
estate  or  interest  as  should  be  agreed  on  between 
the  lord  and  J  M."  M  was  never  admitted  to  the 
premises,  but  assigned  his  interest,  by  way  of  mort«« 
gage,  to  A  and  B,  who  entered  into  possession  of 
the  copyhold  property.  After  the  death  of  L,  the 
lord  took  possession,  whereupon  A  andB  filed  their 
bill  against  the  lord,  praying  that  he  might  be 
compelled  to  grant  the  copyholds  comprised  in  the 
surrender  to  the  plaintiffs,  or  one  of  them,  for  their 
or  his  lives  or  life,  or  to  some  other  persons  or 
person,  by  the  direction  of  the  plainti£&,  lor  their 
or  his  lives  or  life,  or  to  make  such  other  grant  or 
grants  thereof  as  the  plaintifis  were  entitled  to  have 
made  according  to  the  custom  of  the  manor.  The 
lord  of  the  manor  denied  that  there  was  any  custom 
under  which  a  tenant  for  life  had  a  right  to  sur- 
render in  favour  of  any  other  persons  to  be  admitted 
in  his  place: — Held,  that  J  M  was  a  legitimate 
party  to  the  suit,  and  that,  although  instances  were 


adduced  in  evidence,  in  which  tenants  of  copyholds 
situate  within  the  manor  had  been  admittBd,  in 
various  forms,  for*  one  or  more  life  or  lives,  on  a 
fine  being  paid,  yet  that  the  lord  of  the  bsimv 
could  not  be  compelled  to  renew  the  copyholds  far  a 
life  or  lives  without  renumeration;  nor  unless  iIm 
plaintiflb  could  prove  a  custom  existed  withia  the 
manor  to  renew  for  life  or  lives,  on  payment  of  a 
fine  certain,  Waiker  v.  Abingdm  (Lord),  10  Lsw  J. 
Rep.(K.8.)Ch.289. 

The  lord  of  the  manor,  in  making  grants  of  copy- 
hold tenements,  cannot  alter  the  ancient  rent 

Where  a  lord  of  a  manor,  having  an  intersst  far 
his  life  only,  granted  a  portion  of  an  entire  taie- 
ment  at  a  new  rent,  (bis  predecessor  having,  hf  a 
former  grant,  granted  the  remainder  of  the  tne- 
ment  at  the  whole  of  the  ancient  rent): — Held,  that 
such  grant  was  invalid,  as  against  the  sQcoessor. 
Doe  d.  Rayer  v.  Strickland,  11  Law  J.  Rep.  (rj.) 
aB.  305 ;  2  Q-B.  792;  2  O.  &  D.  278. 

A  being  seised  in  fee  of  copyhold  property,  d^ 
vised  the  same  to  B  for  life,  remainder  to  her  issue, 
as  tenants  in  common;  and  if  bat  one  child,  then 
to  such  one,  his  or  herhmrs,  &c  absolutely;  sndin 
default  of  such  issue,  to  his  own  right  heirs.  On 
the  death  of  A,  B  was  admitted,  and  afterwsrds 
married  the  defendant  B  subsequently  died,  leav- 
ing, by  the  defendant,  one  child,  C,  an  in&nt,  who 
afterwards  died,  aged  eight  months.  Inunediatdy 
on  the  death  of  B,  the  defendant  entered  intorsceipt 
of  the  rents  and  profits,  and  so  oontiniied  from  thst 
time  till  the  time  of  the  action.  The  defendaof  s 
sisters  were  C*s  heirs,  at  law,  and  by  custom.  In 
ejectment  by  the  heir-at-law  of  A, — Held,  that  as 
C  took  by  purchase,  actual  seisin  by  her  was  not 
necessary  in  order  to  transmit  the  estate  to  her 
right  heir,  and  that  the  lessor  of  the  plaintiff  wss 
not  entitled  to  recover. 

OMtfr*— Whether  the  entry  by  die  defendsnl 
upon  the  estate  of  the  infent  could  be  considered 
a  seisin  in  fact  by  the  infknt.  Doe  d.  Parker  r. 
Thomas,  1 1  Law  J.  Rep.  (n.8.)  C.P.  124 ;  4  Se.  (N.a) 
449. 

A,  being  seised  in  fee  of  copyhold  land,  con- 
veyed to  a  canal  company  in  fee,  the  lord  of  the 
manor  being  no  party  to  the  conveyance,  and  the 
land  not  being  enfranchised  under  the  act  of  psrii- 
ament  forming  the  company.  The  land  was  taken 
and  used  by  Uie  company,  and  formed  part  of  the 
canal.  A  afterwards  died,  leaving  an  infiant  heir. 
The  lord  of  the  manor  caused  three  prodamstionf 
to  be  made  for  the  heir  to  come  in  and  be  admitted, 
and  in  default  seised  the  Isnd:— Held,  first,  thst 
the  lord  could  not  seise  absolutely,  the  heir  haug 
under  disability,  and  there  being  no  custom  to 
warrant  such  seisure;  secondly,  that  the  providons 
of  the  sUtute  9  Gea  1.  c.  29.  and  1 1  Geou  4  ft  ! 
Will.  4.  c.  65.  were  compulsory  on  the  lord,  when 
the  heir  could  be  found,  and  that  he  could  not  seise 
the  land  quousque.  Dimes  v.  the  Grand  Jwnetiui  Ceest 
Company,  13  Law  J.  Rep.(N.8.)  Q.B.  314w 

The  customs  of  one  manor  cannot  be  given  ia 
evidence  to  prove  the  existence  of  a  psrtienlar 
custom  in  an  adjoining  manor,  though  it  lies  withia 
the  same  parish  and  the  same  leet 

Proof  that  the  manor  of  A  was  anciently  held  of 
the  Bishop  of  C,  at  a  chief  rent  of  4#.  per  annum, 
and  that  receipU  in  1793  and  1796,  for  the  ssms 
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Bum  as  chief  rent,  payable  to  M,  in  respect  of  that 
manor,- were  giiven  by  K,  who  was  bailiff  to  M,  of 
the  manor  of  B,  bat  net  expressed  to  be  signed  by 
him  as  such  baiU£^  was  held  insufficient  to  afford 
any  legal  presumption  that  A  was  held  of  B,  in 
order  that  the  customs  of  the  one  might  be  made 
use  of  in  order  to  throw  light  on  the  customs  of  the^ 
other,  though  both  the  manors  were  within  the 
same  parish  and  leet 

Sembie — Proof  that  manor  A  is  held  of  manor  B 
will  not  render  the  customs  of  the  one  admissible 
as  eridence  to  prove  the  customs  of  the  other. 
Stmkie  also,  that  this  would  be  the  case,  although 
it  was  proved  that  manor  A  was  a  subinfeudation 
of  manor  B,  unless  it  were  shewn  that  the  subin- 
feudation occurred  between  the  commencement  of 
the  reign  of  Riehaid  I.  and  the  Statute  of  Quia 
Bmptores,  or  very  shortly  beliare  the  former  period. 

In  160fi,  a  de^  was  executed  by  certain  eopy- 
holders  of  a  manor,  by  which  they  claimed  certain 
CBotoms  set  forth  in  it  as  the  immemorial  customs 
finr  and  concerning  the  copyhold  premises  described 
in  a  schedule  to  the  deed,  and»  in  ooosideration  of 
a  laxge  sum  paid  to  him,  the  lord  ratified  them, 
and  consented  that  they  should  thencesiter  for  ever 
be  the  customs  touchmg  the  said  customary  and 
copyhold  tenements;  and  by  a  decree  in  Chancery 
made  in  1607,  in  a  suit  for  a  specific  performanoe, 
in  whidi  the  copyholders  were  plaintiffs  and  the 
hvd  defendant,  Uie  lord  confessed  this  agreement, 
and  oonaented  to  a  decree,  "  so  as  only  such  ovder 
and  decree,  and  the  said  customs,  should  extend 
only  to  the  said  complainants,  their  heirs  and 
assigns,  and  to  their  copyhold  lands,  and  to  none 
other,  and  might  not  be  prcgudicial  to  the  lord, 
ooneeraing  any  other  eopyhold  lands,"  which  was 
made  accordingly.  S  was  a  party  to  this  deed,  and 
in  the  schedule  the  lands  held  by  him  were  de- 
aexibed  in  such  a  manner  as  not  to  be  inconsistent 
with  the  foct  that  a  particular  tenement  conveyed 
by  him  in  1607,  and  subsequently  traced  to  the 
defiendaot,  might  have  been  comprised.  There  was 
no  entry  upon  the  rolls  of  any  admission  to  this 
tenement  between  1698,  and  the  period  of  this 
0QaTe3rance,  and  the  anterior  rolls  were  lost: — Held, 
that  the  deed  and  the  deeree  were  evidence  against 
the  defendant  to  negative  the  existence  of  a  custom 
on  the  part  of  the  copyholders  to  take  the  minefals, 
swdi  a  custom  not  being  included  in  those  instru- 


Held  also,  that  they  were  evidence  to  negative 
such  a  custom,  although  the  stipulation  on  the 
part  of  the  lord  was,  that  they  should  thereafter  be 
the  customs,  and  a  provision  was  inserted  in  the 
deed  and  decree,  that  the  ancient  court  rolls  should 
never  be  used  as  evidence  against  the  copyholders, 
who  were  parties;  and  although  it  was  mutually 
agreed  that,  forasmuch  as  some  matter  or  point  of 
cnatom  not  therein  mentioned  might  come  in  ques- 
tion, sny  difference  arising  respecting  it  should  be 
settled  by  a  jury  of  the  copyholders. 

Qiuere — Whether  the  deed  and  decree  would  not 
at  the  present  time  be  evidence  against  any  copy, 
holder,  without  shewing  any  connexion  between 
him  and  a  party  to  them« 

Smmhia — That  the  steward  is  bound  to  accept  a 
surrender  to  a  third  person  of  a  copyhold,  although 
it  contains  a  reservation  to  the  surrenderor  of  all 


mines  and  minerals,  and  the  right  to  enter  and  get 
them  ;  and  even  although  it  expressly  grants  them, 
in  a  manor  where  the  copyholders  cannot  work  the 
minerals  without  the  consent  of  the  lord.  Angletea 
V.  Hatherton,  12  Law  J.  Rep.  (if.B.)  Exch.  67 ;  10  M. 
&  W.  218. 

A  lease,  by  a  copyhold  tenant,  for  a  period  longer 
than  that  warranted  by  the  custom  of  the  manor, 
is  not  absolutely  void,  as  against  a  stranger,  but  is 
a  ground  of  forfeiture,  of  which  the  lord  alone  may 
take  advantase.  Doe  d.  Robinson  v.  Bou^ld,  14 
Law  J.  Rep.  (n.8.)  Q.B.  42 ;  1  Car.  &  K.  658. 

Where,  by  the  custom  of  a  manor,  it  is  provided 
that  every  surrenderee  ought  to  come  within  three 
years  after  the  surrender  has  been  presented,  and 
take  up  the  same,  and  pay  his  fine,  the  omission  to 
come  does  not  avoid  the  estate;  and,  therefore, 
where  M  S  P,  in  August  1816,  made  a  conditional 
surrender  of  copyhold  premises  within  the  manor 
to  G  W,  upon  trust,  to  secure  an  annuity  payable 
to  J  G,  and  such  surrender  was  presented  at  the 
next  genera]  court  baron  held  on  tne  2drd  of  April 
18 16,  but  G  W  waa  not  admitted  tenant  till  the  1 1  th 
of  April  1820,  and  ejectment  was  brought  by  G  W, 
in  default  of  payment  of  the  annuity: — Held,  that 
the  custom  could  only  be  considered  binding  be- 
tween the  lord  and  the  tenant,  and  did  not,  as  between 
third  parties,  operate  to  avoid  the  admittance  or 
prejudice  the  lessor  of  the  plaintiff  in  the  action, 
I>o€  d.  Warwick  v.  Ceomhet,  14  Law  J.  Rep.  (n.s.) 
a.B.37. 

The  8  &  4  Will.  4.  c  42.  s.  26.  renders  a  copy- 
holder a  competent  witness  for  the  defendant  (also  a 
copyholder),  on  an  issue  joined  as  to  a  custom  within 
the  manor.  Hoyk  v.  Coupe,  1  Dowl.  P.C.  (n.b.)  908. 

(B)  Adhittancb — Mandamus. 

The  devisees  of  a  copyholder  were  not  admitted, 
and  the  heir-at-law,  upon  proclamations  made,  did 
net  come  in  to  be  admitted,  and  the  lord,  therefore, 
seised  the  land  quousque: — Held,  that  upon  the 
heir-at-law  subsequently  coming  in  and  establish- 
ing his  pedigree,  a  mandamus  would  lie  to  the  lord 
to  admit  him.  Doe  d.  Le  Kenx  v.  Harriton,  14  Law 
J.  Rep.  (h.bO  a.B.  77. 

(C)  Court  Rolls. 

The  court  rolls  of  a  manor  are  not  constructive 
notice  of  prior  incumbrances  to  a  purchaser  of 
oopyhold  holden  of  the  manor.  Bugden  v.  Bignoldf 
3Y.&C0U.C.C.377. 

(D)  Fine. 

Equitable  tenant  for  life  of  copyholds  under  a 
wiU,  which  contained  no  special  provision  for  the 
payment  of  expenses  on  admission,  died,  without 
having  paid  the  fines  sind  fees  incurred  on  the  ad- 
mission of  a  trustee  in  her  lifetime.  By  her  will 
she  bequeathed  her  personal  estate  to  her  daughter, 
for  life,  for  her  separate  use,  and,  after  her  decease, 
to  her  children.  The  daughter,  and  her  husband, 
and  children  took  estates  in  remainder,  in  the  copy- 
holds : — Held,  that  having  regard  to  the  frame  of 
the  will  under  which  the  tenant  for  life  was  en- 
titled, and  to  the  interest  which  the  parties  entitled 
to  the  oopyhold  estate  took  in  the  personal  estate  of 
the  tenant  for  life,  one- third  of  the  fees  was  pro- 
perly payable  out  of  the  corpus  of  the  personal 
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CORONER. 

The  more  conTenient  holding  of  conmen'  in- 
quests proTided  for  by  6  Vict  e.  12;  21  Law  J. 
SUt  10. 

The  law  respectiiigthe  duties  of  ooroners  amended 
by  6  &  7  Vict  c  88;  21  Law  J.  Stat  181. 

The  law  respecting  the  office  of  ooonty  corooer 
amended  by  7  &  8  Vict  c  92;  22  Law  J.  Stat 
264. 

King  Edward  8,  by  a  charter  of  the  28rd  year  of 
his  reign,  granted  to  the  Earl  of  Lancaster  the 
TOtum  of  all  writs  of  the  king  and  his  heirs,  and 
summons  of  the  Exchequer,  and  the  aUaekminii  at 
loeU  ^  pieoM  of  th€  ermim  {attaehUmemta  dt  ftiaaiU 
eerofus),  as  of  other  pleas  whatsoerer,  in  all  his  lands 
and  fees,  so  that  no  sheriiTor  other  bailiff  or  minister 
of  the  king,  or  his  heirs,  might  enter  those  lands  or 
fees  to  execute  the  same  writs  and  summons,  or  to 
make  attachments  of  pleas  of  the  crown,  or  other 
pleas  aforesaid,  or  to  do  any  other  office  there, 
unless  in  defiiult  of  the  said  Earl  and  his  bailifis 
and  ministers,  in  his  lands  and  fees  aforesaid  :-* 
Held,  that  this  was  a  g^ant  of  an  txebuioe  right  to 
appoint  coroners  for  the  duchy  of  Lancaster ;  and 
that,  notwithstanding  modem  usage  to  the  contrary, 
the  county  coroner  had  no  concurrent  Jurisdiction 
within  the  territory  of  the  duchy,  nor  any  right  to 
execute  his  office  therein;  unless  in  default  of  the 
performance  of  their  duties  by  the  duchy  coroners. 

Secondly,  that  eridence  of  appointments  by  the 
duchy  authorities  of  other  coroners  within  the 
duchy,  but  not  in  the  honour  of  Pontefiract,  were 
admissible  to  piOTe  that  the  Crown,  in  right  of  the 
duchy  of  Lancaster,  by  the  above  charter  had  the 
power  of  appointing  a  coroner  within  the  honour  of 
Pontefiract 

The  chancellor  and  council  of  the  duchy,  by  an 
order  dated  1670,  reciting  that  the  court  was  in- 
formed that  the  PontefrMt  ooroners  had  usually 
returned  all  their  inquests  into  the  Crown  Office, 
without  taking  notice  therein  that  the  ssme  did  arise 
within  the  liberties  of  the  duchy,  ordered  the  ooro* 
tiers  thenceforth  to  specify  in  their  returns  when 
and  where  the  inquests  were  held  :^-Held,  that  this 
order  was  admissible  as  an  act  done  by  a  publio 
body,  acting  under  the  appointment  of  Uie  Crown, 
akhongh  no  proof  was  giyen  of  anything  done  under 
the  order.  Jewitim  t.  Dytom,  11  Law  J.  Rep.  (n.8.) 
Exch.401;  9M.&W.540;  2M.&R.377. 

An  inquisition  purported  to  be  taken  before  R  D, 
eorooer  for  the  county  of  W,  and  was  signed  as 
follows:  '^  R  D,  corooer,  by  £  M,  his  deputy  duly 
sppotnted."  The  inquisition  was  in  fact  taken,  the 
Jury  swom  mper  vUum  corporis^  the  witnesses  exa- 
Brfncd,  and  the  inquisition  signed  by  E  M,  the 
deputy.  R  D  was  not  present  when  the  jury  were 
swomiy  being  engaged  in  holding  another  inquest  at 
a  distance.  He  returned  in  time  to  be  present 
dariflg  the  greater  part  of  the  examination  of  the 
witsessesy  but  did  not  personally  act  as  coroner: — 
Hddy  that  the  absence  of  D,  when  the  inquest 
htr%»Of  was  occasioned  by  a  lawful  and  reasonable 
tMtu€  {  that  his  presence  afterwards  did  not  vitiate 
th«  proecaedings,  which  M  had  authority  to  conduct ; 
Mn4  that  the  inquisition  was  properly  framed  and 
u^ti»yd,    Msgina  v«  PerkiUf  14  Law  J.  Rep.  (if.8.) 


A  ooroner'a  inquisition,  in  which  die  thiagnovisg 
te  the  death  was  described  9M  "  the  goods  ud  dm- 
tels  of  and  in  the  possession  of  die  propiietoisef  the 
H  and  8  railway,"  (without  mentioning  disir  ear- 
porate  name) : — ^Held,  bad.  Mtgma  v.  fV§tt,  10  Lav 
J.  Rep.(ii.a.)  M.C.  183. 

The  rule  to  discharge  the  estieat  of  a  deodaad 
after  the  coroner's  inquisition  haa  been  qusshed  is 
a  rule  niti  only  in  the  first  instance.  Jt^ias  t.  At 
Londom  tmd  Bkrmingkam  RaUmay  {Smmptmm,  10  Imi 
J.  Rep.  (va)  Exch.  476;  1  DowL  P.C.  (vj.)  1& 

The  Court  will  not  on  the  mere  instsaee  of  ttw 
coroner,  and  without  a  atroiig  case  of  neeesatf 
being  made  out,  issue  a  writ  of  Aotesf  oorputo  bring 
a  prisoner  who  has  been  committed  for  trisl  oa  i 
charge  of  the  murder  of  A  B  before  a  coronet s  jeiy 
who  are  sitting  on  the  body  of  A  B.  B*  ptht 
Wakkyw  f  Cbs*e,  14  Law  J.  Rqp.  (ha)  M.C.  181 


CORPORATION. 
[See  CusTOii^-JvsTiCBS  op  the  Pbacb,  Cob- 

Viction — MOHBT  HAD  AND  HECBIVBD — Quo  W&B- 

RAHTO — Railway  Cohpakt.] 

(A)  Rights,  Pow£bs,  and  Liabilitiu. 

(B)  Cha&tbiu 

(C)  Bye-Laws. 

(D)  Members  and  Off ice&s. 

ia)  QualificatUm, 
h)  ElectUM, 
(c )  Rights,  DuUeSf  and  LiabiiUie*. 

id)  JmoUon. 
e)  C(m^i)en$atiim, 

(£)  Pbopbrty. 

(F)  Pbnaltibs. 

(G)  BoBOVOK  Poms. 


Municipal  corporations  rendered  rateable  to  dw 
relief  of  die  poor  in  certain  cases  by  4  &  i  Vki 
e.46;  19  Law  J.  Stat  82. 

Certain  enactments  contained  respectirely  in  the 

acts  for  the  regulation  of  municipal  corporslioiisiB 

England  and  Wales,  and  in  Ireland,  explained  sod 

amended,  by  6  &  6  VioL  c.104 ;    20LawJ.Stit 
004, 

The  5  &  6  WUL  4.  c  76.  amended  by  6  &  7  Vict 
c  89 ;  21  Law  J.  SUt  199. 

Barristers  appointed  to  arbitrate  between  coustici 
and  boroughs  enabled  to  submit  a  spedal  esse  ts 
the  superior  courts  by  7  &  8  Vict,  c  99;  22  Lav 
J.  Stat.  268. 

Declaration  required  to  be  made  by  persMu  d 
the  Jevrish  religion  elected  to  municipal  offices,  I7 
8  &  9  Vict  c.  52 1  23  Law  J.  Stat  227. 

(A)  Rights,  Powebs,  akd  Liabilities. 

Lkmmy  t.  Lkiuep,  4  Law  J.  Dig.  163;  10  Sim. 
881. 

MangUs  ▼.  tk$  Grtmd  CoOkrp  Ikck  Cmf^f  * 
Law  J.  Dig.  162;  10  Sim.  619, 

Case  for  disturbance  of  a  right  of  common.  ^^ 
declaration  alleged,  that  the  mayor,  aldermen,  sad 
burgesses  of  the  town  and  borough  of  Stamford,  m 
the  county  of  Lincoln,  had  the  rig^t  in  questJMi 
"for  every  freeman  of  the  said  Umth  and  bonwf^ 
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fahaiwting  vithin  Uie  nid  town  and  borougli,  and 
pajriBg  aeot  and  lot  within  the  lame."  It  appeared 
in  erdcnee,  Ihat  the  right  in  question  was  an 
ancient  right ;  and  that  by  the  Boondaiy  Act,  2  &  3 
WilL  4w  &  i4w  ached.  O,  and  the  5  &  6  WilL  4. 
e.  76,  the  boiongh  of  Stamford  includes  part  of  a 
pariah  in  the  county  of  Northampton,  litnate  be- 
yond the  fimits  of  the  ancient  borough : — Held, 
that  the  declaration  was  not  supported ;  and  that  it 
was  not  neoeesary  that  the  objection  should  be 
pleaded,  beoanse  the  right  claimed  might,  coa« 
sistently  with  the  declaration,  haye  been  granted  to 
the  eoiporalion  sinee  the  6  &  6  WilL  4.  c.  76,  and 
only  appeacred  by  the  eridenee  to  be  ancient 
Bmrdawgrth  T.  TM-kkigiom,  10  Law  J.  Rep.  (N.a.) 
Q.B.254;  1  O.  &  D.  482. 

A  writ  of  mandamus  racited,  tiuit  the  Ticaiage  of 
Hampton  in  Arden  with  Nuthurst  was  Taoaut,  and 
that  it  belonged  to  the  master  and  brethren  of  the 
Hospital  of  Robert  Earl  of  Leicester,  in  Warwick, 
to  nominate  and  elect  a  fit  person  to  be  presented 
to  the  Ticarage;  that  at  a  corporate  meeting  of  the 
mastsr  and  l^thrcn,  duly  couTened,  the  Rev.  J  A 
M  was,  by  the  migor  pari  of  the  said  master  and 
bretfarai,  "duly  nominated  and  elected,"  to  be  pre- 
MDted  to  the  said  vicarage,  and  in  pursuance  of  such 
nomination  and  election  the  said  JAM  ought  to 
have  a  presentation  sealed  with  the  common  seal  of 
the  master  and  brethren,  that  he  might  be  thereupon 
instituted  and  inducted  into  the  ticarage;  "and 
whereas  we  haye  been  giyen  to  understand  that  you, 
J  K,  by  Tirtue  of  your  office  of  master  of  the  hospital, 
harmg  the  custody  of  one  of  the  keys  belonging  to 
the  dMst  wherein  the  common  seal  of  the  master  and 
brethren  of  the  said  hospital  is  kept,  and  well  know- 
ing the  premiaes  afinesaid,  and  that  the  said  Ticarage 
is  in  danger  of  lapsing,  have  absolutely  neglected 
and  reAised  to  affix  the  common  seal  of  the  master 
and  brethren  to  a  presentation,  for  preeenting  the 
ssid  J  A  M  to  the  vicarage,  although  you  have  been 
duly  required,  on  behalf  of  tke  said  J  A  M,  so  to 
do^  in  contempt,"  fto.  The  writ  then  commanded 
the  lesl  to  he  affixed  without  delay,  &&— HeM,  first, 
thst  the  master's  oontroul  over  the  seal  waa  snffici- 
eaUy  apparent,  espedaUy  as  it  was  admitted  by  the 
xetum  that  he  refused  to  affix  the  seal,  and  dauned 
a  right  to  withhold  it;  aeoondly,  that  even  if  it 
were  conceded,  that  a  resolution  of  the  majority 
might  be  rescinded  by  the  same  body,  if  anything 
of  that  kind  had  occuired,  it  should  have  been  made 
natter  of  return ;  thirdly,  that  as  a  reoolution  of 
the  minority  waa  binding  upon  all  the  brethren  to  give 
the  prosecutor  an  inchoate  right  to  the  living,  the 
proper  remedy  upon  the  refusal  of  the  maater  to 
aflix  the  seal  to  the  presentatioo  was  by  mandamus, 
and  that  it  was  not  a  matter  that  ought  to  have  been 
carried  before  the  visitors. 

In  general,  in  corporate  bodies,  the  right  of 
nomination  and  election  is  in  the  whole  body, 
and,  in  cases  of  dispute,  the  majority  will  bind  the 
whole. 

Where,  therefore,  to  a  writ,  suggesting  that  by  the 
major  part  of  the  maater  and  brethren,  one  JAM 
^  duly  nominated  and  elected  to  be  presented  to  a 
riearageata  meeting  of  the  maater  snd  brethren  of  an 
hospitel,  duly  convened  for  that  purpose,  it  is  intended 
by  the  return  to  set  up  that  the  concurrence  of  the 
aaater  in  the  election  is  absolutely  necessary,  or. 


in  other  words,  that  he  haa  a  veto ;  such  a  right 
ought  to  be  set  out  in  direct  terms,  and  not  left  to 
be  inferred  from  any  dooumenta. 

Upon  moving  for  a  mandamus  to  command  a 

S arson,  after  refusal,  to  affix  a  corporate  seal  to  a 
eed  of  presentation,  it  is  not  absolutely  necessary 
that  it  diould  appear  from  the  affidavits  that  tb« 
deed  of  presentation  waa  produced  and  ahewn  to 
him,  at  the  time  of  refosal ;  especially  where,  by 
the  terms  of  the  refusal,  he  refuses  to  affix  the  seal 
to  any&ing  of  the  sort  Regima  v.  KendaU,  10  Law 
J.  Rep.  (N.a.)  Q.B.  137;  1  aB.  866. 

The  corporation  of  Ludlow  agreed  to  pay  6001 
to  A,  in  consideration  of  his  removing  a  certein  ob- 
struction in  one  of  the  streete  of  the  borough.  A 
leoolntion  to  this  eifect  was  entered  in  the  corpora- 
tion books,  but  the  common  seal  was  not  affixed  to 
it.  A  removed  the  obstruction: — Held,  that  the 
corporation  were  not  hound  to  pay  the  money, — a 
municipal  corporation  having  no  power  to  enter  into 
a  contract  to  pay  a  stmi  of  money  out  of  the  cor- 
poration fnnda  for  tiie  making  of  improvemento 
within  the  borough,  except  under  the  common  seal. 
Ludlow,  Moym-,  v.  CharUem,  10  Law  J.  Rep.  <N.8.) 
Exch.  75 ;  6  M.  ft  W.  815. 

The  Court  will  not,  upon  motion,  quash  an  indict- 
ment against  a  corporation  aggregate,  on  the  ground 
that  they  are  not  liable  to  be  prosecuted  by  indict- 
ment Rsgkia  V.  tkg  Birmingkam  and  QUmtuUr 
Railway  C<mpanp,  10  Law  J.  iUp.  (n.s.)  M.C.  186; 
1  G.  ft  D.  457. 

Trespass  will  lie  affainst  a  corporation  for  an  act 
done  by  their  agent,  within  the  scope  of  his  authority. 
And  it  is  not  necessary  to  ahew  any  appointment  or 
authority  of  such  agent  under  the  common  seal  of 
the  oorporation.  Matmd  v.  the  Mommauth^in  Canal 
Company,  1 1  Law  J.  Rep.  (n.s.)  C.P.  817;  5  Sc.  (if.s.) 
457;  2Doml  P.C.  (n.8.)  118;  Car.&  M.  606. 

A  declavslion  stoted,  that  by  a  certain  agreement 
made  between  the  plaintiflk  (who  were  a  corporation 
aggregate),  one  R  O,  and  the  defendants,  it  was 
affreed  that  the  plaintiflb  and  R  O  should  withdraw 
aU  opposition  in  parliament  to  a  certain  bill  (which 
they  had  before  c^iposed);  that  they  should  promote 
the  progress  of  the  bill  by  all  reasonable  meana; 
that  the  bill  should  be  settled  by  tiie  respective 
solicitors  in  as  beneficial  a  manner  as  possible  for 
all  parties ;  that  any  dispute  should  be  referred  to 
P  B  B,  Esq.,  and  that  the  bill  should  contain  cer- 
tein clauses,  giving  certain  allotments  of  land  to  the 
plaintiffs,  &c. ;  that  the  defendante  should  pay  the 
ooste  <«nd  expenses  of  passing  the  act ;  that  they 
ahonld  pay  the  plaintiA  1,0002.  for  certain  plans, 
surveys  and  valuations  whidi  had  been  prepared  at 
the  plaintiA'  expense,  and  which  they  (the  defen- 
dante) had  the  benefit  of;  and  that  they  should  r»> 
turn  the  plans,  &c.  in  the  event  of  their  not  paying 
the  1,000/.  It  then  proceeded  to  aver,  that  the 
plaintiflk  had  withdrawn  all  opposition  to  the  bill, 
and  that  R  O  had  done  the  same,  and  that  it  had 
passed  into  a  law,  and  that  they  had  inserted  the 
clause  stipulated  to  be  inserted  by  them,  for  the 
parpoee  of  making  it  as  beneficial  to  all  partiea  aa  it 
coaid  be  made,  and  had  handed  over  the  plans,  &c 
to  the  defendante,  and  that  the  plaintiA  and  R  O 
had  used  all  reasonable  means  to  promote  the  pro- 
gress of  the  bill.  It  then  assigned  as  breaches, 
first,  that  the  defendante  caused  clauses  to  be  in- 
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Mited  IB  the  bill  without  the  plaintiflfil'  consent,  and 
which  were  not  approTed  of  or  aetded  by  P  B  B, 
Esq.,  and  thereby  Uie  proposed  allotments  were  not 
given  to  the  plaintifis.  Secondly,  that  the  defendants 
had  not  paid  the  1,000/.  or  returned  the  plans,  &c.; 
and,  lastly,  that  they  had  not  paid  the  costs  and 
expenses  of  obtaining  the  act: — Held,  first,  that  the 
declaration  was  good  on  general  demurrer,  without 
averring  that  the  corporation  contracted  undersea], 
or  by  means  of  an  agent  appointed  under  seal ;  and 
that  although  the  corporation  might  not  have  been 
originally  £)und  by  the  contract,  enough  appeared 
•to  diew  tiiat  the  defendants  had  received  the  benefit 
of  the  consideration  for  which  they  bargained. 

Held,  secondly,  that  a  plea  that  the  plainti£Si  were 
a  corporation  aggregate,  and  that  the  agreement 
was  not  entered  into  by  them  under  the  common 
seal  of  the  corporation,  or  by  any  person  authorized 
under  seal,  was  bad  on  demurrer. 

Held,  thirdly,  that  a  plea  that  the  bill  was  not 
as  perfect  and  beneficial  for  the  interests  of  the  parties 
as  It  could  be  made,  was  also  bad  on  demurrer. 

Held,  fourthly,  that  a  plea  that  the  plaintifis  did 
not  use  all  reaaonable  means  to  promote  the  progress 
of  the  bill,  was  also  bad  on  demurrer ;  the  breach 
alleged  by  the  defendants  not  going  to  the  whole 
consideration  for  their  own  promise. 

Held,  fifthly,  that  a  plea  that  the  plaintifi  peti- 
tioned the  House  of  Lords  against  the  preamble  of 
the  bill,  was  also  bad  on  demurrer. 

Held,  lastly,  that  it  was  not  necessary  that  R  O 
should  have  been  made  a  eo-plaintiS 

Qumre — If  at  any  time  before  the  adoption  and 
performance  of  the  contract  on  the  part  of  the 
plaintiffii,  it  would  have  been  open  to  the  defendants 
to  insist  that  the  contract  was  not  binding  on  the 
plaintiffs,  by  reason  of  its  not  having  been  entered 
into  under  uieir  common  seal,  and  consequently  not 
binding  on  them,  the  defendants,  for  want  of  mutu- 
ality. ThB  JVardetu,  S^c.  of  the  Mystery  qf  Fiskmon- 
gere  v.  Robertson,  12  Law  J.  Rep.  (n.8.)  C.P.  185 ; 
6  M.  &  G.  131 ;  6  Sc.  (n.8.)  56. 

In  an  action  of  debt  for  a  penal^,  imder  the 
Municipal  Corporation  Act,  6  &6  Will.  4t.  c.  76, 
the  declaration  stated  that  before  and  at  the  time  of 
the  offence,  Arc.  the  defendant  claimed  to  be  coun- 
cillor of  the  borough  of  Lichfield,  and  that  before 
and  at,  &c.  he  had  become  disqualified  to  hold  the 
office  of  councillor,  by  having  a  share  of  and  in  a 
certain  contract  with  the  council  of  the  said  borough, 
to  wit,  an  indenture,  dated  the  20th  of  May  1841, 
made  between  the  mayor,  &c.  of  Lichfield  and  one 
J  R,  whereby  the  mayor,  &c.  devised  to  J  R  a  certain 
mill  for  seven  vears,  from  the  25th  of  March  1841; 
and  the  defendant  before  and  at  the  time  of  com- 
mitting the  said  ofiTence  had  become  and  was  inter- 
ested in  the  said  lease;  yet  the  defendant,  not  regard- 
ing, &c.,  after  he  had  become  so  disqualified  as  afor&* 
said,  to  wit,  on  the  14th  of  February  1842,  acted  tm 
councillor  of  the  said  borough : — Held,  on  motion 
in  arrest  of  Judgment,  first,  that  it  was  not  necessary 
under  the  68rd  section  to  state  in  the  declaration 
that  the  plaintiff  was  a  "  burgess"  of  the  borough ; 
secondly,  tbst  it  sufllciently  appeared  fh)m  the  de- 
claration that  the  defendant  acted  as  a  councillor; 
and  thirdly,  that  it  suflUciently  appeared  that  the 
corporation  were  interested  in  the  lease  at  the  time 
of  the  offence.     It  was  proved  at  the  trial,  that  the 


lease  was  signed  by  J  R,  and  that  the  plaiiiti( 
although  interested  in  it,  had  not  signed  it: — Held, 
that  if  J  A  was  a  trustee  for  the  defendant,  the 
latter  was  as  much  liable  under  the  28th  section  of 
the  act  as  if  he  had  himself  executed  the  lease. 
Simpson  v.  Ready,  18  Law  J.  Rep.  (N.B.)  Bxch.  193; 
IIM.  &W.844. 

The  corporation  of  Lichfield,  constituted  under 
the  Municipal  Corporation  Act,  5  8c  6  WilL  4.  c.  76, 
borrowed  200/.  of  M  to  enable  them  to  pay  L  their 
then  treasurer  sums  which  he  had  paid  to  creditoci 
of  the  old  corporation,  and  gave  M  their  promissoiy 
note  for  the  2002.  They  did  not,  however,  pay  over 
that  sum  to  L,  but  suflfered  him  to  receive  thdr  then 
accruing  income  in  reduction  of  what  was  dne  to 
him,  and  applied  the  2002.  to  purposes  to  which  the 
income  would  otherwise  have  been  applicable: — 
Held,  that  the  corporation  had  no  authority  to  give 
the  promissory  note,  as  it  was  not  given  to  secure  a 
debt  due  prior  to  the  passing  of  the  5  &  6  Will,  i, 
c  76.  The  Attorney  General  v.  the  Corporaihn  ^ 
Liel^ld,  18  Sim.  647.  « 

Under  the  act  of  parliament  giving  power  to  the 
Trinity  House  to  purchase  lighSouses,  the  Court  k 
authorized  by  express  words  to  order  the  corporatian 
to  pay  the  costs  of  the  interim  investments  in  the 
funds  and  other  consequential  costs  on  purchases 
from  infants  and  other  incapacitated  persons,  but  do 
such  words  are  used  with  reference  to  purchases 
under  doubtful  titles.  Where,  therefore,  an  incapa- 
citated person,  together  with  the  trustees  of  the 
settlement  under  which  he  took  his  interest — which 
trustees  had  a  power  of  sale — contracted  to  sell  a 
lighthouse  to  the  corporation,  and  the  corporation, 
bdng  doubtful  as  to  the  title  of  the  vendors,  paid  the 
purchase-money  into  court  under  a  clause  cim- 
tained  in  the  act  fi>r  that  purpose,  the  Court,  taking 
into  consideration  that  the  objection  as  to  the  title 
was  not  trivial,  and  that  the  purchase  was  made  hjr 
the  Trinity  House  for  public  objects,  declined  to 
give  the  vendors  the  costs  of  the  interim  investment 
in  the  funds  and  the  other  usual  consequential  costs. 
Ex  parte  Angell  re  the  Trinity  House  Lightkome  AdL, 
4  Y.  &  Coll.  496. 

(B)  Charter. 

At  a  meeting  of  the  rate-payers  of  the  borough 
of  M,  to  which  all  had  access,  and  which  was  at- 
tended by  1,000,  a  petition  was  agreed  to,  piayinif 
for  a  grant  of  incorporation  to  the  inhabitants  of 
that  borough,  under  the  provisions  of  the  statute 
1  Vict  c.  78.  a  49,  and  being  afterwards  signed  hy 
4,000  of  the  inhabitant  housdiolders  of  the  borough, 
was  presented  to  Her  Majesty.  Afterwards,  and 
before  the  day  appointed  by  the  Privy  Council  for 
the  consideration  of  the  petition,  a  counter-peCitioB, 
signed  by  6,000  of  such  inhabitant  housdidders, 
was  presented  to  Her  Migesty,  praying  her  not  to 
grant  such  charter: — Held,  (on  error  in  the  Ex- 
chequer Chamber,) 

1.  That  the  counter- petition  did  not  deprive  Her 
Majesty  of  the  power  of  granting  a  charter  of  incor- 
poration upon  the  first  petition,  in  conformity  with 
the  power  given  by  the  above  section  of  the  statute. 

2.  That  whether  the  first  petition  was  a  petitioD 
of  the  inhabitant  householders  was  a  question  of 
fact  for  the  jury,  to  be  determined  by  them  upon  all 
the  circumstances  of  the  case ;  and  that  the  resolu- 
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tiwi  of  the  Privy  Conncil  to  advise  the  Qneen  to 
grant  such  charter  wu  not  condasive  of  its  validity. 
S.  The  statute  1  Vict  c«  78.  s.  49.  was  not  passed 
to  enable  the  Crown  to  grant  charters,  such  power 
being  possessed  by  the  Crown  at  common  law,  but 
to  empower  it  to  extend  to  corporations,  when 
created*  the  powers  of  the  Municipal  Corporation 
Act,  f  &  6  Will.  4.  c.  7«. 

4.  The  Crown  may,  upon  a  petition  from  all  the 
inhabitant  householders  of  the  borough,  incorporate 
a  part  only  of  the  borough,  and  extend  the  provi- 
sions of  the  Municipal  Corporation  Act  to  that  part 
only. 

5.  The  Crown  may,  by  virtue  of  its  prerogativCi 
fix  the  number,  and  set  out  the  limits  of  such  bo- 
rough, and  may  also  delegate  to  an  individual  the 
power  of  appointing  the  first  members  of  such  new 
corporation,  and  {per  Timdalf  CJ,  and  Palieum,  J,) 
may  appoint  a  person  to  ascertain  the  individuals 
who  compose  the  class  to  whom  such  charter  is 
granted  {Denrnm^  C.J.  mid  WiUiams^  /.  di*9.y 

6.  The  charter  g^ranted  by  the  Crown,  under  the 
lYict  c.  78. 8.  49,  need  not  follow  in  precise  terms, 
but  ey-pres,  the  enactments  of  the  statute  5  8i  6 
WilL  4.  c.  76,  as  regards  the  formation  and  revision 
of  burgess  liste,  such  enactments  applying  only  to 
particular  corporations,  and  to  the  particular  time  at 
which  the  act  took  effect: — Held,  tlierefore,  that  the 
appointment  in  such  charter  of  individuals  to  make 
out  and  serve  the  lists,  and  act  as  returning  officer 
under  such  first  election,  is  good;  and  that  the  charter 
might  appoint  times  for  holding  the  firat  election, 
slthough  not  agreeing  with  the  times  mentioned  in 
the  5  &  6  Will.  4.  c  76. 

7.  The  charter  directed  the  person  appointed  to 
make  out  the  fint  list,  to  include  in  it  only  '*  all 
inhabitant  householders  within  the  borough  who 
shall  possess  the  qualification  required  by  the  5  &  6 
Will.  4.  c.  76,*'  instead  of  including  also  all  persons 
occupving  shops,  &c.  within  the  borough,  and  being 
inhabitant  householders,  residing  within  seven  miles 
thereof :— Held,  (  mUiamt,  J.  dubitanU,)  that  such 
charter  was  not  therefore  void. 

8.  The  Crown  is  empowered,  by  the  5  &  6  WilL  4. 
e.  76.  s.  103,  to  grant  a  separate  Court  of  Quarter 
Sessions  on  the  petition  of  the  council  of  the  borough, 
**  setting  forth  the  grounds  of  the  application,  Uie 
state  of  the  gaol,  and  the  salary  they  are  willing  to 
pay  the  Recorder  in  that  behalf':— Held,  that  a 
plea  alleging  that  the  application  was  "  by  petition 
to  her  said  Migesty  in  council,  setting  forth  the 
matters,  in  and  by  the  said  act  of  parliament,  inti- 
tuled 'An  Act,'  &c.,  in  that  behalf  required  and 
directed,"  was  sufficiently  particular,  after  verdict 

9.  Royal  charters  admitting  a  double  construction 
are  to  be  construed,  if  possible,  so  that  they  may 
take  eSect.  Rutttr  v.  Chapmant  10  Law  J.  Rep.  (n.8.) 
Eich.496;  8M.  &W.  1. 

Under  the  7  Will.  4.  &  I  Vict  c  78.  s.  49,  it  is 
not  necessary  that  the  petition  for  a  charter  of  in- 
eorporation  should  be  signed  by  an  actual  majority 
of  tiie  inhabitant  householden  of  the  borough. 

Where  the  Crown  had  granted  a  separate  Court 
of  Quarter  Sessions  to  a  borough,  in  pureuance  of 
tlie  statute  1  &  2  Vict  c.  78,  but  the  county  Jus- 
tices afterwards  made  an  order  assessing  the  bo> 
nmgh  to  the  county  rate,  on  the  ground  that  the 
gnmt  was  invalid, — ^The  Court  quashed  the  order 
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of  Juatloes,  and  refhsed  to  consider  the  validity  of 
the  grant,  by  the  indirect  proceeding  of  a  wrHorari 
to  quash  the  rate.  R$gma  v.  the  Jtuiiees  qf  Warwick' 
tkire,  11  Law  J.  Rep.  (n.s.)  Q.B.  299. 

(C)  Byx-Laws. 

A  bye-law  for  a  dinner  by  a  corporate  company 
may  be  good,  if  in  aid  of  a  custom,  or  if  it  be  for 
some  beneficial  public  purpose,  or  in  furtherance  of 
some  general  corporate  interest  But  in  the  latter 
case,  to  support  a  bye-law  compelling  members  of 
the  company  to  take  upon  themselves  Ae  office  of 
stewards  of  such  a  dinner,  and  become  answerable 
for  the  expenses  beyond  die  specified  contribution, 
it  must  appear  that  such  membera  had  themselves 
an  interest  in  the  object 

Therefore,  where  a  company  was  governed  by  a 
master  and  wardens,  and  these  wera  annually 
elected  by  and  out  of  a  select  body,  styled  the 
masters,  wardens,  and  assistants: — Held,  that  a 
bye-law  imposing  the  office  of  steward  of  a  dinner 
held  annually  on  the  day  of  election,  on  membera 
of  the  general  body  of  fireemen,  to  be  chosen  by  the 
master,  wardens,  and  assistants,  was  unreasonable  $ 
and  that  a  steward  elect  was  justified  in  refusing  to 
serve,  it  not  appearing  that  he  had  any  other  duties 
to  perform.  The  Maeler,  Sj;e,€fthe  Sodeiy  rf  Seri- 
venert  v.  Brooking,  1 1  Law  J.  Rep.  (n.8.)  Q.B.  169 ; 
2  a.  &  D.  419. 

A  bye- law  of  a  borough,  which  provides  that  no 
person  shall  erect  any  booth,  or  place  any  caravan, 
for  the  purpose  of  any  show  or  public  entertain- 
ment, in  any  public  place  within  the  borough,  with- 
out the  licence  of  the  mayor,  and  that  any  such 
licence  given  at  any  other  than  fair-time  should  be 
ravoked  by  the  mayor,  if  three  inhabitant  house- 
holden, residing  within  one  hundred  yards  of  the 
place  for  which  it  was  granted,  should  roemorialixe 
the  mayor  to  revoke  it,  is  an  unreasonable  bye>law, 
and,  therefore,  bad. 

A  custom,  to  erect  a  booth  or  stall,  during  the 
period  of  a  fair  or  market,  on  any  part  of  a  public 
street  or  highway  (sufficient  space  being  left  for 
the  public  to  pass),  is  a  good  custom. 

And  such  custom  may  be  replied  to  a  plea  of 
a  public  highway,  and  is  not  inconsistent  with  it 
Eltoood  V.  BuUoek,  13  Law  J.  B«p.  (n.8.)  Q.B.  330. 

(D)  Members  and  Officers. 

(a)  Qualification, 

By  a  local  act  for  paving  and  lighting  the  streets, 
&c.  within  the  city  of  Lichfield,  and  the  suburbs 
thereof,  all  houses,  buildings,  &c.  situate  in  the 
city  and  the  county  of  the  city  of  Liehfieldi  and 
widiin  the  distance  of  half  a  mile  from  any  public 
street  in  the  city,  were  to  be  deemed  to  be  in  the 
city.  The  metes  and  bounds  of  the  borough 
extended  much  beyond  this  distance,  and  many 
peraoDS  were  placed  on  the  burgess  roll  as  inha- 
bitant householden  under  the  Municipal  Corpora- 
tion Act,  who  occupied  beyond  those  limits.  By 
the  Municipal  Corporation  Act  the  powertf' vested 
in  certain  trustees  under  the  local  act  had  been 
transferred  to  the  town  council  of  the  borough,  but 
they  had  not  extended  the  provisions  of  the  local 
act  to  the  other  parts  of  the  borough,  as  empowered 
by  section  87.  of  the  Municipal  Corporation  Act 
The  town  council  had  made  and  levied  certain  rates 
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vadtr  tkis  looal  aei»  in  mhich  a  party  oUiming  to 
lie  put  upon  the  burgess  lists  was  duly  rated  in  the 
yteaxe  183^  1839,  and  1840,  but  bad  not  psid  those 
rates : — Held,  thai  these  were  not  rates,  the  non- 
payment of  which,  under  section  9.  of  the  Muni- 
cipal Corporation  Act,  disqualified  the  party  from 
having  his  name  retained  on  the  burgess  lists. 

It  also  appeared,  that  in  the  city  of  Lichfield, 
thcw  was  a  certain  charitable  institution,  the  aa- 
Boal  income  of  which  was  disposed  of  to  '*  poor 
Iwwekeepers  of  the  city,  not  receiving  parochial 
relief  from  any  parish  in  the  city." — Held,  that  the 
Moe&pt  of  relief  from  this  charity  did  not  disqualify 
a  party  Irem  having  his  name  retained  on  the 
borgeas  Usts,  on  the  ground  that  he  had  received 
"parochial  relief  or  other  alms"  from  a  fund  in- 
trvsted  to  the  charitable  trustees  of  the  borough, 
«Bdar  section  9.  of  the  Municipal  Corporation  Act 

Semble-^ThtX  upon  application  for  a  mandamus, 
under  7  Will  4.  &  1  Vict,  c  78.  s.  24,  to  have  a 
naoM  inserted  on  the  buxgess  roUf  which  has  been 
espun^sd  by  the  mayor  on  the  revision  of  the  lists, 
the  Court  will  go  into  other  objections  to  the  title 
of  the  party,  bsaides  those  relied  upon  at  the  revi- 
eion  court.  Regina  v.  the  Mayor,  4rc.  qfLichfield^  11 
Law  J.  Asf).  <if  a)  aB.  122  {  2  G.  &  D.  10. 

▲  was  the  lessee  and  occupier  of  a  certain  plot 
Of  paivel  of  ground,  situate  in  the  borough  of 
Bridgewater,  and  belonging  to  the  mayor,  aldermen, 
and  buryssses,  under  a  certain  indenture,  under 
their  seal,  made  between  themselves  of  the  one 
part,  and  A  of  the  other,  for  fourteen  years,  with 
oovananta  for  payment  of  rent,  keeping  in  repair, 
aod  with  liberty  to  the  defendant  to  remove  any 
buildings  erected  during  the  term.  During  his 
holding  under  this  demise,  A  was  elected  a  coun- 
cillor of  the  borough : — Held,  first,  that  he  was  not 
qualified  to  be  elected  a  councillor,  an  this  was  <'  a 
eootraot  or  employment,"  within  section  28.  of  the 
Municipal  Corporation  Act;  and,  secondly,  that  it 
was  a  contract  "  with  the  council  of  the  borough ;" 
and  Uiat,  whether  the  lease  was  made  before  or  after 
the  passing  of  the  act.  Regma  v.  York,  1 1  Law  J. 
Rep.  (N  8.)  aB.  127 ;  2  O.  &  D.  105. 

To  be  qualified  to  be  elected  an  alderman  of  a 
borough,  upon  an  extraordinary  vacancy,  within 
the  meaning  of  sections27.  fie  28.  of  the  5  &  6  WilL  4. 
c.  76,  the  name  of  the  parW  to  be  elected  must  be 
upon  the  bureess  roll,  which  is  in  force  for  the 
current  municipal  year  in  i^ch  the  election  to  the 
vacancy  takes  place. 

By  section  22,  the  roll  is  in  force  from  the  1st  of 
November  to  the  1st  of  November.  Where,  there- 
fore, a  person  was  elected  alderman  upotf  the  29th 
of  Ootober  1841,  whose  name  was  not,  nor  entitled 
to  be,  upon  the  burgess  roll  in  force  from  November 
1840  to  November  1841,  but  was  included  in  the 
lists  made  out  by  the  overseers  in  September  1841, 
and  revised  in  Ootober,  but  which  were  not  to  be 
In  force  as  the  burgess  roll  until  the  1st  of  Novem- 
ber U41,  the  Court  made  a  rule  absolute  for  a 
ifuo  warrtmtot  to  shew  by  what  authority  he  exer- 
4fi*¥A  the  office  of  alderman.  Regina  v.  Harvey , 
1 1  Uw  J.  lUp.  (M.S.)  aB.  282 ;  3  G.  8r  D.  246. 

't'hf  rounuil  of  the  borough  of  W,  pursuant  to  a 
f^lftffl  ofths  FInsnoe  Committee,  voted  and  ordered 
ff  f»*M  4,f  Htl  tft  the  pound  on  the  rateable  property 
if*  ilut  Ut/ruu^h,  lu  the  following  proportions: — 


Parish  M,  6l9k  St. ;  parish  N,  IIM  2a  9  pariah  O, 
ZIL  lit.  $d, ;  and  special  overaeers, in punuanee  of 
Stat  1  Vict  0.  81,  were  appointed  under  the  cor- 
porate aesl  lor  making  and  collecting  the  tateef 
S\9L  3s.  in  the  parish  M.  These  spe^al  oveneen 
made  a  rate  of  7d,  in  the  pound,  calculated  to  pro- 
duce 618i.  4s.  7id, :— Held,  that  such  rate  wss 
illegal,  and  that  a  parishioner  who  had  been  omitted 
firom  the  bucgesa  list,  by  reason  of  his  refusal  to 
pay  it,  was  entitled  to  a  mandamus  to  the  mayor  to 
insert  his  name  thereon  under  the  atat.  1  Vict 
c  78.  a.  24.  Rgma  ▼.  tk§  Mayor,  ^  ^  Nm 
Windaor,  13  Law  J.  B«p.(N.8.)  aB.  837. 

{h)  Election. 

P  had  been  elected  by  a  majority  to  the  ofllee  of 
town  oouncillor,  and  the  mayor  and  ssnisnocs,  hav- 
ing examined  the  voting  papers,  declared  hia 
elected  withm  the  time  prescribed  by  6  &  6  WilL4 
c.  76.  a.  38.  Afterwards,  having  re-examined  the 
voting  papers,  they  made  another  declaratioa»  not 
within  the  time  prescribed,  that  K  waa  duly  elected: 
-^Held,  that  the  latter  proceeding  waa  a  nullity; 
and,  consequently,  that  a  mandainua  would  go  to 
admit  P  to  the  office.  Regina  v.  tke  Mayor,  fc^f 
Leede,  ez  parte  PotU,  10  Law  J.  Rep.  (113.)  Q.& 
112;  11  Ad.&£.612. 

The  provision  in  6  &  6  WilL  4.  c  76.  a.  25,  thst 
"the  councillors  immediately  after  the  first  electaoa 
of  aldermen  shall  a|^int  who  shall  be  the  alder- 
men who  shall  go  out  of  office  in  the  year  1838," 
was  imperative:  and  therefore  where  the  couacil 
had  neglected  to  make  this  appointment  at  ^ 
proper  period,  and  afterwards,  on  the  20th  of  Octo- 
ber 1838,  held  a  meeting  to  appoint  which  slder- 
men  should  go  out  of  office  on  the  9th^  Kovemba 
following : — Held,  that  the  election  of  an  aidenasa 
on  the  9th  of  November,  in  the  place  of  one  of  those 
who  so  went  out,  was  bad.  R^gitta  v.  Aidereoa,  10 
Law  J.  Rep.  (N.a.)  aB.  277 ;  1  G.  &  D.  429. 

An  election  of  four  councillora  of  a  borough  ea 
the  1st  of  November,  vis.  thvee  to  siqtply  the  ofdi- 
nary  vacancies  happening  on  that  day,  and  one  to 
supply  a  previous  extraordinary  vacancy,  was  held 
invalid,  because  the  voting  papers  did  not  distingmsk 
which  of  the  persons  voted  for  were  intended  to  fill 
the  ordinary  and  which  the  extraordinaiy  vacancy. 

Special  eiroumstances,  under  which  the  Cooit 
will  not,  in  the  exercise  of  its  discretioAt  refose  s 
^ae  warranio,  nor  hold  the  relator  disqualified. 
Regina  v.  Rmokyt  11  Law  J.  Rqp.  (x.s.)  Q-B. 
198. 

The  provisions  of  5  &  6  WiU.  4.  c*  76.  a.  SI,  thst 
every  person  ^ected  to  certain  offices  in  municipal 
corporations  *'  shall  accept  such  office  by  mtHpog 
and  subscribing  the  declaration  thereinbefore  mea- 
tioned,  within  five  days  after  notice  of  his  eleetioii," 
does  not  mean  after  any  casual  knowledge  which  Ike 
may  be  shewn  to  have  had  of  the  £sot,  but  alter 
notice,  either  by  being  present  at  the  election,  or 
advised  of  the  foot  by  some  official  authoriQr. 

Where  a  person  holds  the  office  of  mayor  in  a 
borough,  this  Court  will  not  grant  a  rule  caUing  on 
him  to  diew  by  what  warrant  he  holds  it,  altboogh 
within  twelve  months  after  his  election,  on  ue 
ground  of  a  defect  in  the  title  aa  alderman,  if  more 
than  twelve  months  have  dapsed  since  his  electiou 
to  the  latter  office ;  no  peculiar  reason  being  shewn 
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to  iadvce  it  to  exercise  its  dberetion  the  otber  wsy. 
lUgim  y.  Fnectt  12  Law  J.  Rep.  (H.a.)  Q.B.  835 ; 
f  aB.94;  I  D.  ft  M.  166. 

Before  the  Mmdcipal  Corporttiofi  Act,  the  citi- 
seas  of  Bath  were  a  corporate  body  by  charter,  with 
power  to  name  two  of  themseWes  to  be  bailiffs  for 
&e  city  for  a  year.  They  had  abo  the  mnt  of  a 
gaol,  of  which  the  bailifi,  daring  their  year  of 
office,  bad  always  had  the  care  and  keeping,  and 
had  appointed  a  gaoler  under  them.  After  the 
passing  of  the  Manieipid  Corporation  Act,  the 
dtiseos  cotttinned  to  be  a  corporation,  having  cer^ 
tain  /asticea  of  the  Peace  of  the  borough,  and  other 
officers,  according  to  that  act  The  town  council 
also  coDtinned  to  appoint  one  bailifl^  who  acted  as 
keeper  of  the  gaol,  and  appointed  a  gaoler  under 
him.  tToder  that  act  they  had  also  a  grant  of  se- 
parate Quarter  SessionB.  In  the  year  1842,  a  new 
gaol  and  hoosB  of  correction  were  oompleted  for  the 
botoogh,  and  the  town  council  appointed  a  chaplain 
to  the  gsol.  By  statute  2  ft  8  Vict  e.  56.  &  15,  it 
ia  enacted, "  That  in  CTery  borough  gaol  and  house 
of  correction,  a  elergynuin  of  the  Church  of  Eng- 
land shall  be  appointed  to  be  chaplain  thereof,  by  th$ 
Msw  aaiherity  by  wkiek  the  keeper  u  apjmntedy"  SfC, 
-^Held,  upon  reference  to  the  charter,  the  Muni- 
cipal Corporation  Act,  the  section  aboye  set  out, 
and  other  acts  relating  to  gads,  that  the  appoint- 
ment of  a  chaplain  to  the  gaol,  since  the  Municipal 
Corporation  Act,  was  in  the  town  council,  and  not  in 
the  Justices  of  ^e  Peace  for  the  barongh.  Reghta 
y.lMBuhepqf  Bath  and  fVells,  12Law  J.Rep.(N.s.) 
as.  324;  5  aa  147 ;  1  D.  ft  M.  178. 

To  describe  a  party  in  TOting  papers  for  the  office 
of  alderman,  under  1  Vict  e.  78.  s.  14,  as  of  the 
place  where  he  daily  transacts  his  businees,  instead 
of  describing  him  ot  the  place  at  which  he  resides, 
is  snch  a  misdescription  of  the  place  of  his  abode 
88  to  avoid  his  deotion.  Regina  r.  Deightm,  18 
Law  J.  Rep.  (h.s.)  aB.  241. 

Mandamus  to  the  mayor,  aldermen  and  bur- 
gesses of  Weymouth,  to  meet  and  assemble,  on  the 
28th  of  June,  in  the  Ooildhall,  and  there  proceed 
to  the  election  of  two  assessors  to  hold  the  court 
for  lerising  the  burgess  Ksts  with  the  mayor  of  the 
boroogh,  in  the  plaee  of  the  two  last  assessors,  and 
fo  administer  to  them,  when  elected,  the  declara- 
tion,  and  admit  them  into  the  office  of  sssessors, 
8nd  do  erery  act  necessary  to  their  due  election,  &c. 
— Retnm,  that  in  obedience  to  the  writ,  the  mayor, 
aldermen  and  burgesses  did,  on  the  28th  of  June, 
meet  and  assemble  together,  in  the  Guildhall,  and 
being  so  met,  ftc  were  ready  and  willing  to  proceed 
to  Uie  election  of  two  assessors,  to  hold  Uie  court  for 
rerinng  the  burgess  lists,  with  the  mayor  of  the 
borough,  in  the  place  of  the  persons  in  the  writ 
mentioned,  and  the  aldermen  and  burgesses  were 
"eady  and  willing  to  deliver  to  the  mayor  and  his 
aisesaors,  or  other  presiding  officer,  a  voting  paper, 
&c,  and  the  mayor  was  ready  and  willing  to  hold 
sod  proceed  with  the  election,  and  receive  the  voting 
JMipen,  but  that  when  they  were  so  assembled,  ftc, 
there  was  not,  nor  has  there  firom  thence  hitherto 
been,  any  assessor  of  the  said  borough,  and  in  con- 
fiequenoe  they  could  not  then,  or  at  any  other  time, 
bold,  or  proceed  with  the  election,  or  further  obev 
the  writ,  ftc : — Held,  that  the  return  was  insuN 
dent,  in  not  setting  forth  all  the  circumstances 


necessary  to  shew  why  tfaeie  was  no  aaseaser  ^  the 
borough. 

Under  7  WUL  4^  ft  I  Vict,  c  78.  s.  3.  an  eleetioa 
of  two  assessors  to  hold  the  court  for  revising  the 
bnrgess  lists  with  the  mayor,  might  be  made,  though 
there  had  been  an  omission  to  elect  assessors  for 
the  borough.  Return  quashed,  and  peremptory 
mandamus  awarded.  Rtgima  v.  the  Mmuor,  ^a  of 
Weymouth  and  Meleambe  RegU,  1 4  Law  J.  Rep.  (mjb.) 
as.  858. 

(c)  Rightt,  Duiiet,  and  IdabtUtUs. 

The  overseers  of  a  parish  in  the  borough  of  L, 
hsving  omitted  to  make  out  any  list  of  burgesses 
for  that  parish,  the  parties  claiming  a  right  to  voie^ 
•ent  in  a  notice  of  their  claims,  in  pursuance  of  the 
ael,  and  appeared  at  the  revision  court,  and,  on 
proof  of  their  qualifications,  claimed  to  have  their 
nantes  inserted  in  a  list,  which  insertion  the  mayor 
refused  to  make.  Upon  application  by  one  of  the 
parties  for  a  mandamus  (under  section  24.  of  the  1 
Vict  c.  78,)  to  the  mayor,  to  insert  his  name  upoa 
the  burgess  roll  of  the  borough, — Held,  that  he  van 
entitled  to  the  writ,  as  a  person  "  whose  claim  had 
been  rejected"  at  the  revision. 

QiMiv— -Whether,  on  proof  before  the  mayor  of  the 
claims  having  been  duly  made,  he  should  have  made 
out  a  list  for  the  omitted  pariah. 

Admissibility  of  unstamped  affidavits  in  support 
of  a  rule  niri  for  a  mandamus.  Rgginar,  tht  Mayor^ 
4v.  rf  Lk^ld,  10  Law  J.  Rep.  (k.s.)  aB.  171; 

I  O.  ft  D.  28. 

The  Municipal  Corporation  Act  directed  certain 
things  to  be  done  by  the  town  clerk,  and  provided 
that  all  mom'es  actually  disbursed  by  him  in  carry- 
ing the  provisions  of  the  act  into  effect  should  be 
repaid  to  him  out  of  the  borough  fund ;  but  was 
silent  as  to  any  remuneration  for  the  duties  im- 
posed. No  salary  was  attached  to  the  office  of 
town  dei^,  who  had  always  charged  the  corporation 
for  his  services,  and  dunng  three  years  had  been 
remunerated  by  them  for  duties  performed  under 
the  Municipal  Act,  of  a  similar  kind  with  thoee  ia 
respect  of  which  he  now  claimed  to  be  remune- 
rated by  the  ooiporation : — Held,  that  the  duties 
were  imposed  by  the  legislature  without  remnne- 
ration,  and,  therefore,  that  the  corporation  were  not 
liable  in  respect  thereof.  Also,  that  the  corporation 
not  being  liable  to  the  payments  made  during  the 
previous  years,  no  contract  could  be  implied  tnere- 
from.  Jtmt  v.  tkt  Corporatwn  rf  Carmarthen,  10 
Law  J.  Rep.  (k.s.)  Exch.  401 ;  8  M.  ft  W.  605. 

A  relator  has  sufficiently  complied  with  the  rule 
of  court,  Michaelmas  term,  8  Vict,  where  he  states 
in  his  affidavit  that  he  has  directed  the  application 
for  the  rule,  and  that  the  motion  will  be  made  at 
his  instance,  as  relator,  ftc. 

Circumstances  under  which  the  Court  will  not 
entertain  an  application  for  an  information  in  the 
nature  of  a  quo  warranto,  against  a  peraoQ  on  the 
burgess  roll  of  a  borough,  wftere  a  considerable 
time  has  elapsed  between  the  revision  of  the  bur- 
gess roll  and  the  application.     Regina  v.  Anderwn^ 

II  Law  J.  Rep.  (n.b.)  aB.  288;  2  G.  ft  D.  118. 
The  5  ft  6  Vict  c  104.  s.  1.  enacts,  that  from 

and  after  the  passing  of  the  act,  the  word  "  con- 
tract" in  the  28th  section  of  the  6  ft  6  Will.  4.  c.  78. 
shall  not  be  construed  to  extend  to  any  lease,  ftc. : 
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Held,  that  an  actJoh  for  i  p^na)^  again s^  l^town 
COuncUlor  for  being  interested  in  a  lease,  l^e  ttcnon 
having  been  commenced  befor6  the  ]  Oih  of  Augtist 
1842,  the  day  of  the  passinff  of  the  latter  act, 
might  be  proceeded  ivithi  nottrithstanding  that  act 
Simpson  \.  Ready,  12  Law  J.  Rep.  (i7.8.)  £xch.441; 
11  M.  &  W,  344;  1  Dowl.  &  L.  P.C.  449. 

The  town  council  of  the  borough  of  Swansea 
resolved,  *'  that  the  sum  of  100  guineas  be  fixed  as 
the  salary  of  the  town  clerk,  for  his  attendance  on 
the  business  of  the  council  and  committees  in 
Swansea,  and  that  he  be  paid  the  usual  charges  and 
expenses  in  defending  or  bringing  actions."  Cer- 
tain bills  of  the  town  cleric,  for  business  done  for 
the  corporation,  having  been  taxed, — Held,  on 
motion  to  review  the  taxation,  that  the  Master  was 
right  in  disallowing  charges  made  for  matters 
which,  as  town  clerk,  it  was  his  duty  to  perform ; 
also,  Uiat  the  salary  of  100  guineas  was  to  be  con- 
sidered as  remunerating  him  for  all  business  he 
might  do  for  the  corporation,  except  defending  and 
bringing  actions.  Thomas  v.  the  Mayor,  Sec,  of  Swan' 
sea,  12  Law  J.Ilep.(N.B.)  Exch.  73;  11 M.  &  W.  88; 
2  Dowl.  (n.8.)  P.C.  470. 

'Where  the  Court  has  quashed  an  order  of  the 
council  of  a  borough,  which  has  been  removed  by 
certiorari,  under  1  VicL  c.  78.  s.  44,  "  with  costs  to 
be  paid  by  the  prosecutors,"  attachments  cannot  be 
obtained  against  individual  members  of  the  council 
for  the  non-payment  of  such  costs,  merely  on  the 
ground  of  their  being  councillors,  or  of  their  having 
made  affidavits  in  opposition  to  the  rule  for  the 
certioraru 

And  semhle — that  such  costs  are  not  payable  out 
of  the  borough  funds.  Regina  v.  Dunn,  13  Law  J. 
R€p.(N.s.)aB.287. 

(d)  Jmothn. 

The  rules  of  law  applicable  to  the  managers  of  a 
public  establishment,  do  not  apply  to  one  formed 
and  maintained  from  private  funds,  though  it  may 
be  formed  and  maintained  under  a  royal  charter  of 
incorporation. 

The  appointment  to  an  office  in  a  private  esta- 
blishment is  not,  therefore,  necessarily  an  appoint- 
ment ad  viiam  aut  culpam,  but  depends  in  each 
instance  on  the  particular  circumstances  under 
which  it  was  made.     Gibson  v.  Ross,  7  C.'&  F.  241. 

(e)  Compensation, 

The  Attorney  General  v.  the  Corporation  of  Poole, 
4  Law  J.  Dig.  168;  affirmed.  Parr  v.  the  Attorney 
General,  8  C.  &  F.  409. 

A  person  held  the  office  of  town  clerk,  from  1880 
to  1836,  and  during  part  of  that  time  after  a  re-ap- 
pointment, without  having  made  the  declaration 
required  by  the  statute  9  Geo.  4.  c.  17 ;  being  after- 
wards removed,  but  not  for  misconduct,  under  the 
Municipal  Corporation  Act: — Held,  that  he  was 
entitled  to  compensation,  under  that  act,  as  although 
by  the  9  Geo.  4.  the  office  is  declared  void  if  the 
declaration  be  not  made  '*  within  a  month  next 
before  or  upon  admission,"  yet  a  non-compliance 
does  not  make  the  office  absolutely  void,  but  only 
upon  a  proceeding  by  qtM  warranto  or  otherwise. 
Regina  v.  the  Mayor,  ^c,  of  Cambridge,  10  Law  J. 
Rep.(N.8.)Q.B.25;  4P.&D.294. 

The  town  clerk  of  a  borough  had  acted,  in  that 


'  ht^h&ty,SLgeUtliitftWStktM^ht^ii^ 
ne^s  of  the  chariw^  property  vested  in  the  c«r|Mta- 
tioji  as  trustees.  The  tte#tniirtee»,  appointed  under 
the  5  &  6  Vict  c.  76.  a.  7 1 .  removed  him.  The  Lords 
of  the  Treasury  awarded  him  compensation  lor  the 
profits  of  this  business,  as  well  as  those  of  theoAce 
of  town  clerk: — Held,  that  the  question  was  one  of 
amount  of  compensation,  and  therefore  within  their 
Jurisdiction ;  and  a  mandamus  was  granted  to  (he 
corporation  to  execute  a  bond  for  the  total  tan  so 
awarded.  Regina  ▼.  the  Mayor  of  Narwiek,  fa  rt 
Beckwith,U  Law  J.  Rep.  (h.b.)  Q.B.  246;  2  0. 9tD. 
605. 

A  writ  of  mandamus  reeited,  that  before  and 
until  the  passing  of  the  Municipal  Corporadon  Act 
(5  &6  Will.  4.  c.  76,)  and  until  tb«  6di  yctf  of 
Will.  4,  C  was  an  officer  of  the  borough  of  i,  inaa 
office  of  profit,  as  one  of  the  attomiea  of  the  sheriff's 
conrt  tliere,  and  acted,  and  received  fees  pertsdning 
to  such  office,  and  that  the  office  was  aboliriied 
under  the  provisions  of  the  act,  and  that  C  beosme 
entitled  to  compensation,  &c.  It  then  stated  diss)- 
lowance  of  all  compensation  by  the  town  oonnril, 
and  appeal  to  the  Lords  of  the  Treasury,  who 
awarded  an  annuity  to  C,  which  the  writ  com- 
manded the  execution  of  a  bond  to  secure.— 
Return,  that  the  sheriff*s  court,  since  the  piss- 
ing of  the  Municipal  Act,  continued  to  be  held, 
and  was  not  in  any  manner  abolished  or  altered  ia 
its  jurisdiction:  that  before  the  act,  four  persons 
were  permitted  to  practise  aa  attoroies  of  the  eooi^ 
of  whom  C  was  one;  that  they  were  paid  by  the 
suitors  who  employed  them,  and  in  no  other  manner 
derived  emoluments  as  attomies  in  the  oourt;  thai 
they  were  employed  at  the  option  of  the  auitors,and 
were  still  permitted  to  practiae  in  the  eourt  That 
C  ever  since  the  passing  of  the  act  had  oontioned 
to  practise  in  the  court,  as  he  did  befofe  the  act; 
that  he  was  not  at  the  time  of  the  passing  of  the 
act  an  officer  of  the  borough,  or  in  any  office  of 
profit,  otherwise  than  as  an  attorney  of  the  court 
— Plea,  that  the  borough  is  an  ancient  boroogh 
incorporated,  &c  and  thaitthe  Court  in  the  writ  sad 
return  mentioned  is  an  ancient  court  of  the  borough, 
and  that  the  officers  praotiaing  in  the  court  have 
from  time  whereof,  &c  until  the  passing  the  Muni- 
cipal Act,  been  elected,  appointed,  and  removed  by 
the  body  corporate. — Held,  on  demurrer,  first^  thst 
this  was  an  office  of  profit,  within  the  meanisg  of 
section  M,  of  the  Municipal  Act 

Secondly,  that  C  was  not  entitled  to  compeasa- 
tion,  as  there  was  no  abolition  of  hia  offioe;  and 
that  it  was  no  ground  for  compensation,  though  his 
profita  were  diminished  in  consequence  of  addi- 
tional attomies  practising  in  the  court,  under  sec- 
tion 1 19.  of  the  same  act  Asfi mo  v.  ik4  Mayer,  4tx 
of  York,  1 1  Law  J.  Rep.  (k.s.)  aB.  826;  2aB.847; 
2G.&D.581. 

Under  the  5  &  6  WilL  4.  c.  76.  s.  66,  theLoidt 
of  the  Treasury  have  no  authority  in  any  case  to 
decide  on  the  right  of  an  ofilcer  to  compensation. 

Where  an  officer  had  preferred  his  claim  to  the 
town  council,  and  the  council  had  decided  within 
six  months  that  he  had  no  right  to  any  eoropenss- 
tion,  but  reserved  to  themselves,  in  their  resolution, 
a  right  to  contest  the  amount: — Held,  that  the 
town  council  had  "determined  on  such  claim,'* 
within  the  meaning  of  the  section ;  being  judges  of 
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the  liglit  i]i4h«  Urtfc  iosUnee,  m  well  as  of  the 

And  where  the  offieez  had  appealed  to  the  Lords 
of  the  Treanury  from  such  decision,  and  the  Lords 
had  awarded  him  an  amount  of  compensation  with 
which  he  was  dissatisfied,  and  he  applied  for  a 
mandamus  to  the  town  council  to  pay  a  laner  sum: 
— Held*  that  the  claimant  was  not  precluded  by 
the  order  of  the  Lords  of  the  Treasury,  it  being 
heyond  their  jurisdiction  :  but  that  the  councu 
having  so  determined^  the  claim  waa  not  to  be  con- 
sidered aa  admitted  by  them,  and  therefore  a  man- 
damus could  only  go,  generally,  to  the  town  council 
to  assess  compensation.  Kegina  v.  the  Mayor,  !jfc, 
9f  Samdurieh,  11  Law  J.  Rep.  (n.s.)  aS.  132;  1 
G.  &  D.  28. 

The  office  of  town  cleric,  held  by  A,  ureviously 
to  and  at  the  time  of  the  passing  of  the  Municipal 
Corporation  Act,  was,  by  virtue  of  the  provisions 
of  that  act,  aHerwarda  filled  up  by  the  appointment 
of  B,  without  any  opposition  on  the  part  of  A : — 
Held,  that  A,  in  the  absence  of  any  evidence  of 
resignation  by  him,  was  thereby  removed  from  the 
office,  and  entitled,  under  the  act,  to  compensation 
for  the  same. 

For  the  purpose  of  establishing  a  claim  for  com- 
pensation under  the  Municipal  Corporation  Act, 
for  the  loss  of  a  connected  or  dependent  ofSce, 
it  ought  to  be  shewn,  first,  that  the  office  was  con- 
Bected,  or  understood  to  be  connected,  with  or 
dependent  upon  the  corporate  office  lost ;  and 
secondly,  that  the  loss  of  it  was  connected  with  the 
loss  of  the  principal  office ;  but  it  is  not  required 
by  the  act  that  a  connected  or  dependent  office,  or 
an  office  understood  to  be  so,  should  be  itself  a  cor- 
porate office. 

The  compensation  to  be  awarded  under  the  act 
inuac  he  in  respect  of  the  profits  of  the  five  con- 
aecotive  years  immediately  preceding  the  date  of 
the  act,  the  Court  having  no  authority  to  fix  any 
other  date.  The  Attorney  General  v.  the  CcryrraHon 
rfPeok,  14  Law  J.  Rep.  (n.s.)  Ch.  101. 

(E)  P&OPBBTT. 

Aitemey  General  f.  Corporation  qf  Poole,  ^  Law  J. 
Dig.  169  (which  reversed  s.  c.2Keen,  190),  affirmed, 
Pmr  V.  Attorney  General,  8  C.  &  F.  409. 

Before  leave  had  been  obtained  to  bring  in  the 
Mnnicipal  Corporation  Aot,  but  after  notice  had 
been  given  in  the  House  of  Commons  of  the  inten- 
tion of  government  to  introduce  such  a  measure,  a 
corporation  passed  a  resolution  on  the  80th  of  May 
1^6,  that  a  sum  of  stock  and  some  turnpike  bonds 
belonging  to  them  should  be  transferred  to  certain 
peraons,  "  so  aa  to  vest  in  them,  and  to  divest  the 
corporation  of  all  power  and  controul  over  the 
same;"  and  a  deed  of  transfer,  dated  the  same  30th 
of  May,  was  accordingly  executed  by  the  corpora- 
tion. In  November,  deeds  were  executed  by  the 
parties  to  whom  the  stock  and  turnpike  bonds  were 
transferred,  declaring  the  purposes  to  which  it  was 
to  he  appUed,  and  which  were  for  the  benefit  of 
certain  charitable  institutions,  and  for  the  endow- 
mentor  enlargement  of  churches  within  the  borough: 
—Held,  that  the  resolution  and  deed  of  May  1835 
did  not  divest  the  corporation  of  their  interest  in 
the  tmst  property.  The  Jitomey  Grneral  v.  Wilson, 
10  Law  J.  Rep.  <M.s.)  Ch.  53 ;  I  Cr.  &  P.  I. 


A  corporation  is  entitled  to  relief  against  ^ots 
done  by  the  officers  of  the  corporation,  where  such 
acta  ainoujjit  to  breaches  of  trust  against  the  corpo- 
ration.   Ibid. 

Bill  by  a  corporation  to  have  a  lease  of  the  corpo- 
ration property  delivered  up  as  void  under  the 
Municipal  Corporation  Act  (5  &  6  Will.  4.  c.  76.) 
dismissed  with  costs,  on  the  ground  that  the  objec- 
tion was  legsl,  and  that  the  question  of  its  validity 
ought  to  be  first  determined  at  law.  Cross  bill  by 
the  lessee  to  have  an  inquisition  finding  the  lease 
collusive  quashed  and  delivered  up  to  be  cancelled, 
as  being  irregular  and  fraudulent,  dismissed  with 
costs,  on  the  ground  of  want  of  jurisdiction.  Cor* 
poration  of  Arundel  v.  Hobnee,  4  Bea.  325. 

Where  money,  the  produce  of  the  sale  of  corpo- 
ration lands,  has  been  paid  into  court,  under  an  act 
of  parliament  authorizing  the  Court  to  make  such 
order  concerning  it  for  tiie  beneBt  of  the  parties 
interested  as  the  Court  shall  think  fit,  it  is  not 
competent  for  the  Court,  since  the  statute  5  &  6 
Will.  4.  c.  76.  s.  92.  (the  Municipal  Corporation 
Aot),  to  order  the  principal  money  to  be  paid  in 
discharge  of  corporation  debts,  accruing  since  the 
passing  of  that  act  The  dividends  only  can  be 
applied  for  that  purpose.  The  trusts  of  the  Muni- , 
cipal  Corporation  Act  are  applicable  to  personal  as 
well  as  real  estate.  Ex  parte  the  Corporation  of 
Bythe,  ^Y,&C.  65. 

(F)  Pbnalties. 

Where  a  parish  in  a  borough  is  divided  under  a 
local  act  into  districts,  for  each  of  which  an  over- 
seer is  sppointed,  all  the  overseers  must  sign  the 
burgess  list  for  that  parish,  under  5  &  6  WilL  4. 
c.  76.  s.  15.  (See  King  v.  Burrell,  9  Law  J.  Rep. 
(n.8.)  Q.B.  837.)  And  where  the  overseers  have, 
instead  of  doing  so,  each  separately  signed  a  list  for 
his  own  division,  each  is  liable  to  the  penalty  of  50t, 
imposed  by  section  48.  of  that  statute.  Kingy.  Share, 
11  Law  J.  Rep.  (m.8.)  aS.  163 ;  2  6.  &  D.453. 

(O)  BofiouoH  Fund. 

The  expenses  of  resisting  an  spplication  for  a 
mandamus,  directed  to  a  municipal  corporation,  in 
order  to  try  a  question  which  of  two  councillors 
was  legally  elected,  cannot  be  legally  defrayed  out 
of  the  borough  fund:  It  not  appearing  that  the 
rights  of  the  corporation  were  in  any  way  affected 
by  the  issue  of  the  question.  Regina  v.  the  Mayor, 
^c.  qf  Leeds,  12  Law  J.  Rep.  (n.8.)  Q.B. 369 ;  4  aB. 
790;  1  D.  &M.143. 

llie  fees  payable  to  the  clerk  of  the  Justices, 
under  5  &  6  Will.  4.  c.  76,  in  oases  where  there  ia 
no  specific  provision  as  to  the  mode  in  which  they 
are  to  be  paid,  as  well  as  in  cases  where  there  are  no 
means  of  obtaining  payment  from  the  parties  in  the 
first  instance  liable  to  pay  them,  are  expenses 
chargeable  on  the  borough  fund  by  section  92,  as 
being  expenses  necessanly  incurred  in  carrying 
into  efiect  the  provisions  of  that  act ;  and  a  manda- 
mus will  lie  to  enforce  payment  of  them.  Regina 
v.  the  Mayor,  S^c.  of  Gloucester,  13  Law  J.  Rep.  (m.s.) 
aB.  233.    . 

The  town  council  have  no  power,  under  sect.  82. 
or  92.  of  5  &  6  WilL  4.  c.  76,  to  order  the  treasurer 
to  pay,  out  of  the  borough  fund,  expenses  incurred 
by  the  constables  of  the  borough,  in  defending 
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themidvM  agalntt  indktuiaito  preferred  agiiiitt 
them.  Bat,  wtfa,  that  an  onlar  for  the  payment 
of  such  ezpenies  nigfat  be  well  made  by  the  watch 
committee  with  the  approbation  of  the  town  conneil, 
under  aection  82.  Btgima  ▼.  the  Cmmeil  ^  the  Bo- 
nmgh  tf  StOKiftrdy  1 3  Law  J.  Rep.  (ma)  Q.B.  1 77. 
A  writ  of  mandamns  on  the  application  of  A  B, 
iaened  to  a  corporation,  directiBg  them  to  proceed 
to  the  election  of  an  alderman  in  lien  of  D,  agahiift 
whom  judgment  of  ouater  had  been  given  in  a  owe 
werraalo,  in  which  A  B  waa  relator:— Held,  tiiat 
eorporatione  were  liable  for  the  ooata  incnned  by  AB, 
incident  to  the  mandamna ;  but  the  Court  rdfoted 
to  direct  that  they  ahould  be  paid  oat  of  the  bonHigh 
fund.  Regima  ▼.  Urn  Mmfur^  4e.  ^  Cambrmtg9,  14 
Law  J.  R^  (ha)  Q.B.  82 1  4  OB.  80L 


(N)  Ih  Tins  BccLBsiAtncAt  Covmb 

(O)  In  CniMiVAL  CAaui. 

(P)  Ih  EmoB^SeeQvwWaBKASTOi) 


COSTS— AT  LAW. 
[For  Costs — Ih  Eotjitt,  ntepatt,  p.  216.] 

(A)  In  gbnerau 

(a)  Upon  Feigned  Issue  under  Interpleader  Rule, 

(b)  Litibilitjf  iff  Qficiai  Assignee. 

(c)  Liability  t/  Party  interested  mU  a  Party  to 

the  Record, 
{d)  Upon  Interrogatories, 
(e)  Power  rf  Judge  at   Chambers    to  impose 

Costs, 

(B)  Plaintiff's  Riom  to. 

(a)  IngeneraL 

(b)  fVkore  he  eueeetds  as  to  Part  rf  Clahm,  or 

wktro  tkero  are  seoeral  Issmt, 

(c)  /«  Treopmssfor  Motmo  Pn^Ut. 

(d)  Ou  Prorf  iff  Documents. 

(«)  Operation  nf^^  f^ict,  c  24. 

(1)  fVhoro  tko  Judgo  rrfuteo  to  etriifyfyr 

Cotti. 

(2)  Whero  Plaintiff  obtasM  Judgment  •« 

(/)  Operation  ^4^5  Fid,  c,  28. 
(g)  On  Judgment  on  Nut  Tiel  Record. 

(C)  Defendant's  Rioht  to. 
(«)  ingenerai, 

{b)  4fisr  DiteontimNmee, 

(c)  Where  there  aroseoeral  Inure, 

id)  Costs  of  Triai  ofier  Special  Verdict, 

(«)  4fter  Reversal  ^Judgment  by  Court  Iff  Brrer. 

(D)  Double  Costs. 

(E)  Costs  of  the  Dat,  and  Costs  in  the 

Cause. 

(F)  Expenses  of  Witnesses. 

(O)  Costs    of  making  Order  a    Rule  of 
Court. 

!H)  Suggestion  on  the  Roll. 
I)  Judge's  Certificate. 
(K)  Security  for. 
(L)  Taxation  of. 

(a)  Jn  general 

(b)  Scale  rf  Tasatim, 
(r)  Reviewal  tff  Tajration, 
(rf)  C^ts  qf  Taxation, 

(M)  Payment  of. 

(o)  Rule  /or,  and  Execution  under  1  ^  2  Vict, 

r.  110.  <.  18. 
(6)  Jttachment, 

(c)  To  Co'drfendant. 


(A)  In  OB  web  a  u 

(a)  Upon  Feigned  Iseue  under  Interplead  Rsde. 

L  havii^  recorered  judgment  against  H,  sued 
out  a  JL  fo,f  under  which  the  sheriff  seized  five 
horses  in  the  possession  of  H.  T  laid  claim  to  all 
these  horses,  and  thereupon,  under  an  interpleader 
rule,  the  sheriff  was  ordered  to  sell  the  horses  and 
pay  the  proceeds  into  court,  and  an  issue  was  directed 
between  T  as  plaintiff  and  L  defendant,  in  which  the 
question  should  be,  whether  the  said  fire  horse«» 
and  each  and  erery  of  them,  were  and  wsa  the  pro- 
perty of  T.  At  the  trial  of  the  issue,  T  esUUiahed 
nis  claim  to  two  horses  only,  the  CTidenee  as  to 
each  of  the  five  being  wholly  distinct.  By  a  Judge'* 
order,  the  proceeds  of  the  sale  of  the  two  hocaes 
were  paid  out  of  court  to  T.  Upon  a  subsequent 
application  to  the  Court  by  T  for  the  costs  of  the 
issue,  and  of  such  Judge's  order,  the  Court  directed, 
first,  that  no  general  costs  of  the  issue,  or  of  suck 
last  application,  should  be  payable  by  either  party  ; 
secondly,  that  L  should  pay  to  T  his  costs  up  to  the 
time  the  feigned  issue  was  granted,  and  also  the 
costs  of  obtaining  the  Judge's  order  to  have  the 
proceeds  of  the  two  horses  paid  out  of  court  to  him  ; 
thirdly,  that  the  Master  should  tax  the  costs  of  each 
party,  as  if  upon  separate  issues,  with  respect  to 
each  of  the  five  hones  in  dispute ;  that  L  should 
pay  to  T  the  costs  incurred  in  establishing  his  right 
to  two,  and  T  should  pay  to  L  the  costs  incurred 
respectiog  the  three  as  to  which  he  had  failedL 
LewU  V.  Holdings  10  Law  J.  Bep.  (H.a.}  aP.  2(Hs 
9  DowL  PX.  652. 

(b)  LiabUity  t/Qffieial  Assignee, 

The  official  assignee  of  a  bankrupt  is  liable  to  the 
costs  of  defending  an  action  brought  against  him 
aod  the  creditors*  assignee,  if  he  joined  in  retaining 
the  attorney.    Sydney  v.  BelOner^  2  M.  &  R.  324. 

(c)  Liability  rf  Party  interested  net  a  Party  to  the 

Record, 

This  Court  will  not  inteffere  to  make  a  person, 
who  is  not  a  party  to  the  record,  pay  the  costs  of  an 
action  (except  in  the  caae  of  an  ejectment),  although 
it  appears  that  he  was  the  party  xeally  interested,  and 
that  he,  in  fisct,  carried  on  the  action.  Eoane  v.  Rees^ 
and  Rees  v.  £mm,  11  Law  J.  Rep.  (n.s.)  Q.B.  11 ; 
1  OB.  579;  1 G.  &  D.  579;  1  DowL  P.C.  (n.c)  SS&. 

(d)  upon  Interrogatories, 

The  Court  will  not  silow  the  successful  party 
the  costs  of  examining  a  witoess  upon  intenoga- 
tories,  where  the  interrogatories  have  not  been  put 
in  evidence  at  the  triaL  Curling  v.  Roberteemt 
IS  Law  J.  Hep.  (n.b.)  C.P.  169. 

(e)  Power  ef  Judge  at  Chambers  to  hnpose  Costs. 

Quesre — ^Whether  a  Judge  at  chambers,  in  making 
an  orderupon  theplaintifftodeliver  particulars  which 
he  had  omitted  to  deliver  with  his  notice  of  declara- 
tion, under  the  6th  Reg.  Oen.  Trin.  term,  1  Will.  4^ 
can  order  him  to  pay  Uie  coets  of  the  application. 


cosrrs-^AT  law. 


207 


A  dfftniiiMit  obtiluM  a  Judge's  order  for  tke  de- 
Iheiy  •r  a  bill  of  partteiiUn  by  the  pldotii^  which 
alio  direoM  the  payMont  of  OMta  by  tbe  pUistiiT 
OB  the  23rd  of  October ;  two  appouttraents  to  tax 
costs  were  served  on  the  plaiatifil  neither  of  which 
was  attended,  and  tbe  Master's  aUocatnr  haTing 
been  made  and  served,  on  the  4th  of  Noremher 
notice  was  given,  that  unless  tbe  amooift  was  paid 
OB  the  6th,  tiie  Judge's  order  would  be  made  a  mle 
•f  court;  this  notice  was  acted  upon  on  the  9th : — 
field,  that  it  was  too  bte  tnr  the  plaintiff  to  object 
«Mi  the  Itth  to  the  power  of  the  Judge  to  impose 
«osta  upon  thepUdntifE  Cfeawalv.  IfMosr;  1  DowL 
P.O.  VA  i9S. 

(B)  PLAnrrirr'a  Right  TO. 

(a)  /a  gamtrmL 

The  9&4  Vict,  c  24.  for  preventing  plaintiffii  in 
eertain  fitivolons  actions  from  obtaining  their  full 
easts  of  suit,  amesded  and  in  part  repeaud  by  4  ft  6 
YnLcWi  19LawJ.Stat8a 

In  an  action  for  running  down  a  vessel,  it  ap- 
peared, that  the  plaintifb  had  been  compelled  to 
employ  a  steam- tug,  the  owners  of  which  demanded 
1502.  for  salvage,  and  commenced  a  suit  in  the 
Admiralty  Court  for  its  recovery,  in  which  suit  the 
plaintiifii  paid  20C  into  court,  and  a  decree  was  ulti- 
mately made,  awarding  462.  and  costs.  Tbe  ques- 
tion of  the  liability  of  the  defimdants  to  pay  these 
costs,  and  also  the  costs  of  the  plaiutiflb  in  defend- 
ing that  suit,  having  been  reserved  upon  these  fiscts, 
for  the  opinion  of  the  Court  ;-^Held,  that  the  pUin- 
tifis  were  not  entitled  to  recover  them. 

3gaMe — ^That  in  such  a  case  it  is  a  question  for 
tile  jury,  whether  a  prudent  man  would  not  have 
inctttred  such  coats,  and,  if  they  think  the  defence 
was  not  improvident,  they  would  be  reoorerable. 
T^mUa  V.  Bell,  12  Law  J.  Kep.  (n.8.)  Exch.  160; 
11  M.&W.228. 

To  a  declaration  in  debt,  claiming  a  certain  sum, 
a»d  giving  credit  for  part,  with  particulars,  setting 
OBt  the  items,  and  giving  credit  in  general  terms, 
**  cash  on  account,"  the  defendant  pleaded  nmnquam 
imdebUainu,  The  cause  was  made  a  remanet,  and 
afterwards  the  plsintiff  amended,  on  payment  of 
oosta,  delivering  a  declaration  and  particulars  claim- 
ing only  the  balance,  without  reference  to  credit. 
The  detedant  pleaded  de  osve,  paying  the  money 
into  oouiC,  which  the  plaintiff  took  out: — Held, 
that  the  i^aintiff  was  not  entitled  to  the  costs  of  the 
issne,  or  ofpreparing  for  the  trial    fViUcm  v.  Snoak^ 

13  Law  J.  Rep.  (ii.a.)  Exch.  266 ;  18  M.  ft  W.  806; 
I  DewL  ft  L.  P.C.  964. 

Ls  trespass  for  seising  the  plaintiff's  goods  under 
ooloar  of  a  judgment,  the  declaration  alleged  that 
hy  means  thereof  the  plaintiff  was  forced  to  pay 
Iwge  costs  in  setting  saide  tbe  judgment : — Held, 
that  the  pUuntiff  was  not  entitled  in  this  form 
of  action  to  recover  the  costs  incurred  by  him  in 
setting  sside  the  judgment     HoUowtof  v.  Turner, 

14  Law  J.  Rep.  (ii.a)  aB.  143. 

(i)   Wktre  1u  succeeds  as  to  Part  qf  Claim,  or  where 
there  are  several  Issues. 

Where  a  plainti£^  in  an  action  of  trover,  succeeds 
as  to  part  of  hia  claim,  and  fails  as  to  the  rest,  he  is 
not  entitled  to  the  costs  of  that  part  as  to  which  he 


has  fisih A  WWktm  v.  the  Great  fVetiem  iUMmay 
fljsyasy,  10  Law  J.  Rep.(H.8.)  fixah.472;  1  DowL 
P.C.  (N.a.)  16. 

Where  Uie  defendant  haa  obtained  a  verdict  on  an 
issae  going  to  the  whole  csuse  of  action,  and  the 
pLaint^has  succeeded  on^  other  issues,  the  latter  is 
entitled  to  the  costs  of  the  pleadings  and  evidence 
relating  to  those  issues,  and  also  to  a  portion  of  the 
costs  of  the  briefs  and  fees  to  counsel.  Has^hsood  or 
Haxlewoodw.  Back,  U  Law  J.  Rep.  (n.s.)  Exch.  89 ; 

9  M.  ft  W.  1 ;  1  Dowl.  P.C.  (H.8.)  94. 
Adedaratasn  in  assnospsit  contained  a  special 

oount,  and  covnta  for  money  had  and  received,  and 
on  an  aocomit  stated.  Pless,  non  assumpsit  to  tbe 
whole,  and  tcwveaning  the  special  count  A  Judge 
at  chambers  had  eertifled,  that  distinct  causes  of 
complaint  were  intended  to  be  estahlished  in  respect 
of  each  of  the  firat  and  second  counts.  The  cause 
was  referred,  costs  to  abide  the  event  The  arbi- 
trator fi>und  for  tbe  defendants  on  the  first  and 
third  counts,  for  the  plaintii&  on  the  second,  and 
certified,  in  pursuance  of  power  reserved  to  him, 
Aat  "  no  distinct  snbiect-matter  of  complaint  was 
intended  to  be  established  in  respect  of  either  of  the 
counts  upon  which  the  plaintifis  have  failed:" — 
Held,  that  the  plaintifls  were  entitled  to  the  costs  of 
the  issue  found  in  their  fevour.    Dewar  v.  Swabef, 

10  Law  J.  Rep.  (n.8.)  aS.  828;  11  AA  ft  £.  920; 
4  a.  ft  D.  397. 

[And  see  Leuns  ▼.  IMding,  ante  (A)  (a).] 

(e)  lu  Trespass  fir  Mesne  Prqfits. 

Where  the  costs  of  an  ejectment  have  been  taxed, 
the  plaintiff  cannot  m  an  action  for  mesne  profits 
recover  costs  as  between  attorney  and  client ;  and  it 
makes  no  difference  that  the  costs  have  been  taxed 
on  the  application  of  the  defendant  Doe  v.  FUUter, 
16  Law  J.  Rep.  (n.s.)  £xch.  296 ;  16  M.  ft  W.  47  ; 
2  Dowl.  ft  L.  P.C.  186. 

{d)  On  Prw(f  rf  Doamenis, 

The  plaintiff  is  not  entitled  to  the  costs  of  proving 
a  document,  unless  he  has  given  a  notice  to  admit 
it,  pursuant  to  the  rule  of  Hilary  tcnn»  4  WilL  4. 
8.  20,  notwithstanding  that  the  document  is  in  issue 
on  Uie  pleadings,  and  that  the  defendant  has  rdbsed 
to  admit  it,  on  the  ground  of  its  being  a  forgery. 
Spenotry,  Barough,  11  Law  J.  Rep.(NA)  Exch.  678; 
9  M.  ft  W.  426. 

A  person  refused  to  admit  the  handwriting  of  a 
third  person  to  a  document  The  Judge  at  cham- 
bers inade  the  usual  order  for  the  costs  of  proving  it 
at  the  tziaL  The  handwriting  of  the  document  was 
proved,  but  the  document  itself  was  one  which  was 
not  receivable  in  evidence  in  the  cause.  Tbe  Judge 
at  Nisi  Pritts  would  not  certily  for  the  costs  of 
proving  it     Phillips  v.  HarrU,  Car.  ft  M.  492. 

(e)  Operation  rfZSf^  Vict,  c.  24. 

(1)  Where  the  Judge  refuses  to  certify  fir  Costs, 

In  an  action  of  trespass  on  the  case,  where  the 
jury  have  given  less  than  40<.,  and  the  Judge  has 
refused  to  certify  under  6  ft  4  Vict  c  24,  it  is  no 
ground  for  allowing  the  plaintiff  his  costs,  that  the 
action  was  not  one  in  which  it  was  possible  that  the 
Judge  could  certify  that  a  right  came  in  question. 
Marriott  v.  Stanley,  10  Law  J.  Rep.  (n.8.)  C.P. 
60 ;  2  Sc.  (N.B.)  60 ;  9  Dowl.  P.C.  69. 
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In  an  acUon  of  libel  the  defendant  pleaded  tbe 
general  issue  and  several  pleas  in  jnstification : 
verdict  for  the  plaintiff,  with  one  farthing  damages. 
The  Judge  at  the  trial  having  refused  to  certify, 
under  the  3  &  4  Vict  e.  24, — Held,  that  the  plain- 
tiff was  not  entitled  to  any  costs  either  on  the  general 
or  special  issues.  Newton  v.  Rowe^  14  Law  J.  Aep. 
(N.B.)  C.P.  182 ;  1  C.B.  187 ;  2  Dowl.  &  L.  P.C. 
815. 

(2)   Where  Plaintiff  obtains  Judgment  on  Demurrer, 

A  plaintiff  for  whom  judgment  has  been  given 
upon  demurrer  in  an  action  of  trespass,  and  who 
snbsequentiy  obtains  one  farthing  damages  only, 
on  a  writ  of  inquiry,  is  entitled  to  the  costs  of  the 
canse  without  a  certificate,  notwithstanding  the 
statute  8  &  4  Vict.  o.  24.  s.  2;  as  that  statute  does 
not  apply  to  ju^ments  upon  demurrer,  or  inquiries 
consequent  upon  them. 

The  defendant  paid  5L  into  court,  alleging  ^o 
damages  ultra,  which  the  plaintiff  took  out,  and 
afterwards  obtained  a  verdict  for  one  farthing : — 
Held,  that  the  5L  was  not  a  recovery  of  damages  by 
the  plaintifll  within  the  meaning  of  the  second 
section  above  referred  to,  so  as  to  entitie  him  to  his 
costs,  on  the  ground  of  having  recovered,  by  the 
verdict  of  a  jury,  more  damages  than  40<.  Taylor 
V.  RoVe,  13  Law  J.  Rep.  (N.a.)  aB.  39;  5  0.3. 
837 ;  1  D.  &  M.  229. 

A  plaintiff  is  entitled  to  the  costs  of  a  judgment 
upon  demurrer,  in  an  action  of  trespass,  although 
issues  in  fact  in  the  same  cause  have  been  tried, 
and  less  than  40«.  damages  obtained,  and  the  Judge 
has  refused  to  certify ;  but  he  is  not  entitled  to  the 
costs  of  the  issues  in  fact 

A  plaintiff  can  recover  no  costs  of  assessment  of 
damages  upon  demurrer,  unless  the  jury  are  sum- 
moned as  well  to  assess  the  damages  as  to  try  the 
issues  in  fact  Poole  v.  Grantham,  14  Law  J.  Hep. 
(n.s.)  C.P.  24 ;  8  Sc  (n.8.)  722 ;  2  DowL  &  L.  P.C. 
622. 

(/)  Operation  qf^^S  Vict.  e.  28. 

The  plaintiff  having,  in  1887,  obtained  a  verdict 
in  an  action  of  trespass,  with  damages  under  40<., 
the  Judge  refused  to  certify  under  22  &  23  Car.  2. 
c  9.  s.  136.  The  plaintiff  took  no  further  step 
until  after  the  passing  of  3  &  4  Vict  c.  24,  which 
repeals  so  much  of  the  22  &  23  Car.  2.  as  relates  to 
the  Judge's  certificate  for  costs,  and  then  he  signed 
judgment  Semble — That  he  was  entitled  to  full 
costs.  Roadknight  v.  Green,  10  Law  J.  B.ep.  (n.8.} 
Exch.  490;  9  M.  &  W.  652;  1  Dowl.  P.C.  (n.s.) 
65. 

The  plaintiff  having  in  1837  obtained  a  verdict 
in  an  action  of  trespass,  with  1#.  damages,  the 
Judge  refused  to  certify  under  22  &  23  Car.  2.  c.  9. 
8.  136.  The  plaintiff  took  no  further  step  until 
after  the  passing  of  the  3  &  4  Vict  c.  24,  which 
repeals  so  much  of  the  22  &  23  Car.  2.  as  relates 
to  costs  in  personal  actions ;  and  he  then  signed 
judgment,  had  full  costs  taxed,  and  issued  execu- 
tion. The  defendant  afterwards  obtained  a  rule  to 
review  the  taxation,  against  which  cause  was  shewn, 
but,  before  the  delivery  of  judgment,  the  statute 
4  &  5  Vict  c.  28.  was  passed ;  whereupon  the  de- 
fendant obtained  a  rule  to  shew  cause  why  all  pro- 
ceedings should  not  be  stayed,  pursuant  to  the  sta- 


tute, on  tuoh  terms  tar  tiia  Ooart  aboaM  dueet:— 
Held,  that  but  for  the  latter  statute,  the  plaimiff 
would  have  been  entitled  to  full  costs,  and  that  the 
proceedings  oug^t  to  be  stayed  under  that  aiel^  mt 
the  defendant's  paying,  within  three  weeks,  tiM 
costs  of  the  first  taxation,  of  signing  judgmeni^ 
issuing  execution,  and  of  both  rules. 

The  Court  held  also,  that  the  costs  of  the  day, 
payable  by  the  plaintiff,  for  not  proceeding  to  tml 
in  1837,  ought  not  to  be  set  off  against  the  above 
costs,  the  phintiff^s  attorney  having  a  lien  upon 
the  latter,  and  having  carried  on  the  piocoediii^ 
subsequentiy  to  the  verdict  at  bis  own  expenaet  and 
for  the  recovery  of  his  costs.  Roadknig^  t.  Greca, 
1 1  Law  J.  Kep.  (ir.8.)  Exch.  295 ;  9  M.  &  W.  655 ; 
1  Dowl.  P.C.  (H.8.)  910. 

C^)  On  Judgment  on  Kul  Tiel  Record. 

The  plainti£^  having  brought  an  action  of  debt 
upon  a  judgment  recovered  in  the  Borough  Court 
of  Shrewsbury,  to  which  the  defendant  pleaded  as/ 
tiel  record,  produced  the  record  in  court,  and  mofed 
for  his  costs  under  the  48  Geo.  3.  c  46.  s.  4:-^ 
The  Court  refused  the  application.  Sanmer  v. 
WhUe,  13  Law  J.  Rep.  (n.8.)  Exch.  110 ;  12  M.  & 
W.  519  ;  1  Dowl.  &  L.  P.C.  653. 

(C)  Defendant's  Riqht  to. 

[See  titie  Paupsb.] 
(a)  In  general. 

A  declaration  consisted  of  two  coonis.  The 
defendants  pleaded  six  pleas ;  four  to  the  first,  and 
two  to  the  second  count  The  plaintiff  demurred 
specially  to  the  third  and  fourth  pleas,  and  gene- 
rally to  the  sixth  plea,  and  took  issue  on  the  others. 
The  Court  of  Common  Pleas  gave  judgment  for 
the  plaintiff  on  all  the  demurrers.  The  cause  went 
to  trial  on  the  issues,  and  a  verdict  was  found  for 
the  plaintiff  on  the  issues  raised  on  the  first  count; 
as  to  the  issue  on  the  second  count,  the  jorois  were 
discharged  by  consent  Judgment  was  afterwards 
entered  for  the  plaintiff  On  a  writ  of  error,  the 
Exchequer  Chamber  afiirmed  the  judgment  of  the 
Common  Pleas,  except  as  to  the  demurrer  to  the 
sixth  plea,  which  plea  the  Exchequer  Chamber 
declared  to  be  a  sufficient  answer  in  law  to  the 
second  count.  A  general  order  was  made  for  the 
defendants  to  pay  the  costs  to  the  plaintifi^  bat  no 
order  was  made  to  except  out  of  these  general, 
costs  the  costs  of  the  sixth  plea  and  the  demuner. 
The  Exchequer  Chamber  awarded  to  the  plaintiff 
costs  under  the  statute,  the  delay  in  the  exeeutioa 
of  his  judgment,  by  reason  of  the  ^t  of  error: 
— Held,  that  the  Court  of  Exchequer  Chamber 
ought  not  to  have  awarded  the  costs  under  the 
statute,  and  ought  to  have  excepted  the  costs  of 
the  sixth  plea  out  of  the  general  costs  awarded 
to  the  plaintiff     Bourife  v.  Gatlif,  11  C.  &  F.  45. 

Where  a  defendant  is  taken  in  execution  for  the 
debt  and  costs  recovered  in  an  action,  he  is  oititled 
to  recover  interlocutory  costs  in  that  action  which 
have  not  been  setoff  on  taxation.  Beard  v«  M*Cartkgf 
9  Dowl.  P.C.  136. 

Where  a  defendant  was  arrested,  and  without 
putting  in  special  bail,  he  was  discharged  under 
1  &  2  Vict  c  1 10.  s.  7,  he  was  held  not  to  be  en- 
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jMM«<T.^krr«MV  9DvwLP.e;40e2;  1 

Yfhme  danvmn  to  certain  •f  th*  defenda«t*» 
pleas  ate  pending,  and  the  plaintiff  ghres  notice  of 
Irid  of  the  issnothi  fiict,  but  does  not  pnioeed  fUT* 
nwntto  his  notice,  the  defendant  is  entitled  to  the 
costs  of  the  day,  bnt  not  to  judgment  as  in  case  of 
anonsnit    Miitim  v.  Orifftths,  1  De«L  P.O.  (ns.) 

(h)  4fUr  Duco»tinumtce» 

In  an  aotion  on  a  bill  of  exchange  and  on  an 
aeeouBt  stated,  where,  the  defendant  having  ob« 
trfned  a  Terdiet  on  the  first  issue  and  the  plaintiff 
on  die  second,  a  new  trial  was  grsnted,  on  the  appli- 
eation  of  the  defendant,  the  pMntiffwas  allowed  to 
discontinue,  without  payment  of  costs.  Maccletfield 
T.  Bradley,  w  Baddeley,  10  Law  J.  Rep.  (n.b.)  Exch. 
183)  7  M.  ft  W.  670 ;  0  DowL  P.C.  31^. 

(c)  1Vhgr9  there  0re  Htmtd  luueu 

Trespass  for  false  impntonment  Pleas,  first,  not 
goilty;  secondly,  a  justification  under  a  ea,  sa. 
AepKeation,  a  breaking  open  of  an  outer  door; 
icfoinder  thereupon ;  rmict  for  the  defendant  on 
the  first  and  for  the  plaintiff  on  the  second  issue  t — 
Held,  that  the  defendant  was  entitled  to  the  general 
costs  of  the  cause.  Newton  ▼.  Ho{fordt  14  Law  J. 
Rep.  (N.8.)  C.P.  146 ;  1  C.B.  141 ;  2  DowL  &  L. 
P.C.  826. 

To  an  action  of  trespass  quare  ekauumfregit,  the 
defendants  pleaded,  first,  not  guilty;  secondly,  a 
denial  of  the  plaintiff^s  possession ;  and  thirdly  and 
fonrthly,  two  several  prescriptive  rights.  The 
plaint!^  after  joining  issue  on  the  first  two  pleas, 
trifened  the  right  alleged  in  the  last  two  pleas,  and 
new  assigned  excess.  The  defendants  paid  10«. 
into  court  on  the  new  assignment,  and  the  plaintiff 
seeepUng  that  sum  in  satisfaction,  entered  a  noUe 
froieqm  to  the  other  causes  of  action : — Held,  that 
the  defendants  were  not  entitled  to  the  general  costs 
of  the  cause.  Betm  v.  Baiemam,  10  Law  J.  Rep. 
(vj.)  Exch.  467;  8  M.  ft  W.  666;  9  Dowl.  P.C. 
74«. 

(d)  Cotte  of  TrUU  rfUr  Special  VerdkL 

A  plaintiff  obtained  a  verdict,  leave  being  re- 
served for  defendant  to  move  to  enter  a  nonsuit  or 
a  verdict  for  him.  A  rule  ni$i  was  accordingly 
obtained,  and,  in  shewing  cause,  the  Court  directed 
a  special  case,  upon  which  they  gave  judgment  for 
the  defendant ;  the  special  case  was  then  turned  into 
a  special  verdict,  and  the  judgment  of  the  Court 
hdow  affirmed: — ^Held,  that  the  defendant  was 
eatided  te  the  costs  of  the  trial.  Tohin  v.  Crmafwd\ 
11  Law  J.  Rep.  (w.i.)  Exch.  77 ;  10  M.  ft  W.  602  j 
2  Dosrl.  P.C.  (H.«.)  641. 

(()  A^Ur  Reeereal  i^  Judgment  by  Court  of  Error. 

At  the  trial,  a  verdict  having  been  found  for  the 
^fendant  on  ^e  third  issue,  a  rule  was  afterwards 
nsde  absolute  fbr  judgment  non  obstante  veredicto 
on  that  issue,  and  that  was  subsequently  reversed 
hy  a  court  of  error : — Held,  that  the  defendants 
were  entitled  to  the  coeta  of  opposing  the  rule  for 
jodgpnent  non  ohttante  veredteto,  as  they  had  a  right 
to  he  placed  in  the  same  position  as  that  in  which 
they  would  have  stood  if  the  right  judgmedt  had 
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hokii'i^leeii  i^'thfl  6o«n'%elo#.    B¥aek»'^.  OoUkt^ 
14iLlMrJi.iJlep.  (N.8.)a.B.869.  '     '. 

.  (D)  Double  Costs. 

The  law  relating  to  double  costs  amended  by 
$&6  Viet  c.  97 ;  20  Law  J.  Stot  App.  iv. 

A  >cQiastable  appointed  under  the  Municipal  Cor* 
poralion  Act  is  entitled  to  double  costs  upon  the 
discontinuance  of  an  action  against  him ;  the  statute 
of  21  Jac  1.  c  12.  s.  6.  applying  to  all  constables, 
however  appointed.  And  no  suggestion  on  the  roll 
for  the  pui^se  of  giving  double  costs  is  neoessacy ; 
it  iere^red  only  where  it  is  needed  for  the  purpose 
of  fecondling  some  contradictions  which  would' 
otherwise  appear  on  the  face  of  the  record.  Maber^ 
ley  V.  Tfiterden,  or  Fitterton,  10  Law  J.  Rep.  (w.t.) 
Sxch.  172;  7  M.  ft  W.  640;  9  Dowl.  P.C.  284. 

A  defendant  who  nays  money  into  court,  in  an 
action  for  an  illegal  distress,  and  sueeeeds  upon  the 
issue  of  damages  ultra,  is  not  entitled  to  double 
costs  under  die  11  Geo.  2.  c.  19.  s.  21.  Hancock 
V.  Foedke;  9  M.  ft  W.  481 ;  1  Dowl.  P.C.  (H.8.)  668. 

[And  8ee^<^  (H)J. 

(£)  Costs  or  the  Day,  and  Costs  in  the  Cause* 

The  Court  will  not  grant  a  rule  for  the  costs  of 
the  day  with  a  stay  of  proceedings.  Priden  v.  Bray, 
9  Dowl.  P.C.  829. 

Cause  cannot  be  shewn,  in  the  first  instance, 
against  a  rule  for  costs  of  the  day,  for  not  proceeding 
to  trial  pursuant  to  notice,  although  notice  of  the 
motion  has  been  given.  Alderley  v.  Storey,  12 
Law  J.  Rep.  (n.b.)  Q.B.  6 ;  2  Dowl.  P.C.  (n.8.) 
336. 

Where  in  an  answer  to  a  rule  for  judgment  as  in 
case  of  a  nonsuit,  it  was  sworn  that  the  parties  had 
settled  the  action  behind  the  back  of  the  defendanfk 
attorney,  it  being  agreed  that  each  party  should  pay 
his  own  costs,  and  it  was  also  stated  by  the  defen- 
dant that  the  present  proceeding  was  unauthorised 
by  him,  the  Court  dischaiged  the  rule,  but  directed 
the  costs  to  be  costs  in  the  cause.  Paynes,  Haredale, 

I  Dowl.  P.C.  (n.8.)  526. 

(F)  Expenses  of  Wxtnebsbs. 

In  an  action  against  a  surveyor  for  improperly 
valuing  goods  at  an  excessive  price,  the  plaintiff 
who  had  subpoenaed  fifteen  witnesses  to  prove  his 
case,  was  nonsuited.  The  Master,  in  taxing  the 
defendant's  costs,  disallowed  the  sums  paid  by  him 
to  witnesses,  (he  had  subpoenaed  thirteen,)  for  their 
charges  and  expenses  in  surveying  the  goods,  in 
order  to  qualify  them  to  give  evidence  at  the  trial. 
The  Court  refused  a  rule  to  review  the  taxation. 
May  V.  5^%,  11  Law  J.  Rep.  (n.s.)  C.P.  223 ;  1 
Dowl.  P.C.  (n.s.)  708. 

In  an  action  against  the  maker  of  a  promissory 
note,  the  defendant  pleaded,  that  the  note  was  ob- 
tained  by  the  fraud  of  the  payee.  The  plaintiff 
subpoenaed  the  payee,  but  did  not  call  him  at  the 
trial,  the  defendant  giving  no  evidence  of  fraud. 
The  plaintiff  had  a  verdict  The  Master  disallowed 
the  expenses  of  the  payee.  The  Court  ordered  that 
the  taxation  should  be  reviewed.     MUler  v.  Thomson, 

II  Law  J.  Rep.  (n.s.)  C.P.  224 ;  4  M.  ft  G.  260. 
Where  there  is  a  plea  in  bar  to  the  declaration, 

which  is  found  for  the  defendant,  he  is  not  entitled 
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to  the  expenses  of  witnesses  wlio  have  been  snb- 
poetised  for  the  purpose  of  giving  evidence  in  reduc- 
tion of  damages.  Hodgkhnon  v.  Wyati,  13  Law  J. 
Rep.  (N.B.)  Q.B.  73 ;  1  Dowl.  &  L.  P.C.  6S8. 

(G)  Costs  of  hakino  Order  ▲  Rule  of  Court. 

Costs  due  under  a  Judge*s  order  and  allocatur  are 
payable  on  demand.  Therefore,  where  costs  due  from 
a  defendant  under  a  Judge's  order  were  demanded 
of  the  town  agent,  who  did  not  pay  them,  alleging 
that  he  had  no  instructions  to  pay,  but  would  write 
into  the  country,  and  advise  the  payment  of  them : 
— Held,  that  the  order  had  been  "  disobeyed,"  and 
that  the  defendant  was  liable  to  the  costs  of  making 
it  a  rule  of  court,  under  the  Reg.  Oen.  May  27, 
1840. 

A  town  agent  conducting  the  cause  in  the  superior 
court  is  an  *'  attorney"  within  the  meaning  of  that 
rule.  Thompson  v.  BiUing^  12  Law  J.  Rep.  (n.s.) 
£zch.d01;  2Dow1.P.C.(n.b.)824;  U  M.&W.S6L 

(H)   SUGGBSTION  ON  THE  RoLL. 

Where  a  debt  has  been  reduced  below  40#.  by  a 
plea  of  bankruptcy,  the  Middlesex  Court  of  Requests 
Act,  entitling  a  defendant  to  enter  a  suggestion  on 
the  roll  to  obtain  double  costs,  applies,  although 
the  plaintiff  was  an  executor,  and  ignorant  of  the 
bankruptcy  when  tlie  action  was  commenced. 

The  proper  course  for  a  plaintiff  to  pursue  in  such 
a  case  is,  by  substantive  application  to  the  Court  to 
restrain  the  defendant  from  recovering  costs  against 
him.  SHhoell  v.  Bracher,  12  Law  J.  Rep.  (n.s.)  Q.B. 
845;  iDowl.  &L.  P.C.231. 

A  Court  of  Requests  Act  deprived  a  plaintiff  of 
costs,  if  he  brought  an  action  in  the  superior  courts, 
against  a  defendant,  residing  within  its  jurisdiction, 
for  a  less  sum  than  61.  A  plaintiff  having  brought 
an  action  of  debt  in  the  Court  of  Queen's  Bench, 
and  having  recovered  4/.  19s.  4td,  debt,  and  is, 
damages,  the  Court  refused  to  enter  a  suggestion  to 
deprive  him  of  costs.  Broadhurst  v.  Groundsell,  12 
Law  J.  Rep.  (n.s.)  Q.B.  347 ;  1  Dowl.  &  L.  P.C.  229. 

The  23  Geo.  2.  c.  27,  the  Westminster  Court  of 
Requests  Act,  empowers  creditors  to  sue  in  that 
court  persons  whoresiele  in  the  city  of  Westminster. 
The  23  Geo.  2.  c.  83,  for  improving  the  Middlesex 
county  courts,  enacts  in  section  19,  that  defendants 
residing  in  Middlesex,  and  liable  to  be  summoned 
to  the  county  court,  shall,  if  sued  in  the  courts  of 
record  at  Westminster,  in  case  a  verdict  is  found 
for  less  than  40«.,  be  entitled  to  double  costs.  The 
same  act  provides,  that  nothing  in  that  act  con- 
tained shall  extend,  or  be  construed  to  extend  to 
the  city  of  Westminster.  In  au  action  for  goods 
sold  and  delivered,  where  the  only  issue  was  non 
est  factum^  raised  by  the  replication  to  a  plea  of 
the  release  of  one  joint  contractor,  pleaded  puis 
darrem  continuanee,  a  verdict  of  194l,  found  for 
the  plaintifl&,  was  reduced  by  the  Court  above 
to  U.  The  contract  was  made  and  the  cause  of 
action  arose  within  the  city  of  Westminster,  and 
not  elsewhere,  but  the  defendants  at  the  commence- 
ment of  the  suit  resided  in  Middlesex : — Held,  on 
an  application  to  enter  a  suggestion  for  double  costs, 
that  the  plaintiffs  were  not  bound  to  sue  in  the 
Middlesex  County  Court,  as  the  cause  of  action  arose 
in  Westminster. 

Quaere — Whether  the  provisions  as  to  costs  in 


Courts  of  Requests  Acts  apply  to  cases  where  Uie 
only  issues  in  the  cause  are  of  a  collateral  nataie. 
Todd  V.  Emly,  12  Law  J.  Rep.  («.«.)  £zch.374:  II 
M.  &  W.  610. 

By  an  act  establishing  a  court  of  requesti^  with 
jurisdiction  over  debts  to  the  amount  of  5L,  it  was 
enacted,  that  if  any  action  for  debts  recoverable  hj 
virtue  of  that  act  should  be  commenced  in  soy 
other  court,  the  plaintiffi  should  not,  by  reason  of 
a  verdict  for  them,  "  or  otherwise,"  be  entitled  to 
any  costs.  It  appeared  on  the  plaintifTs  affidants, 
and  was  not  denied  by  the  defendant,  that  the 
action  was  brought  to  recover  the  sum  of  &L  12a 
The  defendant  paid  into  court  the  sum  of  4^  I8i. 
6d.,  which  the  plaintiff  took  out  in  full  satisiaetiaa 
of  his  demand,  and  entered  a  nolle  pnseqm  as  to 
the  residue: — Held,  that  these  &cts  might  bs 
shewn  on  affidavit;  and  that  the  defendant  was  not 
entitled  to  enter  a  suggestion  on  the  roll  to  deprive 
the  plaintiff  of  costs.  Jordan  v.  Berwick,  1 1  Lsw  J. 
Rep.  (n  s.)  Exch.  1 ;  9  M.  &  W.  8;  1  DowL  P.a 
(n.8.)  102. 

To  entitle  a  defendant  to  exemption  from  costs  on 
the  ground  that  the  verdict  against  him  did  nst 
exceed  5/.,  and  that  he  ought  to  have  been  som- 
moned  to  the  Bolingbroke  Court  of  Requests  (43 
Geo.  3.  c.  78.)  as  a  person  *' trading"  within  the 
jurisdiction  of  tliat  court  :«r-Held,  that  he  was  bound 
to  shew  a  personal  trading  and  local  residence 
within  the  jurisdiction  of  the  court,  at  the  time  of 
action  brought 

Where  the  plaintifi^  in  an  action  of  trover  brooght 
in  the  superior  court,  recovered  a  verdict  sgsinst 
two  defendants  jointly,  with  5L  damages,  and  one 
of  the  defendants  only  resided,  and  might  have 
been  sued,  within  the  said  court  of  requests: — ^Held, 
that  such  defendant  was  not  entitled  to  enter  a  sug- 
gestion on  the  roll  to  deprive  the  plaintiff  of  lus 
costs.  Robinson  v.  Searson,  13  Law  J.  Rep.  (s.s.) 
C.P.  7;  7Sc.(nj.)523{  1  Dowl.  &  L.  P.C.  7d6. 

Where  an  action  for  a  debt  was  tried,  doring 
term,  before  the  nnder-sherifij  and  a  verdict  for  an 
amount  recoverable  in  a  local  court  of  requests  o)»- 
tained: — Held,  that,  notwithstanding  final  judg- 
ment had  been  signed,  and  the  costs  taxed,  the 
defendant  was  at  liberty  at  any  time  within  the 
first  four  days,  there  being  so  many  in  tenn,  to 
move  to  enter  a  suggestion  on  the  roll,  to  deprire 
the  plaintiff  of  costs.  Garratt  v.  Babington,  13  Lsw 
J.  Rep.  (n.8.)  Q.B.  103 ;  1  Dowl.  &  L.  P.C.  820. 

The  40th  section  of  the  Isle  of  Wight  Court  of 
Requests  Act,  46  Geo.  3.  c.  Ixvi,  which  enaeta, 
'*  that  if  any  action  or  suit  for  any  debt,  recoverable 
by  virtue  of  that  act  in  the  said  court  of  reqaesta, 
shall  be  commenced  in  any  other  court,  &c.,  the 
plaintiff  or  plaintifib  in  such  sction  or  suit  shall 
not,  by  reason  of  a  verdict  for  him,  her,  or  then,  «r 
otherwise,  have  or  be  entitled  to  any  costs  whatso- 
ever," applies  to  cases  in  which  the  defendant  has 
suffered  judgment  to  g^  by  default :  and  an  appli- 
cation to  deprive  the  plaintiff  of  costa,  nuide  after 
judgment  by  default,  is  in  time. 

The  11th  section  authorizes  the  commissionets 
to  determine  all  disputes  between  party  and  party 
for  any  sum  not  exceeding  6L,  in  all  actions  or 
causes  of  debt,  &c ;  and  the  12th  section  prohilHts 
the  commissioners  deciding  on  any  debt,  where  the 
title  to  any  freehold,  &c.,  or  any  chattels,  shall  be 
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Inronght  in  qnettion.  The  17tih  aection  enables 
parties  to  recover  debts  not  exceeding  5L  due  to 
them,  ^  by  or  from  any  other  person  or  persons 
whatsoeyer  inhabiting,  residing,  or  being  within  the 
•aid  Isle  of  Wight,  by  summons,"  &c. : — Held,  on 
an  application  to  deprive  the  plaintiff  of  costs  under 
the  40th  section,  that  it  was  enough  for  the  affi- 
davit to  bring  die  ease  within  the  11th  section, 
wiihoot  shewing  that  it  did  not  come  within  the 
12th  section.  Also,  that  under  the  17th  section  it 
was  enough  to  state,  that  the  defendant  resided  in 
the  Isle  of  Wight,  without  stating  that  he  was  liable 
to  be  summoned  to  the  said  court  of  requests.  But" 
hidge  V.  Marvin,  18  Law  J.  Rep.  (n.s.)  Exch.  65 ; 
12  M.  &  W.  8 ;  1  Dowl.  &  L.  P.C.  605. 

[And  see  Skerwin  v.  Swmdall,  and  Bartholomew 
▼.  Carter,  post  (I)]. 

(I)  Judge's  Certificate. 

[See  MarrioU  v.  Stanley,  anU  (B),— PMWpt  v.  Harris, 
ante  (B)  (f ),  and  (/).] 

The  Court  refused  to  interfere  to  deprive  a  plain- 
tiff' of  costs,  who  had,  in  an  action  of  debt  for 
2L  Ss,  9dL,  tried  before  the  sheri£^  recovered  a  ver- 
dict for  Is,  only,  though  it  appeared  that  the  defen- 
dant had  opposed  the  granting  of  the  order  to  try 
before  the  sherifl^  on  the  ground  that  that  officer 
would  have  no  ^ower  to  certify  to  deprive  the  plain- 
tiff of  his  costs,  under  the  statute  43  Eliz.  c.  6. 
Batchelor  v.  DndUy,  10  Law  J.  Rep.  (i9.8.)  C.P.  72 ; 
2  M.  &  G.  883. 

Upon  an  application  to  set  aside  a  certificate  for 
costs  granted  by  the  sheriff)  under  8  &^  4  Vict  c.  24, 
upon  the  ground  that  the  sheriff  had  at  first 
refused  the  certificate,  and  was  afterwards  induced 
to  grant  it  in  deference  to  the  judgment  of  others, 
the  Court  will  require  the  facts  to  be  established 
beyond  all  doubt. 

The  proper  mode  in  such  case  would  be,  that  the 
party  making  the  application  should  first  ascertain, 
from  the  sheriff  himself,  what  took  place.  Prffme 
V.  Browne,  1 1  Law  J.  Rep.  (n.8.)  C.P.  227 ;  1  Dowl. 
P.C.  (H.S.)  680. 

In  an  action  of  libel,  a  Judge  has  power  to  certify 
under  3  &  4  Vict.  c.  24,  that  the  grievance  for 
which  the  action  was  brought  is  wilful  and  malicious. 

The  words  in  the  statute,  '*  wilful  and  malicious," 
import  persona/  malice  and  ill  will  towards  the 
plaintiff  as  distinct  from  that  "malice  in  law" 
which  is  sufficient  to  support  an  action  of  libel. 
PoMter  V.  Pointer,  10  Law  J.  Rep.  (n.s.)  Exch.  464; 
8  M.  &  W.  895  ;  1  Dowl.  P.C.  (n.s.)  28. 

A  Judge  has  the  power  of  certifying  under  8  ft  4 
Yict.  c  24.  s.  2,  in  all  eases  where  it  sppears  from 
the  declaration  that  the  action  may  have  been 
brought  to  try  a  right,  although  no  question  of 
right  may  be  raised  in  the  subsequent  pleadings. 

Sembie—T}uit  such  certificate  should  be  granted 
immediately  after  the  trial,  and  at  all  events  not 
later  than  the  day  of  triaL  But,  if  the  certificate  is 
informally  drawn  up  at  the  trial,  it  may  be  amended 
afterwards ;  and  that  too,  after  a  rule  nisi  has  been 
granted  for  setting  it  aside.  Skuttleworth  v.  Cocker, 
10  Law  J.  Rep.  (n.s.)  C.P.  1 ;  2  Sc.  (n.s.)  47  ;  9 
Dowl.  P.C.  76. 

In  order  to  entitle  the  plaintiff  to  costs  under 
the  statute  8  &  4  Vict  c.  24,  a  certificate  that  an 
action  was  really  brought  to  try  a  right,  is  valid, 


although  not  applied  fbr  until  one  of  the  jurors  in 
another  cause  has  been  sworn,  and  not  actually 
given  until  the  whole  are  awom ;  and  although  the 
verdict  was  taken  late  at  night  by  the  associate,  after 
the  Judge  and  counsel  had  retired,  and  the  appli- 
cation was  not  made  until  the  following  morning. 
Hehneay.  Hedges,  12  Law  J.  Rep.  (n.8.)  a.B.  100. 

In  an  action  for  fraudulently  selling  medicines 
in  imitation  of  the  plaintifi^s,  and  wrapped  in  boxes 
bearing  the  same  inscription : — Held,  uiatthe  Judge, 
at  the  trial,  might  certify  under  the  8  &  4  Yiot 
o.  24.  s.  2,  that  the  action  was  brought  to  try  aright. 

Held,  also,  (fry  Maule,  /.),  that  even  though  the 
question  of  right  did  not  ariae  at  the  trial,  or  even 
if  from  the  record  it  appeared  impossible  that  the 
question  of  right  could  arise,  the  Judge  at  the  trial 
would  still  have  power  to  certify  under  the  statute, 
if  he  thought  the  bond  fide  intention  of  the  plaintifib, 
in  bringing  the  action,  waa  to  establish  a  right 

Semble — ^that  the  power  of  certifying  under  the 
act  does  not  extend  to  actions  of  assumpsit  Morison 
V.  Salmon,  10  Law  J.  Rep.  (n.s.)  C.P.  91 ;  2  M.  &  G. 
885. 

In  an  action  for  a  trespass  committed  after  verbal 
notice,  a  Judge  has  power  to  certify  under  8  &  4 
Vict  c.  24.  s.  2,  that  the  trespass  was  wilful  and 
malicious  notwithstanding  see.  8. 

Semble — That  in  cases  of  notice  in  writing  within 
section  8,  the  fact  of  such  notice  must  appear  on 
the  face  of  the  declaration,  or  there  must  be  a  sug- 
gestion entered  on  the  record.  Sherurin  v.  Swindall, 
13  Law  J.  Rep.  (n.s.)  Exch.  287 ;  12  M.  &  W.  788 ; 

I  Car.  &  K.  402. 

In  1838,  the  plaintiff  having  obtained  a  verdict, 
with  one  farthing  damages,  in  an  action  of  libel, 
the  Judge  certified  to  deprive  him  of  costs  under 
the  48  Eliz.  The  plaintiff  did  not  sign  judgment 
until  1841,  after  the  passing  of  the  statute  3  &  4 
Vict  c.  24,  which  repeals  the  provisions  of  the  43 
Elis.  as  to  costs  in  personal  actiona.  He  then 
signed  judgment,  and  gave  notice  to  tax  full  costs ; 
but  the  Master  refused  to  allow  more  than  one 
farthing.  The  plaintiff  afterwards  obtained  a  rule 
for  a  review  of  taxation,  which  was  argued;  but 
before  judgment  was  given,  the  statute  4  &  5  Vict 
c.  28.  was  passed,  under  which  statute  the  defendant 
obtained  a  rule  to  shew  cause  why  all  proceedings 
should  not  be  stayed,  on  such  terms  as  the  Court 
should  direct : — Held,  that  the  proceedings  should 
be  stayed,  upon  payment  by  the  defendant,  within 
three  weeks,  of  all  coste  incurred  by  the  plaintiff 
since  the  passing  of  the  statute  3  &  4  Viet  c  24, 
and  also  the  eosta  of  this  application. 

Held  also,  that  the  Court  would  not  review  the 
opinion  of  the  Judge,  who  certified  at  the  trial  to 
deprive  the  plaintiff  of  his  costs.  Merrick  v.  Wakleify 

II  Law  J.  Rep.  (n.s.)  Q.B.  249. 

The  plaintiff,  in  an  action  of  trespass  for  passing 
across  a  field,  had  given  notice  to  the  defendant 
not  to  trespass  on  the  field  \  the  defendant  justified 
under  a  right  of  way ;  the  plaintiff  traversed  the 
right  of  way  and  new  assigned;  the  defendant 
joined  issue  on  the  right  of  way,  and  suffered  judg- 
ment to  go  by  default  on  the  new  assignment ;  the 
jury  found  for  the  defendant  on  the  right  of  way, 
and  gave  the  plaintiff  Is.  damages  on  the  new 
assignment ;  and  the  Judge  refused  to  certify : — 
Held,  that  the  8  &  4  Will.  4.  c  24l  s.  8.  did  not  ap- 
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p\y,  and  the  plaoitiiT  waa  not  entitled  to  full  ooeto. 
Bourne  v.  Alcoek^  12  Law  J.  Rep.  (h.b.)  Cl,B.  258 ) 
4aB.621;  3G.&D.601. 

A  statute  deprived  the  plaintiff  in  any  action 
brought  for  anything  done  in  pursuance  of  the 
statute,  of  his  costs,  unless  the  Judge,  before  whom 
the  cause  was  tried}  should  certify  his  approbation 
of  the  action. 

The  plaintifir  brought  an  action  of  treapaas,  to 
which  the  defendant  pleaded  **not  guilty/'  without 
adding  the  words,  *'bv  statute."  After  trial  and 
verdict  for  the  plaintiff  the  Judge  not  having  certi^ 
fied,  the  Court,  on  motion,  referred  to  the  notes  of 
the  trial  to  ascertain  whether  the  action  was  brought 
for  anything  done  in  pursuance  of  the  statute. 

Qttore — If  in  such  a  case  a  suggestion  would  be 
necessary.  Bartholomew  v.  Carter,  11  Law  J.  Rep^ 
(n.8.)C.P.317;  1Dow1.(m.8.)213. 

The  words  in  the  Special  Jury  Act,  6  Geo.  4. 
o.  50,  8.  34,  *'  immediately  after  the  verdict,"  mean 
that  the  Judge  shall  certify  within  a  reasonable 
time  after.  Christie  v.  Riehardton,  12  Law  J.  Rep. 
(N.8.)  Exch.  86 ;  10  M.  &  W.  688 ;  1  Dowl.  P.O. 
(n.8.)  503. 

In  an  action  for  the  infringement  of  a  patent, 
brought  on  the  13th  of  July,  the  plaintiff,  to  entitle 
himself  to  treble  costs,  put  in  evidence  the  certifi- 
cate of  a  Judge  on  a  previous  trial,  under  the  statute 
6  &  6  Will.  4.  c.  83.  s.  3.  He  obUined  a  verdict, 
damages  1«.,  but  did  not  request  the  Judge  at  the 
second  trial  to  certify  under  the  statute  8  &  4  Vict, 
c  24.  s.  2,  which  received  the  royal  assent  on  the 
3rd  of  July,  ten  days  before  the  trial : — ^Held,  that 
this  latter  act  applied  to  the  present  action ;  that 
the  plaintifT  could  not  have  his  full  costs,  or  treble 
costs,  without  the  certificate  of  the  Judge  who  tried 
the  cause ;  and  that  a  Judge  had  no  power  to  grant 
the  certificate  alter  taxation.  And  quare,  whether 
a  Judge  has  power  to  grant  a  certificate  after 
another  cause  has  been  called  on — but  see  Thomp- 
son V.  Gibson.  Gillett  v.  Green,  1 0  Law  J.  Rep.  (n.8.) 
Exch.  124 ;  7  M.  &  W.  347 ;  9  Dowl.  P.C.  219. 

The  words  ''immediately  afterwards,"  in  the 

8  &  4  Vict.  o.  24,  mean  that  the  Judge  must  certify 
within  such  convenient  time  after  the  verdict,  as 
excludes  from  his  mind  the  operation  of  matters 
foreign  to  the  case. 

Therefore,  where  the  Judge  having  disposed  of 
the  last  cause  for  the  day,  immediately  adjourned 
the  Court,  and  retired  to  his  lodgings,  where,  within 
a  quarter  of  an  hour  after  the  verdict,  be  granted  a 
certificate  for  costs  in  that  cause,  on  the  application 
of  the  plaintiff*  s  counsel : — Held,  that  he  had  autho- 
rity to  do  so  under  the  statute.  Thompson  v.  Gihson, 
10  Law  J.  Rep.  (n.8.)  Exch.  241 ;  8  M.  fr  W.  281 ; 

9  Dowl.  P.C.  717. 

At  the  trial  of  a  cause,  a  verdict  having  been 
found  for  the  plaintiff  on  several  plea8,  and  for  the 
defendant  on  one  plea  to  the  whole  action,  the  Judge 
being  asked,  in  open  court,  to  certify  under  the 
8  &  4  Vict  c.  24,  and  being  of  opinion  that  the 
fourth  plea  was  bad  after  verdict,  said,  '*  I  certify, 
if  necessary,  that  the  right  came  in  question." 
No  indorsement  on  the  record  being  made,  and  the 
plaintiff  having  obtained  judgment  non  obstante 
veredicto : — Held,  that  the  certificate  might  be  in- 
dorsed afterwards;  what  took  place  at  the  trial 
being  an  arrangement  by  consent  of  all  parties, 


and,  therefore,  the  eertifiMte  nlttmatdiy  gifts  the 
same  as  if  given  on  that  day.  Jones  v.  JFttfiosit, 
14  Law  J.  Rep.  (n.s.)  Exck  76 ;  13  M.  &  W.420{ 

2  Dowl.  &L.  P.C.  247. 

In  an  action  of  treapass,  tried  on  the  27th  of 
June  1840,  the  plaintiff  obtained  a  verdict,  widi  U. 
damages,  leave  being  reserved  for  the  defendant  to 
move  to  enter  a  nonsuit  The  Judge  having  been 
applied  to,  to  certify  under  the  43  Etiz.  a  &  a  2, 
declined  to  do  so,  until  the  motion  for  a  nonant 
should  have  been  disposed  oL  On  the  3rd  of  June 
following  the  3  &  4  Vict  o.  24^  came  into  opeiatiaa. 
The  motion  for  a  nonsuit  waa  not  made,  and  on  the 
9th  of  November  the  Judge  certified: — ^Held,  that 
the  certificate  waa  null  and  void.  Morgan  v.  Thmn, 
10  Law  J.  Rep.  (n.6.)  Exch.  I2&i  7  M.  &  W.iOO; 
9  Dowl.  P.C.  226, 228. 

A  certificate  in  order  to  entitle  the  plaintiff  to 
costo,  under  the  stat  8  8c  4  Vict  c  2i,  that 
an  action  was  "  really  brought  to  try  a  right,  be- 
sides the  mere  right  to  recover  damages,"  is  valid, 
although  it  be  not  applied  for  until  one  of  the 
jurors  in  another  cause  has  been  sworn,  and  although 
it  be  not  actually  given  until  the  whole  of  them  are 
sworn.    Neknes  v.  Hedges,  2  Dowl.  P.C.  (n.8.)  8Ml 

The  Judge  upon  a  writ  of  trial,  has  no  power  to 
certify  under  the  Tower  Hamlets  Court  of  Reqaeats 
Act,  that  plaintiff  had  reasonable  and  probable 
cause  of  action  to  the  amount  of  5/. 

A  party  suing,  in  a  superior  court,  a  defendant 
subject  to  the  jurisdiction  of  the  Tower  Hamlets 
court  of  reqneets,  is  not  liable  to  pay  costs  npaa 
recovering  leas  than  40«.  if  tlie  debt  at  any  time 
exoeedSt  Elsiepr.Kirhp,9}A.&W.696;  IDovl 
P.C.(NJk)946. 

The  Court  haa  no  jurisdiction  to  reriew  the 
discretion  exerciaed  by  a  Judge  at  Nisi  Prios,  ia 
granting  a  certificate  for  oosta  under  the  statute 

3  &  4  Vict  c.  24l  8.  2.  Barker  v.  Hoitier,  10  Lsw 
J.  Rep.  (N.8.)  Exch.  474 ;  8  hi.  &  W.  513  i  1  Dowl 
P.C.  (113.)  32. 

(K)  Securitt  tor. 

[See  Pauper.] 

The  plaintiff  had  assigned  his  estate  to  tmatoei 
for  the  benefit  of  creditors,  and  afterwards  beesau 
insolvent  and  bankrupt  The  truatees  brought  an 
action  for  a  debt  due  to  the  plaintiff  prior  to  the 
aastgnment  It  appeared,  that  the  plaintiff  was  in- 
debted to  the  defendant,  prior  to  the  aaaignmeot, 
in  a  large  sum,  which  he  was  willing  to  set  off.  and 
that  he  was  merely  the  nominal  plaintiff: — Hdd, 
that,  under  these  circumstances,  the  defendant  was 
entitled  to  security  for  costs  from  the  trustees,  but 
was  not  entitled  to  plead  a  release  from  the  plaintiff 
Elliott  V.  Kendrick,  10  Law  J.  Rep.  (n.8.)  UB,  41 ; 

4  P.  &  D.  306 ;  9  DowL  P.C.  195. 

A  plaintiff  will  not  be  compelled  to  give  seeority 
for  costs  merely  on  account  of  his  poverty,  or  be- 
cause the  defendant  is  unable  to  ascertain  He  place 
of  his  abode.  Boss  v.  Jaques,  10  Law  J.  Rep.  (va) 
Ejcch.  306 ;  8  M.  &  W.  135 ;  9  Dowl.  P.a  737. 

The  Court  refused  to  compel  the  plaintiff  to  give 
security  for  costs,  upon  the  ground  that  be  was  an 
uncertificated  bankrupt,  except  upon  the  undertak- 
ing of  the  defendant  not  to  plead  the  bankruptej. 
Alexander  v.  Townley,  U  Law  J.  Rep.  (n.s.)  C.P. 
322;  5  Sc.  (n.8.)  452. 
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Ob  dSiehArglog  a  rule  tor  judgment  as  In  case  of 
a  noninit,  on  a  peremptory  undertaking,  the  Court 
will  not  impose  the  term  of  the  plainttflfs  giving 
security  for  costs  on  the  ground  of  his  having  made 
an  assignment  of  his  property  for  the  benefit  of  his 
creditors,  previous  to  the  commencement  of  the 
action.    Solomon  t.  Leek,  9  Dowl.  P.C.  861. 

The  Court  refuaed  to  compel  a  plaintifl;  who  was 
a  private  in  the  East  India  Company's  service,  in 
India,  to  give  seourity  for  costs,  although  it  was 
twom  to  be  the  custom  of  the  country  to  make 
their  soldiers  enlist  for  life,  and  not  to  allow  them 
to  return  to  England  unless  discharged.  Garwood 
V.  Bradbmm,  9  Dowl.  P.C.  103 1. 

A  foreigner,  whose  ordinary  domicile  was  in 
Fiance,  but  who  had  an  eatablishment  in  London, 
which  she  occasionally  visited,  brought  an  action 
ibr  goods  sold,  amounting  to  967^,  5601.  of  which 
the  defendant  admitted  to  be  due;  the  Court 
directed,  that  upon  payment  of  that  som  into  court, 
a  portion  of  it  should  be  retained  as  security  for  the 
costs  of  the  action.  Uremle  Le  Normand  v.  ike 
Prbue^Cofma,  11  Law  J.  Rep.  (if.a.)  C.P.  58. 

The  Court  will  not  call  on  the  frodtein  ami  of  an 
infant  plaintiff  to  give  security  for  coats,  on  the 
groimd  that  the  attorney  has  reftised  to  disclose  the 
residence  of  the  jnroekeiu  ami,  it  not  being  sworn 
that  he  is  in  insolvent  circumstances.  Hayee  v. 
Gsrr,  11  Law  J.  Rep.  (k.8.)  C.P.  Ill ;  1  Dowl.  P.C. 
(1LS.)  5S2. 

Where  a  defendant  in  ejectment  went  out  of  the 
jmiadiction  in  the  month  of  May,  with  the  know- 
ledge of  the  lessor  of  the  plaintiff,  and  afterwards 
obteined  a  rule  for  judgment  as  in  case  of  a  non- 
suit, which  was  discharged  in  the  following  Mi- 
diadmas  term,  and  snbeequently  gave  notice  of 
trial  by  proviso  for  the  next  Spring  Assises,  the 
Oemt  refosed  an  application  in  the  following  Easter 
tom,  to  compel  the  defendant  to  give  security  for 
costs,  although  an  application  had  been  made  to  a 
Judge  at  chambers,  previous  to  Easter  term,  and 
a  temporary  order  for  security  for  costs  taiade  by 
a  Ju^pe.  Doe  d.  Somert  v.  Broad,  1  Dowl.  P.C. 
(ir.8.)  857. 

In  sn  action  by  husband  and  wife  for  a  personal 
injury  to  the  wife,  the  husband,  if  resident  abroad, 
mast  give  security  for  costs,  although  the  wife 
resides  in  England. 

It  lies  on  tl^  defendant  to  shew  that  the  plaintiff's 
absence  is  not  a  mere  temporary  absence ;  but  an 
allegation  in  the  affidavit  that  the  plaintiff  is  ren* 
ittU  at  a  place  out  of  the  kingdom  is  primd  facie 
safficient  Hmmer  v.  Bianglee,  18  Law  J.  Rep. 
(WA)  Ezch.  84;  12  M.  &  W.  818;  1  DowL  &  L. 
P.C.  394. 

'Where  a  plaintiff  has  been  compelled  to  girt 
security  for  costs,  on  the  ground  that  he  was  out  of 
the  jurisdiction:  on  an  application  to  discharge 
tbe^  rale  for  that  security,  on  the  ground  of  the 
plaintiff's  return  to  this  country,  with  an  intention 
permanently  to  reaide  here,  it  is  not  sufficient  for  the 
plaintiff's  attorney's  clerk  to  make  an  affidavit  to 
thateflect  Thraeherr, Bmek, 2 Dowl. P.C.(n.b.)51. 

^  Where  a  plaintiff  was  resident  out  of  the  jurisdic- 
tion, the  Court  discharged  a  role  for  security  for 
costs,  on  the  plaintiff  consenting  to  set  off  any  costs 
to  which  he  might  become  liable  in  the  action, 
against  a  judgment  obtained  by  him  against  the 


defendant    Briitowe  v.  Needham,  10  M.  ft  W.  799  r 
2  Dowl.  P.C.  (n.8.)  658. 

A  party  made  defendant  under  an  interpleader 
rule  is  entitled  to  security  for  costs  against  a  plain- 
tiff, a  foreigner,  although  the  original  defendant 
had  not  required  security.  Bena%eeh  v.  BautU, 
14  Law  J.  Rep.  (n.s.)  C.P.  148 ;  2  Dowl.  &  L.  P.C. 
801. 

A  defendant  may  call  for  security  for  costs  against 
a  plaintiff  foreigner  at  any  time  before  issue  joined, 
though  under  terms  to  take  short  notice  of  trial. 
Wett  v.  Cook,  14  Law  J.  Rep.  (m.b.)  C.P.  151 ;  2  Dowl. 
ft  L.  P.C.  834. 

In  order  to  obtain  security  for  costs,  on  the 
ground  of  the  plaintiff's  residing  out  of  the  jurisdic- 
tion of  the  Court,  the  affidavit  ought  to  state  not 
merely  information  and  belief,  but  some  fact  on 
which  such  belief  is  founded.  A  statement  that 
the  defendant  '*  had  been  informed  and  verily  be- 
lieves that  the  plaintiff  is  resident  abroad"  is  in- 
sufficient Joynee  v.  ColUneen,  14  Law  J.  Rep. 
(n.8.)  Exch.  2;  18M.ftW.  558;  2  DowL  ft  L. 
P.C.  449. 

Where  a  rule  nin  for  security  for  costs  was  dis- 
charged, and  the  defendant  afterwards  applied  by 
summons  to  a  Judge  at  chambers  on  different  facts, 
and  obtained  an  order  for  security  for  costs,  the 
Court  made  a  rule  to  rescind  that  order  absolute, 
with  costs.     Ibid. 

Where,  on  the  trial  of  an  ejectment,  a  verdict 
waa  found  for  the  plaintifl^  subject  to  a  special  case, 
and  before  the  special  case  was  stated  the  lessor  of 
the  plaintiff  died,  the  Court  discharged  a  rule  to 
stay  proceedings  in  the  action  upon  the  terms  of 
the  representative  of  the  lessor  of  the  plaintiff  giv- 
ing security  for  costs.  Doe  d*  ike  Earl  rf  Bgremont 
V.  Steeene,  14  Law  J.  Rep.  (n.a.)  Q.B.  258. 

Where  the  party  propounding  becomes  bankrupt, 
security  for  costs  required.  OokUe  v.  Murray, 
2  Curt.  797. 

(L)  Taxation  of. 
(a)  IngeneraL 

The  directions  to  taxing  officers  authorising  them 
to  allow  IL  10«.  for  declarations,  &c.  on  a  bill  of 
exchange,  do  not  apply  where  more  than  one  action 
is  brought  on  the  same  bill,  but  in  such  cases  the 
declarations  must  be  taxed  according  to  their  length. 
Phipps  V.  Field,  9  Dowl.  P.C.  738. 

In  case,  for  a  deoeitful  representation  upon  the 
sale  of  a  shin,  the  declaration  stated,  that  the 
defendants,  well  knowing  that  the  vessel  was  not  fit 
and  entitled,  according  to  the  rules  at  Lloyd's,  to 
be  classed  in  a  certain  class  and  have  a  certain 
mark  in  the  register  book,  by  falsely  representing 
that  the  vessel  was  fit  and  entitled,  ftc,  sold  it  to 
the  plaintiA;  whereas  it  was  not  entitled,  as  the 
defendants  well  knew.  The  first  plea  was,  not  guilty ; 
and  the  second  traversed  the  allegation  in  the  de- 
claration as  to  unfitness.  The  jury  found  that  the 
vessel  was  unfit,  but  that  the  defendants  did  not 
know  it  to  be  so;  and  the  verdict  was  entered  for 
the  defendants  on  the  first  issue,  and  for  the  plaintiff 
upon  the  second. 

Upon  taxation  of  costs,  the  Master  allowed  to 
the  plaintiffs  the  costs  of  their  witnesses,  upon  the 
issue  as  to  the  unfitness,  on  which  the  plaintifl!H  had 
succeeded,  and  refused  to  allow  to  the  defendants 
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tbe  costs  of  their  witnesses,  who  had  failed  to  prove 
the  fitness: — Held,  that  the  taxation  was  proper,  as 
the  defendants  had  raised  a  distinct  issue  as  to  the 
fitness  of  the  Tessel,  though  that  would  have  been 
inrolved  under  the  general  issue. 

Whether,  if  not  guilty  only  had  been  plesded, 
and  the  jury  had  found  as  above,  this  count  was 
divisible  for  the  purpose  of  costs — qtugre.  Daniel 
y.  Barry^  12  Law  J.  Rep.  (k.b.)  Q.B.  113;  4  Q.B. 
59;  8G.&D.277. 

One  of  several  pleas  having  been  demurred  to, 
and  issues  joined  on  the  other  pleas;  the  plaintifls, 
having  succeeded  on  the  demurrer,  afterwards 
obtained  the  usual  side-bsr  rule  to  discontinue, 
pursuant  to  Reg.  Oen.  HiL  term,  2  Will.  4.  pi.  106, 
and  taxed  their  costs.  The  Master,  on  the  taxa- 
tion, allowed  the  plaintiffs'  costs  on  the  demurrer 
against  the  defendant's  costs  on  the  discontinuance, 
and  gave  the  plaintiffs  his  allocatur  for  the  balance: 
— Held,  on  motion  to  review  the  taxation,  or  to  set 
aside  the  side-bar  rule, — first,  that  the  plaintiffs 
were  entitled  to  the  costs  of  the  demurrer;  and, 
secondly,  that  the  defendant  was  not,  by  the  plain- 
tiffi'  proceedings,  deprived  of  his  writ  of  error;  but 
that  he  was  entitled,  if  he  required  it,  to  a  separate 
taxation  of  costs,  and  to  an  entry  of  judgment 
accordingly,  with  a  view  to  his  bringing  a  writ  of 
error  on  the  ju dgment  of  the  demurrer.    The  Mayor ^ 

tc,  of  Maccle^ld  v.  Oee,  14  Law  J.  Rep.  (n.s.) 
xch.  44 ;  2  Dowl.  &  L.  P.C.  418. 

The  Court  refused  to  interfere  with  the  discretion 
of  the  Master,  in  allowing  the  costs  of  the  day  of 
the  defendant's  witnesses,  upon  the  plaintiff  not 
proceeding  to  trial,  though  it  was  alleged  such 
witnesses  were  incompetent  without  a  release  from 
the  defendant,  and  no  such  release  had  been  given. 
Curling  v.  Evans,  10  Law  J.  Rep.  (it.b.)  C.P.  113; 
2  M.  &  O.  349. 

Where  an  arbitrator  directs  that  one-third  of  the 
costs  of  the  reference  shall  be  borne  by  the  plain tifi^ 
snd  the  other  two-thirds  by  the  defendant,  the 
allocatur  should  direct  the  defendant  to  pay  the 
plaintiff  two-thirds  of  the  costs  incurred  by  the 
plaintiff,  less  one-third  of  the  costs  which  have  been 
mcurred  by  the  defendant  ffaltoH  v.  Ingram,  10 
Law  J.  Rep.  (n.s.)  C.P.  188. 

Three  actions  by  the  same  plaintiff  against  dif- 
ferent defendants,  were  referred  to  an  arbitrator, 
who  awarded  that  each  party  should  pay  half  tbe 
costs  of  the  reference  and  award.  The  Master 
having  allowed  the  attorney  who  attended  the  arbi- 
tration for  all  the  defendants  one-third  only  of  the 
usual  travelling  expenses,  according  to  the  rule 
relating  to  the  costs  of  actions; — Held,  that  the 
taxation  was  wrong;  and  that  the  Master  should 
have  calculated  the  costs  on  both  sides,  and  have 
divided  the  amount  by  two.  Day  v.  Norrit,  1 1  Law 
/.  Rep.  (n.s.)  Exch.  62  ;  1  Dowl.  P.C.  (n.s.)  358. 

Judgment  as  in  case  of  a  nonsuit  having  been 
signed  in  an  action  for  a  malicious  prosecution,  the 
Master,  in  taxing  the  defendant's  costs,  allowed 
three  copies  of  the  short-hand  writer's  notes  of  the 
evidence  on  the  trial  of  the  prosecution,  considering 
himself  bound  by  the  certificate  of  counsel  that  they 
were  necessary: — Held,  that  the  Master  was  wrong 
in  considering  himself  bound  by  the  certificate,  and 
was  directed  to  review  his  taxation,  in  order  that  he 
might  exercise  his  discretion  as  to  the  propriety  of 


the  allowance.    May  v.  Tarn,  18  LawJ.Ret>.(ii.s.) 
Exch.  234;  12M.&W.780;  1  Dowl. &L. P.C. 997. 

The  Court  will  not  interfere  with  the  discretioD 
of  the  Master  as  to  the  costs  of  an  attorney  for 
going  abroad  to  attend  a  commission  fiir  the  ex- 
amination of  a  witness.  Camel  v.  Dempsey,  I  Dovl 
P.C.(N.8.)428. 

The  defendant  was  served  with  a  writ  of  sammons 
on  the  Ist  of  October;  on  the  7th,  before  appear* 
auce,  he  applied  to  the  plaintiff  to  settle  the  action, 
and  terms  were  agreed  upon ;  upon  taxation  df 
costs,  at  which  the  defendant,  although  served  widi 
notice,  did  not  attend,  the  Master  allowed  the 
plaintiff  the  costs  of  a  declaration  and  particnlan; 
the  dates  did  not  appear  by  the  afiidavits  or  Irill  of 
costs  to  have  been  brought  before  the  Master;  the 
Court,  on  motion  for  a  review  of  the  taxation,  on 
the  ground  that  the  costs  of  the  declaration  and 
particulars  ought  to  have  been  allowed,  sent  back 
the  bill  to  the  Master,  and  directed  the  cosU  of  the 
motion  to  be  in  his  discretion,  for  that  the  plaintiff 
not  having  brought  the  dates  before  his  notice,  he 
had  no  opportunity  of  exercising  his  judgment  on 
the  matter  in  dispute.  Pook  v.  Bnrrows,  2  DowL 
P.C.(n.8.)858. 

In  an  action  against  three  defendants,  idn 
appeared  and  pleaded  jointiy,  and  were  represented 
by  the  same  counsel,  one  of  the  defendants  had  t 
verdict  upon  all  the  issues.  The  plaintiff  recoTered 
against  the  other  two.  The  Master  was  directed, 
in  the  taxation  of  the  plaintifi^  costs,  to  deduct 
from  them  the  separate  costs  of  the  aueeessfol  de- 
fendant, and  a  third  part  of  the  joint  costs,  nnleis 
special  circumstances  satisfied  him  that  a  smaller 
proportion  ought  to  be  allowed.  Nomumr,CkminM, 

1 1  Law  J.  Rep.  (m.8.)  C.P.  191 ;  1  DowL  P.C.  (hj.) 
718. 

In  trover  the  issue  on  not  guilty  was  found  ftr 
the  defendant,  and  other  issues  for  the  plaintiff 
The  defendant  taxed  his  costs  on  the  issue  found 
for  him,  and  they  were  paid  by  the  plaintifiC  Nearly 
a  year  after  the  plaintiff  applied  to  the  Matter  to 
tax  the  costs  of  the  issues  which  were  found  for 
him,  but  this  the  Master  declined  to  do.  The  Comt 
refused  a  rule  to  set  aside  a  Judge's  order  directing 
the  taxation  to  be  made,  ff^atton  v.  Boyn,  14  Law 
J.  Rep.  (N.8.)  Exch.  110;  18  M.  &W.6a5;S 
Dowl.  &  L.  P.C.  668. 

Upon  a  taxation  of  plaintiflfs  costs,  the  Master 
is  not  bound  by  the  usual  practice,  of  disallowing 
the  costs  of  briefs  to  more  than  two  counsel,  anks 
more  than  ten  witnesses  are  examined  at  the  trial 
He  is  to  exercise  his  discretion  on  all  the  eireum- 
stances  of  the  case,  the  main  thing  to  be  considered 
being  tbe  number  of  witnesses  to  be  examine!.. 
Sharp  V.  Athby,  18  Law  J.  Rep.  (n.s.)  Exch.  SSs; 

12  M.  &  W.  782 ;  1  Dowl.  &  L.  P.C.  998. 
Where  the  defendant,  in  an  action  tried  before 

the  under-sheriff,  desired  his  attorney  to  procure 
the  assistance  of  counsel,  although  informed  that 
the  expense  would  be  heavy,  and  would,  in  say 
result  of  the  trial,  fall  upon  himself: — ^Held,  that 
the  attorney  who  had  procured  counsel  accordingly 
was  entitled,  on  taxation,  to  the  costs  of  brief  and  fee 
to  counsel,  as  against  the  defendant.  In  re  Stri^ 
14  Law  J.  Rep.  (N.s.)  Exch.  63  ;  18  M.  &  W.  477. 

An  action  of  trespass  was  brought  against  a  minor 
and  his  father.    The  minor  plei^ed  not  guilty,  by 
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hiB  iather  A8  hit  guardian,  and  the  father  pleaded 
two  other  special  pleas,  by  the  same  attorney.  Upon 
the^  trial*  a  verdict  was  found  for  the  minor,  and 
agninat  the  father ;  and  on  the  taxation  of  costs,  the 
Master  allowed  no  mileage  to  the  defendants'  attor- 
ney, and  only  one  guinea  for  his  attendance  on  the 
trial.  He  also  allowed  for  only  four  sheets  of  the 
briefa,  and  a  small  proportion  of  counsel's  fees,  and 
only  a  moiety  of  the  expenses  of  one  witness,  who 
was  aubpoenaed  with  another  witness  to  speak  to 
(acta  material  for  the  son's  defence.  The  Court 
Beiosed  to  refer  back  the  question  as  to  the  allowance 
in  respect  of  the  briefs  and  counsel's  fees,  but 
directed  the  Master  to  review  his  taxation  with 
respect  to  the  mileage  and  attendance  of  the  attorney, 
and  alao  theezpenaes  of  the  two  witnessea  Alder- 
son  V.  fFaitiell,  IS  Law  J.  Bep.  (N.t.)  aB.  254;  2 
DowL  &  L.  P.C.  127. 

(fr)  Scale  qf  Taxation, 

In  an  action  of  debt  for  a  sum  exceeding  20i.,  the 
defendant  pleaded  as  to  part,  a  tender  before  action 
brought,  and  to  the  residue  nunquam  indebitatus. 
The  money  paid  into  court  on  the  plea  of  tender  was 
accepted,  and  a  nolle  pme^i  entered  as  to  that,  and 
at  the  trial  the  plaintx£f  had  a  verdict  for  a  balance 
of  13/.: — Held,  that  the  costs  must  be  taxed  on  the 
reduced  scale  applicable,  according  to  the  **  direc- 
tions to  taxing  officers,"  Hilary  term,  4  Will  4,  to 
a  recovery  of  a  sum  under  20L  Dixon  v.  Waiker^ 
10  Law  J.  Rep.  (n.8.)  Exch.  43 ;  7  M.  &  W.  214; 
8  Dowl.  (11.8.)  P.C.  837. 

The  defendant  having  pleaded  part  payment 
before  action  brought,  and  as  to  the  residue  payment 
into  coart  of  the  sum  of  19^.  \2s,  8d.,  which  the 
plaintiff  took  out  of  court,  it  appeared  that  part  of 
the  sum  paid  by  the  defendant,  namely,  13/.,  had 
been  paid  rfter  action  brought  A  verdict  having 
been  taken  for  \ZL  : — Held,  that  as  the  plaintiff's 
demand  exceeded  20£..  he  was  entitled  to  have  his 
costs  taxed  on  the  higher  scale,  within  the  rule  of 
HiL  Vac,  4  Will.  4:  Fevnter  v.  Boggeit,  1 1  Law  J. 
Bep.  ( JI.8.)  Exch.  8 ;  9  M.  &  W.  20 ;  1  Dowl.  P.C. 
(M.a.)  406. 

The  rule  of  Hilary  term,  4  Will.  4,  which  directa 
that  in  assumpsit,  debt,  or  covenant,  where  the  sum 
recovered  shall  not  exceed  20/.,  the  plaintiff's  costs 
shall  be  taxed  according  to  the  reduced  scale,  applies 
to  a  defendant's  costs  where  he  succeeds. 

Where  a  writ  of  trial  to  the  sheriff  had  been 
applied  for  by  the  plaintiff  and  refused,  the  demand 
be&ng  under  20/.,  and  the  defendant  obtained  judg. 
ment  as  in  case  of  a  nonsuit,  the  Master  having 
taxed  the  defendant's  costs  on  the  reduced  scale, 
the  Court  refused  to  review  the  taxation.  Williamton 
Y.Ueatk,  12  Law  J.  Rep.  (m.8.)  aB.168;  3G.&D. 
474l 

Where  there  were  counts  for  unliquidated,  and  also 
eounts  for  liquidated  damages,and  after  judgment  by 
defiuilt,  and  notice  of  executing  a  writ  of  inquiry, 
the  defendant  obtained  an  order  to  stay  all  further 
proceedings  on  payment  of  the  sum  of  16/.  14«.  8i. 
and  costs: — Held,  that  the  costs  must  be  taxed  on 
the  reduced  scale  applicable  to  a  verdict  under  20/. 
Hom  V.  Poeodt,  12  Law  J.  Rep.  (k.8.)  Q.B.  274 ;  2 
DowLP.C.(n.8.)  948. 

To  an  action  against  the  sheriff  to  recover  the 
sum  of  19/.,  the  defendant  pleaded  that  he  was  never 
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indebted,  and  successftilly  rensted  an  applicatioB 
by  the  plaintiff  to  try  the  cause  before  the  coroner, 
on  the  ground  that  such  a  course  was  not  warranted 
bv  the  statute  3  &  4  Will.  4.  c.  42.  s.  17.  The 
laintiff  then  proposed  to  try  the  cause  before  the 
udge  of  the  Palace  Court,  or  to  change  the  venue, 
but  the  defendant  refused.  The  defendant  after- 
wards took  out  a  summons  for  leave  to  withdraw  his 
plea,  and  suffer  judgment  by  default,  and  an  order 
to  that  effect  was  made  without  any  mention  of  costs. 
The  Master  having  taxed  the  plaintiff's  costs  on  the 
higher  scale, — Held,  that  the  Master  was  not  war- 
ranted in  BO' doing  by  the  "directions  to  taxing 
officers,"  Hilary  vacation,  4  Will.  4,  no  stipulation 
to  that  efSed  having  been  made :  and  the  Court 
ordered  a  review  of  the  taxation. 

Sewtbie — That  the  coroner  has  no  power  to  try 
issues  under  the  3  &  4  Will.  4.  c.  42.  s.  17.  Levy 
V.  Magnay,  12  Law  J.  Rep.  (n.s.)  Exch.  345;  10 
M.  &  W.  664 ;  2  Dowl.  P.C.  (n.s.)  512. 

An  action  having  been  settied,  and  proceedings 
stayed  by  a  Judge's  order,  on  the  payment  of  less 
than  20L  into  court,  the  Master  having  taxed  on 
the  usual  scale,  and  a  Judge  by  order  directed  him 
to  review  his  taxation  and  tax  on  the  lower  scale, 
according  to  mle  Hil.  term,  4  Will.  4,  this  Court  will 
not  rescind  such  order,  on  a  suggestion  that  the 
cause  is  one  which  would  have  been  proper  to  be 
tried  before  a  Judge.  Keppel  v.  SkiUson,  12  Law  J. 
Rep.  (h.b.)  as.  323 ;  1  D.  &  M.  87. 

The  directions  to  taxing  officers,  Hilary  vacation, 
4  Will.  4,  do  not  apply,  in  terms,  to  a  defendant's 
costs.  A  defendant's  costs  may  be  within  the  spirit 
of  the  directions,  and  in  such  cases  the  Court  will 
not  interfere,  where  the  Master  has  taxed  a  success- 
fill  defendant's  costs  upon  the  reduced  scale. 

But  where  in  an  action  brought  to  recover  the 
sum  of  51.,  as  a  fine  payable  on  the  admission  of  the 
defendant  to  copyhold  premises,  the  plaintiff  ob- 
tained a  special  jury,  and  upon  reference  of  the 
cause  to  arbitration,  the  defendant  succeeded,  but 
obtained  no  certificate  that  it  was  a  fit  cause  to  be 
tried  before  a  Judge, — the  Master  having  taxed 
the  costs  upon  the  usual  scale,  the  Court  held  that 
he  had  done  rightiy.  Richardson  v.  Kensit,  13  Law 
J.  Rep.  (n.8.)  C.P.  17;  1  Dowl.  &  L.  P.C.  748. 

Cross  actions  and  all  matters  in  difference  were 
referred  to  an  arbitrator  by  a  Judge's  order,  which 
directed  that  the  costs  of  one  of  the  actions,  and  of 
the  reference,  should  abide  the  event,  and  that  the 
costs  of  the  other  should  be  in  the  discretion  of  the 
arbitrator.  No  power  was  given  to  enter  up  judg- 
ment, or  to  give  any  certificate.  The  arbitrator 
having  awarded  17/.  3«.  to  the  plaintiff,  in  one  of 
the  actions,  and  that  each  party  should  bear  his 
own  costs  of  the  other  action: — Held,  that  the  Mas- 
ter ought  to  have  taxed  the  costs  on  the  reduced 
scale,  prescribed  by  the  **  directions  to  taxing 
officers,*'  Hilary  term,  4  Will.  4,  although  the  nn- 
successful  party  had  resisted  efifectually  a  summons 
to  trv  his  action  before  the  sheriff,  on  the  ground 
that  he  claimed  more  than  20/L  EUeman  v.  WilUams, 
13  Law  J.  Rep.  (n.8.)  Q.B.  219 ;  2  Dowl.  &  L.  P.C. 
46. 

The  plaintiff  in  an  action  for  his  improper  dis- 
missal from  the  defendant's  service,  recovered  20A 
damages.  The  Judge  did  not  certify  that  the  cause 
was  proper  to  be  tried  before  him.    It  was  ad- 
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Uiat  it  could  not  haye  been  tried  before  tbe 
': — Held,  that  the  plaintiiF  was  entitled  to 
hxwe  hia  costs  taxed  upon  the  higher  scale.  WaU 
iker  T.  Meu,  14  Law  J.  Rep.  (n.s.)  0.6.  230. 

(e)  Reviewal  (^  Taxation, 

[See  ante^  (a).] 

The  Court  will  not  order  a  reviewal  of  taxation 
before  the  Master  has  made  his  allocator,  as  he  has 
not,  until  dmng  so,  finally  decided  what  costs  he 
will  allow.  Sellman  ▼.  Boom,  10  Law  J.  Rep.  (m.8.) 
Exeh.  493;  8  M.  &  W.  652;  1  DowL  P.O.  (n.s.)' 
IL 

On  taxation  of  costs,  if  doubt  exists  as  to  whether 
a  witness  was  material  and  necessary,  and  the 
Master  allows  the  charge  upon  certificate  of  connsel 
in  the  cause,  the  Court  will  not  review  the  taxation. 
MiarskaU  v.  Parsont,  9  DowL  P.C.  251. 

{d)  Cotts  of  Taxation, 

Where  a  sheriff  takes  a  greater  amount  of  fees 
than  by  the  scale  made  under  the  7  Will  4.  &  1  Vict 

c.  55,  he  is  entitled  to  receive,  and  on  a  taxation 
nnder  a  Judge's  order  by  consent,  the  amount  of 
his  claim  is  reduced,  the  Court  cannot  compel  him 
to  pay  the  costs  of  taxation,  under  section  4,  that 
section  only  applying  to  cases  where  the  taxation 
hMB  proceeded  m  consequence  of  a  complaint  to  the 
court,  oader  section  3.  CurleuHi  v.  Bird,  1  DowL 
P.C.  (».«.)  752. 

(M)  Patmbut  of. 

(a)  Sule/or,  and  Execution  under  1  ^T  2  Fict, 
c.  110. «.  18. 

A  Judge's  order  directed  a  reference  to  the  Mas- 
ter, and  £at  the  costs  of  the  application  should  be 
in  his  discretion.  The  Master,  by  indorsement  on 
the  order,  allowed  the  plaintifib  R  10«.  for  the  costs 
of  the  application : — Held,  that  the  plaintifis  might 
issue  execution  for  the  amount,  without  any  further 
application  to  the  Court.  Watson  v.  Holeombe,  II 
Law  J.R^.  (if.s.)  C.P.  190. 

A  pArty  entitled  to  costs  under  an  interpleader 
order,  is  not  bound  to  take  out  execution  under  the 
Interpleader  Act,  1  &  2  Will.  4.  c.  58.  s  7,  but  may 
make  the  order  a  rule  of  court,  and  have  execution 
nnder  1  &  2  Vict  c  110.  s.  18.  CetU  v.  Bartlett, 
11  Law  J.  Rep.  (h.b.)  Exch.  298 ;  9  M.  &  W.  840 ; 
I  DowL  (h.*.)  928. 

The  Master  having  made  his  allocatur  upon  a 
r«le  for  the  costs  of  the  day,  which  directed  the 
costs  to  be  paid  *'  if  it  shall  appear  to  the  said  Mas- 
ter that  costs  ought  to  be  paid,"  the  Court  dis- 
charged a  subsequent  rule  nisi  for  the  payment  of 
these  costs,  as  being  unnecessary.  Wright  v.  Bur- 
romghes,  13  Law  J.  Rep.  (n.s.)  aB.  248;  2  DowL 
&  L.  P.C.  94. 

(6)  Attachment. 

On  a  motion  for  an  attachment  for  non-payment 
of  costs,  it  appeared  that  the  service  of  the  copy  of 
tbe  rule  of  court,  and  the  demand  of  costs,  had  been 
made  by  a  bdliff  instead  of  the  attorney,  and  the 
attorney  had  afterwards  made  a  demand  of  the  costs, 
but  had  not  served  a  copy  of  the  rule  of  court: — 
Held,  insufiicient  to  obtain  the  attachment    Doe 

d.  Sturgess  v.  Ward,  12  Law  J.  Rep.  (n.8.)  Q.B. 
139;  2  Dowl.  P.C.  (n.8.)  706. 


To  obtain  an  attachment  for  non-payment  of  costs, 
under  s  rule  of  court  directing  payment  to  the  pro- 
secutor or  his  attorney,  it  is  sufficient  that  the 
affidavit  should  du^lose  that  the  attorney  on  the 
record  made  the  demand,  and  that  the  costs  had  not 
been  paid  to  himself  or  the  prosecutor ;  without  any 
farther  statement  of  the  attorney's  auttiority. 

An  attachment  will  issue  for  non-payment  of  costs, 
where  an  indictment  against  parishioners  for  non- 
repair of  a  highway,  has  been  tried  at  the  assizca, 
and  the  Judge  has  certified  that  the  defence  waa 
frivolous  and  vexatious.  Bjsgtna  v.  ike  InkabUantt 
ofPembridge,  12  Law  J.  Rep.  (n.b.)  Q.B.  259. 

(c)  To  Co^endanU 

In  an  action  on  contract  against  A  and  B,  who 
appeared  separately,  judgment  having  been  irregn- 
larly  signed  against  both,  A  applied,  by  his  sfctoiney, 
to  a  Judge,  at  chambers,  to  set  it  aside  with  cost^ 
which  was  opposed,  on  the  ground  that  B,  his  co- 
defendant,  had  taken  out  a  summons  for  time  to 
plead.  The  judgment  was  set  aside  with  costs,  which 
the  plaintiff  bond  fide  paid  to  B,  who  lived  near  him : 
— Held,  that  the  application,  though  made  in  the 
joint  action,  having  been  an  independent  one  on  the 
part  of  A,  payment  to  B  waa  no  satisfaction  of  these 
costs.  Showier  v.  Stoakes,  1 3  Law  J.  R^.  (n.8.)  Q.B. 
280 ;  2  Dowl.  &  L.  P.C.  2. 

(N)  In  thb  Ecclesiastical  Coubts. 

Motion  to  enforce  payment  of  costs  in  a  suit  for 
subtraction  of  tithes,  notwithstanding  an  appeal, 
under  stat  82  Hen.  8.  c  7,  rejected,  the  proceeding 
in  the  cause  being  under  stat  2  &  8  Edw.  6.  c.  IS. 
F\fe  V.  Blunt,  2  Curt  914. 

(O)  In  Criminal  Cases. 

To  entitle  the  prosecutor  of  an  indictment,  which 
has  been  removed  by  certiorari,  to  costs^  under  the 
provisions  of  l>  W.  &^M.  c.  11.  s.  8,  he  must  he  a 
party  grieved  or  injured  by  the  thing  complained 
of  in  me  indictment  Therefore,  where  the  defien- 
danta  were  convicted  upon  an  indictment  for  a  libel, 
as  tending  to  incite  to  a  breach 'of  the  peace,  upoa 
the  prosecution  of  a  private  individual,  not  darned 
in  the  libel : — Held,  that  he  was  not  a  party  grieved 
or  iigured,  within  the  statute,  and  was  not  entitled 
to  the  costs  of  prosecuting  the  indictment  Begina, 
on  the  prosecution  cfThomicrqft,  v.  CaUeeott,  11  Lav 
J.  Rep.  (N.s.)  M.C.  61 ;  1  DowL  P.C.  <N.8.)  6&S. 

An  indictment  preferred  at  the  Middlesex  Quar- 
ter Sessions,  at  the  instance  of  the  Commisdoners 
of  Police,  (who  are  also  Justices,)  appointed  under 
the  10  Geo.  4.  c  44,  for  an  assault  upon  a  pohce 
officer  in  the  execution  of  his  duty,  was  removed  hy 
the  defendants  by  writ  of  cerftomrs  into  the  Cooitof 
Queen's  Bench,  and  they  afterwards  suffered  judg- 
ment by  default: — Held,  that  the  Commissionen 
were  entitled  to  the  costs  of  the  prosecution,  noder 
6  8i6  Will,  &  M.  c.  11.  s.  3,  if  not  as  Justices,  at 
all  events  as  "  civil  officers  who  prosecuted  on  ac- 
count of  a  fact  done,  which  it  concerned  them  to 
prosecute." 

When  a  record  has  been  thus  brought  into  eoart, 
the  Court  will  look  at  it  for  any  ptu^oses  that  may 
be  necessary.  Regina  v.  the  Earl  qf  Waidegrttse,  11 
Law  J.  Rep.  (n.s.)  M.C.  19  ;  1  O.  &  D.  615. 

A  Judge  at  Nisi  Prius  ia  empowered  by  statate, 
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5  &  6  WHL  4.  c.  50.  s.  95,  to  make  an  order  for 
payment  of  the  coats  of  the  proaecution,  though  the 
indictment  had  been  removed  from  the  aessiona  by 
certwraru  Regma  t.  the  InkahUmUs  vf  QtttU 
Brottghtom,  2  M.  &  R.  444. 

(P)  In  Erroe. 
[See  Qtro  WARBANTa] 
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[D)  Specipic  Pbrformance. 

[£)  Plea. 

[F)  Demurrer. 

[6)  Petitioit. 

[H)  Rbhearino  and  appeal. 

I)  MonoMs. 

[K)  MORTOAOES. 

[L)  Administration  Suits. 

[M)  Creditors'  Suit. 

[N )  Attorney  General. 

[0)  Vendor  and  Purchaser. 

[P)  Agent. 

[Q)  Trustees  and  Executors. 

[R)  Infant. 

[S)  Pauper. 

(T)  Production  op  Documents. 

'U)  Appearance. 

[V)  Affidavits. 

[W)  SuBPCENA  for. 

[X)  Lunacy. 

[Y)  Contempt. 

[Z)  Case  bent  to  a  Court  of  Law. 

[AA)  Claimants  not  Parties  to  Suit. 

[BB)  Advancing  Cause. 

[CC)  Establishing  Will. 

(DD)  Copyright. 

[BE)  Amendment. 

(PP)  Setting  Off. 

(GO)  Imtrrbst  on. 

[HH)  Costs  of  thb  Day. 

II )  Taxation  of. 
(a)  In  generai, 
(ft)  AtUfney'a  emd  SoKcUor*s  Bill. 

(c)  AffortUmmg, 

(d)  Heoiemng, 
(KK)  Rate  of. 

(o)  In  gtneraU 

(6)  Ptrnper. 
{ LL )  Out  of  what  Fund. 
(MM)  Security  for. 


(A)  In  oensral. 

The  Master  ia  to  direct  by  whom  the  coata  of  and 
consequent  npon  a  reference  for  scandal  or  imner- 
ft»ence  are  to  be  paid.  Ordera  of  8th  of  Ufay, 
1845, XLIL;  14LawJ.Rep.(N.8.)Ch.289j  7Bea. 
xK;  lPh.lMxvL 

Where  several  persona  are  made  defendants  in 
fetpect  of  a  joint  fiduciary  character  only,  or  if  any 

Digest,  184(^1846. 


beneficial  interest  which  therjr  may  have  does  not 
conflict  with  their  daty,  they  ought  not  to  sever  in 
their  defences,  otherwise  one  set  of  costs  only  will 
be  allowed  them.    GamU  v.  Taylor^  2  Bea.  346. 

Huaband  and  wifis  entitled,  in  the  wife's  right,  to 
a  ahare  of  reaidue,  were  living  apart,  and  they  de- 
fended aeparately : — Held,  entitled  to  only  one  aet 
of  coats.  Gareyy.  Wkitiingham,  11  Law  J.  Rep. 
(n.8.)  Ch.  834;  5  Bea.  268. 

A  party  entitled  to  a  ahare  of  the  reddue,  became 
bankrupt: — ^Held,  that  he  and  hia  aaaigneea  were 
entitled  to  one  aet  of  coata  between  them.    Ibid. 

Where  a  defendant'a  title  to  diamisa  is  intercepted 
by  a  atep  taken  by  the  plaintiff  between  the  notice 
of  the  motion  and  its  being  heard,  the  plaintiff  must 
pay  the  costa  of  the  application.  fVaUer  v.  Ped" 
Ungton,  4  Bea.  124. 

Where  coata  are  vexatiously  and  improperly  in- 
curred by  a  successful  party,  and  can  be  clearly 
distinguished  from  the  rest,  ue  Court  will  make  a 
provision  for  them,  otherwise  they  must  be  left  to 
the  Maater.    Farrow  v.  J!ee«,  4  Bea.  25. 

Pending  a  litigation  in  the  eocleaiaatieal  conrt  as 
to  the  validity  of  a  will,  a  creditor  filed  a  bill  for  a 
receiver,  &e.  The  alleged  will  being  held  invalid, 
an  administrator  waa  appointed,  whereupon  another 
creditor  filed  a  croaa  auit  and  rapidly  obtained  a 
decree.  The  plaintiff  in  the  first  suit  waa  dedared 
entitled  to  his  costs  out  of  the  estate.  Frowd  v. 
^o^^^*,  4  Bea.  76. 

By  an  order  of  the  Court  on  farther  directiona, 
the  costs  of  the  defendant  A  were  ordered,  when 
taxed,  to  be  paid  to  her  solicitor.  It  afterwarda 
appeared,  on  the  affidavit  of  the  defendant  C'a 
solicitor,  that  the  ahare  of  A  in  the  estate,  the  sub- 
ject of  the  suit,  would  not  be  more  than  sufilcient 
to  satiafy  the  amount  which  the  defendant  C  waa 
directed  to  retain  in  respect  of  monies,  part  of  the 
teatator'a  estate,  advanced  to  A  by  C,  the  executor. 
A  waa  insolvent  The  coats  had  been  taxed,  but 
the  Maater  had  not  signed  his  certificate  of  taxation. 
Ordered,  on  motion,  that  payment  of  such  coata  be 
atayed  for  the  period  of  one  month,  to  enable  C  to 
make  such  other  application  to  the  Court  as  he 
might  be  advised.  Nicholson  v.  Norton,  13  Law  J. 
Rep.  (na)  Ch.  140 ;  7  Bea. 67. 

After  decree  taken  pro  coi^fttto  in  the  cause, 
against  the  defendant,  an  order  was  made  in  March 
1844,  on  petition  in  the  cause  and  in  the  matter  of 
the  act  of  parliament  1  &  2  Vict.  c.  1 10,  that  a 
large  sum  of  stock,  standing  in  the  defendant'a 
name,  should  stand  charged  with  payment  of  a  sum 
of  299/.  (being  the  plaintiff's  costs  of  the  suit,)  and 
intereat  thereon,  unless  the  defendant  (who  was  out 
of  the  jurisdiction  of  the  Court,)  should  shew  good 
cauae  to  the  contrary,  on  the  2nd  of  November 
then  next ;  and  the  Bank  of  England  was  in  the 
mean  time  reatrained  from  permitting  the  transfer 
of  the  stock : — Held,  that  the  defendant  must  pay 
the  plaintiff  his  costs  of  the  order,  charging  the 
stock  with  the  sum  of  299A  and  intereat,  and  of  the 
subsequent  application  to  shew  cause  against  the 
order  being  madeabsolute,  notwithstanding  the  299/. 
and  intereat  had  been  paid  previously  to  the  2nd  of 
November.  Stanley  v.  Bond,  14  Law  J.  Rep.(N.s.) 
Ch.51. 

Where  much  unnecessary  evidence  was  adduced 
on  the  part  of  the  plaintifib,  in  whose  favour  a 
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decree  was  given,  costs  were  only  given  against  the 
defendants  up  to  the  date  of  the  replication.  Harvey 
V.  MounU  14  Law  J.  Rep.  (n.8.)  Ch.  233. 

A  bill  for  the  delivery  up  of  securities,  on  which 
the  defendant  had  commenced  proceedings  at  law, 
was  taken  pro  confesio: — Held,  that  the  plaintiff 
was  entitled  to  the  costs  at  law,  though  the  bill  did 
not  specifically  pray  for  them.  Stanley  v.  Bond^  6 
Bea.  423. 

Liberty  given  to  sue  on  a  bond  given  to  the  late 
six  clerks,  as  a  security  for  costs,  upon  a  proper  in- 
demnity.    Robinson  v.  Brutton,  6  Bea.  147. 

A  cause  and  cross  cause  being  dismissed  with 
costs: — Held,  that  the  costs  of  evidence  taken  in 
the  former  cause,  but  used  in  both,  should  be  paid 
for  in  the  cause  in  which  it  was  taken.  Corporation 
of  Arundel  v.  Holmes,  4  Bea.  825. 

The  Court  will  not,  at  the  hearing  of  the  cause, 
without  a  special  application  order  the  plaintiff  to 
pay  the  additional  costs  occasioned  by  a  case  made 
and  allegations  inserted  in  the  original  bill,  which 
were  struck  out  and  abandoned  by  amendment. 
The  most  convenient  time  for  applications  in  respect 
of  such  costs,  is  immediately  upon  the  cause  of 
complaint  arising :  and  the  amount  of  the  costs 
complained  of  is  material  in  reference  to  the  pro- 
priety of  the  application.  Mounsey  v.  Bumham^  1 
Hare,  22. 

(B)  Defendant's  Right  and  Liability  to. 

Fry  V.  Richardson^  4  Law  J.  Dig.  182;  10  Sim. 
475. 

Strickland  v.  Strickland,  4  Law  J.  Dig.  182;  8 
Bea.  242. 

The  defendants  were  ordered  by  the  decree  to 
pay  costs  as  between  party  and  party.  Certain 
extra  costs  had  been  incurred  by  the  relator  in 
taking  new  office  copies,  in  consequence  of  the 
original  papers  having  been  accidentally  destroyed 
by  fire  in  the  office  of  his  solicitor : — Held,  that  the 
defendants  were  not  liable  to  pay  these  extra  costs. 
The  Attorney  General  v.  Kerr,  10  Law  J.  Rep.  (n.s.) 
Ch.  177 ;  3  Bea.  425. 

Plaintiff,  who  was  in  contempt  for  previous  costs, 
moving  to  amend  after  replication  by  adding  a 
party  whom  he  knew  to  be  a  necessary  party  for 
two  years  past,  ordered  to  pay  the  costs  of  his 
application  as  a  condition  precedent  to  his  obtaining 
the  order,  and  to  undertake  to  amend  in  three  days, 
without  prejudice  to  the  defendant  moving  to  speed 
the  cause.  Plumb  v.  Plumb,  10  Law  J.  Rep.  (n.8.) 
Ex.  £q.  2. 

A  party  to  a  cause,  for  whose  benefit,  in  common 
with  others,  the  cause  has  been  prosecuted,  cannot 
avail  himself  of  the  benefit  resulting  from  the  suit 
discharged  of  the  expenses  of  it,  although  he  might 
have  been  made  a  party  without  his  authority. 
Hallv.  Laoer,  1  Hare,  571. 

A  insisted  by  his  answer,  that  B,  a  claimant  of 
the  property  in  question,  should  be  a  party.  B,  on 
being  made  a  party,  stated  by  bis  answer,  that  he  had 
given  notice  of  disclaimer  to  A  before  the  suit  began, 
but  did  not  enter  into  evidence.  The  Court  cannot 
determine  the  question  of  costs  on  the  answer,  but 
may  direct  an  inquiry  to  ascertain  when  the  notice 
ofdisclaimer  was  given.  Perkins  y.  Bradley,  I  Hare, 
219. 

Where  a  demurrer  had  been  filed,  and  not  set 


down  by  the  pluntiff  within  the  time  allowed  by  the 
34th  Order,  the  plaintiff  was  ordered  to  pay  the 
defendant's  costs.  Mackenzie  v.  Claridge,  11  Law 
J.  Rep.  (n.s.)  Ch.  897;  6  Bea.  128. 

The  defendant  fixed  with  the  costs  of  an  improper 
defence,  and  which  was  false  within  his  own  know- 
ledge, before  the  ultimate  decision  of  the  canse; 
taxation  and  payment  reserved.  Bower  v.  Cooper, 
1 1  Law  J.  Rep.  (n.8.)  Ch.  287 ;  2  Hare,  408. 

Solicitors  against  whom  charges  of  fraud  had 
been  made,  which  were  unsubstantiated,  and  against 
whom  the  bills  were  dismissed, — ^Held,  not  entitled 
to  their  costs,  on  the  ground  that,  by  the  position 
in  which  they  had  placed  themselves,  they  had 
exposed  themselves  to  an  investigation  which  had 
not  unreasonably  been  instituted.  Fyter  v.  Fyler, 
3  Bea.  550. 

In  a  redemption  suit,  an  incumbrancer,  to  whom 
a  sum  greater  than  the  balance  found  due  to  him 
had  been  tendered  before  the  bill  was  filed,  ordered 
to  pay  the  costs.     RoberU  v.  Williams,  4  Hare,  129. 

Where  a  replication,  filed  to  the  defendant's  an- 
swer, is  withdrawn,  and  he  is  examined  as  a  witness 
by  the  plaintiff  in  the  cause,  his  answer  is  to  be 
taken  as  true,  and  he  is  entitled  to  his  costs  of  the 
suit  Young  V.  English,  13  Law  J.  Rep.  (n.8.)  Ch. 
76;  7  Bea.  10. 

A  defendant  to  a  bill  filed  a  cross-bill  of  dis- 
covery, whereupon  the  plaintiff  dismissed  his  ori- 
ginal bill.  Upon  motion  under  the  4l8t  Order  of 
August  1841,  that  the  plaintiff  might  pay  the  costs 
of  the  bill  of  discovery,— Held,  that  the  Court  had 
no  power  to  look  at  the  merits  of  the  case,  so  as  to 
exempt  the  plaintiff  in  a  bill  of  discovery  from 
payment  of  the  costs;  but  this  being  the  first  case 
upon  the  point,  costs  allowed  to  be  costs  in  the 
cause.  Skipworth  v.  Westfield,  12  Law  J.  Rep.  (k.s.) 
Ch.  195;  13  Sim.  265. 

An  assignee  of  A,  under  a  deed  of  assignment 
and  trust,  for  the  benefit  of  A's  creditors,  was  de- 
creed, under  the  circumstances  of  the  case,  to  pay 
the  costs  of  a  suit  for  an  account  brought  against 
him  by  the  assignee  of  A,  under  the  Insolvent 
Debtors  Act.     Collins  v.  Reece,  1  Coll.  C.C.  675. 

A  party  having  an  interest  in  the  subject-matter 
of  a  suit  by  virtue  of  a  partnership,  had  parted  with 
his  interest  prior  to  the  date  of  filing  the  bill.  The 
plaintiff,  nevertheless,  made  him  a  defendant,  and 
he  by  his  answer  disclaimed.  The  plaintiff  was 
ordered  to  pay  such  defendant's  costs,  without  being 
entitled  to  them  over,  the  Court  being  of  opinion 
that  the  plaintiff  might  have  easily  ascertained  the 
fact  of  the  assignment,  and  it  not  appearing  that 
he  had  attempted  to  do  so.  Teed  v.  CarrtUhert, 
2  Y.&  Coll.  C.C.  81. 

(C)  Bill. 

The  costs  of  a  cross  bill  for  discovery  only,  are  to 
be  in  the  discretion  of  the  Court  at  the  hearing  of 
the  original  cause.  Orders  of  26th  August,  1841, 
XLI;  lOLawJ.  Rep.  (N.8.)Ch.413;  8Bea.xxiv.; 
Cr.  &  P.  380. 

The  costs  of  a  cross  bill  of  discovery  are  to  be 
costs  in  the  original  cause,  unless  otherwise  ordered. 
14  Law  J.  Rep.  (n.8.)  Ch.  296 ;  7  Bea.  Ixx. ;  1  Ph. 
cxv. 

A  bill  was  dismissed  without  costs,  on  account  of 
the  laches  of  the  defendant  in  presenting  his  petition 
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of  appeal  from  the  decision  of  the  Court  below. 
ffPottcr  ▼.  LardAbingdoHy  10  Law  J.  Rep.  (n.s.)  Ch. 
289. 

Where  the  plaintiff,  in  an  original  bill,  dismisses 
his  bill  before  the  hearing,  the  costs  of  a  cross  bill 
axe  not  provided  for  by  the  41  st  Order  of  August 
1841,  but  are  payable  according  to  the  old  practice. 
Wta^ld  y,  SkipMMfrth,  12  Law  J.  Rep.  (n.8.)  Ch. 
431. 

If  a  bill  is  correctly  filed  on  the  authority  of  a 
reported  case,  there  being  no  authorities  in  conflict 
with  it,  and  the  decision  in  the,  reported  case  is 
afterwards  rerersed,  the  plaintiff  in  the  suit  filed 
on  its  authority  is  entitled,  on  motion,  to  have  his 
bill  dismissed  without  costs.  Bohmaon  v.  Rather, 
1  y.  &  Coli  C.C.  7. 

(D)  Specific  Pbrfobmance. 

In  a  suit  for  specific  performance  a  purchaser  who 
set  up  a  defence,  which  prerented  the  plaintiff 
obtaining,  on  motion,  a  reference  as  to  title,  and 
failed  in  establishing  it,  was  ordered  to  pay  the 
costs  up  to  and  inclusive  of  the  hearing.  Hyde  ▼. 
DaUawny,  4Bea.606. 

On  a  decree  for  specific  performance  against  the 
infant  heir-at-law  of  a  vendor,  the  Court,  where 
there  has  been  no  default  on  either  side,  will  give 
no  costs  on  either  side.  Hmwm  v.  LakB,  2  Y.  &  Coll. 
C.C.  828. 

(E)  Plea. 

Where  the  same  solicitor  put  in  and  set  down  for 
hearing  two  pteas  for  want  of  parties  for  two  several 
defendants,  and  they  were  both  allowed,  the  plain- 
tiff was  ordered  to  pay  the  costs  of  one  only  of  such 
pleas.     Tarhuck  v.  Woodcock,  8  Bea.  289. 

Where  a  plea  to  the  bill  is  filed,  and  the  plea  is 
overruled,  with  liberty  to  amend,  and  the  amended 
plea  is  put  in  and  allowed,  the  defendant  is  not 
entitled  to  the  costs  of  correcting  his  own  mistake, 
but  is  entitled  to  the  costs  which  he  would  have 
had,  if  the  plea  which  was  allowed  had  been  the  plea 
which  was  first  filed.  ClayUm  v.  Meadows,  2  Hare,  26. 

(F)  Dbmuhreb. 

The  causes  of  demurrer  assigned  on  the  record 
being  disallowed,  but  causes  assigned  ore  tentu 
being  allowed,  the  demurrer  was  allowed  without 
costs.  Brown  v.  DougUu,  10  Law  J.  Rep.  (n.s.)  Ch. 
14;  11  Sim.  288. 

A  demurrer  on  two  grounds  failed  as  to  one,  and 
succeeded  as  to  the  other.  No  costs  were  given. 
Btnmn  ▼.  Htu^U,  12  Law  J.  Rep.  (n.8.)  Ch.  89; 
5  Bea.  546. 

When  a  demurrer  to  an  interrogatoir  by  a  wit- 
ness baa  been  overruled,  the  witness  will  be  ordered 
to  pay  the  costs.  Strathmore  v.  Strathmore,  1 1  Law 
J.  Rep.  (n.s.)  Ch.  400. 

A  demurrer  for  want  of  equity  and  want  of  par* 
ties,  succeeded  only  on  the  latter  ground.  No  costs 
were  given.  AUen  v.  Uomlden,  12  Law  J.  Rep.  (n.s.) 
Ch.181;  6  Bea.  148. 

Where  a  demurrer  is  overruled,  the  Court  will 
not  give  the  plaintiff  the  costs,  if  the  statements  of 
the  bill  are  vag^e  and  uncertain.  Reed  v.  O^Brien, 
7  Bea.  82. 

The  costs  of  a  demurrer  of  a  witness  follow  the 
rule  of  ordinary  demurrers.    Langtey  v.  Fiaher,  12 


Law  J.  Rep.  (n.s.)  Ch.  279 ;  5  Bea.  448 ;  s.  c.  14 
Law  J.  Rep.  (n.8.)  Ch.  802. 

(G)  Petition. 

Where  a  petition  was  presented  to  the  Court,  of 
vexatious  length,  the  Court  directed  the  Master,  in 
taxing  the  costs,  to  have  regard  to  the  length  of  the 
petition.  Cmmmg  v.  Bell,  18  Law  J.  Rep.  (n.s.) 
Ch.  804. 

Semble,  that  a  petition,  which  the  Court  has  no 
jurisdiction  to  entertain,  may  be  dismissed  with 
costs.  Re  Itaac,  4  M.  &  Cr.  11. 

In  a  case  where  allegations  were  made  in  a  pe- 
tition, and  left  in  doubt,  no  costs  were  given  on 
either  side,  with  respect  to  tiie  affidavits  fued  rela- 
tive thereto.  Sayer  v.  WagsU^,  18  Law  J.  Rep. 
(n.s.)  Ch.  161 ;  5  Bea.  415. 

(H)  Rehearing  and  Appeal. 

By  the  decree  the  costs  of  all  parties  were  ordered 
to  be  taxed,  as  between  solicitor  and  client  Upon 
a  rehearing  the  decree  was  affirmed,  and  the  deposit 
was  ordered  to  be  returned,  but  nothing  was  said 
as  to  costs.  By  a  subsequent  order  the  costs  of  all 
parties  were  ordered  to  be  taxed,  as  between  solici* 
tor  and  client,  from  the  last  taxation : — Held,  that 
this  did  not  include  the  costs  of  the  rehearing. 
Agabey  v.  HartweU,  5  Bea.  271. 

The  costs  of  rehearings  are  not  carried  by  the 
words  **  costs  of  suit  as  between  solicitor  and  client," 
but  they  require  to  be  specially  mentioned  in  the 
order  for  taxation.    Ibid. 

Semble — The  same  rule  applies  to  the  costs  of 
appeals  and  exceptions.     Ibid. 

Where  the  judgment  of  the  Court  below  is  re- 
versed in  the  House  of  Lords,  and  the  house  pro- 
nounces the  judgment  which  ought  to  have  been 
pronounced  in  the  Court  below,  the  effect  of  such 
judgment  is  to  give  to  the  appellant  the  costs  of 
the  suit  in  the  Court  below,  which  he  would  have 
had  there,  had  the  proper  judgment  been  pronounc- 
ed in  the  first  instance  in  that  court 

The  House  of  Lords  never  gives  costs  against  a 
party  coming  to  sustain  a  decree  in  his  favour. 
Mackersy  v.  Ranuays,  9  C.  &  F.  818. 

The  appellant  had,  under  the  decree  of  the  Court 
below,  paid  the  costs  of  the  suit.  The  House  of 
Lords,  having  reversed  this  decree,  would  not  make 
an  order  for  him  to  be  repaid  such  costs,  but  left 
him  to  apply  to  the  Court  below,  on  the  judgment 
now  pronounced.     Clark  v.  Smith,  9  C.  &  F.  1 26. 

The  House  of  Lords  in  reversing  a  decree  which 
directed  immaterial  inquiries,  and  ordering  the  bill 
to  be  dismissed,  as  at  the  hearing,  with  costs,  will 
not  give  the  appellant  relief  from  his  costs  of  prose- 
cuting the  inquiries  before  he  appealed.  Siree  v. 
Kerwan,  9  C&F,  7 16. 

A  case  was  pending  in  the  House  of  Lords ;  the 
defendant  in  a  similar  case  made  an  offer  to  the 
plaintiff  to  be  bound  by  the  decision  of  the  House 
in  the  case  pending.  The  plaintiff  took  no  notice 
of  the  offer,  but  compelled  the  defendant  to  go  on 
with  bis  defence.  Judgment  was  given  against  the 
defendant;  he  brought  an  appeal  to  this  House, 
and  prosecuted  it  to  a  hearing  after  an  adverse  deci- 
sion in  the  case  previously  pending.  Judgment 
being  given  against  him  in  his  own  case,  he  was 
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ordered  to  pay  the  respondents  costs.  FwreU  v. 
G/eejon,llC.&F.702. 

Semble — That  on  an  appeal  against  a  decree  for 
mere  matter  of  form,  the  house  might  affirm  the 
decree  in  all  other  respects,  but  vary  it  on  the  point 
of  form,  and  make  the  appellant  pay  the  costs. 
Waiert  v.  Ground,  11  C.  &  ¥.  684. 

Trustees,  who  nnsnccessfnlly  resisted  the  claim 
of  the  assignee,  from  the  cuiui  que  truH,  to  haye  a 
term  merged,  held  entitled  to  trustee's  costs.  Hd- 
fird  y.  Phippt^  10  Law  J.  Rep.  (n.8.)  Ch.  209; 
3  Bea.  434 ;  4  Ibid.  475. 

The  costs  must  follow  the  result  of  the  appeal  as 
a  general  rule.  Ex  parte  DavUUon  rg  CtUdMott, 
1 1  Law  J.  Rep.  (n.8.)  Ch.  1. 

Where  a  bill  was  filed  by  one  set  of  infant  ceihd 
que  trutts  against  a  trustee,  and  another  set  of  infant 
cestui  que  trusts,  in  respect  of  a  breach  of  trust 
committed  by  the  trustee,  the  trustee  was  decreed 
to  pay  the  costs  of  the  plaintififs  only.  Hatkhg  y. 
NiehoOs,  1 1  Law  J.  Rep.  (h.8.)  Ch.  230;  I Y.  &  Coll. 
C.C. 478. 

(I)  Motions. 

A,  haying  receiyed  notice  of  motion  to  dismiss, 
filed  a  replication,  and  tendered  20s.  costs  to  B. 
B  requested  time,  and  the  whole  of  the  day  was 
giyen  him  to  accept  or  refuse  the  tender.  B 
gaye  no  answer  till  the  following  morning,  which 
was  the  motion  day.  A  deliyered  his  brief  on  the 
motion  after  eight  o^clock  on  the  preceding  eyen- 
ing : — Held,  that  the  extra  costs  must  be  borne  by 
B.  Piper  y.  Gittens,  10  Law  J.  Rep.  (n.s.}  Ch.  69 ; 
11  Sim.  282. 

A  plaintiff  haying  irregularly  made  two  separate 
motions,  which  ought  to  haye  been  included  in  one, 
he  was  ordered  to  pay  the  costs  occasioned  by  this 
irregular  practice.  Hawke  y.  Kent,  10  Law  J.  Rep. 
(n.8.)  Ch.  80;  3  Bea.  288. 

Costs  refused  upon  a  motion,  where  the  notice 
was  entitled  in  a  cause,  *'by  bill  of  reyiyor,"  and 
the  bill  was  properly  of  reyiyor  and  supplement 
Upton  y.  Lowten,  10  Law  J.  Rep.  (n.8.)  Ch.  222 ;  12 
Sim.  45,  nom.  Upton  y.  Sowton. 

The  costs  of  a  motion  by  a  bankrupt  defendant 
that  plaintiff  might  file  a  supplemental  bill  or  that 
Mil  should  be  dismissed,  were  not  giyen  against  him, 
on  the  ground  of  his  being  a  bankrupt.  Mtnuon  y. 
Burton^  1 1  Law  J.  Rep.  (n.8.)  Ch.  280 ;  1  Y.  8r  Coll. 
C.C.  626. 

An  order  to  discharge  an  irregular  order,  with 
costs,  carries  the  costs  of  the  application  to  dis- 
charge it  West  V.  Smith,  10  Law  J.  Rep.  (n.8.) 
Ch.  218;  3  Bea.  492. 

Where  the  motion,  which  is  for  an  injunction, 
which  is  refused,  and  also  for  inspection  of  papers, 
the  latter  not  being  objected  to  at  the  bar,  the  Court 
will  give  the  defendant  tlie  costs  of  the  motion* 
Robertson  v.  Eastern  Counties  RaUuxsy  Company,  11 
Law  J.  Rep.  (n.8.)  Ch.  101. 

Where  a  notice  of  motion  embraces  two  objects, 
and  tlie  principal  one  fails,  the  party  moving  must 
pay  the  costs  of  the  motion.  Sturch  y.  Young,  12 
Law  J.  Rep.  (n.8.)  Ch.  56 ;  5  Bea.  667. 

An  application  made  after  answer  for  an  injunc- 
tion to  stay  proceedings  at  law  was  refused.  The 
plaintiff  was  ordered  to  pay  the  costs.  Barweli  v. 
BarweU,  12  Law  J.  Rep.  ( n.s.)  Ch.  9 ;  6  Bea.  373. 


An  applieadon  to  the  Master  of  the  Rolls  on 
the  certificate  of  plaintiff's  counsel  to  advance  a 
cause  as  a  short  cause  was  refused,  on  the  defen- 
dant's counsel  stating  that  it  was  not  a  short  canse, 
and  the  costs  of  the  motion  were  reserved.  The 
cause  afterwards  came  on  in  its  regular  coarse, 
when  the  Court,  being  of  opinion  that  the  cause  was 
a  proper  one  to  be  hwrd  as  a  short  cause,  gave  to 
the  plaintiff  the  costs  of  the  motion.  AldmrA  v. 
AoMiiJo»,2Bea.287. 

A  person  who  had  refosed  to  pay  the  rent  of  a 
sequestered  estate,  which  he  occupied  as  tenant  \o 
the  sequestrators,  except  under  an  indenmity,  wis 
nevertheless  held  entitled  to  his  coats  of  a  motion 
by  the  sequestrators  to  oompel  payment  of  the  money. 
WHU  y.  Wood,  2  Y.  &  ColL  615. 

Upon  a  motion  after  decree  in  a  creditors^  suit  to 
restrain  a  creditor  from  sning  the  administratrix  at 
law, — Held,  under  the  circumstances,  that  the  cre- 
ditor was  not  entitled  to  the  costs,  either  of  the 
action  or  of  the  motion  fi>r  the  injunction,  and  thst 
the  costs  of  the  administratrix  should  be  costs  in  the 
cauae.    Jonss  v.  Brmn,  2  Y.  &  ColL  C.C.  170. 

Where  one  part  of  a  motion  is  of  course  and  the 
other  part  is  contested  and  refused,  the  Court,  sl- 
though  it  grants  that  part  which  is  of  course,  will 
order  the  party  moving  to  pay  the  costs  of  the  motion. 
Murray  v.  Walter^  1  Cr.  &  P.  114. 

The  costs  of  a  motion  for  an  ii\junction  in  the 
court  below,  where  the  injunction  was  granted,  were 
on  appeal  made  costs  in  Uie  cause,  on  the  ground  of 
its  being  uncertain  how  the  facts  of  the  case  would 
ultimately  turn  out  WhUsporth  y.  Gaugmm,  1 0  Law 
J.  Rep.  (n.8.)  Ch.  817 ;  1  Cr.  &  P.  325. 

(K)  MoBTaAGES. 

Broum  y.  Loekkart,  4  Law  J.  Dig.  Ift4 ;  10  Sim. 
420. 

The  defendants  of  a  foredosure  suit,  propeily 
disclaiming,  are  entitled  to  their  costs.  SUeoek  v. 
Bdnfnon,  2  Y.  &  CoU.  C.C.  376. 

Upon  a  bill  filed  to  set  aside  a  mortgage  security 
for  fraud,  circumstances  of  oppression  and  miscon- 
duct being  proved  against  the  mortgagee,  it  was 
held,  that,  inasmuch  as  if  solvent  he  woiiJd  have 
been  liable  to  pay  part  at  leaat  of  the  costs  of  the 
suit,  being  insolyent  he  was  not  entitled  to  receive 
costs. 

The  attorney  of  a  mortgagee  held  the  mortgage 
deed,  claiming  a  lien  upon  it  against  his  client  to 
an  amount  atleast  equal  to  the  yalue  of  the  security. 
The  mortgagee  took  the  benefit  of  the  Inaolvent 
Debtors  Act  Upon  a  bill  filed  by  the  mortgagor 
to  set  aside  the  security,  or  to  redeem,  the  Court, 
on  the  application  of  the  mortgagor,  ordered  the 
attorney,  though  not  a  party  to  the  suit,  but  who 
appeared  upon  a  petition,  to  deliver  the  deed  to  the 
mortgager,  upon  payment  of  what  was  due  from 
the  mortgagor  under  the  security,  in  satisfaction  of 
the  lien. 

The  provisional  assignee  under  the  Insolvent 
Debtors  Act  was  made  a  defendant  to  a  bill  of 
which  the  object  was  to  set  aside  a  mortgage 
security  taken  by  the  insolvent  from  the  plaintiiT: 
— Held,  under  tlie  circumstances  of  the  case,  that 
the  assignee  was  not  entitled  to  receive  the  costs  of 
the  suit  from  the  plaintifi;  RUUr  y.  Jmm,  2  Y.  &  Coll. 
C.C.  329. 


COSTS— IN  EQUITY. 


321 


One  of  MTend  mortgagees  compelled  to  pay  the 
006ts  and  another  refuted  hit  cottt  of  a  suit  to  re- 
deem the  mortgage.  Cb/v.  fFadntorih,  2  Y.  &  ColL 
C.C.  598. 

In  equity  an  equitable  mortgagee,  though  the 
mortgage  be  without  memorandum,  will  be  idlowed 
hit  coata  as  against  the  aiaigneet  of  the  intoWent 
mortgagor.    Btgima  ▼.  Chambirs^  4  Y.  &  Coll.  54. 

The  of&cial  aatignee  of  a  bankrupt  mortgagor, 
who  is  properly  made  a  party  to  a  foreclosure  suit 
and  disclaims,  is  not  entitled  to  have  his  coats  up 
to  the  time  of  his  disclaimer  paid  by  the  plaintin. 
And  the  pUuntiffnot  being  able  to  dismiss  him 
upon  the  coming  in  of  the  disclaimer,  except  upon 
the  terms  of  paying  his  costs,  he  is  not  entitled,  as 
against  the  pUuntiff,  to  have  his  costs  of  being 
brought  to  a  hearing.  Cash  v.  BilchtTf  11  Law  J. 
Rep.  (if.a.)  Ch.  196;  1  Hare,  810. 

SembU — ^The  expenses  of  proceedings  under  the 
11  Geo.  4.  &  1  WalL  4.  c  60.  s.  5.  for  the  purpose 
of  obtaining  a  reconreyance  of  a  mortgaged  estate 
from  a  mortgagee  of  unsound  mind,  but  not  found 
so  by  inquisition,  are  to  be  home  by  the  mortgagor. 
HnMarraWf  10  Law  J.  Bep.  (k.8.)  Ch.  840 ;  1  Cr. 
&  P.  142. 

(L)  Aj>mini8TSATiom  Suits. 

Legatees'  suit  by  an  adult  and  an  infant  plaintiff, 
by  A,  his  next  friend.  After  decree  and  payment 
of  money  into  court,  A  dies.  No  other  next  friend 
is  named,  and  Ae  adult  plaintiff  does  not  prosecute 
the  suit.  The  defendant,  the  executor,  files  a  sup- 
plemental bill,  and  brings  on  the  cause  for  further 
directions :-— Held,  that  the  adult  plaintiff  in  the 
original  suit  was  not  entitled  to  her  costs  of  that 
smt ;  that  if  any  person  would  be  entitled  to  such 
costs,  aa  representing  the  plaintiff  in  that  suit,  it 
could  only  be  the  personal  representative  of  the 
deceased  next  friend ;  and  that  the  defendants  in 
the  original  suit,  and  the  plaintifis  and  all  the  de- 
feodanta  in  the  supplemental  suit,  were  entitled  to 
their  coats  out  of  the  estate.  Jacktom  y.  WooUey,  10 
Law  J.  Rep.  (H.a.)  Ch.  197 ;  12  Sim.  12. 

Persona  establishing  their  claims,  as  being  some 
of  the  next-of-kin  or  descendants  of  A  B,  Siough 
not  parties  to  the  cause,  are  entitled  to  haye  the  same 
costs  as  other  successful  daimanta  who  are  parties 
to  the  cause ;  but  those  costs  do  not  include  the 
costs  of  establishing  their  claims  before  the  Master. 
Skmitlewarih  y.  Howarth,  10  Law  J.  Rep.  (n.8.)  Ch. 
2;  4K.  &Cr.492. 

A  creditors'  suit  was  instituted  by  A  against  B, 
the  administrator  of  a  debtor  who  had  died  intestate. 
By  the  decree  the  usual  account  of  the  debta  was 
directed,  and  it  was  ordered  "  that  persons  coming 
in  to  proye  their  debts,  not  being  parties  to  the  suit, 
were,  before  they  were  to  be  admitted  creditors,  to 
contribute  to  the  plaintiff  their  proportion  of  the 
costs."  B  and  V,  his  partner,  proyed  one  debt,  and 
B  and  C,  as  executors  of  a  creditor  deceased,  proved 
another  debt  against  the  estate.  Before  these  debts 
were  proved,  V  and  C  rigned  an  undertaking  to 
contribute,  in  the  language  of  the  decree.  By  the 
decree  on  further  directions  it  was  ordered,  that  B 
should  retain  the  two  debts  so  proved;  and  the 
general  costs  of  the  plaintiff  in  the  suit,  with  other 
costs,  were  charged  on  the  residue  of  the  assets. 
There  was  no  fund  in  the  hands  of  B  applicable  to 


the  payment  of  the  plafaitiff's  coats.  On  a  petition 
by  A  for  a  contribution  from  V  and  C, — Held,  that 
(without  deciding  whether  the  plaintiff*s  caae  came 
within  the  terma  of  the  decree)  the  plaintiff  was, 
according  to  the  principle  and  rule  of  the  Court, 
entitled  to  contribution  from  V  and  C.  Tkomp$tm 
y.  Cooper^  14  Law  J.  Rep.  (na)  Ch.  818 ;  2  Coll.  87. 

Where,  pending  an  administration  suit,  a  suit  ia 
instituted  by  legatees  praying  no  further  relief  than 
might  be  had  in  the  admmistration  suit,  the  parties 
to  tile  administration  suit  ought  to  apply  to  have  the 
proceedings  in  the  legatees'  suit  stayed ;  otherwise 
the  costs  of  the  latter  suit  may  be  dealt  with  as  costs 
in  the  former.  Thirty  v.  Hendertom,  1  Y.  &  Coll. 
C.C.  481. 

Upon  a  motion,  after  decree  in  a  creditors'  suit, 
to  restrain  a  creditor  from  auing  the  administratrix 
at  law : — Held,  under  the  drcnmstances,  that  the 
creditor  was  not  entitied  to  the  costs,  either  of  the 
action  or  of  the  motion  for  the  injunction,  and  that 
the  costs  of  the  administratrix  should  be  costs  in  the 
cause.    Jones  v.  Brain,  2  Y.  8e  Coll.  C.C.  170. 

A  simple  contract  creditor,  who  had  instituted 
and  prosecuted  a  suit  for  administration,  in  the  face 
of  information  ftimished  by  the  legal  personal  re- 
preaentatives,  which  turned  out  to  be  correct,  that 
there  were  no  assets  for  the  payment  of  simple  con- 
trsct  debts,  was  ordered  to  pay  the  costs  of  the  suit 
King  V.  Bryant,  4  Bea.  460. 

In  a  auit  to  obtain  the  decision  of  the  Court  on  a 
very  doubtful  will,  the  plaintiff  turned  out  to  have 
no  interest  The  Court,  upon  making  a  declaration 
of  the  rights,  ordered  the  costs  of  all  parties  out  of 
the  fund.     Thomason  y.  Moses,  6  Bea.  77. 

The  Attorney  General  appearing  in  support  of  a 
bill  for  a  legacy,  the  bill  being  dismissed, — Held, 
not  entitied  to  costs.  The  Mayor  af  Gloucester  y. 
Wood,  8  Hare,  149. 

Costs  were  gpven  to  the  plaintiff  notwithstanding 
the  bill,  raising  a  question  on  the  construction  of  a 
will,  was  dismissed.   Cooper  v.  Piieher,  4  Hare,  485. 

(M)  C££DiTOBs'  Suit. 

A  creditor  establishing  his  debt  before  the  Master 
under  a  decree  or  order  in  a  suit,  is  entitled  to  the 
costs  of  establiahing  it,  to  be  fixed  by  the  Maater, 
without  taxation,  at  the  time  when  he  allows  the 
debt,  unless  he  shall  think  that  they  ought  to  be 
taxed  in  the  regular  mode,  in  which  case  they 
shall  be  so  taxed,  and  the  amount  added  to  the 
debt  Orders  of  11th  April,  1842,yL;  amending 
Orders  of  26th  August  1841,  XLVH. ;  1 1  Law  J. 
Rep.(N.s.)Ch.4dl:  8Bea.xliv.;  iPh.xvii. 

In  a  creditors'  suit,  the  assets  being  sujfficient  to 
pay  the  debts,  but  insufficient  to  pay  the  debts  and 
the  costs  of  suit,  taxed  as  between  party  and  party ; 
the  Court  ordered  the  plaintiffs'  extra  costs,  as  be- 
tween solicitor  and  client,  to  be  paid  out  of  the  fund. 
Sutton  y.  Doggett,  8  Bea.  9. 

The  47th  Order  of  August  1841  is  applicable  to 
all  caaes  in  which  the  debts,  being  under  the 
consideration  of  the  Master,  and  established  before 
him,  the  costs  msy  be  added  to  the  debts,  and  in- 
cluded in  the  report  It  is  not,  however,  applicable 
to  cases  in  which  either  the  Master  has  reported 
upon  the  debts,  or  the  proceedings  arc  in  such  a  state 
that  he  cannot  open  thcni  for  the  purpose  of  adding 
the  costs  to  the  debt.    Read  v.  Smith,  4  Bea.  521. 
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Where  a  creditor  has  established  his  debt,  and 
the  Master  bad  issued  his  warrant  on  preparing  his 
report,  preyious  to  the  Orders  of  August  1841  coming 
into  operation,  but  made  his  report  after  that  period : 
— Held,  that  the  creditor  was  not  entitled  to  his  costs 
under  the  47th  Order.  Ibid. 

A  simple  contract  creditor  filed  a  creditors^  bill, 
after  being  correctly  informed,  by  the  administra- 
trix of  the  intestate,  of  the  state  of  the  accounts, 
and  that  judgment  creditors  would  consume  all  the 
assets.  The  plaintiff  was  ordered  to  pay  the  coats. 
King  y.Hammettf  11  Law  J.  Rep.  (n.8.)  Ch.  14. 

Where  the  Master's  report,  in  a  creditors'  suit, 
was  made  and  confirmed  previously  to  August 
1841,  the  creditors  were  held  not  to  be  entitled  to 
the  costs  of  proving  their  debts  under  the  47th  New 
Order  of  August  1841.  Islet  y.  Dixon,  11  Law  J. 
Rep.  (n.s.)  Ch.  219. 

To  a  creditors'  suit,  the  assignees  in  bankruptcy 
of  the  defaulting  executor  of  the  debtor  were  made 
parties : — Held,  that  they  were  not  entitled  to  have 
their  costs  out  of  the  estate. 

Sectu  as  to  the  costs,  if  any,  of  an  unsuccessful 
attempt  on  the  part  of  the  plaintiff  to  charge  the 
assignees  personally  with  the  receipt  of  specific 
parts  of  the  testator's  estate.  Mauey  v.  Ifow,  1 1  Law 
J.  Rep.  (n.s.)  Ch.  299;  1  Hare,  319. 

The  47th  Order  of  August  1841,  giving  costs  to 
creditors  who  prove  their  debts  before  the  Master, 
does  not  affect  the  costs  to  which  the  plaintiffs  in  the 
cause  are  entitled.    FUntoffv.  Haifnes,  4  Hare,  309. 

Claim  by  a  creditor,  in  an  administration  suit,  to 
prove  the  penalty  of  a  bond,  as  damages  for  the 
non^performance  of  a  contract.  The  Master  re- 
ported the  claim.  On  exceptions,  the  Court  gave 
the  creditor  liberty  to  bring  an  action  on  the  bond. 
The  action  was  brought,  and  the  jury  found  a  ver- 
dict for  the  plaintiff  (the  creditor),  with  but  nominal 
damages.  The  Court,  upon  this  result,  refused  the 
creditor  the  costs  of  making  the  claim  before  the 
Master,  and  the  costs  of  the  action,  but  gave  him  the 
costs  of  the  exceptions.  Morgan  v.  Elstob,  4  Hare, 
477. 

(N)  Attobnet  Obneral. 

The  Attorney  General,  on  behalf  of  the  Crown, 
defendant  in  a  suit  claiming  an  interest  in  the 
goods  of  a  felon  convict,  the  subject  of  the  suit, 
against  purchasers  for  value,  and  failing  in  that 
claim,  is  not  entitled  to  his  coste  out  of  the  fund  as 
a  matter  of  course.  Perkim  v.  Bradkyf  1  Hare, 
219. 

(O)  Yendob  and  Pubchaseb. 

Costs  in  consequence  of  the  purchase, — Heidi 
not  to  carry  costs  of  the  interim  investment  in  the 
funds.  Ex  parte  Hirtt  re  the  Birmingham  and  Derby 
Junction  Railway  Act,  4  Y.  &  Coll.  468. 

(P)  Agent. 

In  a  suit  against  an  agent,  the  Court  will  not,  at 
the  hearing  (except  in  an  extreme  case),  direct  pay- 
ment of  the  costs  up  to  the  hearing,  but  will  reserve 
the  question  of  costs  till  further  directions.  JelUcoe 
V.  Price,  1  Y.  &  Coll.  C.C.  74. 

(Q)  Tbvbtees  and  Executobs. 
M  B,  previously  to  her  marriage  with  W  B,  was 


entitled  to  certain  real  estates  on  which  a  quantity 
of  timber  was  afterwards  felled,  producing  tbe  clear 
balance  of  942/.  SL  per  cent  consols.    By  the  set- 
tlement on  her  marriage,  those  estates  were  core- 
nanted  to  be  settled  to  the  use  of  four  trustees,  (of 
whom  £  A  B  and  R  L  were  two,)  and  the  Kttle- 
ment  was  for  a  term  of  ninety- nine  years,  if  M  B  and 
W  B  should  so  long  live,  without  impeachment  of 
waste,  in  trust  to  receive  the  rente,  issues,  and  pxo- 
fite,  and  after  discharging  the  outgoings,  to  pay  the 
residue  to  such  persons  and  for  such  uses  as  M  B 
should  alone,  and  from  time  to  time,  and  without 
her  husband,  as  if  she  were  sole,  but  not  by  way  of 
anticipation,  by  any  drafts,  notes,  orders,  or  writ- 
ings, signed  by  her  own  proper  hand,  appoint;  sad 
in  default  thereof,  to  pay  the  same  to  M  B,  for  her 
separate  use,  exclusive  of  her  husband,  who  was  not 
to  intermeddle  therewith,  nor  were  the  said  rents, 
&c.  to  be  subject  to  his  debte  or  contronl ;  with  re- 
mainder to  W  B  for  his  life;  with  remunders  over. 
The  trustees  in  1836  appointed  W  B  receiver  of 
the  settled  estetes,  and  M  B  signed  a  paper  writing, 
dated  the  16th  of  December  1886,  authorizing  the 
trustees  to  pay  2001  per  annum  only  of  the  rents  to 
herself,  and  the  remainder  to  W  B.     The  then 
trustees  presented  the  paper  writing  to  M  B  for  her 
signature.     M  B  afterwards  signed  another  paper, 
dated  the  15th  of  April  1837,  b^  which  she  revoked 
the  former  paper  writing,  and  directed  the  payment 
of  the  rents  to  her  separate  use,  according  to  the 
provisions  of  the  settlement.    This  was  aftoirards 
communicated  to  the  trustees,  two  of  whom  endea- 
voured to  keep  M  B  bound  by  the  terms  of  the 
paper  of  the  16th  of  December  1836,  which  obliged 
M  B  in  January  1838  to  give  notice  to  the  then 
manager  of  the  estates  not  to  pay  the  rente  to  W  B. 
On  one  of  the  other  trustees  (Baker),  who  was 
friendly  to  M  B,  intimating  his  intention  to  recrive 
the  rente,  a  notice  was  served  on  the  tenante  and 
the  manager,  in  the  name  of  W  B,  not  to  pay  any 
rents  except  to  some  one  authorized  by  all  the  trus- 
tees.   The  Court  afterwards,  on  motion,  appoint- 
ed the  trustee  Baker,  the  receiver,  without  nlary. 
W  B  claimed  the  sum  of  942L  consofs,  on  the 
ground,  that  if  he  survived  M  B,  he  would  be  tenant 
for  life,  without  impeachment  of  waste ;   and  the 
two  hostile  trustees  insisted  that  M  B  had  parted 
with  her  interest  in  that  sum,  by  agreeing  that  tbe 
timber  should  be  cut  down,  and  the  proceeds  ap- 
plied in  payment  of  W  B*s  debts.    The  same  trus- 
tees throughout  the  transactions  endeavotired  to  aid 
the  husband,  W  B,  in  defeating  the  wife's  enjoy- 
ment of  her  separati?  estete : — Held,  that  the  decree 
was  right  in  ordering  those  trustees  and  W  B  to 
pay  the  costs  of  the  suit,  the  same  having  been 
rendered  necessary  by  the  unfounded  claims  of  the 
husband,  W  B,  improperly  recognized  and  sup- 
ported by  those  two  trustees. 

Held,  also,  that  W  B  and  the  two  trustees  hostile 
to  M  B  were  properly  ordered  to  pay  the  coste  of 
the  parties  interested  in  remainder  under  the  set- 
tlement, and  who  were  not  necessary  parties  to  the 
suit,  inasmuch  as  they,  on  the  part  of  W  B,  set  up 
the  claim  to  a  tenancy  for  life  in  the  timber  money, 
which  raised  a  question  (however  untenable)  in 
which  the  other  persons  entitled  in  remainder  were 
interested.  Bagot  v.  Bagot,  10  Law  J.  Rep.  (n.s.) 
Ch.  116. 
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A  solicitor,  who  acts  as  a  trustee  under  a  deed,  will 
be  entitled  to  his  usual  professional  charges  for 
sexvicea  done  by  him  as  a  solicitort  in  the  trusts 
created  by  the  deed,  provided  a  direction  to  that 
e£^t  is  inserted  in  the  deed  by  which  he  is  ap- 
pointed trustee.  In  re  Sherwood,  10  Law  J.  Rep. 
(N.s.)<^b*2;  3Bea.S38. 

The  co-heiresses  of  the  sunriving  trustee  under 
marriage  articles,  severed  in  their  defence  to  a  suit 
instituted  for  carrying  the  articles  into  effect  They 
lived  at  a  distance  from  each  other,  and  had  never 
acted  in  the  trusts : — Held,  that  they  were  entitled 
to  two  sets  of  costs.  Jldridge  v.  Wesihrook,  10  Law 
J.  Rep.  (N.S.)  Ch.  363  ;  4  Bea.  212. 

Testator,  by  his  will,  gave  the  rents  of  his  real 
property  to  his  wife  for  life,  and  bequeathed  the 
uulk  of  his  personal  property  to  her  absolutely, 
constituting  her  sole  executrix ;  and  directed  that 
certain  trustees  shall,  as  soon  as  conveniently  may 
be  after  his  decease,  convert  all  the  convertible 
residue  of  his  personal  estate  into  money,  and  in- 
vest it  in  government  or  real  securities,  and  pay  the 
dividends  to  his  wife  for  life.  The  ultimate  trusts, 
both  of  the  real  and  residuary  personal  property, 
were  in  favour  of  persons  who  are  not  in  eue,  or  not 
ascertained.  Twenty  years  elapsed,  during  which 
the  trustees  left  the  widow  in  the  possession  and 
management  of  the  whole  property,  and  tben  the 
surviving  trustee  filed  a  bill  against  her  for  an  ac- 
count. It  appeared  in  the  suit,  that  she  had  paid  all 
the  testator's  debts,  to  an  amount  exceeding  the 
amount  of  personalty  not  specifically  bequeathed, 
but  that  she  bad  left  some  of  the  assets  outstanding, 
and  claimed  to  be  a  purchaser  of  those  assets,  in  part 
satisfaction  of  the  monies  which  she  had  overpaid  : 
— Held,  that,  whatever  might  be  her  right  at  law, 
as  a  purchaser  of  those  assets,  upon  a  plea  of  plene 
udminuirami,  her  right  as  a  purchaser  in  equity  is 
not  absolute,  but  subject  to  the  rules  of  equitable 
administration ;  and  consequently  that,  the  bill 
being  filed  on  reasonable  grounds^  the  surviving 
tmstee  is  entitled  to  the  costs  of  the  suit ;  but  held, 
under  the  circumstances  of  the  case,  that  he  is  not 
entitled  to  costs  as  between  solicitor  and  client 
Heam  v.  H^elU,  1  ColL  323. 

In  a  suit  by  residuary  legatees,  seeking  the  ad- 
ministration of  a  testator's  estate,  the  defendant,  the 
executor,  is  entitled  to  his  general  costs  out  of  the 
estate,  as  between  solicitor  and  client,  although  in 
the  progress  of  tlie  proceedings  he  may  have  been 
charged  with  compound  interest  on  the  balance  of 
assets  in  his  hands  from  time  to  time,  and  is,  on 
further  directions,  directed  to  pay  to  the  plaintiff  the 
amount  of  such  costs  as  had  relation  to  that  pro- 
ceeding. HeigMngtoH  v.  Grant,  1 1  Law  J.  Rep.  (n.s.) 
Ch.  17L 

Notwithstanding  an  order  on  further  directions  in 
a  creditors'  suit,  that  the  costs  of  all  parties  should 
be  taxed  as  between  solicitor  and  client,  and  paid 
out  of  a  fund  in  court,  the  fund  proving  insufficient 
to  pay  all  the  costs,  the  Court  ordered  the  costs  of 
the  executors  to  be  paid  in  the  first  place.  Gaunt 
v.  Taylor,  2  Hare,  413. 

The  costs  of  a  defendant  trustee,  notwithstanding 
he  was  a  solicitor,  ordered  to  be  taxed  as  between 
solicitor  and  client    York  v.  Brown,  1  Coll.  260. 

By  a  post-nuptial  marriage  settlement,  property 
in  the  funds,  belonging  to  the  wife,  was  settled  in 


trust  for  the  husband  and  wife  for  their  lives  and 
the  life  of  the  survivor,  and  then  for  such  one  or 
more  exclusively  of  the  others  or  other  of  the  chil- 
dren of  the  marriage,  in  such  parts  and  shares,  &c. 
as  the  wife  should  by  deed  or  will  appoint.  There 
were  four  children  of  the  marriage.  The  husband 
died,  and  the  wife  appointed  the  whole  fund,  and 
assigned  her  life  interest  therein  to  the  eldest  child, 
a  daughter,  who  had  attained  the  age  of  twenty-one, 
but  who,  together  with  the  other  children,  was  living 
with  her  mother  :.-.Held,  that  the  appointment  and 
assignment  were  valid,  and  a  trustee  refusing  to 
join  in  the  transfer  of  the  fund,  pursuant  to  the 
appointment,  was  not  allowed  his  costs  of  a  suit 
brought  against  him  by  the  daughter  to  compel  the 
transfer,  though,  under  all  the  circumstances  of  the 
case,  he  was  not  decreed  to  pay  the  costs  of  the  suit 
Campbell  v.  Home,  1  Y.  &  Coll.  C.C.  664. 

Trustees  of  the  separate  estate  of  a  married  woman 
decreed  to  pay  the  costs  of  a  suit  instituted  to  com- 
pel them  to  transfer  the  fund  into  her  name.  Thorby 
V.  YeaUf,  Ibid.  438. 

Where  charity  trustees  have  from  accident,  and 
without  wilful  default,  committed  an  error,  which 
they  take  the  first  opportunity  to  correct,  the  Court 
does  not  make  them  pay  costs,  though  a  decree  is 
made  against  them ;  but  the  rule  does  not  apply 
where  they  set  up  their  interests  adversely  in  the 
suit  The  Attorney  General  v.  the  Drapers  Company, 
4  Bea.  67. 

Where  trustee  of  a  voluntary  settlement  was  made 
a  party  to  a  bill  to  set  it  aside,  the  decree  setUng  it 
aside  was  made  without  costs  as  against  the  trustee. 
Toumsend  v.  Westacolt,  4  Bea.  58. 
^  Where  trustees  of  a  charity,  and  their  predeces- 
sors, have  for  a  long  course  of  years  administered  the 
funds  erroneously,  but  being  called  upon  duly  to 
administer  them,  they  insist  on  their  own  rights 
adversely,  and  fail,  they  must  pay  the  costs,  not- 
withstanding the  contrary  usage  of  their  predeces- 
sors. The  Attorney  General  v.  Chritfs  Hospital,  4 
Bea.  73. 

O,  a  legatee  under  the  will  of  S,  in  September 
1835,  by  his  solicitors,  after  the  death  of  the  two 
executors  L  and  T,  applied  to  the  executors  of  L 
for  payment  of  the  legacy,  in  answer  whereto  the 
solicitors  of  L's  executors  stated  very  briefly,  that 
the  testator's  estate  was  barely  adequate  to  the  pay- 
ment of  his  debts,  and  consequently,  the  legacy  be- 
queathed to  O  would  not  be  paid.  In  March  1837 
O's  solicitors  again  applied  to  the  solicitors  of  L's 
executors,  stating  that  their  former  letter  was  not 
sufficiently  explanatory,  to  which  no  answer  was 
sent.  In  December  1837  a  further  application  was 
made  to  the  solicitors  of  L's  executors  on  the  part 
of  O,  to  which  a  reply  was  made  with  reference  to 
the  testator's  assets,  which,  though  not  literally,  waa 
substantially,  correct;  but  in  which  O  was  not 
bound  to  acquiesce.  A  subsequent  application  was 
made  to  the  same  parties  on  behalf  of  O,  and  no 
notice  taken  thereof  by  the  solicitors  of  L's  execu- 
tors, although  threatened  with  the  institution  of  a 
suit  After  the  suit  had  been  instituted  by  O 
against  the  executors  of  L,  they  offered  an  inspec- 
tion of  their  accounts,  which  was  refused  on  behalf 
of  O,  unless  the  defendants  would  pay  the  costs 
occasioned  by  the  filing  of  the  bill.  The  defendants, 
by  their  answer,  stated  a  balance  to  be  due  to  them 
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from  the  testator'a  estate ;  but  on  taking  the  accounts 
of  the  testator's  estate  before  the  Master,  a  balance 
was  found  due  from  them  to  that  estate,  but  of  so 
small  an  amount  as  to  be  of  no  benefit  to  the  plain- 
tilT:— Held,  that  the  plaintiff  was  not  entitled  to  his 
costs  of  the  suit,  and  that  the  defendants  were 
entitled  only  to  such  portion  of  their  costs  as  the 
balance  found  due  from  them  would  answer.  Otlley 
y,  Gilbtf,  14  Law  J.  Rep.  (n.8.)  Ch.  177. 

(R)  Ikfant. 

Two  suits  were  instituted  on  behalf  of  infants, 
but  it  was  found  that  it  was  most  for  their  benefit 
to  prosecute  the  second.  The  first  suit  was  pro- 
perly instituted,  but  there  being  some  impropriety 
of  conduct  on  the  part  of  the  solicitor,  who  instituted 
it  on  his  own  authority,  and  nominated  his  brother 
as  neit  friend,  the  first  bill  was,  upon  an  interlocu- 
tory application,  dismissed  without  costs.  Stanton 
▼.  Bartholomew,  12  Law  J.  Rep.  (n.8.)  Ch.  179 ; 
6  Bea.  143. 

The  costs  of  the  next  friend  of  the  in&nt  to  the 
time  the  infant  attained  twenty-one  allowed  as  be- 
tween solicitor  and  client ;  but  no  costs  allowed  of 
proceedings  subsequently  taken  without  the  autho- 
rity of  the  plainti£^  although  such  proceedings  were 
merely  consequential  on  former  proceedings,  if  the 
suit  were  to  Im  prosecuted.  Brown  ▼.  Wetkerhead, 
4  Hare,  122. 

(S)  Pavpbb. 

A  pauper  defendant  is  liable  to  pay  costs  of  imper- 
tinent and  scandalous  affidavits.  Olt^/leldy.  CMttt, 
lOLawJ.  Rep.(N.s.)Ch.232;  3  Bea.  432. 

A  defendant,  who  had  been  committed  for  CQp- 
tempt  for  want  of  answer,  put  in  his  answer,  and 
afterwards  obtained  an  order  to  defend  tn  foirmA 
pauperis.  A  motion,  that  under  the  1  'Will.4.  c  36, 
the  costs  of  the  contempt  might  be  made  costs  in 
the  cause,  and  the  defendant  discharged  out  of  cus- 
tody, was  refused.  AUibone  v.  Jones,  13  Law  J. 
Rep.  (n.8.)  Ch.  408. 

(T)  Pboduction  of  Documents. 

Where  a  bill  has  been  dismissed  with  costs,  the 
plaintiff  is  entitled  to  the  costs  of  a  motion  for  the 
production  of  documents,  which  had  been  rendered 
necessary  by  the  default  of  the  defendant  Lovell 
y,  Yates,  I  i  Law  J.  Rep.  (n.8.)  Ch.  158. 

(U)  Appea&ancs. 

The  plaintiff  is  to  have  the  costs  of  entering  an 
appearance  for  defendant,  whatever  may  be  the 
event  of  the  suit  Orders  of  8th  May  1845,  XXXV. ; 
14  Law  J.  Rep.  (n.8.)  Ch.288 ;  7  Bea.  zsExviii. ;  1 
Ph.  Izxxiii. 

Where  a  party  is  served  with  a  petition  or  notice 
of  motion,  he  is  not  bound  to  take  upon  himself  the 
responsibility  of  deciding  whether  his  interest  in 
the  matter  is  such  as  to  render  it  unnecessary  for 
him  to  appear,  and  he  will  not  be  deprived  of  the 
costs  of  appearance,  on  the  ground  that  he  is  not 
interested  in  the  matter. 

A  promise  by  a  parW  to  make  no  opposition  to 
an  application  intended  to  be  made  by  another  is 
not  of  itself  a  sufficient  ground  for  refusing  him  the 
costs  of  his  appearance.  Bamford  v.  Watts,  2  Bea. 
201. 


(V)  Affidavits. 

The  costs  of  affidavits  used  to  qualify  the  answer 
of  a  defendant,  so  as  to  excuse  hun  firom  the  pro- 
duction of  documents,  must  be  paid  by  the  delien- 
dant    Smith  v.  Massk,  4  Bea.  417. 

(W)  SUBFCENA  FOE. 

The  party  who  serves  a  subpoena  for  ooetSy  is 
authorized  by  the  subpoena  itself,  without  any 
power  of  attorney,  to  receive  the  costs  for  which  the 
subpoena  is  issued.  Ba^mngham  v.  Short,  12  Law 
J.  Rep.  (n.8.)  Ch.  144. 

(X)  Lunacy. 

Semble-^The  allowance  of  a  sum  of  money  oat  of 
the  estate  of  a  party  found  lunatic,  towards  defray- 
ing the  expenses  of  the  traverse  of  an  inquisition  of 
lunacy,  is  subject  to  the  Lord  Chancellor's  discre- 
tion. In  re  Bridge,  10  Law  J.  Rep.  (n.8.)  Ch. 
404;  1  Cr.&P.338. 

The  costs  of  an  unsuccessful  traverse  of  an  inqui- 
sition of  lunacy,  allowed  out  of  the  lunatic's  eetaie. 
Wentworth  v.  Tubb,  2  Y.  &  Coll.  C.C.  537. 

The  petitioner  having  sued  out  a  commiaaion  of 
lunacy  at  his  own  expense,  against  a  party,  under 
which  he  was  found  to  be  a  lunatic,  and  the  party 
having  died  before  a  grant  had  been  made  of  hh 
estate,  the  Lord  Chancellor  refused  to  refer  the  bill 
of  costs  for  taxation,  or  to  make  an  order  that  the 
costs  and  expenses  of  the  petitioner  had  been  pro- 
perly incurred  for  the  benefit  of  the  lunatic  In  re 
Pinks,  12  Law  J.  Rep.  (n.8.)  Ch.  57. 

A  bill  was  filed  on  behalf  of  an  in£uit,  with  the 
sanction  of  the  Master  to  set  aside  deeds  executed 
by  a  lunatic,  at  a  time  subsequent  to  that  at  which 
he  had  been  found  lunatic  by  inquiaition.  An  issue 
having  been  directed,  the  jury  found  in  favour  of  the 
deeds.  The  bill  was  dismissed  with  costs  of  suit 
and  of  the  issue.    Frank  v.  MahwHuing,  4  Bea.  37. 

Under  a  commission  of  lunacy,  A  B  was,  upon 
inquisition,  found  lunatic;  and  the  verdict  was 
confirmed  upon  the  trial  of  a  traverse.  Before  the 
costs  had  been  ordered  to  be  raised,  A  B  died  :— 
Held,  that  under  the  3  &  4  Will.  4.  c.  104,  the  real 
estate  of  the  lunatic  was  liable  for  the  coats  of  the 
proceedings.     Williams  v.  Wentworth,  5  Bea.  325. 

(Y)  Contemft. 

[See  Collins  v.  Colly er,  Practice  in 
Equity  (A)  (6).] 

Plaintiff  did  not  proceed,  within  the  time  limited 
by  11  Geo.  4.  &  1  Will.  4.  c.  36,  rule  13,  to  take 
the  bill  pro  eo^fessa,  against  a  defendant  who  was  in 
prison  for  want  of  answer.  After  that  time  had 
expired,  the  defendant  filed  his  answer,  and  then 
moved,  under  the  rule,  to  be  discharged,  without 
costs :— Held,  that,  as  the  defendant  had  not  applied 
to  be  discharged  until  after  he  had  disabled  the 
plaintiii^  bv  filing  his  answer,  from  prooeeding  to 
take  the  bill  pro  corfesso,  the  case  was  not  within 
the  rule,  and,  therefore,  the  defendant  could  not  be 
discharged  without  paying  the  costs  of  his  contempt 
WiUiams  v.  lUemUm,  1 1  Sim.  45. 

Costs  of  process  of  contempt  for  not  answering, 
not  allowed  in  the  taxation  of  costs  of  suit  as  be- 
tween party  and  party.  The  Mtemey  General  v.  Lard 
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CmHngtmt^  12  Law  J.  Rep.  (N.a.)  Ch.  453;  6  Bea. 
451 

Defendant,  in  contempt  for  want  of  answer,  filed 
h,  tad  the  plaintiff  replied  thereto : — Held,  that  he 
bad  wtived  hia  remedy  for  the  coats  of  the  contempt. 
flsMUf  ▼.  Ball,  5  Bea.  140. 

The  1  Will.  4.  c.  36.  s.  15.  rule  17.  does  not 
nthonie  the  Conrt  to  order  that  the  costs  of  a  de- 
ftadantfs  contempt  for  not  answering,  and  who  is 
too  poor  to  pay  them,  may  be  costs  in  the  cause. 
iMey  ▼.  WkUewood,  7  Bea.  54^ 

(Z)  Cass  semt  to  ▲  Court  of  Law. 

A  defendant,  a  purchaser,  demurred  to  a  bill  for 
■pedfie  performance,  and  Ids  demurrer  was  over- 
mkd.  He  then  asked  for  a  case  to  be  sent  to  a 
eooit  of  law,  which  was  granted,  and  the  opinion  of 
the  Judges  was  against  him.  Ultimately,  however, 
the  bill  was  dismissed  with  costs: — H<ud,  that  the 
defendant  was  entitled  to  his  costs  at  law  as  well  as 
ia  equity.  Forbn  y.  Peacock,  13  Law  J.  Rep.  (n.s.) 
Cb.46;  12  Sim.  528. 

Id  an  ii^unction  cause,  certain  issues  which  had 
been  directed  on  the  motion  for  the  injunction 
having  been  tried,  andTerdicta  fonnd  for  the  plain- 
tiil^  be  moved,  before  answer,  for  pajrment  of  the 
costs  of  the  issues.  The  motion  was  refused,  as 
being  inconsistent  with  the  practice  of  the  Court 
Ma&nt  Y.  Price,  2  Coll  C.C.  190. 

(AA)  Claimants  not  Parties  to  Suit. 

Persons  not  parties  to  the  suit,  but  intervening 
before  the  Master,  and  making  out  their  claims  as 
aext-of-kin  of  an  intestate,  whose  estate  is  admin- 
iatered  in  the  suit,  and  afterwards  appearing  at  the 
besring  on  further  directions,  ought  to  stand  on 
the  tame  footing  in  regard  to  their  costs  of  these 
proceedings,  as  other  nex^of-kin,  who  have  been 
Btsde  psrties.  HutekiMMtm  v.  Freeman^  10  Law  J. 
Rep.(MA)Ch.3;  4M.&Cr.4eO. 

(BB)  Advavciito  Causb. 

Costs  of  an  opposed  application  to  advance  a 
csnse,  directed  to  be  costs  in  the  cause,  upon  the 
applieadon  being  granted.  Cartkew  t.  Bareknt, 
10  Sun.  273. 

(CC)  EsTABLisHiiro  Will. 

A  lesiduafy  gift  ina  wiU  is  a  giftof  all  that  shall 
lonain  after  payment  of  debts  and  legacies,  and 
the  expenses  incident  to  the  execution  of  the  wiU. 
And  wherefore  there  a  testator  £^ve  his  residuary 
ciute,  both  real  and  personal,  upon  trusts,  to  be 
divided  in  certain  proportions  among  certain  classes 
of  peiBODs,  although  some  of  the  daases  turned  out 
ts  be  much  more  numerous  than  others,  it  waa  held, 
that  the  eosts  of  establishing  the  claims  of  the  indivi- 
duals oomposing  the  difl&ent  clssses,  were  not  to 
he  ptid  exclusively  out  of  the  portions  attributable 
to  soeh  classes  respectively,  but  that  the  eosts  of 
aU  the  persons  who  established  their  claims  as  falling 
*>tbia  the  several  daases,  were  to  be  pud  indiscri- 
minstely  out  of  the  residuary  fund  before  any 
appoitioament  of  it  took  place.  SJuOtkworth  v. 
*«»<*,  1  Or.  ft  P.  228. 

(DD)  COPT&IOHT. 

Ia  a  suit  to  restnin  the  phracy  of  a  literary  work, 
BiuBST,  1840—1845. 


a  plaintifi  who  in  opposition  to  the  defendant's 
dental  of  his  title  obtains  an  injunction,  is  entitied 
to  an  answer  from  the  defendant,  for  the  purpose  of 
having  his  title  admitted  (in  case,  by  arrangement 
between  the  parties,  the  titie  is  not  established  at 
law);  and  also  of  having  an  account  from  the  defen- 
dant of  the  profits  made  by  the  sale  of  the  spurious 
work.  The  plaintiff,  therefore,  under  such  circum- 
stances, is  entitied  to  the  eosts  of  the  suit,  including 
the  answer,  as  between  party  and  party ;  and  if  by 
the  refusal  of  the  defendant  to  pay  those  costs,  the 
plaintiff  is  compelled  to  bring  his  cause  to  a  hear- 
mg,  he  will  be  entitied  to  the  whole  of  the  costs  of  the 
sui^  as  between  party  and  party,  although  at  the  hear- 
ing he  may  waive  the  account  Ajid  the  plaintiffs 
equity  in  this  respect  will  not  be  affected  by  his 
having  ofifored  to  waive  hia  right  to  an  answer,  with 
a  view  to  obtain  terms  more  beneficial  to  himself 
than  the  Court  would,  under  any  circumstances, 
accord  to  him;  as,  for  instance,  with  a  view  to 
receive  costs  as  between  solidtor  and  client  KeUff 
V.  Hooper,  1  Y.  &  ColL  C.C.  197. 

(££)  Amsndmemt. 

The  plaintiff  filed  a  biU,  raising  a  case  of  eleo- 
tion  and  praying  an  account  By  four  amendments 
all  the  matters  relating  to  the  question  of  dection 
were  abandoned  and  struck  out,  and  the  bill  reduced 
from  188  to  107  folios.  The  defendant  moved  that 
the  plaintiff  might  be  ordered  to  pay  so  much  of 
the  costs  as  were  occasioned  in  consequence  of  the 
introduction  of  matters  subsequentiy  abandoned. 
The  motion  was  refused  with  costs.  Boodle  v.  Dame, 
14  Law  J.  Rep.  (ka)  Ch.  352. 

(FF)  Sbttinooff. 

Costs  recdvable  and  payable  by  two  partiea 
ordered  to  be  mutually  set  off  without  regard  to  the 
lien  of  the  solicitors. 

The  Lord  Chancellor,  on  the  8th  of  November, 
ordered  the  defendant  to  pay  costs  to  the  p1ainti£( 
but  the  order  was  not  completed  till  the  28rd  of 
December.  The  Master  of  the  Rdls,  on  the  15th 
of  December,  ordered  the  plaintiff  to  pay  costs  to 
the  defendant,  and  on  the  19th  the  plaintiff  offered 
to  set  off  the  costs.  The  defendant,  in  January 
following,  issued  an  attachment  for  the  costs: — 
Held,  that  the  plaintiff  notwithatanding  he  was  in 
contempt,  might,  under  these  circumstances,  move 
to  set  off  the  costs.    CatteU  v.  Sinumt,  6  Bea.  304. 

The  Master  of  the  Rolls  has  jurisdiction  to  direct 
costs,  which  have  been  ordered  by  the  Lord  Chan- 
cellor to  be  paid  by  the  defendant  to  the  plaintiff 
to  be  set  off  against  costs  ordered  by  the  Master  of 
the  Rolls  to  be  paid  by  the  plaintiff  to  the  defen- 
dant The  order  may  be  obtained  on  motion,  and 
the  notice  of  motion  may  be  given  before  the  taxa- 
tion.   Ibid. 

Costa'  given  to  the  plaintiff  out  of  the  fund  in 
question,  directed  to  be  set  off  against  payments 
out  of  such  ftind  erroneously  made  by  the  trustees 
to  the  use  of  the  plaintiff  Cooper  v.  Pitcher,  4  Hare, 
445. 

(OG)  INT£RE8T  ON. 

Interest  on  costs,  although  recoverable  as  between 
party  and  party,  under  the  act  1  &  2  Vict  c.  1 10. 
Bs.  17,  18.  is  not  chargeable  where  coats  are  ordered 
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from  the  testator's  estate;  but  on  taking  the  accounts 
of  the  testator's  estate  before  the  Master,  a  balance 
was  found  due  from  them  to  that  estate,  but  of  so 
small  an  amount  as  to  be  of  no  benefit  to  the  plain- 
tiff:— Held,  that  the  plaintiff  was  not  entitled  to  his 
costs  of  the  suit,  and  that  the  defendants  were 
entitled  only  to  such  portion  of  their  costs  as  the 
balance  found  due  from  them  would  answer.  Ottley 
r.  Gilinf,  14  Law  J.  Rep.  (n.s.)  Ch.  177. 

(R)  Infant. 

Two  suits  were  instituted  on  behalf  of  infants, 
but  it  was  found  that  it  was  most  for  their  benefit 
to  prosecute  the  second.  The  first  suit  was  pro- 
perly instituted,  but  there  being  some  impropriety 
of  conduct  on  the  part  of  the  solicitor,  who  instituted 
it  on  his  own  authority,  and  nominated  his  brother 
as  next  friend,  the  first  bill  was,  upon  an  interlocu- 
tory application,  dismissed  without  costs.  Stanton 
T.  Bartholomew,  12  Law  J.  Rep.  (n.s.)  Ch.  179 ; 
6  Bea.  143. 

The  costs  of  the  next  friend  of  the  infant  to  the 
time  the  infant  attained  twenty-one  allowed  as  be- 
tween solicitor  and  client;  but  no  costs  allowed  of 
proceedings  subsequently  taken  without  the  autho- 
rity of  the  plaintifl^  although  such  proceedings  were 
merely  consequential  on  former  proceedings,  if  the 
suit  were  to  be  prosecuted.  Brown  y.  Wetherhead, 
4  Hare,  122. 

(S)  Paxtfbb. 

A  pauper  defendant  is  liable  to  pay  costs  of  imper- 
tinent and  scandalous  afSdavits.  Oilfield  v.  Cobbett, 
10  Law  J.  Rep.  (n.s.)  Ch.  282 ;  8  Bea.  432. 

A  defendant,  who  had  been  committed  for  co|i- 
tempt  for  want  of  answer,  put  in  his  answer,  and 
afterwards  obtained  an  order  to  defend  in  formd 
pauperit.  A  motion,  that  under  the  1  'WilL4.  c.  36, 
the  costs  of  the  contempt  might  be  made  costs  in 
the  cause,  and  the  defendant  discharged  out  of  cus- 
tody, was  refused.  AUibone  ▼.  Jonot,  18  Law  J. 
Rep.  (N.a.)  Ch.  408. 

(T)  Pboductiok  of  Documents. 

Where  a  bill  has  been  dismissed  with  costs,  the 
plaintiff  is  entitled  to  the  costs  of  a  motion  for  the 
production  of  documents,  which  had  been  rendered 
necessary  by  the  default  of  the  defendant  Lovell 
v.  Yatet,  11  Law  J.  Rep.  (n.8.)  Ch.  158. 

(U)  Apfeabance. 

The  plaintiff  is  to  have  the  costs  of  entering  an 
appearance  for  defendant,  whateyer  may  be  the 
event  of  the  suit  Orders  of  8th  May  1845,  XXXV. ; 
14  Law  J.  Rep.  (n.s.)  Ch.288 ;  7  Bea.  xxxviii. ;  1 
Ph.  Ixxxiii. 

Where  a  party  is  served  with  a  petition  or  notice 
of  motion,  he  is  not  bound  to  teke  upon  himself  the 
responsibility  of  deciding  whether  his  interest  in 
the  matter  is  such  as  to  render  it  unnecessary  for 
him  to  appear,  and  he  will  not  be  deprived  of  the 
costs  of  appearance,  on  the  ground  that  he  is  not 
interested  in  the  nuitter. 

A  promise  by  a  party  to  make  no  opposition  to 
an  application  intended  to  be  made  by  another  is 
not  of  itself  a  sufficient  ground  for  refusing  him  the 
costs  of  his  appearance.  Bamford  v.  Watts,  2  Bea. 
201. 


(V)  Affidavits. 

The  costs  of  affidavits  used  to  qualify  the  answer 
of  a  defendant,  so  as  to  excuse  him  from  (he  pro- 
duction of  documente,  must  be  paid  by  the  ddcn- 
dant    Sndth  v.  Matne,  4  Bea.  417. 

(W)  SUBPCENA  FOR. 

The  party  who  serves  a  subpcena  for  costs,  is 
authorized  by  the  subpoena  itself,  without  any 
power  of  attorney,  to  receive  the  costs  for  which  the 
subpoena  is  issued.  EmpringhoM  v.  Short,  12  Lav 
J.  Rep.  (n.b.)  Ch.  144. 

(X)  Lunacy. 

SomhU'^The  allowance  of  a  sum  of  money  out  of 
the  estate  of  a  party  found  lunatic,  towards  defray- 
ing the  expenses  of  the  traverse  of  an  inquisition  of 
lunacy,  is  subject  to  the  Lord  Chancellor's  discre> 
tion.  In  re  Bridge,  10  Law  J.  Rep.  (na)  CL 
404 ;  1  Cr.  &  P.  338. 

The  coste  of  an  unsuccessful  traverse  of  an  inqui- 
sition of  lunacy,  allowed  out  of  the  lunatic's  estate. 
Wentworth  v.  Tubb,  2  Y.  &  CoU.  C.C.  537. 

The  petitioner  having  sued  out  a  conmussion  of 
lunacy  at  his  own  expense,  against  a  party,  under 
which  he  was  found  to  be  a  lunatic,  and  the  party 
having  died  before  a  grant  had  been  made  of  Ik 
estete,  the  Lord  Chancellor  reftised  to  refer  the  hill 
of  costs  for  taxation,  or  to  make  an  order  that  the 
costs  and  expenses  of  the  petitioner  had  been  pro- 
perly incurred  for  the  benefit  of  the  lunatic  In  rt 
Pinks,  12  Law  J.  Rep.  (n.8.)  Ch.  57. 

A  bill  was  filed  on  behalf  of  an  infant,  widi  the 
sanction  of  the  Master  to  set  aside  deeds  executed 
by  a  lunatic,  at  a  time  subsequent  to  that  at  which 
he  had  been  found  lunatic  by  inquisition.  An  issue 
having  been  directed,  the  jury  found  in  favour  of  the 
deeds.  The  bill  was  dismissed  with  costa  of  suit 
and  of  the  issue.    Frank  v.  Mahmaring,  4  Bea.  37. 

Under  a  commission  of  lunacy,  A  B  was,  upon 
inquisition,  found  lunatic;  and  the  verdict  was 
confirmed  upon  the  trial  of  a  traverse.  Before  the 
coste  had  been  ordered  to  be  raised,  A  B  died:' 
Held,  that  under  the  3  &  4  Will.  4.  c.  104,  the  reil 
estate  of  the  lunatic  was  liable  for  the  costs  of  the 
proceedings.     WiUlams  v.  Wenttoorth,  5  Bea.  325. 

(Y)  Contempt. 

[See  Collins  v.  Collyer,  Pbactice  nx 
EauiTY  (A)  (6).] 

Plaintiff  did  not  proceed,  within  the  time  limited 
by  11  Geo.  4.  &  1  Will.  4.  c.  36,  rule  13,  to  take 
the  bill  pro  cotfisso,  against  a  defendant  who  was  in 
prison  for  want  of  answer.  After  that  time  bad 
expired,  the  defendant  filed  his  answer,  and  then 
moved,  under  the  rule,  to  be  dischaiged,  withcut 
coste : — Held,  that,  as  the  defendant  had  not  applied 
to  be  discharged  until  after  he  had  diaaUed  the 
plaintifi^  by  filing  his  answer,  from  prooeeding  to 
take  the  bill  pro  corfesso,  the  case  was  not  wiUiia 
the  rule,  and,  therefore,  the  defendant  could  oot  be 
discharged  without  paying  the  coste  of  his  contempt. 
WiUiams  v.  liemton,  1 1  Sim.  45. 

Coste  of  process  of  contempt  for  not  answeringi 
not  allowed  in  the  taxation  of  costs  of  siut  as  be- 
tween party  and  party.  The  Attorney  General  v.  Urd 
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CamngUmy  12  Law  J.  Rep.  (n.8.)  Ch.  453;  6  Bea. 
454. 

Defendant,  in  contempt  for  want  of  answer,  filed 
it,  and  the  pUintiffrepUed  thereto : — Held,  that  he 
liad  waived  hit  remedy  for  the  coats  of  the  contempt. 
Hayna  y.  BaU^  5  Bea.  140. 

The  1  WiU.  4.  c.  86.  s.  15.  role  17.  does  not 
authorize  the  Conrt  to  order  that  the  costs  of  a  de- 
fendant's contempt  for  not  answering,  and  who  is 
too  poor  to  pay  them,  may  be  costs  in  the  cause. 
MMe^  ▼.  WkUewood,  7  Bea.  54. 

(Z)  Cass  sext  to  a  Coubt  of  Law. 

-  A  defendant,  a  purchaser,  demurred  to  a  bill  for 
specific  performance,  and  his  demurrer  was  over- 
mled.  He  then  asked  for  a  case  to  be  sent  to  a 
comt  of  law,  which  was  granted,  and  the  opinion  of 
theJudges  was  against  him.  Ultimately,  however, 
the  bOl  was  dismissed  with  costs: — Held,  that  the 
defendant  was  entitled  to  his  costs  at  law  as  well  as 
in  equity.  Forbes  r.  Peacock,  18  Law  J.  Rep.  (n.s.) 
Ch.46;  l2Sim.528. 

In  an  injunction  cause,  certain  issues  which  bad 
been  directed  on  the  motion  for  the  injunction 
having  been  tried,  and  verdicts  found  for  the  plain- 
tiff he  moved,  before  answer,  for  payment  of  the 
costs  of  the  issues.  Hie  motion  wss  refused,  as 
being  inconsistent  with  the  practice  of  the  Court 
MaMns  v.  Price,  2  Coll.  C.C.  190. 

(AA)  Claimants  hot  Pasties  to  Suit. 

Persons  not  parties  to  the  suit,  but  intervening 
before  the  Master,  and  making  out  their  claims  as 
next-of-kin  of  an  intestate,  whose  estate  is  admin- 
istered in  the  suit,  and  afterwards  appearing  at  the 
hearing  on  Airther  directions,  ought  to  stand  on 
the  same  footing  in  regard  to  their  costs  of  these 
proceedings,  as  other  nex&of-kin,  who  have  been 
made  parties.  HuttMiwm  v.  Fteenum,  10  Law  J. 
Rep.(H.8.)Ch.8;  4M.&Cr.4eO. 

(BB)  Advancimo  Cause. 

Costs  of  an  opposed  application  to  advance  a 
cause,  directed  to  be  costs  in  the  cause,  upon  the 
application  being  granted.  Carthew  v.  Barelatff 
10  Sim.  278. 

(CC)  Establishing  Will. 

A  residuary  gift  in  a  will  is  a  gift  of  all  that  shall 
remain  after  payment  of  debts  and  legacies,  and 
the  expenses  incident  to  the  execution  of  the  will. 
And  wherefore  there  a  testator  gave  his  residuaiy 
estate,  both  real  and  personal,  upon  trusts,  to  be 
divided  in  certain  proportions  among  certain  classes 
of  persons,  although  some  of  the  classes  turned  out 
to  be  much  more  numerous  than  others,  it  was  held, 
that  the  costs  of  establishing  the  claims  of  the  indivi- 
dnals  composing  the  different  classes,  were  not  to 
be  paid  exclusively  out  of  the  portions  attributable 
to  such  classes  respectively,  but  that  the  costs  of 
all  the  persons  who  established  their  claims  as  falling 
within  the  several  dasses,  were  to  be  paid  indiscri- 
minately out  of  the  residuary  fund  before  any 
apportionment  of  it  took  place.  Shmtttewerth  v. 
Hewarih,  1  Cr.  h  P.  228. 

(DD)   COPtBIGHT. 

In  a  suit  to  restrain  the  piracy  of  a  literary  work, 
Digest,  1840—1845. 


a  plaintiff  who  in  opposition  to  the  defendant's 
denial  of  his  title  obtains  an  injunction,  is  entitled 
to  an  answer  from  the  defendant,  for  the  purpose  of 
having  his  title  admitted  (in  case,  by  arrangement 
between  the  parties,  the  title  is  not  established  at 
law) ;  and  also  of  having  an  account  from  the  defen- 
dant of  the  profiu  made  by  the  sale  of  the  spurious 
work.  The  plaintiff  therefore,  under  such  circum- 
stances, is  entitled  to  the  costs  of  the  suit,  including 
the  answer,  as  between  party  and  party ;  and  if  by 
the  refusal  of  the  defendant  to  pay  those  costs,  the 
plaintiff  is  compelled  to  bring  his  cause  to  a  hear- 
ing, he  will  be  entitled  to  the  whole  of  the  costs  of  the 
suit,  as  between  partv  and  party,  although  at  the  hear- 
ing he  may  waive  the  account.  And  the  plaintiff^s 
equity  in  this  respect  will  not  be  affected  by  his 
having  offered  to  waive  his  right  to  an  answer,  with 
a  view  to  obtain  terms  more  beneficial  to  himself 
than  the  Court  would,  under  any  circumstances, 
accord  to  him;  as,  for  instance,  with  a  view  to 
receive  costs  as  between  solicitor  and  client.  Kelly 
V.  Hooper,  1 Y.  &  Coll.  C.C.  197. 

(££)  Ambmdmemt. 

The  plaintiff  filed  a  bill,  raising  a  case  of  eleo- 
tion  and  praying  an  account  By  four  amendments 
all  the  matters  relating  to  the  question  of  election 
were  abandoned  and  struck  out,  and  the  bill  reduced 
from  188  to  107  folios.  The  defendant  moved  that 
the  plaintiff  might  be  ordered  to  pay  so  much  of 
the  costs  as  were  occasioned  in  consequence  of  the 
introduction  of  matters  subsequently  abandoned. 
The  motion  was  refused  with  costs.  Boodle  v.  Dame, 
14  Law  J.  Kep.  (ifr.8.)  Ch.  852. 

(FF)  Setting  OFF. 

Costs  receivable  and  payable  by  two  parties 
ordered  to  be  mutually  set.  off  without  regard  to  the 
lien  of  the  solicitors. 

The  Lord  Chancellor,  on  the  8th  of  November, 
ordered  the  defendant  to  pay  costs  to  the  plaintiff 
but  the  order  was  not  completed  till  the  28rd  of 
December.  The  Master  of  the  Rolls,  on  the  15th 
of  December,  ordered  the  plaintiff  to  pay  costs  to 
the  defendant,  and  on  the  19th  the  plaintiff  offered 
to  set  off  the  costs.  The  defendant,  in  January 
following,  issued  an  attachment  for  the  costs:— 
Held,  that  the  plaintiff  notwithstanding  he  was  in 
contempt,  might,  under  these  circumstances,  move 
to  set  off  the  costs.    CatteU  v.  Simone,  6  Bea.  304. 

The  Master  of  the  Rolls  has  jurisdiction  to  direct 
costs,  which  have  been  ordered  by  the  Lord  Chan- 
cellor  to  be  paid  by  the  defendant  to  the  plaintiff, 
to  be  set  off  against  costs  ordered  bv  the  Master  of 
the  Rolls  to  be  paid  by  the  plaintiff  to  the  defen- 
dant The  order  may  be  obtained  on  motion,  and 
the  notice  of  motion  may  be  given  before  the  taxa- 
tion.   Ibid. 

Costs'  given  to  the  plaintiff  out  of  the  ftind  in 
question,  directed  to  be  set  off  against  payments 
out  of  such  ftind  erroneously  made  by  the  trustees 
to  the  use  of  the  plaintiff  Cooper  v.  Pitcher,  4  Hare, 
445. 

(OG)  InT£RB8T  ON. 

Interest  on  costs,  although  recoverable  as  between 
party  and  party,  under  the  act  1  &  2  Vict.  c.  1 10. 
ss.  17,  18.  is  not  chargeable  where  costs  are  ordered 
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to  bf  paid  out  of  an  estate,  and  not  by  a  party 
penonally.  7%«  Aiiomejf  General  y.  Netkereoat, 
10  Law  J.  Rep.  (M.a.)  Ch.  162;  U  Sim.  529. 

(HH)  Costs  op  the  Day. 

Furu  ▼.  Chamwood,  4Law  J.  Dig.  186 ;  nom.  Furu 
Y.  Sharuwod,  5  M.  &  Cr.  96. 

Where  defendants  admitted  by  their  answer  that 
all  persons  interested  were  parties  to  the  suit,  and  at 
the  hearing  olgected  for  want  of  parties,  and  the 
oljection  prerailed : — Held,  that  haying  misled  the 
plaintiff,  they  ought  to  pay  him  the  costs  of  the  day, 
Frioe  y.  Berringtw,  2  Bea.  285. 

SembU — A  defendant,  failing  to  establish  an  ob- 
jection for  want  of  parties,  taken  in  the  answer,  by 
proper  eyidenoe  at  the  hearing,  must  pay  the  costs 
of  the  day,  if  the  cause  is  to  stand  oyer  for  the  pur- 

nof  its  production.  Barker  y.  RaHton^  1 1  Law 
ep.(N.a.)Ch.a72. 

Where  a  defendant  insists  on  an  objection  for 
irant  of  parties,  but  does  not  swear  positiyely  to 
the  circumstances  on  which  the  objection  rests,  the 
costs  of  the  day,  on  the  cause  coming  on  for  hear- 
ing, and  the  objection  being  allowed,  will  be  reseryed. 
Campbell  y.  Dicken,  4  Y.  &  ColL  17. 

The  plaintiff  set  down  the  cause  on  exceptions 
to  the  Master's  report  and  for  further  directions, 
and  the  exceptions  were  allowed: — Held,  that  the 
defendant  was  not  entitled  to  the  costs  of  the  day 
incurred  by  the  plaintiff  haying  set  the  cause  down 
for  further  directions.  Oebeme  y.  Harvey t  12  Law 
Kep.(N.8.)Ch.66. 

(II)  Taxation  of. 

(a)  Ingmurak 

Costs  are  to  be  allowed  on  taxation  between  party 
and  party.  See  Orders  of  8th  of  May,  1845,  CXX., 
CXXI. ;  14  Law  J.  Rep.  (n.8.)  Ch.  296 ;  7  Bea. 
Ixyiii. ;  1  Ph.cxiii 

The  Court  may  declare  any  part  of  pleadings 
improper,  or  of  unnecessary  length,  or  refer  it  to 
the  taxing  Master  to  distinguish  those  parts  which 
are  so.    Ibid.  Order  CXXII. 

Upon  an  interlocutory  application,  the  Court 
may  award  a  sum  in  gross  for  costs.  Ibid.  Order 
CXXIIL 

The  taxing  Master  may,  without  any  order  of 
reference,  in  certain  cases  tax  the  costs  which  are  to 
be  recoyerable  by  subpoena.    Ibid.  Order  CXXIV. 

An  attachment  issued  against  a  party  for  the 
non-payment  of  costs  which  had  been  taxed  by  the 
Master.  It  appeared  that  part  of  the  amount,  cer^ 
tified  by  the  Master  to  be  due,  consisted  of  fees  to 
connael,  which  had  not  been  paid  till  after  the 
Master^s  certificate  had  been  granted.  Under  the 
circumstances,  the  attachment  was  set  aside,  and  it 
was  referred  back  to  the  Master  to  reyiew  his  taxa- 
tion. Herring  y.  Cloberif,  1 1  Law  J.  Rep.  (n.b.)  Ch. 
410. 

On  taxation  of  a  bill  of  costs  there  is  no  rule 
preyenting  the  Master  from  allowing  a  solicitor  to 
employ  three  counsel,  if  the  circumstances  of  the 
case  are  of  so  special  a  nature  as  to  justify  such  a 
course  being  pursued.  Wasiell  y.  LetUe,  1 3  Law  J. 
Rep.  (m.8.)  Ch.  368. 

Under  a  general  order  of  taxation,  the  Master 
will,  without  any  special  direction,  exercise  a  dis- 


cretion as  to  taxing  the  eosts  of  infonna)  poeeed 
ings.     Clayton  v.  Meadowe,  2  Hare,  26. 

Motion  for  the  stay  of  the  taxation  of  costs  under 
a  decree,  pending  an  appeal  from  the  decree,  refused 
with  costs.    PiukeU  y.  Wright,  4  Hare,  160. 

(6)  Attomie^  and  SoReitors'  BilU. 

If  a  person  out  of  the  jurisdiction  petitions  far 
the  taxation  of  his  solicitor's  bill,  he  must  give 
security  for  the  costs  of  the  taxation,  and  slso  for 
the  balance  that  may  be  found  due  from  him. 
Anon,  12  Sim.  262. 

A  husband  became  liable  for  bills  of  costs  doe 
from  his  wife,  dum  tolot  and  from  her  former  bus- 
band  to  a  solicitor : — Held,  that  though  the  relatioB 
of  solicitor  and  client  did  not  exist  between  tke 
solicitor  and  the  second  husband,  yet  the  latter  wss 
entitled  to  a  taxation  of  the  bills  of  costs.  Warn^ 
y.  fViUiamet  2  Bea.  1. 

A  bill  of  costs,  nearly  the  whole  of  which  had 
been  paid,  contained  items  unconnected  with  pro- 
fessional employment,  as  for  a  house,  &c. : — Held, 
that  the  solicitor  ought  in  taxation  to  hare  oedit 
for  such  items  (if  due),  although  they  had  not 
become  due  to  him  in  the  character  of  soliduir. 
Ibid. 

The  Court  has  authority  to  refer  Ua  taxation  the 
bill  of  costs  of  a  solicitor,  who  i^ts  as  agent  for 
another.     Toghill  y.  Grant,  2  Bea.  261. 

A  motion  for  the  taxation  of  a  solicitor's  hill, 
with  special  directions  to  disallow  the  costs  of  cer- 
tain proceedings  alleged  to  haye  been  improperly 
taken  by  the  solicitor,  or  with  a  qualification  thst 
the  taxation  was  to  be  of  the  oosts  of  such  proceed- 
ings only  as  had  been  properly  incurred,  refuted, 
as  such  objections  mav  be  taken  adyantage  of  noder 
the  common  order  ror  a  taxation.  Wiggim  r. 
Peppin,  2  Bea.  403. 

An  application  for  the  retaxation  of  a  solicitoE'i 
bill  should  be  by  petition,  stating  particularly  the 
grounds  of  complaint,  and  not  by  motion. 

Semble  —  On  taxation,  charges  disallowed  for 
want  of  authority,  and  charges  reduced  by  limitiDg 
to  one  of  seyeral  defendants  his  aliquot  part  of  i 
joint  charge,  ought  not  to  be  computed  in  deter- 
mining on  whom  the  costs  of  taxation  should  fall 
The  Attorney  General  y.  Nethercoat,  3  Bea.  297. 

A  solicitor  was  retained  by  A  B  and  four  other 
defendants.  A  B  haying  withdrawn  his  retainer,  the 
soUcifeor  ddivered  his  bill  against  A  B,  amouating 
to  194  I9t.,  which  was  referred  for  taxation.  Tbe 
Master  considering  that  A  B  was  liable  to  one-fifth 
part  only  of  aeyeral  charges*  struck  off  four-fifkks 
thereof,  and  certified  he  had  taxed  the  MU  st  4<. 
10<.  6d.  The  client  then  obtained  an  order  of 
course»  for  payment  by  the  solicitor  of  the  costs  of 
the  taxation.  A  nration  being  made  on  behalf  of 
the  solicitor,  to  discharge  the  Tatter  order  for  irxe- 
gularity,  on  the  ground  that  more  than  one-sixth 
had  not  been  struck  off  within  the  rule,  bat  no 
application  being  made  to  be  velieyed  fitom  the 
certificate  which  warranted  the  second  order,  the 
motion  was  on  that  ground  ref^jsed  with  costs. 
Muikett  y.  Hill,  3  Bea.  301. 

The  taxation  of  the  bill  of  costs  of  the  agent  of  s 
solicitor,  upon  the  footing  of  a  special  agreement, 
requiring  the  Master  to  depart  from  the  ordinsiy 
rules  of  taxation,  cannot  be  obtained  upon  petition. 
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Ad  aeooant  of  all  the  dealings  and  pecuniarj  trans- 
actions  not  connected  with  Uie  bill  of  costs,  cannot 
be  obtained  upon  a  petition  for  the  taxation  of  costs, 
the  acoount  directed  on  petition  being  limited  to 
monies  paid  or  duly  appropriated  towards  satisfac- 
tion of  the  bills.     In  rt  Smithy  4  Bea.  S09. 

In  genera],  a  solicitor  cannot  obtain  the  taxation 
of  his  agent's  costs,  without  bringing  the  amount 
hito  court;  but  under  special  circumstances  that 
conation  will  be  ditpeiMed  with,  or  the  amount 
Hmited.    Ibid. 

An  agent  of  a  solicitor,  held  by  the  irregularity  of 
his  conduct  to  Iultc  discharged  himself,  and  ordered, 
before  taxation  or  payment  of  his  bills,  to  deliver 
up  sll  papers,  ftc  on  an  undertaking  of  the  prin- 
eipal  to  redeliTCT  them  as  the  Court  should  order. 
Ibid. 

Payment  in  respect  of  counsel's  f^  should 
specify  the  cause  and  each  particular  fee.  Pay- 
ments, except  for  stated  and  speeifie  fees,  for  par- 
ticular matters  of  businesa  done,  or  to  be  done, 
disappnrred  cxf.     Ibid« 

BiU  of  eosts  incurred  by  two  persons  ordered  to 
be  taxed  on  the  application  and  upon  the  under- 
taking of  one.    Loekhmrt  v.  Hardpy  4  Bea.  224. 

In  October  1 839,  a  client  obtained  an  order  to 
tax  bis  solicitor's  bill :  he  commenced  the  taxation 
in  Janusry  1840,  and  proceeded  thereon  to  a  very 
considerable  extent :  a  year  and  a  half  after,  and 
before  the  report,  the  client  appeared  to  vary  the 
order : — Held,  that  after  his  acquiescence,  he  came 
too  late  to  alter  the  order,  and  too  early  to  correct 
any  erroneous  principle  acted  on  by  the  Master. 
Turhtek  ▼.  Tarhuck,  4  Bea.  149. 

Whether,  where,  after  the  taxation  of  a  particular 
bill  of  costs  as  between  solicitor  and  client,  a 
genera]  taxation  is  directed,  a  solicitor  can  in- 
elode  items  included  in  the  former  taxation,  but 
not  allowed,  or  ought  for  the  purpose  of  the  expla- 
nation to  introduce  items  taxed  and  paid  on  the 
fonner  taxation,  quare.    Ibid. 

The  mere  circumstance  that  a  bill  of  costs  con- 
tains items  which  would  be  disallowed  or  reduced 
on  taxation,  is  not  of  itself  sufScient  to  entitle  the 
party  to  a  taxation  of  a  bill,  which  has  been  settled 
and  paid.    Massie  y.  Drake,  4  Bea.  488. 

Costs  directed  by  a  decree  to  be  taxed  as  between 
solicitor  and  client,  cannot  on  petition  be  ordered 
to  be  taxed  on  another  principle.     Ibid. 

Where  an  account  compnsing  bills  of  costs  is 
settled  and  paid,  as  between  a  solicitor  and  client, 
and  no  surprise  or  fraud  is  practised,  the  Court 
will  not  direct  a  taxation  of  the  bill,  though  it 
appears  to  contain  items  which  would  be  disallowed 
or  reduced  on  taxation,  unless  it  appears  that  the 
overcharges  are  in  themselres  so  extravagant  and 
improper  as,  under  the  circumstances,  to  be  con- 
sidered firaadolent 

Upon  the  settlement  of  an  account  between  a 
solicitor  and  Ms  client,  a  sum  of  75^  was  retained 
by  the  solicitor  by  consent,  to  answer  particulars. 
Costs  not  then  ascertained.  The  Court  limited  the 
taxation  to  such  particular  costs.    Ibid. 

In  a  suit  againiit  a  solicitor  for  an  account,  in 
the  taking  of  which  the  bills  of  cents  of  the  defen- 
dant are  taxed,  and  reduced  more  than  one-sixth  in 
amount,  the  Court  has  jurisdiction  to  give  or  with- 
hold the  costs  of  taxation,  according  to  the^circum- 


stances  and  justice  of  the  case.     Barton  ▼.  Pyne, 
1  Hare,  493. 

(c)  Apportioning, 

An  information  related  to  two  objects,  one  of 
which  failed,  and  the  decree  dismissed  so  much  of 
the  information  as  relsted  to  it,  without  costs,  and 
ordered  the  defendant  to  pay  the  informant  his  coats 
of  the  suit: — Held,  that  the  taxing  Master  was 
wrong  in  apportioning  the  general  costs  of  suit 
between  the  two  objects.  The  Attorney  General  v. 
Lord  Carringtomf  12  Law  J.  Rep.  (M.a.)  Ch.  463 ; 
6Bea.464. 

(d)  Reoietoing, 

The  Master's  certificate  on  taxation  of  costs 
cannot  be  questioned,  without  the  special  leave  of 
the  Court,  to  be  obtained  by  petition,  setting  forth 
the  grounds  of  oomplaint  and  the  charges  alleged 
to  be  erroneous.  Principles  on  which  the  Court 
acts  in  permitting  a  review  of  such  certificate. 
The  Master,  on  evidence  before  him,  allowed  a  few 
items  in  the  taxation  of  a  solicitor's  bill  for  business^ 
as  to  which  there  was  a  conflict  whether  the  soli- 
citor had  authority  to  perform  it : — Held,  that  this 
was  not  a  sufficient  reason  for  permitting  a  review 
of  the  taxation.    In  n  Congnte,  4  Bea.  87. 

(KK)  Ratb  or. 

(a)  In  general 

The  plaintiff's  solicitor  employed  a  Queen's 
counsel,  and  a  junior,  to  oppose  a  motion  for  ftirther 
time  to  answer : — ^The  Court  held,  that  he  was  justi- 
fied in  so  doing,  and  ordered  the  taxing  Master, 
who  had  disallowed  the  fees  of  the  junior  counsel, 
to  review  his  taxation.  Cooke  ▼.  Turner,  12  Sim.  649. 

Where  the  interests  in  respect  of  which  the 
Attorney  General  is  made  a  party  to  a  suit  are  of 
such  a  description  that  the  Court  would,  in  the 
case  of  a  private  individual,  allow  fees  to  three 
counsel  upon  the  taxation  of  eosts,  the  Court  will, 
in  such  case,  allow  foes  to  two  counsel  besides  the 
Attorney  General.  Ceekbnm  v.  Raphael,  12  Law  J. 
Rep.  (n.s.)  Ch.  268. 

Upon  petition  against  a  report  of  the  taxing 
Mssters,  it  was  held,  that  the  sum  hitherto  charged 
per  cent,  by  brokers  for  transferring  stock  pur- 
chased by  the  Court  should  remain  as  usual,  and 
that  it  would  be  unjust  to  reduce  the  charge  to  one 
uniform  fee  of  five  guineas  for  all  transfers.  Daoen* 
port  V.  Powell,  14  Law  J.  Rep.  (n.s.)  Ch.  115. 

The  Court  will  not  interfere  with  the  discretion 
of  the  taxing  Masters,  as  to  the  quantum  of  fees  to 
counsel.  The  Attorney  General  v.  Lord  Carrington, 
12  Law  J.  Rep.  (k.b.)  Ch.  463 ;  6  Bea.  454. 

(6)  Pauper. 

[Clyne*»  Trueteet  v.  Clyne,  4  Law  J.  Dig.  188} 
6  C.  8c  F.  589]. 

This  Court,  either  by  virtue  of  its  general  juris* 
diction,  or  under  slat  11  Geo.  4.  &  1  Will.  4. 
G.  86,  rule  17,  has  power  to  discharge  a  pauper 
defendant  out  of  custody,  without  compelling  him 
to  pay  costs  incurred  previously  to  the  order  to  de- 
fend informd  pauperit,  Bennett  v.  Chudleieh,  2  Y. 
ft  Coll.  C.C.  164. 
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ooal  yeariy,  or  if  not,  tbat  ^mj  would  pay  the  Uted 
rcDt,  and  tiiat  there  was  no  implied  oondition  that 
there  existed  ooab  to  the  amount  of  13,000  tons 
yearly,  capable  of  being  worked.  The  MarguU  rf 
Bute  y.  Tlwmp$9H,  14  Law  J.  JEtep.  (v.a.)  £zcb.95{ 
1SM.&W.467. 

A  lessor  demised  to  his  lessee  certain  premisea 
and  salt-mines,  with  liberty  to  make  and  erect  ware* 
houses  and  quays,  and  to  make  saltpits  and  other 
worktj  and  reserving,  amongst  other  rents,  a  certain 
sum  per  annum  fbr  each  and  erery  taU-pan  which 
had  been  or  thereafter  should  be  erected,  woi^ed^ 
and  made  use  of  by  the  lessee  in  making  salt;  and 
the  lessee  corenanted  to  leare  all  such  buildings, 
quays,  and  leorAt  in  good  repair  at  the  end  of  the 
term:-*-Held,  that  he  could  not,  within  the  meau'* 
ing  of  the  covenant,  remoYc  saU-pOHt  which  had 
been  set  up  by  him  during  the  term.  The  Em4 
qfUtm^ld  ▼.  BkKkbume,  10  Law  J.  Rep.  (N.a.)  C.P. 
178 ;  S  Sc.  (H.8.)  820. 

The  father  of  an  apprentice  corenanted  in  the 
indenture  to  provide  his  son  with  washing,  &e. ; 
but  afterwards  the  master  suggested  that  the  fiither 
should  allow  the  son  20iL  a  year,  and  the  master 
supply  the  son  with  washing,  &c.,  and  the  son  pay 
him  for  it  This  was  acc^ed  to,  and  the  master 
accordingly  suoplied  the  washing,  ftc. : — Held,  tbat 
the  master  could  not  recover  in  an  action  of  cove- 
nant  on  the  indenture  against  the  father  for  his  not 
providing  the  son  with  washing,  &c.,  if  the  master 
provided  the  washing,  &e.,  by  agreement  on  the 
credit  of  either  the  father  or  the  son:  and  that  in 
an  action  on  the  covenant  a  plea  of  performance  by 
the  fother  was  supported  by  proof  of  these  &cts. 
Blackbume  v.  Davis,  1  Car.  &  K.  167. 

The  defendant  demised  to  the  plaintifT,  for  twenty* 
one  years,  a  mansion  house  and  land,  with  the  sole 
licence  of  shooting  and  sporting  over  all  other  the 
lands,  plantations,  and  coverts  of  the  defendant, 
subject  to  the  liberty  for  each  tenant  on  his  fiirm 
to  kill  rabbits,  with  ferrets  only.  The  defendant 
covenanted  for  quiet  enjoyment,  and  that,  if  any  of 
the  tenants  of  such  plantations,  coverts,  &c.  should 
obstruct  the  plaintiff  in  the  enjoyment  of  his  said 
licenee,  or  should  destroy  the  game,  rabbits,  &c., 
then  the  defendant  would,  upon  the  requisition  of 
the  plaintiff,  give  notice  to  quit  to  such  tenants,  and 
enforce  the  notice  by  such  legal  measures  as  should 
be  necessary.  Breach,  that  the  defendant  demised 
to  T  R,  for  the  term  of  twelve  years,  one  hundred 
acres  of  the  plantations  on  which  the  exclusive  right 
of  killing  rabbits  had  been  granted  to  the  plain tifl{ 
without  any  clause  in  the  demise  to  prevent  Rfrom 
obstructing  the  plaintiff  in  the  enjoyment  of  the  said 
licence,  or  from  destroying  rabbits,  and  without 
reserving  to  the  defendant  the  power  of  giving  R 
notice  to  quit,  or  of  enforcing  such  notice  by  such 
legal  measures  as  should  be  necessary,  the  said 
plantations  not  being  at  the  time  of  the  demise  to 
the  plaintiff  parcel  of  any  farm  ;  and  that  R  after- 
wards killed  and  destroyed  rabbits.  The  defendant 
in  his  plea  set  out  the  lease  on  oyer,  which  contained, 
amongst  other  things,  the  demise  of  certain  ponds 
and  pools,  **  for  the  better  description  whereof  a  plan 
is  indorsed  on  the  second  skin  of  these  presents." 
The  plan  was  not  set  out  in  the  plea.  The  defen- 
dant then  pleaded,  that  the  said  rabbits  so  killed  by 
R  were  killed  by  him  on  his  own  farm,  with  ferrets 


only : — Held,  on  demurrer,-  that  the  exception  as  to 
killing  rabbits  extended  not  only  to  farms  existing 
at  the  time  of  the  demise  to  the  plaintiff,  but  also 
to  farms  subsequently  created. 

Held  also,  that  the  declaration  was  bad,  as  not 
containing  any  breach,  the  demise  to  R  not  consti- 
tuting any  breach  of  the  defendant's  covenant. 

SemUfle — That  it  waa  not  necessary  to  set  out  on 
oyer  the  plan  referred  to  in  the  indenture.  JVatstai 
V.  WUmot,  10  Law  J.  Rep.  (n.s.)  Exch.  476 ;  8 
M.  &W.711. 

A  covenanted  under  seal  with  B,  his  leaaor,  to 
leave  on  the  premises  all  *'  erections  and  improve- 
menta,"  which  might  be  made  or  set  up  on  the  pre- 
mises during  the  term.  The  lease  was  afterwards 
aasigned  to  C,  who  agreed  by  letter  with  B  to  pot  up 
a  greenhouse  on  the  premises,  on  condititm  that  he, 
C,  might  remove  it  at  the  expiration  of  the  term ; 
and  the  greenhouse  was,  on  the  ftiith  of  this  agree- 
ment, put  up  by  C,  in  such  a  manner  aa  that  the 
frame- work  was  not  fastened  in  any  way  to  the  fiiee- 
hold.  C  having  removed  it  at  the  end  of  the  term, 
— Held,  that  the  agreement  between  B  and  C  was 
no  answer  to  an  action  agaioat  A  for  breach  of  the 
covenant. 

Held,  also,  {dubUanti  Ertkint,  /.I  that  tiie  jury 
were  properly  told  to  exclude  teem  their  conmdera- 
tion  any  question  as  to  whether  the  greenhouse  waa 
a  fixture  or  not 

SemhU — That  the  greenhouse  was  a  fixture.  WtMi 
y,Blakeway,  10  Law  J.  Rep.  (h.s.)  C.P.  178;  8 
Sc.  (n.b.)  218 1  2  M.  &  a.  729. 

A  lease  contained  a  covenant,  that  the  lessor 
should  **  pay  all  parliamentary,  parochial,  and  other 
taxes,  tithes,  and  assessments,  issuing  out  of  tiie 
demised  premisea,  or  chargeable  upon  the  landlords 
or  tenants  thereof  for  the  time  being  in  respect 
thereof." 

A  previous  tenant  o(  the  premises  had,  during 
his  tenancy,  by  contract  witii  government,  redeemed 
the  land-tax  payable  in  respect  thereof,  (42  Geo.  8. 
c.  116.  &  154): — Held,  that,  under  the  covenant 
above  mentioned,  the  lessee  was  bound  to  pay  to  the 
previous  tenant  (he  yearly  charge  upon  the  premises 
imposed  in  lieu  of  land-tax  by  the  statute.  The 
Mayor,  f^e.  of  Lundon,  Qtnemon  tf  Christ,  BrUie- 
well,  and  SL  Thomue  the  Apoetle^  v.  Harrildj  10  Law 
J.  Rep.  (n.8.)  C.P.  200 ;  8  Sc.  (n.s.)  126 ;  2  M.  &  O. 
707. 

By  articles  of  agreement,  reciting  that  tfaedefim- 
dant  had  contracted  with  J  as  the  agent  of  the 
plaintiff  and  the  other  owners  of  the  property  for  the 
purchase  of  the  lands  therein  mentioned,  the  defen- 
dant covenanted  with  the  plaintiff  and  the  several 
other  parties  beneficially  interested,  to  perform  such 
contract  by  paying  the  purchase-money  on  a  certain 
day,  &c. — Held,  that  this  covenant  was  several,  and 
that  the  plaintiff  might  sue  alone  for  tixe  non-pay- 
ment of  his  share  of  the  purchase-money  without 
joining  the  other  parties  beneficially  interested. 
Poole  v.  ma,  10  Law  J.  Rep.  (n.s.)  £xch.  81 ;  8 
M.  &  W.  885 ;  9  Dowl.  P.C.  800. 

A  covenant  by  a  lessor  to  repsar  "  the  external 
parts"  of  the  demised  house  comprises  its  boundary 
Walls,  although  adjoining  another  house,  so  as  te 
render  the  lessor  liable  to  repair,  and  to  compensate 
the  lessee  for  damages  sustained  by  him,  where,  in 
consequence  of  the  adjoining  house  being  pulled 
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4o«ii,  Ui«  diTidiiBg  wall  gives  way,  and  aiQka»  doing 
iigary  to  the  premiaes  demiaed. 

And  tbia,  although  the  houae  waa  pulled  down, 
under  the  pronsiona  of  a  local  act  of  parliament, 
hy  the  eorporatioa  of  the  town  in  which  the  house 
waa  situated.  Grem  v.  Eaks,  1 1  Law  J.  Rep.  (N.a.) 
a&63;  lO.&D.  468. 

The  defendant,  hy  agreement  under  aeal,  agreed 
to  grant  a  lease  of  certain  premises  to  the  plaintifl^ 
whioh  lease  waa  to  contain  a  covenant  that  he  (the 
defendant)  would  paint  the  outside  of  the  premisea 
9DCO  in  overy  three  yean,  and  it  waa  agreed  that  in 
^e  mean  time,  until  the  lease  should  he  granted,  the 
plaintiff  should  he  tenant  from  year  to  year,  **  snh* 
ject  to  the  terms  and  conditions  thereinhefore 
qieoified."  In  an  action  for  breach  of  this  agree- 
aent,  the  declaration  treated  it  aa  containing  an 
expicss  ooYonant  to  paint  once  in  thi^  years  :^ 
Held,  that  U  was  no  variance.  Priet  v.  Birch,  1 1  Law 
a.  Rep.  (K.8.)  C.P.  198 ;  1  Dowl  P.C.Ctf.s.)  720. 

A  deolaration  in  covenant  stated,  that  it  waa 
agreed  between  the  plaintiff  as  lessor,  and  the  de- 
fendanta  as  leasees  of  certain  coal  mines,  that  the 
plaintiff  should,  when  he  thought  fit,  employ  a  fit 
and  proper  person  at^ch  machine  for  weighing 
the  coals,  who  should  weigh  the  same  and  keep  the 
accounts,  and  that  hia  wages  should  be  paid  by  the 
defendanta,  but  that  in  case  such  person  should  not 
duly  attend  at  the  machine,  and  duly  keep  the  necea- 
aarf  accounts,  the  defendanta  were  authorised  to 
dis^Mige  him.  It  then  averred,  that  the  plaintiff 
appointed  J  H,  being  a  fit  and  proper  person,  and 
dieged  aa  a  breach,  that  the  defendants  refused  to 

ry  him  his  wages.  The  defendant  pleaded,  that 
U  was  not  a  fit  and  proper  person,  that  he  had  not 
duly  attended  to  the  machine,  and  had  not  duly 
kept  the  necessary  accounts:  a  verdict  having  been 
found  for  the  defendants, — Held,  that  the  plaintiff 
vaa  not  entitled  to  judgment  won  ofrfte«<e  veredicto; 
the  appointment  of  a  fit  and  proper  person  being  a 
condition  precedent  to  the  defendants  liability  to 
My  his  wages.  Lawiou  v.  Sutton,  11  Law  J.  Rep. 
(«.s.)  Exch.  8U ;  0  M.  &  W.  795. 

By  an  indenture  of  the  i3th  of  February  1834, 
between  J  O,  the  plaintiff,  and  the  defendant,  the 
aaid  J  O  mortgaged  certain  property  to  the  plaintiff, 
for  securing  6002.  and  interest,  with  a  proviso  for 
reconveyance  to  J  G,  if  he  should  pay  the  600L 
and  interest  to  the  plain ti£E|  on  the  ISth  of  Feb- 
Tuary  then  next  ensuing ;  J  G  covenanted  to  pay 
that  asm  and  interest,  in  the  manner  mentioned  in 
the  proviso.  And  the  defendant  covenanted  with 
the  plainti^  "  that  the  defendant  and  J  G,  or  one 
of  them,  would,  during  the  continuance  of  the  then 
present  nDM>rtgage  security,  pay  the  plaintiff  the 
mtcrest  to  become  due  in  reapect  of  the  600^,  at 
SL  p«r  cent  per  annum,  by  two  even  half-yearly 
payments,  on  the  13th  of  August  and  the  13th  of 
February"— Held,  that  the  defendant's  liability 
continued  till  the  principal  sum  was  paid,  and  was 
not  limited  to  the  13th  of  February  1835. 

Held,  also,  that  a  breach  alleging,  that  on  the 
ISth  of  Aqguat  1842,  902.  became,  and  still  con- 
tinued in  arrear,  for  divers,  to  wit,  six  half-years' 
interest  on  the  600L,  waa  properly  assigned.  King 
V.  GreenhiU,  13  Law  J.  Rep.  (n.8.)  C.P.  333  ;  8  Sc. 
(n.8.)  869. 

A  declaration  in  covenant  stated,  that  by  a  deed 


between  the  defendant  of  the  first  part,  one  J  D  of 
the  second  part,  and  the  plaintiff  of  the  third  part, 
the  plaintiff  covenanted  with  the  defendant  that 
J  D  should,  during  the  term  of  five  years  firom  the 
date  of  the  deed,  serve,  abide,  and  continue  with 
the  defendant  as  his  assistant  in  the  art  of  a  surgeon- 
dentist,  and  perform  auch  servioe  aa  the  defendant 
should  order  to  be  done,  &e.  in  the  way  of  hia  art, 
with  stipolationa  for  working  nine  hours  oer  day ; 
and  that  the  defendant,  in  consideration  of  the  ser- 
vices to  be  performed  by  J  D,  eovenanted  with  the 
plaintifl^  that  he,  the  defendant,  during  the  said 
term  of  five  yeara,  (in  oaae  J  1)  oerformed  his  part 
of  the  agreement,  and  partioularry  the  work  of  nine 
hours  per  day)  would  pay  J  D  35ji  weekly  for  the 
first  year  of  the  term ;  %k  weekly  during  the  second 
and  third  years  of  the  term;  and  2/.  2«.  weekly 
during  the  fourth  and  fifth  years  of  the  term,  fiM* 
wages  and  compensation  for  the  services  aforeeaid. 
The  declaration  then  averred  perfonnanoe  of  all 
covenanta  on  the  part  of  J  D,  and  alleged  as  a 
breach  that  the  defendant  would  not  permit  J  D  to 
continue  in  his  service,  but  dismissed  him : — Held, 
in  arrest  of  judgment,  that  the  breach  waa  ill 
aasigned,  as  there  was  no  implied  covenant  on  the 
part  of  the  defendant  to  retain  J  D  in  his  service 
during  the  five  years,  Iham  v.  Sa^kt,  IS  Law  J. 
Rep.  (ns.)  as.  1 59 ;  5  aB.  688 ;  1  D.  8i  M.  579. 

A  declaration  stated,  that,  by  an  indenture  of 
mortgage  made  between  the  plaintiff  the  defendant's 
testator,  and  one  W,  the  testator,  for  himself  his 
executors,  &c,  covenanted  with  the  plaintiff  to  pay 
to  W  the  aum  of  l,200i:,  and  interest  By  the  in- 
denture, as  set  out  in  the  plea  in  kmc  tferbOf  it 
appeared  that  the  plaintiff  had  mortgaged  oertain 
premises  to  W,  with  a  proviso  that  if  the  plaintiff, 
his  executors,  &c.  six  months  after  demand  in 
writing  should  pay  the  1,200/.  to  W,  W  would  re- 
convey  ;  that  the  plaintiff  had  made  a  subsequent 
mortgage  to  the  testator,  subject  to  the  above  in- 
denture of  mortgage  to  W,  and  to  the  payment,  to 
him,  of  the  said  sum  of  l,200t  There  was  then 
the  general  covenant  (which  was  declared  on,)  for 
the  payment,  by  the  teatator,  to  W,  of  the  said  sum 
of  1,200^  The  plea  then  alleged,  that  no  demand 
in  writing  of  payment  of  the  sum  of  l,200i  waa 
made  upon  the  plaintiff: — Held,  on  demurrer  to 
the  plea,  that  the  declaration  waa  bad,  since,  as  no 
demand  of  payment  had  been  made  by  W  on  the 
plaintifl^  the  money  was  not  due,  and  the  defendant 
was  not  liable.  Trott  v.  Smith,  12  Law  J.  Rep.  (N.a.) 
Exch.  186;  10  M.  &  W.  453. 

The  declaration  atated,  that  T  B  and  C  J  hia 
wife,  were  seised  in  fee  of  an  undivided  moiety  of 
certain  premises  in  right  of  C  J,  and  that  C  waa 
aeised  of  the  other  moiety ;  that  by  an  indenture 
between  T  B  and  C  J  of  the  first  part,  C  of  the 
second  part,  and  one  Timms  of  the  third  put,  T  B 
and  C  J  and  C  demised  to  Timms  a  certain  mes- 
auage  or  tenement,  shop,  ^ard,  and  premises  for 
twenty-one  years;  that  Timms  covenanted  with 
T  B  and  C  to  repair  the  same ;  that  C  afterwards 
became  seised  in  fee  of  the  reversion  of  all  the 

5 remises,  and  devised  them  to  the  plaintifii  and 
*  B  in  fee ;  tiiat  T  B  diedv  and  the  plaintiffs  sur- 
vived him ;  and  that  before  the  death  of  T  B,  all 
the  estate  of  Timms  in  the  premises  came  to  the 
defendant  by  assignment    Breach,  that  the  defen- 
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dant  would  not,  after  the  asttgnment  and  daring 
the  demise,  and  whilst  the  plaintiflb  and  T  B  were 
seised  of  the  reversion,  and  hrfore  the  death  rfTB^ 
repair  the  demised  premises.  Plea,  that  the  defen- 
dant, at  the  time  of  the  assignment  of  the  messuage, 
dwelling-house,  shop,  yard,  &Cm  was  and  is  an  alien 
and  stranger,  and  not  a  denisen  or  naturalised,  and 
an  artificer,  to  wit,  &c.,  born  out  of  the  Queen's 
oheiaance,  to  wit,  &c. ;  Uiat  he  became  the  assignee 
of  the  said  messuage,  &c.,  and  the  estate  of  Timms 
was  assigned  to  him,  after  the  pasting  of  the  82 
Hen.  8.  c.  16,  for  the  purpose  of  carrying  on  his 
said  trade,  and  residing  thoeon. 

iSnn6/l9— That  the  covenant  sued  upon  was  not  a 
covenant  running  with  the  land,  there  being  no 
averment  that  T  B's  wife  was  living. 

Qfuere — Whether  the  introduction  of  that  aver- 
ment would  make  any  difference. 

6M«r«— Whether  the  statute  82  Hen.  8.  c.  16. 
extends  to  assignments  as  well  as  to  original  leases. 
fVootton  V.  Steffiewmi,  18  Law  J.  Rep.  (if.8.)  Exch. 
72;  12M.&W.129. 

An  agreement  was  entered  into  by  the  plaintiff 
and  Lee,  to  grant  a  lease  of  twenty-one  years  to  the 
Messrs.  Harters,  of  certain  land  for  the  purpose  of 
forming  a  railway.  A  covenant  was  inserted,  that 
the  Harters,  their  executors,  administrators,  and 
assigns,  should  carry  over  the  railwav  all  coals 
gotten  by  them  from  the  Hatfield  Colliery,  and 
also  all  coal  they  should  obtain  from  any  other 
mines  they  might  afterwards  work  in  the  township 
of  Stanley,  paying  2d.  for  every  ton  of  coal  so  car- 
ried. The  plaintiff  became  the  sole  owner  of  the 
land  demised.  The  Harters  assigned  all  their 
interest  in  the  agreement  to  the  defendants,  who 
reftised  to  pay  the  2d,  per  ton  upon  any  other  coal 
than  that  obtained  from  the  Hatfield  Colliery,  and 
used  another  railway  fbr  such  other  coal: — Held, 
that  the  covenant  ran  with  the  land,  and  the  defen- 
dants were  bound  by  it.  Henmihgway  v.  Fernandez^ 
12  Law  J.  Rep.  (n.s.)  Ch.  ISO. 

In  an  action  brought  to  recover  a  sum  of  money 
under  two  deeds  of  covenant,  the  declaration  stated, 
that  in  consideration  of  the  sum  of  258,6291. 10«.  6<f. 
the  plaintiff  undertook  to  make  a  certain  railway 
for  the  defendants ;  that  afterwards,  and  during  the 
progress  of  the  woriL,  the  plaintiff  agreed  to  com- 
plete the  railway  by  the  1st  of  June  1840,  in  con- 
sideration of  the  defimdants  paying  him  the  ftirther 
sum  of  16,0002.  for  such  expedition,  and  on  being 
provided  by  the  defendants  with  rails,  chairs, 
bloeks,  &c.  to  complete  the  same  bv  the  1st  of 
June  i  provided  that  if  the  plaintiff  should  not 
complete  the  railway  by  the  1st  of  June,  he 
should  pay  to  the  defendants  the  sum  of  800/. 
for  the  said  Ist  of  June,  and  the  like  sum  for 
every  succeeding  day  until  the  whole  should  have 
been  completed.  Breach,  non-payment  of  the 
monev  by  the  defendants.  Plea,  as  to  7,500JL, 
parcel  of  the  15,000/ ,  that  the  plaintiff  did  not  com- 
plete  the  railway  by  the  1st  of  June,  and  that  by 
his  failing  to  do  so  for  twenty-four  days,  the  defen- 
dants had  a  right  to  deduct  the  sum  of  7,500/.  from 
the  sum  to  be  paid  to  him.  Replication,  that  the 
plaintiff  was  not  liable  Ho  pay  mode  et  formd.  It 
was  proved  that  the  plaintiff  did  not  finish  the  rail- 
way until  twenty. four  days  after  the  1st  of  June, 
but  that  the  defendanu  had  not  furnished  him  with 


all  the  rails,  chairs,  ftc.  The  learned  Jud^ 
directed  the  jury  that  the  defendants  were  bound, 
as  a  eondition  precedent  to  Aeir  right  of  dedncdng 
the  7,5001.,  to  have  famished  the  plaintiff  with  the 
rails,  chairs,  &c. : — Held,  that  this  was  a  misdirec- 
tion; that  the  covenants  were  independent,  and 
that  the  furnishing  of  the  rails,  chairs,  &c.  by  tiie 
defendants  was  not  a  condition  precedent  to  their 
right  to  deduct,  and  that,  the  only  question  bdng^ 
whether  the  railway  was  completed  on  the  1st  of 
June,  the  plea  was  establish^  M*IfUe»h  v.  the 
Midland  Counties  Railway  Company  f  14  Law  J.  Rep. 
(n.8.)  Exch.  838  ;  14  M.  &  W.  548. 

A  declaration  in  covenant  stated  that  the  defen- 
dant had  assigned  his  practice  of  a  surgeon  and 
apothecary  to  the  plaintifiE^  and  covenant^  that  he 
would  not  directly  or  indirectly,  by  himseli^  or  in 
co-partnership  with  any  person,  carry  on  the  prac- 
tice of  a  surgeon  or  apothecary  within  a  certain 
distance,  under  a  penalty  of  500/.,  and  stated,  as  a 
breach,  the  practising  by  the  defendant  within  that 
distance.  The  defendant  pleaded  that  he  did  net 
carry  on  the  business  of  a  surgeon,  &e.  mode  et 
formd.  It  appeared  that  on  several  oocasions  he 
had  acted  as  a  surgeon  and  apothecary  within 
the  prescribed  distance,  but  that  he  had  done  so 
with  the  knowledge  and  consent  of  the  plainti^ 
and  for  the  purpose  of  assisting  him  in  his  business : 
— Held,  that  the  defendant's  conduct  did  not 
amount  to  a  breach  of  the  covenant  RawUnsem  v. 
Clarke,  14  Law  J.  Rep.  (n.8.)  Exch.  864;  14  M.  & 
W.  187. 

Covenant  in  a  farming  lease  not  to  sow  with 
more  than  two  grain  crops  during  four  years: — 
Held,  to  apply  to  any  four  years  of  the  term  how- 
ever taken,  and  not  to  each  successive  four  yean 
from  the  commencement  Fleming  v.  Snook,  5  Bea. 
250. 

(B)  Enforcing. 

Equity  will  interfere  in  the  case  of  a  breach  of 
covenant,  notwithstanding  the  covenantee  might 
not  have  recovered  damages  for  it,  at  law. 

Equity  will  not  relieve  against  a  breach  of  cove- 
nant, unless  the  payment  of  money  will  be  an 
adequate  compensation  for  it  Elliott  v.  Tunter,  13 
Sim.  477. 

(C)  Validity  or. 

The  defendant  covenanted  not  to  cany  on  the 
trade  of  a  perfumer,  toyman,  and  hair-merchant 
within  the  cities  of  London  or  Westminster,  or 
within  600  miles  i^m  the  same : — Held,  that  this 
covenant  was  divisible,  and  was  not  void  sJtogether, 
as  being  in  restraint  of  trade ;  and  that  the  defen- 
dant was  liable  for  a  breach  of  it  in  carrying  on  the 
trade  of  a  perfumer,  &c.  within  the  city  of  London. 
Green  v.  Price,  14  Law  J.  Rep.  (n.8.)  Exch.  105 ;  13 
M.  &  W.  695. 

(D)  Action,  when  MAiNTAiNABLfi. 

Tenant  for  life,  with  leasing  power,  demised  for 
ninety-nine  years,  with  a  clause,  that  *'  for  himself 
■  his  heirs,  and  assigns,  he  would,  during  the  term, 
warrant  and  defend  the  premises"  to  the  lessee,  his 
executors  and  assigns.  On  the  death  of  the  tenant 
for  life,  the  remainder-man  brought  ejectment 
against  the  lessee,  and  recovered  judgment  and 


COVENANT— (Action,  whsv  kaintainabls.) 


233 


poMession  of  the  preiniset,  on  the  ground  that  the 
lease  waa  iDvalid,  not  being  made  in  accordanoe 
with  the  leasing  power : — Held,  that  the  clause  in 
the  lease  amounted  to  an  express  covenant  for 
quiet  enjoyment,  and  therefore  that  the  lessee 
might  maintain  an  action  of  covenant  for  the  breach 
of  it  against  the  executors  of  the  lessor. 

Held,  also,  that,  under  similar  circumstances, 
the  executor  of  the  assignee  of  the  lessee  might 
maintain  a  like  action,  the  assignment  being  before 
the  death  of  the  lessor. 

Held,  furtheTi  that  the  proper  amount  of  damages 
in  soch  an  action  would  be  the  value  of  the  unex- 
pired term,  the  mesne  profits  paid  to  the  remainder- 
man, and  the  necessary  costs  of  defending  the  action 
of  ejectment,  the  latter  being  defended  at  the  request 
of  the  executors  of  the  lessor.  Williamt  v.  BitrreU, 
14  Law  J.  Rep.  (n.8.)  C.P.  98 ;  1  C.B.  402. 

Covenant  by  A,  B,  and  C,  against  their  lessee 
for  a  term,  preach,  yielding  up  the  premises  at 
the  end  of  the  term  out  of  repair.  The  defendant 
set  oat  the  indenture  on  oyer,  which  was  between 
A,  master,  and  B  and  C,  governors,  of  an  hospital, 
of  the  one  part,  and  defendant  of  the  other  part 
By  it,  the  "  master  and  governors"  demised  the 
premises  to  the  defendant.  The  covenants  were 
with  and  by  the  '*  master  and  governors,  and  their 
successors."  A  seal  purporting  to  be  the  common 
seal  of  the  master  and  governors,  was  affixed,  and 
the  defendant  signed,  sealed,  and  delivered: — 
Held,  that  the  action  could  not  be  maintained,  inas- 
mach  as  the  lease  appeared  by  the  record  to  be 
made  by  a  corporation. 

But  tembh,  that  such  an  action  lies  by  a  party 
who  has  not  executed,  against  a  party  who  has. 

Qaare — Whether  it  is  necessary,  by  the  Statute 
of  Frauds,  that  a  lease,  under  seal,  for  more  than 
three  years  should  also  be  signed.  Cooeh  v.  Good' 
mm,  11  Law  J.  Rep.  (x.s.)  aB.  225 ;  2  aB.  580; 
2G.&D.159. 

By  articles  of  agreement,  under  seal,  between  the 
defendant  of  the  one  part,  and  the  plaintiff  and 
A  C  H  of  the  other  part,  after  reciting  that  the 
defendant,  as  solicitor  of  one  D  £,  had  applied  to 
the  plaintiff,  to  lend  to  D  £  a  sum  of  2,900^  out 
of  certain  monies  of  the  said  A  C  H,  then  in  the 
plaintiff's  hands  in  trust  for  A  C  H,  on  the  security 
of  certain  stock  in  the  funds,  and  the  covenant 
thereinafter  contained,  the  defendant,  in  pursuance 
of  the  agreement  and  in  consideration  of  the  pre- 
mises, and  of  the  plaintiff  having  advanced  the  said 
sum  of  2,900/.  to  the  said  D  £,  at  the  request  of 
the  said  defendant,  did  covenant,  &c.  with  and  to 
the  plaintiff,  his  executors,  &c,  and  also,  as  a 
separate  and  distinct  covenant,  with  and  to  the  said 
A  C  H,  her  executors,  &c.,  that  he,  the  defendant, 
would  pay  the  plainti^  his  executors,  Sic.  the  regu- 
hff  interest  on  the  2,9001. :— Held,  that  the  plaintiff 
conld  not  maintain  an  action  on  this  covenant  with- 
out joining  A  C  H.  Hopkinson  v.  Lee,  14  Law  J, 
Rep.  (N.a.)  Q.B.  101 ;  6  aB.  964. 

A  demised  premises  to  the  defendant  upon  a 
lease  containing  a  covenant  by  the  tenant  to  insure 
and  continue  insured  the  buildings,  &c.  in  the  joint 
names  of  the  landlord  and  tenant  In  1837  A's 
interest  was  assigned  to  B,  who,  on  the  13th  of 
January  1843,  assigned  to  the  plaintiff  The  defen- 
dant, in   1836,  insured  the  premises  in   his  own 
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name  only,  and  kept  the  policy  on  foot  by  payment 
of  premiums  till  the  27th  of  DeoenaAwr  1&42»  when 
the  last  premium  was  paid,  being  for  the  ensuing 
year.  In  1839  the  policy  efiected  in  1836  waa 
shewn  to  B,  who  acquiesced  in  the  form  of  it ;  and, 
on  the  12th  of  January  1843,  B  received  the  rent 
due  at  Christmas  1842;  the  demise  in  the  eject- 
ment was  laid  in  May  1843 : — Held,  that  though, 
by  the  acquiescence  of  B  in  the  form  of  the  policy, 
and  by  receipt  of  rent  up  to  Christmas  1842,  there 
was  a  waiver  by  him  of  the  breach  of  covenant  up 
to  Christmas  1842,  yet  that,  as  the  covenant  was 
Gootinuing,  the  non-compliance  with  the  lease  in 
respect  of  the  insurance  subsequently  to  that  period, 
entitled  the  plaintiff  to  re-enter  for  the  forfeiture. 
Doe  d.  MuMton  v.  Gladwm,  14  Law  J.  Rep.  (n.s.) 
aB.189;  6aB.95d. 

Whether  or  not  an  action  will  lie  against  the 
lessor  for  non-repair  before  a  reasonable  time  has 
elapsed,  it  will,  at  all  events,  lie,  on  his  direct 
refusal  to  do  the  repairs,  although  tuoh  time  has 
not  elapsed.  Green  v.  Ealet,  11  Law  J.  Rep.  (m.8.) 
a.B.63;  2aB.225;  10.&D.468. 

(E)  Pleading  and  Evidence. 

A  declaration  in  covenant  stated,  that  the  de* 
fendant  granted  an  annuity  to  the  plaintiff,  and  for 
the  better  securing  the  same  demised  a  rectory  and 
prebendal  stall  to  trustees,  and  covenanted  for 
payment  of  the  annuity.  Breach,  non-payment  of 
the  annuity.  The  defendant  being  under  terms 
of  pleading  issuably,  pleaded  that  the  indenture 
was  made  with  the  view  of  charging,  and  was  a 
charge  upon  the  rectory,  the  same  being  a  benefice 
with  cure  of  souls,  contrary  to  the  statute  13  Eliz. 
c.  20,  and  that  the  indenture  and  security  were 
made  with  intent  to  evade  the  said  statute : — Held* 
that  the  plea  was  not  issuable,  as  the  statute 
avoided  the  charge  upon  the  benefice  only,  but  not 
the  deed  containing  it  Shane  v.  Packman,  12  Law 
J.  Rep.  (n.8.)  £xch.  423 ;  1 1  M.  &  W.  770 ;  1  DowL 
&  L.  P.C.  332. 

A  declaration  in  covenant  stated,  that  by  inden- 
ture made  between  W.  Lloyd  and  his  wife  of  the 
first  part,  S  of  the  second  part,  and  the  defendant 
of  the  third  part,  Lloyd  and  his  wife  demised  cer- 
tain premises  to  S  for  a  year,  if  the  wife  ahould  so 
long  live,  and  afterwards  from  year  to  year  as  long 
as  both  parties  should  agree  to  the  rent  That  3 
covenanted  with  Lloyd  and  his  wife  to  keep  and 
leave  the  dwelling4iouBe  in  repair;  that  the  defen- 
dant covenanted  that  in  case  S  should  be  guilty  of 
a  breach  of  any  of  the  covenants,  the  defendant 
would  pay  all  costs  and  charges  thereby  occasioned. 
That  S  did  not  keep  the  premises  in  repair,  and 
that  in  the  lifetime  of  Lloyd,  and  during  the  term, 
the  premises  had  sustained  damage  to  the  amount 
of  200^,  and  that  Lloyd  had  thereby  incurred 
liability  to  great  charges  and  expenses.  Breach, 
non-payment  by  the  defendant  rlea,  that  Lloyd 
and  his  wife  were  seised  in  their  demesne  as  of  free- 
hold, in  right  of  the  said  wife  for  her  life,  in  the 
demised  premises,  and  that  they  had  no  further 
interest  therein,  and  that  Lloyd  had  not  incurred 
liability  to  the  said  charges  and  expenses : — Held, 
on  demurrer,  that  the  plea  was  bad,  and  that  the 
plaintiffs,  as  executors  of  Lloyd,  the  tenant  for 
life,  had  a  right  to  sue  the  defendant  on  his  breach 
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of  covenant    Rkltettt  v.  Weaver,  13  Law  J.  Rep. 
(H.8.)  Exch.  195  ;  12  M.  &  W.  718. 

The  covenants  of  a  deed  cannot  be  varied  by 
parol  evidence  inconsistent  with  them. 

Therefore,  where  the  plaintiH^  lessor,  sued  the 
defendant,  administratrix  of  lessee,  for  breaches  of 
corenants  in  a  lease  under  seal,  binding  the  lessee, 
his  executors,  administrators,  and  assigns,  a  parol 
promise  by  the  plaintiff  to  the  defendant  not  to  sue 
the  defendant,  m  consequence  of  which  promise 
the  defendant  was  induced  to  become  administratrix, 
is  no  answer  to  the  action. 

Where  an  allegation  in  a  plea  is  traversed  by 
the  replication,  and  the  issue  joined  thereon  found 
for  the  defendant,  the  Court,  after  verdict,  will 
assume  all  that  is  necessary  to  support  the  plea  in 
its  terms,  but  not  any  other  fact  necessary  to  make 
such  plea  a  good  answer  to  the  declaration.  HarrU 
V.  Goodwyn,  10  Law  J.  Rep.  (n.8.)  C.P.  62 ;  2  M.  &  G. 
405;  9  DowL  P.C.  409. 

A  declaration  in  covenant  on  a  lease  by  as- 
signees of  lessor  alleged  that  all  the  estate,  &c.  in 
the  premises  vested  in  the  defendant  by  assignment 
thereof;  and  the  breaches  were  for  non-payment  of 
rent,  and  non-repair  since  such  assignment  The 
defendant  pleaded,  that  the  estate,  &c.  did  not  vest 
in  her  by  assignment: — Held,  that  the  issue  was 
made  out  on  die  part  of  the  plaintiff^  by  proving 
that  the  defendant  was  the  executrix  of  the  assignee 
of  the  lease,  although  she  had  never  entered  on  or 
interfered  with  the  premises  demised ;  and  that,  in 
order  to  have  raised  any  question  as  to  her  liability 
in  the  character  of  assignee,  she  should  have  pleaded 
the  facts  specially. 

Assignee  of  a  lease  for  ninety-nine  years,  from 
Midsummer  1787,  demised  part  of  the  premises  for 
ninety-nine  years,  fVom  Michaelmas  1786,  at  an 
increased  rent : — Held,  that  such  demise  operated 
as  an  assignment  of  such  part. 

Where  a  witness  has  been  examined  without  objec- 
tion, it  is  too  late  to  object  to  her  competency  when, 
on  being  recalled,  she  gives  in  evidence  facts  which 
shew  that  she  has  an  interest  in  favour  of  the  party 
calling  her.  WolUuton  v.  Hakewill,  10  Law  J.  Rep. 
(ir.8.)  C.P.  308  ;  3  M.  &  G.  297;  3  Sc.  (n.s.)  593. 

In  order  to  let  in  the  declaration  of  a  ceitui  que 
iruit  as  evidence  against  his  trustee  in  an  action  in 
which  the  trustee  is  the  plaintiff  on  the  record,  it 
must  clearly  appesr  that  ue  action  is  brought  for 
the  benefit  of  such  cetiui  que  trust ;  and  therefore 
where  the  plaintiff,  as  trustee,  sued  in  covenant  on 
a  lease  made  between  the  plaintiff  of  the  first  part, 
A  B,  a  ceetui  que  trust,  of  the  second  part,  and  the 
defendant  of  the  third  part,  in  which  the  defendant 
covenanted  with  the  plaintiff,  amongst  other  things, 
to  leave  eighteen  acres  of  hops  in  good  order  and 
condition, — Held,  that  a  letter  written  by  A  B  to 
the  defendant  informing  him  that ''  after  consulting 
the  plaintiff  she  allowed  him  to  grub  up  four  acres 
of  hops,"  could  not  be  given  in  evidence  in  mitigation 
of  damages,  it  not  appearing  what  interest  A  B  took 
in  the  premises.  May  v.  Taylor,  12  Law  J.  Rep. 
(ir.t.)  C.P.  314 ;  6  M.  &  G.  261 ;  6  Sc.  (n.s.)  974. 

In  covenant  on  a  lost  deed  with  non  est  factum 
pleaded,  it  was  proved  that,  on  search,  the  deed, 
which  by  the  date  was  sixty  years  old,  could  not  be 
found  in  the  muniment  room  of  the  plaintiff,  but 
that  there  was  found  there  a  paper  which  purported 


to  he  an  attested  copy  of  it  It  was  proved  that 
both  the  persons  whose  signatures  were  to  it  as 
attesting  the  copy  were  dead ;  the  handwriting  of 
one  of  them  was  proved,  and  it  was  also  proved  that 
persons  of  the  same  names  as  those  who  had  attested 
the  original  deed  were  also  dead ; — Held,  that,  upon 
this  proof,  this  paper  was  not  receivable  as  secondary 
evidence  of  the  deed.  BrMley  v.  Woodhwutt  1  Car. 
&  K.  647. 

(F)  Damaoxs. 

A  lease  and  underlease  each  contained  acorenant 
to  repair  and  keep  in  repair — differing,  however,  in 
substance  and  in  terms: — Held,  that  the  measure 
of  damages  in  an  action  by  the  lessee  against  the 
under-lessee  on  his  covenant,  was  the  sum  it  would 
cost  to  put  the  premises  into  repair ;  and  that  the 
plaintiff  was  not  entitled  to  recover,  as  special 
dami^e,  in  such  action  the  damages  and  costs 
recovered  in  a  former  action,  brought  against  him 
by  his  lessor  for  breach  of  the  covenant  in  the  lease. 

OtttfTtf — Would  the  plaintiff  have  been  entitled 
to  recover  them  if  the  covenants  had  been  identical  f 
Neaie  v.  Wyllie,  3  B.  &  C.  533.  Pentey  v.  Waits,  10 
Law  J.  Rep.  (n.s.)  Exch.  229 ;  7  M.  &  W.  601. 

Certain  persons  leased  premises  to  the  plaintiff  bj 
lease,  bearing  date  the  10th  of  May  1828,  for  twenty- 
five  years,  from  the  25th  of  March  then  last,  con- 
taining covenants  to  paint  and  repair,  and  to  do  any  ■ 
repairs  found  wanting,  on  view  of  which  notice 
should  be  given ;  and  the  plaintiff  leased  to  the 
defendant  for  the  residue  of'^the  term,  wantmg  tea 
days,  by  a  lease,  dated  the  15th  of  June  1830,  coo- 
taining,  with  the  exception  oC  a  stipulation  to  paist 
outside  woodwork  every  three  instead  of  every  seven 
^ears,  covenants  totidem  wrbis  with  those  contained 
in  the  original  lease : — field,  that  these  covenants, 
though  in  language  the  same,  were  substantially 
different,  and  that  the  plaintiff  could  not  recover  the 
costs  of  an  action  brought  against  him,  in  ooose- 

?uence  of  a  breach  by  the  defendant  to  repair  in 
841  pursuant  to  notice,  and  his  costs  in  defending 
it — Held,  also,  that  the  costs  of  defending  the  former 
action  were  not  the  necessary  consequence  of  the 
breach  of  the  defendant's  covenants  to  repair;  snd 
that  even  had  the  covenants  been  identical,  they 
could  not  have  been  recovered,  the  plaintiff  being 
aware  of  the  fact  that  \>reaches  had  been  committed, 
though  the  defendant  refused  to  admit  it,  or  to  give 
any  instructiona  as  to  the  defence  of  the  action,  or 
suflfering  judgment  by  default  WtUker  v.  Hatttm, 
11  Law  J.  Rep.  (N.8.)  Exch.  361 ;  10  M.&  W.248; 
8  Dowl.  P.C.  (N.8.)  263. 

Plaintiff  assigned  a  lease  to  defendant,  together 
with  the  covenants,  one  of  which  was,  that  plaintiff 
should  keep  the  premises  insured  in  the  joint  names 
of  himself  and  his  lessors ;  and  defendant  cove- 
nanted to  keep  all  the  covenants  of  the  lease.  The 
insurance  having  expired,  and  defendant  having 
neglected  to  renew  it  plaintiff,  a  few  days  after  its 
expiration,  effected  a  new  one,  but  in  his  own  name 
only.  Plaintiff  brought  covenant;  defendant  paid  a 
farthing  into  court: — Held,  that  although  the  plain- 
tiff could  not  recover,  as  damages,  the  sum  which  be 
had  laid  out  in  insuring  the  premises,  inasmuch  ss, 
the  insurance  not  being  in  the  terms  of  his  cove- 
nant, the  money  so  paid  by  him  was  not  in  efi^ 
laid  out  to  protect   himself  sgainst    defendanrs 
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breach  of  eovenant,  yet  that  Che  juiy  mighti  if  they 
pleased,  Kive  more  than  nominal  damages  for  the 
breach  of  corenant,  although  in  point  of  fact  no  fire 
happened.  Hay  y,  Wyehe,  12  Law  J.  B«p.  (m.8.)  Q.B. 
83;  2G.&  0.569. 


COVENTRY. 

The  county  of  the  city  of  Coventry  annexed  to 
Warwickshire,  and  the  boundary  of  the  city  of  Co- 
ventry defined,  by  5  &  6  Vict  o.  110 ;  20  Law  J, 
SUt.  431. 


CRIMINAL  COIfVERSATION. 
[See  Makbiaos — Ssduction.] 


CRIMINAL  INFORMATION. 
[See  iNFOBMATioir.] 


CRUELTY. 
[See  DivoBCE — Seduction.] 


CURTILAGE. 

On  the  trial  of  an  indictment  for  breaking  into  a 
building  within  the  curtilage  under  the  stat  7  &  8 
Geo.  4.  c  29.  8.  14,  it  appeared  that  the  building 
was  in  the  fold-yard  of  the  prosecutor's  farm,  and 
that  to  get  from  his  dwelling-house  to  the  fold-yard 
it  was  necessary  to  pass  through  a  yard  called  the 
"pump-yard,"  into  which  the  back  door  of  the 
dwelling-house  opened,  the  pump-vaid  being  se- 
parated from  the  fold-yard  by  a  wall  four  feet  high 
in  wbich  there  was  a  gate;  the  fold-yard  having 
another  gate  leading  to  fields  on  one  side,  a  hedge 
with  a  gate  leiding  to  the  high  road  on  another, 
the  other  sides  of  tide  fold-yard  being  bounded  by 
the  farm  buildings,  and  a  continuous  wall  from  the 
dwelling-house :  —  Held,  that  the  building  was 
within  the  curtilage.  Regina  v.  Gilbert,  1  Car.  &  K. 
84. 


CUSTOM. 
[See  PnEBCEiPTioN. 

A  custom  of  the  city  of  London  for  the  owners 
of  an  ancient  messuage  to  build  upon  its  ancient 
fonadations^  to  such  a  height  as  the  owners  shall 
please,  against  and  opposite  to  the  lights  and  win- 
dows of  another  messuage,  and  by  means  thereof 
to  obscure  and  darken  its  lights  and  windows,  is  no 
answer  to  an  action  for  this  iiyury,  since  the  statute 
2  &  3  Will.  4.  c.  71.  s.  3,  where  the  access  of  light 
and  air  to  such  darkened  messuage  has  been  enjoyed 
for  the  full  period  of  twenty  years,  without  inter- 
ruption, next  before  the  commencement  of  the  suit. 
Tke  SaUtrt  Compamy  v.  Jay,  11  Law  J.  Rep.  (N.a.) 
aB.173;  3aB.109,-  2G.&D.414. 

To  an  action  for  money  due  on  an  award,  the 
defendant  pleaded  a  recovery  by  attachment,  at 
the  suit  of  a  creditor  of  the  plaintiff,  in  the  Court 
of  the  Lord  Mayor  of  London;  and  that  a  custom 
existed  in  the  city  of  London,  that  if  iu  a  plaint  in 
the  said  Lord  Mayor's  Court  the  defendant  in  such 


plaint  made  default,  and  it  appeared  that  any 
person  owed  such  defendant  any  sum  of  money, 
such  defendant  should  be  attached  by  such  sum  of 
money,  so  being  in  the  bands  or  custody  of  such 
other  person  (as  garnishee).  The  plea  did  not  allege 
the  custom  to  be,  that  the  garnishee  noust  be  re- 
sident within  the  city.  Upon  return  to  a  writ  of 
certiorari,  requiring  the  mayor  and  aldermen  to 
certify  the  custom : — Held,  that  no  such  custom 
existed,  as  alleged  in  the  defendant's  plea.  Crosby 
V.  Hetherington,  12  Law  J.  Rep.  (n.8.)  C.P.  261 ; 
4M.&G.933;  5Sc.(n.8.)637. 

The  rights  of  the  city  of  London,  and  of  the 
porters  appointed  by  them,  to  the  unshipping  and 
porterage  of  aliens'  goods  imported  into  London, 
are  wholly  abolished  by  the  statute  3  &  4  Will.  4. 
c.  66,  whether  those  goods  be  consigned  to  British 
merchants  or  to  aliens  resident  there.  Collyer  v. 
Steimett,  12  Law  J.  Rep.  (ka)  C.P.  73;  4  M.  &  G. 
676;  5  Sc.  (M.8.)  34. 

To  an  action  on  the  case  by  a  proprietor  of  stock 
against  the  Bank  of  England,  for  breach  of  duty  in 
refusing  to  pay  to  the  plaintifi'the  dividend  in  respect 
of  the  stock,  due  on  the  5th  of  April  1841,  the  defen- 
dants pleaded  that  the  plaintiff  had  given  a  power 
of  attorney  to  F  W  to  receive  his  dividend;  that  on 
the  6th  of  April  1841,  F  W  received  the  dividend 
warrant  in  respect  of  the  stock;  that  by  the  custom 
of  merchants  and  bankers  in  London  for  60  years, 
dividend  warrants  are  transferable  by  delivery  with- 
out indorsement,  and  that  the  bond  fide  holder  is, 
according  to  the  custom,  entitled  to  receive  pay- 
ment of  the  warrant ;  that  on  the  7th  of  April  F  W 
transferred  the  warrant  he  received  for  the  plaintiff's 
dividend  to  Messrs.  L,  bankers  in  London,  for  a 
valuable  consideration  then  moring  from  L  to  F  W ; 
that  Messrs.  L  demanded  of  the  defendants  pay- 
ment of  the  money  mentioned  in  the  warrant,  and 
requested  the  defendants  to  hold  such  money  for 
their  (Messrs.  L's)  benefit,  wherefore,  when  the 
plaintiff  afterwards  applied  to  the  defendants  for 
the  money,  they  refused  to  pay.  Upon  the  trial 
the  dividend  warrant,  in  the  following  form,  was 
put  in  evidence : — 

**  To  the  cashiers  of  tlie  Bank  of  England.  Pay 
to  J  A  P  (the  plaintiff)  the  sum  of  6Zl  19<.  Id,, 
for  half  a  year's  annuity  at  3<.  10«.  per  cent  per 
annum,  which  became  due  the  5th  of  April  1841, 
on  the  sum  of  8,083i.  4«.  Zd.,  interest  or  share  in 
the  capita]  or  joint  stock  of  3^  10«.  per  cent  per 
annum  reduced  annuities,  created  by  an  act  of 
5  Geo.  4.  &C.  (Signed)  R  B.  Ex.  J  M  M."  And 
at  the  foot  of  the  warrant  was  written — **  I  do  hereby 
acknowledge  to  have  received  of  the  Bank  of  Eng- 
land the  a£)ve-mentioned  sum  in  full  payment  for 
half  a  year's  annuity  due  as  abovesaid.  Dated  5th 
of  April  1841.     (Siped)  F  W,  attorney." 

It  appeared  in  evidence  in  support  of  the  custom 
alleged  m  the  plea,  that  the  persons  at  the  Bank  of 
England  issuing  the  dividend  warrants  required 
from  the  person  receiving  the  warrants,  that  is, 
from  the  payee  or  his  attorney,  the  acknowledgment 
at  the  foot  of  the  warrant,  before  the  Bank  would 
part  with  the  warrant,  and  that  after  that  acknow- 
ledgment the  cashiers  of  the  Bank,  to  whom  the 
warrant  was  addressed,  would  pay  anybody  who 
presented  it  for  payment.  There  was  also  evidence 
that  dividend  warrants,  after  they  were  received  at 
the  Bank,  and  before  actual  payment  had  been 
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deWianded  of  tU^m,  Were  heated  ^'^ksTij  ai^dpass^d ' 
from  hand  to  liiind :— ITeld,  tltat  thtefo  ifhs  »tifflciewt ' 
evidence  of  the  existence  of  'the  cuMom  stated  !n 
the  plea  to  warrant  a  verdfet  bjing  entered  for  the 
dcfbudants  n|>on  that  poinf,  althotig^h  the  Wart^t 
itself  contained  no'  tdrtns  whidh  Would  nial^e  it  n^i 
goti^bte }  bdng  payable  to  thfe'cr^tiiirof  the  «tobk 
onTy/an4'ttot  ro  hearer, ^rder,  Or  ksslffnee.  '  ''  ^^ 
In  March  1^4l/Medst8.  L  hftd  ffi8ooufi(te*d'4;»t 
FWa  promissory  note  of  Ws  for  2,000/., ^^^^tt' 
bed^me  due  on  the  ipth  df  Aj^ril  1841,  and  was 
dishonoured.  At  the  trme  of  the  discounting'  of  the 
note,  Jif  W  had  mpntipned  to  Messrs:  L  the  dividend 
warrant^  which  hb  shoultf  rbc^eive  on  th^  5th  of 
April,  before  the  note  was  due,  a^  sufficient  to  pxt>- 
vide  for  the  note.  Vpon  the  7th  of  April,  F  W 
transferred  the  warrants  to  Messrs.  L,  when  no 
actual  considenttioh  was  proved  to  have' been  given : 
— Held,  that  what  passed  cfn  the  discount  of  the 
note  constituted  a  continuing  consideration,  exist- 
ing at  the  time  the  warrant  was  transferred  to 
Messrs.  L,  sufficient  to  support  the  averment' in  the 
plea,  that  the  warrant  was  transferred  and  delivered 
to  Messrs.  L  for  a  valuable  consideratio/n  then 
moving  from  them  toTVf,  Partridge  v.  the  Bank 
rf' England,  13  Law  J.  tlep.(7r.8.}'Q.B.  261. 


DAMAGES. 

[See  PlWALTT-^PsiNOtFAL  AMD  SUUITT-^ 


DEBT. 


[See  FLEADiNa,  De  Injuria  and  General  Issue— 
Venub-*<Woek  and  Labour.] 

(A)  When  maintainable. 

(B)  Hbcovery  op  Less  Svm  in  Action  for 

A  Larger. 

(C)  Discharge  of. 

(D)  Pleadings. 


(A)  Whsm  mainvaivablc. 

Debt  for  use  and  occupation  lies  where  there  is 
an  express  demise  at  a  certain  rent,  not  by  deed. 
Gibton  V.  Kirk,  10  Law  J.  Rep.  (n.s.)  Q,B.  297  ;  1 
G.  &  D.  252, 

An  action  of  debt,  on  the  ordinary  indebUatits 
counts,  is  maintainable  by  a  plaintiff  who  has  ad- 
vanced to  the  defendant  money  on  the  security  of  a 
mortgage  of  premises,  although  the  mortgage  deed 
which  conveys  the  premises  contains  no  covenant 
for  the  repayment.  Tates  v.  Aston,  12  Law  J.  Rep. 
(N.8.)  afi.  160 ;  4  aB.  182 ;  3  G.  &  D.  351. 

An  Allotment  Act,  creating  a  rent- charge  upon 
certain  lands  in  lieu  of  tithesj  provided  that  the  rent- 
charge  should  be  payable  at  stated  times,  and  that 
when  and  so  often  as  any  pert  thereof  should  be  be- 
hind and  unpaid,  for  three  calendar  months  nextaftfef 
it  should  become  due  and  payable,  the  rector  shonid 
have  such  and  the  like  powers  and  remedies  for 
recovering  the  same,  together  with  all  expenses,  kt. 
as  by  the  common  or  statute  law  are  given  to  land- 
lords, for  the  recovery  of  rent  when  in  arrear.  S?r 
H  W  was  not  shewn  to  be  in  the  occupaiton  of  the 
lands  charged,  and  no  person  was  mentioned  in  the 


adt  liy  wh^m'  tftre  renfe^ehai^  dwiild  bepiidl^^ 


tSiat  debtwiimU  not  Hb  againMSirHW 
for  arrears  <>f  the  r«nt-eha:rge.     '  '     .<.''. 

Semble — That  if  the  |ict  intended  to  give  a  remedy 
by  action  of  debt  at  all,  it  would  oidy  lie  against 
the  occupi^  of  the  kinds'  cXafrgdli '  'mZMr^%  v. 

miumghbsf^  X^h^^i'  ;a«jp.(N.9.)aB.28i;;saB. 

722. 

An  action  of  debt  will  ]i«  'ttpen  a'  deeitee  made 
upon  the  equity  side  of  a  ctminiil  eonxt  fertile 
payment  of  a  certain  sum  of  "money. 

In  an  action  of  debt  to  recover  we  sum  decreed, 
the  Court  of  Queen's  Bench  would  not  consider 
pleas  raising  qutfstloiMf  lipon  Hie  merits  of  the  case: 
if  they  constituted  a  defence,  they^^kcmld  have  been 
pleaded  in  the  colonial  court  Hendenon  v.  iKn- 
derson,  13  Law  J.  Rep.  (N^sTaB.  274;  6  aB.  288. 

(B)  {RBcovtns  twJLnu  Bvu  w  Aqtmh  won  h 

Laroej^ 

To  an  action  of  debt  for  4001,  for  goods  sold,  and 
on  an  account  stated,  the  defendants  pleaded,  lint, 
payment  of  45^  6s.  9d. ;  and,  thfrdly,  to  theimtie 
of  the  causes  Of  action,  a  judgment  recoveifd  Ai 
assumpsit,  '*  amongst  other  things,  in  respectof  ^ 
said  residue,"  for  814^  8s.  Replication,  Ditt  the 
said  residue  of  the  said  causes  of  action  was  w^ 
nor  was  any  part  thereof  the  said  causes  of  aetiM 
in  the  third  plea  mentioned.  At  the  trial  it  appesied 
thattfaeparticnlarshi  the  action  in  which  the  jadgiiMst 
was  recovered  included  all  the  items  sought  to  ht 
recovered  in  the  second  action,  except  those  whieh 
were  covered  by  the  plea  of  payment,  thoanh  U 
damages  only  were  in  fact  recovered  in  the  int 
action,  dl4A  7<.  being  the  amount  of  the  costs  i^-* 
Held,  that  the  defendants  were  entitled  to  a  verdict 
on  the  third  plea ;  but. 

Held,  also,  that  as  the  81421  %t.  did  not  eoiMitite 
the  whole  dfflbrence  between  4diL  6s.  9<i.  and  4001, 
a  portion  of  the  jdatntiflh*  demand,  I.  e.  the  dsfknan 
between  B561, 13«.  M.  and  3142.  St.,  was  Isfttansa*^ 
swered  by  ft,  and  that  the  plaintiA  weare  IbereAre 
entStled  to  judgment  non  obttanie  peredku  on  the 
plea.  Todd  v.  Stewart,  1 4  Law  J.  Rep.  (n.8.)  Q.B.  IM 

(C)  Discharge  of. 

A  debt  of  record  may  be  discharged  by  a  nleass 
under  seal.  Barker  r.  St.  Qumiin,  IS  Law  h  Rep. 
(N.8.)  Exch.  144 ;  12  M.  &  W.  441 ;  1  Dowl.  &  U 
P.C.  542. 

(D)  Pleai^OS. 

To  a  common  coimtin  debt,  the  defendant  pfesded 
payment  of  money  info  court,  and  that  he  never 
was  indebted  to  a  greater  amount  Replieadoi, 
thkt  he  **was**  indebted  to  a  gteater  aoMBt^^ 
Held,  that  the  replication  was  insufficient  fbrsndt' 
ting  the  words,  **  and  is,"  according  to  the  form  in 
the  rule  of  Trinity  term,  1  Victoria,  1888.  fattV"' 
V.  Jthley  or  Achley,  10  Law  J.  Rep.  (ii.s.)  Q.B.  72; 
1  Q.B.  188 ;  9  Dowl.  P.C.  55$. 

In  an  action  of  debt  on  a  penal  statutci  the  otni*- 
sion  in  the  declaration  of  the  allegatien  that  the 
act  was  done  or  committed  "against  the  fanB-oT 
the  statute,"  is  fatal  in  arrest  of  judgment,  thoudi 
the  declaration  contains  the  allegation  that  the 
action  has  accrued  by  force  of  the  statute,  && 

Ail  action  on  a  penAl  statute  by  the  party  grkved, 
is  not  within  statute  31  £liz.  c.  5.  s.  2,  or  statute 
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21  Jb&  1.  e.  4,  Mid  the  Yenue  theKfor«  in  such 
aotiai  m  not  looal.  JV<^  t.  Bm^ld^  IS  Law  J.  Rep. 
(wa)  as.  306 ;  2  Dowl.  &  L.  P.C.  491,  d. 


DEBTOR  AND  CREDITOR. 
[See  IirsoLvsnr  Dbbtor — Release.] 

(A)  Creoitob. 
(a)  BighU. 
{b)  lUaudieB, 

(e)  apedalty  CndUor. 

(B)  AmOHVBET. 

(C)  Patxeht  bt  Dbbtoe. 

(D)  CoMPOEiTioir  Deed. 


Arrangements  between  debtors  and  creditors 
factfitMtedbyrftSViet.  o.  70;  22  Law  J.  StaLlSS. 

(A)  Creditor. 

(a)  RighU, 

Wlieie,  upon  request  by  tbe  executors,  a  gaoler 
reftued  to  deliver  up  to  them,  for  interment,  the 
body  of  a  debtmr  in  execution,  who  had  died  in  the 
gaol,  unci]  the  amount  of  certain  detainers  was 
paid,  tbe  Court  directed  a  mandamus  to  issue, 
pewmptory  in  the  first  instance,  commanding  him 
to  deliTtt  it  up.  E*  parte  the  Lord  rf  the  Manor  of 
Wmk^Md,  11  Law  J.  Rep.  (n.8.)  aB.  41 ;  1  6.  &  D. 

A  creditor  against  two  estates  for  the  same  debt, 
is  entitled  to  raoei?e  dtyidends  on  the  full  amount 
fRMn  both  estates,  until  he  has  been  satisfied  his 
debt    Bonatr  ▼.  Cm,  6  Bea.  84. 

{h)  lUmediet. 

A  eredilor  nuy  proceed  against  his  debtor  under 
the  stAtiite  5  &  6  Vict,  c  122.  s.  11,  and  contem- 
pocaneouly  in  an  action  for  the  recovery  of  the 
samodebt 

Aocordini^y,  where  a  plaintiff  filed  an  aflBdavit  of 
debt  in  tbe  Court  of  Bankruptcy,  and  served  a  notice 
of  debt  in  the  form  prescribed  by  5  &  6  Vict  c  122. 
s.  1 1,  and  at  the  same  time  served  the  defendsnt 
with  a  writ  of  siUAmons,  in  an  action,  indorsed  for 
the  same  amount  of  debt  and  2L  2t.  costs;  and  the 
defendant  signed  an  admission  of  the  debt  under 
the  above  statute,  and  afterwards  paid  it,  but 
refused  to  pay  the  costs  of  the  writ  of  summons, 
and  the  plautiff  thereupon  proceeded  with  the 
action : — Held,  on  motion  to  stay  the  proceedings, 
thai  the  plaintiff  was  justified  in  proceeding,  as 
there  was  nothing  in  the  statute  to  prevent  a  plain- 
tiff from  proceeding  under  it  and  in  an  action  con- 
tenpofaneonsly.  Cmsingtom  v.  Hogarthy  14  Law  J. 
Rep.  (11.8.)  C.P.  SI ;  7  M.  &  G.  101& 

(c)  Specialty  Creditor. 

A  specialty  creditor  of  a  party,  who,  having 
devised  his  land,  died  before  the  passing  of  the 
statute  1  Will.  4.  c.  47,  cannot  maintain  an  action 
against  the  devisee.  Hunting  v.  Sfieldrake,  1 1  Law 
J.  Rep.  <M.8.)  Exch.  77 ;  9  M.  &  W.  256. 

(B)  Assignment. 

An  assignment,  by  deed,  stated  to  be  in  con- 
sideration of  natural  love  and  affection,  is  only 


prhnA  /aeie  evidence  of  fraud  as  against  creditors ; 
and,  when  impeached  by  a  third  party  on  that 
ground,  may  be  shewn,  by  extrinsic  evidence,  to 
have  been  made  for  a  valuable  consideration. 

Therefore,  where  A,  by  deed,  assigned  his  house 
and  goods  to  B,  "  in  consideration  of  natural  love 
and  afiection,"  and,  by  a  bond  of  even  date,  bound 
B  in  a  penalty  of  6Q0L,  in  consideration  of  the 
assiigDmen^  to  support  A^s  wife  and  children, — 
Held,  that  the  goods  having  been  seized  by  a  cre- 
ditor in  the  hands  of  B,  undier  an  execution  sgainst 
A,  B  might  shew  that  the  real  cause  of  the  assign- 
ment was,  the  support  (^  A's  wife  and  children. 
QaU  V.  Wmiamton,  10  Law  J.  Rep.  (m3.)  Exch. 
446;  8M.&W.405. 

(C)  Payment  by  Debtor. 

Before  a  payment  by  a  debtor  to,  or  under  the 
direction  of,  nis  lesal  creditor  can  be  impeached  or 
avoided  to  Uie  prejudice  of  the  debtor,  it  must  be 
shewn  clearly  either  that  the  debtor  was  subjected 
to  the  obligation  of  seeing  to  some  particular  mode 
of  application  of  the  money,  which  was  not  pursued, 
or  that  the  debtor,  having  notice  of  the  circum- 
stances,  rendering  it  inequitable  for  the  legal  cre- 
ditor to  reoeive  or  direct  the  payment,  could 
reasonably  and  with  safety  have  avoided  making 
the  payment.   Roee  v.  ClnHrv,  I  Y.  &  Coll.  C.C.  6S4. 

(D)  CoMPosiTioii  Deed. 

A  release  from  all  debts  is  a  release  not  only  of 
the  right  of  action  on  such  debts,  but  also  of  the 
securities  for  them. 

Therefore,  where  the  plaintiff,  a  creditor  of  the 
defendant,  holding  a  lease  aa  a  security  for  his  debt, 
had  giren  such  a  release  to  the  defendant  in  a  com- 
position deed : — Held,  that  the  plaintifiThad  no  right 
afterwards  to  retain  the  lease,  and  that  the  giving 
of  it  up  was  not  a  good  consideration  to  support  a 
promise  by  the  defendant  to  psy  him  any  deficiency 
m  the  debt  that  might  exist  after  payment  of  the 
composition  dividend.  Cowper  v.  Oreen,  10  Law  J. 
Rep.  (N.S.)  Exch.  346 ;  7  M.  &  W.  633. 

A,  a  tradesman,  being  in  insolvent  circumstances, 
called  a  meeting  of  his  creditors,  and  a  deed  was 
prepared  between  A  of  the  first  part;  the  plaintiff 
(one  of  the  creditors)  of  the  second  part ;  and  the 
rest  of  the  creditors  of  the  third  part  By  this 
deed,  A  assiflrned  all  his  personal  property  (except- 
ing his  leasehold  property)  to  the  plaintiff,  in  trust 
to  carry  on  the  business  for  the  benefit'of  the  cre- 
ditors. Under  the  deed,  the  plaintiff  enters  into 
possession  of  the  shop,  and  superintends  the  sale  of 
the  goods,  and  also  brings  in  stock  of  his  own,  part 
of  which  is  sold.  A  continues  all  the  time  in  pos- 
session of  the  dwelling-house,  of  which  the  shop 
formed  a  part  Within  three  months  afler  tbe  exe- 
cution of  the  deed,  A  goes  to  prison,  and  takes  tbe 
benefit  of  the  Insolvent  Act,  and  the  defendants 
(the  assignees)  enter  and  seize  the  goods.  In  an 
action  of  trespass  by  the  plaintiff  against  the  defen- 
dants for  entering  the  shop  and  seizing  the  goods : 
— Held,  first,  that  the  deed  was  voluntary,  and 
therefore  void,  as  against  the  creditors,  under  1  &  2 
Vtct  c.  110.  s.  59,  and  that  the  plaintiff  was  not 
entitied  to  maintain  trespass  against  the  defendants 
for  taking  the  goods  of  the  insolvent,  or  for  entering 
the  premises. 
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as  rendering  them  tenants  for  life,  with  remainder 
to  their  issue  in  tail,  even  if  that  might  have  been 
the  construction  to  be  put  upon  the  articles  by  a 
court  of  equity. 

A  having  died,  leaving  his  widow  and  three 
children,  B,  an  only  son,  and  C  and  D,  two  daugh- 
ters, the  widow,  by  deed-poll,  in  consideration  of 
an  annuity  granted  to  her  by  her  son,  and  of  natural 
affection,  "granted^  surrendered,  and  yielded  up" 
the  estate  in  fee  to  him.  Afterwards,  during  her 
life,  he  suffered  a  recovery.  The  widow  died  in 
1767,  and  B,  the  son,  died  without  issue  in  1779, 
having  devised  the  estate  to  trustees,  to  secure  the 
payment  of  an  annuity  to  E,  the  only  son  of  C,  who 
was  then  dead,  and  subject  thereto  to  F,  the  eldest 
son  of  £,  for  his  life,  remainder  to  the  defendant, 
his  second  son.  In  1790,  F  entered  into  the  entirety 
of  the  estate  upon  the  death  of  his  father,  claiming 
and  doing  various  acts  under  the  will,  but  in  1814| 
he  suffered  a  recovery  of  one  moiety,  and  in  1816 
conveyed  the  entirety  of  the  estate  to  mortgagees. 
In  1818>  G,  the  only  descendant  of  the  other  co- 
parcener D,  at  the  request  of  F,  suffered  a  recovery, 
which  it  was  declared  should  enure,  subject  to  a 
term  to  secure  a  sum  of  money  to  G,  to  the  use  of 
the  mortgagees : — Held;  that  the  deed  executed  by 
the  widow  operated  as  a  covenant  to  stand  seised, 
and  that  a  base  fee  was  created  by  it 

Held,  also,  that  B,  being  estopped  by  the  reco- 
very, was  not  remitted  to  the  estate  tail ;  but,  for 
the  same  reason,  no  right  of  entry  accrued  till  his 
death ;  and  that  the  period  of  twenty  years,  for  the 
operation  of  the  Statute  of  Limitations,  was  to  be 
calculated  from  his  death,  and  not  from  the  death 
of  his  mother. 

Held,  also,  that  although  F,  upon  bis  entry  in 
1790,  entered  under  the  wUl,  and  indicated  his  in* 
tention  to  take  under  it  for  his  life,  his  intention 
was  immaterial,  and  that  he  was  remitted  to  his 
original  estate  tail,  as  to  his  moiety,  which  was 
barred  by  his  recovery  in  1814. 

Held,  also,  that  the  possession  of  F  either  enured 
to  the  benefit  of  his  co-parcener  G,  so  as  to  render 
the  recovery  of  1818  effectual  as  to  the  other  moiety, 
or  to  confer  on  him  an  estate  in  £ee  by  wrong,  which 
had  been  conveyed  to  the  mortgagees  in  1816$  and 
that  the  defendant,  claiming  as  devisee  under  the 
will^  had  no  title. 

Held,  also,  that  a  person  entering  under  an  in- 
strument which  operates  under  the  Statute  of  Uses, 
or  a  deed  to  which  he  is  a  consenting  party,  is 
nevertheless  capable  of  being  remitted  to  any  more 
ancient  title  be  may  have,  and  that  a  person  is  re- 
mitted nolens  ttUuu.  Doe  d.  Darnel  v.  Wooirtgef 
12  Law  J.  Rep.  (m.s.)  Ezch.  147 ;  10  M.  &  W.  60S. 

Where  the  words  of  a  hahendmrn  in  a  deed  are 
manifestly  contradictory  and  repugnant  to  the  words 
in  the  premises,  the  former  are  to  be  disregarded ; 
but  where  part  of  the  words  in  the  hohefdom  are 
contradictory  to  those  in  the  premises,  and  part 
explanatory,  the  contradictory  part  only  need  b« 
rf>jected. 

Demise  to  H  T,  her  heirs  and  assigns,  to  hav9 
and  to  hold  to  the  said  H  T  and  her  assigns  for  the 
life  of  G  T :— Held,  that  under  these  words  an  eetote 
passed  to  H  T,  her  heirs  and  assigns,  for  the  life  of 
G  T,  so  that  on  her  death  in  the  life  of  G  T,  her 
heir  would  toke  as  special  oocnpant  Doe  d.  Ttmmii 


V.  iS^ls,  18  Law  J.  Rep. (ka)  (LB,  270 ;  iOB. 
663;  3G.  8rD.622. 

An  assignment,  by  way  of  mortgage^  asaigned  to 
the  mortgagees  ^'aU  and  singular  tlue  hottsehold 
furniture,  plate,  linen,  &c,  borsesy  fiya,  harness, 
stock  in  trade,  goods,  chatt^  and  eflfects  of  J.  X* 
in,  upout  about,  or  belonging  to  the  inn  or  tavern 
called  the  Swan:"  and  Uiere  was  a  praviao,  that 
''after  default  made  in  pavment  by  J  X»  of  the  ana 
secured,  it  should  be  lawml  (ot  the  max^g^geea  to 
enter  into,  possess,  and  enjoy  the  said  ina  or  tavcn^ 
buildings  and  premises,  for  all  the  eatate  of  the 
said  J  f  thereini  and  to  take,  po«aesa,aini  e^joj  all 
and  every  the  goods,  chattels,  effects,  and  premises, 
to  their  own  use  and  benefit."  There  v«s  no  achrdnle 
annexed  or  referred  to  in  the  deed ;— He^  thatit 
could  not  be  eonstrued  to  extend  to  any  goods  or 
stock  brought  on  the  premises  after  it  waa  executed. 
Ta/^idY.  ^i7teff»,12LawJ.Rep.(N.s.)  OP.^ll; 
6  M.  &  G.  245;  8  Sc.  (2r.B.)  967. 

A  mortgaged  to  B  and  C,  who  were  trostees  Sn 
D«  certain  premises  for  securing  525L  and  interest. 
A  afterwards  became  bankrupt,  and  obtained  his 
certificate,  the  62^L  being  unpaid.  AJterward^  A 
entered  into  an  agreement  to  purohaae  the  premises 
of  B  and  C  for  the  sum  of  677L  IQs^  the  amount  of 
principal  and  interest  due  on  the  mortgageu  After 
this,  it  being  neoessary  to  appoint  new  tnutees  fiv 
D,  a  deed  was  drawn  up  (or  tLtt  purpose;,  in  which 
was  recited  the  agreement  for  purchase,  and  "that 
the  said  agreement  had  not  been  carried  into  eflEsoCt 
but  that  the  said  principal  sum  of  525  J.,  smd  the  ar* 
rear  of  interest  thereon,  making  together  ^77JL  lQa» 
is  still  due  and  owing  ftrom  A  to  B  and  C,  aa  A.doth 
hmby  acknowledge": — Hdd,  that  tbo  aAwitsiflii 
eontamed  in  the  recital  did  not  amount  to  a  oove* 
nant,  express  or  implied,  by  A  to  pay  the  ^Z7l  Kk 
Qmrine^  v.  Taylor,  12  Law  J.  Rep.  (N.a.)  &P*  IMs 
6M.&G.851;  7  Sa(ii.s.)  749. 

A  deed  to  lead  the  usee  of  a  reooveryyby  mistaka 
treated  an  advowson  as  in  gross,  and  aa  vtested, 
aa  to  one  moiety,  in  A  for  life^  with  remainder  ts 
his  first  and  other  sobs  in  tail  general  3  and,  as  te 
the  other  mmety,  as  vested  in  A  in  iee.  The  whale 
advowson  was,  m  fact,  appendant  to  a  Jtimnar;  mi 
the  manor  and- appendant  advowaon  were,  with 
other  hereditaments,  vested  in  A  for  lt^«r^va« 
mainder  to  his  first  and  other  sons  in  tail  male.  A's 
eldest  son  joined  with  A  in  making  a  toaont  I0  the 
prsseipe  :^Held,  that  notwitheUmding  tho  lan- 
gusge  of  Ae  recovery  deed  was  laige  enongh.  In 
hare  passed  the  whole  adrowson  as  .an  ndjowMB 
appendant;  yet  ^at,  by  reaaonof  tiM  a^^parafiin- 
tentien  of  the  partias  (although  arising  out  of  fe 
n^iatake),  the  tepanoy  in  tail  waa  not  bnrediin  Mt 
BMiete  of  the  advnwaon.  Moseleg  v*  MeUerngf  It 
Law  ii  Rep.  <N.I.)  £xeh.  136  {  10  hL  «Ip  W.  ^3t.  i 

A  deed  conveyed  a  piece  of  landyfenning  pailiC 
a  dose,  by  reference  to  a  sehedule  attadwd  to  il^ 
whidi  described  the  land  in  a  column  headed 
*'  Number  on  the  phm  of  the  Britain  Feny  Eetale," 
aa  No.  153,  b;  and  in  another  oolumn*  headed 
VDesoription  of  premises,"  as  ^'a  small  piece 
msrked  on  the  plan  ;'*  and  in  a  third  oolutma*  aa  in 
the  occupation  of  J  £ ;  and  in  a  fourth  ctduBM^ 
headed  ''Perafaea,"  aa  34.  This  plan  waa  drawn 
to  a  scale,  bat,  upon  measurement  of  l^e  land,  was 
found  to  be  incorrect ;  a  line  was  drawn  acfoss  th# 
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according  to  the  niea$arem<Mit  cm-  i)\&  phn,  ittid 
only  27  pcrcfiM  accotQhig  1o  the  setnal  m^asure- 
ntdrt  of  the  hiiidL 

VeW,  that  the  ptftr  -portion  of  the-  Aeecription 
Wing  atifltefettt;  tire  statetiietit  respeetitig'  the/  'ntm-" 
Bet  Sf  perches  wav  iiMntteiiaf,  and  that  tUt  pur-' 
Aaaer  Whs  net  eif tided  to  34  percbes,  according  to 
the-tibisttretttefit  oit  th«  map,  or  according  to  the 
measineiiient  of  the  hikid,  hnt  onfj"  to  the  portion  of 
the  c!bse  aetaally  tnai^ed  ofF  on  the  pltin  as  ascer^' 
taraed  hj  the  seide.  Llewelfyn  t.'  tlu  BaH  ef  Jersey ^ 
J2Law  J.  Rep. (9.8.) Eiceh.  248 ;  11  M.  &  W.  18». 

A,  hj  bill  of  sale,  in  1848,  in  consideration  of 
^i8JL  ahsoltitdy  assigned  to  B  all  and  every  the' 
goods  and  (hrnitore,  &c.  which  then  were,  or  which 
at  any  thne  during  the  eontimiance  of  the  secnrity 
should  be  in,  about,  or  belonging  to  the  dwelling- 
hoQse  <yf  A  at  N.  Then  followed  a  proviso,  **  in 
case  A  shall  cause  to  be  paid  to  B  the  said  earn  of 
5181.  on  Hie  1st  of  January  1845,  or  at  such  earlier 
time  as  B  shall  appoint  hj  ]iotit;e  in  writing  to  A, 
ten  days  before  the  time  in  such  notice  appointed 
1^  payment,  and  shall,  in  the  mean  time,  pay  io  B 
interest  thereon  half-yearly,  then  these  presents, 
ftc.  shall  be  absolotely  void."  It  was  further 
agreed  that,  after  default  made  by  A,  in  payment 
of  the  principal  and  interest,  after  sueh  notice,  it 
should  be  lawful  for  B  peaceably  to  take  into  bts 
possession,  and  theticeforth  to  hold  and  enjoy  all 
and  every  the  said  goods,  8re.  thoteby  assigned, 
aad  to  sell  the  same,  uad  to  pay  the  expenses  and 
his  awn  debt,  and  afterwaids  to  pay  tho  surplas  to' 
A ;  and  further,  that  until  de&ult  as  aforesaid,  it 
■hoold  be  lawful  for  A  to  hold,  make  use  of,  and 
possess  the  said  goodft,  ftc.  (includibg  oom,  hay 
and  odier  agrieolttiral  ^oduce).  A  remained  ift 
pMsMsW  for  B  year,  and  then,  in  January  1844; 
gave  formal  possession  tir  B  of  all  the  good*  then 
M  his  premisas.  No  tKotioe  in  writhag  w«m  gifen 
t*  A,  reqtlfriBgpaiyaient  of  the  principal  or  Interest:' 
*^Held,  that  this  was  a  present  eonveyanee,  by 
which  the  property  of  all  goods  on  the  pMmfaee,  aC 
the  thne  of  fiM  execution,  pasMd  to  Bt  but  that 
9»ods  bUMighft  vpoD'  the  premiss  by  A,  after  th« 
eteeution  of  the  biH  of  sale,  did  not  pas*  tinder  it. 
Otie  t.  BumeHf  14  Law  J.  Rep.  (n.s.)  O-B.  840. 

A,  being  entitled  in  foe  simple  to  frMoId  ostitetf 
in  DonUfi^shire,  and  B  to  freabeld  esUtes  in  (!ho 
ewatiea- of  Denbigh  and  Monlgomery,  innludlng 
Vlaaifadoc  (in  De«blglNMrc),'in  oontemplatioii  of 
amage^  1^  artt^ea  dated  October  t9y  177«y 
«ttled  their  oi«lites,  not  ineltidhig  Slua  Madoo,  to 
ihc6r  ow  «S8  for  their  ISvas,  andtO'  the  use  of  the' 
foat  and  other  ■on*  6t  the  raaniage  in  tail,  fto« 
Thera>wera>two  sont,  T  W  and  £i  Tka  eldett  wm 
T  W ha^ng  cmne  of  age,  on  di4  IHh  ^nA  iBth  ol 
Augoat  1801  the  property  of  A  the  fotiie^  wasAby 
Lntse  and  release  eonmed  to  W  for  ^.iMQ  years,' 
^  way  of  mortgage,  and  aabjeot  to  iaofa  term,  to 
<tich  tts^s  as  A  and  B,  and  liia  wife,  and  T  W  their 
ton, should. appoints  and,  in  defeult,  to  the  use  of 
A  and  B  for  their  lives,  and  ailerwarda  to  sueh' 
■>es  as  A  ^onld  appoint,  or,  in  defiault,  to  such 
QMS  as  the  said  estates  were  thdn  Uraited.  On  the 
lalaikd  3nd  of  April  1802,  A  and.  B  and  T  W  eon* 
^«yed  bf  leflKfl  andivleaae  to  J  qll  tk»  estates  of 
A  and  B  and  T  W  in  Monlgomery  and  Denbigh,' 

Digest,  1810—1815. 


anS  ctrfafti'tithes  "ehcifetcjftirb  the  iWH^ritHtiici*  *6f  A; 
fh  order  to  make  J  tenaint  16  the  pr^ecijle;  ahd'thte 
lirses  of  the'Tettofv^y'*werb'to,'&'J.,-aTrd  ^Wrfc^fatiU 
then  to  and  for  and  upon  such  and  the  sHmb  powers, 
p^ir!^oes,>lifhititioiS8,  add  agfeem^rtts-^'twe  feaid 
bercdftambnts  and-prefnhe^  werc^'andiitdbd'irmtted 
to  immedi«triyl>efore  the  eTetildori'bf 'fliat  mdieh- 
tttrfr,  by  virtue  of  the  articles  of  scttleme'nt  of  tKc 
IMhrof  Octobe?r1?78,  orto  oT  fot  arid  upoh  such 
afnd  eo  many  off  tli em  as  t^uM  be  then  exMng 
ttudetermnied  and  capable  of  taking  e^ct  Com- 
mon recoveries  were  suffered  in  1802,  and  A  died 
soon  after:— Held,  tliat  In  default  of  appointment, 
the  deed  of  1802  and  recovery  did  not  create  any 
dther  legal  Ihnitation,  and  that  Plas  Madoc  was  not 
afibcted  thereby. 

By  deed,  dated  22nd  of  December  1809,  B  and 
her  son  T  W  exercised  the  power  of  appointment, 
given  by  the  deed  of  1802,  over  all  the  estates  in 
Denbighshire,  except  Plas  Madoc  (which  was  stated 
to  be  thereinafter  more  particularly  described,  but 
was  not).  By  the  same  deed,  B  released  all  her  estates 
(ettcept,  to  her  and  her  aaaigns  for  her  life,  Ptas  Mn- 
doe)  to  J  and  his  heirs,  to  uses  for  a  term  of  1,000 
years,  and,  subject  thereto,  to  the  use  and  intent  that 
B  might  receive  an  annuity  of  400/.,  fte;,  and,  nnli- 
j^otthereto,  to theuseof  T  W,  hishfeirs  and  as^gns,' 
for  ever : — Hold,  that  Plas  Madoc  passed'  m)der 
the  conveyance  from  B  to  T  W  in  foe,  subject  to 
the  term  of  1,000  years,  and  that  the  exception  of 
tfie  life  estate  of  B  was  repugnant  and  vc^d.  -  Voii^e 
T.  Jonest  14  Law  J.  Rep.  (K.e.)  Exch.  70;  13  M.  ft- 
W.  684. 

A  executed  a  deed,  conveying  and  irssigning  his 
property  to  trustees,  for  the  benefit  of 'creditors. 
The  operative  part  of  the  deed  was  in  these  words : 
— •'All  and  sundry  superiorities,  lands  and  heri- 
tages, debts  heritable  and  moveable,  and  whole 
goede,  gear,  sums  of  money,  and  efibets ;  and  in 
general  my  whole  means  and  estate,  heritable  and 
moveable,  of  whatever  nature  or  denomination,  or 
wherever  situated,  ^sently'  belonging  to  me  :»* — 
HeM,  that  theso  words  did  not  pass  the  profits  of  a 
ptublie  office  at  that  time  filled  by  the  grantor. 
mu  V.  Paul,  8  €.  Af  F.  205. 

The  qnesUon,  wheChev  a  person  w  principal  or 
wtatety  in  the  grant  of  annuity,  is  to  be  determined 
on  the  terms  of  the  instruments}  no  extrancouii 
evidence  is  admissible  for  that  purpose*  HoUie^  v. 
lfyr«,9aftF.l. 

A  deed  in  the  Scotch  form  made  between  parties, 
•ome  of  whom  were  domiciled  in  Scotland,  amd  the 
others  in  England,  eonstrued  partiy  aeeordlng  to  the 
law  9i  S6otUnd^  and  jpartly  aeeording  to  the  laws 
of  Q^lflandf^M;  is  to  bay,  se'fbr  at  &t  ;eoi(ko^tfed  the 
9foteh  patties  aeeording  to  the  Stotelt  hiw^  ind 
ao  far  aa  it  concerned  the  E«gHsb  paMies  according 
totheBngHih  Mw.  'Z>«ncafiT.  Ganiphm,  12  81m.  ^10» 

Th*  reptited  1)Aber  of  an  illegltidiate  ohil^  exe» 
eited  a  deed  upon  the  marriage  of  the  mother;  by 
wiiefa  he  granted  to  a  trustee  «n  annuity  of  307/ 
per  annum,  to  be  paid  to  the  husband  for  -hiii  lifo,* 
and  then  to  the  child  fov  her  Ufe ;  with  a  prov^, 
diat  if  the  husband  did  not  provide'  proper  mainte- 
nanoe  and  education  for  the  child,  the  anauity  was 
to  lie  no  longer  payable  to  him,  bat  •  was  to  be 
applied  forthe  benefit  ofthe  ehild>  Tliechild  dieiP 
in  the  lifetime  of  tho  husband  r^Iidd,  (rer^ersing' 
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the  decision  of  the  Conrt  helow,)  th«t  the  aniraity 
did  not  cease  on  the  death  of  the  child.  Dodd  t, 
Cflrify,  18  Law  J.  Rep.  (w.s.)  Ch.  lOS. 

A  general  recital  in  a  deed,  that  tliere  were  mort- 
gages on  the  estate : — Held,  to  afiect  parties  claim- 
ing nnder  the  deed  with  notice  of  a  mortgage  not 
specified  therein.    Farr&w  t.  Rett,  4Bea.l8. 

A  party  heing  entitled  to  residuary  estate  milder 
his  father's  will,  filed  a  hill  fbr  an  account  againat 
his  mother,  who  was  executrix.  The  suit  was  com- 
promised, the  executrix  corenanting  to  pay  SOOL  to 
trustees,  for  the  heneflt  of  the  son  and  his  fiunily, 
and  to  tpply  4002.  in  payment  of  some  of  faia  dehta 
in  full,  and  to  pav  the  remainder  among  such  of  his 
creditors  as  would  accept  a  composition.  None  of 
the  creditors  acceded  to  the  arranffement,  and  170/. 
i^mained  in  the  executrix's  hands.  The  son  then 
hecame  msoitent: — ^Held,  that  his  assignees  were 
not  entitled  to  claim  the  1702.  from  the  executrix* 
Shtrwood  y.  Walker,  IS  Law  J.  Rep.  (n.8.)  Ch.  258 ; 
affirming  s.  c.  6  Bea.  401. 

Partnersfafp  stipulation,  that  a  son  of  one  partner, 
or  in  case  of  his  minority,  the  executor  should, 
on  the  death  of  such  partner,  succeed  to  his  share. 
The  Court,  on  the  terms  of  the  partnership  deed, 
considered  it  an  option  and  not  an  ohligation.  Madg* 
tiriek  T.  Wimble,  14  Law  J.  Rep.  (n.s.)  Ch.  887 ;  6 
Bea.  495. 

(B)  Esc&ow. 

If  one  only  of  several  partners  execute  a  deed, 
which  on  the  fiice  of  it  purports  to  convey  for  him- 
self and  the  other  partners  all  their  personal  pro- 
perty, the  deed  operates  to  convey  the  share  of  that 
one ;  and  where  one  of  two  partners  executed  such 
an  assignment  of  the  partnership  property  before, 
and  the  other  did  not  execute  it  until  slier,  a  flat  hi 
bankruptcy  had  issued : — Held,  in  the  absence  of 
anything  to  shew  that  the  deed  was  delivered  as  an 
escrAr,  that  the  fbrmer  had  committed  an  act  of 
bankruptcy. 

In  order  to  constitute  the  delivery  of  a  writing 
as  an  escrow,  it  is  not  necessary  that  it  should  he 
done  by  express  words ;  and  though  in  fbrm  it  is 
delivered  as  a  deed,  if  from  circumstances  attending 
the  execution,  and  tnm  the  result,  it  would  be  in- 
ferred that  it  was  delivered  not  to  take  tStet  as  a 
deed  till  a  certain  condition  was  performed,  it  would 
operate  as  an  escrow.  Bmoker  v.  Bmrdekim^  12  Law 
J.  Rep.  (na)  Exch.  829 }  1 1 M.  &  W.  128. 

(C)  Validity. 

The  Court,  under  the  circumstances  of  the  case, 
reAiaed  to  set  aside  deeds  executed  by  one  under 
restraint  in  a  lunatic  asylum  under  medical  eerti- 
iicates. 

On  a  bill  seeking  to  set  aside  deeds  <a  tofo,  and 
praying  no  alternative  relief,  the  Court  will  not 
adversely  grant  an  account  on  the  footing  of  their 
validity.  &%  v.  Jackem,  12  Law  J.  Rep.  (n.s.) 
Ch.249;  6Bea.l92. 

Deed  of  conveyance  of  land  by  a  debtor  to  a  per- 
son upon  trust  fbr  effectually  securing  the  repay- 
ment^ of  certain  specified  sums  due  in  respect  of 
certain  bonds  mentioned  in  the  deed : — Held,  under 
the  circumstances  of  the  case,  to  be  binding  on  the 
debtor  as  between  him  and  the  creditors,  although 


the  oreditofs  did  not  execute  the  deed«    WiUbig  v. 
Rieharde,  I  CcAI.  C«C.  66k 

G,  on  the  death  of  her  mothtr  in  18]0,«ndeitoik 
the  oontioul  of  the  fiumly,  and  eontinnsd  st  the 
head  of  it  after  the  separation  tnm  it  of  several  «f 
her  brothers  and  sisters  ttntil  1841,  when  she  sad 
her  ristet  3  alone  remained  living  togetiwr.  O  fat 
■Mny  Tsai*  previously  to  the  year  1841  eseraacd  a 
powerral  contronl  and  influence  over  btf  sisteriS, 
insomuch  that  S  was  dependent  on  6  for  her  sop- 
ply  of  clothes  and  evei^  oCher  necessaiy  she  re- 
quired, and  the  whole  of  S's  income  wss  regalaiiy 
paid  into  0*9  hands,  and  G's  jposition  ss  to  S  vas 
like  that  of  a  mother  to  a  daughter.  G  was  a  per- 
son of  strong  mind ;  S^  on  thecontrary,  was  a  persoa 
of  weak  mind,  and  delicate  and  nervous  oonsti- 
tntion.  In  October  1841  a  marriage  was  oooton- 
plated  between  O-  and  M,  and  on  the  17th  of 
November  1841  (the  same  solicitor  acting  for  ail 
parties,  and  not  being  the  family  solicitor  or  hariog 
oeen  previously  employed  fay  either  G  or  S)  a  deed 
of  that  date  was  execnted  by  S,  G,  and  M,  after- 
wards the  husband  of  G,  by  which  S  conveyed  all 
her  property,  present  and  f^tnre,  to  M  in  trast  for 
G,  and  the  consideration  for  iSble  eooveyaawe  was 
the  covenant  by  G  that  during  S's  lifetinM  she,  G, 
would  find  fbr  S  sufficient  meat,  drink,  ftc  sod  all 
other  necessaries  fitting  her  degroe  and  fnaKtf. 
One  recital  in  the  deed  made  O  to  have  lodged, 
boarded  and  provided  fbr  S,  tho  real  fiiot  boing  tkt 
G  was  at  the  head  of  jthe  Jynily,  which  was  pro- 
vided for  in  everything  by  the  joint  income  of  the 
two  sisters  G  and  S.  It  was  past  of  the  arrange- 
ment entered  into  previously  to  the  executioa  of 
the  deed  of  the  17th  of  November  1841  that  S 
should  have  the  option  of  residing  with  G  after  her 
marriage,  but  the.  doed  oontain^  no  provision  to 
that  efiect  The  marriage  of  G  and  M  took  efiect 
shortly  afterwards.  In  December  1 84 1 S  execated 
a  deed,  by  which  she  conveyed  and  asagncd  all 
her  property  of  every  deseription  to  two  trartea 
for  the  purpose  of  diviekm  on  S*s  deadi  saoagit 
her  three  sisters  and  their  respectivwchildNn.  The 
existence  of  the  deed  of  the  17tfa  of  Novoaihtt 
1841  having  been  diseovered  early  in  the  ym 
1842,  a  biU  waa  filed  against  M  and  G  his  wife, 
and  W  the  solicitor  employod  on  tiit  oocssioa  «f 
the  execution  of  the  deed  of  th«  17tli  of  NsmM*w 
1841,  seddng  a  decree  of  tlie  C«iitC  agaioBtihe 
validity  thereof;  and  it  was  held,  under  theciNnii- 
stances,  that  the  deed  eonid  nM  stand,  and  mmi 
he  set  aside. 

A  solicitor  ought  not  te  obtain  an  affidavit  fi«i 
a  person  whom  he  intends  to  examine  as  a  fritness 
in  a  soit,  whose  affidavit  he  doea  not  require  fe 
any  purpose  therein.  Hmey  v.  Metmt,  14  Lav  J. 
Rep.(ii.fl.)Ch.28S. 

A  deed  of  gift  of  real  estate  fiporo  an  agsdaad 
infirm 'person  to  his  intimate  friend  and  medical 
attendant  set  sside  for  fraud ;  one  of  the  circum- 
stances in  proof  of  Ihiud  being  that  the  deed  stated, 
contrary  to  the  truth,  a  money  oonsideratioD.  Gib- 
Mm  V.  tUtteU,  2  Y.  &  Coll.  C.C.  I04w 

(D)  Cancelling. 

A  person  transfers  a  sum  of  stock  into  the  Dsncs 
of  trustees,  and  by  an  indenture  nnder  his  hand  and 
seal,  declares  that  the  stock  shall  he  held  by  the 
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«IKm  isfitaitt  tniiAi  ibr  the  ben«At  of  A  and 
iier  children  hj  the  setdoi.  The  BOttlor  lafterwtrdt 
•kUamm  botat  tte  tmetaes  a  M-taraaafar  of  the  stack 
to  hiineelf,  and  j»sea  the  eeak  from  the  deed.  By 
hia.wiU,  not  refaning  to  the  dead,  be  givw  A  aa 
•nniatty  and  cthfer  benefitiH  and  the  jeaidiia  of  hie 
otfate  to  the  ohiUrea*  A  U  eotitkd  to  the  pjovi* 
aioB  made  fcr  her  hoth  by  the  deed  and  the  mUL 
Lfme,  3  Y.  &  CeU.  G.C.  H$. 


DEFAMATION. 

[Sec  Libel — Sulndes.] 


MIMWMMaa* 


DE  iNJtrjirA. 

{See  PLEADUia.] 


DEMAND. 

[See  TaovEB,] 

nUe  that  vhsre  a  maa  agveee  to  pay  on 
a  debt  aot  hia  own,  demaad  U  necesiaiy 
Co  evvato  a  right  of  aetioa  against  him,  doce  not 
apfjgr  to  the  eaae  of  a  joint  and  aeyeral  pirornksory 
note  in  which  one  of  the  naken  ia  kiwwn  to  join 
only  aa  a  surety  for  the  other.  £«  parte  WkUwartk 
fw  Miyen  g  M.  D«  &  D.  !£& 


DEMURREfi. 
[See  pLEAOiira — ^pRACfriCE.] 


DEODAND. 

[See  CoAOJiER.] 

By  a  coroaer's  io^uiaitioB,  it  waa  feuad  that  the 
of  aaindSndnal  aaatied  theaeio  waa  oaused  by 
a:  aliiai  fingiaf  ivith  a  train  of  carriageanuuiiBg  off 
^0  ratkmy  i  -that  the  aaid  ateaa»-engine  vaa  then 
mi  the  taliioof  1%6L,  and  waa  than  the  property  and 
isi  the  peaaesaien  of  the  Eaatera  Countiea  Rathmy 
Oaaiipaay.  There  ware  three  «ther  inqaisitionB  on 
divee  other  potaons  in  preeiaely  the  same  fovm  and 
a  deadend  of  the  aama  amonnL  The 
h«nng  been  estreated  into  the  Excheqaer 
the  «  dE  4  WalL  4w  o.  (Ni^  the  Court  seliiaad  on 
lo  atay  the  prooeedhigaon  tteeof  the  inqaU 
aitioos,  on  pajment  of  12£iL  on  one  of  the  in^ niai- 
laaoa,  on  die  gaonad  that  the  inatvument  moving 
to  dio  death  of  the  party  oonld  not  be  twioe  for- 
isitod  fmt  thoaame  accident,  bnt  left  the  parties  to 
their  vamody,  hy  trayersiag  or  sotting  aside  the 
inqntaitjona.  Reg'tna  ▼.  the  Baelem  CewUiee  RaU' 
iaM.&W.68. 


DETINUE. 

[See    Pleadivo,    Issuable   Pleas  —  WiUT    of 

Triau] 

In  detinue,  under  a  plea  denying  the  plaintiff's 
propaity,  the  defendant  may  give  in  evidence  a 
lien.  Lam  v.  Teteaem,  11  Law  J.  Rep.  (n.8.)  Q.B. 
17;  12Ad.&£.ll6,n.}  1G.&D.^4. 


Ja  an  action  of  dotinnoi  the  deihndant,  by  his 
plea,  claimed  a  lien  for  fhUing  the  cloths  mentioned 
m  the  declaration ;  and  it  appeared,  that  oiiginaily 
eight  pieoea  had  been  delivered  to  him  at  the  same 
time,  and  he  had  returned  six: — Ueld,  that  the 
plea  only  extended  to  the  two  pieces  actually 
detained,  and  that  the  defendant  could  not,  under 
it,  sot  ap  a  claim  of  lien  for  fulling  more  than  the 
two  pieces,  but  should  have  aaserted  apecifically 
hia  claim  in  respect  of  the  whole  eight  Coombs  ▼. 
Neadf  11  Law  J.  aep.(H.a.)£xch.i09 ;  10  M.  &  W. 
127  }  2  DowL  P.C.  (n.8.)  SU. 

An  action  of  detinue  will  lie  against  an  anctioneer, 
nrho^  having  sold  a  pictnre  to  the  pluntifl^  and 
feoeived  a  depoeit  on  the  sale  by  the  handa  of  hia 
oierk,  afterwarda  aella  it  Umd  fUU  to  a  third  party, 
who  refuses  to  deliver  it  to  the  plaintiff  Jones  v. 
Z>mpAi,  U  Law  J.  Rep.  (h.b.)  Exch.  42 ;  9  M.  &  W. 
10 1  lDowl,P.C.(M.8.>S91. 

To  a  declaration  in  detinue  alleging  a  bailment 
to  the  defendant,  a  plea  traversing  the  bailment  is 
ill.  fFhUehead  v.  Harrisw,  18  Law  J.  R^  (n.8.) 
Q.B.ai2}  2  DowL  &L.  P.O.  122. 

In  detinue  the  defendant  cannot,  under  the  pleas 
of  not  guilty  and  not  possessed,  shew  that  he  had  a 
common  interest  with  the  plaintiff  in  the  property 
sought  to  be  rooovered,  e.  g.  that  he  waa  tenant  in 
common :  such  defence  ought  to  be  specially  plead- 
ed- 

The  assent  of  an  executor  to  a  bequest  is  not  a 
matter  of  law,  bnt  a  qnestim  of  fnct  for  the  jury. 
Kejon  V.  FameU,  13  Law  J.  Rep.  (na)  Exch.  142 ; 
12M.&W.674i  ID0WI.&L.P.C.577. 

A  left  a  picture,  which  waa  his  property,  in  the 
rooms  of  C,  who  was  an  auctioneer.  B  was  in  oom- 

riy  ivith  A  when  he  went  to  C's  with  the  picture, 
owed  C  8/.,  and  had  advanced  A  aome  money 
npon  the  pictnre  in  question.  When  A  wanted 
his  picture  back  again,  and  offered  to  pay  for  the 
warehouse-room»  C  said  that  the  coat  of  keeping 
the  picture  was  Se^  but  that  he  would  not  deliver  it 
np  unless  he  waa  paid  R's  debts  in  addition  to  that 
anm : — ^Held,  a  waiver  of  the  demand  for  warehouse- 
room,  and  that  detinue  would  lie  by  A  against  C  for 
the  value  of  the  picture,  without  any  further  otBss 
to  pay  for  the  coat  of  keeping  iL  Dirke  v.  JticAordf, 
Car.  &M.  526. 


DEVISE. 


{See  CoPTH OLD— Power — Will.] 
(A)  What  amouhts  to  a  Deyisb. 

iB)  C0N8TIIVCTION  OF,  IN  OENBBAL. 
C)  Of  TBS  Dj&VI8E£. 

(a)  Who  take  m, 

(b)  Dutiet  and  LtabiUties. 
.   (c)  Biehie. 

(D)  What  fassbs. 

(a)  IngeneraL 

(b)  Legal  EUate» 

(c)  Trust  Estate. 

(d)  Leasehold  Property, 

(e)  Fee, 

if)  Estate  Tail, 

ig)  L\fe  Estate. 

(A)  Mortgaged  Premhes, 

(i)  Ben^kd  Estate. 
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.       iV]   P»VIBB  irORri.Y|IUiTOF.X)j$|»T». 


4m. 


.  .\       (A)  What  amqvnt^  to  a  D^vise^ 

A  tcBtatorj  ^tcc  bequeathing  c^ tain  ^wna  •£ 
moBtfy  tQ  his  damghtcra  M  «ii4  C,  «q4  )oga<;iep  ^ 
other  pcnonsy  vrith  the  poa^easiov  of  A.«ertaiii  bou/fe 
io  luti.  wifa  for  \i£ep  deolared  thcia  {< — "  That  my  paj|d 
dau^htcra  M  and  C  shall  divide  between  thefOi  as 
roBidiasy  iegateoa,  whatever  I  may  .die  poaiftsee^^jfr 
fixc(.>pt  what  is  already  meniiouefl  ia  favour /of 
others  ^'/-^Heldy  thai  the  irords  "  wbatiev^  i  i^ngr 
die  pouossed  of«''  io«lvded^ha«9^1  oftat^  4H)d  t^t 
M:and  C  were,tb9ie£9r%^Pti^le4.JiQ  tjie.rfee  simri^ 
tijv«)(pe4Uiie>7 of, the hom««  V^que^tl^pd te tA^tPMA- 

ttep.  (n.8.)  Ch:  262 1  12  Sim.  68^.  •  r,  t    ..... .  i/ 

A  tMtatoK  gavf  aU  hi^  rsal  ^nd  pex^of^  estatis 
to^  truatees }  and  as  W  liislaiida  at  )¥«  which  he  held 
in  fee  aimfile,  Jbe  direcicA  that  <he  truateep  she^iJd 
stand  seiscid  Iheceof,  in.trust«  to  convey  tU^«ame.]|p 
G  H.  Afc  -'  whftn  «vd  4s  soon  as  het should,  attain  his 
age  of  tw«!itj*rQiiey«?»rt  i'.'  but  in)CMi?he.s}^9ul4.die 
bpfore^jbis  atlauu^d.thAt  Rge«if'i,thout  leav^g  iasu^eftf 
his  body.  tb(fp  tliat  th4  mdA^x^  at  Wf  g^y«li  Md 
dpviaqdito  him»  ilyiHld  Bfnl^.ipto  the  leifdli^fpf/Uie 
tQstator's^rcidaikd  ^r^onfil' estates «;  and  be,««viB 
thejreabliiotDJ.C.   .ALtJieteeutor'sdeaOvQ/Bi^ 

4b|6  Qitmte  lA'fiieinjthe.lMidynt'WffAstCKll^n  O.H.^ 
Mtimedtatelgf,forvi|fae  4ie«tatoi}'a.  cknthjJii^W  tf»r><^ 
divcqt^d  iutlhQT«tvent  tifihis  dytii|;>widfir  M^eAty^D^ 
with^Hi  teiw!?g  iaan^of'hisibody.'  *  P^iffP*  ^»  4QkM, 
9C.<$F»68I.    .<   '  •  t   ^    ....,,.  ,1 

,  E  Q^  ;^y.hift  Hill,  dated  in*  178<iy  ga(re  his  estale 
of  T  to  certain  persons  for  life,  and  after*  tk^r^d^ 
qeaae,i>to. h^HK)An$Kaw,  I Cjor .Ms umleiif iii^nd 
tf  -no  malp  lioip  lawfully  bepDtteA  o|  the  miiniQt 
then  the  ab^ve  hiads.  to  fall  to  tbe  liral  male  iKtir  of 
the  branch  of  his  uncle  &C 'a  family»  ^eJding  and 
paying  to  such  of  the  daughters  of  the  afores  4id  R  C 
which  should  be  then  livmg,  the  sun«of  14M9/.  eaul, 
at  4he  time  of  th»  taiuBg  possession  of  tlie  aibreaaid 
estates.  The  teatator  died  in  1787 ;  R  C  died  six 
years  beCere*  haviag  -.  left  five  daughters  only»  a)l 
married ;  the  eldest  bad  several  daughter^  bat  bp 
aon  i  each  of  the  others  had  .sons.  AH  thasa  peN 
BOBS  were  known  to  the  testator*  J  C  died!iQ  1808, 
without  having  a  son  lawfully  beg^en«  Xha  eldest 
da«ghte«  of  R  C  died  in.  1799,  having  no  soa»ibMt 
leaving  a  daughter  who  had  a  aon,  bom  in  1766, 
both  still  living'  The*  seoond  died  in  X^ovember 
1820»  having  had  two  aen8,-*^na  borAii>  1763,  who 
died  in  1817;  the  second  bovn  in  177^»  .still  living. 
The  thifddicd  ia  1813,  leaving  twe  fiona,-r^oneboBa 
ia  1771»  whro4ied  in  1813 ;  th»  other  bom  in  177ia^ 
still  living.  The  fourth  died  in  1804,  leaving  a 
aon»  bom  in  )768»  who  died  in  181 9,  having  devised 
to  his  wife  in  fee.  The  fifth,  still  living,  had  a  son, 
bora  in  1772,  who  is  still  living.  The  life  estate  in 
the  devised  lands  expired  in  July  1820  :-^Hcld, 
first,  that  the  remainder  devised  to  the  first  male 
heir  of  ihp  branch  of  K  C's  family,  was  a  ooqtf  ngeiit 


mnudndei  1»  &o  sinifde }  stoon^l^t  thatfuoiu 
der^if  once  v^ted,  oouM  not  beaome/idifadiad,  so 
as  to  admit  anpUier  ia  fieferenoetaUa  in  mm 
it  had  vested  j  thirdly,  that  thasaid  mn\wik4tniM 
not  yetst  in  R  C'e  aeceod  davghAer**  wa •      ■    i 

Qttmn-^At  batwieon  tha  tiUea  of:  Aha  gMndsoa  of 
A  C'a  eldest  dawfi^ter,  m^  Uie  son  ^ITR.  C*a  f<Huih 
da4ightai!«  .7.1      '^ .  h 

X<ord  Brangham  waa  of  pinion  (mjpartod  by 
five  of  the  Judges) ,^fir6tk  that  the  woiidB  ^*fiiatmafe 
heir/'  wane  net  used  ij  the  itatatoc  ta  4ewila  a 
paraon  of  whom  «ia  aiiaestor  might  ha  Ufug,  bat 
meant  an  heir  of  a.  deaeaaed  anoc9Sleir,'4n.Mip  teob> 
nioal  sense]  secondly,  that  the  aaid  remalnwiart 
vqsted  in  intarest  vk  180^  oa  tlw  daalh^C  R&Ip 
iimcth  .daughter*  -and  vested  ia  bar  aaa. .  ...  -.1 
,„  Wd  Cottanharo  (supported  l^isiji otJisfi f  Jidgwj) 
wiaf.of  opasMaiy  firaW'AbaA  itha  ^«i)i|ai^.iift  viria 
hair';,  .ware  MCBd.itoidenata  a^^i^aiiMiik  At  ivhaaMti 
ia«i«a«!^.might  bft  iiWng  1  ^  Baaaii41ybKhatt<W,aM 
remaMar  diA  pH:^t  .raat  aii.Jiitarapt^:R>G!s 
fomrth  daqghter'a  aoB»-^[His-  IrOwdshift  4i4  ustily 
when,  or  in  whom»  it  vested*  Ti«a  ^  thaat  /ndgss 
said,  it  vested  ia  iha-fitst  daugbtea'a  mandawvaa 
that  daughter's  death,.m  1799  (  tiro  qtJii^awAII 
then  vested  in  R  C^saooad  daagbter^atsoo;  sad 
the  qqmaining  two,  said,  the  will  waa.iaJAkafc  casps^ 
void  ^r.ttncartMiity.]  WmUf  v.  PUf^m^  9€v4b& 
606.  .      •>     .       .        %fT.»  .      ^  11  ttr 

,,  Amnt;?ebaige^«9thpawarofdiat]Mw[Vas4fffM 
to  a^arried  woman  totMS^  **  or  soiongiaa  hcaosak> 
duct  and  beha^ioiMi  ahovUd  ha  diaei^ai,  -aadmsst 
,with  the  approbation  of  thataalatar*simstea^^  ^la 
An  avowry  uadfc  iha.p«w^<of  4iskpa»w  tgiwat  tkr 
•t^rv-tenaat  Ibr  the  aiirea«s«(f  Aba  rent*«bBrga«f-Jieli 
that  It  was  nov  neoessary.to  jhvar  tbat  A'««aadait 
:bad bi^Q  diaoreet*  ^e^  itbaing i^.oeiidiiioB aabsc^ 
quent,  and  that  Hm  <mtta  waa  on.the  pUuntifi^ta  ibsv 
a.brea»fa  oC  it.  i^yane  v.  If>»m»  10  Lew  J»  ftep. 
XM.S*)  C.P.  23|  9  IA.  IkJQi.  8. 

A  testator  devised  «s  fi^lowai-- ''  I.g|,va.aiiMa| 
fl^/shildren  (oaming  them),  one-half  «>f my  ^mp9«gv 
whatever  it  may  be»  at  m^  deeteis^^and  lA.'w^aMnr 
it  i«ia{jr  conaist,  wiiether  m  hovMa^  laiwb^  or  oOief 
e^cta,  aad  whether  fieahoU  or  Icnsohaldf  lo'i* 
equally  divided  among  theaa,  and  thair  facing  sa* 
cording  to  the  judgment  of  ni^y  axecutpra  heifia* 
aftctr  named,  whom  I  empower  to  sail  oc  diaposaaf 
the  whole,  or  any  part»  aocording  to  their  opiaial^ 
for  tho  beiiefit  of  my  said  children«  aa  they  ssuiatty 
arrive  at  the  ago  of  twiea^HiLve»  aftd  mvt  hefm, 
ntilesa  my  executors  tbinlL  it  prudant  M>  dlvidt  it 
before 4  in  which  oaae  they  are  hereby  «npowanW 
io  giro  it  them  alter  they  arrive  al  thoaga  oCtpca^ 
one  yearsi  and  not  beforq,' '  Tha<testalor  thea^ve 
tho  ffflmaining  half  of  hia  pioperty  to  hta  wiftflw 
Jifoj  to.  laave  it  •  at  her  death  by  her  wtU  amoaf 
■hia  children  i  and,  if  ahe  made  no  vUl,  tb^en  ta  la 
oQQal^  divided  among  his  children  and  their  hsiis  t 
•*«-^eld»  that  tho  exaoutora  bad  a  power  of  aalaofer 
that  moiety  of  the  proper^  omly  giT«n  dimcdT  ts 
the  obildran.  Bragg  v.  Rylmad,  10  Low  X  Kcfw 
<V4.>  Exch.  180 ;  7  M.&  W.  ^9. 

L,  by  will,  devised  to  truateea  oil  his  real  aad 
personal  estates,  upon  trust,  to  permit  hia  wifii  ti  J* 
to  reoaive  all  the  yearly  rents  and  profits  dariagliM 
life,  if  she  should  so  long  remain  his  widow^and  sfter 
her  deoease-  or  future  maniage,  as  to  hia  flachsM, 
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docby  or  oopyhoM,  and  letiehold  estates,  Ibr  the 
enlj  «M  and  benefit  of  bh  throe  eons,  H,  J,  and  £, 
t»  be  equally  divided  among  ^leni  as  tenants  in 
MniHMii  3  and  that  in  eaee  of  the  fbtuve  marriage 
and  second  widowhood  of  his  wife,  the  yearly  rent 
of  hi*  daehy  or  copyhold  estate  of  T  Y  should  be 
{Mid  Co  her  daring  the  ranainder  of  her  life ;  that  if 
at  any  time  within  three  vears  after  the  deoease  or 
ftitsra  niMritge  of  hh  wilb,  H  should  pay  1,000/. 
!•  each  of  his  hrothars»  J  and  B,  the  said  estates 
before  devised  between  them  lAioold  become  the 
•oleinoperty  of  H«*  He  then  gave  certain  legacies 
ie  be  paid  after  the  decease  or  future  marriage  of  bis 
wife ;  and  direoted,  that  if  his  penonal  estate  ahoold 
piDwft  mnffioaent  fov  the  payment  of  Ms  debts  and 
legacies,  his  freehold  property  should  be  charged 
thcjtwitb,  and  eabject  to  the  deAcienoy,  either  by 
-able  Of  mortgage^  aahii' trustees  sbould  think  fit. 
IHM' win  then  'pitfoeeded,  •*  I  -further  direct,  that 
ibonld  My  eldest  aeii  <H)  die  without  issue,  then  I 
^te^unto  ny  aecoiid  sen  (J)  all  tny  freehold  and 
dvchy  or  bo^^beid  Estates  aforesaid  i  ahd  in  case  he 
aboold  have  no  iwke,  theti  to  my  youngest  sen  (B) 
and  bm  isane,  his  hein,  and  assigns  for  ever.*'  The 
teaiaiter  dmA,  leaving  his  widow  and  three  sons  sur- 
viving. His  debts  and  legacies  were  paid  out  of 
Ua  peraoBal  estate  in  the  lifetinie  of  H.  H  died 
bit0Bt|tU  and  without  issue,  leaYing  his  brothers  and 
hia  mother,  the  said  £  L,  still  a  widow,  him  sur* 
'vi^Qg:'*--Hfdd,  assuming  that  the  interest  of  H  in 
the  several-  fVMbold,  duchy  or  copyhold  lands  de- 
-viaad,  was  a  legal,  and  not  merely  an  equitable  ia* 
seiest,  that  H,  by  Tirtue  of  the  will,  died  seised  of 
Ibe  rananMler  in  (be  of  one«thtrd  part  of-  the  free- 
hold; dnohy  and  copyhold  hind  devised,  expectant 
«■  the  deiAh  er  secoflMl  matriage  of  £  L,  and  sub- 
ject as  to  the  estateof  TVtotke  contingent  interest 
of  £  I*y  in  case  of  her  second  widowhoocL 

Held,  also,  that  H  died  possessed  of  the  absolute 
estate  in  remainder  in  one-third  part  of  the  lease* 
bold  estattSy  expectant  on  the  death  or  second  mar- 
lii^go  of  £  L,  Leii  r.  Ley,  10  Law  J.  Rep.  (».§.)  O.P. 
223 ;  2  M.  &  0. 781  x  %  8c.  (v.8.)  161. 

A  tBsUtrix,  by  her  iKdll,  dated  the  19th  of  July 
17W»  beqfueathed,  by  a  residnary  devise  of  reid 
estates,  certmn  freehold  lands  to  T  D,  for  his  life, 
tnA  after  his  deoease  unto  all  and  every  the  child 
and  children  of  the  said  T  D ;  if  only  one  child, 
thcB  to  such  child,  his  or  her  heirs,  executors,  ad- 
nliiistmtors,  or  assigns ;  but  if  more  such  children, 
then  equally  to  be  mridled  among  them,  share  and 
share  alike,  and  to  the  heirs,  executors,  adminia- 
trafeors,  and  assigns  of  such  children  respectively, 
so  tenants  in  common :  and  then  proceeded  thus,-"- 
'*  But  in  case  the  said  T  D  shall  happen  to  die 
without  kaving  lawftil  issue,  then  I  give  the  said 
pfemises  unto  H  T,  £  D,  and  M  D,  thdhr  heirs,  cxe- 
enters,  administrators,  and  assigns,  as  tenants  in 
common,  charged,  nevertheless,  with  payment  of  the 
legacy  of  l,0(K^iL,  which  I  do  in  that  case  gire  and 
bequeath  to  £  H,  daughter  of  the  said  M  D,  the 
same  to  be  paid  to  Aer  at  the  end  of  twelve  calendar 
months  next  after  the  said  R  T,  £  D,  and  M  D,  thehr 
executors,  administrators,  or  assigns,  shall  come 
into  possession -of  the  said  premises."  The  testa- 
trix died  on  the  7th  of  September  1798,  leaving  the 
said  T  D  her  heir-at-law,  and  he  had  several  cliil- 
dfen,'die  eldest  bora  before  the  date  of  the  will,  and 


the  youngest  after  the  death  of  die  testatrix.  The 
eldest  survived  all  the  others,  and  died  in  1805.  On 
the  death  of  the  testatrix,  T  D  enters  into  posses- 
sion of  the  devised  lands,  and  so  continued  until 
his  death,  on  the  20tbol^  June  1837,  having  in  1832 
suffered  a  recovery  of  the  lands  to  the  ns^  of  him- 
self in  fee.  £  D  died  intestate  in  1815,  leafing  M  D 
her  heir-at-law,  who  claimed  against  the  devisee  of 
T  D  two  undivided  third  parts  of  the  said  lands,  as 
having  passed  to  her  under  the  will  on  the  death  of 
T  D  :•— Held,  that  the  rift  of  l,000t  to  £  H  was  not 
intended  to  be  personal  to  her  and  dependent  on  her 
being  alive  to  receive  it,  but  would  be  payable  to  her 
executors  or  administrators,  though  not  named ;  and 
that  there  was  nothing  in  the  will  to  confine  the  words 
**  happen  to  die  without  leaving  lawfVil  issue"  to  a 
dying  without  issue,  which  must  receive  their  ordi- 
nary cMistruction  of  a  general  indefinite  ihllure  of 
Issue;  flierefoie,*that  the  devise  to  R  T,  B  D,  and 
M  D,  waa  too  remote  and  void. 

Held,  also,  that  the  former  part  of  the  devise  to 
T  D  for  life,  and  after  his  decease  to  his  chil- 
dren and  their  heirs,  did  not  include  a  child  dying 
in  the  testatrix's  lifetime,  but  only  those  childreh 
who  were  living  at  her  death ;  and  therefore  that 
there  might  have  been  a  failure  of  issue  of  thote 
children  who  were  included  by  the  derise,  withodt 
there  beinff  a  failure  of  issue  of  the  body  of  the  tenant 
for  life ;  that  the  failure  of  issue  contemplated  by 
the  devise  waa  a  fsdlure  of  issue  of  the  tenant  for 
Hfe,  and  that  the  words  •*  in  case  the  said  T  D  shall 
happen  to  die  without  leaving  lawful  issue,"  did 
not  narrow  the  estate  in  fee  simple,  which  the  chil- 
dren would  have  taken  under  the  former  part  of  the 
devise,  into  an  estate  tail :  therefore,  that  T  D 
took  an  eatate  tail,  which  was  converted  into  a  ibe 
aimple  by  the  recovery ;  and  not  an  estate  for  Ufip, 
with  remainder  to  his  children  in  tsil,  with  remain- 
der to  R  T,  £  D,  and  M  D,  in  fee.  Dm  d.  Todd  V. 
Duethmryt  10  Law  J.  Rep.  (lf»8.)  Ezch.  410  {  9  M. 
&W.514. 

The  testator,  after  directing  all  his  just  debts  to 
be  paid,  devised  a  freehold  messuage  to  his  wife 
**  for  her  nstural  life,  with  liberty  to  aril  it  in  case  a 

food  ofier  is  made,  and  invest  the  proceeds  in  thto 
k  per  cent  stock,  for  her. benefit  during  her  life.*' 
In  a  subsequent  part  of  the  will,  the  testator  said, 
"  I  desire  that  at  the  death  of  my  wife  the  residue 
of  my  estate  may  tiien  be  coUectad,  including  the 
proceeds  of  the  house  and  lot ;  if  not  previously  sold, 
to  be  then  disposed  of  to  good  advantage,  to  be 
divided  as  follows,"  &c.  He  appointed  his  wife,  the 

Slaintifi*,  and  anoUier,  to  be  executrix  and  executors, 
'he  plaintifi*  and  the  widow  proved  the  wilh  The 
other  executor  died  in  the  lifetime  of  the  widow. 
After  the  death  of  the  widow,  the  plamtil^  the  eur- 
viving  executor,  contracted  to  sell  the  messuage  :-^ 
Held,  that  whether  the  testator's  debts  were  or  were 
not  unpaid,  or  whetbevit  was  uncertain  whether  any 
debts  remained  unpaid,  the  plaintiff'  had  the  pow^r 
of  selling  and  conveying^  the  messuage  in  <  fee 
simple. 

Q»«r»— Whether  the  widow  could  sell  the  mes- 
suage without  the  concurrence  of  the  executors. 
Forbes  v.  Peacock,  12  Law  J.  Rep.(n.s.)  £xch.  46(K; 
11M.&W.630. 

A  testator,  by  will,  devised  as  follows : — '*  I  give 
unto  M  M  the  whole  of  my  property,  situate  at  P, 
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with  tkefiiMritB»ef»  Sit^  md  eiilcU  fttwot  «h«  md 
pireiii]MB ;  and  also^vWO/.^  &Ort  and  ais»  m^r  fui|i 
cftlM  «SoOtfafl«ld^'  «it|Mitein  tbepttkli  df  H.  I 
l«sre  t»  W' W  all  my  other  ^nda^  -tictutt«  te-  the 
pariahas  of  H  «jid  M,  sid^otto  the  7««rly'payim»it 
of  1^(ML, ta bepsMiqfiHnrtarty  ta  G^  aiidlahowld M M 
hava  lafwM  iatnq  llie  said  |itopeity  to  ba  iei{aallf 
divided  betw^an  her  UwAil  itaoe :  should  she  nal 
have  lawftil  isane,  it  is  my  desire  tiiat  SovtfaAtId 
farm  aboald  become  the  pnsperty  of  W  W."  Thh 
^iil  then  gtva  oavtaia  lagaoioa  '^  to  he  paid  «ut  of 
the  property  of  M  M  :"-«^«ldv  fiiat^  that  the  isarda 
**  tha  said  pnpartyv"  did  not  Oomprisa  tha  landa  ia 
&  and  M  deviaed  «o  W  W;  secandly,  that  W  W 
to^  uade*  the  will snastate  in Ite  in Ihe  lands  it 
H  and  M  devised  to  him ;  thisdiy,  that  •  neither 
M  M  sior  her  isaua  taoV  aay  aslaAe  in  the  lands  do- 
acribad  hi  the'wiU  aa  ''aU  my  other  Isndsin  H  aa4 
Jd.' '    i^Tpcrvdra  v.  Paaeooft;  1  a  Law  J.  Rep.  (au.) 

The  will  of  a  testatzik,  alltr  davisiag  a  Ufa  in* 
tereat  to  her  tvoffxandsoas,  X  H  and  W  U,  in  equal 
iMiatief,  .ptfeceedtsd'4hni  >•*-(*  And  alter  iMr  do* 
aaaaeat'i  glra  «he'nioi»ey  af  thaaaid  TUof  aad  hk 
aittH  my  ceal  eatafees,  toaiaiA  ohildvr  childraa  as  lie 
itel] :  happen 'to  leattt^  lawMisaQe^  atthatiaaa  of  hii 
(ftaoeaae^indrlo^thcic^  her,  or  hie  tears  and  aaaigtia 
Ibr  ev<er,  to  take  in  equal  ahares,  if  mor*  tfasn  ette.*' 
Then  fbllo^ad  a  aomilar  dispoaalof  the  moiety  of 
W  H,  aa  to  his  «hihli«n }  and  th»  trill  paDoeadad : 
•^^fiat  in  case  aithar  of  them»  my  said  tsro  grandi- 
aena,  ahnll  happen  to  depaort  Ibis  life  withdutlanrflil 
jaaoe,  then  I  give  theahsre  or  uissUyf  each  grand** 
aan,  sadi^iarting  to  the  sorvivoT  «f  the  two,  aiKl  <a 
toy  other  graadmi  3  H,  dunnf^thdrJiws^asd  after 
their  deorsas  lihe  ssftie  to  go  te  their  laaffal  issae,m 
eqaal  moieties  and  aharea,  or  to  their  (aaeh  lasEftil 
iasnfifs)'  hmtm  and  assigns  for  eveoft  And  in  ease  ft 
aindl  happen  that  both  «f  them,  ny  asid  two  grand* 
4ons,  T  H  and  W  H,  shall  deput  this  iife,  and 
iiettber  of  them  shall  leave  lawfoi  iasue^  then  and  ift 
«tieh  oase  I  give  and  devise  the  whole  af  iny  real 
csSatea^  (he  unto  my  aaad  gnusdson,  J  H,  for  hh 
iilh^  and  after  his  deoease,t68ach  ehild  or ichildaen 
as  he  shall  leave,  lawM  issne,  at  the  time  of  hia  da- 
loease,  and  to  their,  his,  or  her  hcte  and  aaaigss  for 
«ver,  te  tsike  in  equal  ahai^a,  if  mare  tiiaii  one. 
And  in  case  it  vhali  happen  that  all  thaea  of  them, 
iny  graadasan,  ahadl  di^«t  tine  Mfe  vrithant  laarfiil 
IsBiie,  -or  if  tbry,  er  any  nf  ihem,  shail  leave  laaFM 
isane,  and  aoah  isane  shall  depaitthislife  omdet  the 
age  of  twenty^^ne  years,  and  trilhent  lawfiil  k 


ihcn  i  give  and  dnriae  all  my  Uasds,  die  unto  mv 
ftaro  siatOTSi  £  D  and  A  8,  and  to  their  hcin  and 
ensigns  for  errr,  aa  tenants  in  oommoo.  And  in 
•ease  it  happens  that  iMith  er  cither  of  them,  my 
aiirteia,  idiall  die  before  me,  I  dirodt  tiisit  notanth* 
aiandtng  the  same  eatate -shall  go  to  Hiehrar  her 
heirs -for  ever  :-«-Held,  npon  eomddeiing  the  -vrbole 
of  tb&B  will,  ^at  Ibe  noiety  in  reBMinder  to  the 
children  of  ^  H,  heeame  a  vested  renuinder  on^  the 
birth  of  one  child  to  him,  with  liability  to  open  and 
let  in  after- bom  children,  and  was  not  a  conlxigent 
remainder  until  the  deatii  of  the  aaid  J  H.  Doe  d. 
BUls  V.  flopkmBon,  13  Law  J.  Rep.  (ma)  Q.B.SS  ; 
5  aB.  22«. 

A  testator  being  seised  in  fee  of  certsin  mes- 
snages,  laadS|  &c.  devised  tbea  to  trastees,  te  the 


wsk  oKhii  grand-4»hgfater,  M  iSJj  forhieHifo»*aiid 
<*'allsr  htr  deodsae  ttf  ibe  ns«  of  all  and  cfoty^ite 
child  er  ehUdm  of  her,  the  eaid  U  fl  J,  wfte  tkM 
aMdadfctf  <^<"s^  hMnt!f''mm  feanf*  aa  tenantain 
oomaMninfoe;  «  and  for  want  of  any  aaoh  isane/* 
he  devised  them  ove>  to  adier  paitiea,  to  Inkltham 
i^aaimikr  Aiannev.  TUe  teatalor  died  in  18M^ 
leaving  Ifia  gnmd«.danghter,  M  H  J^hiuanirMm. 
If  H  J  mended  in  1S25,  and  died  m  I«Sft»  Icstaing 
timB&ehildvei»»  who  were  infonia  at  tha  tana  aC  her 
ideath%--^eld,thaUhe  gtand-danghler.hehkgtanaBt 
for  Ufe,  with  rtmainder  in  foe  to  anoh  4if  her-  ehi^ 
Area  as  should  attain  tw«nty«ane  yeans^  and  aa  child 
hwhig  attained  tiut  agaatharAeath,  Iha 
den  were  divc>etedi  and  the ehiUnsntaok'noi 
in  tha  estnta  devised^ 

>  Held,  sdioy  that  die  oontingent  rranainders 
JSi^r^likewiBo41reatady4aid<thnithe.ealatavtsledfo 
the  heirsat-law.  Fetthtg  v.  jiiim,  IS  Law  i.  Aep. 
(M.)Eatth*7#y  li»M^&'W.2IS. 

A  decUttatfon  alaitsdy  that  A  Jiin  iiev  hfothna 
tfomised'a  eertaissneasaage  anddaai'ta.te^ 
^t,  for  MAwMiytan\"mKt.ikmt^^BmdKat 
■anted  witii  themdd  A  H^  hca«zaonidB%ndB 
tintDra,anidalnigDi)tofpay^lh0tBenit  thatthe 
A  Ht  being  paaseeaedjef  the: levamionr -died,  after 
todking  her  Willi' and  that foapUintifii^  aatherad* 


Bteaeh,  noi^payment  ef  tba  rnnt* 
fondant  trav^nraednpeciBUy  'Uiat  tha-phuntift  wefe 
possessed  of  the  aaid  TOVttssen.  8  H»  l3ia  hnahand 
of  A  H,  after  devising  ills  eatatea  to  iua  twoaoni^at 
that  tinm  ariawaa,  in  fee»  foifiatdas  foUowe  g*f^  Aad 
it  is  my  said  will  and  pleaanr^  that  my  nsid  wifo 
ahall  have  the  use  and  ■qecSipBtini^  or  annns&in- 
anane,  at  harplenanre,  of  nlithatmyasadfoim^  Aa^ 
Amring  the  mdnotity  «f  my  aaid  eona,  she  ikBepittgte 
premises  in  repair,  and  paying  all  iolarest^  moniei, 
antgaings,  dEOk  lake  give  and  heqneaththenaeaad 
iMxnpatisn  of  «U  my  forming  stook:,  foew  natvniy 
eaid  wifo,  her  eneootora,  and  adminiatmtars^  otU 
my  so%  J  8  H  shall  attain  twentpHsnaydMi,  shs 
paying  (hereont  unto  my  aaid  five  teighlan  MK 
a  pieoeb''  A  M,  the  wife^  in  iait5,  mndn  n  Isaaa  Id 
thie  defendmt  for  eleven  yean,  reeerrinip  rent  pay- 
able ta  herael^  '<  her  Mrtf  ezecntora, 
ta%eraBBigns,'' and  died  in  1841.  Ti 
aa  administnton  of  A  H,  having  dnring  thnj 
lity  of  the  nana  haonghtt  an  actaan  a^sinat  tfaadcfBn- 
dant  for  tiw  nnt,-^ald,  that  tha. wifo  teak  an 
aetata,  not  for  her  lifo^  bnt  dniing  the  nsinasi^nf 
tha  sma ;  4Ad  therefon  tiiat  the  plsintilb  weaasn 
titled  to  fleoevoK 

HMf  aho^  that  there  waatinTaiianee  hetwem 
the  lease'snd  the  statementnf  it  in  the  dadantion, 
the  lease  hekig  aet  out  neeording  to  ita  legal  efiset, 
and  thrwoid  ^beurs*'  being  svpcEanoua.  ITMMmsb 
v.Lmih,  UL«wJ.&ep.(iLa.)Sxeh.2Q<;  tlM. 
fo  W.  8U. 

A  teetator  wrote  his  will  in  a  book  at  vamm 
times,  part  of  it  being ezecnted  and  attestedin  IStt* 
and  the  renuiinder  on  the  28th  «f  June  1827.  Ifo 
devisees  were  mentioned  by  name,  bnt  dm  property 
was  devised  **  fint  to  K,  then  to  •— —- ,  thcntsL, 
then  to  M,"  &o.  On  a  slip  of  paper,  pasted  in  the 
book,  and  forming  part  of  the  will  in  1820,  the  tes- 
tdtor  stated,  that  the  key  and  index  to  the  Mink 
letter)  initials,  &c.,  was -in  a  wnting^case  in  the 
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dmnw  of  Mm  wo^dcD  trritiiig  ituk^  0m  •  cMdt  The 
Itttotor  died  on  the  llib  of  Deceiabflf  1828»  ani  on 
tittt  d*7  wa«  found  is  tho  plaee  detoribed  by  him  A 
aud  in  his  hnndwixtangr  dated  the  AOlh  of  Jawui^ 
i88S»  slxfeiDgi  that  it«M4he  key  and  index  to  the 
inilialB  in  the  hook  containing  hia  will.  The  ewd 
.^raaSnthenteimafi— »"£  sigaifice  £leanor  Marjr 
£art;  Irsignifieo  Gilbert  Beat  ClayUn;  M.^gwfim 
immtdtmif  WwUum  B^ert  CUyioH  (ihe  plaintifl) ; 
JK  sigmfitt  ddest  aon  of  Richard  Eice  Clayton*" 
fte.  ^— HeUl,  that  the  wiU  diaoloaed,  on  the  iaeo  of 
h,^paiuU  amfaignityi  and  that  the  card,  vhioh 
vaa  not  in  existenoe  at  the  date  of  the  wHX^  waa  net 
adouanble  aa  a  dodaratioB  of  the  intention  of  the 
teitator,  nor  waa  it  reoeivaUo  oa  aecondaiy  evidrnde 
of  another  card,  BuppoeiDg  any  eneh  card  to  hare 
esnted  at  the  time  a£  hia  wiU.  Olofftom  t»  £ord 
JVi^Mi^  13  Iaw  J.  Bep.  (M.&)  Ezidi.  a6«2  la  M. 

A,  by  hia  will,  gave  a  copyhdd  tenement  **  anto 
my  son  O^  to  hold  &e  aame  wilo  hioa  and  his  heirs 
aad  eaaigne  for  over  f  bnt  in  case  my  said  aon  O 
ahaH  happen  lo  depart  this  li&  without  learing  any 
issne  of  lua  hody>  lawfully  begotten,  then  living,  or 
heingno  snch  iasae»  and  he  my  add  aon  shall  not 
have  disposed,  and  parted  with  luaiatereet  of  and  in 
aad  to  the  saiA  oopyhold  estate  and  premisea,  thai 
aod  in  sneh  caae  I  give  and  deriae  the  same  mea* 
•oages,  &C.  nnto  and  to  the  uae  of  my  illegitimate 
daagfater,  A  S,  and  of  bee  heirs  and  aasigns  lar 
ever  r^-^-Held,  that  tin  limxtatien  orer  to  A  S  waa 
valid^  and  that  npoa>  Ae  death  off  O  without  issne, 
and  wtthevt  having  dispoaed  off  the  property,  A  S 
was  entitled  to  it  in  feo. 

field,  alao^  that  a  dispoaitioa  by  G,  by  his  will, 
was  not  widiin  the  meaning  of  the  will,  and  that  A  fi 
was  entitled  to  the  land,  altboBgh  G  had  derised  it 
to  another  person  by  his  wilL  Do$  d.  Btwtnum  v. 
6faer,  14  Law  J.  Rqi.  (x.a.)  C^.  169  <  1  aB.  448. 

A  testator  gave  and  beqneathad  to  his  aon  B 
(who.waehia  bmruat-law)hia  freehold  lead  in  D^and 
ifoectsd  that  the  reaidne  off  the  property  which  he 
might  icare  at  his  death  should  bo  divided  between 
that  sen  and  has  two  sistcn^  in  equal  proportiona, 
with  a  dhreotion  that  'vriiateTer  poition  might 
derolve  to  him  ahonld  be  fdaeed  m  tiie  names*  of 
traateea^  ami  the  itterest  pa&d  to  him  dnisng  hia 
life,  and  that  after  hia  deaA  hie  share  ahouJid  be 
divided  between  -hia  chihinin*  aad  placed  in  the 
nankea  of  tmsteea,  with  a  diecrettonary  powea  to 
emphiy  a  pcrHoa  of  the'  capital  fset  their  advano^ 
meat,  and  on  the  diildnn  reepedtiraiy  aitaimng 
twenty-five,  their  shares  should  be  tmnsfierted  to 
them.  Should  his  son  die  witfaoot  iaaue»  the  n^hole 
of  his  portion  waa  to  devolve  to  hia  twosistctt 
doling  their  liv^a,  in  equal  proportaons-,  and  aftfar 
their  dttath,  to  th«r  chihiren  :•— Held,  firal^  Ihat 
aoder the  terma  of  thia  deriw, the  aott took  edlya 
life  estate  in  the  freehold  land  in  D ;  and  aeeoiidljh 
that  under  the  reaiduary  olauae,  the  revwraion  in 
fee  of  the  land  paased  in  eqnal  undivided  thirds, 
subject  to  the  same  trusts  and  linutatioas  as  the 
other  residuary  property,  for  the  benefit  of  the 
testator's  aon  and  daughters,  and  their  respeo- 
tfve  children.  9atanarez  v.  Saumarez,  4  M.  &  Or. 
3^1. 

Whea  a  real  estate  is  so  settled  that  it  must  on 
the  death  of  a  parent  go  to  his  eldest  son,  and  pro- 


vmfifiklB  made  by^fhat  parent,  or  by  any  |>efaoA  •■ 
4fce  parenHaf  arhether'  by  ■aettlemeut-in  oontem-* 
plation  'Of  masriage,  or  by  will,  £ov  the  younger 
fifaildven  of  sueh  parent,  courts  of/  e^ity  have 
«onaidered  the  pceauniption,  tl».t  it  was  intended  t^ 
make  pvovision  for  all  the  children  so  stsong,  m  to 
warrant  them  io  holding  thai  by  the  word  **  yecmger'' 
tnust  have  been  intended  all  except  the  one  ehild 
urbo  eucoeeda  toihe  eatate.  But  thia  does  not  appl(y 
to  the  caae  of  a  will  in  whioh  tho  primary  inten* 
tion  of  the  testator  appears  to  have  been  to  found 
ceitain  lamiUeSi  or  to  do  aomethiug  beyond  merely 
making  a  provision  for  children.  And  the  circumo 
•tanee,  that  the  will  is  of  an  executory  nature  wiM 
make  no  diferenoe.    Se4ai$Mek  v.  Lard  SMmtn* 

Upon  the  conatmction  of  a  deviae  of  real  pro*- 
pecty,-«-Held,  thai  an  equitable  tenant  for  U£e  waa 
eatided  to  the  persoaal  enjoyment  of  the  property, 
upon  giviag  security  for  tbo  duo  foltlment  of  the 
objeota  of  the  testater*ii  wiU. 

In  Older  to  give  effett  to  the  <daim  of  the  tenant 
for  UliBy  the  C^aart  (in  eontraveation  of  a  provioua 
letting  by  the  truateea  of  the  will  to  a  person  who 
had  notice  of  the  teuala)  granted  a  receiver  of  the 
property,  with  a  direction  to  let  it  to -the  tenant  for 
Jile  npon  the  terms  of  giving  sneh  security.  BayUtB 
V.  BmyUa,  1  Coll  CC.  687. 

Device  of  all  that  frtehold  farm  called  the  Wick 
Farm,  containing  200  acrea  or  liiereabouta,  eccn* 
pied  by  W  £,  aa  tenant  to  me,  with  the  appurte- 
nances, ''to  UBSS  applicable  to  fmchold  pvoperty 
only."  At  the  dateof  the  will,  and  of  the  death 
of  the  teatalor,  W  aad  £  held,  under  a  lease  from 
the  teatator,  2(^  acrea  of  land,  which  were  deecribed 
in  tiie  lease  as  the  Wick  Farm.  Of  these,  twelve 
acres  were  leasehold  :-»^Hehl,  that  the  twelve  aorea 
did  not  pam  by  the  deviae.  HaU  v.  Pishtr,  I  Coll.  47. 

A  devise  of  freehold,  copyhold,  and  leasehold 
property,  apparently  general  and  residuary ,->-Held, 
to  be  specific.  %iBoiMV./aai«,2Y.&Coll.C.C.80K 

A  testator  devised  <estates  to  truateea  upon  traat  to 
pay  oertaitt  annnltieato  hia  wife  and.  other  peraona^ 
wiifh  a  direction  that  daring  the  lif^  of  hia  wife  fh^ 
aurplns  renta  ahould  be  applied  in  diaehtargtf  of 
ittCDmbianCea  aflscting  the  demised  pT0|tecty ;  and 
cOtthject  to  theae  trusta,  he  dtelared that  the  trustees 
ahodld  staad  leised  of  die  piopdrtyv  in  trust 'fdr 
various  persona  (not  in  earn  at  Iho •testator's  death) 
aueoessivdvitt  fail,  wilh  remainder  to  tim  testator's 
nieea  fbr  life,  with  a  direction  that  during  her 
minority  the  rents  ahould  be  applied  aa  after  men. 
tioned ;  and  then  followed  a  clanae  to  the  efiect  tfaat^ 
if  any  person  beneficially  entitled  to  the  rents  should 
be  in  Ms  or  her  minority,  an  annual  sum  not  exceed* 
ing  3001  ehould  be  ^pUed  out  of  the  rents  to  the 
maintananoe  of  that  person,  and  that  the  residue  of 
Ihe  renta  ahould  accnmulate^and  the  acanmulatiQBa 
be  applied  in  the  discharge  of  incumbrances  :-^ 
Held,  upon  the  construeticn  cf  these  inconsistent 
clauses,  and  other  parts  of  the  will,  thai  the  testa-* 
tor's  niece  was  not  (at  least  during  the  lifo  of  the 
.teetator's  widow)  entitled  to  any  part  of  the  rents 
for  her  maintenance  during  minority.  tViUtamet  v. 
JBdwards,  2  CoMCC.  176, 

Testator  gave  all  his  estates,  real  and  personal, 
to  his  executors,  in  trust,  to  be  disposed  of  by  them 
as  after  mentioaed.     He  then  gave  all  his  real 
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estates,  housei^  and  landsy  to  hi%  wflfe,  (px  life  :-r-,  . 
"  And,  after  the  decease  of  my  wife,  I  give  niy 
houses,  lands,  and  estates  in  B.  to  J  B,  hat  at  his  ] 
death,  I  will  that  the  whole  shall  be  for  the  use  of 
the  said  J  B's  wife  and  children,  and  wh|ch  chil- 
dren, at  the  death  of  their  mother,  shall  inherit  the  ' 
same  jointly  during  their  lives;  and,  If  the  said  , 
children  shall  die  before  they  arrive  at  the  age  of  , 
twenty-one,  I  will  that  my  houses  and  estates  at  B. 
go  to  H  S,'*  who  was  the  testator's  heir.    J  B  and 
his  wife  had  three  daughters  and  one  son.    The 
daughters  were  living  at  the  date  of  the  will,  and  at 
the  testator's  death.    The  son  was  bom  afterwards. 
After  the  death  of  J  B,  but  in  the  lifetime  of  his 
wife,  two  of  the  daughters    died,  intestate    and 
unmarried,  one  before  and  the  other  after  attaining 
twenfy«one,  leaving  their  brother  heir.     After  the 
death  of  the  prior  devisees,  the  son  and  the  sur» 
▼iving  daughter,  both  of  whom  had  long  attained 
twenty-one,  executed  a  deed  in  the  nature  of  a 
recovery,  by  which  they  limited  the  lands  in  B.  to 
the  use  of  themselves  and  their  heirs  as  tenants  in 
common: — Held,  that  they  took  an  estate  in  fee 
simple  as  tenants  in  common,  in  the  lands  in  B, 
Spry  V.  Bron\field,  10  Srm.  94, 224. 

Appointment  of  estates  to  trustees  to  the  use  of 
A  for  life,  remainder  to  trustees  to  preserve  con- 
ting^it  remainders,  remainder  to  the  first  and  other 
sons  of  A  in  tail  male,  remainder  to  the  use  of  the 
right  heirs  of  B,  for  ever,  and  if  the  tenant  for  life 
or  in  tail  in  possession,  should  become  entitled  to 
certain  other  estates,  the  former  estates  to  go  over 
as  if  such  tenant  for  life  was  dead,  or  tenant  in  tail 
dead  without  issue.  In  the  life  of  A,  but  before  he 
had  any  son,  the  event  happened  on  which  the  first 
estates  were  to  go  over: — Held,  that  the  right 
heirs  of  B  could  not  take  the  rents  and  profits  of 
the  estates  during  the  life,  or  until  the  birth  of 
a  son  of  A,  inasmuch  as  there  was  the  prior  estate 
of  the  trustees  to  preserve  contingent  remidnders, 
who  could  not  be  construed  to  be  trustees  of  such 
rents  and  profits  for  the  benefit  of  the  persons 
entitled  under  the  remote  limitation  to  the  right 
heirs  of  B. 

That  such  intermediate  rents  and  profits  did  not 
pass  by  the  devise  of  **  all  the  residue  of  my  real 
and  personal  estate,**  in  the  will  of  the  person 
having  the  power  of  appointment;  alfhongh  in 
other  parts  of  the  will  he  had  used  the  word  *'  my," 
in  reference  to  estates  sabjeet  to  the  powiar. 

That  though  the  legal  estate  was  vtsted  in  the 
trustees  by  the  appointment,  yet,  in  default  of 
appointment  of  the  beneHcial  interest,  the  Coutt 
would  send  a  caee  fbr  the  deeision  of  a  court  of 
law,  on  the  question  of  the  eflbct  of  the  shifting 
clause  in  the  prior  limitations,  upon  the  application 
of  either  of  the  parties  claiming  nnder  such  Uml- 
tation.  Morrice  ▼.  Liotgham,  10  Law  J.  Rep.  (vs.) 
Ch.88;  11  Sim.  260. 

A  testator  devised  landi  to  tmstees,  upon  trust, 
for  G  R  fbr  life,  remainder  to  bis  issue  in  tail  male 
in  strict  settlement,  prorided  that  all  persons  coming 
into  possession  of  the  estate  should,  widiin  one  year, 
take  the  name  and  arms  of  T  on  the  same  condition, 
as  far  as  circumstances  would  permit,  as  lands  in 
S  were  limited  in  another  will,  which  was,  tiiat  the 
estate  should  go  over  to  the  persona  next  entitled, 
upon  the  persons  in  possession  becoming  entitled  to 
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neglect,  rctukal,  or  discontinj    .  ^  ^^ 

&$.,  the  estate  should  ep  o?er'as  it  tlje  pitQ[  s6  d^-  ^ 
letting,  ^c.  weredead  if  tenant  fi^r  life,'ot  if  in  tl^  ^ 
as  if  there  was  a  failure  of  the  Issue  iti  Uil.    G  Rf 
had  five  daughters  only.    PiL  excerptions  to  the.., 
Master's  report,  approving  of  a' settfement"  rtclid-  ;' 
ing  them  :-7Held,  flrst,  ihat  th'e  daughters  of  OB, 
toolt  qdllectively  'in'  tall    male,  with   ctoii  »- 
maitiderft  as  tenants  ill  comwotf,  ind  iwrt^  ^^^ 
to  a  limitation  to  that  efifect,  after^  th^'Hmi 
to  the  first  and  oiher  *  sons.    ^¥ti^  wbtds 
m»3e"  describing  the  estate"}  **  iteue,'*-  thi't^^WMi ' 
takfng after  first  taker;  and  ^!i  stiiot  setdeihx^,** ' 
the  mode  in  which  such  first  taker  tooki  tiie'fbr- 
feiture,  on  breach  of  the  condition 'bf  taking  iflitf- 
namc,  ftc.  pointing  to  a  plurality  of  persons,  ^  ^ 
daughters  of  Q  R  took  as  tenants'  in  conitnott.  Se*  * 
condly,  that  although  the  clause  In  the  Will  of  ttie  * 
estate  iu  S  did  not  literally  apply  tb  a  life  estate^ 
yet  G  R  was  bound  by  it,  and  his  life  estate  w6uM 
clearly  cease  on  the  accession  of  the  barony  of  D  to 
him,  and  that  this  should  not  affect  the  issue  in  , 
tail,  unless  there  were  other  issue  capable  of  io' 
heriting  (he  estate,  and  that  forfeitures  by  reason  of 
refuaal  to  take  the  name  and  arms  of  T  should  not 
extend  to  collateral  issue  in  tail.     TVevor  v.  TWwr, 
1 1  Law  J.  Rep.  (n.s.)  Ch.  41 7. 

A  testator  gave  his  estates  to  trmtees  for  his  son 
for  life,  and  afterwards  for  hii  son's  children,  and  in  ' 
default  of  issue,  for  others  In  remainder,  and  directed 
that  the  timber  on  his  estates  shoaM  be  used  for 
repairing  houses,  and  for  the  advantage  of  the 
estate,  or  that  it  should  be  add,  and  the  produce  be 
applied  as  personal  estate: — ^Held,  upon  Mil  far 
specific  performance,  that  this  trust  did  not  operate 
as  a  perpetual  severance  of  the  timber  firom  the 
estate,  but  that  it  became  void  after  the  first  aduH 
person  came  into  possession  of  the  estate.  SihteHer 
▼.  Bradley t  tl  Law  J.  Rep.  (ir.8.)  Ch.  965, 

The  words"  lawfbl  issue"  ina  ^Tise  to  fotir  paienti 
and  their  lawftil  issue  respectively  in  tail  genertl, 
with  benefit  of  surrivorship  to  and  anHmgvt  their 
issue  respectiyely  as  tenants  in  common: — Held, 
upon  the  context  of  a  will,  to  be  words  of  purchase 
and  not  of  limitation. 

The  testator  devised  hl»  residuary  fVeehold,  copy- 
hold, and  leasehold  estates  to  hk  son  and  foiff 
daughters,  and  their  lawfVil  issue  respeotiirely  in 
tail  general,  with  benefit  of  survlTorship  to  and 
amongst  their  issue  respectively  as  temants  iacoBl- 
mon,  but  such  issue  being  eons  nM  to  liave  vetted 
interests  until  they  attained  twenty  •one,  or  beiiig 
daughters  until  twenty^one  or  marriage,  withpontr 
to  the  trustees,  after  the  death  of  his  son  or  daugh- 
ters respectively,  to  advance  such  -  hsM  doriog 
minoritr  to  the  extent  of  one-half  the  preMBaptife 
share  of^each  ohild,  and  in  case  his  son  or  daughters^ 
or  any  or  either  of  them,  should  die  without  ieav- 
ing  lawful  issue,  or  with  lawful  isaiie,  and  such 
issue  being  a  son  or  sons  should  not  attain  twenty- 
one,  or  being  a  daughter  or  daughters  should  not 
attain  that  age  or  be  marriecl,  tiHm  the  part  or  ^8re 
of  htm  or  her  so  dying  to  be  for  the  benefit  of  the 
survivors  and  their  issue,  in  the  same  manner  at 
their  original  shares  t— Held,  that  the  lestatot^s 
children  took  estates  for  tifo  as  tenants  in  conAam 
in  the  freeholds  and  copyholds,  with  renMlnder  t» 
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ihekrftuicliildr^n  in^Uil  general  ip'tlie  ^hiires  of 
Aor  respective  p»c«nts  with  cross-reiQa^iiderv,  111 
tiill^twc^n  snch  naiidcliildren  ^espec^TeJj,  itAd( 
wijji  |fpiam4er  for  ufe  to  the  BUTvivors'orsyrvivpr, 
otoc^  or  other  of  the  parents  in  equal  'shares  for 
]ife|;vith  remainder  in  tail  to  their  children,  the. 
shtfe^^eeruin^  to  such  sntriTors^  &o.  io  he  subject 
to  the  same  litlttxtationfl  ax^d  .such  benefit  of  sur- 
▼iyoralup  as  tho  bxiginal  shares.     Cursfutm  v.  JVinff- 

Devise  to  the  di^ighters  of  A  as  tenants  in  com* 
mon  in  fee,,  upon  the  express  condition  that  thej 
siioiild  peiyonally  appear  before  the  executors  of 
the  ifiVi,  and  deliver  to  them  testimonials  of  their 
identity.  The  only  person  entitled  under  this  de- 
vise delivered  to  one  of  the  two  executors  and  to 
the  agent  of  the  other  proper  testin^onials: — Held, 
that  die  condition  was  performed.  Tamner  t«  2V6- 
htttf  12  Law  J.  Eep.  (a .8.)  Ch.  216. 

A  testator  devised  real  estate  in.  trust  for  the 
penons  who  at  his  decease  should  be  the  next-of- 
kin  of  E  D  deceased,  according  to  the  Statute  of 
Distributions,  and  their  heirs,  as  tenants  in  conmion ; 
the  next-of-kin  consisted  of  great-grandchildren's 
children  aiid  the  children  of  great-grandchildren's 
children: — Held,  that  they  partook  per  stirpts  and 
not  per  capita.     Matiiton  v.  Ttaiffield,  S  Bea.  131. 

A  testator  devised  a  portion  of  his  real  estate  to 
tnutees  for  sale,  and  directed  them  to  apply  the 
proceeds  and  his  personal  estate  in  payment  of  the 
legacies  and  annuities  thereby  bequeathed  ;  and  in 
case  the  same  should  bo  inso£lcient,  he  charged  all 
his  real  estate  with  the  payment  thereof  By  several 
nnatteBted  codicils  he  gave  further  legacies  and 
anmiities,  and  subsequently  executed  a  duly  at* 
tested  codicil  whereby  he  varied  the  appointment 
of  trustees  and  executors; — Held,  that  the  legacies 
and  annuities  bequeathed  by  the  anattested  codicils 
were  not  charged  on  the  real  estate.  Madbum  v. 
/cnaif, 3 Bea. 4)50 ;  Hwnj.HUi*  Ihid. 

^  A  testator  devised  his  real  and  personal  estate  to 
his  wife  absolutely,  and  at  her  own  disposal,  lor  the 
nuitttFuanoQ  of  herself  and  bripging  up  of  l^schil- 
dieQ:—HeVi,  tliat  she  oould  s^Q  Ibe  real  estate* 
0Mt.  Sidutrdton,  4  Bea.  174. 

A  testfltor  devised  his  repl  estate  to hi»  wife  fi>r  her 
own  iole  and  separate  use  to  dispose  of  as  she 
should  think  proper,  and  oat  of  his  md  and  personal 
e4ste  to  provide  for  Ins  children  in  auch  a  manner 
as  lobar  should  seem  meet: — Held*  that  the  widow 
h^  power  to  aell  the  Ee«l  estate.  Pratt  v.  Cfmrok, 
*  Bea.  177. 

A  tesdkfior  made  the  feUowingdev^set'^As  ^  my 
neifaage«p  lands,  t^temeats,  And  real  estates,  I  do 
(hfpMe  thereol  as  i&»Uowa — I  ^ ve  nod  devise  unto  A 
sud  K  and  thexc  hcini^  (freehold  ettatM  by  tum^) 
and  all  other  messuages,  lands,  tenenents,  and  here* 
ditaments  which  magrnotbe  hiessin  partioulady  de* 
wnhed  01  memtioned^  upon  tmsls,  &a.  The  testator 
mads  a  rendnary  bequest  of  his  personal  estate  to 
C  ^-HeUi,  that  chattel  leaseholds  were  not  inclnded 
in  the  general  devis#^  hut  passed  lo  C  under  the 
ntiditsry  bequest  Parker  v.  Mwckant,  1 2  I<aw  J« 
B^(m) Chu  ai4(  2  Y.  &  Coa C.C.  279. 

Bsvise  to  trustees  in  lae,  upon  trust  to  demise 
wtn  the  testator's  youngMt  child  attained  twenhr« 
one,  tod  dnring  the  tninori^  of  snoh  youngeet  child, 
to  pay  the  rents  to  the  tesUter's  wife,  for  the  main. 
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tenai^iJe  of  ^eVself  ana  <^il(ireb|  atid  when  and  so 
sooni,  as  tl^^  ^oui^^st  Surviving  ciiild  should  attain 
tw^hty^bne,  td'se^  ana  divide  the  produce  "  between 
an4  amongst  tl^e  testa  tor >  wife  and  all  h^sqUldren 
who  should  be  then  living  in  equal  shares."  And 
in  case  of  the  death  of  any  ch^d  before  the  estates 
became  saleable^his  children  were  to  take  his  share* 
Th^  children  sll  died  lender  twenty-one  without 
issiue  :-r-£[eld,  that  the  wife  was  entitled  to  th^  whole 
esUte»    Cfutk  v.  Bate,  7  Bea.  29i$. 

T  L  deriflcd  real  estates  to  trustees,  upon  trust 
to  distribute  the  rents  among  certain  ''families," 
according  to  their  circumstanoea,  as,  in  the  opinion 
of  the  trustees,  they  may  need  assistance,  whose 
names  are  hereinafter  mentioned  (the  will  then 
named  twenty-ibur  persons): — Held,  that  this  was 
a  good  trusty  and  not  void  as  a  charitable  use,  nor  on 
th^  ground  of  uncertainty  or  perpetuity^  Liley  v. 
/Tcy,  11  Law  J.  Eep.  <N.s.)  Ch.  41$;  1  Hare,  5S0, 

The  testator  by  his  will  gave  all  his  real  estate  to 
his  daughter  J  K.  for  life,  remainder  to  trustees  to 
preserve,  &c» ;  and  after  hex  decease  ta  the  use  of 
all  and  every  the  children  and  child  of  ihe  body  of 
J  K,  begotten  and  to  be  begotten,  fox  their  respective 
lives,  remainder  to  trustees  to  preserve^  &c.  And 
from  and  after  the  decease  of  any  such  child  and 
children  of  J  K,and  the  respective  deceases  of  all  and 
every  such  cliild  and  children,  to  the  use  of  all  and 
evevy  the  children  of  the  body  and  bodies  of  all  and 
every  such  child  and  children  of  J  K,  begotten  and  to 
bebegotten,and  theheirs  ofhis,  her,  and  their  respec- 
tive body  and  bodies,  such  children  to  take  in  equal 
shares  as  tenants  in  comnwn ;  and  in  case  of  the 
death  of  any  of  the  said  children  of  such  child  or 
children  of  J  K,  and  fadluxe  of  issue  of  their  bodies 
respectively,  he  gavet  as  well  the  ox^gin^l  phfire  of 
eii<m  of  them  so  dying  without  issue  a^  aforefsaid,  as, 
the  share  that  might  accrue  by  survivorship,  to  the 
survivors  of  thfm  as  tenants  in  commoi^,  with  ani 
ultimate  limitation  over  ."in  de£suU  of  ^uob  issue 
aa  aloresaid,"  in  favour  of  W  L,  ,  J  1^  snry^ved  the 
testator,  «nd  left  fonr  4}hildn^ni  tlvee^  bom  in  ih^ 
lifetime  of  the  testators,  viz.  T  K,  "ElSi,  ^ndJ^ 
andone^M  J^  bom  nfter  ^^disi^lJ^iJ  ^  th«  youngier 
di«d  in  the  li&tiflae  of  llhe  first  tenant  for  ^fcywithn 
o^  isstte  i*^Hi^d|  that  ihedoeti^e.of  4ty»prs^  wp^ 
appliaaUo  to  a  pure  leg^l^vife,  and  that  therefore 
M  £  would  take  sn  eetate  ^iail  nndei;  ihe  will  S^ 
condly,  thittoisesfr^reinaiodem  must  be  impUed  bei> 
tween.theioiir  branohes  of  ^e  dans  (the  dmightqrs 
of  J  K)  notwithstanding  the  inequality' of  the  estates* 

In  the  case  of  a.  gift  to  a  olass^  qross-isemaindera 
may  be  implied,  notwithstanding  the  benefit. of  :B!gj<-. 
vivomhip  hi  gitenjnt- express  ieivas  uqdec  the  ulte- 
rior limitntbna  of  the  will.  FOni^kmfcv^KwgtXZ, 
hkv  h  Aepb  (MiA>  Ch.  497  r :  3  Hax^  h' 

A  hting  j^iled^and  |>oasM«ed  «lf  veal  and^peraonal 
estates,  by  will  devised  and  heqaeathedi  tn?  fiauHe 
unto  nnd  to  the  nee  of  f '  B»  F  and  G,  their  heirs, 
execators,  admimstratois,  and  tm^t'  «co»rding 
to  the  natttf  e  thereof,  and  the  devise  and  bequest 
was  deolared  to  be  as  to  a  certain  eatate  upon  trust 
that  **  the  said  trustees,  and  Ihe  survivors  and  sur- 
vivor of  them»  hie  or  her  heira  and  assigns,"  should 
pay  the  rents,  &c.  thereof  to  the  son  Richard  for 
hh,  &C.  The  expresaiott  '*  the  said  trustees,  and 
the  smrvivors  and  survivor  of  them,  his  or  her 
heirs  and  assigns,"  was  repeated  in  different  parts 

2K 
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Lmim^^sif^da^m&aA). 


'hi*/  or  lierlidi?^  'anA  a«*lgn*,"  fof  mdttiei  to  T^  "rt- 

;celved!t)y  theto,  lAtTie  execution  trf'tbe  tturta,'  rfhmild 

Ibe  ^fffciein  dWchargeto  ptirc)iA«ibt6f  ftc.^  Mid  Ifaitt 

iH  the  sale,' directed  Oytfie-wfll,  o^th*  ettatei,  *tfie 

'^aid  tni^f^e^  at)d  otecutorti,  nn^  tW  sarrfvor*  ftitfd 

''snrVlvorfiX)/  thenii  W  bx*'ber  e«eeuioi*j  iMiaattfl- 

liisira'foirs'**  ibddld  apfflyth^'proctfech  lii  tnamtter 

^thefeJli  diVeetcd/ ''ttre  i*J!l  Erected ^ftc'¥e*Mti*yy 

''J)et^nil  estafeto  bfe  ^jrtn^sted  hy  thfe  liftifl  "twiitiees 

^iiiiAtheStttvftotof  thetfjl  his  oir  het  execftot^w  *r 

•^dTnitliBttatork,"'  ih  fi^e^hoM' ^tateff  tohi^  si^ttM 

as  th^teitl'  ^^^^sed;  and  decMted' that  t^Kdd 

•''''thistefeafailct  elettitdrt"  Ireipetetil^ly,   -theft:  b^M 

an<^  her  heirs,  executors  ap^  aqpiiQistratofs'/'  «)Mu1d 

'l>^  chargeatyie  bnly^  for  xttotrfes'Kirtaahy  y«rtie6  by 

"thenr.  '  Thefe  "was  ifo  poi?er'fffrcn  ift  theidlllbrlle 

'  Appoihtmeiit  6t  new  trtistees.     ff-f wfio  iutvive*  Ms 

jco-tnist^es  t:  and  F)  aud  E  ^ttd  F'aird'B*«i»c*««p- 

hidiited  etectrtors }  and  E  and  O  a^one 'Jjrerred  the 

jWlI.'B  hiVfci^  d«!fd  in' the  tfe8tat64*«H«6ti«*: '  <*, 

'Wi^g'  the  aple  suttivlng  legal  personal  reptwdnta- 

jiiv^'Df  the  testator  A|  and  also  the  sole  stitvivitig 

trostee  of  A*s  wHl,  by  his  if  ill  d<^tised  and  be- 

queathed  all  tli^  e«ttateh  vt^ted'in'him  by  tftie  wW«f 

A  to  W : — Held,  that  the  devise  of  th«  tivist  oflMl&g 

contained  in  G'a  viil/  Ob  tb^  tttiBta  of  A's  will,  was 

valid,  and  that  the  same  estates  were  well  vested  iu 

''W,  upon  khe  trnsts  declared  thereof  by  A'«'will. 

'Titfeyr,  WoUtenholme,  IS  Law  J.  Rtp.  (ha)  Qh* 

''  410. 

A  testator  devised' e^tate4t<»  Ms  trbstees,  t»pi^- 
'Vide  a  riiaifltcfnawce  out  of  the'proeeeds-ftrp  hfs  son 
'3Fohn,  #ho  waAhom  deaf  and  dnttfb,  with  a^rrJVi- 
'"sion  Tdr  his  tnfe,  if  he  ahonld  mrfrty,  «n«  IkMffii. 
tlbns  in  favour  of  his  thildren  if  be  «hotttd  htfve 
'  any.    He  then  limited  liters  estates  fbr  life  vkH  In 
.'  tail,  with  the  revertSon  "to  hi%»  own  rifbtheirAi" 
At  the  death  of  the  testator,  his  son  John  was  Mis 
'  heir-  at-law— the  intermediate  estates  failed  :--HeM, 
that  aKbongh  the  testator  had  provided  a  mAtn- 
^'tenance  ^r  his'  son  dating  Hfb,  as  fot  a  perflcm  in- 
capable of  taking  cas«  of  himself,  yct'there  whb 
no6ilngto  ^ew  that  he  was  Intended  t^  be  eselndM 
'  fh>tn  teking  tind^  Ihe  limitation  to  the  testator's 
own  right  hel^     The  equitable  reversion  )n  fte, 
[  therefore,  vested  in  John.     ObservatSonaonCAo/- 
"  moniteley  v.  CUntom    BoideUr,  Ootf^^Ufi  18  Law  J. 
Hep.  (N.a:)  Ch.  18f.'     • 

^   A,  by  will,  dated  in  1884,  >devi<ed  real  e^Mktko 

'the  aecond  son  of  E  W,  of  L,  for  life,  wWt  remaih- 

«'  der^  to  his  sons  suctiesslvely  in  tall  male,  with  like 

!  remainders  to  the  third  and  every  oth^r-son  (exeept 

the  eldest)  of  thesaid  E  W,  in  tail  tna^,  with  retn«in- 

der  to  the  first  and  other  tM)n«  of  each  bro^r  («Koept 

'  the  eldest)  of  the  said  E  VT,  aueceasively,  in  tail 

male,  wil^  remaindei«  to  the  second  and  other 

^  sons  (except  the  eldest)  of  La^  Stouiton,  one 

of  the  sisters  of  the  said  B  W,  in  tail  male. 

'  The  testator  died  in  1B37,  and  thcve  wm  bo  nich 

person  living  either  at  the  date  of  the  will  or  of  the 

testator's  death  as  E  W,  of  L,  btit  it  appeaved  Ckat 

J  W  at  those  dates  was  theownar  and  also  ooeupier 

of  L ;  and  be  hod  Ml  «Mer  1m>0ier  nfttnid  T,  and 


'%a)^tiref>%i^fKer  Mm^ltt^ltimmWiskaM  <S,iMb 
died  a  bachelor  in  1796 :  J  W  hibd^wi^Uka^ftJ, 
the  eldest,  and  T,  the  aeopnd^son ;  and  Lady  Stour- 
ton,  mentioned  in  tne  wiH^'was  J  W*s  aioter: — 

•*H^d<^  fHafr  iboi  saobnd  M»  ol^j: 'WiiahT«|«i  ^pgiaoa 

^Mend«d'toi  uk»  under  th«'<icviMtor||it«att>0d«ta 
«f®W,'of  ii.  HkMMthf^e^nimm^  t^j^a^ Jqflip. 

J(K.a)'Ott.  Mi)'!  9^kP2J$9fi0^mAaif  9^  n  flnta. 


■  BvidefidA  of  ^cotMMMtloM  nHOvihti 
'«««oat!ott  W  bto  wUI;?ia'iii»taa«i«faliP»  yprfiif 
^tttr^iMciiMltftf  i»<i«W)tMOitfr/'  tiat^w-^aAiiiJBBiHuHa 
.'pro^e  -tM  ttacttotril  lmcftMigvk$i^^Ud€miB*cMltt 
•fkiirtty  iif'WhM^  «i«Our«i  dMMon<#»iiaddiiyiihe 
i>WJII. -'■'Iblti.i  *i    -iiv,  -..•  ',ff-_^  I,  .<  t  lo,- -'Mt  .jifT 

•  '  A  UwitHoi  d>if*8>d:eetai«mwmtay^itO'liiirtt«i, 
3«pMi  trdgc, 'to-pay  ttonntt  tBfhiwtmhrtcmikmWk, 

'awdtdtoPhtf  dooeaM  ho'^a-Mlvde^iad  Ijiii  aid 
^messdas^ito  die'samtfiitcisteatp  sipaii  tmat-^toiaU, 
'^ft,  «ird  <appty  tli#^iewtdaia>wugstall  hiatbgifas- 
'f  atOtfir  ii«tAur«if  kndiBieeai^  ♦ohildal»-4)€JiM.buitkm 
'A  md  B;  .MhI  Uaatoat  €,fndritha.s«i»H*ra'ad 
'laurvivot  «f  tlMtniiliaMriandahateafikevitO'tepHd 
tiheffi  Afpttctfrval^aa-thoy  littained>^v  ag^uStmaiif' 
'•iiei>yi»lii«j<  VJia'teitattMr'a-wifeaatsiNred.  ' 
"Held,  tUat  the  pwpectyf  waa  ^lAmsible 
ionly -of  «lMndiildx«*  oC  A,  B^  mad  Cmm 
i  wiawr*    WUUam  v;,  rar#,  dCoU;  CO^Bo: 


I  ii 


*    Qi)  jy^tHf  and.X4abiimet. . 

A'tMlator  deviasd -yoiti  «f  Ai^.raal.wtelerto 

^4i(kiirtnt  puNies;  a&d'dsfind  other ortavfthoalo 

lite  baltLitIl«wi'*^4If]i,'  th««;1ke:i«a<Adantiind 

«»tMe»Wttotd  bo  ooaaidBmA^v  deaoHkiedvitilil; 

•%ut  «li0y  w%ftf  iMt  ttaUtf'tto^oy  ilMleatataiffea^ 

^  eialty  debtor  la- MtonofCtiiln^ftlM  donaed  attatts, 

inM  <tltt»  all  tbo'Mtatos'  ware  to.aumriUirtaita^di 

debts  pro  nrttf.    ^^odbilini  «f  ffufalirt's  Mbiia^tf. 

Rep.  (n.8.)  Ch,  177 ;  a  B^  S^f. 

A,  by  his  mairiage  settlement,  after  reciting  tbat 
he  was  seised  in  ff^  of  e^rtAn  estates,  subject  to 

•  nlortgagifr  debta,  ihaamaiait.df  whkh  war  ^hea- 
Ifouad,  and  wbixihha  ImmL.  coattabted^  aeHiaiJlbe 

-  estates,  «ub}eet  axpteaaly  lo  iSk  debta^  an  yanilf 
'  Ibi*  ilfa,  rtfrnainder  to  aaeuas  s  jaaotwailr  Jdaft- 

taudifd  Mriff,  repiaiMiil  >to:the  iink-and^ediBraBas 

-  of  thaniiariia^ in  tdlanale,  renaiDdfr  ta  hiiHdf 
HiWe,«Ml  omvenaatod  tfsrtha  fifla,i«>ieepli]ig'^ 
debts,  aad  ha  reserved  >ta  iihnaelf  >^pa«ite  toMK 

-'  16,0001  by  wattfit^Kdiim  eaiataB^tliii'<loa%sge 
>  tolMdnAe  wdeelnaMe  by  the  pctt^  Arlbfrtfcaf 
.'being  entitled  te  the  Creelioid-or  inhexitaBOft'JiA 
'  extrdael  the  1>oaaev«  seaelrriQg  tfaa  equity  ttftt- 
'  d«nption:to  Mmaetf,  hie  heirs,'  execBtar%  Ae^nr 
.•the (panel} for  the- tfanebaingf  enftitkd  aa^uGoctsad, 
'  aadoe^enanledibs^Kyaacnaofthrmottgi^fiedkitaiy. 

•  He  the*  diad' without  iaeoey  InrviBg  b^.  hie  inU 
cbaiiged  fala  real  and'  piewnssi  estato  with  Ida  driis, 

'  and  beqoeathed  tlse  icaidtte  of  Jua  paiaQB^.tatite 

'  after  paynaent  of  diis  debte  tofi^  and  faavii^dceicd 
hie  lemaindar  ia  fee,  eatyactaat  oa  IfceAiiqga  Mu 
iaaueinale  toliiafavotlieE^aQdiaa  hsetkai'aeeBBin 
8trietaettlement:-^Hald,  Hiatthay  weeeaiqtaDtilitd 
to  liave  hit  penenal  eatata-appfied.tasxnneniteidic 

.  devised  estates  ftomi  any  of  the  aiiartgager  dalti. 
Ibbetmrnr.  HAHmm,  1%  Bisn.  206. 

'  D^vieee  not  hoimd  hy  Ihe  aaMBftt  of  a  difan 
aabataatiated  affnnat  ihei etecntaaaia-aii MtiM^ 
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the  surplus  of  such  rents  in  goTemment  securi^ifls, 
itibit,  liii  — iiii^niight:  w<iinmlw>«  .ftr  ihd  niefM.and 
>«pij|MM»  Qg  JttiiaiU.;7<MiAtfr»mfMtii  nAwUie  And 

^*elbt«]]^ay«^aritli»^«Moitt  Ih^Mits  Cm  thw  lUjp, 

<iii^'iiftBXiikaft<b«taMbufoft/tnill»  ^nlw$f  •  icl^i)4nn[i. 

The  testator  then  gave  his  estate  at  I  :tQfhe  nme 

taiilBaB».iip0»tmaMtt  rc«0tt)tht'#aii&  ]ksb»a|d/  lire 

*»  Miliar  tvMitji^flvflfc  •civantymlh^tfWibi^WMPt 

«tQ]friiii».jm<  4a(,«wmpyn^nrti.eiijty 

tbt-Beoia  ofiWltMtot•.fi>BllM^^f»Ml«d 

<afte9rfacir!dM«aaev«|»K  tswt  te<  hl*^i«hiMwn^  ia 

)bt£>t«iDeBl»MMdt  1  Pr»iMi(e4<  thftti  m 

'AfibMld.mtaiy.ltitknit  ^MsiiflMt,  Ae;tM^>pr 

t  nrdbed  aHiHc  d«ifis«r«ni-  iMrqMWto  la  iiTMir.^f 

liwtea    Ail  the  •nddM^ttluM  w«i  ftlld 

la^BfltetSf  and  iifaemohis  nsKfe  aod.pffemiMs 

ira  dfltriiid  ib»  tbi  hoMfit  of- Bj  In  ««^ 

iii**famiU  die  /itndei?  .tvftitftj-4yie«  ptuiwBriBdy.  n»d 

withoat<]is1lfe^th•  tMt4tMbtei«8ML«idtt>eq«Mthtd 

to  the  trustees  in  trust  for  X  Y  Z.      B  attained 

twenty-fire,  *nd  nmb^i  wHh  Vottsent    Between 

•thi  ihiirii  •£thftie4latM|t«idli0e  Attaiwi^iwiusty. 

>iiM^  tbwr  u»9  lAit  5a— cm  latino  .oC.the'  iwlf>iB 

»Bl»«f''ftkft£  «ilat^rftftet.pr»vidi«K  UthH  im^- 

.  ioMBct^  udbad.  aoeMralilieiL  of  the  «flato.«fithe 

I,csUi0»»-^oUt  tfaat  AoMTatf  MHidod^foriher.Ure 

.^eA^  Smmiaab  of  the  -  inrntt  — omouhilionj  tod 

.^aioiitilriar  ^ntiftlod  i^O'  the  iattor  >  a«itntttfi<wii. 

(D)  WttAf  PABsfes.        '  '        :' 

^   iJndor  Bvfli,  ^tBi.in  ISjUTi  hyivhicib  ^lo.  tos- 

•tatordesBseirdi11»heMdltoiti«tito  whM  hiraho«id 

'  haxnftitiod'fto  at  Ma  iteaftk  to- twioleos  Ibr^sak^-^ 

JUId,1ha»-aAoo|aleiB;«Uob  hohad  otiiUdeaAa 

waatimgmtimunm,  ia  fiw,-h«di.  by  way  of  oUfiiog 

'  mm^  jmd  hy  Yialnoof  an  ultiaaale  liovifltotioaJBi  ^ 

•  &i4to£  iaaae  of  his  farotiher,  dad  not  pMO. .  jyoo^ 

T.  fiiOjiiiHai,  A,Y.ft  CoU>  CLa47L 

(  UQa^^O/Aiiodjaft  €otiftor«HiT«y)ed<  to,  him 

sJBoiatdyv  hy Aq  doscnptki^  of  '^ott  dMl' Oi|>«lal 

/iBcni^r  OE  nuuialoiiphouoo^  siitb  ftho  gordoHs, 

ahiabhorio^  fta  oaUod-'Ashlwd  fiall,  thorelofvo 

"  tho«esiteiee>o6  J^  GtflMB».de6eoiod^  and  oftennatds 

:ja£JSkUMn  Stokfeo^  and  kto  of  Wj  H.  WoUhiiigtiiD, 

4Mid«hiod  wdjunSmg  tfamio^  oonitltfi^  of-  iH>0UMid8 

of  %60  aoteo iBthe  whole.*'    Tho shntblMitt, gtr- 

'  detts^ltoc.  onowatiid€fad>oot.|(laorBa,  •  PieTAOwdy  to 

Ifao porahaaoi)y.  G  €  B,  thn  wfaolo  o£  tho .  pflopoity 

^d  ^oon  TIL  tho.  po0Bsaiiatt  of  att  pnor  cospootire 

ownefB,  e<e8%  Stofaso^  o«d  Worthingfam^  dntiogi  a 

ponod-  ai  naowy  jnota,  and  MmoSdeted  bv  the i«^  ood 

hyAe^pnn— I  KvSngiu  thetteighbonrhood,  as  one 

enttoBsmd  mBdiiridBd.ealato|  and  known  by  them  as 

tioiAilrfbid  JHall  estate^  and  oo  oidbd:  O  C  K, 

in  1808,  by  his  wOl,  .dofisied  ^  tint  his  oatolo,  in 

Jinopobire;  erifcid  AAfoid  UoU^.ta  his  mii,T  B  R 

m  .<r.Bi  JL  Uflsiiio  iMiMiltJovr) 


^j, 


tAnJvwst^ioj^lLtbf  «U)i>9f4ipd.4IWde  ihf^pxote^ 

jVWODgftt.  X:  fi  R  «^d  bia  pther.  ciil4ien,  .Uieiw 

naioe^ia equAl suth p«xts«    X B EzioknoivledgQld 

:.tbe  TaUdityof  t^  ;iirilHn,divex&,w^y%,ai>d,acte4> 

•  tcigetb^  w)^  h^  cQwtxmtee^  Irqn^  0)e  ^eatH  P^  tJt^ 
toBlaUiiv  in  18U,  dowA  to   the  yesx  18d5j  tberp- 

;  upde^  aiidi  in  the  duch^e  of  his  duty  aik  a  tri^tee, 
.ibolfL  paxt  of  the  di^vised  estate,  vhIcK  he,  an4  bis 
.  ^^p^tcttfit^c  aftari^Mds  duly  conveyed  to  JLhe  ,puc- 
/sbftier  os.tiaist^es,.he,  ia.add^ion^  In  the  bogy  <)f 
.  tho  iQoiMr^yaocOf  cpnfurmls^  the.  cQnveyapee^  as,  t\\B 
^JteoMJor's  ]tei4r-.ot4;»w.;-i-Ueld«  tbat  the  whole,  of  the 
:,eitote  pjijirchased  by  the  testotor,  in  Uie  year  1802, 
(passed'  by. the  dssq^pAion  ooAUuQued  ii^  the..wip. 

A  UsUtoi;  d^Ti&dt^  {Jl  bU  jOreeboId  mxd  leasehold 
property.  .wJbAtsoov.er,  of  wnicb  be  wa^  oq  might  be 

,^fi|ied,^.pQWVs^4  At  ^e^  tix^e  of  his  dec^A^e,  upon 
oortain tmsta,  Uje  oubeq^oepUy  made  |lu:ee.cQdic2]is, 
altqciog  the  aan^  o^  bi8.truAtees»  and  devising  all 
Jus  said  property  described,  as.^,  the  will*  ,^ej>4d 
oo^oijiod  one  eMate  after  the  date,  of  his  wiM  <M¥l 
<  Arst;Oodici)r  bu^  beXQre  Uie  sqcqj^  OQdiciil:-rHeld, 
that  this  estoto  posfed  under  the  words  of  tbe.  wi^l 

•  and  oodicila.    Briflge  y^  Yatu,  li  Low  J.  Rep. 

Agfnoval  icosidiipaiy  deriss  and  bequest  of  real  sod 
porsonol  ppoporty*  &r  suc^  estate  and  interest  as  the 
testator  had  therein;  the  personal  estate  to  be  subjo^t 
to  the  testatoi^o  del|ts(t-^HoldMto  ptm  the  legal  estate 
in  real  property,  of  which  the  testator  was  merely 
trustee ;  the  will  ofOathw  no  incoBsistent  trust  thereof* 
.X4V^o»2T».<l«l^^tfiHare)81d.  ....  r 
.  A  donsor».by  )»b  iwillt  af^ointed  and  ordered  all 
hia  xeal  ostate  to  .be  sold  fox  the  payment  of  his  just 
debta,  and  gave  dixeotions  as  to  investing  the  surpIuJB, 
and  poying  (he.intoE^t  to  his  "wife  for  lif&  and  as 
toibo.  mode  of  diftiibuting  the  piinclpAi  to  his 
daughters  ofWi;heE  death ;  .uod  fuithej:  x>rdei;ed,  that 
a  pMticuIar  furm  should  be  carried  on  for  the  benefit 
of  hiadaoghter^  until  theyoupg^  arrived  at  t)ie 
9g!9,ci  twentjHone^  when  he  directed  the  stock,  Sifi. 
..to  he.  sold  I  and  he  appointedA  B  and  C  I)  bis 
,  ovooutorpy  "to  soe  the. aforesaid  wiU  and  testament 
OMrriod  ijito  efiea;"T«-Held.  that  thee^ucutors  d^d 
«at  tajse  the  legal  estate  in.  the  realty.  Xhe.  d,  /oi^< 
r.  ifarHM%i3LawJ.  ltep,iN.s.)aB.d7.  .   . 

A  testator  devised  all  hia  li^sehold  lands,  beredi- 
ta^ti^  wd  premjsf  s  at  S  to  A,  B  and  C,  and  their 
heirs,  **  upon  trust,  to  permit  and  sujfer  my  son  John 
to  hiko.the  renta,/isoues  and  proi&ts  of  onp  dwelVmg- 
honsoi  owthouses,  &c.|  one  ^orchard  adjoining*, two 
.  ofeoQS of  lw»d,  called  ji,  &&» during  hislLfe^subje9t, 
with  this  proviso^  to  pay  my  wife  or  her  assigns  ope 
annuity  or  yearly  rent  of  four  guineas,  clear  of  all 
out^oiiigii^  ^c*  d^iring  hoc  life,  and  to  have  two 
ehai|ibecao?or  jny  kitchei),  with  the  household  goods, 
^0*  for  het  uso,,during  her  life,  with  spples  of  my 
orchaid,  ood  anything  in  my  hitcben-gaxden  ^r 
her  ufto  (all  daring  her  life).  If  my  son  John  die 
beforo  n^.wife.  permit  and  suffer  my  wife  to  enjoy 
tho  abdva  lands  during  her  li£3.  After  my  wife's 
■  snd  my  son  John's  deoeasOf  I  give  and  devise  the 
.  ibove  lands  Mnd  promises  to  the  heirs  male  of  my 
son  lobi^  lawfully  ))i%oM4n  of  bis  body,;'  wi^  re- 
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rOlftiBdet'ortr.  Inr«n«i)ief  flaiiiAf'thO'firlU  tnwls 
^ese  dedated  of  tir&  ^thor  eatnles  tt  8,  in  fiivottrof 
oUsor  dMldieni  Knd«»nttilM8»  obai^divtkiiiipmviM, 
lint  iS  Jhis  wife^  died  fatfaffs  r  <o«tf(i»  da^t  **  J<te 
.aittBtitske  Ihe  tjnirtMi  UnweU'i  Mid  j^y  th«  psNOoa/' 
>ftnd  that  whal  be  had  given  JiiarwiiEs  waa  in  lieit  df 
.«lLillit96 ;  and.  alto^  that  **jijaj  aoa  Bi«ikard»  «r 
my  son  John,  their  execa.tor$i  ^Q^re^^t^  to  paythe 
«tfL«l1iy  ot.  kigaCMfl  to  the  pertMs  I  hav4  ^eA  to, 
^thea  the  panwia  I  hawc^  91  ven  the  MWliiity  wd.  legR«> 
«iiefe  to  shall  have  my  part4hal  the  money  wa«  to  ke 
f  iton  out  of,  till  all  the  money  and  ooila  he  paid :" 
•^HeUy  that,  on  tho  death  of  the  vMk>««  John  took 
the  legal  eatate  iA  the  premiBee  deidted  ta  him. 
.Jdam9y^'Jdttms,l^  Law  J.JRhap.  (ir«a;>  Q^.  171 ;  S 
as.  860. 

(<;)  Trust  Estate, 

:  A-dM^ehy  a  toetatM  oC  jiU  hia  pn^itr^  idiat- 
Aoeyer  and  wheresoeyef,  t^  hia  wiie»  "for  hei  aol* 
tUse  for  evf  r/'  doeA  not  peaa  a  mere  legal  or  trwt 
,estate,  in  hereditamenta,  in  which  the  teatatoc  had 
9»  bea^fioial  intereet  JLindseU  ▼«  Tkacktr,  10  Law 
J.Ile|)w(MA)Ch.348;  12  9im.l7& 

((/)  Leasehold  Property, 

A  testator,  by  hi$  will,  after  beqnea^ng  t»  hia 
wife  absolutely  the  sum  of  60«000f^  aod  to  certain 
other  persona  certain  apeoilLc  legacies^  gave  to  T  S 
and  J  S  all  the  rest  and  lendueof  hia  ready  OMttey, 
aeeutitxas  for  meiiey»  and  meney  ia  the  fna^^upea 
certain  trnata;  and  the  will  thea  proeeedisd-^^'Aa 
to  my  ineBeaagee»  landa»  teaenhtnta,  and  r^al  estate 
I  do  dispone  thereof  aa  follows:  I  give  anddetise 
unto  the  aald  T  8  and  J  S  and  thdr  htdtfl,  [hen 
followed  an  enumentioa  of  oeilain  leal  estatai^] 
and  all  other  ay  meMiagea»  knda,  teneiaaita,  and 
hereditamenta  Whieh  maynot  be  heMin.partieHJarly 
deaciibed  or  mentioned,  ii|>oii  ihe  following  tcusta^ 
&c  And  I  do  further  gite  and  beqnciUh  to  Hy 
aaid  wife  all  my  JeweU»  plate,  linen,  ohina>  caniage^ 
wine%  and  oth^r  goods,  ehattela,  and  efibotav^Mtao- 
ever,  as  her  own  gooda  and  ohattela  for  ever,  and 
appoint  her  sole  executriix,'*  frc.  The  tntator,  a 
the  date  o£  hk  will,  und  at  hia  death,  waa  peaaessad 
of  certain  leasehold  pBeparties,  hut  of  no  other  xenl 
eatate  than  that  deacnbed  and  mentioBed  in  hia  will: 
— Held,  that  the  leasehold  properties  did  not  paaa 
under  thewill  to  T S  *nd  J S,  the  tnvteca.  JPm-ktr 
V,  Marckatii,  13  Law  J.Eepw  (jc^t.)  C.P.  170;  6  U, 

[And  aee  J$ph4U  r.  Amiust  pott,  («).] 

(e)  Fee. 

[J)0viry.  Gregorpt  4f  L«w  J.  Dig.  21 1 ;  10  Sim.  303.] 
.  Deviae  of  freehold  pwemibea  by  tesUtor  to  hia 
wife»  far  her  sole  use  and  benefit,  and  ap^omtoftent 
of  hie  eaftd  wife,  if  she  remained  nmnairried,  <<  soke 
axeontrix  and  reaidttary  legatee  to  all  other  property* 
he  might  poaaeaa  aft  his  deoeaee:-*-He)d,  to  paaa  the 
lee  simple  to  the  wife  in  the  said  fieehold  premisea. 
i>ayy.  Daverm^  10  Lsiw  J.  Rco^  (jsub.)  Ch.  840;  12 
Sim.  200. 

&  devised  hia  lands  and  tenemente  '^  to  9  D  and 
T  J,  their  hetn  and  assigns,  to  hold  vmto  the  aaid 
J  D  and  T  J,  their  hairs  and  assigns  forever,"  upon 
tnist^  &o.,  for  tite  tsstetoz'a  wife  for  Kfe,  and  after 
her  death,  for  the  testator's  Bitphew,  T  D,  for  Hie, 


.mUSeOt  Iflrae^^aymenlQf  ftuslwiitylb  EMi-^^^ilh 
permission  to  his  wlfo^.^nd  T  IV  fO  fat  UtahaAit 
the  nae  -of  the  fatwsi  thsn  ''from  and  after,  the 
deoease  of  his  wife  wi  X  D,  to  the  «se/and  hthoaf 
of  t;be  and  I D  aod  X  J  aad  their  iasigiMyitrtniiltV 
^and  I^giii  wsd  dsfise  tba;«and.«alQ&slI|:Wa 
heina  iiidia«iigM»  for  ct«evf  and -for  winft  M^mA 
mn^  to  the  Qaai  md  behoof  of  tbei  swd  J  J>mL 
T  J  anditbeii  aaaigna*  in4mi^3te|a*sertttth»Bi» 
Md.  remaiuders  from  hdhig^defonted?  mAfta.wmt 
oCaoife  isftwe^toX>.M;)so»eC7H»>hiah(csir«ad 
aaaigM  for  eivwr ;  and  for  want  of /aneh  iasiitt  t$ 
Xihe  other  aoju  of  J  M>  their  heiBi.  and 
for  ever»  snbcitaaivaiy^i  *1ijid  upon  thaa 
and  the  ftuther  InMntMid  maimijii^  tb«t.4Ni  sal 
J  D  and  T  J»  their  hciia  or^aMigni^  do  and  Mk 
by BMnr^gageov  dsnriae  of  mtf  aaid  ttal Oftatri or 
teqi  thatMttl^  iasneaaod  pmfita  Ihmatai^  OfthiyeiMh 
other  ways  and  means  aa  my  truatee  shall  thufc  il* 
raise  and  levy,"  8fc^  "  on  the  aaid  real  estate,  the 
sum  of  SOL,*'  and  pay  and  &poae  of  the  aame  "to 
<lhatatnoii«EDl  toy  iiialdehto«QOtr»eted  hf  flfe,«nd 
Jsid  on  certain  purposea^"  Th»  fteaCator  died  in 
180(2  r  and  the  nrtiTorof  the  two  tcusleea,  J  B^ 
had  madem  conveyance  jm  1818  tot^defiendaBto-* 
Held,  that  JDandTJtookafoeiiaipta;  nndthift 
Ho  reoonvbyiiwe  from  them  w«a  to  bo  piaamned. 
Ztaed*  iDsvfeav.  XhwrfM^  iO  Law  i,  R^.  <jtA>a3' 
J60t  iaB.430t  lG.£tIX3& 

Dvvise  ofestetes  slid  lande^  after 'the  deatfi  <tf  Ae 
tcBtafor's  wile,  to  J  By ''but nt  hia  deaths  Ott  wfaell 
ehalVbe  fbr  the  nee  ef  the  said  J  &*s  wife  andeUL- 
dfen;  and  whinh  children^  at  the  deadh  oCMr 
mothetr,  shall  inherit  the  eaoae  jointiy  de«isg4hai 
Kvesi  and  if  the  s«d  children  sb»Udifthefoie  they 
ilrme  at  the  age  of  fewenty^one^"  the*  fottowed  a 
devise  over.  J  9  nad  his  wife  had  five  chUdm^ 
one  of  whom  died  ia  the  lifetime  iif  the  teatatw 
Of  the  remaining  four,  who  were-  bom  in  the  tcs^ 
tator's  lifetime,  and  were  living  at  the  time  of  hit 
will  and  hia  death,  two  efterwnrdedied  in  th*  lifoiaint 
of  their  neotbir*  iateetate  and  nimanaed*  one  being 
aheve,  the  other  heittg  vndnr,  the  age  of  twentyHsas 
yearsf^Held,  thst  the  two  remaining  nhildren^whe 
survived  theis  naetbery  took  a»  eatete  in  foe  Bimpbi 
ee  tenanta  in  comnBon  of  the  knda  in  qnestrani  Spt$ 
V.  J^o^ffeM^lOLaw  J.ilep.<ic.s.>£xelw4^»  7M« 

'*  I  devise  all  my  real  and  perional  property  {afot 
th»  denth  of  m^  wifo)  to  my  detighttv  £^t»  im  i^ 
hein  and  aaaigna,  for  ever,  ptovsded  die  et«  pisper 
time  iaCermerries  and  aheold  have  no  ohildiWi-^Mn 
I  give  the  whole  of  my  pcopeotty  to-my  neftar  h 
exeept  lOOI.  to  B.  Bwt,  neveitheleafl^  pievMiiV 
my  danghCer  £  ahonld  not  hnve  ehild  or  ohiUrel^ 
Uwfully  begotten  in  wedledc,  I  etiU  givneU  my  ni^ 
and  personal  pteperty  to  her,  and  lot  her  wwn  esi^ 
dndoig  hernatnnd  lifo,  and  at  her  death  to  bweqiaUy 
divided  amongst  her.ehildren ;  and  in  eaae  of  the 
death  of  all  her  children  withrat  ieeae,  thea  £  give 
ell  nay  real  and  personal  estate  ee  afoMsaidteny 
nq»hew  L  and  my  godson  B^  to  them^  theii  ban 
and  aeeigne  for  ever,  efter  the  deethof  my  dan^rtet 
Sv'^  B  survived  the  teetrtor^  and  died  at^theage 
of  twenty,  inteetate  and  unmarried  :-«-Held,  that  B 
becane  entitled  to  the  fiee  simple  in  the  real  eataH 
and  to  the  absolnte  interest  in  tiie  leaeeheld  estate 
ef  the  teetntor^  and  tiiat  L  and  B  teoh  n«  imen^ 


JKB¥iaEB^^^W^M  ri«uto>. 
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• 'A'ttMatoiv  afta'nnttfi>  theiMowingf  introdBcteiy 
%MMi^-«*^Aa'io>  Mr  vMamut^gMy  Imids,  flBntiiMBto, 
ml  IMA  ftwa^  i  do  di«pt6*  Aenof  «*  fnllowV'-^ 
M]iU;io6iftslfitnutttt'«iMi  their  hefai  cwtain 
hadf,  iiti-hf  MixN^aiid  ^  «H  ^Omi  his  moiliMgeiy 
hmO^  WMKBlt)  ud  h«ndltam«Bts,  not  tfaMwim 
ftftSeolarl^r^teaefttMi  tfr  mtntiimtd^'*  iipoa  tbe 
Mrafalgftivit's  AMI*  for«fa«  hm  of  hit^wife  H  ftr 
•ho  tttw'  of  hol'iiiktwai  Kfi^  obd  Aftor lior  ^fcocoow 
«o  thouse  ot^A;  B  Mid  (^  in  oqsol  ohsres  aot  pio^ 
y«ti0M«».  tonints  'iBpOoittndiif^Held,  thoi  A,  B 
ia*C  iMk  iMtiteo  iAfte  kr«eiiwhidor,a»tRuaitfe 
fotoMAioa^   JMifM  ti  JWfty,  10<L«irJF;.lUpi  («i«i) 

*  [A«d«^'#oo  di  4lMoliu«v-w<0tawr,uidJ;^i^. 
Ami^^M^  dMO<S>if  Ud  JTN^At  t*  JiMqpMM,  jMfl, 

A  dsvioed  to  B«tt€fltM»  doifof  th#lJii.of  hoffoelf 
ind  heir  bttAiAd,  attdl  aftor  tiMit  dooooMOtorthokwM 
ftkiieof'B*obod^'foy'^v«r9^.^old,  that  B  toOknti 
oMoloii  0ri9llft^T.  AMniyll  L««rJ.IUM,fiCiB;) 
Gkll9;  SB«ib9«l. 

AfisMofv  h^hioivlU,4evlood  oo Ibliows :-^«* I 
gifO^^nyliovftO)  ft«.'«t'9ittoofaait»^  in  DotouahiM^ 
to  Mn.  Sarah  Smailc,  ttd^hof  hoito»  if  iibe  has  any 
Mtf ;  if  lioc^  UMii^  allor  tho  deooaoo  of  henclf  and 
hwkRtthioMl)  Mr.  RMittd  SmalPk,  I  gnroftlo'diO 
i^bofo  Ftaoeeo  If aodomdd,  and  her  hdm^  Satah 
Snark hatf «i«fajld, t^ioh  dnd.  AftMrtho weoutiott 
•f  Aowlll,  and  in  tho  Itfetamo  of  the  teoialor^  hor 
hortMBdalflo:  diod,  kMi4ng  hm  watAvrngi^^-^tM^ 
thttihotooltM  eotaio  tail;  md  tiiaty  upon  her doath 
oMHMt  hetio  of  her  body;  tho  ftoftttf  paoood  to 
ViMtoeO  liacdonald.  Dm  d.  JeimtO.  ▼«  Samrigitft, 
19  La«r  J.  Rep.  (mo.)  Bxch.  S8 1  7  AdL  ft  W.  ad2. 

nie  tMtatofe;  being  oeioedof  oortaiB  lando,  ftoi 
io'fte^  dovfiaed  the  iaino  to  hii  wife  tai  faio  son  Johtt 
Moheviboidd  attain  A»  ago  of  twentj^-iire  years  t 
ani-itt  oaoe  ho  ahould  atla&n  that  ago,  and  he,  the 
tMfelor,  §kouUkm$  oUber  Mkbrm  U^  at  the  time 
of  hio  doatli,  ho  devised  his  lands,  fte.  to  tnutees^  fbt 
ihetemi  of  1,000  yoaiot  and  aAtodio  ezplnttfon  or 
i^mer  detevminatioB  of  that  feiWy  to  his  son  ^hn 
for  life ;  and  after  his  decease,  to  the  use  of  the 
flMt  soil  of  dio  body  of  his  eon  in  tailnuJe,  with 
>tfiuM«#s  Oyer.  The  witt  ^ea  OKpicssed^  Unit  Uio 
taw  was  Unified,  fisr  the  purpose  of  ndsing  $,9001, 
•postioM  Ibrolher  chOdion  than  the  eiiNetthat 
he  mi^' leave  at  hio  deaA>{  and  that  if  all  hio 
Mdtea  except  the  eldootfthdold  lie  befttothe  agoo 
«f  toen^r*i|ye  and  twentf-oao  yeait,  the  sun  of 
^fi09L  sfaoold  oeaso,  lor  the  henedt  of  llio  remaindeiu 
HMO  or  lerersloneie.  Provided,  that  if  the  teitatne 
dmddioaiteuooo^'yoangerchildoridiildrai^  ertiiey 
AodM  Mbelbre  llie  ageof  twenty-Aroortwonty-one 
TMiBytheoald  termof  1^000  year*  sfaonkl  oease^  deters 
«di%  tfHd  be nttorly  void  to  all  tntcnts  andpnipoeeo. 
Iho  ttstalor  died,  Testing  his  eldest  and  only  oov 
^ohnMm  fartivlBg^  iHio  attained  tiie  ogoof  timty^ 
iM  yoM  afterhie  ihthM^o  death,  and  (Med  in  1S30, 
)>i*faig  one  obno»ly,  the  present  plafaitiC  Theses- 
teltoiag,  irkstbernnderthisuviUthe  plafailBir  beeane 
Mlilted  to  the  lands  as  tenant  in  tail^^Hold^  that 
ftenAsle  of  tlK  detiss  vas  not  contingent  on  the 


«nnt  of  the  testator  korriDg  another  ehild 
hio  eon  Johni  that  the  eontingenoy  waa  only 
nsesntto  apply  to  onoh  ovboe^nenttmstoand  limit- 
sOions  ao  depended  for  thsir  existonce  iq>on  the 
happening  of  the  event  in  fueation,  and  tbereAirs, 
that  the  pkdntiff  took  the  lands,  dcc^  as  tenant  in 
tall.  QttMitoT.  LMch^  IS  Law  J.  Rep.  (N.a.)  Exoh. 
816)  ISM.  ft  W. 218. 

A  devieoi  all  his  nal  estate  i»to  and  to  tbs  «e 
of  all' his  ehlMyen,  as  tenaoits  in  eommon,  during 
tlieirfoepeotlve  natural  liveoy  and  afterwards  to  their 
isene,  ao  tenants  in  eemmonT — ^Hdd,  that  A's  ehii* 
dmn  took  aneetate  tail  aa  tenants  in oommon;  and 
that  his  grandchildson  took  no  estate  under  die 
•dovisei  •'  MSftdMiT.  ifarKton,  14  Law  J.«Bepw  (K.a.) 
C.P.  28 ;  7  M.  ft  G.  988 ;  8  Sc.  (n.8.)  862. 

(g)  LifeEitatg, 

'  A  tettMor,  after  dSreetiftg  that  all  hie  debts  and 
Ameral  evpenseo  tiioold  be  paid  by  his  exootttera 
'ttofetnafter  named,  devised  to  A  a  partionlar  fhrm 
wtthottt  words  of  Mttdtation,  and  other  fanns  to  B, 
O)  and  D,  MSpeetively,  in  the  same  tsnna;  and 
thereupon  appolnled  A  and  B  }ointrexoeatersand 
residuary  legatees  of  his  will  :-r>Hdd,  that  A  took 
a  life  estate  only  in  the  farm  devised  to  her«  Doe 
d.  Hoftsrte  t.  JMorei,  10  Law  J.  Rep.  (h.b.)  Exch. 
1407  r  M.  ft  W.  882. 

In  the  wfll  of  the  teetatrix  was  the  fbttowing 
elawsoi-^  I  rive  and  bo^uosith  unto  my  son  C  L 
my  oelato  ealled  Lease,  in  die  parish  of  Blishmd, 
during  dio  tsm  of  Ms  natnral  lUh,  and  after  his 
dooease  I  give  and  bequeath  the  same  unto  hie  son 
T  L^  ftM  of  kigaeiee  and  mortgagear"  After  giving 
some  trffting  legaciee,  there  was  the  following  reel- 
daaiy  elanse:— ''Lastly,  all  the  rest^  residue, 
and  remainder  of  my  goods^  ohatmis,  lights  and 
f  redits,  potsona)  and  testamentary  eetates,  where* 
Mover  and  whatsoever,  I  hereby  givo  and  bequeath 
tlm  same  unto  my  mn  C  L,  whom  I  do  make,  oon« 
stioato,  and  appoint  my  wh<^  and  sole  executor  of 
this  my  last  will  and  teetament,  in  paying  my  just 
debts  and  legacies  befora  i^ven  in  and  by  this  my 
will*'t-^He)d,  that  T  L  took  only  a  life  interest  in 
the  "estate  ealled  Lease.*'  Doe  d.  Lsam  v.  Lem, 
10  Law  J.  Rep.  (N.S.)  Q.B.  €0;  1  aB.  220. 

The  testatoT)  by  his  will,  gave  his  house  snd  pro- 
mises, situate,  fto.,  and  also  hie  eottage,  to  hiowife, 
in  trust,  fbr  his  motlwr  to  receive  the  rents  and 
profits  during  herlife^  and  after  her  deeease,  unto 
his  wife,  during  her  Kib,  or  so  long  as  slie  should 
continue  hie  widow.  Tito  will  then  pfDOeededr 
**  And  my  will  is,  that  if  my  wife's  mother  ohall 
happen  to  survive  my  mother  and  my  wife,  then  I 
g$^  the  hrtsrest  and  produoe  of  my  estate  to  her* 
for  her  life,  and  after  her  decease^  to  be  distributed 
as  faersinafter  mentioned  i  and  as  to  all  the  rest, 
fmidoe>  and  lemaindse  of  my  estate  and  oActs,  &o. 
I  give  the  same  to  my  wife  fer  her  life»  or  oo  hmg 
as  she  eontinuee  my  widow,  and  unmarried ;  and 
after  her  decease,  or  having  been  married,  Aen  to 
her  mother,  if  she  shsU  be  then  living  (  but  if  she 
shall  be  then  dead,  then  my  will  is,  that  the  whole 
siudl  be  sold,  and  the  money  arising  Iherefeom 
equally  divided  between  and  amongst  my  lm>ther 
and  my  sister's  ohildmn,  shsore  and  share  alike; 
and  as  to  all  the  rest,  residue,  and  mrmlnder  of  my 
estate  and  efieets  whatsoever  and  wheresoever,  I 
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give  and  bequeath  the  BAise  to  my  said  wife,  and 
appoint  her  reitiduary  legated  and  sole  executrix  of 
this  my  kat  yoXk  snd  tdstamcBit'^  3Jhfr  testalbr's 
mother  and  his  wife's  mothiar  both  diedin  his  life<i- 
tine :  -^Held^  that  his  widow  i^ok.a  lifi^  eitttke  noiy 
wnder  the  wilL  Jikmt  t.  Fn^at^  11  iAw  J.  fiepL 
<Bi&)  a.fi.  81S  9  3  OB*  #48. 

Dsviaa  €f  teal  eatatoa  '*io  9  G,  fbr  and.- dating 
tJM  natural  life  o£  Ae  kaid  J  G>  a«d>  £rom  and  ilftsr 
his  de^teaae^  unte.aU  and  cveif  the  iAnseiollibftbody 
of  the  said  J  B^  shase  and  riiarw  idihe^  as  •Itnanta  in 
common,  and  thfthein  olsiich  isfoe7d*«-HeUl»fllai 
J  Q  took  an  estate  Aor  life  ilnder  tibia  d^Ttisa.  Oraem- 
flOKMi  y.  RathmU,  ]2Law  J<  Rep. (ha)  0»P.  9fi9;  « 
Ml>&  a.  €28 ;  « Sew  (XiSj)  670^  And  aeaMm( 
6B«a.492; 

Tliti  testator  deriaed  cavlidA  ttopyhokl:|trei 
tA  tiiMtece^  inttMtfin"  his  mS^  dnHtig  het  life  or 
widowhood ;  and  after  ofher  dariseay  ho  defiled  thfe 
lesidflw  of '  hia  real  estate  to  traatees  to  jraisb  'an 
annuity  fiorhori  and  au^ect  tiieretoto-the-iiae  of 
his  son  foe  lifs^  remliinder  to  traatees  to  pxcBevV^, 
SuL,  xeaaaidder  to  the  iiae  of  the  firatajad  other  cent 
9i  his  said  aen  snoceaaitely  in  taii  male;  aad  on 
failure  ef  such  iaaue,  then  ta«bjeet  to  a  iwrfher 
annuity  to  the  widow)  to  the  use  of  the  teatatoif  a 
granidson,  J  O  (son  of  his  deeeaaed  davghter))  fbr 
hie,  remainder  to  tmstnea  to  piesetre,  &o»,  remain^ 
decs  to  the  use  o£  the  first  and  other  «onflt>f  J  O 
succesaiTely  in  tail  male;  and  on  failuvs  «f  andh 
isenie,  to  the  use  of  trustsea  in  irust  in  the  firvt  and 
otiier  aone  of  the  testatat'fl  daughter,  Anna  Mali% 
succeaairely  in  renMander  <aa  In  the  two  fbnaar 
doTiaea)  in  tail  malei  and  on  faikun  of  su^  iamie, 
in  tmtt  for  the  ttatatonls  sight -heirs»  Powereof 
distress  and  entry  wtte  gireu  to  nuaa\  the<  atttmity 
chntged  on  the  landalor  the  beiie&  of /the^widbw, 
and  also  powers  to  the  tettator^ieoa  snd  J  G  #hen 
in  poaseaaxon  to  charge  the  estates  with  porous  fsr 
youUgek*  children^  %  a  eodidl,  notidng  the  death 
of  the  eon  without  ittfue^  the  testator  deviaed  a 
Qtctahi  estate^  after  the  deadi  of  his  dattghtcTy  to 
ber  hoahaod^  md  charged  the  Janda  devised  aaabare 
with  further  annuities  to  hia  wife  and  to  hiadapghten 
By  a  atoend  and  third  oodicil  he  mada  hia  wife 
hui  executrix  and  reaidaary  legatees  By  a  fourth 
codicil  the  testator  revoked  aerend  of  the  di^oai* 
tioas  theretoAvo  madtv  end  instead  thereof  he  do* 
vised  all  hia  eatatta  to  hia  daughter  for  life;  remaini- 
dar  to^eand  hiahevs  in. itriet  ontail* as  iahiaaad 
irill  direatadf  and  in-oase  he  shouM  not  be  thirtyi- 
one  nhett  the  VstoteU'  should  devolve  upon  him  by 
the  death  of  the  daughter^  he  should  not  take  pea* 
aesaion  till  he  attained  that  age,  but  the  rents  should 
aocuanittlate  and'bdSn  the  hands  of  truateea  for  ikt 
benefit  of  J  G  and  hia  hciKB^:and  in  failure  of  issue 
of  the  aaid  J  G,  the  estates  to  go  ovar*  aa  waa  by  hia 
will  direeted  :^Held,  that  under  the  will  andfonrlh 
oodioil  J  G  took  an  estate  for  life  only.  Onuea  vi 
Hkk*,  10  Law  J.  Bep«  (ks.)  Ch.  185 ;  11  Sin.  63^ 

J  N  deviaed  a  oopiyhold  eatate  to  hia  daughter 
MA  fi>r  her  life,  and,  after  her  decease  to  her  first 
child,  male  or  female,  and  to  his  or  her  heirs  and 
aaaigns,  for  ever ;  iind  if  such  ohild  should  depart 
this  life,  under  twenty-one,  and  witbent  leaving 
issuo,  then  the  testator  gave  the  same  eatate  to  tha 
aeoond  ohild  of  the  body  of  hia  dangfatoB,  and  to 
the  hfixa.and  aaaigna  o^siieh  aeoand  dtildi  .an^  in 


aDch'aedndlehfidl  dlovlidiBJnndfer9tiife«^iif 
titentywene;  and  withot^ileaving  ataua^  thak.'todii 
thicd  nhiM  of  the  body  of  Uadaa^iter/  andiao  oii^ 
toAvfenithandfifth^and  sUl  and  every  othet.  the 
ehiU  and  ohildm  ef  his  daughtae  aa  hafor»lni^ 
Mgaad  heabg)hadtotbeoettioBtyi6fl«igeetidpriirilf 
of  hv&  Of  -eunh  'flhild  *or  diildreii^  audi' to  iftsilr 
aeVeiEKland  tespettneidaatha^  ondhragi^.end  oifl^ 
erit  lesffing 'lawfiil'lBsve  of  Itttir  hoSOtaj^ii^ibi^ 
«aaa  of  > issue}**'  added  the  'tastsdon  ^  itia.my  inH 
that  auoh  «He  ohatt  mheritthe  aaidtaUte^^iiid 
the  taatstor  gmre  the eaid  eatlbtet  to  hinEoeikek)  mi 
to  bia  or  her  heiiB, .  anoefdingly^i  i>nfein:ciie-ife 
danohter  dlad  whhoit  lOendj^  ikane  wfiherbeite, 
iawtnUy  begotten^  oto  having  iabaoialiriiipneibauk 
dioundtt  I  i<MMly»onei  witjawst  ilpawng  lawfoLHiae, 
lihen  thet teaUtor  dmrined/ theeatate o^r 4n HiOh 
fee  ehnpleis«*^Iiald,  fhatllia)dangh«Blr  taekonrsslate 
ibrJife  only^  and  having  died!  wkhaot  hevmgksd 
my  isaue^  tiae  devise  crrj^r  to  N  G-thokoffaot-:  (9^ 
OHwr  v«  Pine,  IfiXaw  Ji  Bfe|>.  (ltA,yi^,  838.     • 

fDoneeof'ttal  eatatvito  tnqitectf  upentrast^i* 
the  teatator^a  «on  W  fee  life^  and  aftsc  Ms  dtotsas 
to  the  hew  ntakof  hia  body^  hegdltoa  of  an  £b^ 
pean  wontan,  and  the  hidrs  of  nucfeheiESiilay  ni 
in  eaae  hia  son  abould  dio  iiiihiiiil  Idasiog  ank 
fachr  male  of  Ub  bodyfthe  tmataea  to  pay  thereaii 
equally  botwecb  the:teatatt>r*8  daiigUlets  Maad  A 
fer  their  liva%  and  the.  whole  to  the  anrvinB^  ni 
•Aer  the  doseaae  of  the  anrvonr  opan  treat  for  lbs 
heir  male  of  the  bodytof  .M,  and  thohei^of  anok 
htia>imde,  and  in  dafauh  of  auch  hat  maleof  tat 
body,  xapbo.  ttuat^r  thofasir'malejof  the  body-of  A, 
and  the  heirs  of  aunfaliaiv maAe.'  W and  Mlbth 
ditd.triAoat ifesue,  asid  Ahsrring .m «o|i,«qfi>feik 
WQQvery:  of  the  'dievited  estate  eaid.  leaettkdittB 
acwnaea^  undBr.which  a  aemote  iateaeatwaf  tiinitol 
to  the  aarviirin(g  tsostiBn^ond  died^  (hea^i^g  te s^ 
surviving,  who  thereupon  filed  hia  bill  agaiaattlB 
•urvivhig  trtttao  of  the  will  fine  a  eonveywst  of 
the  kgal  estate;  -Deoraa  made,  agaitiat  the  tnnts 
with  eoats,  the  Court  holding  dearly,,  that  oad* 
.Um  dsvite  A  tookii  life  oatate  ooly^with  rcaislBte 
to  her  son  in  fee.  WiUi*  v.  HiteoMi  4  IL^Ct 
197. 

{And  aee  iSaHanwa  t*  SmmariUf  mUe,  (3) ;  sod 

(k)  Mortgaged  Premises,  . 
A  teststoB^  by  hta  will,  devised  ^'aU. Us  realaad 
pcraaoal  estates^  after  payinaot  lof  hia  jivt  daUt 
and  funeral  t9tpenaea:'''^i2eld4tfaatlaaditeoitgBgid 
in  fee  to  die  teatator  ,did  not  pasa  ^by.  the  derite. 
iHied.  iBayioRaf  v.  i^g^iot,  li  Law  h  Bcfi  («*) 

( t )  Beneficial  BstaSe. 

[JKjnAk^v.J[fiigAt,4Iinr  J.IHg.214i)  8JBcs*ll8j 
KF  K  being  entidedoader  a  settlement  sod  w 
of  hia  grandfatfaory  to  real  eatatoa  in  taH  nudcv  *>■ 
remainders  to  hie  eonaiDain  tail,  with  teasainderts 
himaelf  in  fee  aa  right  heir  of  the  settloTt  aaftsal 
a  reoorery,  and  acquired  the  fee  simple.  Hfi  bw 
odier  eatatea  in  fee  ain^e  by  purchase,  tfd  eoi^ 
aiderabie  pcaonal  estate,  fie,  by  his  willf  gf«t  m 
hia  estates^  veal  and  pccaooal^  to  bdabaodierr^A  % 
if  living  at  Jiii  own  decease,  and  if  not,  to  T  A^ 
son,  T  A  K  the  youngea;.and  in  pase  bt^irftttU 
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^dtecfln^dMt  m'tbe  diraetinkle.liiic  9'  aad^iiKSMetlie 
jdmnUlokye nft-sudvdtaMndnit,  to  &e jusitt taiadi 
ktavdBlita  said  ivofheiy  and^  Jiift>iiaatiUiMeBdBat 
^■^i»^Mct;.ml^  luh  ;>btitiiLiaiiie.iio  <iiofa  itna 
<B-^toqciMhnte  ofl  bi^  anob  farotber  ds  neyfaeir  fthonid 
^  Ji¥iag^)at  Uie}tiin#  of  tlu  tntitoi^  lileoteifll,  to 
4fat«dxtcidaptndiuit  iai  i  th«  dinet'  ipafe!  liae  of)  Ibb 
flkid'giraiidiiAfer^f  ittdidias!  io  tb^  |Jui|paie  of  dn 
J#iil  V  imdefi '  trlnoh  tbe  -tiBslatoe  itihsnted:  ^'  tkon 
iMlaUn,'SB]9eetiB  etfeiTteiise  f*cartaiB^eKBratioiife 
kmt  ci  ll]B>BniU  9;aadiw  appoidted/tiie  pdmaatwh* 
aikiDBid  JnlKii*<ii]ff/teidi  Mtotes  nndEn  Mr  wiil^  fail 
ja3«fe»atitMr  udi  MitEoaftfle/tvcairjii/tlie  BaUauil 
Iwei^ii^  cnnteiwd  tfaerrant  doly  intodzattntkMi, 
fflcafidin^  ki  libeviippMrcd  iiQDoar.'MHl/iiitegirUy  df 
Ua  fa6iily^to  tdceioD  lAdviurtB^  o£:aii3P  trthirictf 
daaeemifliM^  iMl'toiMbidt.alL  tMieeiq^aratiiirai^ 
inaH  icacrviiiBaB  ^Uieh  hsunde  ont  of  m  lacge  a 
]WBpertg%  ioctvdlng  ft6  (he  pfauDaisd  oMooa  meui- 
ing  of.  hSi  woida.'^  -Hb  Amy  after  gifikig  aonw 
iagaoki;  g«re  kia'ganiB  and  cithetr  «rtieln  to  >the 
JWdah  MineuBi,  ^  oil  condMion  tfaat  ilia  luoct 
dwHMftirtant  in  Ilia  direct  ttuda  line  tiKBilmng  of 
Ida  wddynmdfitfhw  dieuldf  ba  undo  aa  hsrad&rp 
ii mluj^  t«i  be  oonfinsed-  in  pei^iatiial-sBoeesnon^o 
iik>nettdeseeO(ka!ilBiiitbadireotiiiBl0Hn&'*  Aad 
AebeanidiBled  tfana:  '^I  tiiiit  to  fbe  liberality  of 
haj  tmmuuiin  to  leward  any  otbcra  of  my  old  ser- 
^teta'aadteiiaotB  aooordkifff  to  tfaaiirdaieirtt;  sad 
lo-.-diair  jnaCiec^'in  coUinning  tbe  estataa  in  the 
inaleaiibeasaioaii,  acoorcGng'  to  tibc  will  of  thefooadcr 
.of  iho'iindi^y'  tlsf  abovB^uodad  giandfathcB," 

•  1  A  K  a^rriTed  tiie.lflBtator,  and  diod  without 
ioam^  ADj  aon  ;^Hald^  Ihat  T  A  K  took  the 
(CBtaMa  in  fee;  dbaolutely,  and  that  no  tmst  waa  at 
hna  intonded  to  iw  enated  by  th&.-mll,  a  dtaeveUm 
ibangleft  to  Iho  deriMea  todefest  the  taBtator'a 
•aBptoBB  dasitoi 

•  AmMfH^'^FhaA  the  ptof  ertjr  to  wbnh  the  worda  of 
deaura  a^plied^  affd  the  naftnxo  of  the  eatata  to  be 
^Atn  to  it^waa  not  aoifiiaently  oeztahi  to  raiae  « 
-ittHt^  fm  tile  Xerd  €lum&eSar^   Ktds^t  v.  Bcngkt^ 

ll^Gs&iP.  #13w 

Testator  devised  all  his  freehold  estates  to  .his 
3no8t  diitiliil.a|id  leapeotfiil  napbew  S  £  '«4ipon 
the  tmsta  and  for  the  uses  following;"  but  did  not 
declare  any  use  or  trust  except  aa  to  one  of  his 
estates : — Held,  from  the  conteitt  of  the  will  and  a 
taidifaB^etfetok  thii4het»  waa  no  leaukilig  tmst  in 
^branp-ef  hw  son  wad  heir,  s^  to  any  part  of  his 
•ttsteft    HttgkMT.  Eatmy  18  Sim.  4i9a. 

A,  by  his  wUl,  direeted  .as  fbUowsi<>^''  I  desiie 
^ertthng  to  mnain  in  ita  present  poaitioa  dwrinf 
the  fifetime  of  my  wife  fbr  hel*  iiae  land  benofitt  era 
after  her  decease,  I  devise  my  real  estate  to  my 
then  male  heir,  and' his  heirs  in  strict  tail  male; 
«Ad  I  wish  my  personal  eatato  to  be  ilien  equally 
divided  among  all  my  efaildren^  I  giro  the  above 
devise  to  miy  wife,  that  she  may  snppott  hefaelf  and 
lier  ohiUaen  neordmg  to  her  dnsretiaD,  and  for 
itbafipoipoaeL''  Theteatotor  left  several  childns, 
iadulta  and  infiaatoi^Ueldt  that  the  wife  took  an 
4bioltite>  eatoto  te  lile,  without  any  binding  trust 
^  iavour  of  t^ue  .ehfldren.  Inconveoieace  an  in* 
Jtedf^t  in  detettnining  whether  or  not  a  binding 
^t  ia  caeatad; :  Tharpt  v.  Owoh  12' Law  J.  Oep. 
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r.  'Tho  teatotor,  by  hiaiwall^  ofaarged  hia  debto  and 
legaoiet  'upon-  hia  real' and  poisoBal  eatote,  -and 
ffeure  aook  real  andipeisonal  eatata  to  ttttst^ee,  ixpoii 
IrwHt  lov/his  deph«nr\fov  Itfo,  '(to  wbom,  also;  Iw 
gave  a  legacy)  with  rett^nder  to  the'  fitstland  other 
vlfdiO'sooaoffiie'iiophow;  antoeasively  in  toil  male, 
isltti  remainder  to  tbo  Oeeond  and  every  other  aan 
l>£'th8i«etoBtor^«  bvet^ier  sAcoesstvaly^in  taalmaie^ 
eemamdor'to-tiioteatatoE^a  own  right  hehn;  ^and 
jHided>t-^i^  ami  upon  this  last^mcntioned  oontin.* 
geneyvfoiKBg^beittrmale'Of  my  said  biQtber»  atiA 
if  my  atid  estate  goihg  to  my  right  heirs  mone 
jewete j»  afbceiaid,  then  1  do  hereiiy  charge,  eub- 
ject,  and  make  liable  my  said  estate  with  tfie  p^y* 
anent  ofVtbe  aura  of  6^9001.  to  my  ttieee:"'  Tbe  tes- 
tator died  ia'1795,  kcvving  hdibiother.  hia  htir^at* 
law*  -  ^a^nephew  entered  into  poasesaion  of  IheMal 
aatato,  which -conaiited  of'apiautation  in  Jasaatca^ 
Bubjeet  to  a  mortgBge  ctvstod  bv  the  testator  in  1765* 
.The  brother  ^aftnrwards  died,  leaving  the  nephew, 
ihia  only  aew,  and  then  heiivat*lM#  Si  tbe  teatatoci 
5rhe  aapiiowidi^d  in- 1922^  withoxa  iasnet  male.  Tbe 
tsD  waa  filed  in  1^7  agkinatthe  mortgageea  and 
thedevlseea  of  the  niephew  to  obtain  payment 
of  the  nioee^B  kgaoy  of  d,MOi.  ^— Held,  that  the 
nephew  waa  only  bound  in  his  Kfetlroe  to  keep 
doirn  the  mtereat  of  the  debts  and  legtoies ;  and 
Ihat  be  waa  entitled  to  keep  on  loot,  as  snbsiatiog 
ahacgea  againat  the  real  eatotoi'the  principal  of  the 
debto  and.  legaeles  pedd  off  by  him,  and  also  hia 
own  legaoy.  Fcmlkntt  v.  Bmml,  8  Hare,  199. 
,  C&arrgvs  paid  off  by  the  tenant  for  life  are  pHflid 
faaU  kept  alvvs  and  not  merged  in  the  inheritancei 
PmMtmrr,  Dmdtl,  8  Hare,  817. 

O  W,  by  hia  will  devisenl  and  beqoeaihed  all  bos 
dceehold  eatatea  and  all  his  personal  estate  to  bis 
-wife  B  W  absolutely ;  subject  as  to  the  freeholds  to 
n  legaeyof  0O<M<  to  T  A,  charged  by  hie  will.  B  W, 
jby  her  will,  devised  her  **  freehold"  estate  called 
3  to  J  W  in  lee ;  eab)ect«  novetthelese,  in  oob* 
junction  with  freehold  estate  M,  to  tiie  payment  of 
dOOi<  given  to  T  A  by  the  will  of  bev  lato  husband; 
smd  she  thendeviaed  estate  M  to-  R  C  in  fee,  snb- 
jeet  nevertheleaa  to  the  payment  of  the  aaid  sum  of 
d§(Nl  to  T  A  in  eonjonctioa  with  estato  B  \  and  she 
appointed  R  C  her  sole  veaidoary  legatee  and  exe* 
outer.  The  teatattix  derived  title  to  both  estates 
nader  the  will  of  Q  Yf^  butit  tomed  out  that  estate 
B  waa  long  leaaehold^  and,  oonsequently,  not  charged 
with  the  600/.  under  the  wiU  of  G  W:-— Held,  that 
thia  waa  not  a  mere  erroneoua  recital  of  the  state 
bt  the  property  <  but  that  a  clear  intention  waa  to 
be  gathsfed  from  the  will  of  B  W  to  benefit  her 
two  snecifto  devisees  in  oettain  defined  propottiona; 
aosd  there  being  no  graund  for  believing  that  that 
intention,  aa  between  J  W  and  R  C,  had  been 
hiflnenoed  by  Ihe  mistake  as  to  the  nature  of  estate 
B,  efieet  must  bO  given  to  the  vety  words  of  the 
will,  and  each  eatato  must  bear  iu  proportion  of 
liia  charge..  Wtgtc^U  v.  CuUiifitrd,  13  Law  J.  Rep. 
<N.8«)  Ch.  186}  3  Have,  2d5. 

A  teatatoff  deviaed  an  estate  X  and  other  estates 
to  A,  chaigcd  with  annuitiei>  and  an  estate  Y  and 
his  reaidQary  real  and  penonal  estate  to  B,  subject 
Oe  (he  payihent  of  liis  debta,  fimoral  ospensee,  and 
iegaeses.    Heraftoffwarda  levekfid  ao  much  of  the 
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second  devise  bb  included  Y,  and  deviBed  it,  sub- 
ject to  tbe  same  annuities  and  in  the  same  manner  as 
the  estate  X : — Held,  that  the  charge  of  debts,  &c. 
on  Y,  was  reyoked.    Ravetu  y.  TayUrt  4  Bea.  425. 

A  testator  charged  all  his  estate  with  the  pay- 
ment of  his  debts  and  legacies,  and  he  authorised 
the  trustees  of  his  will  to  raise  4,000iL  by  mortgage 
for  that  purpose.  The  property  of  the  testator  con- 
sisted chiefly  of  a  lunatic  asylum,  the  annual  profits 
of  which  amounted  to  a  considerable  sum,  and  the 
will  contained  special  directions  for  Uie  manage- 
ment of  the  asylum,  and  referred  to  it  as  part  of 
the  property  on  whidi  the  debts  were  chargeid,  and 
out  of  which  several  annuities  given  by  his  will 
were  to  be  paid : — Held,  that  the  debts,  &c.  were 
charged  on  the  corpus  of  the  property,  including 
the  asylum ;  and  that  as  between  the  tenant  for  life 
and  the  parties  entitled  in  remainder  under  the  will, 
the  income  and  profits  of  the  asylum  were  not  liable 
to  bear  the  charge.  WatteU  v.  Letiie,  IS  Law  J. 
Rep.  (n.b.^  Ch.  205. 

Upon  tne  construction  of  a  will, — Held,  that  a 
particular  freehold  estate  of  the  testator  was  the 
primary  fund  for  the  payment  of  a  mortgage  debt 
which  had  been  charged  thereon  by  the  testator  in 
his  lifetime,  in  exoneration  of  the  personalty  and 
other  estates.   Ewuu  v.  CoekeroMf  1  Coll.  C.C.  428. 

A  person,  upon  the  marriage  of  his  daughter, 
charged  certain  lands  in  B  with  the  payment  of  an 
annual  sum  of  money,  for  the  maintenance  of  the 
issue  of  the  marriage.  The  lands  were  not  of  sufil- 
cient  value  for  the  payment  of  that  sum  and  other 
prior  annual  charges.  The  settlor  afterwards  by 
his  will  bequeathed  an  annuity  to  his  wife  out  of 
lands  in  L,  and  gave  various  legacies;  and  subject 
to  the  said  annuity  and  legacies,  and  also  subject 
to  the  payment  of  all  monies  secured  by  deed  of 
settlement  on  his  daughter,  and  also  subject  to  his 
just  debts,  funeral  and  testamentary  expenses,  be 
gave,  devised,  and  bequeathed  all  his  estates  situate 
in  the  several  parishes  of  B,  L  and  M,  to  his  only 
son  in  fee: — Held,  that  the  effect  of  the  will  was 
not  to  charge  any  other  estates  for  the  benefit  of  the 
issue  of  the  daughter  than  those  which  were  already 
charged  by  the  settlement  Qough  v.  Andrews,  1  Coll. 
69. 

By  a  marriage  settlement,  20,0OO2L,  the  fortune 
of  the  wife,  was  assigned  to  trustees  upon  trust, 
subject  to  life  interests  of  the  husband  and  wife, 
OS  to  one  moiety  for  the  eldest  son  of  the  marriage, 
and  as  to  the  other  moiety  for  the  younger  children. 
By  the  same  settlement,  a  certain  plantstion  in 
Jamaica,  of  which  the  husband  was  seised  in  fee 
simple,  was  conveyed  to  the  use  of  trustees  for  a 
term  of  500  years,  upon  trust,  if  the  husband  should 
so  appoint,  to  raise  10,000^  for  his  absolute  use, 
and  subject  to  such  terms,  and  to  the  life  interests 
of  husband  and  wife,  to  trustees  for  1,000  years, 
upon  trust,  to  raise  20,000/.  for  the  eldest  son, 
10,0002.  for  the  younger  children,  and  again  10,000A 
for  the  eldest  son.  The  settlement  contained  a 
proviso  that  the  portions  should  be  raised  accord- 
ing to  their  priority,  as  stated  in  the  settlement 
Soon  after  the  marriage,  the  husband  exercised  his 
right  of  raising  10,000/.  for  his  own  use,  and  for  that 
purpose,  the  trustees  of  the  500  years*  term  borrowed 
of  the  trustees  of  the  wife's  fortune  10,000/.,  and 
executed  to  the  latter  a  mortage  of  the  pre- 


mises comprised  in  the  500  yeaisT  tem.  The 
huaband  and  wife  died,  leaving  five  diildren  of  the 
marriage ;  the  huaband  having,  by  his  will,  aHo- 
directing  payment  of  his  debts,  and  devising  ccstam 
property,  not  sitaate  in  Jamaica,  deviaed  all  ]» 
residuary  real  and  personal  property,  to  his  ddest 
■on  I,  and  appointed  him  hia  executor.  Upon  the 
death  of  the  testator,  I  proved  the  will,  acted  ms 
executor,  and  entered  into  the  peasesston  of  the 
estate  in  Jamaica,  of  whioh  he  kept  posaesaoB, 
paying  the  interest  of  the  younger  ehildrett'a  fiv- 
tunes  until  1837,  when  he  became  a  lonatie,  thmfky 
after  whidi  he  died  inteatate  and  unmanied,  ksviog 
the  Ibur  younger  children  surviving  him,  of  whom 
W  was  lus  heir-at-law.  No  arrangement  had  ever 
been  entered  into  amongst  the  children  relative  to 
ihe  chargea  in  the  setUement,  nor  was  there  any 
strong  evidence  of  the  intention  of  I  as  to  tlie  ex- 
tinguishment of  those  charges  to  which  he  was 
entitled: — Held,  first  that  under  the  foregoing  cur- 
cumstances,  it  was  most  for  the  benefit  of  I,  that 
his  chargea  on  the  Jamaica  estate  diould  be  con- 
sidered as  not  having  being  extinguished  in  the 
inheritance,  and  consequentiy  that  they  were  not 
extinguished.  Secondly,  that  he  was  not  hound  to 
apply  the  rents  and  profits  which  he  received  in 
reduction  of  hia  charges ;  but,  thirdly,  that  m  amn 
for  slave  compensation  money,  which  he  recCTved 
as  **  devisee"  of  hia  father,  must,  as  between  the 
several  charges,  be  applied  in  reduction  odbe  fint 
charge  of  10,000/.,  and  that  the  personal  represen- 
tative of  I  or  his  father  must  account  for  intenst 
on  that  sum  during  the  life  of  I.  Clareadmi  iEari) 
V.  Barkam,  1  Y.  &  ColL  C.C.  688. 

(F)  Devise  fob  Payment  of  Debts. 

A,  by  his  will,  gave  to  trustees  real  estate,  and 
certain  portions  of  his  personal  estate,  in  tmct  to 
sell  and  apply  the  produce,  in  the  first  place,  m 
paying  his  debts,  funeral  and  testamentary  ex- 
penses, and  the  costs  of  executing  the  trusts  of  his 
will.  He  then  directed  certain  legacies  to  he  paid 
out  of  the  produce  of  the  real  estate,  and  gave  the 
residue  of  such  produce  to  B  and  C  for  life,  with 
remainders  over;  but  he  made  no  disposition  of  the 
residue  of  the  produce  of  the  personal  estate: — 
Held,  that  this  mixed  fund  should  contribute  pre 
ratd  to  the  payment  of  the  debts,  &c  and  that  the 
surplus  produce  of  the  real  estate,  after  payment  of 
the  legacies,  should  go  according  to  the  direetiona 
of  the  will,  and  the  surplus  of  the  personal  estste  to 
the  next-of-kin.  West  v.  Cote,  10  Law  J.  Rep.  (v.a.) 
Ex.  £q.  40;  4  Y.  &C.  460. 

A  general  direction,  contained  in  the  early  part 
of  a  will,  for  the  payment  of  the  teatator's  debts, 
makes  bis  real  estates  equitable  aasets,  unless  sndi 
general  direction  be  controuled  or  rebutted  by  a 
subaequent  clause  in  the  will  inconsistent  with  such 
direction.  Price  v.  North,  11  Law  J.  Rep.  (v-^) 
Ch.  68. 

A  testator  directed  his  debts  to  he  paid  ootof  hb 
real  and  personal  estate,  and  he  afterwards  prorided 
that  if  his  personal  estate  should  fall  short  in  pay- 
ing his  debts,  then  he  empowered  his  executors  to 
enter  into  the  receipt  of  the  rents  of  his  freeholds 
until  the  same  should  be  wholly  paid  off  The  per- 
sonal estate  was  sufficient  for  payment  of  the  debts : 
— Held,  nevertheless,  that  a  trust  had  beta  created 
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Ibr  payment  tf  the  ddbls  ooi  of  the  xealty  «o  At  ta 
pNTttnt  the  operation  of  the  Statute  of  limiUtionaj 
and  that  the  real  eitate  remained  liable  to  pay  n 
simple  eontraot  debt  which  had  been  left  unpaid 
ailer  distribution  of  the  residuary  pexsonal  estate, 
CMtoi  ▼.  OuUon,  3  Bea.  1. 

Testator  commenced  his  will  with  a  direction 
that  all  hia  debts  and  all  hie  funeral  and  tee tameo* 
tary  expenses  should  be  paid  by  his  executors  as  soon 
as  ooiiTeuiently  might  be  after  his  decease : — Held. 
vpon  the  construction  of  the  whole  will,  that  this 
cUuae  had  not  the  effect  of  charging  real  estate  ol 
the  testator,  whether  devised  to  the  executors,  or 
otherwise,  with  the  payment  of  his  debts.  Symou*  v. 
J4mes,  2  Y.  &  Con.  C.C.  901. 

(G)  RfivooAViOM; 

A  testator  devised  his  estatea  to  his  son,  in  fee, 
subject  to  and  charged  with  the  payment  of  an  an-, 
nuity  of  600Z.  to  his  daughter,  for  her  li&,  with 
power  of  distress  and  entry,  in  case  the  annuity 
ahould  be  in  arrear;  and  then  gave  the  residue  of 
his  estate,  after  payment  of  debts,  legacies,  and  an- 
noitiea,  to  his  Son,  his  heirs,  &c  Afterwards,  on 
the  15th  of  August  1830,  he  erased  the  word  ''  six," 
wherever  it  occurred  with  reference  to  the  aonui^, 
and  inaerted  over  it  the  word  *'  two,''  leaving  the 
word  "  aix"  still  legible,  and  on  the  same  day  added 
the  following  memorandum  or  codicil  to  his  will^ 
agned  by  him  in  the  presence  of  one  witness  only  : 
The  alterations  in  the  first  and  second  sheet,  all 
relating  to  the  said  annuities  left  to  my  daughter 
£  J,  and  her  children,  wece  made  by  me,  the  15th 
of  August  1880.  Witness  my  han4,  EN":— Held, 
that  the  defendant  retained  a  legal  interest  in  the 
land  Ibr  the  annuity  ol  600^,  and  that*  the  gift  of 
aach  interest  had  not  been  cancelled,  aa  the  erasures 
a/ere  to  be  considered  as  made  sine  animo  cancel" 
UmdL  Locke  ▼.  Jamee,  1 3  Law  J.  Rep.  (n.s.)  Kx.  1 86 ; 
IIK.&W.901. 

The  testator  devised  certain  copyhold  premises 
to  trustees,  in  trust  for  his  wife  during  her  life  or 
widowhood ;  and  after  other  devises,  he  devised  the 
residne  of  his  real  estate  to  trustees,  to  raise  an 
annuity  for  her,  and  subject  thereto  to  the  use  of  his 
son  ft>r  life,  remainder  to  trustees  to  preserve,  &c., 
lemunder  to  the  use  of  the  first  and  other  sons  of 
hia  said  son  snccessivelv  in  tail  male ;  and  on  failure 
of  such  issue,  then  (suDject  to  a  further  annuity  to 
the  widow)  to  the  use  of  the  testator's  grandson 
J  O  (son  of  his  deceased  daughter)  for  life,  re- 
mainder to  trustees  to  preserve,  &c.,  remainders  to 
the  nse  of  the  first  and  other  sons  of  J  G  successiTely 
in  tail  nude;  and  oa/aUure  eftuch  Utite^  to  the  use 
of  tm^teea,  in  truat  for  the  first  and  other  sons  of  the 
tertator's  daughter,  Anna  Maria,  successively  in 
remainder  (as  in  the  two  former  devises)  in  tail 
male ;  and  on  failure  of  such  issue,  in  trust  for  the 
teatatot's  r%ht  heirs.  Powers  of  distress  and  entry 
were  giren  to  raise  the  annuity  charged  on  the 
lands  lor  the  benefit  of  the  widow,  and  also  powsirs 
to  die  testator's  son  and  J  O  when  in  possession,  to 
charge  liie  estates  with  portions  for  younger  chil- 
dren. By  a  codicil,  noticing  the  death  of  his  son 
without  issue,  the  testator  devised  a  certain  estate, 
after  the  death  of  his  daughter,  to  her  husband, 
and  charged  tiie  lands  devised  as  above  with  fur- 
ther annuities  to  his  wife  and  te  his  daughter.    By 
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a  second  and  thijcd  co^ieiliha,  made  hia  firiifa  hi» 
executrix  and  residuary  legatee.  By  a  fourth 
oodicil,  the  teatator  sevokad  aevqral  gf  the  dis- 
pesi^OAa  theretofose  made,  and  inatead  theieoC'  h* 
devised  all  hia  eatates  to  his  daughter  for  life;  re- 
mainder to  J  G,  and  hi$  Juire  in  etrioi  entaiif  aa  in 
hia  aaid  will  dieeeted,  and  in  eaae  lie  ahould  not  be> 
thirty-one  when  the  estataasbonld  devolve  upon  him- 
by  the  death  of  the  datighter,.  he  shoukl  not  take  pea^ 
session  till  he  attained  that  age,  but  the  rents  ahould 
accumulate  and  he  in  the  faanda  of  tiuateea  for  the- 
benefit  of  J  G  and  his  heim,  and  in  failure  of  issue 
of  the  said  J  G,  the  estates  to  go  over,  aa  was  by  his- 
will  directed : — Held,  that  the  devise  to  the  testetor'a. 
wife  of  the  copyhold  premiaesy  by  the  will^  waa  not- 
revoked  by  the  fourth  oodiciL 

That  to  revoke  a  clear  devise,  the  intention  to- 
revoke  must.be  aa  clear  as  the  devise.  Orame  v, 
Hicke,  iO  Law  J.  Bep.  (n.a.)  Ch.  185 ;  1 1  Sim.5a6. 

A  testatrix  devised  a  real  estate  and  afterwards^ 
sold  it     The  purchase  was  not  completed  until; 
after  her  death  r*— Held*  that  the  purchase-money 
belonged  to  the  personal  representetives,  and  not. 
to  the  devisees  of  the  tesUtrix,  notwithstanding  her 
lien  on  the  estote  for  thepurchase^money,  and  not- 
withstanding the  1  Vict  c.  26.  8.23,  which  diiecte,. 
"  That  no  conveyance  or  other  act  made  or  done 
subsequently  to  the  execution  of  a  wiU  of  or  relating 
to  any  real  or  personal  estete  therein  comprisedt 
except  an  act  by  which  such  will  shall  be  revoked 
as  aforesaid,  shall  prevent  the  operation  of  the  will 
with  respect  to  such  estate  or  interest  in  such  real 
or  personal  estete  as  the  testator  shall  have  power 
tp  dispose  of  by  will  at  the  time  of  his  death."  • 
Farrar  v.  Barlrf  fFinierUm,  5  Bea.  1. 

(H)  VotD  DSVlBli — RElffOTEWESS. 

A  devise  of  real  estate  for  life  is  invalid  unless  it 
vest  within  the  compass  of  lives  in  being  at  the  tea-  . 
tetor's  death,  and  twenty-one  years  after  the  death  of 
the  survivor  of  them.  Boughion  v.  Jame*t  I  ^oU.  26. 

A  testetor  devised  certain  real  property  unto  and 
to  the  use  of  trustees,  upon  trust  to  permit  his 
wife  to  receive  the  rente  for  her  own  use  for  her 
life,  and  after  her  decease  in  trust  for  such  child 
or  children  of  his  wife  aa  he  should  appoint^  . 
and  in  default  of  appointment,  in  trust  for  all  ana 
every  the  child  or  children  of  his  said  wife,  if  more 
than  one  in  equal  shares,  and  to  their  several  and 
respective  heirs  for  ever ;  but  in  case  his  said  wife 
should  die  without  leaving  lawful  issue  as  ^foreecAd^ 
then  he  devised  his  estates  unto  and  to  the  use  of 
the  heirs  of  his  said  wife  for  ever: — Held,  that  the 
words  "  without  leaving  lawful  issue*'  were  qusli- 
fied  by  the  words  ''as  aforesaid,"  and  meant"  child 
or  children,'*  they  being  the  only  issue  before  men- 
tioned, and  that  the  limitation  over  to  the  heirs  of 
the  wife  was  not  therefore  void  as  being  too  remote«> 
Walker  v.  Petchea,  14  Xisw  J,.Rep.  (v.s,)  C.P.  21 1. 

[And  see  Doe  d.  Todd  v.  Duetbury,  and  Lihy  v; . 
Hfy,ante(B).] 


DESERTION. 
[See  DfvoRCB.] 
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DIOCESE. 

The  operation  of  the  new  •nrtngement  of  dioceses, 
so  far  as  it  afieet»  the  existing  ecclesiastieal  juris- 
dictions,  suspended  until  the  Ist  of  October  1844, 
iy6&7Vict.c.60;  21  Law  J.Stat  117. 

The  operation  of  the  new  arrangement  of  dioceses, 
so  far  as  it  afiects  the  existing  eeclesiastioal  juris- 
f^otions,  suspended  until  the  Slstof  December4847, 
^nd  provisions  made  for  obtaining  returns  from, 
«nd  the  inspection  of  the  registries  o^  such  juris- 
dictions, by  7  &  8  Vict  c  68 ;  22  Law  J.  Sut  1S6. 


DISORDERLY  HOUSE. 
[See  OvBBflEEfts.] 


DISSENTERS. 

[See  Chabity  (B).] 

Suits  relating  to  meeting  houses  and  other  pro- 
perty held  for  religious  purposes  by  persons  dis- 
senting from  the  United  Church  of  England  and 
Ireland  regulated  by  7  &  8  Vict,  c  45 ;  22  Law  J. 

Status. 


[See  Landlord 


DISTRESS. 

AND   Tenant  —  Replevin  — 
Sheriff.] 
(A)  Who  mat  distrain. 

(B)   What  MAT  BE  TAKEN. 

(C)  Second  Distress. 

(D)  Distress  for  Damage  Feasant. 

(E)  Excessive  Distress. 

(F)  Forcible  Entrt. 
(O)  Double  Costs. 


(A)  Who  mat  distrain. 

A  power  of  attorney  was  executed  to  one  H  R, 
which  contained  authority  to  demand  and  recover 
rents,  &c.,  "  and  one  attorney  or  attomies  under 
him,  the  said  H  R,  to  depute,"  &c. :— Held,  that 
H  R  had  power  to  authorise  another  to  make  a  dis- 
tress for  rent  EagUton  v.  Gutferidge,  12  Law  /. 
Rep.  (n.8.)  Exch.  U9x  11  M.  &  W.  465. 

A  tenancy  had  existed,  under  which  rent  was 
paid  for  aonKe  years,  when  a  dispute  arose  between 
R  third  party  and  the  landlord,  as  to  his  title,  and 
they  agreed  to  refer  the  matter,  and  mutually  to  be 
bound  by  the  decision  of  the  refeiee,  who  decided 
against  the  landlord,  and  he  in  consequence  gave 
up  the  muniments  of  his  title.  It  appeared  that 
the  tenant  had  been  aware  of  the  dispute,  and  of  the 
determination  of  it,  and,  in  consequence  of  notice  so 
to  do  had  subsequently  paid  his  rent  to  the  third 
party.  The  former  landlord  having  distrained  for 
rent  due  after  the  decision,  and  in  replevin,  avowed 
the  Uking  as  a  distress  for  rent  in  arrear,  to  which 
the  tenant  pleaded  in  bar  the  facts  above  sUted,  and 
that  in  consequence  of  the  decision  all  the  title  and 
interest  was  vested  in  the  third  party,  and  not  in 
the  defendant,  and  that  the  defendant  had  no  title, 
and  that  the  munimente  of  title  had  been  given  up 
with  defendant's  consent,  and  that  the  plaintiff, 
^ith  the  defendant's  consent,  had  attorned  to  the 


third  party : — Held,^  that  it  was  properly  left  to  the 
jury  to  say,  whether,  under  the  circumstances,  the 
defendant  had  authorised  r  communication  to  be 
made  to  the  plainli£^  that  he  was  no  longer  tocoR- 
sider  himself  his  tenant ;  and  that  if  he  had  given 
that  authority,  his  power  to  distrain  subsequently 
did  not  exist;  and  that,  although  during  the  tenancy 
the  plaintiff  might  not  have  been  at  liberty  to  dii^ 

Sute  the  defendant's  title,  yet  it  was  competent  fof 
im  to  shew  that  that  title  had  determined.  Da«w  t. 
Cooper,  11  Law  J.  Rep.(N.8.)  Cl.B.2;  1  G.&D.fi7S. 

(B)  What  mat  be  taken. 

Brewer's  casks  sent  to  a  public-house  with  beer 
and  left  there  until  the  beer  is  consumed  are  liable 
to  be  distrained  for  the  rent  of  the  house.  Jaak  r. 
Jack$on,  lOLaw  J.  Rep.  (n.s.)  Exch.  142;  7  M. &W. 
450. 

A  carriage  sent  to  a  coachmaker  and  commission 
agent  for  we  sale  of  carriages,  for  the  pnrpme  of 
being  sold  by  him,  is  not  liable  to  be  distrained  for 
the  rent  of  the  premises  upon  which  it  is  so  exposed 
for  sale.  Fiadon  v.  M'Laren,  14  Law  J.  Repi  (Na) 
aB.183. 

(C)  Second  Distress. 

Trover.  Plea,  that  the  goods  were  tsken  as  a 
distress  for  rent  Replication,  that  before  the  distres 
complained  of,  the  defendant  had  taken  other  goods 
as  a  distress  for  the  same  rent,  and  sufficient  to 
satisfy  it  and  all  charges,  but  that  the  defeadsnt 
neglected  to  pay  himseUT  ont  of  the  said  distress,  and 
afterwards  vexatioualy  seised  the  said  goods.  Be* 
Joinder,  that  the  goods  first  seised  were  not  of  saffi* 
cient  value  to  satisfy  the  said  rent,  and  the  defen* 
dant  afterwards  abandoned  the  sud  distresswithsitf 
selling  the  goods,  and  the  rent  remained  unsstiified. 
Surrejoinder,  that  the  goods  first  taken  were  of  ssffi- 
cient  value  to  have  satisfied  the  rent  On  special 
demurrer,  held,  that  the  replication  was  a  snffident 
answer  to  the  plea,  for  that  a  landlord  cannot  nske 
two  distresses  for  the  same  rent,  if  the  first  diatveH 
was  sufficient :— Held,  also,  that  either  the  avennent 
in  the  rejoinder,  that  the  goods  firtt  taken  were  not 
of  sufficient  value,  waa  a  aufficient  excuse  vnfedj 
pleaded,  and  in  that  ease  iasue  waa  properly  tsken 
upon  it  in  the  surrejoinder,  or  that  thie  njoinder 
was  bad,  for  not  making  any  sufficient  excue. 
Dawson  v.  Croppf  14  Law  J.  Rep.  (h.8.)  C.P.  281. 

(D)  Distress  for  DAUAaE  Feasant. 

A  horse,  harness,  and  other  things  in  actasi 
manual  use,  cannot  be  diatrained  damage  fbsssat 
although  they  be  so  in  use  in  doing  the  dsmags 
complained  of,  because  of  the  tendency  to  a  breseh 
of  the  peace.  It  is  not  necessary  fcnr  the  person 
whose  property  is  distrained,  to  aver  that  the  pesos 
waa  endangered,  nor  that  the  things  taken  were  in 
"manual'*  use:  to  state  that  they  were  "in  the 
actual  possession  of  the  plaintiff,  and  then  oader 
his  personal  care,  and  were  then  being  aetosfly 
used  by  him,"  is  sufficient  Field  v.  Adum,  10 
Law  J.  Rep.  (n.8.)  Q.B.  2 ;  12  Ad.  &  £.  449;  4  P. 
&  D.  504. 

(£)  Excessive  Distress. 

Under  a  count  framed  upon  the  statute  of  H^^ 
bridge,  in  the  common  form,  for  taking  an  exoeaiiTe 
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diitreii,  damages  are  not  reeorerable  for  telling  the 
goods  disfrain^  at  less  than  their  fair  value.  Thomfh' 
«ra  ▼.  fFood,  12  Law  J.  Rep.  (y.8.)  Q.B.  170;  4  Q.B. 
4M;  3G.&D.618. 

(F)  FoBCiBLi  Emtbt. 

A  fbrdble  re-entry  by  breaking  the  outer  door  is 
justifiable  under  a  warrant  of  &tress,  where  the 
party  has  been  forcibly  turned  out  of  possession. 

Snchjnstiflcadon  is  admissible  under  the  general 
issue. 

Agreement  a»  ibUows : — **  I,  W  £,  do  hereby 
acknowledge  that  I  am  indebted  to  Mr.  T  W  B,  as 
sgent  of  J  S,  my  landlord,  the  snm  of  22JL,  for 
arrears  of  rent  fbr  the  cottage  and  premises  now  in 
my  occupation,  in  St  Michael's  Street,  St  Alban's, 
at  Michaelmas  last.  And  I  do  now  pay  to  the  said 
Mr.  T  W  B  the  snm  of  6i.,  on  account  and  in  part 
of  such  rent,  and  do  hereby  undertake  to  pay  to  the 
sud  T  W  B  the  sum  of  8L  per  annum  for  the  said 
cottage  and  premises,  by  quarterly  payments  from 
Michaelmas  last  Signed,  J  W  E'*:— Held,  adrois- 
able  in  an  action  fbr  forcible  entry  (as  an  acknow- 
ledgment  of  the  tenancy)  without  a  lease  stamp ; 
and  although  the  said  J  S  was  a  minor  when  it  was 
signed.  Eagleton  ▼.  Gutteridge,  12  Law  J.  Rep. 
(ma)  Bzcb.  869 1  11  M.  fr  W.  465. 

(6)  Double  Costs. 

In  an  actioii  Ibr  an  illegal  distreas,  the  defendant 
pleaded  pajrment  of  money  into  court.  The  plain^ 
tiff  rtptied  damages  uitrmt  and  that  issue  was  found 
ki  the  deftodaat: — Held,  that  deHnidant  was  net 
entitled  to  doable  cools,  under  the  statute  1 1  Oee.  2. 
e.lO.s.21.  HaHde9ekY.Fimlkes,l\  LawJ.Rep.(M.s.) 
Bnb.  881 ;  9  M.  ft  W.  48 1  $  1  DowL  P.C.  (11.8.)  688. 


DISTRICT  COURT. 

The  estabHshmeBt  of  diatriot  courts  and  prisons 
eneeofaged  by  8  &  6  Vict  e.  68  {  20  Law  J.  Stat  208. 

Tlw  powers  of  the  6  &  6  Viot  c  6S,  for  enoou- 
vsghig  the  estabUsbment  of  district  courts  and 
prisons  extended  by  tbe7  &  SVictc.  60$  22  Law 
J.Stitll9. 


DISTRINGAS. 
[See  Pbbr — Pbacticb  at  Law.] 


DIVIDENDS. 

(See  BAMKBurrcT  (R>~-CvfTOii— Dbbtob  amd 
Cbbditob  (A,  «)•] 


DIVORCE. 

[See  Mabaiaox — Seduction.] 

^  hosband,  immediately  after  Iris  wtfe's  elope- 
msQl^  brought  an  actton  and  obtained  a  Terdiot  for 
damages  against  the  adulterer,  and  also  proceeded 
againat  the  wife  in  the  eoclesiastical  court,  and 
obtained  a  diTorce  there,  but  did  not  for  Ato  yean 
from  the  elopement  apply  for  a  diTorce  in  Parliament 
The  delay  was  held  to  oe  sufficiently  accounted  for 
by  the  abeenoe  of  the  wife  in  America,  and  by  the 
inability  of  the  hnaband,  in  consequence  of  his 


affliction,  to  attend  to  any  business.     In  re  Heavi» 
side's  Divorre  Bill,  12  C.  &  F.  338. 

A  husband  lived  separate  firom  hfs  wife  fbr  many 
jpears,  without  niaking  any  provision  fbr  her  main- 
tenance from  his  means,  which  were  suffictentt — 
Held  not  to  be  entitled  to  a  divorce,  though  the 
adoltery  of  the  wife  was  dearly  proved.  M  re  Mm- 
m«me$  Dkmee  Bill,  12  C.  &  P.  889. 

A  libel  in  a  suit  of  divorce,  pleaded  a  report  6f 
the  result  of  an  investigation  into  the  conduct  of  the 
wife,  as  if  made  verbally  to  the  husband.  Atihe 
hearing  of  the  cause,  it  appeared  that  the  commtt<- 
nication  was  in  writing ;  the  Court  theraupon  re- 
scinded the  conclusion  of  the  cause,  in  order  that 
this  document  might  be  properly  pleaded ;  this  was 
done,  and  the  publication  passed  a  second  time : — 
Held,  that  it  was  not  competent  to  the  wife  to  give 
in  an  allegation  pleading  certain  facts  connected 
with  the  written  report :  first,  because  the  necessity 
fbr  such  plea  was  equally  apparent,  whether  the 
report  was  verbal  or  in  writing ;  secondly,  because 
such  plea  should  have  been  asserted  before  publi- 
cation  passed  the  second  time.  PkUUpe  v.  PMiUps, 
8  Cut  796. 

In  a  cause  of  separation  by  roaaon  of  adultery, 
it  is  not  competent  for  a  husband  in  an  initiatory  libel 
to  plead  ante-nuptial  incontinence  of  the  wife; 
marriage  is  a  condonation  of  such  error;  but  such 
fact  may  be  pleaded  in  reply  to  a  defensive  charge 
by  the  wife  of  neglect  or  connivance. 

On  the  part  of  the  wifb,  her  seduction  by  the 
husband  cannot  be  pleaded — it  involves  an  issue 
which  this  Court  cannot  try;  but  she  may  plead  the 
fact  of  her  cohabitation,  when  single,  with  the  hus^ 
band,  in  order  to  shew  a  want  of  proper  vigilance 
on  his  part  over  her  subsequent  moral  conduct 

It  is  competent  to  a  wife  to  plead,  that  the  hus- 
band introduced  her  to  an  improper  acquaintance ; 
more  especially  when  the  husband  is  counter-charged 
with  having  committed  adultery  with  that  party. 

Minute  specification  in  pleading  acts  of  adultery 
depend  on  die  opportunities  afibvled  for  the  oom- 
missioD  of  the  omnce ;  if  they  have  been  frequent 
(e.  g»  during  a  period  of  four  months),  it  is  not 
necessary  to  allege  particular  dates  and  times. 

Aetu,  if  such  opportunities  have  been  of  raro 
ocounence.    Groses  ▼.  Oravee,  3  Curt  288. 

Obscene  and  disgusting  language  on  the  part  of 
a  husband,  and  entiro  disregard  of  decorum,  will 
not  alone  conatitute  connivance.  Facts  to  consti- 
tute connivanoe  must  have  a  direct  and  necessary 
tendency  to  cause  adultery  to  be  committed  or  con- 
tinned,  and  sneh  adultery  must  be  clearly  proved. 
StmieY.Stmm,  1  Robert  99. 

Wilful  desertion  of  a  wife  by  the  husband  is  no 
bar  to  a  divorce  by  reason  of  her  adultery.  Mtrgmn 
v.  Morgan,  2  Curt  686. 

A  filler  appointed  ourator  ad  iUem  to  his  son,  a 
minor,  rosident  in  India,  for  the  purpose  of  obtain- 
ing  a  divoree  for  adultery  eoonnilted  by  his  wifli; 
the  Court,  however,  requiring  .the  sanction  of  .the 
aon  beforo  signing  sentence  in  such  case.  Morgen 
V.  Morgan^  2  Curt  679. 

The  proof  of  adultery,  in  a  suit  for  divorce,  de* 

Soding  upon  the  evidence  of  one  witness  alone,-^ 
eld,  to  be  insufficient  to  entitle  the  promoter  to 
his  prayer.    Evans  v.  Evans,  1  Robert  168. 
CounivancOf  to  constitute  a  bar  to  a  divorce  by 
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ttamm  of  adultery,  umrt  be  oonupU  PkUMpi  ¥• 
Phimpi,  1  Robert.  144. 

A  piuty  manjFing  a  yoong  pcfaon  wbom  he  bad 
prerieualy  aednced,  ia  bound  to  ezerciae  more  tban 
ordinary  marital  care  over  her  conduct  and  deport- 
ment. 

Where  a  single  act  ef  adoltery  is  pleaded,  nnae- 
companied  with  drcumstaneea  leading  up  to  the 
probability  of  its  oommisaion,  the  Court  will  view 
the  case  with  jealousy,  and  examine  the  evidence 
with  great  vigUance. 

.  Evidence  in  proof  and  in  disproof  of  adultery  being 
equally  balanced,  the  Court  examined  the  following 
incidents  of  the  caae  :— 

.  Fiat,  the  fact  of  the  wile  having,  previens  to  the 
marriage,  been  seduced  by  the  husband. 

Second,  the  fact  of  warnings,  direot  and  indireoly 

S'ven  to  Ihe  husband,  calculated  to  excite  his  vigi« 
Boe  for  hia  wife's  honour,  and  no  steps  taken  by 
him  in  consequence  thereof. — The  absence  of  due 
precaution  may  amount  to  criminal  negligence. 

Third,  the  Csct  of  cohabitation  continued  after 
ffobobiUt  tewtiia  of  the  alleged  adultery. 

Fourth,  the  citation  in  the  cause  served  on  the 
wife^  whilst  in  company  with  her  husband. 

Fifth,  two  interviews,  of  some  duration,  between 
the  husband  and  wife,  after  the  commencement  of 
the  proceedings,  their  object  and  efiect  being  unex- 
plained. Semhkt  that,  on  the  part  of  the  wife,  the  fact 
of  such  interviews8hould,immediately  en  theiroceur- 
i«Bce,  have  been  brought  to  the  notice  of  the  Court. 

Sixth,  the  abaence  oif  an  action  at  lav,  and  fd  any 
attemfkt  to  diacovor  the-  fortmpt  etmmitr  aad  ne 
Mridenoe  aqiMinttng  for  dbe  oaissioiti  Altbough  dn 
cases  «f  ae|poration»  by  leaaan  lof  adnlteigr»  pioceedi^ 
iaga.at  law  are^  generally  speaUno,  vaneoesaary, 
they  are  of  great  importance  when  thia  proof  in  this 
Court  depends  on  identity. 

In  weighing  the  testimany  ef  witnesses  naturally 
biassed,  the  rule  is,  to  |^ve  credit  to  their  state* 
ments  of  iacti^  and  to  view  tbeix  -deductiona  ftom 
£iata  with  anspicion. .  *  ^  ^ 
..Oi^rvatioPS  in  testing  evidsMoe  in  a  caae  ef  die* 
puted  identity.  DiWm  v.  mUmi,  a  Curt  86. 
A  Omelty  is  not  pleadable  by  a  wifiB,  by.  way  of 
defenoe  to  a  charge  of  adultery  brought  against  her ; 
except  in  conjunction  with  a  recriminatory  charge 
of  adultery.     Coekmdg9  v.  Coekaedge,  1  Robert  90l 

Oo  debating  the  admission  of  a  defensive  allega* 
lion  in  a  suit  for  divorce  by  reaaon  of  adultery  :-— 
Held,  that  a  charge  of  cruelty  is  not  rendered 
admissible  by  an  averment,  that  it  was  designedly 
committed  with  the  view  of  inducing  the  adultery, 
and  therebv  enabling  the  husband  to  obtain  a 
separation  nom  his  wSeu 

That  declarations  of  the  husband,  expressive  of  a 
desire  to  get  rid  of  his  wife,  are  admissible,  aa 
tending  to  elucidate  his  conduct  in  reference  to  the 
facts  of  the  case. 

That  it  is  competent  to  a  party  charged  with 
adultery,  first,  to  deny  such  charge  specifically; 
secondly,  to  plead  condonation. 

A  husband  receiving  information,  impugning  hia 
wife's  fidelity,  sufficient  to  induce  him  to  investi. 
gats  her  conduct,  is  bound,  pending  the  inquiry^ 
to  abstain  from  cohabitation,  although  not  bound 
to  reinove  her  from  bis  house.  DUion  v.  DOlmu  3 
Curt  90. 


DOCKYARD. 

Her  Majesty  enabled  to  acquire  lands  fir  the 
enlargement  of  her  dockyards  and  forotternavil 
purposes  by  6  &  7  Vict  c.  58 ;  21  Law  J.  Stat  11& 


DOCUMENTS. 

[See  EVIDEMCK — PxonUCTION  OV  DOCUMEHTS.] 

As  to  what  a  State  document,  see  Duke  tfBiwm 
wkA  T.  King  rf Hammer,  U  Law  J.Rs^(HA)  Cb. 
107 ;  6  Bea.  1. 


DOG-STEALING. 

Provision  for  the  further  prevention  of,  by  8  &  f 
Vict  c.  47  ;  2S  Law  J.  Stat  220. 


DOMICILE. 

The  law  of  domioile  considered,  aa  ngulatiag  toa* 
tacy  and  intestacy,  in  the  case  of  a  British  sabjjssl 
long  resident  aa  a  merchant  at  Smyrna,  and  dyiag 
there,  having  regard  to  the  treaties  between  Gisst 
Britain  and  die  OttomaB  empire  AfoiteMV.JMtai^ 
1  Robert  67. 

A  testator  died  domiciled  in  Belgium;  he  left  cer- 
tain testamentary  papera  axeonted  not  aeceniiDg 
to  the  forms  required  of  Belgian  subjects  (  bat  lbs 
law  of  Belgium,  under  the  partianlar  eiiiumstsarw 
of  .the  caM,  dataqnimng  tta  vialidity  ef  Ike  tirti* 
mentary  inatmmenta  according  to  the  laws  of  tss> 
tator's  own  country.  The  Court  pronounced  is 
favour  of  the  papers,  they  being  vaHd  inftromcMi 
by  the  law  of  this  country,  in  which  the  decesied 
waa  pvevionaly  domiciled.  ColUtr  v.  JUsay,  3  Cait 

By  the  law  of  Turkey,  no  anl^eet  of  tiiatcoHtfiy 
eanmaknawilL  By  treaty  between  GmtBiiiBi|i 
and  the  Ottoman  Empire,  an  EngUah  an^ectdiBi* 
filled  in  Turkey  may  make  a  wilL  J  M  was  the 
SOD  ef  an  Enribhman  who  had  died  donkalsd  st 
Smyrna.  J  M  himaelf  hadnever  been  in  Bngisai 
except  for  the  apace  of  aix  years,  and  then  emy  fie 
the  puxpoee  of  education ;  he  died  ai  Smyiai, 
having  made  a  will  in  the  form  of  an  Engli^  will 
but  not  executed  and  attested  aooording  to  the 
1  Vict,  c  26.  Probate  of  such  paper  refoaed.  Md- 
tan  V.  Malktts,  8  Curt  281. 

The  executor  named  in  a  holograph  will  ef  s 
Seotekman  fay  birth,  but  holding  a  ooemniesifla  fa 
the  miKtary  service  of  the  Eaat  India  Cominoy, 
waa  cited  in  the  Prerogative  Court  to  prove  ths  «i&» 
or  shew  cause  why  adminiatration  akould  net  be 
granted  of  the  efleets  of  the  deoeaaed  as  dead  ialea' 
tate.  Protest  to  appearing  to  such  citation,  by  res- 
son  that  confirmation  had  been  granted  of  sudi  viO 
by  a  court  in  Scotland,  a  competent  forum,  ueei'islirf 

The  domicile  of  origin  doea  not  leviie  ualB  •> 
aoquired  domicile  is  finally  abandoned. 

A  native  Scotchman  having,  by  empiafBtfOtt  ia 
the  military  service  of  the  Eaat  India  Cenpsay, 
aoquired  a  domidie  in  India : — ^Held,  that  liy  U* 
return  to  Seotland  MtaieaMaiaMU  hia  eriginal  doai> 

cile  did  not  revive,  tiie  party  still  holding  his  eom* 
mission  and  beiog  Uable  to  be  called  upon  to  retan 
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to  India ;  and  intesdipg  to  rotnrn  if  called  upon  to 
do  so.    Cnrigie  ▼.  Lewuij  3  Curt  435. 

A  will  ia  not  Talid  nnleaa  executed  in  conformity 
with  the  law  prevailing  in  the  country  where  tho 
testator  ia  domiciled ;  and  the  fact  of  the  property 
(personal)  bequeathed  by  such  will,  being  locally 
situate  in  another  country,  and  of  the  will  being 
duly  executed  according  to  the  law  of  that  country, 
will  work  no  distinction. 

A  testator,  by  will  duly  executed  in  the  Tear 
1923,  directed  hia  executors  to  pay  legaoiea  which 
he  should  gm  hy  any  teatamentary  writings  signed 
by  him,  whether  witneaaed  or  not : — Held,  that  such 
elaose  could  not  give  efiect  to  legaoiea  bequeathed 
by  an  nnatteated  paper  made  aubaaquently  to  the 
1  Vict,  c  26. 

A  testator,  previous  to  the  1st  of  January  1838, 
had  made  a  wiU  and  aoTeral  oodicils ;  some  duly 
executed,  others  only  signed  by  the  testator.  Sub- 
sequently to  the  1st  of  January  1838,  he  made  and 
sifpied  a  oodioil  (B),  but  the  same  was  not  duly 
attested.  Subaoqnently  to  thia,  by  a  codicil  (C) 
duly  exeented  and  atleated,  he  ratified  and  con- 
firmed his  will  and  "codicils:"— Held,  that  the 
esdioi]  (B)  was  not  so  identified  with  (C)  aa  to  be 
ratified  by,  or  incorporated  with  (C),  the  word 
'*oodieila"  being  more  completely  and  properly 
applicable  to  the  codicils  made  previously  to  the 
1st  of  January  1838. 

The  1  Viet  e.  26.  appliea  to  willa  made  pr^- 
viouaiy  to  tho  1st  of  January  1838,  if  any  alteration 
ia  Bsnda  tiberein  after  that  time.  Thg  Csimlcsf  de 
ttekg  FnrmiM  T.  Mmrfdt  ^Btrtford^  8  Curt  46& 


DONATIO  MORTIS  CAUSA. 

A  deathbed  disposition  of  property  operatea  aa  a 
donatio  mortis  eattfd,  although  accompanied  by  a 
desin  that  the  donee  ahall  pay  the  ftmeral  expenses 
of  the  donM.  HUlf  ▼.  UiUt,  10  Law  J.  Rep.  (ha) 
Bxeh.4i0;  8M.3iW.401. 

A,  beinff  in  a  dooHning  state  of  healtfa,  deHvoisd 
Is  B  a  locSod  eash«boa^  and  told  her  to  gov  ut  his 
death,  to  hIa  eon  for  the  key,  and  that  the  box  eon- 
tamed  money  for  henel^  and  entirdv  at  her  disposal 
after  he  waa  gone ;  but  that  he  should  want  it,  every 
three  aoonths,  whilst  he  lived.  The  box  was  twice 
delivered  to  A,  hy  his  desire,  and  he  delivered  it 
again  to  B,  and  it  waa  in  her  poeseasion  at  his  death. 
The  box  was  broken  open  by  B  after  A's  death,  and 
contained  a  cheque  for  500^,  drawn  by  C  in  fovour 
of  A,  and  ineloaed  in  a  eover  indorsed  with  B's 
name )  and  die  key  (iHuch  A^  eon  had  refbaed  to 
deliver  to  B)  had  apieoe  of  bone  attached  to  it  with 
B^fe  name  written  on  it:— Held,  that  there  waa  no 
^tit  omud.  RotUM  V.  Dokrot,  10  Sim.  X44b 


DOWEB. 

By  the  net  of  1  Car.  1.  "  for  settling  and  confirm- 
ation  of  the  eopyhdd  eststes  and  eustoms  of  the 
tenants  in  baae  tenure  of  the  manor  of  Cheltenham," 
the  widow  of  a  copyholder  is  entitled  to  dower  out 
ef  all  the  customary  lands  of  which  her  husband 
was  seised  during  the  coverture,  some  hsving  been 
sKcnated  by  him  aUme  daring  the  coverture,  with- 
out the  wife  having  been  examined  in  court,  or  hav. 


ins  joined  in  the  snrrsnder,  and  not  out  of  tiiose 
onW  of  which  he  died  seised. 

In  assignment  of  dower,  the  widow  is  entitied  to 
have  what  ia  equal  to  a  third  in  valuo^  according 
to  the  condition  of  the  estate  at  the  time  of  the  hus^ 
band's  death,  not  at  the  time  of  al  ienation  by  him }  and 
thia,  whether  at  the  thne  of  hie  death  the  alienated 
lands  are  still  held  by  his  alienees,  or  have  paaaed  to 
other  purchasers.  Doo  d.  BiddoUr.  CMnmil,  10  Law 
J.  B«p.  (N.a.)  Q.B.  212 }  1  O.  &  D.  181. 

The  legal  estate  in  certain  freeholds  was  veetad 
in  K,  as  mortgagee  in  fee,  anbject  to  tho  equity  of 
fodemption  of  F.  K  alao  claimed  to  be  entitled  to 
an  undivided  moiety  in  theae  fresholda,  which  claim 
was  disputed  by  F,  but  was  establtshsd  by  a  dosrae 
of  the  RoUai  after  K's  death  :**Held,  that  thel^al 
and  equitable  interest  had  not  been  ao  united  in  K 
as  to  entitle  his  widow  to  dower  out  of  his  nndividsd 
moiety.  KniglU  v.  /Waapten,  10  Law  J.  Bop.  (ii4«) 
Ob.  247;  4  Boa.  10. 

If  timber  be  cut  down  upon  estates,  of  which  a 
widow  ia  dosrable,  befoio  her  dower  ia  set  out  by 
metes  and  bounda,  the  doweross  is  entitled  during 
her  estate  to  the  inoome  arising  from  ono- third  of 
the  ftmd  produced  by  the  sale  of  the  severed  timber. 
Bishop  V.  Bishop,  10  Law  J.  Rep.  (11.8.)  Ch.  102. 

The  testator  directed  the  residue  of  his  personal 
estate,  after  payment  of  debts  and  legaoiea,  to  sink 
into  and  form  part  of  his  residuary  real  eatate.  He 
then  gave  all  hia  reaiduary  real  estate  to  tmsteea 
in  trust  to  sell,  aa  full^  and  eifectnally  aa  he  him- 
self could  have  done,  if  living,  with  power  to  con- 
vey to  the  pniohassrs,  without  the  ooncurrsnos  of 
anv  of  ths  paitiss  .hoiefiflully  claimiiig  under  his 
wiU  s  and  he  diveeted  tho  trusCees  to  hold  the  pro* 
oeeds  of  snoh  side,  together  with  his  rssidnaiy 
personal  eetats,  upon  trust,  to  invest  and  pay  tM 
interest,  &c.,  aa  to  one  moiety,  to  hia  widow  for  life, 
and  aa  to  the  other  moiety,  to  A  W  for  life,  with 
remainder  over.  The  testator  disd  seised  of  real 
estate,  out  of  which  his  widow  was  dowaUe:--^ 
Held,  that  the  widow  was  not  pnt  to  her  electiott, 
but  was  entitled  both  to  dower  and  to  the  benofita 
given  to  her  hy  the  will. 

A  devise  for  sale  of  lands  oat  of  whidi  the  widow 
is  dowable,  will  not  psr  so  imiae  a  oaae  of  olootion ; 
there  muat  be  something  in  the  dirsotioBs  of  the 
will  inconsistent  with  the  enjoyment  by  the  widow 
of  her  dower  by  metes  and  bounds.  BUis  v.  Louris, 
13  Law  J.  Rep.  (ii«8.)  Ch.  210 ;  8  Hare,  310. 


DRAINING. 
[See  Sharps  v.  Homeock,  tit  Inclosvjlb.] 

The  8  fr  4  Vict  e.  53,  enabling  the  owners  of 
settled  estates  to  defray  the  expenses  of  draining 
the  same  by  way  of  mortgage,  altered  and  amended 
by  8  &  9  Vict  c.  56 ;  28  Law  J.  Sut  231. 

Under  the  Draining  Act,  where  the  tenant  for 
life  is  an  infant,  the  petition  must  be  presented  in 
the  name  of  his  guardian.  Form  of  reference 
under  this  act,  8  &  4  Vict  c  55,  and  of  the  subse- 
quent proceedings  thereon.  Amount  of  the  ex- 
penses of  draining  ordered  to  be  paid  out  of  a  fund 
to  which  the  infant  tenant  for  life  was  absolutely 
entitled  in  lieu  of  charging  the  lands.  Stanhope  v. 
Stanhope,  3  Bea.  547. 
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The  Cmut  itfimetiu^fkiot  when  it  bu  coftirmed 
the  Mafter's  report  mioCioning  the  drtining  of  a 
ntded  estate  nider  4  fr  5  Vict.  e.  65.  What  re- 
mtSnu  to  be  done  under  the  act,  It  to  be  done  by 
Ae  Master  and  not  by  die  Court  Etc  pmrte  Mills, 
la  Sim.  691. 

By  an  aet  of  the  4  &  6  Vict  t.  cziii,  trustees 
were  appointed  for  the  purpose  of  the  more  efibo- 
tual  drsinage,  by  means  of  a  steam-engine,  of  a  fen 
dkbriot  in  Lincofaishtre,  called  the  Bourn  North 
Fen  and  the  Dyke  Fen ;  and  by  the  62nd  section 
it  was  enacted,  that  every  engine,  machine,  build* 
ing,  and  work  to  be  erected  and  made  by  the  trus- 
tees under  the  power*  of  the  act,  and  all  engines, 
maeliinery,  buudiogs,  frc,  sewers,  drahu,  water- 
eetiftfe,  &c.,  and  other  works  iUrnuiy  made  er  ikm 
exieiing,  er  provided  for  the  drainage  of  the  Bourn 
North  Fen  and  Dyke  Fen,  and  which  should  be 
thereafter  made  and  previded  for  such  purpose, 
and  the  right  to  and  the  property  in  them  should 
be  and  they  were  thereby  vested  in  the  trustees ; 
with  a  proviso,  that  nothing  m  the  aet  conteined 
should  extend  te  aflbet  any  engines,  machinery,  frc, 
sewers,  drains,  waterconnes,  &c.,  and  other  works 
alrsady  made,  or  then  existing  or  provided  for  the 
drainage  of  liie  said  fens  and  then  vested  in  and 
under  the  eootroul  of  certain  commissioners  ap- 
pointed under  a  former  indoeure  and  drainage  act, 
called  the  Black  Sluice  Commissioners.  And  sec- 
tion 94k  enacted,  that  it  should  be  lawful  for  the 
trustees,  upon  any  land  in  Bourn  North  Fen  and 
Dyke  Fen,  not  vetted  in  the  Black  SImiee  Comntfe^ 
ekmere,  to  make  and  erect  a  steam-engine,  with  all 
proper  machinery,  with  proper  and  convenient 
buildSngs,  eUtieetf  pite,  and  other  necessary  works ; 
and  to  make,  and  from  time  to  time  muntain,  re- 
pair, and  improve  as  occasion  might  require,  the 
sluices,  bridges,  cuts,  sewers,  and  other  works, 
already  or  thereafter  to  be  made  in,  upon,  and 
through  the  said  fens,  for  efiectually  draining  the 
same,  out  of  the  funds  to  be  raised  under  the  au* 
thori^  of  the  act,  and  making  compensation  for 
damage : — Held,  that  the  trustees  had  no  power, 
under  this  act,  to  widen  a  drain  under  the  controul 
of  the  Black  Sluice  Commissionera,  from  the  width 
of  eighteen  to  forty  feet,  for  the  purpose  of  a  reser- 
voir, to  bring  a  sufficient  supply  of  water  to  their 
steam-engine,  theteby  cutting  away  upwards  of 
tkiee  aeres  of  the  land  vested  in  the  commissioners, 
aUhough  such  widening  was  itself  an  improvement 
of  the  drainage;  and  that  they  had  no  power  to 
make  any  reservoir  on  the  land  vested  in  the  oom- 
misrioners,  although  the  making  of  a  reservoir  was 
necessary  to  the  proper  working  of  the  engine,  for 
the  purpoees  of  the  dndnage,  and  none  could  be 
made  without  cutting  into  sonie  of  the  hanks  or 
drains  vested  in  the  commissionovs.  Swutk  v.  AtO, 
10  M.  &  W.  «7«. 


BCCLSSIA8TICAL  COURTS. 


it! 

(C) 


JuaiSOlCTIOH  Of« 


SCCLESIASTICAL  COMMISSIONBRS. 

The  6ft  7  Will.  4.  c  77,  and  3  fr  4  Viet  c.  US, 
relating  to  the  ecclesiastical  commissioners  for  £ng- 
Imd,  explained  and  amended  by  4  ft  d  Vict  c  89 ; 
19LawJ.SUt66. 


(A)  JimiSDICTION  OF. 

[See  CLEaoT.] 

A  sentence  of  a  court  of  exclusive  Juriitfetion 
dan  only  be  impeached  in  another  court,  by  ressoo 
of  fraud  and  collusion  practised  in  obtaining  it 

ChMrre — ^Whether  the  issue  of  a  marriage,  pro- 
nounced to  be  null  and  void  by  the  sentence  of  aa 
episcopal  conaistorial  oeurt,  can  impeach  suehsco- 
tenee  in  the  Prerogative  Court  Meadewer^  v. 
Hmgnenin,  S  Curt  40S. 

fi  is  no  psit  of  the  jurisdiction  of  this  Cemt  ts 
enter  into  questfons  of  construction,  but  the  Cewt 
may,  incidentally,  be  compelled  to  do  so ;  {e.g.)  m 
deciding  whether  to  compel  an  executor  to  eiUUt 
an  inventory  at  the  suit  of  a  party  claiming  to  te 
entitled  in  distribution  to  a  residne  undispesod  of 
by  a  will. 

Inventory  not  ordered,  the  executor  admitttDg 
assets.    Burgeet  v.  Marrieti,  8  Curt  424^ 

(B)   pLRADIKa. 

[See  titles  Divoici  and  Habaiaab.] 

A  departure  from  esUbUshed  fonne  of  ]^les^, 
althougn  in  ajpartleularnot  strictly  emential  to  the 
proof  in  the  cause,  is  calculated  te  excite  the  vigi- 
lance of  die  Court    Dmanr.DiUen,9Cvn.90. 

An  allegation,  seeking  to  impeadi  a  ssntense  of 
an  cplscomQ  eeosistoria]  court,  pronouncings  mar- 
riage nuU  and  void,  rqected  by  the  Prengaiive 
Court,  on  a  review  of  the  fact  aUeged  by  whidi 
fraud  and  eoHuaien  were  propoaed  to  be  shews. 
Me&dawcnft  v.  Uugnetdn,  8  Curt  408. 

Every  averment  of  a  plea  must  be  fiitty  answmdf 
except  where  the  answer  might  criminate  ths  psrty. 
Answers  must  not  be  redundant  Redundancy  ^ 
fined.    Z)yMr(v.i)ysar(,8Curt643. 

Where  an  offence  is  cognisable  by  the  psoeitd 
ecclesiastical  law,  artioles  need  not  specSiy  the 
particular  canon  or  conatiUitiea  intended  to  te 
relied  on  aa  supporting  die  chatgea  contained  is 
them.'    Smd€r9y.Head,ZQmLi%5. 

A  libel,  in  a  siUt  of  divoroe,  pleaded  a  nfsrt  of 
the  result  of  an  investigation  into  the  oondust  of 
the  wife,  aa  if  made  verbdAy  to  the  husband.  At 
the  hearing  of  the  cauae  it  Appeased  that  the  eoa»> 
munleatiOtt  was  in  writing;  tte  Court  thersapds 
rescinded  the  conclusion  of  the  cause,  in  order  ttel 
thie  document  mi^t  be  properly  pleaded  t  thisva 
done,  and  pvUleanon  passed  a  second  time^-^HcMt 
that  it  was  not  competent  to  the  wife  to  givt  iiei 
allegation  pleading  certain  facte  connected  with  the 
report;  first,  because  the  necessity  ferMoh  plea  wit 
equally  apparent  whether  the  m^oct  was  veibslor 
in  writing;  secondlv,  because  such  plea  sherid 
have  been  asserted  before  pnblioaition  passed  dn 
second  time.    PMMjpr  v.  l%ill(|pi,  8  Curt  71NI. 

(C)   PJBACTICB. 

Where  a  faculty  for  two  distinot  ohjeett  hse 
been  prayed  for  in  the  ecclesiastical  court,  as  to 
one  of  w^ch,  at  least,  that  Court  has  jorisdiction, 
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iX  n  premalore  to  apply  for  a  prohibitioB,  while  the 
■uit  IB  peDding,  as  even  assuming  that  the  granting 
of  the  faculty  forhoth  objects  would  bean  excess  of 
jarisdictioD,  yet  this  Court  will  presume  that  it  will 
be  limited  to  that  object  only,  in  which  the  eccle- 
siastical court  has  conusance.  Hallaek  or  HaUeek 
y.tkeChtmeMorrfCambridge^  10  Law  J.  Rep.  (n.8.) 
as.  206 ;  1  O.  &  D.  109 ;  9  Dowl.  P.C.  £83. 

Motion  at  the  bearing  of  a  cause  with  respect  to 
the  validity  of  a  wiU  dated  1822,  to  import  into  the 
cause  the  proceedings  and  evidence  in  a  ibnner  suit 
in  this  court,  respecting  the  capacity  of  the  deceased 
in  1835,  rigected.     WeUuley  t.  Vert,  2  Curt  91 7. 

An  appearance  under  protest  to  an  inhibition,  oa 
the  ground,  that  the  ^peUant,  being  in  eontempt 
in  the  court  below,  had  no  right  to  appeal,  over- 
ruled; the  contempt  having  been  waived  in  the 
oourt  below. 

Qumre — ^Whether  a  party  in  contempt  has  a  right 
to  appeal.     Uarrwm  v.  ^^piirrew,  3  Curt.  1.   • 

Administration  with  the  will  annexed  dt  htmU  nam 
granted  to  the  executors  of  a  sister,  the  administra- 
trix, deoeaaed,  for  the  use  and  benefit  of  the  sur- 
viving sister,  the  sole  next-of-kin,  during  her  im- 
becility, without  citing  her  next»of-kin«  In  the 
Goods  rfSouihmtad,  3  Curt  28. 

Motion,  for  probate  to  the  executors  of  an  exe- 
cutor who  had  proved  the  will  of  his  testator,  but 
who  was  not  the  surviving  executor,  rejected.  In  the 
GoedM  rf  Smth,  8  Curt  81. 

Tbe  bishop  of  the  diocese  having  given  notice  of 
his  intention  of  issuing  a  commission  for  the  pur- 
pose of  making  inquiry  as  to  the  grounds  of  certain 
charges  against  a  clerk  in  orders,  under  the  3rd 
section  of  3  &  4  Vict  c.  86,  without  withdrawing 
such  notice,  issued  letters  of  request  to  the  Arches 
Court  of  Canterbury : — Held,  that  the  letters  of  re- 
quest were  sent  to  the  Arches  in  the  first  instaneei 
ss  required  by  the  13th  section  of  the  statuAa, 
Shmder$  v.  He^nl,  3  Curt  32. 

Motion  for  administration  with  will  annexed  to 
tbe  attorney  of  a  residuary  legatee,  a  married  woman, 
upon  her  proxy  alone,  her  husband  refusing  to  join, 
iQeeted.    Bubben  v.  Harhy^  3  Curt  50. 

The  Court  having  pronounced  in  favour  of  a  will, 
and  decreed  administration,  a  party  appealed ;  such 
appeal  being  abandoned  and  the  cause  remitted, 
motion  for  costs  out  of  the  estate,  at  the  instance  of 
the  representative  of  the  appellant,  rejected*  Hortcn 
V.  9rtibM»l,3Curt62. 

A  minor  executor  elected  his  stepmother,  the 
widow  of  the  testator,  bis  guardian,  for  the  purpose 
of  taking  administration  with  the  will  annexedy  for 
his  use  and  benefit  Such  administration  granted 
to  her  under  the  circumstances,  without  citing  those 
having  a  prior  claim.  In  the  Goods  rf  Widgert  3 
Cuit  6§. 

Motion,  after  publication  of  the  evidence,  to  re- 
scind the  conclusion  of  a  cause,  for  the  purpose  of 
leleaaing  and  re-examiniug  the  solicitor  who  drew 
the  will  proponnded,  snd  who,  upon  his  cross-exa- 
mination as  a  witness  in  support  of  the  will,  had 
admitted  tiiat  he  retained  the  proctor  in  the  cause, 
and  was  responsible  to  him  for  the  costs,  grounded 
00  an  affidavit  of  the  witness,  that  he  had  not  seen 
ihedepositions,— reacted.  RemUMy,  RendaU^SCnxt 
119. 
A  libel,  by  a  husband,  in  a  suit  of  nullity  of 


BMurriage  having  been  r^eeted  i— ^Held,  that  it  Ivas 
competent  to  the  wife,  in  that  suit,  widiout  taking 
outa  cross-citation,  tosue  the  husband  for  restitutiOD 
of  con jugal  rights.    Clowet  v.  Clowoop  S  Ourt  194u- 

The  dean  of  the  Arches  declined  to  accept  letters 
of  request  presented  jointly  by  the  archdeacon  add 
chancellor  of  Norwich.  Stnoardr.  Batemant  3  Gurt 
20L 

A  citation  in  a  cause  of  office,  must  describe 
sufficiently  the  offence  charged  against  the  party,  so 
as  to  shew  that  it  is  a  matter  of  ecdesiastieid  oogni*' 
sauce,  but  it  need  not  minutely  specify  all  the  par* 
tieulars  of  the  offence,  whieh  are  to  be  charged  in 
the  articles.    Steward  v.  FrmneU,  3  Cuvt  209. 

An  interested  witness  who  had  been  examined 
and  repeated,  ordered  to  here-examined  on  motion 
before  publication.    Keed  v.  Everard,  3  Curt  367. 

A  citstion  "  to  appear  and  answer  in  a  cause  of 
nullity  of  marriage," — ^Held,  a  sufficient  deseiip- 
tion  of  the  nature  of  the  suit  Protest  to  appearing 
thereto,  overruled.    WooUey  v.  Morm,  8  Curt.  338. 

The  executor  of  a  deceased  parishioner  cannot  be 
cited  in  an  ecclesiastical  court,  in  respect  of  a 
church-rate  due  from  his  testator. 

An  appeal  court  in  order  to  prevent  a  failiue  bi 
justice,  may  correct  the  irregular  procedure  of  an 
inferior  court;  (e.^.)  by  permitting  an  examiiiation 
of  witnesses,  or  receiving  additionalarticles  in  supply 
of  requisite  averments  omitted  in  a  libel  given  in 
an  inferior  court     frUUams  v.  George,  8  Curt  348. 

The  libel  of  appeal  ought  to  agree  with  the  inhibi- 
tion.    Frantrfert  v.  Fraia^ort,  8  Curt  7 1& 

The  term  probatory,  assigned  on  a  third  plea, 
op«is  tbe  term  probatory  on  the  previous  pleas^  in 
the  cause.  The  extension  of  a  term  probatory,  being 
in  the  discretion  of  the  Court,  granted  on  equitable 
conditions.    Stene  v.  Stene,  8  Curt  721. 

A  citation  issued  from  the  diocesan  court,  ad- 
dressed to  a  party  then  residing  and  being  within 
the  diocese.  The  partyquitted  England  before  setf* 
vice  was  effected.  The  citation  was  personally 
served  on  him  in  parts  abroad.  Protest  to  appear- 
ing overruled. 

A  proctor  taking  out  a  citation  for  a  party,  had 
not  a  formal  proxy  from  his  client  at  the  time  it 
issued.  Protest  to  appearing  ovemded.  OoUett  v. 
CoUeitySCnit,726. 

In  every  case  where  the  consent  of  parties  is  re- 
quired, proxies  of  consent  must  be  actually  in  the 
registry  b^re  tbe  court  is  moved  to  make  any  de- 
cree in  Buoh  case.  In  the  Goods  qf  Danst  8  Curt  750. 

Next-of-ldn  are  not  barred  by  mere  lapse  of  time, 
by  acquiesoence,  or  by  the  receipt  of  legacies,  from 
requiring  executors  to  prove  a  will  in  solemn  form. 

But  i^ere  a  will  had  been  declared  well  proved 
in  the  Court  of  Chancer^^  after  an  order  for  an  issue 
dee>  vel  uen  had  been  discharged  on  the  netition  of 
the  heiress- at- law  (also  sole  next-of-kin)  and  her 
husband,  and  an  annuity  bequeathed  toher  regularly 
received  during  fourteen  years,  the  Court  refused, 
at  the  prayer  of  the  beires6*at-law  and  her  husband, 
to  call  on  the  executors  to  prove  that  will  in  solemn 
form.     Merryweather  v.  Twmsr,  8  Curt  802. 

Excommunication  ipee  facto  must  be  preceded 
by  a  declaratory  sentence  of  a  competent  ceurt 
Titckmarsh  v.  Chapman,  8  Curt  840. 

The  rule  laid  down  in  Walpok  v.  Cholvumdeley 
(7  Term  Rep.  138],  as  to  the  application  of  extrinsic 
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evidence,  to  explain  or  correct  testamentary  instru' 
inents,  applied  to  a  will'  of  personiilty,  since  tTie 
l^'Vict  c,  26.     Til  ifftie  Goods  qfCkafman.  I  Eobert.  t. 


EqCLESTASTICAL  DISTRICTS. 

Tbe  f  oreat  of  Dewi  fai  the  ooun^  of  Gloucester 
diyidad  int9  eecleuastieal  distiiota  by  5  -&  6  Viot* 
^66, ;  20  I/Bw  J.  Sut*  23(S^ 


tUL 


-•^^^■l^ 


.    '^,,|  '.  >EJIEbxMENT» 

;^^^  (^)  '^ifcH  MAiirrAiRABtt:. 

ba,     fBV  DlfcCLARATIOH  AND  NotT«. 
'"  ;?Cy  «iliv*dS  0VT>*CLA*ATTOir. 

-^"^  --it)  On  PF^e  of  Tenant. 

in^y^T  (Hf  On  Betwrnts. 

»^'>^  ^'(if}  On'Keepe^  if  Lodging-houH, 


•T  O     I  *         / t 


'^'^'(g)  Where  ttnant  obrotA 

^{k)  Where  Ft9mke»  andeeerfed. 
Where  T^ani  ie  an  Attorney, 
Where  Tenant  ^  a  Foreigner, 
Whire  Tenon  ft  Name  U  unknonm. 

(w)  Wh^  TenaiU  U  a  Bemkrmpt, 

\ii  J  AjUfovU  iff  Seroite* 

(o)  Pro&fofServieei 

(D)  CoNB&KT  Rule. 

(E)  Pleadings  aitd  Evidence. 

(F)  Tmal. 

(G)  JUDOMSNT. 

'H)  Execution. 
;  I)  Amendment. 
;K)  Admission  to  defend. 
(Li  ^fiiTS  OF  Possession  and  Restitution, 
'  (M)  Staging  and  Ssxtino  aside  Proceed- 
ings. 
(N)  Costs. 


(A)  When  maintainable. 

'  A  was  possessed  of  hnds  fbrmors  than  20  years, 
and  died  in  1817.  His  widow  hud  petsession  from 
that  time  till  her  dettth  in  18SS.  B  wns  th«  eldest 
son  of  A  and  his  wt4b : — Held,  thatC  though  B  could 
not  reeorer  fA  ejectment  as  the  Inir'of  bis  father 
because  ntore  than  20  yean  had  elipsed  from  tiMs 
d«ftth  of  hia  fkther,  yet  that  the  Jtnrj  might  infer 
that  the  propeity  belon^d  to  B*«  mother  and  rar^ 
tf^d  to  her  on  the  death  of  hh  fttther,'aiiA  defoend^d 
to  B  ai  her  faeir  on  her  detith^in'  1838i     ^ 

B  had  concurred  with  other  members  of  ttisrftttil^ 
n  hittiYfgf  land  to  C  as  tenant  ihim  year  to  year,  And 
it  was  agreed  that  the  rMtsfaoold  be  paid  to  D  as 
aj^ont  forlftie  fbmily.  B^tswhom  alone  the- land 
really  belonged,  ^manded  i«nt  of  C,  who  said, 
**  You  are  not  m;'  landlord."  B  then  demanded 
posseasion,  which  C  refused  to  give  up: — Held, 
that  if  the  jury  were  satidled  tiiat  the  fair  meaning 
of  this  was  diat  C  asserted  that  B  and  himself  were 
not  in  the  rektioirof  landlord  and  tenant,  this  was 
a  disclaimer ;  and  that  C  was  not  entitled  to  notion 
to  quit. 
<  if  in  ejectment  ^  Icnor  of  the  plaiiitiff'rel^  on 


a  disclaimer,  it  will  be  no  objection  to  his  recov€||liig 
tiiat  the  disclaimer  was  on  the  day  df'Afedeiffiae 
laid  in  the  declaration.  l)oe  d.  Bennett  r.  Long,  ^ 
Car.  &  P.  778.  ^  \-': 

A  baring  demised  certain  premises  to  O,  devlsel 
the  same  to  trustees  for  140  years,  iii  trnsi  ^tk  1t3 
yife  ^li^r  Hfe.  0  paid  rent  to  the  wife  .^ftefpf^ 
qeath  of  A,  And,  ott  receir^ng  a  n<^<^  to  ^mft~iiott 
her,  stated  he  did  notthiiik!sbe:wou!4  t«£r<^|hitB  ^ 
of  possesnoD,  as  she  had  promised  ne  shiJalil-rtay 
fta :— Hdd,  in  au  action  of  ejectmetitby^<  trxMten 
f&r  the  recotety  of  the  pfenitses,  tfast  to^ik  sttffi- 
dient  tsvidence  of  H  diselsimer  by  G  ^  Ae  ^Q&  tf 
tfa>e  trtistees,  to  jtrstlfy  the  jtiry  in  Itoaxtig'^-irM^ 
§(ile fhelessof  of  the  pUiittiff  Doe  d-'HttejeiSr:  J$b^' 
II  Law  J.  Rtep.  (N.s.)  Exch.  9;  9  H.i^  W.4ft' ' 
"■  The  plaintiff  being  lessee  to  the  defclndaatofpaH 
of  certain  premises,  the  whole  of  whii^  bAd  htiai 
deteis^'to  tfbe  dtft^dant  undtor  a  leitoe,  ttia/ta&i&il^ 
a  corenantto  repdlr,  and  also  a  prcrdsib  foTaroldiitf 
the  terfn,  fn  ttae  ths  defendant  should  **  ttflftHtftA 
to  petform"  any  «f  the  co^redanti^  ptarcNaaie6 -^ 
reversion,  snd  brought  ejectment  agakjstftlle  daH^n* 
dant  for  non-repair.  He  stated  in  his  ptMimlfys, 
diot  he  brottght  his  aetidn  to  recover  all  the  piretetses 
eizcept  those  in  his  own  oocupatlon;  but  h^  had 

gveti  no  notice  to  the  defendant  to  repair : — Held, 
at  he  was  not  bound  to  bring  tJeetniieDt  fdf^ 
spftefe  of  the  premises,  and  that  he  wight  nsadhotsntt 
the  action  without  ffiring  notice  to  repair.  Dor  d. 
HUU-f.  aforrit,  II  Law  J,  Rep.  (n.s.)  Exch.  81 S. 

The  Board  of  Ordnance,  in  18S3,  had  put  Huh 
servant  into  possession  of  a  house  and  land  ifdjoiDhig 
Hnrst  Castle,  which  had  been  from  the  tinie  sf 
Hen.  8,  a  possession  of  the  Crown  of  Bnriaad.  An 
action  of  ejeetmeot  having  been  Immght  for  ti« 
rsieovery  of  the  house  and  land,  th6  Court,  an  M* 
davits  stathig  l9ie  above  fincta,  set  aside  the  decilSTa- 
tioh,  and  stayed  Ae  proceedings.  The  statute  1  ft  S 
Geo.  4.  c.  69.  has  not  the  met  of  ▼estiii^  in  ^ 
Board  of  Ordmince  any  of  tiie  taclent  pMeenions 
of  the  Crown. 

ay«r»^Whether  ejectment  can  be  mahktslhsd 
ogahtei  the  6fflcers  of  the  Ordttattce,  in  respect  of 
manoi«,  lands,  ftc.  vested  in  theith  bv  the  above  act 
Ooed.  Legh  v.  Roe,  11  Law  J.  Rep.  (K-s.)  Exeh.  17; 
8  M.  &  W.  579. 

Mortgrage  in  fee  of  Are^hold,  and  for  yestrs  of 
leaseliold  premises,  with  otyveiiant  by  mortgagor, 
that  if  payment  were  not  made  b^  A  given  Suj,  it 
should  be  Itiwflil  for  the  mortgagee,  on  giving  one 
moutii's  ffoticd,  ^s  thereinafter  mentionei,  to  enter, 
and  whettier  in  oroutof possession  to  s^  or  let ;  siid  by 
mortgagee,  that  no  SAle  or  lease  shoold  be  made  tintn 
he^ould  have  givett  the  mortgagor  a  mondi't  notiee 
•^Held,  thM  the  mortgagee  was  entitled  to  bring 
ejectment  against  the  mortgagor  without  giving  an;^ 
notice,  tlM  covenants  in  the  mortgagie  deed  not 
amovnting  to  a  re-defnise  to  the  mortgagor.  Dee 
d.  Fttftkfl  V.  Day,  12  Law  J.  Rep.  (ii.b.)  Q.B.  96i  S 
aB.147;  2G.&D.757. 

A  sheriff  having  taken  in  execution  a  tenn  of 
years,  the  judgment  creditor  became  tile  psfchaser, 
took  possession  snd  paid  rent  to  the  owner  in  fee, 
but  no  assignment  was  executed  to  him: — Hdd, 
that  the  term  remained  in  the  debtor;  siJid  that  he 
WBs  entitled  to  recover  i t  by  ejeetmeht  Doe  d.  Ih^hee 
V3  Jsnes,  I  Dowl.  PX.  (N.S.)  Z92, 
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A  mortgage  deed  contained  a  provision,  by  which 
the  mortgagor  *'  did  attorn  tenant  to  the  mortgagee," 
at  a  rent "  payable  quarterly,"  to  be  recoverable  by 
distreaa  and  sale,  action  of  **  debt,  and  otherwise 
howsoever": — Held,  that  after  default  made  in  pay- 
ment of  the  principal,  the  mortgagee  might  eject 
the  mortgagor  without  any  notice  to  quit  Doe  d. 
Aitf/7  v.  Tom,  12  Law  J.  Rep.  (n.8.)  Q.B.  264;  4  aB. 
$IS ;  3  G.  &  D.  637. 

In  ejectment  to  recover  five  houses,  it  was  proved 
that  the  lessor  of  the  plaintiff  had  received  the  rents 
of  some  of  them  for  four  quarters  and  the  others  for 
five  quarters  down  to  March,  1841 ;  and  that  in  that 
monUi  the  lessor  of  the  plaintiff's  receiver  of  rents 
found  the  door  of  one  of  the  houses  secured  by  a 
chain  and  the  defendant  in  it,  who  said  it  was  his 
freehold : — Held,  that  this  was  evidence  to  go  to  the 
jury  on  the  part  of  the  lessor  of  the  plaintiff;  and 
if  there  was  no  evidence  given  on  the  part  of  the 
defendant  it  would  be  for  the  jury  to  consider  whether 
they  were  satisfied  upon  this  evidence  that  the  pro- 
perty reaUy  belonged  to  the  lessor  of  the  plaintiff 
Dm  d.  Humfkrey  v.  Martin,  Car.  &  M.  32. 

The  father  of  the  defendant  in  ejectment,  mort- 
gaged the  premises  soughttobe  recovered,  consisting 
of  two  estates,  called  A  &  B,  and  the  defendant 
joined  in  the  deed,  and  covenanted  for  the  payment 
of  the  mortgage-money.  After  the  death  of  the 
mortgagor,  the  defendant,  to  whom  the  property  had 
been  devised  by  him,  remained  in  possession  of 
estate  A,  estate  B  being  in  possession  of  tenants 
who  had  paid  rent  to  the  mortgagee,  and  to  whom 
■0  notice  to  quit  had  been  given.  The  defendant 
afterwards  appointed  one  of  toe  lessors  of  the  plain** 
tiff  a  receiver  of  both  estates,  which  were  recited  to 
be  in  the  defendant's  occupation,  empowering  him 
to  receive  the  rents,  to  proceed  by  action  or  distressi 
&c,  for  the  recovery  uiereof,  and  to  bring  eject- 
ments, &c  The  defendant,  in  the  consent  rule, 
nndertook  to  defend  as  tenant: — Held,  that  the 
lessor  of  the  plaintiff  was  not  entitled  to  recover 
estate  B,  which  was  in  possession  of  the  tenants,  as 
no  notice  to  quit  had  been  given  to  them ;  and  that 
the  defendant  was  not  estopped  from  setting  up  this 
defence.  Doe  d.  Bowman  v.  Lewie,  14  Law  J.  Rep. 
(K.a)  Exch.  198;  18  M.  h  W.  241. 

The  defendants,  in  1825,  were  put  in  possession 
of  land  by  the  owner,  who,  in  1827,  executed  a  con- 
veyance of  it  to  them,  which  waa  void  by  reason  of 
the  Stitute  of  Mortmain,  9  Geo.  2.  c.  36.  The  de- 
yiiees  of  the  vendor  brought  an  action  of  ejectment 
in  1843.  A  demand  of  possession  was  made  by 
the  attorney  who  afterwards  brought  the  action* 
Wider  a  written  authority,  purporting  to  be  signed 
by  the  lessors  of  the  plaintiff,  but  the  attorney  being 
unacoQainted  with  their  handwriting,  a  witness 
•tated,  that  he  had  a  few  days  before  the  trial  called 
on  the  lessors  and  shewed  them  the  authority,  when 
thev  acknowledged  the  signatures  to  be  theirs : — 
Held,  first,  that  a  demand  of  possession  was  neoes- 
s*ry;  secondly,  that  the  recognition  of  the  demand 
hy  bringing  the  action  was  insufficient ;  and,  thirdly, 
that  the  acknowledgment  of  the  signatures  by  the 
lessors  afforded  no  legitimate  evidence  that  it  was 
ngned  by  them.  Doe  d.  Pulker  v.  Walker ,  14  Law 
J.  Rep.  (h.8.)  aB.  181. 

Ejectment  for  part  of  a  messuage.     By  i ndenture 
of  lease,  dated  the  28th  of  April  1834,  the  lessor  of 
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the  plaintiff  demised  to  Evans  a  messuage,  to  hold 
from  the  1st  of  May  then  next  for  forty  years  at  the 
rent  of  25/.  a  year.  Evans  covenanted  thereby  not 
to  underlease  without  the  oonsent  in  writing  of  the 
lessor,  and  there  was  a  proviso  for  forfeiture  in  case 
he  should  be  adjudged  bankrupt  With  the  consent 
in  writing  of  uie  lessor,  Evans  underleased  three 
rooms  in  the  messuage  to  the  defendwit  for  twenty- 
one  years  by  a  lease,  dated  the  25th  of  March  1889. 
In  January  1840  Evans  was  adjudged  a  bank- 
rupt, and  the  lessor  of  the  plaintiff  brought  eject- 
ment for  the  whole  of  the  messuage,  except  the 
rooms  leased  to  the  defendant,  and  entered  under  a 
writ  of  possession  on  the  12th  of  May  1841.  The 
defendant  continued  to  occupy  the  three  rooms;  and 
in  February  1843,  an  execution  having  issued  against 
him,  the  lessor  of  the  plaintiff  served  the  sheriff 
with  notice  that  there  was  a  sum  of  25t,  being  one 
year's  rent,  due  in  November  1842  in  respect  of  the 
premises  occupied  by  the  defendant  as  his  tenant, 
and  requiring  the  sheriff  to  pay  the  same  to  him. 
The  sheriff  accordingly  paid  over  to  the  lessor  of 
the  plaintiff  252.  out  of  the  levy.  On  the  24th  of 
April  the  defendant  was  served  with  a  six  months* 
notice  to  quit.  The  demise  in  the  present  action 
yras  laid  on  the  4th  of  May  1844 :— Held,  that  the 
tenancy  mttst  be  considered  as  commencing  on  the 
12th  of  May,  and  that  the  demise  on  ths  4th  of  May 
was  before  title  had  accrued  to  the  lessor  of  the 
plaintiff,,  and  therefore  the  ejectment  was  not  main- 
tainable. Doe  d.  Lloyd  v.  Ingleby,  14  Law  J.  Rep. 
(M.S.)  Exch.  246 ;  14  M.  &  W.  91. 

(B)  Declaration  and  Noticb. 

[Seepof/,  (G)  JunoMinrT.] 

The  Court  granted  a  rule  nisi  for  judgment 
against  the  casual  ejector  in  Hilary  term,  where 
the  notice  at  the  foot  of  the  declaration  required 
an  appearance  in  Michaelmas  term,  but  ser- 
vice could  not  be  eflbcted  in  time  to  move  in 
that  term.  Doe  d.  Warwick  v.  Roe,  10  Law  J.  Rep. 
(n.8.)  Exch.  130;  9  Dowl.  P.C.  714. 

A  declaration  in  ejectment  being  entided  of  Tri- 
nity term,  4  Vict,  such  term  not  having  arrived, 
and  no  date  being  affixed  to  the  notice  at  the  foot  of 
the  declaration,  the  Court  refused  to  grant  a  rule 
for  judgment  against  the  casual  ejector.  Doe  d. 
Newman  v.  Roe,  9  DowL  P.C.  131. 

The  Court  granted  a  rule  niei  for  judgment 
against  the  casual  ejector,  where  the  notice  at  the 
foot  of  the  declaration  required  the  tenant  to  ap- 
pear in  the  "Common  Bench"  instead  of  the 
**  Queen's  Bench";  the  declaration  being  entitied 
in  the  **  Queen's  Bench."  Doe  d.  Evane  v.  JRoe^ 
9  DowL  P.C.  999. 

Where  a  declaration  in  ejectment  is  wrongly 
dated,  a  verbal  communication  explaining  the  error 
is  insufficient  If  the  notice  waa  dated,  thia  might 
correct  the  error  in  the  declaration.  Doe  d.  Tolly 
▼.  Roe,  12  Law  J.  Rep.  (n.8.)  Q.B.  97. 

Where  a  declaration  in  ejectment  was  entitled  of 
a  term  not  yet  arrived,  and  the  notice  also  bore  no 
date : — Held,  to  be  such  an  error  as  disabled  the 
lessor  of  the  plaintiff  from  moving  for  judgment 
Doe  d.  Rogers  v.  Roe,  12  Law  J.  Rep.  (n.s.)  Q.B. 
294;  2  Dowl.  (n.8.)  P.C.  891. 

Where  the  declaration  in  ejectment  was  dated 
Hilary  term,  8  Vict.,  which  had  not  arrived,  and 
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the  notice  Tequired  the  tenant  to  appear  in  next 
Easter  tenn,  but  without  any  date,  the  Court  granted 
a  motion  for  judgment  again«t  the  casual  ejector  in 
the  term  nextaocceeding,  the  service  being  in  Easter 

term,  7  Vict.     Doe  d. v.  Roe,  13  Law  J.  Rep. 

(m.b.)  aB.  202. 

A  notice  to  appear,  directed  to  the  deceased  tenant 
lying  dead  in  die  bouse  sought  to  be  recovered>  at 
the  time  of  the  service  of  a  declaration  in  eject* 
ment,  with  such  a  notice  attached,  upon  his  widow 
at  the  house,  is  insufficient  Doe  d.  Crouch  v.  Rot, 
18  Law  J.  Rep.  (n.8.)  Q.B.  80. 

A  declaration  in  ejectment  was  entitled  in  the 
Common  Pleas ;  the  notice  was  to  appear  in  the 
Exchequer,  and  no  appearance  was  entered  in  either 
court  This  Court  made  absolute  a  rule  to  shew 
cause  why  judgment  should  not  be  signed  against 
tile  casual  ijector,  unless  the  tenant  appeared  in 
four  days  after  the  term.  Doe  d.  Knowles  v«  Roe, 
13  Law  J.  Ilep.(N.s.)  Ezch.  139 ;  12  M.  &  W.  569; 
1  Dowl.  &  L.  P.C.  £80. 

The  Co^rt  granted  a  rule  niei  for  judgment  against 
the  casual  ejector,  where  the  declaration  was  entitled 
of  a  year  which  had  not  arrived,  although  the  notice 
to  appear  bore  no  date.  Doe  d.  Sanders  v.  Roe, 
13  Law  J.  Rep.  (n.s.)  Exch.  127 ;  12  M.  &  W.  556^ 
I  Dowl.  &  L.  P.C.  655. 

Where  the  declaration  was  properly  entitled  in 
the  Exchequer,  but  the  notice  required  the  tenant 
to  appear  in  the  Common  Pleas,  the  Court  refused 
a  rule  for  judgment  against  the  casual  ejector.  Doe 
d.  PhilUpa  V.  R^e^  IS  Law  J.  Rep.  (n.s.)  Exch.  189  { 
1  Dowl.  &  L.  P.C.  915. 

(C)  Servicb  of  Declaration. 

(a)  In  general. 

Declaration  in  ejectment  served  in  July :  rule  for 
judgment  obtained  in  Michaelmas  term :  defendant, 
in  the  next  vaoatioa,  applies  for  time  to  appear  and 
plead ;  it  is  too  late  for  him,  in  Hilary  term,  to  set 
aside  the  declaration  for  Irregularity  in  service.  Doe 
d.  Parr  v.  Roe,  10  Law  J.  Rep.  (n.s.)  Q.B.  317  ;  1 
G.  &  D.  220. 

Serviee  of  a  declaration  in  ejectment,  by  putting 
it  under  the  door  of  a  dwelling-house,  the  party 
being  in  the  house  at  the  time,  and  refusing  to  open 
the  door,  or  listen  to  the  explanation  given  of  the 
object  or  nature  of  the  service,  was  held  sufficient. 
Doe  d.  Lowndee  v.  Roe,  10  Law  J.  Rep.  (n.s.)  Exch. 
142;  7M.&W.439. 

A  notice  at  the  foot  of  a  declaration  in  ejectment 
directed  to  *'  R.  Newton,"  and  served  on  "  R  A 
Newton,"  is  sufficient,  if  it  is  sworn  that  the  latter 
is  the  person  intended.  Doe  d.  Smart  v.  Roe,  9  Dowl. 
P.C.  840. 

If  the  name  of  a  tenant  in  possession  has  been 
introduced  into  a  declaration  of  ejeccment  instead 
of  '*  Richard  Roe,"  it  is  sufficient  service  to  obtain 
a  rule  niti  for  judgment  Doe  d.  Diekeneon  ▼.  Roe, 
9  DowL  P.C.  363. 

Where  in  an  action  of  ejectment  brought  in  respect 
of  premises  held  by  lease,  on  the  ground  of  a  for- 
feiture, service  of  the  declaration  and  notice  had 
been  effected  upon  the  widow  of  the  lessee,  who 
was  sole  administratrix,  and  to  whom  it  was  sworn 
that  it  was  believed  that  the  interest  of  the  lessee 
passed,  and  also  upon  the  person  in  posseFsion,  it 


was  held,  that  the  lessor  t»f  Ae  plidntiff  was  enti- 
tled to  judgment  against  the  casual  ejector.  Doe 
d.  PampUUm  v.  Roe,  1  Dowl.  P.C.  (N.8.)  186. ' 

Upon  a  moUon  for  judgment  against  Ae  eas^ 
ejector,  it  was  sworn  that  service  had  been  eflkfttf 
upon  the  sister  of  one  J,  a  tenant,  on  the  premises. 
On  a  subsequent  day,  S,  another  tenant,  who  had 
also  been  served  by  the  declaration,  a  notice  befitt 
left  with  his  sister,  on  the  premises,  acknowledge 
the  receipt  of  the  papers  in  his  own  case,  and  stated 
that  J,  whom  he  described  as  his  under-tenant,  M 
handed  over  to  him  the  papers  left  for  hhn,  andthat 
he  had  delivered  them  to  their  superior  bttdldid:— 
Held,  that  there  were  no  sufficient  grounds  lAiewta 
for  judgment  against  J.  Doe  d.  Htnrtis  t.  ibe,  1 
Dowl.  P.C.  (n.s.)  704. 

In  ejectment,  the  lessor  of  the  plaintHT  having 
proceeded  as  on  a  case  of  vacant  possession  imder 
the  statute  57  Geo.  3.  c.  52,  but  ms  remedy  udder 
that  act  having  been  defeated  by  the  tenant  servhig 
notice  that  he  disputed  the  title  of  the  lessor,  tod 
the  tenant  having  subsequently  avoided  settee 
of  the  declaration  and  notice  m  ejectment,  tiM 
copies  of  which,  however,  were  left  with  s  fettale 
with  whom  he  cohabited  on  the  premises,  the  Coait 
granted  a  rule  nisi  for  judgment  against  the  casual 
ejector,  and  directed  service  thereof  on  the  prettises 
to  be  sufficient  service.  Doe  d.  Cooley  v.  JZHr,  3 
Dowl.  P.C.  (n.s.)  344. 

(b)  On  W\fe  rf  Tenant. 

Service  on  a  woman  representing  herself  as  the 
wife  of  the  tenant  in  possession,  on  the  premisps,  it 
being  sworn  that  her  statement  was  believed^  is 
sufficient  for  a  rule  absolute  for  judgment  agaiast 
the  casual  ejector.  Doe  d.  Grange  t.  Roe,  i  BotL 
P.C.  (n.8.)  274. 

(c)  On  Members  of  the  Family. 

Service  on  the  daughter  of  the  tenmt  in  pos- 
session,  with  an  acknowledgment  by  the  wifehefiire 
the  term  that  the  declaration  has  come  to  the  basis 
of  her  husband,  is  sufficient  for  a  rule  ain^brjtdg- 
roent  against  the  casual  ejector.  Doe  d.  Chefiif  v. 
Roe,  9  Dowl.  P.C.  100. 

A  service  on  s  daughter  of  the  tenant,  tm  lite 
premises  previous  to  tfie  term,  with  an  adoe*' 
ledgment  by  her,  after  the  commenteiBatt  of 
the  term,  that  she  had  giren  H  to  her  father,  it 
sufficient  for  a  rule  nisi,  for  judgment  against  i^ 
casual  ejector.  Doe  d.  Threader  v.  Jtoe,  1  DowL  P.C. 
(n.s.)  261. 

Service  of  a  declaration  in  ejectment  having  Imci 
efiected  in  the  usual  manner,  on  the  son  of  the  tenant 
in  possession  on  the  premises,  the  tenant  was  aUcr- 
wards  informed  of  Irhat  had  been  done.  He  ssid 
'^  then  he  had  no  time  to  lose" : — ^Held,  sufBdent 
for  a  rule  nisi  for  judgment  Doe  d.  Brief^Mdi* 
Roe,  I  Dowl.  P.C.  (n.8.)  270. 

Where  service  of  the  declaration  and  notice  in 
ejectment  was  sworn  to  haye  been  eflected  upon  the 
mother-in-law  of  the  tenant  in  possession  upon  tbe 
premises,  and  that  the  wife  of  tiie  tenant  had  sises 
stated,  on  the  day  before  term,  that  the  papers  bad 
been  handed  to  her,  the  Court  granted  a  mle  niti 
for  judgment  against  the  casual  ejector.  Doe  d. 
Morgan  v.  Roe,  1  Dowl.  P.C.  (N.s.)  54*. 
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(d)  On  ServanU. 

Service  of  the  copy  of  a  declaration  in  ejectment 
on  the  female  servant  of  the  tenant  in  possession , 
Vpon  the  premises,  and  a  subsequent  conversation, 
by  the  attorney  of  the  lessor  of  the  plaintiff,  with 
the  tenant,  not  on  the  premises,  in  which  the 
attorney  explained  to  him  the  nature  of  the  declarih 
tioo  and  of  the  service : — Held,  not  sufficient  ser- 
vice. Doe  d.  Shepherd  Y.  Roe,  10  Law  J.  Rep.  (n.s.) 
aB.  129. 

.  Sexrice  of  a  declaration  in  ejectment  on  a  servant 
fif.  the  tenant,  on  the  premises,  is  insufficient, 
aUbottgh  the  deponent  serving  it  subsequently 
eonversea  with  the  tenant,  and  explains  the  nature 
of  the  declaration.  Doe  d.  Ginger  v.  Roey  9  DowL 
J^C.  386. 

.  WJiene  service  was  effected  on  the  servant  of  the 
tenant,  and  it  appeared  that  the  latter  had  appointed 
an  attorney  to  defend  the  action,  and  the  servant 
fitated  that  »he  had  given  the  declaration  to  the 
tenant ;  the  Court  granted  a  rule  mti  for  judgment 
against  the  casual  ejector.  Doe  d.  Elder  ton  v.  Roe, 
I  Dowl.  P.a  (U.S.)  5S5. 

(e)  On  Keeper  of  Lodging-house, 

Where  lodgers  in  a  house  cannot  he  served,  ser- 
vice on  the  keeper  of  the  house,  at  the  house,  is 
sufficient  for  a  rule  tiiti  for  judgment  against  the 
casual  ejector.  Doe  d.  Threader  v.  Roe,  I  Dowl.  P.C. 
(hjb.)  261. 

(/)  On  Companies  and  Public  Bodies, 

Service  of  a  declaration  in  ejectment  upon  a  rail- 
way company  according  to  the  mode  prescribed  in 
^eir  act,  is  absolute  in  the  first  instance.  Doe  d. 
Bromlepv,  Roe,  8  Dowl.  P.C.  858. 

A  mle  nisi  for  judgment  against  the  casual 
ejector  will  be  granted,  where  the  declaration  in 
ejectment  for  land  forming  part  of  the  bed  of  a 
eanal|  has  been  served  on  the  clerk  of  an  incor- 
ponrted  canal  company.  Doe  d.  Fisher  v.  Roe,  11 
Law  J.  Rep.  (N.8.)  Exch.  345;  10  M.  &  W.  21 ; 
A  Dowl.  P.C.  (J7.8.)  225. 

Where  the  tenants  in  possession  were  an  unin- 
corporated body,  regulated  by  act  of  parliament, 
but  not  empowered  to  sue  or  to  be  sued  in  any  par- 
lionlar  manner,  and  it  was  sworn  that  the  parties 
were  believed  to  be  joint  tenants  : — Held,  that  ser- 
vice of  the  declaration  in  ^ectment  on  the  clerk 
and  treasurer,  and  on  several  members,  and  on  the 
parson  in  possession,  was  sufficient  service.     Doe 

d. V.  Roe,  Id  Law  J.  Rep.  (n.s.)  aB.  151 ;  1 

Dowl.  &  Lw  P.C.  873. 

Where  the  premises  in  question  in  an  action  of 
ejectment  were  in  possession  of  a  charitable  asso- 
ciation as  tenants,  the  Court  granted  a  rule  for  judg- 
nient  againat  the  casual  ejector,  upon  an  affidavit 
lUsdoiing  service  upon  the  matron  of  the  institution 
on  the  premises,  and  upon  tlie  secretary,  and  a  sub- 
■tt|neot  acknowledgment  by  the  solicitor  to  the 
association  of  the  declaration  and  notice  having 
wached  his  hands.  Doe  d.  Fishmongers  Company  v. 
JUe,  2  Dowl.  P.C.  (K.a.)  689. 

(g)  If  here  Tenant  abroad, 

Whens  service  in  ejectment  had  been  e^cted 
upon  a  person  in  apparent  peesession  of  the  pre- 


mises in  dispute,  who  professed  to  be  an  agent  of 
the  tenant,  who  was  abroad,  the  Court  refused  to 
grant  judgment  against  the  casual  ejector,  there 
being  no  circumstances  shewn  from  which  such 
agency  could  be  inferred.  Doe  d.  Nottage  v.  Roe,  1 
Dowl.  P.C.  (if.8.)  760. 

(A)  Where  Premises  are  deserted. 

Where  service  in  ejectment  had  been  effected  on 
the  servant  of  the  tenant  on  the  premises,  who  pro- 
mised to  convey  the  papers  which  were  left  with 
him  to  his  master,  and  the  premises  were  subse- 
quently found  to  be  deserted,  the  Court  refused  to 
grant  even  a  rule  nisi  for  judgment  against  the 
casual  ejector.  Doe  d.  Dobler  v.  Roe,  2  Dowl.  P.C. 
(n.s.)  838. 

In  ejectment  for  lands  upon  which  there  is  no 
house,  and  the  tenant's  residence  cannot  be  ascer- 
tained, service  of  the  declaration  and  notice  upon 
the  tenant's  agent,  leaving  copies  at  his  last  ascer- 
tained dwelling-house,  and  affixing  a  notice  ia  a 
conspicuouH  part  of  the  land,  is  a  sufficient  ground 
for  a  mle  nisi  for  judgment  agarast  the  casual 
ejecU)T,i^Semble,  that  in  such  a  case,  service  on  the 
agent  alone  would  be  sufficient  Doe  d.  Johnson  v. 
Roe,  12  Law  J.  Rep.  <N.8.)  Q.B.  97. 

( I )   Where  Tenant  is  an  Attorney. 

Where  the  tenant  in  possession  of  premises  is  an 
attorney,  it  is  unnecessary  on  serving  him  with  the 
declaration  and  notice  in  ejectment,  to  explain  to 
him  the  nature  and  meaning  of  the  proceedings ; 
and  the  Court  will  grant  a  rule  for  judgment  against 
the  casual  ejector,  under  such  circumstances,  with- 
out such  explanation  being  given.  Doe  d.  Duke  of 
Portland  v.  Roe,  1  Dowl.  P.C.  (n.s.)  183. 

Where  the  tenant  in  possession  of  the  premises 
in  dispute  in  an  action  of  ejectment  was  an  attorney, 
the  Court  granted  a  rule  for  judgment  against  the 
casual  ejector,  upon  an  affidavit  of  the  service  of  the 
declaration  and  notice  upon  his  clerk,  who  stated 
himself  ready  to  accept  service  for  his  employer. 
Doe  d.  Bover  v.  Roe,  2  DoWl.  P.C.  (n.s.)  923. 

(Ar)  Where  Tenant  is  a  Foreign^, 

If  a  tenant  in  possession  is  a  foreigner  not  under- 
standing English,  the  object  of  the  declaration  and 
notice  in  ejectment  may  be  explained  through  the 
medium  of  an  interpreter.  Doe  d.  Cuttell  v.  Roe,  9 
Dowl.  P.C.  1023. 

{I)  Where  Tenani*s  Name  is  unknown. 

Where  upon  a  motion  for  judgment  against  the 
casual  ejector  in  an  action  of  ejectment,  it  appeared 
that  at  the  time  of  serving  the  declaration  and 
notice,  the  name  of  the  tenant  in  possession  was  not 
known,  but  a  person  on  the  premises  came  forward 
and  said  that  he  was  the,  tenant,  but  refused  to 
give  his  name,  and  the  name  of  the  original  lessee 
was  then  filled  in,  and  the  tenant  was  served,  the 
Court  granted  a  ruleffwi.  Doed.  Fitzwygram  v.  Roe, 
2  Dowl.  P.C.  (N.s.)  672. 

(m)  Where  Tenant  is  a  Bankrupt. 

Where  the  party  interested  in  premises  has  be- 
come bankrupt,  service  on  his  assignees  and  the 
messenger  in  possession  under  the  fiat,  is  sufficient 
to  obtain  a  rule  for  judgment  against  the  casual 
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,  Service  la  ,^ectm|?nt|.^li^e.  w?  tenaotA«,]bAnJ^-/ 
ri(ptp,  on  tjie  ll)frtkirupt,.th:e  Qflici^l  /U^^pxei^,  fm^  pp , 
the,^ifi?s?j^CT;>  person  j^  pHP^*^t,.in  Q^dfsi;,^ 
justify  A  w.tion /qt^  jiidgmenty  against  the  c^w. 

cteditors'  assignee."    l)oe  a.  Johnton  v.  /^,  1  Dowi^ 

qf  tue  ^JajutJa  aj4.F»  at  t|ie  Uwj  of  W  aoww<?; 
cdle^  il   ,The  .am^avit  of  ^^ice  aeaoxibed  hu^  a^ 

An  affidavit  orserrice  upon  the  son  of  the  tenant 
on  ^he  i^ienuaes  before  term,  with  an  acknowledg- 
ment hy  ))iini  in  terai  that  he  Wd  given  it  to  his 
fatjh^,  intist  state  the  belief  of  the  deponent  that 
tl^e  statement  ot  tKe  son  wa$  true.  jDo<  d.  Overy  v. 
^  13lawX  |lep.(N.8.)  C.P.  S8;  7  S/c.(n.bO  5,19\ 
il)owL&L.P*C.^03.  ,  ^ 

An  affidavit  of  aervice  of  a  declaration^  e^ect* 
ment  must  state  positively  and  not  inferential ly, 
the  service  to  have  been  exacted  on  the  tenant  in 
pq^sessionr,  Dpe  d,  Z>o%  v.  UUchcock,  2  Dowh  ^JC, 

(d>  Proof  tif  iSffeiof . 

Xn  ^ectment  by  landlord  against  tenant  for  a  for* 
feiture  for  non-payment  of  rent,  it  is  neceasary  ior 
the  plaintitf  to  prove  the  service  of  the  declaraJtion 
in  ejectinen.ty  and  the  time  of  the  service.    . 

,  j!hG  recoid  In  the  action  is  not  sufficient  evidence 
of  the  time  of  the  service  Of  the  declaration.  Do€  d. 
Qooch  if.Snowlet,  12  Law  J.  Rep.  (it.s.)  Q.B.  332 ;  1 
Dpwl.&L.?.ai98. 

(D)   COMEKT  RVLE. 

A  municipal  corporation  cannot  be  let  in  to  de- 
fefd  an  ejectment,  without  entering  into  the  usual 
cpnsent  rule  to  admit  possession,  notwithstanding 
the  provisions  of  the  Municipal  Corporation  Act, 
4  &  6  Win  4.  c  76L  8.  92.  Doe  d.  Parr  v.  Roe, 
la  Law  J.  Rep.  (K.B.)  aB.  317 1  1  O.  &  D.  220. 

The  leaso/  of  the  plaintiff  in  ejectment,  being 
non-prossed,  without  having  entered  into  the  Qon*- 
sfnt  rule,  the  Court  discharged,  with  costs,  a  rule 
calling  upgn  him  to  pay  the  costs  of  the  judgment 
o^,tl4^^^pr^^t^  or  U>  enter  into  fhe  consent  xvik.  Do^ 
d.  Praiten  T.. Board,  12  li^w  J^  Rep.  (M.aO  £xchr 
12 ;  10  M.  &  W.  675 ;  2  Dow^.  (n.8.)  P.C.  527. 

A  consent  rule  not  headed  in  the  cause,  though 
delive^rett:  With. #. plea  prepcarly  entiHei,;  is  instiffi. 
ciiE^p  and  tJl7«,i^ou|>^  will  not  set  aside  a  judgm^t 
a:(\elqirAi^^,fi\fp(\^,^j^i^siX  f^ejCR^vtA^  fjector  a«b«iiM; 
irjq^ular,!.  ,i>^  d.  Himchea^ne  y.  Roe^  iSl^awJ. 
Rej^  («.^) ;.Q.B.  :i91 ;  2  Dowl.  &  L.  P.C.  96. 

.  vj^here  a  defendant  fn  ejectment  defended  as  owner 
of  the  premises  in  question^  but  by  mistake  was 
described  im  the  consent  rule  as"  landlord,' '-^Heldy 
that  he  was  not  thereby  precluded  from  shewing 
that  a  third  party  had  been  recognized  by  the  plain* 
tifis  as  their  tenant  Do€  d.  Fellowes  v.  Al/ord,  13 
Law  J.  Rep.  (n.s.)  Exch.  47;  1  DowL  &  L.  P.C. 
470. 

Where,  in  ejectment,  the  lessor  of  th«  plaintiff 


M«., 


had  been  served  with  the  usaal  agreement  for  the 
consent  rule,  and  with  arj^kli  oKnot  guilty,  and  upon 
hfii|>S^,^d..|ff  ffBb^>-A>Mt4$pv«e^l&Miilj(Hilni 
(^^'nu7«^j.iwithout  ^nl|erinBiiiiq.|j^  «fMeiltt)04^9> 
— rRo)|«;,  £^.  helir  tbes<^iMtipn.irr^g»ilikr,/«cii^iii40i- 
a  xu)e  to  set  it  aside  with  xosta  aJbsoUite.'.   t>mA^ 
Burvh9m,v.L$v^i  Ulm^ii':Bu^i^^lSa^lVti 
l^.M^  &,  W.  64.}  %  £W«L.&. L./i^Q.  64jK.:  -,t(ia> 

'    '        '  '(&)  pLifeADrKGSAKD'KTlijENCEi.  ''      ^'f 

(Flie  pkatof  po^  guilly  in  ejectment  is  .^tisilill^i 
and  therefore  a  plaintiff  is  entitled  to  a  v^^tipK.liv 
that  part  of  the  premises  to  which  he  has  proved 
title,  and  the  defendant  fiir  the  ether  part  Dm  d. 
Bowman  v.  LewU,  14  Law  J.,Ren.^  (k.8.)  Ezch.  198^ 
13M.&W.241.  ^ 

.  In  ejectment  hy  landlord  i^alna^  ^|M»st,ti>.<esoH^ 
landa  nemiaed,  uf^n^  forfeiture  by  breafhsB  .ef^* 
covenant  in  the  lease  to  cultivate,  the  land&jMcoii^ 
ing  to  thc(  cnstQin  of  the  country)  the  partkuUn^if 
th»  hreaehes  oomplained.  of  9tate4i  tkem  ft)  be  tb(K 
selling  of  hay  and  straw  off  the  prQPK^%  avQoviai^ 
manure,  and  non^cnltivation.  Eri^^ce  tendf^ 
to  shew  tb^  defendant  had  ov^^crejpped  and  im- 
proper!^ cultivated  the  land: -H»Held.  not  sdmiwihiff 
under  these  partjoulara.    Doe^  ff^9nmilT..Mi!!ml» 

10  Law  J.. Rep.  (M.8y^  C.P,  80.  ,    - 
1^0  prove  the  seism  of  aq  alleged  foipuqr 

of  an  estate,  the  counterpart  of  a  jfa&e  i^parl^  oflbe 
estate  was  prpdu^d  C^oin  the  ^na^uln4|nt.T09lMf 
the  estate,  which  counterpart  was,  ctxecuted  bfi^. 
lessee,  and  purported  to.. be  a  1^4^  grante4,Jl9^ 
the  person  who«|9  8(9is^n,ji|f^4K>  he,e^b^^|l)jfd^tF^ 
who  had  diedabb^t  lOO.yeaxp  hefoi^e  ij^tqalf  -^9 
possession  was.prpved  under ^hBvl«nPq:-rvK^^' 
misslble  in  eVidencD  in  jt^  ^ee^^n^.  agfia^> 
party,  who  neither  claimed  nnfiesthc^  le4M»y4ies  i|ss 
privy  to  it    D04  d.  ihe  Earl  ^  Egremw^  v.  PnhBWh 

11  Law  J.  Rep,  (vAJ  0.3. 319 ;  I  aB«  622. 

In  ejectment  to  recover  garden  growad  itwai< 

{>roved  for  the  plaintiff  that  £e  defendiint  hnd  h<e^ 
et  into  possessioiiL  of  the  garden  by  M»>who  W 
paid  rent  to  the  lessor  of  the  plaintiC  Ihedsr 
fendant's  case  .was  that  M.  had  rented  a  part  afhii 
garden  of  thelo^vor  of  the  plaintiff,  and  that  tb«i>M 
been  given  ^p,  and  that  the  defeadAotiM  UMh 
residue  of  his  garden,  which  was  now  imdnpote^ 
devised  to  him  biyiufl  father'iB  iiriUinJ7,9L  The 
lessor  of  the  plaintiff  pm]M)sed  to,gii;e  ^i^d^pno^in- 
reply,  ^^  <^ev  that  from,  the  ye^r  1794  tiba.leciPraf 
the^  plaintiff  ^d  hia  fethei:  receiv^fd  xent  iai  lip 
pieoe  of  gn^ond  in  4ueatiQnfrn*Held*  that  the  «rit 
delice  was receiirfiible^  ;  ,.  •      ;  .. 

A  deceasedi  receiver  pf  r«nita  had  rendered  .te  W 
employer  annual  accounts  of  the  renta  received  &om- 
property  at  H.  The  accounts  were  n^t  signed  \f- 
any  one.  One  of  the  accQ4ata  were  in  the  huMi- 
writing  of.  a  deeesaed  cl«xh»  b4it  on  it  waa.writMn 
in  the  hand-irriting  of  the  receiver,  *'  H  rants*';  sa« 
other  account  was  in  the  handwriting  of  theaenef. 
the  receiver,  whe  proved  that  he  made  it  onl  by  (ha 
authority  of  hia  father,  and  that  the  accouAl  was  reor 
dered  to  the  employeTj  as  was  the  nsnal  oonitt  sr** 
Held,  that  under  these  circumstances  hath  thase 
accounts  were  receivable  in  evidence  as  the  aoeonots 
of  a  deceased  agent  eharging  himself  to  his  principsl. 
Do€  d.  ^twt  V.  Mobhft  Car,  &  M.  L 
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AldMitiSai  of  AB'cfcfetnMitt'ii  U  ttot  iKi^briikff 
to  f  radHOff  the  cMsmiCtoI^,  th«ft  l^itig  no  doubt  of 
Um  Mtiitly  of  the  |»emi«M  a^ti^  to  be  teoot^wd, 
whera  no  content  mle  fau  in  ftict  been  entered  into. 
Iftfae  defei^dMit  ^pgekr  at  A%  trial,  and,  teftise  to 
oonfesB  letoe,  •ntry^'^aiftd  ooMer^  the  4e^or  of  the 
plaintiff  is  not  entitled  to  have  a  terdfet  entered  for 
him,  but  must  be  noDsnited*  and  vill  then  recover 
judgment  against  the  casual  ejector.  Doe  v.  jlrm- 
fiOii  II  Law  Jr.  Rm.  (K.SO  Q^Br  46i  1  Do#l.  P.C. 

'.  -  '  .-■.,.  »'•..♦', 

1  (O)  JvnauBvn 

[See  mte,  (B)  and(C) — Prisoneb,  DisciiAiiaE  jpF,] 

Jndginent  -ik^fnst  the  ftrtnal  ejector  mar  be  moiriBd 
fi»r  hi  the  tenh  fdHotHng  that  fn  whSch  thc'  tenants 
hsre  \aA  notice  to  iippew  ;  ind-  that,  whether  the 
cinse  is  a  town  or  cdtmtry  caixse.  fhug  d. '  W^ikir  V, 
Ak;  H  Lsiw  X  Hep.  (na)  Eveh;  jfSO ;  !>  M.  &  W. 
4»;  !  Dowl.  P.«C:{K.8.>«18. 

The  Court  eet^  Aside  jtkdgment  agfcinst  the  casnaf 
ejector,  obtained  in  Trinity  tenn,  184S,  where,  the 
declaration  henng  of  Hilary  term,  1848,  the  notice, 
dated -Ae^ZMh  of  May,  ealled  on  the  tenant  to  ap- 
pear and^plead  in  Editer  tc^m  nexf.  the  v.  /toe, 
19  Law  7.  Ilei>:  (ir.9.)  Bich.  469. 

On  a  motion  for  jodgmient  against  the  casual 
(jector,  in  an  ejeetment  under  the  4  Gea  2.  c.  28, 
the  alSdant  required  by  sac.  2,  that  there  is  no  snf- 
iident  dialreM  on  the  premises,  must  be  positive ;  and 
an  ftffi<htfrit  br  the  landlord  of  information  and 
belief  that  siieh  va  the  fket  is  insufficient.  Doe  d. 
Bkkt  V.  Jto«,  ]  DoFwl  P.O.  (N.S.)  180. 

When  the  term  in  whieh  the  tenant  is  required 
te  cppear,  in  a  town  eauie,  !s  idlowed  to  elapse  with- 
oMtmovingibr  judgment,  on  account  of  negotiations 
between  the  parties,  judgment  rany  be  moved  ibr  in 
the  foOowfng  term,  wfithout  a  iVesh  service.  Doe  d. 
/Wt.  Jbe,  1  Dowl.  P.C.  (H.a.)  777. 

Where  the  notioe  at  the  foot  of  a  declaration  in 
ejeetment  is  addressed  to  all  the  tenants  in  possession 
ot  distinet  parts  of  the  premises,  and  each  tenant 
i*  eei¥ed  with  a  eopy  addressed  to  all,  there  should 
be  ^}y  one  rale  for  judgment  Doe  d.  Forley  v.  Roe, 
2D<ml.  P.C.  (ir.8.)  52. 

It  is  notneeessary  for  the  lessor  of  the  plaintiff 
is  ffetltment  te  produce  the  consent  rale  as  part  of 
lil  ease,  so  as  to  entitle  him  to  require  the  deien* 
dwt  to  cfhifosa  lease,  entry,  ind  ouster ;  and  if  the 
latter  appears,  i(nd  refuses  to  eonfess  leiue,  entry, 
uid  ouster,  the  lessor  of  the  pkintiff  is  entitled  to 
•igfti  Judgment  against  the  casual  ejector,  and  issue 
esteoufion.  Doe  d.  Flemmhg  v.  Am^ttd,  1  DowV. 
RC.(!*a)W7. 

Where  the  son-in-law  of  the  tenant  had  been 
Mrved  with  the  dedaratlon  and  notice  in  ejectment, 
Mir  to  the  premises  in  dispute,  and  a  summons  for 
piaTticQlara  was  subsequently  taken  out  at  chambers 
1^  the  attorney  of  the  tenant,  the  Court  granted  a 
rule  hM  fov  judgment  againat  the  casual  ejector. 
Doe  d.  B»mu  v.  Roe,  2  Dowl.  P.C.  (H.8.)  334. 

A  teL  fa.  issue*  to  revive  a  judgment  in  ejects 
ment,  though  such  judgpnent  was  obtained  against 
the  casual  ejector,  and  the  merits  were  not  tried. 

Where  such  a  writ  had  issued,  and  one  H  was 
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de^c^bn^d  therein  ^  tenant  of  the  Whdl^^  nremisb^. 
but  in  the  affidavit  pf  seryice  of  notice  of  the  wrif  it 
wai<>tifed '^iii\ie'ii^Biiiihi4WT^i''xim T  ftie 
Ciyutt  reftisod  to  grant  judgment  for'  irtiS'  nnti-' 
appearance  of  that  tenant,  even  in  respect  of 'that 
portion  of  the  premises  of  which  he  was  "in  pbs^es- 
sion.  Z>M  d.  Ramtbottoim  y.  Rqis.  2  Dowl.  P.C.  (k.s.) 
690.'  . 

Where  a  tenant  has  underlet  part  of  the  ]^renii8e8 
sought  to  be  rec^veve^ff.  fnd  has  deferted  the  re- 
mainder, and  his  under-tenants  have  been  duly 
sefrVed  wi'tb  a  dec^ai^tib'ii  \ii  ejeottnetit,  the  Yeskoi^of 
the  {^ttintilt  is'  entitled  to  judgment  as  to  part  qf  the 
premises,  an^  ihay  ^l^e  possession  of  tW'  t^-' 
maii^d^r  %b 'a  Vacant  pos^^tsion.  Doe  d<  B^ton^y^ 
Roe,  13  Law  J.  Rep.  (n.s.)  Exch.  126 ;  1  Dowl.  &1.^ 

p.o.'^^r.   '   "^  *'     '•  ^ 

The  Btitt  4^ Geo.  %  c.  28.  s.  21  does  not  emdifeUh^ 
lessor  of  a  plaintiif  in  any  case  to  enter  judgmirTit] 
against  the  tenant  in  possession,  iu  a  case  where  lie]' 
h^  never  actually  appeared ;  hut,  the  jud^rnehk' 
must  still  he  against  the  casual  ejector  iu  the  usu^r 
way.  Doe  d.  the  Trustees  qf  the  Bedford  Charity^  v.' 
Payne,  14  Law  J.  Rep.  (n.s.)  Q.B.246. 

(H)  fizEeuTiov. 

Where  after  ten  years  had  elapsed  from  signing 
judgment  in  ejectment,  execution  was  issued  with- 
out reviving  the  judgment  by  scire  fucias,  the  Court 
held  the  want  of  a  scire  facias  to  be  such  a  sub- 
stantial defect  as  that  delay  iVom  the  SOth  of  De- 
cember to  the  8th  of  Kay  following  in  applying-  t0' 
set  aside  the  execution  was  not  such  laches  as  tb 
deprive  the  tenant  of  his  right  to  succeed  in  die 
applieatiun.    Such  an  application  may  be  made  W 
the  tenant  in  possession  who  has  been  served  with' 
the  declhration,  hut  has  not  appeared.  J'pdglti^t,' 
having  been  signed  against  the  casual' ejector;  huf 
costs  cannot  be  awaiided  against  |h^  lessor  of  the 
plaintiff  without  consent.     Goodtitle  d.  MurreU  v. 
BndtitU,  9  Dowl.  P.C.  1009.  "  ' 

Where  the  Master's  allocatur  on  the  cotttfelit  i^^ 
in  an  action  of  ejeetment  could  not  %e  per80hdl|^ 
served,  so  as  to  obtain  an  attachment,  the  ,'GbU)'t' 
allowed  a  rule  to  shew  cause  why  the,  smn'  m^^ 
tioned  in  the  allocatur  should  not  he  pand,  so'  as  i6 
take  advantage  of  the  1  &  2  Viet.  c.  1 10.  s.  18^  whibh 
gives  the  effi»ct  of  judgments  to  ralev  ot  couit  for 
payment  of  money;  and,  on  a  special  affidavit ';6f 
circumstances  shewing  that  peraonal  service  eould 
not  be  elfocted,  made  that  rule  absolute.    D^  d*. 
Steer  v.  BradUy^  1  Ddwl.  P.C.  (N.ir.>?59. ' ,  ^^ 

(I)  Amendmekt.     .  /  .  ,     M  A 

[See  title  AvBNDVBirT,  aii«^,.pp.''30f  21/}"  i  n 

In  ejectment  on  the  demise  bf  *'  ^M*  aWd  Sari^ 
his  wffe,  Joyce  Child,  Armand  Shalloti  andElefahbf 
bis  wife,  S  B  and  Anu  his  wife,**  the  l^maleMesso'rs, 
of  the  plaintiff  made  out  their  b'tle  as  Vo-Kerr^n^ii' 
of  Jonah  Child.  It  appeared  that  the  husband  of 
Eleanor  was  an  Egyptian,  hut  no  evidence  couTd  1)4 ' 
given  that  his  first  name  was  Armand.  The  Judge, 
at  the  trial,  allowed  the  record  to  he  amended  hy 
striking  out  the  name  of  Armand,  and  held,  that 
the  fact  that  Shallon  was  an  alien  would  not  pre- 
vent the  lessors  of  the  plaintiff  from  recovering  in 
the  present  ejectment  Doe  d.  MUUr  v.  Rogers, 
1  Car.  &  K.  390. 


270 


EJECTMENT— (Stayino  ajtd  Settiko  a6i1)*  Pbooeedikos). 


'  ^flwre,  after  ths  jvwy  aie  sworn,  in  an  ej«otment 
case,  it  is  discOTered  that  in  the  Nisi  Prius  record 
the  name  of  the  real  defendant  has  not  been  sub- 
stituted for  that  of  Richard  Roe,  but  the  consent 
rule  and  jury  process  are  right,  the  record  ought  in 
atrictness  to  be  withdrawn  and  amended  on  sum- 
mons, and  then  re-entered;  but  by  consent  the 
Judge  will  allow  the  amendment  without  with- 
drawing the  record.  Doe  d.  Stanway  v.  Roek,  Car. 
aEM.549. 

The  Court  will  not,  before  the  appearance  of  the 
tenants  in  an  action  of  ejectment,  strike  out  of  the 
declaration,  at  their  request,  certain  demises  by 
parties  who  are  dead.  Doe  d.  King  William  the 
Fourth  V.  Roe,  IS  Law  J.  Rep.  (n.s.)  Exch.  804. 

(K)   AmilBSION  TO  DBFBKD. 

The  defendant  may  be  let  in  to  defend  an  action 
of  ejectment,  where  the  cause  has  been  taken  as 
undefended.  The  usual  terms  are  upon  payment 
of  costs  between  party  and  party,  and  not  those 
1>etween  attorney  and  client.  Doe  d.  Cooling  v.  Apple- 
bift  10  Law  J.  Rep.(N.8.)a.B.  72;  9  Dowl.  P.C.  569, 

(L)  Writs  op  Possession  and  Restitution. 

Where  a  defendant  in  ejectment  having  been  put 
out  of  possession  by  the  sheriff  and  possession  given 
to  the  lessor  of  the  plaintiff,  afterwards,  on  the  same 
day,  forcibly  resumed  possession  of  the  premises, 
the  Court  ordered  a  writ  of  restitution  to  issue 
within  a  week,  the  defendant  paying  the  costs  of 
the  application  for  the  writ  Doe  d.  Pitcher  v.  Roe, 
9  Dowl.  P.C.  97 1. 

Where  a  judgment  in  ejectment,  signed  for  want 
of  a  plea,  has  been  set  aside,  after  possession  de- 
livered! on  payment  of  costs  by  the  defendant,  and 
on  terms  that  possession  should  be  restored  if  the 
plaintiff  should  fail  to  proceed  to  trial,  the  Court 
will  award  a  writ  of  restitution,  after  failure  on  the 
part  of  the  plsintiff  to  try,  though  there  has  been 
no  decision  on  the  merits.  Doe  d.  Stratfordv,  Shail, 
13  Law  J.  Rep.  (n.s.)  Q.B.  821 ;  2  Dowl.  &  L.  P.C. 

WTiere  a  rule  of  court  in  an  action  of  ejectment, 
required  possession  of  certain  premises  to  be  de- 
livered up,  but  did  not  mention  by  whom,  the 
Court  refused  to  make  a  rule  absolute' for  an  attach- 
ment against  the  tenant  in  possession  for  not  deliver- 
ing them  up;  and,  as  he  was  a  stranger  to  the 
^ectmeot,  also  refused  to  grant  a  rule  requiring 
him  to  deliver  up  possession.  Doe  d.  Lewie  v.  Ellis, 
9  Dowl.  P.C.  944. 

Where,  in  ejectment,  a  writ  of  habere  facias  pos- 
^  seesionem  has  been  executed  in  respect  of  the  pre- 
mises in  question,  and  possession  has  been  given  to 
the  lessor  of  the  plaintiff  but  the  tenant  subse- 
quently comes  and  forcibly  dispossesses  him,  the 
Court  will  grant  a  new  writ,' but  the  rule  for  such 
Writ  Is  only  nisi  in  the  first  instanee.  Doe  d.  Lloyd 
V.  Roe,  2  Dowl.  P.C.  (n.s.)  407. 

(M)  Stating  and  Setting  aside  Procebdinos. 

[See  Doe  d.  Legh  v.  Roe,  anU,  (A).] 

Where  a  rule  was  obtained  for  staying  proceed- 
ings in  ejectment  until  the  costs  of  former  actions 
of  ejectment  and  for  mesne  profits,  were  paid 
on  the  ground  of  the  same  title  being  again  in 


dispute,  the  rule  will  be  discharged  if  the  leesr 
of  the  plaintiff  swears  generally  uiat  bis  claim  is 
not  founded  on  the  saitfie  title  as  was  prenoMiy 
litigated,  although  he  does  not  state  vnder  what  tide 
he  does  claim.  Z>oed.  BmUey  y.  BentuU,  9  DovL  Pi3. 
1012. 

Where  several  successive  ejeetments  hare  been 
brought  to  recover  certain  property,  but  none  of 
them  have  been  tried,  the  Court  will  not  atay  piD> 
ceedings  in  a  subsequent  ejectment,  until  the  coste 
of  the  fbrmer  ones  have  been  paid.  Dot  d.  Bltdt- 
hum  V.  StandUk,  2  DowL  P.a  («.«.)  M. 

Where  several  actions  of  ejectment  have  ban 
unsuccessfully  brought,  contesting  tbe  title  to  eer- 
tain  premises,  if  possession  is  obtained  of  those 
premises  in  a  subsequent  action  of  ejectmeat, 
founded  on  the  same  title,  as  upon  a  vacant  posses- 
sion,  the  Court  will  compel  the  lessor  of  the  plaintiff 
to  stay  his  proceedings,  until  the  costs  of  the  fonner 
ejectment  are  paid.  Harvey  d.  Beai  v.  R^ar,  2 
Dowl.  P.C.  (n.s.)  75. 

The  Court  refused  to  stay  the  proceeedings  iaaa 
action  of  ejectment,  brought  in  respect  of  a  fin- 
ieiture,  upon  the  ground  that  anoUier  action  of 
ejectment  was  pending  in  the  Queen's  Bench,  be- 
tween the  same  parties,  to  recover  the  same  pie- 
mises,  upon  a  forfeiture,  which  it  appeared  was  aate- 
cedent  to,  and  entirely  distinct  fhim,  that  wbidi 
formed  the  subject  of  the  suit  in  this  Court.  Dm 
d.  Henry  Y.  Gustard,  2  Dowl.  P.C.  (n.8.)  615. 

The  ancestor  of  the  defendants,  in  an  eject- 
ment, brought  ejectments  for  lands  in  county  A, 
and  other  lands  in  county  B,  in  1827  and  1828, 
against  the  present  lessor  of  the  plaintifl^  under  tbe 
same  title;  in  the  first  of  which  he  succeeded,  bat 
in  the  latter  of  which  he  failed.  The  present  lessor, 
as  to  the  lands  so  recovered,  then  attorned  and  be- 
came tenant,  but  the  costs  of  each  of  these  ejectments 
were  never  paid.  Upon  an  application  to  stay  pro- 
ceedings until  the  payment  of  costs  of  another  eject- 
ment brought  against  the  present  lessor  of  tbe  plaia- 
tiff,  by  the  present  defendants,  in  1842,  in  which  he 
had  au&red  judgment  by  default  through  a  mistike: 
— Held,  that  the  Court  would  not  stay  the  proceed- 
ings unless  the  defendants  would  undertake  not  to 
avail  themselves  of  the  title  of  their  anoestor,  liti- 
gated in  1828.  Doe  d.  Evans  y,  Snead,  IS  Law  J. 
Rep.  (n.s.)  Q.B.  252 ;  2  Dowl.  &  L.  P.C.  119. 

The  rule  for  judgment  against  the  casual  eje^r 
having  expired  on  the  29th  of  November,  a  partjr, 
claiming  to  be  landlord,  obtained  a  summons  fer 
particulars  of  the  premises,  with  a  stnv  of  proceed- 
ings, another  for  time  to  appear  and  plead  On  tbe 
second  summons,  the  Judg^  made  an  order  for  the 
landlord  to  have  a  week's  time  to  plead  after  de- 
livery of  particulars,  and  on  the  first  summooaaiade 
an  order  for  particulars,  in  which,  by  mistake  of 
the  Judge's  clerk,  as  was  alleged,  the  clause  for  a 
stay  of  proceedings  was  omitted.  Judgment  having 
been  signed  by  the  lessors  of  the  plaintiff  on  the 
24th  of  December,  and  a  summons  for  setting  it 
aside  as  irregular,  having  been  obtained,  retaioable 
on  the  7th  of  January,  and  adjourned  till  tbe  14tfa, 
the  Judge  refused  to  hear  counsel  at  chambers,  on 
the  ground  that  it  was  not  usual  to  hear  them  in 
term,  and  he  set  aside  the  judgment,  with  costs,  on 
the  ground  that  the  order  for  particulars  operated 
as  a  stay  of  proceedings.    The  Court  held,  firstf 
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thai  an  order  for  pwtionlait  did  not  (^i»te  »»  a  stay 
of  proceedingB,  unlen  It  contained  a  clause  to  that- 
cibet}  aecQiidly,  tbat  the  rule,  as  to  not  bearing 
coaDwl  in  fetm.  only  applied  to  summonses  ori- 
fniaallj  Tdnnable  In  teim»  and  they  rescinded  the 
Judge's  order,  without  costs,  and  ordered  the  judg- 
ment to  he  set  aside,  with  costa  to  be-  paid  by  the 
defiondamt.  Doe  d.  Boberti  r.  JUe^  14  llaw  J.  Aep. 
(K.a.):^Gfa.  101;  13  M.  &  W.  6»1 }  2  Dowl.  &  L 
P.C.  «7S. 

VUkdet  the  statute  4  Geo.  2.  c.  28.  s.  4.a  sub-lessee 
of  the  original  tenant  or  bis  assignee  may  apply  to 
stay  proceedings  upon  payment  of  the  rent  and 
eosta  in  an  aedon  oi  ejeetmenty  bxooight  upon  a  for- 
feiture,  by  reason  of  the  non-payment  of  the  rent 
•caervcd  by theorigiaal  leaae.  Dm  d.  Wyattv,  Byron , 
14  L&w  J.  Bep.  (1I.S.)  C.P.  207. 

(N)  Costs. 

If.  fiending  a  rule  Ua  ■  new  trial  in  ^ectment, 
the  lessor  of  the  plaintiff  dies,  the  defendant  is  not 
entitled  to  have  aeeurity  Ux  costs  before  the  nUe  is 
argnecL  Doe  A.  Cozens  y.  Cozons,  10  Law  J.  Rep.(N.s.) 
Q.B.  SS7;  1  OB.  603;  1  G.  &  D.  503;  9  DowL 
P«C.  1040. 

A  Judge  at  diambers  has  no  authority  to  mahe 
an  order  that  a  defendant  in  ejectment  be  at  liberty 
to  enter  aatiafaetion  on  the  roU,  unless  the  plaintiff, 
who  haa  ofataoned  a  verdict,  tax  his  costs  within  a 
month. 

Dleftim— -Plaintiff  in  ejectment  cannot,  in  an 
actioa  £»r  mesne  profits,  recover  extra  costs.  Boe  d. 
Drax  Y.  FiUitter,  12  Law  J.  ^tep.  (s^,)  Exch.  188 ; 
11M.&W.80. 


ELECTION. 

[See  Indictment — Parliament.] 


ELEGIT. 


[See  Mortgage,  Equitable  Mortgage — Prac- 
tice— Sheriff.] 

.  Where  rent  became  due  after  the  delivery  of  a 
writ  of  eUgii  to  the  sherifl^  and  before  the  inquisi- 
tion thereon: — Held,  that  the  execution  creditor 
was  not  entitled  to  the  rent  Sharp  v.  Key,  10  Law 
J.Rep.(ii.a.)£xeh.d04;  8M.&W.379;  9  Dowl. 
P.C.  770. 

Section  16.  of  3  Geo.  1.  c.  15.  restrains  the  she- 
riff from  takkig  any  greater  £ee  for  executing  a 
writ  of  elegit,  by  extent  of  real  estates,  than  twelve 
peaee  for  every  twenty  shillings  of  the  yearly  value 
of  the  lands  extended  under  the  writ.  Nash  y,  Allen, 
12LawJ.Rep.(ii.8.)aB.298;  1D.&M.16. 


EMBEZZLEMENT. 

(A)  The  Offxmcb,  and  who  may  bs  convicted 

OF  IT. 

(B)  Bt  Clerks  and  Servants. 

(C)  By  Brokbr«. 

(D)  Indictment,  Form  of,  and  Demurrer  to. 


(A)  The  Offence,  and  who  mat  be.- convicted 

of  it. 

Embezzlement  necqssariW  involves  secrecy  and 
concealment.  If,  therefore,  mstead  of  denying  the 
appropriation  of  property,  the  prisoner  in  rendering 
his  account,  admits  the  appropriation,  alleging  a 
right  in  himself,  no  matter  how  unfounded^  or 
setting  up  an  excuse  no  matter  how  frivolous,  lus 
offence  in  tsking  and  keeping  is  not  embezzlement. 
JUgina  V.  Norman,  Car.  &  M.  50]. 

It  was  proved  that  a  post-ofHce  letter  carrier  was 
in  the  daily  habit  of  calling  at  the  lodge  of.  the  G 
Infirmary,  and  there  receivmg  letters  with  a  penny 
on  each,  to  prepay  the  postage  ;  and  that  he  ioA 
them,  with  the  penny,  to  the  G  post-office ;  and 
that  during  his  iUness,  a  parsoa  who  had  performed 
his  duties,  did  the  like.  There  was  no  evidence  of 
any  appointment:— Held,  in  an  indictment,  under 
the  statute  2  Will.  4.  c.  4.  s.  1,  for  embezzling 
some  of  the  pence  thus  received,  that  this  was  evi- 
dence to  go  to  the  jury,  that  the  pence  were  received 
by  the  prisoner  by  virtue  of  his  employment  as  a 
letter  carrier.    JUgina  v.  Townsend,  Car.  &  M.  178. 

A  clerk  of  a  joint- stock  banking  company  estab- 
lished under  the  statute  7  Geo.  4.  c.  46,  may  be 
convicted  of  embezzling  the  money  of  the  company, 
although  he  is  a  shareholder  or  partner  in  such 
company.    TUgina  v.  Atkinson,  Car.  &  M.  525. 

A  person  employed  by  A  B  to  sell  goods  for 
him  at  certain  wages,  may  be  convicted  of  embez- 
zlement as  the  servant  of  A  B,  though,  at  the  same 
time,  employed  by  other  persons,  and  for  other 
purposes,    Regina  v.  Batty,  2  M.  C.C.  257. 

(B)  By  Clerks  andSeavants. 

It  is  embezzlement  in  a  clerk  of  a  friendly  society 
fraudulently  to  withhold  the  rents  of  a  house  col- 
lected in  the  course  of  his  duty  as  clerk ;  and  he 
may  be  laid  to  be  the  clerk  or  servant  of  the  trustees 
to  whom  the  house  was  conveyed,  if  appointed  either 
by  them  or  the  society.  It  is  no  defence  that  the 
business  of  the  society  has  not  been  conducted 
according  to  the  statute.  Regina  v.  Miller,  2  M.  C.C. 
249. 

If  a  person,  whose  duty  it  is  to  receive  money 
for  his  employer,  receive  money  and  render  a  true 
account  of  all  the  money  he  has  received,  he  is  not 
guilty  of  embezzlement,  if  he  absconds  and  does 
not  pay  over  the  money  (  but  if  he  had  received 
the  money,  and  had  rendered  an  account  in  which 
it  was  omitted,  this  would  be  evidence  to  shew  that 
he  had  embezzled  the  amount. 

The  collector  of  a  water  company,  as  was  his 
practice,  gave  the  prisoner,  who  was  the  turncock, 
three  receipts  for  water  rents,  desiring  him  to 
receive  the  amounts.  On  a  subsequent  day,  the 
collector  asked  the  prisoner  if  he  had  received  the 
amounts,  when  he  said  that  he  had,  and  would  pay 
them  over  on  the  following  Monday;  instead  of 
which  he  absconded: — Held,  no  embezzlement, 
Begina  v.  Creed,  \  Car.  &  K.  63. 

It  was  the  duty  of  a  clerk  to  receive  money  for  his 
employer,  and  to  pay  wages  out  of  it,  and  to  make 
entries  of  all  monies  received  and  paid  in  a  book, 
and  to  enter  the  weekly  totals  of  receipts  and  pay- 
ments in  another  book,  upon  which  last  book  he, 
from  time  to  time,  paid  over  his  balances  to  his 
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employer.  The  clerk  having  entriei  of  weekly 
payments  in  his  first  book  amounting  to  25 Ly  he 
entered  them  in  the  second  book  as  S6L ;  and  two 
months  after,  in  acoounting  with  his  emplover  by 
these  means,  made  his  balance  \0l.  too  little,  and 
paid  it  over  accordingly: — Held,  that  the  clerk 
could  not,  en  these  fact*,  be  conTicted  of  embezzle- 
roent,  without  it  being  shewn  that  he  had  received 
B4mie  particular  sum  on  account  of  his  employer, 
and  had  converted  either  the  whole  or  part  of  that 
sum  to  his  own  use.  Regma  ▼.  Chapman,  1  Car. 
fr  K.  119. 

It  was  the  duty  of  a  servant  authorized  to  receive 
money  for  his  employer,  to  account  to  his  employer 
on  the  evening  of  every  day  for  the  money  received 
by  him  daring  the  day  ibr  his  employer,  and  to  pay 
over  the  amount  He  received  three  sums  for  his 
employer  on  three  different  days,  and  neither 
accounted  for  those  sums,  nor  paid  them  over.  He 
never  denied  the  receipt  of  them,  or  rendered  any 
written  account  in  which  they  were  omitted : — 
Held,  that  if  the  servant  wilfully  omitted  to  account 
for  these  sums,  and  pay  them  over  on  the  respective 
days  on  which  he  received  them,  these  were  em- 
bezzlements, and  that  such  wilful  omissions  to 
account  and  pay  over  were  equivalent  to  a  denial 
of  the  receipt  of  them.  Regina  v.  Jackton,  1  Car. 
H  K.  884. 

(C)  By  Brokebb. 

An  indictment  on  stat  7  &  8  Geo.  4.  c  29.  s.  49. 
against  a  broker  for  embezzlement  of  a  security  for 
money  must  allege  a  written  direction  to  him  as  to 
the  application  of  the  proceeds.  Reginay,  Golde,  2 
M.  8r  R.  425. 

(D)  Indictmbnt,  Form  of,  and  Demurrek  to. 

An  indictment  for  embezzlement  which  charges 
in  one  count  that  within  six  calendar  months  the 
prisoner  receivfrf  three  sums,  laying  a  day  to  the 
reeeiptof  each,  and  that  "  on  the  several  days  afore- 
said*' the  prisoner  embezrled  these  sums,  is  bad, 
beoause  it  does  not  shew  that  the  sums  were  esi- 
hn%M  within  six  months  of  each  other ;  and  this 
objection  ought  to  be  taken  on  demurrer. 

Whether  three  acts  of  embezzlement  can  be 
charged  in  eite  c«mu  in  an  indictment,  oiMrre ;  but 
the  correct  course  is  to  put  each  charge  of  embezzle- 
ment into  a  separate  count. 

Where  a  prisoner  in  a  ease  of  felony  has  in  the 
absence  of  his  counsel  pleaded  to  an  indictment 
which  is  objectionable  on  demurrer,  the  Judge  will, 
on  the  application  of  the  prisoner's  counsel,  allow 
the  prisoner  to  demur  before  the  evidence  is  gone 
into. 

In  a  case  of  embezzlement,  if  a  prisoner  demurs 
to  the  indictment  and  the  demurrer  be  decided 
against  him,  he  may  still  plead  over  to  the  felony 
and  take  his  trial  R9gim  v.  Pwtktm^  Car.  &  M. 
617. 


of  a  writ  of  error.     Boremdk  v.  Brown,  1  Dowl.  EC. 
(k.8.)  281. 

A  writ  of  error  will  not  lie  upon  a  judgment 
entered  up  under  section  7.  of  the  Interpleader  Act, 
1  &  2  WllL  4.  c.  58,  on  a  feigned  issue  directed 
under  that  act,  such  judgment  not  being  similBr  to 
an  ordinary  judgment  in  an  action. 

A  writ  of  error  may  be  quashed  by  a  eomt  of 
error,  not  only  ibr  a  want  of  authority  appireot 
on  the  face  of  the  writ  itself,  but  also  for  a  tunilar 
defect  appearing  on  a  comparison  of  the  writ  sad 
record  sent  up  in  pursuance  of  it,  as  where  itappean 
that  no  judgment  has  been  entered  correspouding 
with  that  stated  in  the  writ,  and  which  the  court  of 
error  is  authorized  to  examine. 

Therefore,  where  the  writ  of  error  was  to  examine 
the  errors  in  a  judgment  in  an  action  between  the 
parties,  and  the  record  produced  sbew^  a  judgment 
not  in  an  action,  the  Court  quashed  the  writ  at 
being  idle  and  useless.  Ki»g  v.  Shmmemds,  14  Law 
J.  Rep.(N.8.)a.B.248. 

Where,  on  an  assignment  of  errors,  the  phoBtiif 
in  error,  who  was  in  custody,  had  obtained  a  verdie^ 
the  Court  refused  to  order  a  reversal  of  the  jadg- 
ment  below,  until  four  days  after  the  trial  had 
elapsed.  Sexton  y,  Attrop^  11  Law  J.  Rep.  (X.S.) 
Exch.  89;  1  DowL  P.C.  (N.8.)14. 

Where  a  defendant  in  execution  sued  out  a  wxit 
of  error,  coram  wtbit,  five  months  after  judgment 
signed,  the  Court  ordered  his  discharge  out  (rf  cus- 
tody, unless  the  plaintiff  carried  in  the  rolL  Alttnf 
V.  Sexton,  1  Dowl.  P.C.  (n.s.)  83. 


ESCAPE. 


ERROR. 

This  Court  will,  by  consent  of  the  parties  lo  a 
suit,  allow  a  verdict  on  an  issue  to  be  made  the 
subject  of  a  proceeding  in  error.  Ctnutvn  v.  Lvrd 
Nwt^t,  1  ColK  862. 

The  Court  has  no  power  to  set  aside  the  allowance 


[See  Misdemeanour — Sheriff.] 

To  an  action  against  the  marshal,  &c.  forflie 
escape  of  a  prisoner  in  custody  fbr  a  debt,  it  is  a 
good  defence  that  the  prisoner  escaped  without  the 
knowledge  of  the  marshal;  that  he  afterwards  vo- 
luntarily returned  into  custody,  and  hat  been  kept 
in  custody  from  the  time  of  his  return  up  to  the  time 
of  action  brought. 

Plea  to  such  an  action  stating,  that  after  the 
return  of  the  prisoner  into  custody,  *'  he,  the  defen- 
dant, did  thereupon  keep  and  detain,  and  always 
from,  thence  hitherto  hath  kept  and  detained,  and 
before  and  at  the  time  of  the  commencement  of  this 
suit  kept  and  detained,  and  still  doth  keep  snd 
detain,  the  said,"  &c.  RepUoation,  ife  imurii,  sod 
issue  thereon : — !fi[eld,  first,  that  the  words,  "  fiom 
thence  hitherto,"  referred  to  the  time  the  writ  was 
issued,  not  to  the  tioie  of  plea  pleaded. 

Secondly,  that  these  words  might,  at  all  events, 
be  rejected  as  surplusage,  and  that  the  repHcatien 
only  putting  in  issue  the  material  allegation  of 
the  plea,  the  plaintiff  could  not  give  evidence  to 
ahew  that  the  prisoner  had  escaped  from  custody 
after  the  commencement  of  the  suit 

By  Tutial,  C,J. — Evidence  of  such  subsequent 
escape  is  not  admissible  to  shew  the  defendant's 
knowledge  of  the  escape  for  which  the  action  is 
brought 

By  Coltman,  J.  and  Erskine,  J.,  that  it  is  admis- 
sible. 

Semblt-^y  ColtaMm,  /.  and  Ertkine,  J.)'-I(  eri- 
dence  is  tendered  for  the  purpose  of  proving  thst 
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wU^  is.not  Kif*i{ft  W^vM  M!f »^<?i^PW  TVPC*«d  by 
th^' Judge  at  IV Ml  jPrm^'it  is  no  sufficient  ground 
for  a  Dew  trial,  tbat  such  evidence,  was  admissible 
folftS^  purpose  of  proving  tfmt  which  is  in  issue, 
!  It  was  offered  for  that  purposo  at  the  trial. 
^  y.'Cht^man,  10  JUaw  J.  Rep.  Cn.«.)  C.P»  156; 
2M.  &  <T.  921;  3  Sc..(N.si,)  238. 
.  A  Dri«OQer  in  the  Marshalsea  ohtaine4  ai^  order 
of^nie  Insolvent  Court  Coj;  his  dl^^arge  a»  soon  m 
he^  should  h^ve  1)^n  in  omtodj  fifteen  months, 
liGring  thaijperiod  he  was  brought  up  by  a  writ  of 
habeas  ccrpHt  cuflfk  cam^t^efoiq  thj^.C^ntrJ  Cliimnal 
Court^  to  plead  to  an  iiuLicbnent  for  perjuryr  H^ , 
p^aded  notguil^^  aud  traver^^d  to  thf  oext  ^sions,  - 
The  Court  committed  him  tq  !l^ewgiM«  fA  default , 
of  bail.  Haviog.  fpun^  hail,  the.l^eq)^  witJUout 
any  further  warrant  o;^  written,  ord^r^  carried  him 
b^ck  to  the  Harshalsea^  wh^e  he  wa^  detained  in, 
custody,  oat  of  which  he  ro^d^  his  escape*  hefore 
the  expiration  of  (he  nfU)pn  ^loaths  ;-7-Held|  that 
such  custody  was  not  legal  ;^aii^  th^it  an  action 
cpuld  not  be  n^aintained,  against  the  marshal  for  bis 
escape,  even  altnough  he  had  received  the  prisoner 
with  knowledge  of  the  facts.  Coutant  v.  Chapman^ 
11  taw  J.  Rep.  {va)  CLB.Hl;  2  aR.  771; 
2  G.  &  D.  780. 


ESCHEAT. 

Vndcr  the  3  &  4  Will.  4.  c.  104,  the  esUtc  of  a 
lord  ofa  manor  hy  esch/sat  is  assets  for  payment  of 
the  debts  of  the  tenant,  who  dies  without  heirs. 
EooMt  v.  Broum^  1 1  Law  J.  Rep.  (n.8.)  Ch.  349 ;  5 
Bea.114. 

A  tenant  in  fee  simnU  of  lands  held  of  a  manor 
mortgaged  the  same  mr  a  long  term  of  years,  and 
died  without  bsart^  l^  wiiidi  tbe- freehold  escheated 
to  the  lord : — Held,  that  the  equity  of  redemption 
passed  to  the  lord,  as  an  interest  in  the  land  not 
parted  with  hy  the  tenanti  and  that  the  lord  waa  en- 
titled to  redefsm  the  mortgage.  Dpimms  v.  M^rrit, 
13  Law  J.  Rep.  (M.a.)  Ch.  837;  3Hare,S94. 


ESTATE  TAIL. 

A  decree  directing  the  owner  of  a  leg^l  estate  to 
do  such  acts  as  are  requisite  to  bar  the  estate  tai^ 
but  which  are  incomplete  at  his  death,  is  not  binding 
on  the  succeeding  issue  in  tail.  Prtrnk  ?.  Mam" 
vwring,  2  Bea.  lU. 


ESTOPPEL. 

[See    EJECTMVllT>^PLKAinirei--V£ND<yS    A9D 

PuBCKAffEB.} 

H  died  in  1816,  having  bequeathed  a  legacy  to  a 
woman  who  afterwards  married  the  plaiotilT.  Ifi 
December  1825,  the  two  executors  of  H  gave  tho 
plaintiff  a  written  acknowledfi^ment,  whereby  they 
separately  and  jointly  acknowledged  that  they  ow«d 
the  plaintiff  150/.  for  the  legacy,  50/.  for  interest. 
In  1835  the  plaintiff's  wife  died.  Hatters  of  busi- 
ness having  occurred  between  the  plaintiiT  and  the 
executors,  in  ^i^i^  mutual  ^Busands  and  accounts 
arose,  the  plaintiff,  in  September  1839,  brought  hii 
action  against  the  executors  to  re<{over  whut  he 
alleged  to  be  due  on  those  accounts,  including  tht 

Digest,  1840—1845. 


200/.  laentioiied  in  the  memonuiduni,!  andfiotomsii 
thereon.  In  this  action  tke  d*fe»dants  pleaded^ 
separately,  and  one  of  them  paid<  4^/.  inte  court, 
which  the  plaintiff  received,  and  abAndoned'the' 
ai^tipn  aa  to  him.  The  plaintiff  tlieo  fiUd  bis  .biUt 
agiMnet  both  defendants  for  paymest  of  ih«  leg^cQKii 
and  in  defence  to  the  bill  the  delfMidiiHe»  aM0bi9st> 
other  things,  inidsted  bjr  thour  anewti*  <»  the  St^Mitfrf 
of  LiffutatioM  (etM.  ^  &  4  Will,  4^ o^  £7)»:«nil  that:* 
the  action  vaa  ahaf  to  4ha  demiMidMW.eqAitijf  tKm 
H«14  Ihat  thei  p9ooeed4ng«\in  ih#  Aetiom  did  not- 
necessarily  amount  to  an  estoppel  of  theKftfiil^o^ 
ewttty  r  hfit,  t^i^  inrOv^l^iUQyrnMDf^  Ike  tlftcii&y 
of  .tbf^^^i^Ki^  vr^  ooo^peten^  6>«r|twe  4(0iMI  ^io«* 
q|^^  ^.^hat  acopiii^  the.i4^  wa».p^ript9  ednvto 
ii^tV'iic^p.  JUfUion^Y^GiarlhlY.MiCMQtQMhl 
,  Au  estoppel,  which  is  m^t*. pleaded e^'MHih^ is  M»t> 
co^clttsive^  but,  if  g'Kv^m.fm,  evi449c%rle«ve«;t|hie* 
lUafter at  larffe  before  the^jory^^      .f*  i..:  )      '    .  >-^r 

Where  a  statement  of  a  partieulaK /act  isi  made  ift- 
the  recital  of  an  instruiyieiit  andeis  seal^and  «i«oiW/ 
tsact  is  made  with  re&renoe  to  ,thi^  reeititlrr  as  Ibef  I 
tween  the  parties  thereto,  end  in  an^iotMU  upoMthe* 
instrument,  it  is  not  oompeteht  for  tlie  pipsty  bouudt 
to  deny  the  recital.    And  a  recii»l  in  an  ipatwmeiit . 
not  under  aeal,  may  be  suob.ae  to  be.eonolttaiY)e^to>. 
tho  same  extent    But,  in  an  aetion  ooUajterW  toith* . 
deed,  such  a  statement,  though  it  would  be  flvidcoee/ 
would  not  be  conclusive  evidence  of  the  fact  so 
stated ;  (i  fortiori,  it  would  not  be  conclusive,  if  the 
matter  alleged  were  wholly  iaunaterial  to  the  oon- 
traet.    In  such  case,  evidence  ia  admieeihle  to*  ahttw 
that  an  admission  contained  iu  the  deed  «raarinc«ai«^' 
siderately  made,  and  ia  not  entailed  to  weight  at 
proof  of  the  fact  which  it  is  used  to  ettabltth.     Qmy 
penter  v.  Bulier,  10  Law  J.  Rep.  (n.8.}  Exch.  993 1 
8M.&W.209.  '     ^ 

To  an  aetion  of  covenant  4ga|iietthe  Midgneeiof 
a  lease,  of  whi«k  the  declaration  avefred  thai  th« 
party  under  whom  the  deieodant  «laimed  exeeuted. 
the  counterpart;  —  Held,  that  •>  pUa  that  .thei< 
indenture  was^not  exeouted  b]r.thepiIaintiiia«ior'|^,;, 
any  a^t  of  the  plaintifiSs  thereunto  lawfully  ^he-rH 
naod  m  writings  was  no  answer,  ^oe/tmi  H)  fVhimmh' 
12  Law  J.  Rep.  (jslb.)  C.P.  58 ;  ^M.^  G.  801.    ; 

Debt  upon  an  indenture  fos  breaGhi  of  c^voDimt 
to  pay  600/.  and  interest    The  defendant  fh^Mt 
by  way  of  estoppel,  the  record  in  a.priof  actioQ^t 
between  the  same  parties,  on  a  bond  oooditiooed  iog . 
peyvtent  of  the  same  6Q0L  and  interest^  in  vbif h 
aetion  the  defendant . pleaded  that  the*  bond.  W9. 
given  in  p^nrsuance  of  a  cqrroptJig^msmeol*  and  for* 
the  purpose  qS  securing  i^  centniu  debt  and  nsu^eiini  . 
interest^  tp  which  the  plalnti^  sep)ied»  that  the.bffnd)  r 
'*was  not  made  by  the  defendant  in  pursuance  Qf^i. 

or  up^n*  th^,M)dncerrupt.^d  uAlivw<uloag^e9entf 
or  for  ti|e  purpose; i^  the  ^d.pjea  *?M»rfiffp»d/V*nd.t 
that  issue ,FiMi  ioineq  thei;eqivai^^und  A)r,the,4e*«, 
fendant  zrrHeld,  no  ^stqpp^,  ifiasniuci  A^  ^f^, 
of  an  usurious  agreement  was  not  in  issue,  nor  W4f  w 
the  same  admitted  on  the  record  by  reason  of  that 
allegation  not  having  been  traversed.      Carter  ▼. 
James,  13  Law  J.  Rep.  (ir.Sv)  Hxth.  873  j  13  M.  &  W. 
]37f  2Dowl.&L.PX.236.    i  >;i 

A  demise  by  deed, at  a.ce^in  rant  of  the  divjit, 
deuda  to  arise  from  railway  shAresy.cQnfcaioed.  ^ 
covenant  to  pay  the  rent  Upon  i^if  actioiii  on  tihia 
covenant,  thus  deqlaratiaa  conunenced  by  stating, 
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ESTOPPEL— EVIDENCE. 


tb»t  the  plaintiff  wai  poaseesed  of  or  entitled  to 
shares  in  a  certain  railway  cumpany,  and  then  stated 
the  deed  of  demise,  and  set  out  the  inatMrial  portions 
of  the  deed,  the  covenant  to  pay  the  rent,  and  a 
breach  of  that  covenant  The  deed  was  set  out 
upon  oyer.  The  defendant  pleaded,  that  the  plain- 
tiff was  not  possessed  of  or  entitled  to  shares  in  the 
said  railway  company: — Held,  upon  special  de- 
murrer, that  the  defendant  was  estopped  by  the 
deed  from  pleading  the  above  plea,  notwithstanding 
that  the  fact  of  the  plainti^s  possession  of  the 
sharea  was  stated,  independently  of  the  deed,  in  the 
introductory  part  of  the  declaration. 

Held  also,  that  the  estoppel  sufficiently  appeared 
upon  the  pleadings,  and  that  it  was  not  necessary  to 
reply  it.  Bjeckett  y,  Bradley ,  14  Law  J.  Rep»  (n.8.) 
C.P.  3. 

By  the  act  for  building  a  bridge  over  the  Thames 
at  Staines,  the  Commissioners  were  empowered  to 
raise  money  by  mortgage,  and  to  convey,  as  a 
security,  "  the  said  bridge  and  the  toll-houses  and 
all  the  tolls,  and  all  right,  title,  and  interest  to  the 
same,"  according  to  a  form  of  mortgage  contained  in 
the  act,  tohold  till  the  money  borrowed,  with  interest, 
should  be  paid  and  satisfied.  The  act  contained  no 
clause  as  to  ejectment,  or  the  parties  recovering  on 
their  own  demises  only,  as  in  the  General  Turnpike 
Act.  To  an  ejectment  brought  against  the  clerk  of  the 
Commissioners,  by  one  who  was  not  the  first  mort- 
gagee, to  recover  possession  of  the  bridge,  toll- 
houses, and  tolls : — Held,  that  the  Commissioners 
were  estopped  by  their  own  deed  from  putting  in  a 
prior  subsisting  mortgage  to  defeat  the  action  by 
shewing  that  all  the  legal  estate  had  passed  to  the 
prior  mortgagee,  and  this,  notwithstanding  that,  as 
Commissioners,  they  were  not  acting  for  their  own 
benefit,  but  in  a  public  capacity.  Doe  d.  Levy  v. 
Home,  12  Law  J.  Rep.  (N.8.)  aB.  72 ;  3  aB.  757 ; 
ZQ,^J>,  239. 

The  acta  in  pais,  which  bind  parties  by  way  of 
estoppel,  are  acts  of  notoriety,  not  less  formal  and 
lolemn  than  the  execution  of  a  deed ;  as  for  instance, 
livery,  entry,  acceptance  of  an  estate,  and  the  like. 
Luim  V.  Reed,  13  Law  J.  Rep.  (n.b.)  Ezch.  877;  13 
M.  &  W.  285. 

Trespass  quare  cUutsum /regit  against  A  and  B. 
Plea,  a  justification,  shewing  title  in  A,  giving  ex- 
press colour  to  the  plaintiff,  and  stating  that  A,  aa 
rightful  owner,  and  B,  as  his  servant,  broke  and 
entered,  &c  Replication,  a  nolle  prosequi  as  to  A, 
and  as  to  B  an  estoppel  by  matter  in  pais,  viz.  that 
before  the  time  when,  &c  B  had  demised  the  locus 
in  quo  to  the  plaintiff,  aa  tenant  from  year  to  year, 
and  that  the  tenancy  was  still  continuing  at  the  time 
when,  &c.  Rejoinder,  traversing  the  continuance 
of  the  tenancy.  After  verdict  for  the  plaintiff^ — 
Held,  that  the  record  disclosed  no  ground  for 
arreating  the  judgment  Darlington  v.  Priichard,  12 
Law  J.  Rep,  (n.s.)  C.P.  84 ;  4  M.  &  G.  783  ;  5  Sc. 
(K.S.)  610 ;  2  DowL  P.C.  (n3.)  664. 


EVICTION. 

[See  Landlord  and  Tenant.] 


EVIDENCE. 

[Tender  op,  at  Nisi  Priub,  see  Practice.  And 
see  Account  Stated — Identity— PBODuaioH 
OF  Documents — Stamp — Witness.] 

(A)  In  obneral. 

(B)  Records  and  Judicial  Procexoisos. 

(C)  Public  iNaTRUMBNTB. 

(D)  Private  WRiTiNoa. 
(a)  Deeds* 

(6)  mils. 

(e)  Agreements* 

(d)  Letters 

{€)  Receipts, 

(/)  Cheques. 

(g)  Entries. 

(h)  Other  IVritings. 

(E)  Dbpositions  on  Oath,  and  FoRatR  En- 

DENCB. 
(F)    CONFESSTOMS. 

(a)  To  MagistraUs. 

(b)  To  Constables  and  Others, 

(Q)  Admissions. 
(H)  Declarations. 

(a)  In  general. 

(b)  In  Articulo  Mortis. 

(I)  Privileged  Communications. 

(K)  Sufficiency  of,  and  Presumption  arii- 

iNQ  from. 
(L)  Reputation. 
(M)  Notice  to  produce.  [See  (O)  Second*  w 

AND  Parol.] 
(N)  Handwriting. 
(O)  Secondary  and  Parol. 
(P)  Admissible    with    reference   to  ths 

Pleadings. 
(Q)  Practice  (in  EauiTY). 


ETON  COLLEGE. 

Provistons  for  effecting  an  exchange  of  lands  be- 
tween Her  Majesty  and  the  Provoat  and  College  of 
Eton.     5  &  6  Vict  c.  78 ;  20  Law  J.  Sut  263. 


Bills  in  Chancery  to  perpetuate  testimony  xaxf 
be  filed  by  persona  claiming  honours,  titles,  kc-, 
contingent  on  future  events. 

The  Attorney  General  to  be  party  defendant  in 
all  such  suits  m  which  the  Queen  may  have  asy 
esUte  or  intereet  See  5  &  6  Vict  c.  69 ;  20  Law 
J.  Stat  243. 

The  admission  in  evidence  of  certain  official  ano 
other  documents  facilitated  by  8  &  9  Vict  c  113; 
23  Law  J.  Stat  App.  xiiL 

(A)  In  general. 
The  defendant  became  tenant  to  the  plaiodff 
from  year  to  year  by  parol,  and  afterwards  signed 
an  agreement  containing  certain  stipulations  as  to 
the  mode  of  tillage.  An  action  was  brought  for 
the  breach  of  these  stipulations.  The  agieen^f^^ 
was  attested  by  the  plaintiff's  atcward,  who,baTing 
beenapprehendedfor  embezzlement,  had  abscou^' 
and  could  not  be  found  after  diligent  search  at  us 
house  and  at  the  inna  he  was  in  the  habit  of  bt- 
qucnting: — Held,  that  evidence  of  4ti8  signature 
was  properly  received. 
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The  agreement,  on  being  produced,  contained  an 
erasure  in  the  habendum: — Held,  that  the  action 
being  for  the  breach  of  the  stipulations,  the  agree- 
ment might  be  received  in  evidence,  without  any 
explanation  of  the  erasure.  Earl  of  Falmouth  ▼. 
RoberUt  1 1  Law  J.Rep.  (n.b.)  Exch.  180;  9  M.  &  W. 
4d9;    lDowl.P.C.(H.s.)633. 

In  trespass  by  assignees,  for  seizing  a  ship  and 
rudder,  the  plaintiffs  gave  in  evidence  the  exami- 
nation of  the  defendant  before  the  commissioners 
under  the  fiat.  In  it  the  defendant  stated  the  terms 
of  a  written  agreement  between  himself  and  the 
bankrupt,  before  bankruptcy,  relating  to  the  ship ; 
and  a  copy  of  the  agreement,  to  which  there  was -a 
subscribing  witness,  was  appended  to  the  exami- 
nation. Held,  that  this  was  some  evidence  for  the 
joiy  of  the  agreement,  and  that  the  dei^ndant  was 
not  bound  to  call  the  subscribing  witness.  Gost  v. 
QwRtoR,  12  Law  J.  Rep.  (n.8.)  C.P.  178 ;  3  M.  &  G. 
825;  4Sc.(N8.)47L 

By  a  local  act  it  was  required  that  the  trustees 
under  the  act  should  keep  a  book  of  their  proceed- 
ings, '<  and  the  chairman  of  every  meeting  of  the 
said  trustees  shall  subscribe  his  name  at  the  end  of 
the  proceedings  of  the  said  trustees  at  snofa  meeting": 
^Held,  that  a  book  of  proceedings  was  admissible 
in  evidence,  where  the  proceedings  of  each  meeting 
were  signed  by  the  chairman  thereof,  although  it 
appeared  that,  in  point  of  fact,  he  did  not  sign  at 
the  meeting  itself,  or  at  any  other  meeting. 

The  act  required  a  particular  form  of  oath  to  be 
sdministered  by  a  trustee  to,  and  taken  by,  every 
trastee,  and  provided,  that  **  no  person  should  be 
capable  of  acting  who  had  not  subscribed  it  (except 
for  the  purpose  of  administering  the  oath  itself)": — 
Held,  tnat  in  order  to  prove  orders  and  directions  of 
tbe^  trustees,  it  was  necessary  to  give  evidence  of 
their  having  subscribed  the  oath. 

The  book  of  proceedings  contained  a  copy  of  the 
form  of  oath,  with  the  signatures  of  the  several 
trustees  at  the  bottom,  and  dates  opposite  the  names, 
which  appeared  to  be  the  dates  of  their  taking  the 
oath  respectively: — Held,  sufficient  evidence  of 
their  having  subscribed  it,  although  there  was  no 
re^ar  jurat  or  entry  of  the  oath  having  been  ad- 
wmistcred  by  trustees. 

The  act  required  the  shareholders  to  pay  "  to  the 
treasurer": — ^Held,  that  an  order  of  the  trustees  to 
p»y  into  a  certain  bank,  "  to  the  account  of  P  M, 
treasurer,"  was  sufficient 

The  act  provided,  that  "  in  all  cases  where  it 
might  be  necessary  for  the  trustees  to  give  any  no- 
tice in  writing  to  any  person  whatever  under  the 
povisions  of  the  act,'  such  notice  should  be  signed 
in  a  particular  manner : — Held,  that  in  an  action 
gainst  a  shareholder  for  calls,  the  declaration  aver- 
ling  that  the  defendant  had  had  ''due  notice"  of 
such  calls,  to  wit,  "by  notice  in  writing  signed," 
ftc  (in  the  manner  pointed  out  by  the  act),  it  was 
necessary  to  prove  a  notice  signed  in  the  manner  so 
pointed  out,  although  the  act  did  not  contain  any 
express  provision  mat  notice  in  writing  of  calls 
ihould  be  given  to  shareholders. 

The  act  provided,  that  persons  who  had  agreed 
"to  give  or  lend**  money  towards  carnring  its  pur- 
poses  into  elecufion,  should  pay  the  respective 
sams  so  agi«ed  to  be  given  or  lent ;  and  if  any 
person  should  neglect  or  refuse  to  pay  the  same  as 


afbresaid,  it  shouldl)^  lawful  fbr  the  trustees  to  recover 
tbe  same  "  by  action  of  debt  or  on  the  case": — 
Held,  {Coleridge^  J.  duJtntanUj)  that  these  words  gave 
the  trustees  an  option  of  the  form  of  action,  and 
that  debt  lay  on  an  "  agreement  to  lend."  MiUg  V. 
Bough,  12  Law  J.  Rep.  (n.s.)  aB.  74 ;  3  aB.  845 ; 
8G.  &D.  119. 

In  an  action  against  the  registered  proprietor  of 
a  newspaper,  to  recover  the  value  of  certain  articles 
furnished  for  the  newspaper  by  the  plaintiff,  tbe 
defendant's  counsel  proposed  to  ask  the  editor  of 
the  newspaper,  on  cross-examination,  "  Did  you 
not  agree  with  S  that  the  expense  of  editing  the 
paper  should  not  exceed  six  guineas  a  week  V*  with 
a  view  of  shewing  that  S  was  the  real  owner  of  the 
paper : — Held,  that  the  evidence,  tendered  for  that 
purpose  only,  was  rightly  rejected.  Wattt  v.  Lyons, 
18  Law  J.  Rep.  (w.s.)  C.P.  91 ;  (5  M.  &  G.  1047 ;  7 
Sc.  (N.8.)  1000. 

Upon  an  action  for  goods  supplied  for  the  build- 
ing of  certain  cottages,  the  question  was  whether 
the  goods  were  supplied  to  a  builder,  afterwards 
bankrupt,  or  to  the  defendant  who  had  employed 
the  builder.  The  defendant  called  the  builder, 
who  stated  that  the  plaintiff*8  contract  was  made 
with  himself,  and  that  he  had  received  money  f^oni 
the  defendant  in  respect  of  the  cottages: — Held, 
that  he  might  also  be  asked  bv  the  defendant  which 
way  the  balance  was  between  nim  and  the  defendant 
at  the  time  of  the  bankruptcy.  Gerish  v.  Charirtr, 
14  Law  J.  Rep.  (n.s.)  C.P.  84 ;  1  C.B.  18. 

A  brought  an  action  of  trespass  against  B  fbr 
taking  two  tables  and  a  chair.  B  pleaded  not 
guilty,  and  no  other  plea.  It  was  proved  that  B 
took  two  chairs  and  a  table  in  the  house  of  D,  but 
none  of  the  witnesses  knew  A ;  and  there  was 
no  evidence  of  any  kind  to  connect  A  with  the 
goods  taken  in  D's  house : — Held,  that  to  entitle 
the  plaintiff  to  recover  on  these  pleadings,  there 
must  be  some  evidence  to  connect  the  plaintiff  with 
the  goods  taken ;  and  that  if  there  was  no  such 
evidence  the  defendant  would  be  entitled  to  a  ver- 
dict on  his  plea  of  not  guilty. 

If  the  counsel  for  a  party  rely  on  an  act  of  par- 
liament, and  cite  it  as  an  act  to  be  judicially  noticed, 
the  opposite  party  has  no  right  to  insist  that  the 
counsel  citing  it  should  produce  a  copy  of  it  printed 
by  the  Queen*  s  printer.  Faman  v. Dawes,  C ar.  &  M.  1 27. 

A  prisoner  was  indicted  for  killing  a  cow,  and 
in  another  indictment  for  killing  a  calf.  He  had 
pleaded  to  both  indictments,  and  the  jury  were 
charged  with  the  first.  By  a  mistake,  the  evidence 
applicable  to  the  second  -  indictment  was  given, 
instead  of  that  which  {was  applicable  to  the  firbt 
The  mistake  was  discovered  while  the  prisonei^s 
counsel  was  addressing  the  jury :— Held,  that  the 
evidence  properly  applicable  to  the  first  indictment 
should  then  be  given.  Regina  v.  WardUf  Car.  &  M. 
144. 

A  Judge  at  Nisi  Prius  will  not  compel  a  witness 
to  produce  a  document  under  a  subpcewi  duces 
tecum,  if  as  against  the  party  asking  for  its  produc- 
tion, the  witness  has  a  lien  on  the  document 
which  is  called  fbr«    Kemp  v.  Kingf  Car.  St  M4  396. 

In  an  action  on  a  promisaory  note,  the  note  puiy 
ported  to  be  **  For  value  received  -in  Pensanee 
Shares  pursuant  to  annexed  contract ;"  no  contract 
was   in  fact  annexed: — Held,  that  this  special 
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(IcscT^tion  of  th^  eonsUeration  for  the  note  idid  not 
render  it  incumbent  on  the  plaintiff  to  put  ia  any 
contract  or  other  document  beside  the  note  iUclf,  in 
order  to  establiah  hU  case.  Fox  v.  Frith,  Car.  &  M. 
502. 

In  an  action  for  goods  sold  and  delivered,  upon 
the  credit  of  the  defendant,  a  question  as  to  the 
amount  of  defendant's  income  cannot  be  put,  if  the 
evidence  be  tendered  with  a  view  to  shew  the  im- 
probability of  authority  having  been  given  to  pur- 
chase the  goods.  Where,  however,  an  action  was 
brought  against  a  widow  for  dresses  ordered 
and  worn  oy  her  daughter,  who  was  about  to  be 
married : — Held,  that  evidence  of  the  amount  of 
the  defendant's  income  waa  admissible,  as  tending 
to  shew  that  the  dresses  were  not  supplied  upon  her 
credit,  but  upon  the  credit  of  her  daughter's  future 
husband.    Rowe  v.  Polkiiighame,  1  Car.  &  X.  618. 

A  defendant  had  written  a  letter  to  Mr.  H,  the 
plaintiff's  attorney,  who  stated  in  evidence  that  he 
had  written  a  letter  in  answer  to  it,  which  he  gave 
to  the  defendant  at  his  (Mr.  H's)  office  on  the  4th 
of  April.  This  letter  of  the  4th  of  April  being 
called  for  under  notice  to  produce,  the  defendant's 
counsel  stated  that  there  was  no  such  letter,  and 
proposed  to  shew  by  evidence  that  Mr.  H.  had  not 
given  his  letter  to  Uie  defendant  on  the  4th  of  April, 
at  his  office,  as  stated,  because  the  defendant  was  at 
another  place,  and  also  because  Mr.  H.'8  letter  was 
dated  on  the  6th  of  April,  and  was  sent  by  post  on 
that  day.  The  Judge  received  the  evidence  thua 
proposed  to  be  given  for  the  defendant,  before 
allowing  the  plaintiff  to  go  into  secondary  evidence 
of  Mr.  H.'s  letter  of  the  4th  of  April ;  but  held, 
that  such  evidence  was  not  evidence  to  the  jury, 
but  to  himself  only,  and  that  any  part  of  it  which 
was  written  evidence  should  not  be  read  by  the 
officer  of  the  Court,  but  should  be  handed  to  the 
Judge,  and  then  shewn  to  the  opposite  counsel. 
Smith  v.  Sleap,  I  Car.  &  K.  48. 

(B)  Recouds  and  Judicial  Proceedings. 

In  assumpsit  for  tolls  a  computus  of  a  prepositus 
or  reeve  of  33  Hen.  6,  which  was  brought  from  the 
muniment  room  of  the  lord  of  the  manor,  but  which 
was  not  signed,  and  of  which  no  evidence  of  the 
handwriting  could  be  given,  but  in  which  the 
receiver  purported  to  charge  himself  with  the 
receipt  of  money,  was  offered  in  evidence : — Held 
to  be  receivable. 

The  plaintiff  claimed  tolls  throughout  tlie  port  of 
Padstow: — Held,  that  a  record  of  K.  B.  of  7  Rich. 
2.  of  a  cause  removed  by  certiorari  from  the 
Maritime  Court  of  Aldestowe,  was  receivable  in 
evidence  for  the  plaintifi^  altliough  that  cause  was 
an  action  of  trespass  for  taking  a  ship,  and  the  pre- 
sent  plaintiff  and  defendant  did  not  claim  under 
either  of  the  parties  to  it ;  and  ovidenee  waa  allowed 
to  be  given  by  the  witness  who  produced  it  that  he 
had  ascertained  from  records  that  Aldestowe  and 
Padstow  are  different  names  for  the  same  plaoo. 
.  But  the  opposite  counsel  will  not  be  allowed  to 
ask^  him  whether  he  had  not  found  other  reoorda 
besides  those  given  in  evidence  which  related  to  the 
right  of  the  prior  of  B,  from  whom  the  plaintiff 
Uaced  his  tide,  as  that  would  be  giving  parol  evi- 
dence of  the  contents  of  Utose  records.  Brtme  v. 
rA»>fl»|wpii,Car.3tM.34. 


A  witnosa  who  produced  an  exaniaed  oopj  «f  • 
record  of  a  conviction  at  the  asaiaes,  stated  tktt  ke 
examined  it  with  the  original  record  in  the  eosta^ 
of  the  clerk  of  assize,  but  that  he  thought  the  Wr 

final  record  was  written  on  paper,  but  was  not  sue. 
t  was  proved,  by  Uie  son  of  the  clerk  of  assise^ 
that  all  the  records  in  his  father'a  custody  wen 
written  on  parchment,  but  he  had  no  recollection  of 
this  particular  record : — Held,  that  the  examined 
copy  was  receivable  in  evidence.  JScfiaa  y.thebk' 
habitants  qf  Pembridg*^  Car.  &  VL 157. 

In  an  action  of  ejectment,  it  became  neceatai;  Is 
prove  the  oontenta  of  an  aot  of  parliament  soppoifll 
to  havo  been  passed  in  2  &  3  £dw.  6,  but  whiehaot 
is  not  now  to  Im  found  on  the  parliament  rol^andlw 
this  purpose  a  special  verdiot  ia  a  fieignod  issyei  ia 
IS  &  14  Car.  2,  and  which  waa  produced  from  drt 
records  of  the  Court  of  King's  Bench,  was  givaiia 
evidence,  in  which  apecial  verdict  it  was  Ibnnd  ^ 
the  jury,  that  "  in  the  parliament  of  Lord  Bdviid 
the  Vlth,  late  King  of  England,  held  at  Westnia. 
ater,  &o.,  it  was  amongst  other  thinga  enaetwi,^' 
(proceeding  to  set  out  verbatim  the  supposed  set  «f 
parliament) ; — ^Held«  that  auch  verdiat*  heing  iw 
t«<f  r  o^iMaUo,  was  improperly  admitted.  D^e  d.  iKsess 
V.  Bridget,  13  Law  J.  Rep.  (N.a.)  C.P.  209;  631 
&0.282;  7  8o.  (ir.8.)  833. 

A  warrant  of  aamcnitment  ia  not  ovideape  oC  Ike 
facts  which  it  recites.  Stnent  v.  dark,  2  M.  &  & 
435. 

An  examined  copy  of  the  court  roll  of  a  masoi* 
made  for  the  pnrpoae  of  being  given  in  evidenct  an 
a  trial,  doea  not  require  a  atarap.  A  copy  of  eout 
roll  duly  stamped  purported  to  be  signed  by  Mr*  V, 
who  was  proved  to  be  the  steward  of  the  manoft 
The  lessor  of  the  plaindff'a  attorney,  who  produced 
it,  did  not  know  the  handwriting  of  Mr.  V,  but  be 
stated  that  he  had  shewn  this  copy  of  court  roll  ta 
Mr.  y,  who  stated  that  it  had  been  delivered  out  by 
him,  as  steward  of  the  manor,  to  the  lessor  of  the 
plaintiff: — Held,  that  this  acknowledgment  of  it  bj 
Mr.  y  was  equivalent  to  the  witness  having  reeeivad 
it  from  Mr.  y,  aa  steward  of  the  manor.  Doe  d 
Burrows  v.  Freeman,  1  Car.  &  K.  386. 

In  an  action  against  a  sheriff  for  a  felse  return  tf 
tiJL  fa,,  office  copies  of  the  JS.  fa.  and  return,  which 
are  not  proved  to  be  examined  copies,  are  not 
receivable  in  evidence,  even  where  the  original  caosc 
was  in  the  same  court  as  the  action  against  the 
sheriff.    Pitcher  v.  King,  1  Car.  &  K.  6&5. 

An  information  waa  Sed  by  the  Attorney  General 
under  the  staL  33  Geo.  3.  o.  52.  s.  62.  against  aa 
officer  of  the  £ast  India  Company,  for  reoeiviaf 
gifts  in  India.  A  mandamus  was  granted  under  the 
atat  13  Geo.  3.  c  68.  s.  40.  for  the  examination  of 
witnesses  in  the  Supreme  Court  at  Madras.  Oas 
of  the  witnesses  there  gave  in  evidence  certain  on* 
Cpnal  accounts,  copies  of  which  were  returned  totks 
Court  of  Queen's  Bench  by  the  Supreme  Court  st 
Madras,  with  tlie  examinations: — Held,  that  on  the 
trial  of  the  information  in  the  Court  of  Qoeea's 
Bench,  these  oopiet  were  not  reeeivable  in  evidence 
and  that  the  Court  at  Madraa  should  have  trans- 
mitted the  originsl  accounts  to  the  Court  of  Qnec&*s 
Bench.    Kegiva  v.  Douglae,  1  Car.  3c  K.  670. 

In  1818  A  and  B  agmd  to  buUd  a  mill,  at  their 
Joint  expense,  A  undertaking  to  advance  the  whole 
iun3u    B  gavt  hiai  a  mortgafo  for  400£,  as  his 
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moietf  of  the  toat  The  mill  was  altenraitlt  sold. 
In  list  A  brought  an  acUon  against  B,  on  the 
mortgage  deed,  and  obtained  a  judgment,  but  took 
no  fbrUier  steps.  In  1697  A  filed  a  bill  of  fore- 
dosnrs,  admitting  that  240t,  part  of  the  mortgage- 
money,  was  paid  in  1824.  D,  by  his  answer,  insisted 
that  the  whole  was  satisfied  by  the  mill  transaction, 
and  gare  in  endence  general  admissions  by  the 
plaintiff  to  third  persons,  made  before  the  action  at 
law,  to  that  effect :— Held,  that  the  judgment  was 
ffiimd  faci€  evidence  of  the  strongest  nature  that  a 
debt  was  due  at  the  time,  and  that  it  could  not  be 
fanpeached  in  equity,  by  eridence  of  conrersationa 
and  general  admissions  on  the  part  of  the  plainti^ 
whion  might  hare  been  used  as  a  defence  to  the 
action  at  Isw.  CaldectH  t.  Wimami,  10  Law  J.  Rep. 
(]r.s.>£z.£q.86b 

On  a  bill  filed  against  an  administratrix  fat  pay*- 
ment  of  a  legacy,  fiie  defendant,  by  her  answer,  ad- 
mitted aaseta,  Irat  insisted  that,  under  the  circum- 
stances stated  in  her  answer,  she  had  paid  the  legacy : 
—Held,  that  the  plaintiff  bad  a  right  to  read  that 
passage  of  the  answer  in  which  she  admitted  assets, 
without  reading  the  passage  as  to  payment  of  the 
legacy.     Cwmop  v.  Haywtrd,  1  Y.  &  Coll.  C.C.  83. 

(C)  Public  InsTsuHEHTa. 

[BarrUam'w^  BvrmUy  4  Law  J.  Dig.  288 ;  Id  Sim. 

880.]- 

The  book  kept  at  the  British  Ambassador's  hotel 
in  Plsris,  in  which  the  ambassador's  ohaplain  makes 
and  subacrlhes  entries  of  all  marriages  of  British 
snbjects  celebrated  by  him,  has  not  the  authenticity 
of  an  English  pariah  register.  An  attested  copy  oi 
an  entry  in  it  is  not  admissible  to  prore  a  marriage. 
Tkt  Earl  rf  Alhkme't  efatm,  8  C.  &  F.  262. 

Endenee  had  been  giren  of  a  marriage  by  repu- 
tation. An  extract  from  the  parish  register  was 
also  put  in,  shewing  that  the  marriage  took  place  in 
a  pnrate  house ;  and  the  fiat  of  the  Archbishop  of 
Canterbnry,  for  a  special  licence,  with  the  afildavit 
of  the  party  on  which  it  was  obtained.  No  evidence 
was  giren  of  search  for  the  special  licence  itself: 
Hel{  that  the  fiat  was  admissible  as  an  act  done  in 
the  course  of  official  duty,  in  confirmation  of  the 
other  eridence  of  the  marriage.  Doe  d.  Egremoni  r, 
Grmzebrook,  12  Law  J.  Rep.  (n.s.)  aB.  221 ;  4  Q.B. 
406;  8  0.&  D.  884  and  388. 

In  an  action  brought  to  establish  the  title  of  the 
Crown  or  its  lessee  to  lands,  documents  relating 
thereto,  deposited  under  the  2  Will.  4.  c.  1 ,  in  the 
office  of  Her  Majesty's  Land  Rcyenue  Records  and 
Inrolments,  may  be  proved  by  the  production  of 
examined  copies.  And  even  though  the  original 
purport  to  be  the  rental  of  a  former  grantee  of  the 
Crown. 

Leases  (which  have  expired)  by  the  Crown  of 
lands  or  mines,  oflfered  in  evidence  as  acts  of  owner- 
ship by  the  Crown,  may  be  proved  by  the  production 
of  examined  copies,  although  the  originals  may  not 
have  been  inrolled  within  six  months  after  their  exe- 
cution, pursuant  to  the  10  Geo.  4.  c.  50.  s.  63.  And, 
quaere,  whether  that  enactment  is  not  merely  direc- 
tory. 

An  ancient  extent  of  Crown  lands  found  in  the 
oflice  of  Land  Revenue  Records,  and  purporting 
to  have  been  made  by  the  steward  of  the  Crown 
hudsy  is  evidence  oCthe  title  of  the  Crown  to  lands 


therein  stated  to  have  been  purchased  by  the  Crown 
of  a  subject 

Where  an  entire  manor  or  other  district  has  been 
in  charge  to  the  Crown  within  sixty  years,  acts  done 
in  different  parts  of  it,  by  difierent  persons,  do  not 
amount  to  such  an  adverse  possession  as  to  displace 
the  title  of  the  Crown  to  the  district,  although  they 
may  have  been  continued  for  more  than  sixty  years. 
Doe  d.  hU  kite  Majesty  King  William  IF,  v.  Roberts, 
14  Law  J.  Rep.  (n.s.)  fixcb.  274 ;  18  M.  &  W.  520. 

On  the  trial  of  an  indictment  for  the  non-repair 
of  highways,  entries  in  an  ancient  parish  book  pro- 
duced by  tiie  churchwardens  from  the  parish  chest 
were  ofibred  to  shew  who  were  the  surveyors  of  the 
highwavs  in  1707: — Held,  that  the  evidence  was 
receivable. 

A  minute  book  kept  by  the  magistrates'  derk  was 
ofiered  in  evidence  to  shew  who  had  been  appointed 
by  the  magistrates  to  be  surveyors  of  the  highways 
fbr  the  year  1812 : — Held,  that  this  evidence  was  not 
receivable  without  proof  of  a  search  for  the  original 
appointment  under  the  hands  and  seals  of  the  magis- 
tntes. 

Whether  the  minute  book  would  have  been  re- 
ceivable as  secondary  evidence  If  the  original  ap> 
pointments  had  been  lost,  qiuere, 

A  written  resolution  of  a  vestry  meeting  nurported 
to  allow  to  Mr.  D.  SOL : — Held,  that  evidence  waa 
not  admissible  to  prove  what  was  said  by  the  persons 
who  were  at  the  meeting  with  a  yiew  of  snewiog 
what  the  50t  was  allowed  for.  Regina  v.  the  Inhabit- 
ants ofPembridge,  Car.  Be  M.  157. 

In  an  action  for  a  libel  in  a  newspaper  a  certified 
copy  of  the  Stamp  Office  declaration  was  put  in, 
which  stated  the  title  of  the  newspaper  to  be  The 
Leicester  Herald  and  Midland  Counties  Advertiser, 
and  the  intended  place  of  publication  to  be  '*  No. 
23,  Charles  Street,  in  thepansh  of  St.  Margaret,  in  the 
borough  of  Leicester."  Tne  newspaper  containing  the 
libel  had  thesame  title,  butthe  place  of  publication  in 
the  imprint  at  the  end  of  it  was  **  at  the  comer  of 
Charles  Street  and  Hadfield  Street,  in  the  parish  of 
St.  Margaret,  in  the  borough  of  Leicester":— Held, 
tiiat  this  sufficiently  shewed  the  identity  of  the 
newspaper  so  as  to  allow  it  to  be  given  in  evidence 
under  the  8th  section  of  the  stotute  6  &  7  Wilt.  4. 
c.  76.    Baker  v.  Wilkinson,  Car.  &  M.  899. 

(D)  Private  Writings. 

[See  title  Pediorse.] 

(a)  Deeds. 

To  an  action  for  money  had  and  received,  the 
defence  was,  a  partnership  between  the  defendant 
and  the  plaintifTs  testator.  To  prove  this,  the 
defendant  called  fbr  an  agreement,  signed  by  one 
Kempster,  which  the  plaintiff  produced.  It  con- 
Uined  a  recital  that  the  testator  and  defendant  were 
partners :— Held,  that  the  fact  of  its  coming  firom 
the  plaintiff^ s  custody  did  not  shew  such  an  interest 
in  it  in  the  testator  as  to  make  it  admissible  in  evi- 
dence, without  proving  Kempster's  signature.  Col' 
Unt  T.  Sayi^un,  10  Law  J.  Rep.  (K.s.)  Q.B.  96;  1 
aB.  117. 

In  an  action  for  work  and  labour,  in  procuring 
an  apprentice  for  the  defendant,  the  plaintiff  gave 
the  defendant  notice  to  produce  the  deed  of  appren- 
ticeship : — Held,  that  the  production  of  it  did  not 
dispense  with  the  necessity  of  proting  its  execution 
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by  tlie'  subscribing  'witness.  Reardonv,  Mihter,  \2 
Law  J.  Rep.  (n.s.)_  C.P.  139 ;  5  M.  &  G.  208. 
'  S^ble-^-'Au  examined  copy  of  a  letter  of  attorney, 
iiirblled  in  the  office  of  records  in  Jamaica,  is  not 
admissible  in  evidence  (without  more),  althougli  an 
examined  copy  of  a  deed  so  inroUed  is,  by  force  of 
act^  of  the  local  legislature,  admissible.  Faulkn^ 
y.^Z>afti>/,,3  Hai^,  221. 

A  will  of  a  deceased  peer,  made  many  years 
befQr^  his  death,  declaring,  and  in  the  most  solemn 
form,  his  marriage,  and  the  legitimacy  of  his  son 
(^he  claimant  of  the  peerage),  was  proposed  to  be 
read'  as  a  declaration  made  by  one  of  the  parties ; 
but  it  was  rejected,  because  the  date,  and  certain 
expi'cwionB  m  it,  shewed  it  to  have  been  written 
after  a  suit  to  annnl  a  marriage  of  the  deceased 
peer  had  been  instituted  by  his  father,  and  because 
tfiere  was  nothing  to  shew  that  that  marriage  waa 
not  the  veiy  marriage  in  question.  The  Stuse* 
Peerage,  11  C.  &  !F.  85. 

The  probate  of  a  will  is  not  a  sufficient  authen- 
tication of  it,  so  far  as  it  relates  to  copyholds. 
Archer  v.  Slater,  1 1  Sim.  507. 

A  will  thirty  years  old,  produced  from  the  proper 
custody,  proves  itself.  The  thirty  years  are  to  be 
eomputed  from  the  date  of  the  will,  and  not  from 
the  death  of  the  testator,  and  are  calculated  as  at 
the  time  of  its  production.  Man  v.  Ricketts,  7 
Bea.  93. 

(c)  AgreemenU, 

If  plaintifii  put  in  ona  part  of  a  written  agree- 
ment, which  is  signed  by  the  defendant  only  and  is 
duly  atampodf  the  defendant  may  put  in  the  other 
part  of  the  agreement,  which  ia  signed  by  one  of 
the  .plajoU^s  "  for  self  aud  the  other  qxeculors," 
although  that  part  of  the  agreement  ia  not  stamp^ 
XmriMr  T.  Bar4e!f»  Car.  &  M.  449. 

(d)  Letitrg. 
[dee  LiKiTiLTioMs,  Statotb  op«] 

"In  an  action  for  goods  sold,  the  question  being 
whether  credit  had  been  given  to  the  defendants  or 
to  a  third  par|^,  &  letter  relating  to  the  sale,  written 
by  the  plaintiff  to  his  agent  who  made  the  contract, 
and  not  communicated  to  the  defendants,  was  held 
to  be  inadmissible  for  the  plaintiff.  Smethurtl  v. 
Taylor,  14  Law  J.  Rep.  (n.s.)  Exch.  86 ;  12  M.  8r  W. 
345. 

A  defendant  gave  in  evidence  a  letter  of  the  plain- 
th^  dated  the  17th  of  Jandary^  which  purported  to 
Be  an  answer  to  a  letter  written 'to  the  plaintiff  by 
Mr.  W.  The  plaintiff'is  Cfounsel  proved  Mr.  W*s 
hiindwriting  to  a  letter  addressed  to  the  plaintiff  and 
d^ted  the  18th  of  Pebruarjr,  but  which  had  no  post 
mkrk,  and  wished  to  give  this  letter  in  evidence  as 
f»efngthe  letter  to  which  that  ofthel7th  wasan  answer: 
*J^Held,  that  the  letter  of  the  IGth  was  not  receivable 
in  evidence  linless  it  were  ^hewn  that  it  was  the 
letter  to  ivhich  the  pf am  tiff*  s  letter  waa  an  answer, 
or  at  least  that  it  was  in  existence  before  the  date  of 
the  plaintiff*8  letter.  M^Namara  v.  Gihbe,  Car. 
&M.412. 

'  "It  was  proposed  oh  the  part  of  a  plaintiff  to  give 
in  evidence  li  letter  written  by  the  defendant's 
attorney,  which  purported  to  be  an  aifswer  to  a  letter 
written  tt>  him  vy  the  plalutiff's  attomies :— Held, 


thaiJt  if  the  plaintiff's  cofinsel  p6t  in  this  Tetto^  of 
the  defendant's  attorney,  he  should  al^  call  fbrand 
nut  in  the  letter  to  which  it  was  an  answer,  and  ^ 
leave  it  to  the  defendant  to  put  in  the  letter  of  the 
plaintiff's  attomies  as  his  evidence.  Watum  r. 
Moore,  I  Car.  &  K.  626. 

(a)  ReoeffitB. 

Z  occupied  lands  from  1790  to  1815,^iit  had 
ceased  to  occupy  them  before  the  time  of  his  deatft. 
At  T's  death,  among  his  papers  were  found  a  serka 
of  receipts  for  the  rent  of  this  land,  from  1790  ^ 
1804,  signed  by  M  P,  sen.,  who  di^  in  1806,*  and 
a  similar  series  of  vecaipta  for  rent  from  1806  to 
1815,  signed  by  M  P,jnn.,  (the  daughter  of  M  P, 
sen.)  who  died  in  1826: — Held,  in  ejeetment  for 
these  lands,  that  these  receipts  were  receivable  as 
evidence  of  the  seisin  of  M  P,  sen.  and  M  P,  jun. 
Doe  d.  Bkmey  v.  Savage,  1  Car.  &  K.  487. 

(/)  CkepiM, 

Semhle — That  a  post-dated  cheque  is  receivable 
in  evidence  to  prove  ita  own  invalidity.  Eds  v. 
Knowlet,  2  Y.  &  Coll  C.C.  172. 

(g)  Entries, 

Entries  in  a  steward's  book  in  his  favour,  not 
referring  to,  or  necessary  to  explain,  entries  against 
him,  will  not  be  evidence  of  such  facts,  even 
though,  at  the  end  of  the  account,  a  balance  is 
struck  of  all  the  items,  which  balance  is  against 
the  steward.  Knight\.  Waterfwd,  10  Law  J.  Ri^ 
(n.8.)  Ex.  Eq.  57 ;  4  Y.  &  C.  284. 

Entries  in  the  books  of  accounts  of  a  deceased 
steward  of  receipts  of  money  in  the  handwriting  of 
his  clerk,  which  entries  are  shewn  to  have  m«i 
afterwards  used  and  adopted  by  the  steward,  are 
evidence  against  him  of  the  receipt  of  the  monies 
so  entered.  Doe  d.  Graham  v.  Hawkins,  10  Law  J. 
Rep.  (».s.)  aB.  285 ;  2  aB.  212. 

The  rent  rolls  of  an  estate  were  unsigned,  and 
were  drawn  out  in  fbur  columns.  The  first  and 
second  columns,  containing  the  tenants'  names  and 
the  amount  to  be  paid  by  each,  were  In  the  band- 
writing  of  the  owner  of  the  estate.  'Hie  third  and 
fourth  columns,  containing  the  amount  actnallv 
received  of  each  tenant  and  the  date  when  recdvea, 
were  in  the  handwriting  of  a  deceased  steward  i — 
Held,  that  these  rent-rolls  were  receivable  in  evi- 
dence as  accounts  of  a  deceased  steward  ehargu:^ 
himself.  Doe  d.  Bodenham  v.  Colcombe,  Car.  &  M, 
185. 

Entries  in  the  books  of  the  deceased  attonsey  of 
the  defendant,  admitted  as  evidence  for  tiie  pladntUf 
in  a  bill  of  foreclosure,  to  prove  that  the  whole 
mortgage-money  had  been  paid  to  the  defendant, 
and  that  there  was  no  usury,  such  entries,  though 
not  against  the  interest  of  the  attorney,  being  found 
in  an  account  in  which  there  were  entries  against 
his  interest.  Clark  v.  mimot,  1  Y,  &  Coll.  C.C.  5$. 

In  trespass  for  taking  the  plain ttiPs  goods,  widi 
a  plea  of  not  possessed,  it  was  proposed  to  shew 
that  the  goods  were  not  his,  by  shewing,  inter  olki^ 
that  he  was  not  twenty-one  years  of  age.  To  ahew 
this,  it  was  proved  that  by  the  ntstom  of  the  law 
of  the  Jews,  children  are  circumcised  on  the  eighth 
day  from  their  birth,  and  that  It  was  the  duty  of 
the  chief  rabbi  to  perform  this  rite,  and  make  son 
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.fiUiy  of  it  in  t  book.  It  wa».pro»08ed  to  eive  ^o 
.evidence  the  entry  in  this  booK  of  the  pUiDtifTs 
circumcision,  the  entry  being  in  the  handwriting  of 
,the  chief  rabbi,  who  wa«  dead:— Held,  that  the 
entry  was  not  receivable  in  evidence.  Davis  t. 
Lhjfd,  1  Car.  &  K.  275. 

An  examined  copy  of  an  entry  in  a  parish  register 
of  marriages,  is  refeivablft  in  evidence  to  prove  a 
marriage,  although  the  entry  in  the  register  pur- 
port to  be  attested  by  one  witness  only,  the  words 
''  In  the  presence  of,''  in  the  entry,  being  followed 
by  Qoe  name  only.  Doc  d.  Blanev  v.  Savage,  1  Car. 
&  K.  48T. 

(*)  t)(her  WHtingt. 

In  a  claim  of  peenge,  wh^re  the  question  was, 
whether  the  deceased  peer,  the  fatherof  the  claimant, 
had  been  married  or  not,  a  prayer- book,  found  after 
the  death  of  the  claifiant's  n^other  among  her 
papers,  was  received,  and  an  entry  made  in  her 
handwriting,  declaring  the  bet  of  the  marriage, 
^nd  firoi^  it»  not  as  conclusively  proving  that  (act, 
but  a«  a  declaration  of  it  made  by  one  of  the  parties 
at  the  time.     The  Stmex  Peera^ey  11  C,  &  F*.d5. 

By  the  custom  of  London,  if  a  freeman  dies  in- 
testate, leaving  several  children,  and  one  of  them 
dies  an  infaoti  his  orphanage  share  survives  to  his 
brothers  ^nd  sisters,  and  if  another  child  dies  an 
Infant,  his  accrued,  as  weU  as  his  origioal«  share 
survives,  and  the  accumulations  accompany  the 
jshare  from  which  they  arose. 

A  V>ok  produced  from  the  muniment-room  of 
the  corporation  of  London,  'waf  held  to  be  receivable 
as  evidence  pf  the  custonou  Mrui»  v.  Knott,  12  Sim. 
.486. 

If  the  Lord  Mayor  and  Aldermen  have  once 
certified  as  to  the  custom  of  London,  the  certificate 
is  conclusive,  and  the  Court  never  refers  the  same 
question  a  second  time.  Bruin  v.  Knott,  12  Sim.  453. 

A  certificate  of  baptism  from  a  Eoroan  CathoUc 
chapel,  signed  by  the  priest,  is  not  good  evidence. 
jyAghe  ▼.  Fryer,  18  Law  J.  Rep.  (n.8.)  Ch.  S98. 

In  an  action  against  the  defendants,  who  were 
ferrymen,  for  the  breach  of  an  alleged  contract  by 
them  to  land  the  carriage  of  the  plaintiff  safely,  it 
was  held  that  a  notice  that  the  defendants  would 
not  be  responsible^  stuck  up  in  the  public  entrance 
for  foot-passengers,  was  not  receivable  in  evidence, 
in  answer  to  evidence,  given  by  the  plaintiff  to 
establish  the  alleged  contract,  of  usage  on  the  part 
of  the  defendants  toland  carria^As,  without  shewing 
that  it  was  seen  by  the  plaintiff  or  other  persons 
briiigi^  carriages*  Walker  v.  JacJum,  HZjiyt J. 
Rqp.  U.S.)  Excb.  346 ;  10  M.  &  W.  10  L 

Where  in  an  action  by  a  landlord  against  his 
tenant  for  use  and  occupation  the  tenant  offers  in 
evidence  a  document  shewing  that  the  landlord's 
title  has  ceased,  the  document  is  admissible,  becau.se 
the  property  has  passed  to  another  who  hai^  a  right 
to  sue  him  ior  the  same  use  and  occupation.  But 
where  itappeacs  that  under  the  document  in  question 
the  property  would  have  passed  from  the  plaintiff 
before  die  time  of  the  use  and  occupation  for  which 
he  sued,  the  document  is  not  admissible  on  the 
usual  legal  majum,  that  a.  tenant  cannot  deny  his 
landlord's  title. 

A  tenant  may  not  deny  his  landlord'atitle, because 
if  i\^X  title  be  bad  tlie  texiaut's  Hcst  duty  is  to  give 


up  the  possession  which  he  received,  from  the  landr 
lord,  and  not  to  defend  an  action  against  him. 

A.  document  indorsed  jn  the  plaintiff's  hand- 
writing, and  which  the  plaintiJT  had  directed  a 
witness  to  give  to  the  defendant,  is  good  evidence  on 
the  part  of  the  defendant,  although  the  instrument 
be  not  between  the  parties  on  the  record.  480!''  v. 
Young,  Car.  &  M.  78.      '  ....  \    \ 

Where  the  indictment  charged  that  a'  person  shot 
at  one  Harvey  Oamett  Phipf  i  Tuckett,  it  was  held 
that  Tuckett's  card,  though  giveiv  to  one  of  the  wit- 
nesses in  the  presence  of  the  party  charged,  c^^ld 
not  be  given  in  evidence  against  him  on  his  trial  tp 
prove  the  name,  as  its  contents  were  not  shewn  to 
nave  been  communicated  to  him.  liegina  v.  Douglas^ 
Car.  &M.  193. 

(S)  DeposiTiOMB  ON  Oxra,  and  Fomamw 

BVKDEKCB.  i 

A  witness  at  the  trial  gave  evidence  which  was 
different  from  her  deposition  before  the  magi^tr^te* 
The  deposition  was  signed  bv  a  mac^,  which  she 
denied  to  be  hers.  Neither  tne  magistrate  nor  his 
clerk  were  at  the  trial ;  but  a  constable  proved  thai 
he  was  at  the  examination,  audlieard  her,  deposition 
read  over  to  her,  and  saw  her  with  a  pen  in  her 
hand,  but  did  not  see  her  make  hvr  mark.  He  .also 
proved  the  magistrate's  signature,  and  after  reading 
the  deposition  (which  preceded  his  own,  which  he 
had  signed),  he  stated  that  he  believed  that  that  was 
the  deposition  which  was  read  over  to  the  witness : 
— Meld,  that  this  depositioo  might  be  read  to  the 
witness  by  the  officer  of  the  Court  for  the  Judge  to 
examine  her  npon  it.  Regina  t.  Halkttj  9  Car. 
&P.748. 

On  the  trial  of  a  ease  of  felony,  wliere  the  pro- 
secutor is  bed-ridden,  and  not  likely  to  be  ever  able 
to  attend  the  assises,  his  deposition  taken  by  the 
^mmitting  magistrate  in  the  presence  of  the  pri- 
soner may  be  given  in  evidence;  and  this  depositioh 
may  be  proved  by  a  person  who  was  present,  without 
calling  the  magistrate  ox  his  devk.  When  a  depo- 
sition taken  before  a  magistrate  is  to  be  mven  in 
evidence,  it  is  verv  proper  as  matter  of  caution  that 
the  magistrate  or  his  clerk  should  be  called  in  all 
cases  where  it  can  be  conveniently  done ;  but  it  is 
not  necessary  in  point  of  law.  Jiegina  v.  WikhaWf 
Car.  &M.  145. 

If  a  witness  U  actually  insane  at  the  time  of  the  trial 
of  an  indictment  for  a  misdemeanour,  his  deposition 
taken  before  the  committing  magistrate  is  receivable 
in  evidence  the  same  as  if  the  witness  were  dead* 
although  the  iii^aiitty  of  the  witness  may  he  only 
temporary ;  but  if  it  appear  that  the  witness  be  nqt 
insane,  hut  that  the  witness  has  been  suffering  £rom 
delirium  and  depression  of  spirits  in  consequences 
of  a  blow,  on  the.  head,  and  that  hia  intellects  are 
affected  by  the,  it^.uries,  he. has  received,  but  it  is 
the  opinion  of  his  physician  that  he .  will  recpvec, 
the  deposition  of  the  witness  taken  before  the  conjb 
mitting  magistrate  is  not  receivable  in  ev^enf^e* 
liegina  v^Marsfiall,  Car.  &  H.  147. 

In  ao  action  by  B  against  A  for  false  imprison* 
ment,  A  pleaded  a  justification  that  B  had  been 
guilty  of  embezzlement.  B  and  his  witnesses 
haviug  made  the  charge  before  a  magistrate^  depo- 
sitions were  taken  in  the  hearing  of  B,  and  he  mad^ 
a  sjatenicnt  in  afiswer  ; — Held,  that  on  the  trial  of 
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th«  a4;tion  for  fabe  imprisonment,  theie  depoBitions 
and  plaintiff's  statement  in  answer  were  receivable 
in  evidence  for  the  defendant  as  being  matters  stated 
in  the  hearing  of  the  plaintiff  to  which  he  made  an 
answer,  but  that  the  depositions  were  no  proof  of 
any  fact  therein  stated.  Jonu  v.  MorreU,  1  Car. 
&  K.  266. 

The  carriage  of  P  was  driven  against  the  carriage 
of  M,  whereby  M's  thigh  was  broken.  On  the  trial 
of  an  action  of  trespass  by  M  against  P  for  this, 
S,  a  surgeon,  was  called  as  a  witness  for  M,  who 
recover^  600iL  damages  i^inst  P.  S  afterwards 
brought  an  action  against  M  for  his  services  as  a 
surgeon  in  attending  M  after  his  thigh  waa  broken. 
The  counsel  of  S  proposed  to  go  into  evidence  to 
shew  what  S  stated,  as  to  the  amount  of  his  charge 
for  attendance  on  M,  in  giving  his  evidence  on  the 
trial  of  the  action  by  M  against  P: — Held,  that 
such  evidence  was  not  admissible.  Sutherland  v. 
McLaughlin,  Car.  &  M.  429. 

The  depositions  of  a  witness  examined  on  inter- 
rogatories are  admissible,  though  it  appears  that  on 
his  examination  he  referred  to  papers  which  he 
refused  to  allow  the  commissioners  to  see.  Steinr 
keller  v.  NewUm,  2  M.  &  R.  372. 

In  order  to  let  in  the  deposition  of  a  witness 
examined  on  interrogatories,  his  absence  must  be 
shewn  by  some  one  who  can  speak  to  the  fact  of  his 
own  knowledge:  proof  of  inquiries  made  at  the 
residence  of  &e  witness,  and  of  answers  given,  is 
not  enough.    Robituon  v.  Markit,  2  M.  &  R.  375. 

The  deposition  of  a  witness  examined  on  interro- 
gatories, jointly  interested  with  the  defendant,  may 
be  read  in  evidence  for  the  defendant,  the  name  of 
the  deponent  being  indorsed  on  the  record  under 
Stat  3  &  4  Will  4.  c  42.  s.  27.  Adams  v.  Garrard^ 
2M.&R.4(M). 

Where  on  a  preliminary  hearing  of  a  case,  the 
magistrate's  cWk  had  taken  down  what  a  witness 
said,  but  neither  witness  nor  magistrate  signed  it : 
— Held,  that  what  the  witness  said  might  be  proved 
by  any  one  who  heard  htm,  without  producing  the 
clerk's  note.    /«<hm  v.  Wheedon,  2  M.  &  R.  486.    , 

(F)  CONFBBSIOKB. 

(a)  To  Magistrates. 

The  proscentor  proved,  that  when  the  prisoner 
was  before  the  magistrate  she  was  duly  cautioned, 
and  that  she  made  a  statement  which  was  taken 
down  and  read  oyer  to  her,  and  to  which  she  made 
her  mark,  the  magistrate  also  signing  it  The  pro- 
secutor identified  the  paper  by  his  own  signature 
to  his  own  depo8]tion---being  on  the  same  sheet  of 
paper: — Held,  that  the  prisoner's  statement  might 
be  given  in  evidence  without  examining  the  magis- 
trate or  his  clerk.    Regina  v.  Heam,  Car.  &  M.  1 09. 

A  B,  a  witness  on  a  coroner's  inquisition,  in  which 
she  stated  a  conversation  with  the  prisoner  on  their 
seeing  a  placard  relating  to  the  murder  of  the  de- 
ceased, and  also  stated  that  she  called  the  prisoner 
a  murderer ;  and  also  that  she  slept  with  the  pri- 
soner, and  that  he  beat  her  and  gave  her  two  black 
eyes.  The  prisoner  made  a  statement  before  the 
coroner,  which  was  taken  down  in  the  following  form : 
— "  Prisoner  admits  sleeping  with  witness,  blacking 
her  eyes,  seeing  the  placard,  and  his  beating  her, 
and  her  calling  him  a  murderer."  Semble,  that  the 
statement  of  the  prisoner  and  also  the  deposition  of 


A  B  were  receivable  ia  evidenee  agaloit  thefriaamr 
on  his  trial  for  the  murder;  and  that  it  was  as 
objection  in  point  of  law  to  the  receiving  ef  tin 
statement  in  evidence,  that  it  began,  '*  Pxisontr  ad- 
mits"-—although  that  is  a  very  improper  way  of 
taking  down  a  priaoner's  statement  MLegma  v.  JbdU^ 
Car.  &  M.  341. 

A  prisoner  was  tried  for  the  mnrder  of  herehild, 
£  S,  by  poison.  £  S  died  on  the  26th  of  Septembct 
On  the  14th  of  October  another  child  of  the  pri- 
soner, named  MAS,  died  under  suspicions  circoni- 
stances,  and  the  prisoner  was  examined  on  oath  st 
the  coroner's  inquest  held  on  M  A  S  and  signed  her 
deposition,  in  which  she  made  a  statement  ss  to  the 
death  of  E  S.  Whether  this  deposition  was  receiv- 
able in  evidence  on  the  trial  of  the  prisoner  for  the 
murder  of  £  S,  quart,  Regina  v.  Sandffs,  Car. 
&  M.  345. 

The  prisoner  made  his  defence  before  the  oom- 
niitting  magistrate,  and  on  his  trial  herefiedoa 
matter  of  excuse  wholly  repognant  to  hb  fonaer 
statement  That  former  statement  had  not  been 
given  in  evidence  in  the  case  for  the  prosecntioo, 
and  therefore  the  Court  would  not  allow  it  to  bs 
read  afterwards,  to  contradict  the  defence  set  np  on 
the  trial.     Rsgina  v.  P&well,  Car.  &  M.  5(M. 

If  two  prisoners  be  taken  before  a  magistrate  en 
a  charge  of  felony,  what  the  first  prisoner  says  in  his 
statement  before  the  magistrate  cannot  be  given  in 
evidence  against  the  second  prisoner;  because  when 
before  the  magistrate  the  second  prisoner  is  oa^ 
called  upon  to  answer  the  statements  in  the  deposi- 
tions taken  on  oath,  and  not  what  any  other  prisoner 
may  have  said  in  his  examination.  Megtna  ▼.  Ana- 
nerton,  Car.  &  M.  598. 

A  prisoner  was  before  a  magistrate  on  a  chsige 
of  felony,  and  after  the  examination  of  the  witneocs 
against  him  the  magistrate  said  to  him,  ^  Be  soie 
yon  say  nothing  but  the  truth,  or  it  will  be  taken 
against  you,  and  may  be  need  in  evidenee  against 
you  at  your  trial":— Held,  that  this  did  not  exefaide 
theprisoner'a  statement  firom  being  given  inevi> 
denee.    Regina  v.  Holmes,  I  Car.  &  K.  248. 

Several  prisoners  being  in  euatodjr  en  a  chaigeef 
murder,  A,  who  was  one  of  them,  siuLd  to  tho  tjiq^ 
lain  of  the  prison  tifiat  he  wished  to  aee  a  mi^iistnle^ 
and  asked  if  any  proclamation  had  been  made^and 
any  ofler  of  pardon.  The  chaplain  said  that  tkeie 
had,  but  he  hoped  that  A  wonld  nndeittand  that  he 
could  offer  him  no  inducement  to  make  any  state- 
ment, as  it  must  be  his  own  free  and  voluntazy  act 
When  A  saw  the  magistrate,  he  said  that  no  person 
had  held  out  any  induoement  to  him  to  ooofeas 
anything,  and  that  what  he  waa  aboat  to  aay  waa  his 
own  free  and  voluntary  act  and  deaire.  A  then 
made  a  statement  to  the  magistrate :— Held,  that 
tliis  statement  was  reoeivable  against  A  on  his  trial 
for  the  murder. 

Where  a  prisoner  sent  for  a  magiatrate  to  make 
a  statement  to  him,  and  the  magistrate  took  down 
the  conversation  which  passed  betweea  him  and 
the  prisoner,  and  wrote  it  immediately,  under  the 
nsusJ  heading  of  a  prisoner's  statement,  and  read 
this  over  to  the  prisoner  before  the  prisoner  aigned 
his  statement,  which  followed  it,  the  Judge  dirMted 
this  memorandum  of  the  conversation-  to  he  read 
over  before  he  decided  on  the  admissihility  of  the 
statement  in  evidence,  instead  of  the  magiatrnle 
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stuiiig'  orally  «Hiat  pMia^d  betwten  Mm'  and  iht 
pfkoMT.    Rtginar^Dingki^,  1  Car.  8t  K.  637. 

A  direeted  a  police  ofBoer  to  take  B  into  custody  on 
aehailgfe  of  embessUnient,and  the  officer  having  done 
99,  the  offlceir  and  A  went  together  to  a  box  of  d^  and 
the  oficer  in  the  preaenoe  of  A  searched  the  box 
and  took  from  itaaorereigpo : — Held,  that  in  an  action 
by  B  against  A  for  the  trespass  in  opening  the  box 
sad  taking  the  sorereign,  proof  of  these  facts  were 
eridenee  to  go  to  the  jury  of  A's  participation  in 
the  tiespaaa.    Jmrna  t.  Morrelh  1  Car.  &  K.  260. 

{b)  ToCofutablesand  Others, 

A  constable  telling  a  priaoner,  '*  Anything  yon 
can  say  in  yoor  defence  we  shall  be  ready  to  hear," 
renders  a  confession  inadmissible.  Regina  v.  Mortent 
2M.&R.614. 

The  mere  knowledge  by  a  prisoner  of  a  handbill 
bj  which  a  goremment  reward  and  a  promise  of  a 
piidon  are  ofbred  In  a  case  of  muider,  are  not 
saffieient  grounds  for  rejecting  a  confession  of  such 
prisoner,  unless  it  appear  that  the  inducements 
theie  held  out  were  those  which  led  the  prisoner  to 
confess. 

Where  a  prisoner  desired  that  any  handbill  that 
might  appear  conoeraing  a  murder  with  which  he 
stood  charged  might  be  shewn  to  him,  and  a  hand- 
bill was  shewn  to  him  by  a  constable,  by  which  a 
reward  and  free  pardon  was  offered  to  any  but  the 
person  who  atruck  the  blow,  and  the  prisoner,  three 
days  afterwards,  made  a  statement,  thia  statement 
wss  held  to  be  receiTable  in  cTidence. 

Bnt  where  it  waa  afterwards  proved  by  another 
constable,  that  the  priaoner,  on  the  night  before  he 
made  the  statement,  said  to  him,  that  he  saw  no 
resson  why  be  abould  suffer  for  the  crime  of  another, 
and  tbflC  as  the  goremment  had  offered  a  free  par- 
den  to  any  one  concerned  who  had  not  strnck  the 
blow,  he  wonSd  tell  all  be  knew  abont  the  matter, 
the  Judge  held  that  the  statement  that  had  already 
been  given  ia  evidence  was  not  properly  roeeivable, 
and  struck  it  out  of  his  notes.  Regina  r.  BeMveUf 
Car.  &  M.  5»4. 

A  sctvant  was  charged  with  attempting  to  set 
fire  to  her  mister's  house.  It  waa  proved  that  the 
fiunknvein  twe  of  the  bed-rooma  waa  on  fire,  and  a 
ipoen  and  other  articles  were  found  in  the  sucker 
of'tbe  pMDpw  The  roaster  told  the  prisoner  that  if 
she  did  not  tell  the  truth  about  the  things  found  in 
the  pUDip^  he  would  send  for  the  constable  to  take 
her;  but  he  said  nothing  to  her  respecting  the  fire : 
~»Held,  that  this  was  such  an  inducement  to  con- 
fess, as  would  render  inadmissible  any  statement  that 
the  prisoner  made  reapecting  the  fire,  aa  the  whole 
vse  to  be  considered  as  one  transaction.  Regina  v. 
Btaru,  Car.  &  M.  109. 

A  female  servant  being  suspected  of  steaKng 
money,  her  mistress,  on  a  Monday,  told  her  that 
she  would  forgive  her  if  she  told  the  truth.  On  the 
Taesday  ahe  was  taken  before  a  magistrate,  and 
wse  discharged,  no  one  appearing  against  her.  On 
the  Wednesday,  the  superintendent  of  police  went 
with  her  mistress  to  the  Bridewell  and  told  her,  in 
the  presence  of  her  mistress,  that  she  *'was  not 
bound  to  say  anything  unless  she  liked,  and  that  if 
she  had  anything  to  say,  ber  mistress  would  hear 
her;"  but  the  superintendent  (net  knowing  that 
her  raistresa  had  promised  to  forgive  her)  did  not 
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tell  her  that  if  slie  made  a  sUtemtot  it  ihight  be 
given  in  evidence  against  her.  The  prisoner  made 
a  statement: — Held,  that  this  statement  was  not 
reeeivablc  in  evidence,  as  the '  promise  of  the  tnrs- 
tress  must  be  considered  as  still  operating  on  the 
prisoner's  mind  at  Ae  time  of  the  statement,  but 
that  if  the  mistress  had  not  been  then  present,  it 
might  have  been  otherwise.  Regina  v.  Hewitt,  Car. 
&  M.  584. 

(6)  Admissions. 
[See  £>£BTOR  and  Cbxditor,  Composition  Deed.] 

In  a  suit  against  two  obligors,  in  a  joint  and 
several  bond,  tiie  admission  in  the  answer  of  one 
obligor,  that  the  bond  was  destroyed,  is  evidence 
which  may  be  received,  and  will  support  the  juris- 
diction of  the  Court  to  decree  payment  as  against 
both.  Cross  v.  Bedingfield,  10  Law  J.  Rep.  (n.s.) 
Ch.  219,-  12  Sim.  85. 

Leave  given  to  a  defendant  to  relieve  himself  by 
affidavit,  if  possible,  from  the  effects  of  an  ad- 
mission upon  which  an  order  for  the  production  of 
documents  had  been  granted.  Morrice  v.  Swaby,  2 
Bea.  500. 

A  parol  admission  by  a  party  to  a  suit,  is  always 
receivable  in  evidence  against  him,  although  it 
relate  to  the  contents  of  a  deed  or  other  written 
instrument;  and  even  though  its  contents  be 
directly  in  issue  in  the  cause.  Slatterie  v.  Pooley, 
10  Law  J.  Rep.  (n.s.)  Exch.  8;  6  M.  &  W.  664. 

It  is  no  objection  to  a  party  to  the  canse  calling 
upon  his  opponent  to  admit  certain  documents 
under  Reg.  Gen.  H.  T.  4  Will.  4.  pi.  20,  that  the 
documents  are  in  the  hands  of  a  third  partv. 
Ruttery.  Chapman,  11  Law  J.  Rep.  (n.s.)  £zch. 
178  ;  8  M.  &  W.  888 ;  1  DowL  P.C.  (n.s.)  118. 

A  plaintiff,  by  his  notice  to  admit,  called  on  a 
defendant  to  admit  an  authority  to  sell  an  estate 
"  signed  by  defendant,"  and  dated  *  lOth  August, 
1840" ;  and  a  Judge,  by  consent,  made  the  usual 
order  to  admit  it  When  the  document  waa  given 
in  evidence,  the  date,  **  August,**  appeared  to  bo 
written  on  an  erasure : — Held,  that  tlie  defendant, 
by  this  admission,  had  pvoduded  himself  from  call- 
ing on  the  plaintiff  to  give  evidence  to  explAin  the 
altered  date. 

iS<rai&l^«— That  by  an  admission  of  this  kind,  the 
accuracy  of  the  document  is  conceded.  Pooh  v. 
Palmer,  Car.  &  M.  69. 

In  an  action  on  a  bill  of  exchange,  the  defendant 
was,  by  a  Judge's  order  (in  the  usual  form),  to 
make  me  admission  specified  in  the  notice  to  pro- 
duce, and  the  notice  called  on  the  defendant  to 
admit  that  the  document  therein  "  specified  to  be 
origteal,  was  written,  signed,  or  executed  as  it  pur- 
ports to  have  been,  mtetng  all  jtut  exceptions  to  the 
admistibiUtif  qf  such  document  at  evidence  in  this 
cause."  The  notice  then  described  the  bill  of 
exchange  in  the  usual  manner: — Held,  that  this 
admission  did  not  preclude  the  defendant  from 
objecting  that  the  bill  was  not  properly  stamped, 
and  also  that  this  was  not  such  an  admission  as  dis- 
pensed with  the  production  of  the  bill.  Vain  v. 
fVMttington,  Car.  &  M.  484. 

A  brought  trover  for  goods  which   had  been 
seized  at  the  house  of  B  by  tlie  defendant  as  sheriff 
of  S,  under  a  fi/fa,  against  B.     A  claimed  under  a 
sale  at  auction  which  waa  stst^d,  at  the  time  of  the 
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sale,  to  have  been  m$Ak  tfnder  an  aMignimetit  by  B, 
for  the  benefit  of  his  crtiditorR.  To  shew  that  the 
vale  was  fraudulent,  the  defendant's  counsel  pro- 
posed to  give  evidence  that  when  the  execution 
went  in,  and  while  the  goods  remained  in  B's  pos- 
session, B  said  that  the  goods  were  his  son's : — 
Held,  that  this  evidence  was  not  receivable.  Roberta 
V.  Justice,  1  Car.  &  K..  9S. 

An  admission  by  the  plaintiff  in  his  particulars 
of  demand  of  part  payment  generally,  is  an  ad- 
mission of  part  payment  by  the  defendant.  Smethurst 
v.  Taylor,  14  Law  J.  Rep.  (n.b.)  Exch.  86 ;  12  M. 
&  W.  5 15. 

Proof  having  been  given  of  a  general  authority 
by  the  defendant  to  another,  to  accept  bills  in  his 
name,  an  admission  by  the  defendant  of  his  liability 
on  another  bill  accepted  in  his  name  by  the  same 
party  is  admissible,  not  as  evidence  of  a  general 
authority,  but  as  a  confirmation  of  the  general 
authority  already  proved.  Lewellyn  v.  Winkworih, 
14  Law  J.  Rep.(N.8.)  Exch.  329 ;  13  M.  &  W.  598. 

[And  see  (O)  Secondary  and  Parol.] 

(H)  Declarations. 

(a)  In  general, 

[See  Frcb  Wa&kkn — Pbdioreb.] 

The  declarations  of  a  deceased  clergyman  to  his 
son,  to  the  effect  that  he  had  celebrated  a  marriage 
between  the  deceased  peer  and  his  alleged  wife,  are 
not  receivable  iu  evidence,  as  the  declarations  of  a 
deceased  party  made  against  his  own  interest,  such 
interest  not  being  an  interest  of  a  pecuniary  nature. 
The  law  does  not  recognize  the  apprehension  of 
possible  danger  of  a  prosecution  as  creating  an 
interest,  which  can  bring  these  declarations  within 
the  rule  in  favour  of  their  admissibility  in  evidence 
upon  the  ground  of  their  being  declarations  made 
against  the  interest  of  the  party  making  them.  The 
Sussex  Peerage,  1 1  C.  &  F.  85. 

Evidence  of  declarations,  coupled  with  acts 
received.     Scawin  v.  Scawin,  1  Y.  &  Coll.  C.C.  65, 

Statements  made  by  the  plaintiff  in  replevin,  as 
to  the  terms  on  which  he  holds  premises  as  tenant, 
are  admissible  against  him,  upon  issue  joined  on  a 
plea  of  non  tenuit  modo  et  fortnd,  tliough  it  appears 
that  the  terms  of  the  agreement  of  tenancy  are  in- 
corporated in  a  written  paper  which  is  not  produced. 
Howard  v.  Smith,  10  Law  J.  Rep.  (n.s.)  C.P.  245 ; 
8  Sc#(n.8.)  574. 

Quare — Whether,  to  support  a  plea  of  infancy, 
declarations  by  the  defendant's  father,  (since  de- 
ceased,) as  to  his  son's  age,  are  admissible  in  evi- 
dence. 

Semble — per  Patteson,  J.,  they  are  not.  Figg  v. 
Wedderbame,  1 1  Law  J.  Rep.  (n.s.)  Q,B.  45. 

On  an  issue  whether  the  plaintiff  had  an  ease- 
ment iu  the  defendant's  land,  the  declaration  of 
a  former  occupier  of  the  defendant's  land  is  not 
admissible  against  him.  Scholes  v.  Chadwiek,  2  M. 
&  R.  507. 

In  a  question  of  pedigree,  when  it  is  important 
to  shew  that  the  family  had  relatives  living  at  a 
particular  place,  evidence  may  be  given  of  declara- 
tions by  a  deceased  member  of  the  family,  that 
**  he  was  going  to  visit  hia  relatives  at  that  place." 
liithton  V.  Neebitt,  2  M.  &  R.  554. 

On  the  trial  of  an  issue  directed  to  try  whether 


goods  seized  by  the  sheHff  of  H  under  a  JE.  /l 
against  6,  were  the  goods  of  the  plaintifiT,  the 
plaintiflPs  counsel  proposed  to  give  evidence  of  a 
statement  made  by  G,  before  the  execution  went 
in,  fj^t  he  (G)  was  indebted  to  the  plaintifi;  and 
was  going  to  assign  his  goods  to  him  by  way  of 
payment: — Held,  that  this  evidence  was  not  re- 
ceivable.    Prosser  v.  GwiOim,  1  Car.  &  K.  95. 

On  the  trial  of  an  issue  directed  to  try  whether 
goods  seized  under  a  Jl.  fa.  sued  out  agamst  A,  it 
the  suit  of  the  defendant,  were  the  goods  of  die 
plaintiff,  the  declarations  of  A  as  to  the  property' of 
the  goods  are  not  receivable  in  evidence  on  the 
part  of  the  plaintiff.  Stothert  r.  James,  1  Car.  &  K. 
121. 

In  an  action  for  use  and  occupation  by  the 
assignees  of  a  bankrupt,  it  was  proved  that  the 
defendant  had  said  that  he  had  been  served  with  a 
writ  for  rent  by  the  attorney  fbr  the  assignees,  hot 
that  the  bankrupt  was  his  landlord,  and  his  attorney 
had  sent  an  indemnification  for  the  bankropt  to 
sign,  which  the  bankrupt  had  signed : — Held,  that 
the  assignees  were  entitled  to  give  in  evidence  state- 
ments made  by  the  bankrupt,  without  any  further 
proof  of  the  nature  or  extent  of  the  indemnity. 
Arkle  v.  Wakeman,  1  Car.  &  K.  516. 

{b)  In  Ariiculo  Mariig. 

A  person,  who  was  a  Roman  Catholic,  was  shot 
on  the  29th  of  July,  at  between  12  and  1  A.M.,  and 
died  at  half-past  9  P.m.,  on  the  SOth.  Almost 
immediately  after  being  wounded,  he  said,  "I  am 
shot;  I  am  dying;"  and  after  that  he  continued  in 
a  desponding  state,  and  said,  **  I  will  never  get  over 
this ;"  and  between  seven  and  eight  hours  bdbre  bis 
death,  he  took  leave  of  a  chila»  saying,  **  I  shall 
never  see  you  more.'*  About  three  hours  before 
his  death,  it  was  proposed  to  him  that  a  priest  should 
be  fetched,  to  which  he  replied,  *'  'Hiat  is  not  of 
much  use,"  and  on  his  then  being  asked  to  see  a 
magistrate,  he  replied,  "Not  yet;"  upon  this, he 
made  a  statement  It  was  proved  by  a  Roman 
Catholic  priest  that,  if  a  Roman  Catholic  wishes  to 
make  h^s  peace  with  God,  he  usually  sends  for  a 
priest  to  receive  extreme  unction,  having  previously 
made  confession  and  received  the  communion,  bat 
that  extreme  unction  is  not  deemed  by  the  Roman 
Catholic  Church  essential  to  salvation:  —  Held, 
that  the  statement  was  receivable  in  evidence  as  a 
declaration  in  articulo  mortis,  Regina  v.  HoweU, 
1  Car.  &  K.  689. 

(I)   PaIVILEGSD  CoMMUNlCATIOKa. 

Where  A  had  employed  B,  an  attorney,  with 
reference  to  the  preparation  of  certain  deeds  of  set- 
tlement, and  also  of  an  agreement  in  writing,  of 
prior  date  to  the  deeds,  and  afterwards  a  bilJ  vu 
filed  by  A  and  others  against  B  and  C,  (C  being 
interested  in  supporting  the  deeds,)  to  have  the 
deeds  rectified,  and  made  consistent  with  the  agree- 
ment in  writing: — Held,  that  communications  which 
had  passed  between  A  and  B,  her  attorney,  at  the 
time  of  the  preparation  of  the  deeds  and  agreemeDt 
in  writing,  and  having  relation  thereto,  were  not 
admissible  in  evidence  against  A,  objecting  therefo. 

All  communications  passing  between  an  attorney 
and  his  client,  with  relation  to  businets  to  be  trans- 
acted by  the  former  for  the  latter,  are  privileged, 
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Sttch  privilege  beipg  tb«  privilege  of  the  client  and 
not  of  the  attorney.  Herring  v.  Cloberryj  11  Lsw  J. 
R^.  (N.S.)  Ch.  149. 

The  communications  hy  an  agent  sent  ahroad  by 
a  solicitor  to  collect  evidence  in  aid  of  an  action i 
will  he  protected  as  confidential,  equally  with  the 
communications  of  a  solicitor  or  solicitor's  clerk. 
SUel  V.  Stewart,  12  Law  J.  Hep.  (n.s.)  Ch.  473 ;  13 
Sim.  533. 

A  correspondence  took  place  between  a  client 
and  his  solicitor  daring  the  progress  of  a  suit.  A 
compromise  was  effected,  but  afterwards  a  second 
suit  was  instituted  to  set  it  aside  and  to  prosecute 
the  original  suit: — Heidi  that  the  correspondence 
was  privileged  in  the  second  suit.  Hughes  v.  GarnQuSj 
6Bea.352. 

To  entitle  confidential  communications  to  the  pro- 
tection which  is  ordinarily  extended  to  them  in  a 
suit,  it  is  not  necessary  that  they  should  have  been 
made  in  contemplation  of  the  suit :  it  is  sufficient 
if  they  relate  to  and  were  made  in  the  course  of  the 
dispute  which  is  the  subject  of  the  suit  Clagett  v. 
P4i%#,  2  y.  &  Coll.  C.C.  82. 

The  attorney  for  the  defendant,  who  was  also 
trostee  for  him  under  a  certain  deed,  having  been 
called  as  a  witness,  refused  to  produce  the  deed  on 
the  requisition  of  the  plaintiff's  counsel,  alleging 
his  client's  privilege.  It  further  appeared,  that  he 
had  not  read  the  deed  until  the  day  of  the  trial,  when, 
at  the  suggestion  of  his  counsel  in  consultation,  he 
obtained  it  from  the  defendant,  and  ascertained  its 
conteBts  in  their  presence  and  for  their  information : 
— Held,  per  AUUrton^  B,  and  Gumey,  B.,  (tuesitante 
RoVttB,)  that  the  witness,  having  become  acquainted 
with  the  deed  by  reason  of  his  professional  character, 
was  not  bound  to  produce  it,  or  state  Its  contents ; 
and,  by  all  the  Court,  that  being  trustee  under 
the  deed,  he  was  not  compellable  to  produce  it: 
and  that  where  a  witness  is  not  bound  to  produce 
a  deed,  he  is  not  bound  to  give  parol  evidence  of  its 
oontente.  Domes  v.  Water i,  U  Law  J.  Rep.  (N.s.) 
Exch.  214;  9  M.  &  W.  608;  1  Dowl.  P.C.  (n.s.) 
651. 

An  attorney  being  employed  in  the  sale  of  certain 
property,  of  which  the  plainti^  were  the  vendors 
and  the  defendant  the  purchaser,  applied  to  the  de- 
fendant for  payment,  who  stated  that  he  should  not 
be  ready  on  the  appointed  day,  and  wished  it  to  be 
postponed: — Held,  that  as  the  witness  had  acted  in 
this  respect  as  attorney  for  the  plaintiffs,  the  com- 
munication was  not  privileged,  and  might  be  given 
in  evidence  against  the  defendant.  Perry  v.  Smith, 
11  Law  J.  Rep.  <n.s.)  Exch.  269 ;  9  M.  &  W.  681 ; 
Car.  &M.  554. 

The  plaintiff  having  a  claim  against  the  defen- 
dant, they  went  together,  before  action  brought,  to 
the  oflBce  of  the  plaintiff's  attorney,  who  had  never 
been  the  attorney  of  the  defendant  A  comrouni- 
catlon  took  place  there  on  the  subject  of  the  plain- 
tiff's claim,  which  ended  in  an  arrangement,  that 
the  attorney  should,  on  the  defendant's  behalf,  write 
to  a  third  party,  who  was  liable  over  to  the  defen- 
dant, in  respect  of  the  plaintifl^'s  claim : — Held,  that 
the  attorney  might  be  called,  by  the  plaintiff,  to 
prove  the  conversation  and  the  letter,  and  that 
neither  of  them  was  a  privileged  communication. 
Shore  v,  Bedford,  12  Law  J.  Rep.  (n.s.)  C.P.  138; 
0M.&G.27I. 


(K)  SUFFICIBNCY  OF,  AND  P«B6UMPTI0N  AAISINO 

The  case  of  a  claimant  to  a  peerage  depending  on 
the  genuineness  of  entries  written  in  an  old  prayer 
book,  and  dated  1728  and  1729,  several  witnesses, 
whose  occupations  for  a  long  time  made  them  so 
conversant  with  manuscripts  of  different  ages,  that 
they  could  take  on  themselves  to  name  the  period 
in  which  any  manuscript  previous  to  the  year 
1700  was  written,  were  all  of  opinion  that  ihe  entries 
were  written  in  the  early  part  and  before  the  middle 
of  the  last  century,  and  at  or  about  the  period  of 
their  dates : — Held,  that  such  evidence  is  hut  small 
testimony,  hardly  entitled  to  any  weight,  especially 
as  the  book  containing  the  entries  was  not  satisfac- 
torily identified. 

A  claimant  to  a  peerage,  after  his  case  was 
referred  to  the  House  of  Lords,  and  evidence  taken 
on  it,  presented  an  additional  case,  alleging  an  in- 
scription on  a  tombstone  in  a  churchyard  in  Ireland; 
which,  if  proved,  would  sustain  his  claim.  The 
tombstone  could  not  be  produced.  Several  witnesses 
from  the  neighbourhood  sworepositively  thatthey  saw 
the  tombstone  and  inscription  about  twenty  years 
ago.  There  was  no  material  discrepancy  in  their  state- 
ments, nor  were  any  witnesses  called  to  contradict 
them.  Held,  that  the  evidence  was  not  sufiicient  of 
the  existence  of  the  tombstone  or  of  (he  inscription, 
and  that  the  neglect  of  the  claimant  to  produce  this 
material  part  of  his  case  earlier  induced  a  sus- 
picion of  fraud ;  which  could  not  be  removed  with- 
out the  production  of  the  tombstone,  or  of  other 
witnesses  of  greater  credit  from  the  neighbourhood. 
The  Tracy  Peerage,  10  C.&  F.  154. 

An  ancient  barony  in  fee,  after  having  been  en- 
joyed by  the  lineal  heirs  of  the  first  baron  succes- 
sively for  centuries,  then  becoming  dormant  for 
some  time,  was  claimed  and  again  enjoyed  by  one 
who,  after  full  investigation,  was  found  to  be  the 
heir  of  the  first  and  last  barons ;  it  afterwards  fell 
into  and  remained  in  abeyance  among  his  co-heirs 
for  more  than  eighty  years.  Semite — That  it  is  not 
necessary  for  one  of  these  co-heirs  clahiiing  the 
barony,  to  give  proofs  of  the  first  creation,  and  of 
the  divers  mesne  descents  of  it. 

Semble — That  on  a  claim  to  a  barony,  minutes 
of  proceedings  on  a  former  claim,  before  the  King 
in  council,  are  admissible  in  evidence  in  the  House 
of  Lords. 

A  long  abeyance  of  a  barony  in  fee,  if  dftisfac- 
torily  explained,  is  no  objection  to  a  claim. 

A  copy  of  a  will  produced  from  the  Prerogative 
Office  was  received,  after  proof  of  unsuccessftil 
searches  for  the  original,  and  that  the  practice  in 
the  office  at  the  time  of  the  date  of  the  will  was  to 
give  out  the  original  wills  after  taking  copies. 

An  old  attested  copy  of  a  deed  of  settlement,  pro- 
duced from  the  proper  custody,  was  received,  after 
proof  of  unsuccessful  searches  for  the  original,  and 
that  the  possession  of  the  estates  comprised  In 
the  settlement  went  with  it  The  Fitzwalier  Peerage, 
IOC.  &F.  946. 

A  certified  copy  of  the  entry  of  the  death  of  A, 
in  the  books  of  a  superintendent  registrar,  with  the 
usual  affidavit  of  identity, — Held,  not  sufiicient  evi- 
dence of  the  death  of  A,  on  a  petition  for  the  pay- 
ment to  the  administrator  of  A  of  a  sum  found 
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dae  to  A.  Leach  y.  Leach,  13  Law  J.  IUp»  (n.««)  Ch. 
a28.  . 

Observations  on  traditionary  evidenoe  in  pedigree 
cases,  and  its  fallibility.  It  as  not  to  be  wholly  re- 
jected because  eiaror  is  proved  as  to  part* 

The  veracity,  or  even  accuracy,  of  an  ignorant  or 
illiterate  person,  is  not  to  be  conclusively  tested  by 
comparing  an  affidavit  made  by  him,  with  his  vkfd 
voce  testimony ;  discrepancies  between  them  is  not 
conclusive  against  his  testimony. 

Observations  on  the  value  of  testimony  given  by 
affidavit 

When  the  witness  is  illiterate  and  ignorant,  and 
the  language  is  not  his  own,  but  that  of  the  person 
preparing  the  affidavit*  being  taken  ex  parte,  it  is 
almost  always  incomplete,  and  often  inaccurate. 
Jobsuton  V.  Toddt  5  Bea.  597. 

In  a  suit  instituted  in  this  court  for  the  distribu- 
tion of  assets  of  an  intestate,  the  grant  of  letters  of 
administration  is  not  conclusive  evidence  upon  the 
question  who  is  the  intestate's  sole  next-of-kin. 
Barrs  v.  Jacksmh  1  Y.  &  GolL  C.C.  585. 

The  cashier  of  a  banking-house,  upon  his  exa- 
mination as  a  witness,  stated  that  he  had  ascertained 
Irom  the  clearing-book  kept  by  him,  and  in  his  own 
handwriting,  that  a  certain  sum  of  money  was 
paid  in  notes  of  a  particular  description.  The 
statement  was  founded  solely  on  the  witness's  know- 
ledge of  the  book  and  of  his  own  handwriting,  and 
not  from  any  recollection  of  the  fact  deposed  to ; 
and  the  book  was  not  produced : — Held,  that,  under 
these  circumstances,  the  statement  could  not  be 
received  as  evidence  of  the  fact  deposed  to,  though 
it  might  serve  as  a  ground  for  further  inquiry. 
Dupayy.  Truman,  2  Y.  &  Coll.  C.C.  841. 

A  witness  stated  that  he  believed  from  a  reference 
to  his  books  of  account,  and  from  inspection  of  a 
cheque  and  other  documents,  which  were  produced 
to  him  at  the  time  of  his  examination,  that  A  on  a 
certain  day  paid  500/.  to  B : — Held,  that  this  was 
not  sufficient  evidence  of  payment  Caior  v.  the 
Croydon  Canal  Company,  4  Y.  &  C.  405. 

On  the  separation  of  A  and  B,  husband  and  wife, 
in  April  1797,  an  annuity  was  settled  by  the  hus- 
band on  the  wife,  determinable  on  payment  of  1,000^ 
In  November  1797,  at  which  time  B  was  living  in 
adultery  with  C,  a  bond  and  warrant  of  attorney 
was  given  by  the  husband  to  C  to  secure  1,400/. 
Judgment  was  entered  up  on  the  bond,  and  in  1801 
proceedings  were  taken  to  enforce  it,  but  were  stopped 
by  injunction.  Afterwards,  another  bond  for  537/. 
was  given  by  the  husband  to  C,  which  was  satisfied 
in  1803.  Upon  a  bill  filed  in  1833  by  B  against 
A' 8  executrix  for  payment  of  the  arrears  of  the  an- 
nuity, the  plaintiiT  being  unable  to  prove  that  any 
payment  had  been  made  on  account  of  the  annuity 
since  1803,  and  the  defendant  producing  the  bond 
for  1,400/.,  the  warrant  of  attorney  to  enter  up  judg- 
ment thereon,  and  the  bond  for  537/1,  with  a  receipt 
for  that  amount  indorsed : — Held,  that  considering 
the  lapse  of  time  and  the  situation  of  the  parties,  it 
might  be  presumed  that  the  bond  for  1,400/.  was 
given  in  discharge  of  the  1^000/L,  and  the  subsequent 
bond  for  537/.  in  full  discbarge  of  payment  of  the 
whole  deVt,  and.  that  both  these  discharges  or  pay- 
ments were  made  with  the  approbation  and  for  the 
u^e  of  the  plaintiff.. 
.    In  a  court  of  equity  every  reasonable  intendment 


is  made  against  stale  demands  ;«Dd^  therefore,  after 
a  long  lapse  of  years  it  is  not  an  unreasonable  in- 
tendment to  conclude  that  an  arrangement  by  a 
husband  with  a  party  living  in  adultery  with  his 
wife,  and  which  from  cireamstanoes  i^ppcared  to 
have  been  in  discharge  of  an  undertaking  previoMly 
given  by  the  hnsbaod  for  the  benefit  of  the  wife  en 
separation,  was  made  by  li«r  appr»batioii  and  fer 
her  use.    Hautorth  v.  Boetockf  4  Y.  &  C.  Jl. 

A  and  B  sailed  from  Demerara  on  the  19th  of 
December  1827,  and  after  that  day  neither  they  nor 
their  ship  were  ever  seen  or  heard  of; — Held,  on  the 
evidence  as  to  the  prevalence  of  hurricanes  between 
that  day  and  the  19th  of  January,  that  A  and  B  most 
be  presumed  to  have  died  before  the  24ith  of  Jannaiy 
1828. 

An  issue  to  try  the  question  was,  under  the  cir- 
oumstances,  refused  by  the  Court.  JSUtick  y,Beolk, 
11  Law  J.  Rep.  (ir.8.)  Ch.  41. 

Where  a  private  river  runs  through  a  manor,  the 
presumption  of  Iaw  is,  that  each  owner  of  land 
within  the  manor  and  on  the  bank  of  the  river  hss 
the  right  of  fishing  in  front  of  his  land ;  and  if  the 
lord  daims  a  several  fishery,  he  must  makeomt  that 
claim  by  evidence* 

From  the  awards  of  a  deed  under  which  the  lord 
claimed,  it  was  attempted  to  raise  a  presnmptioD 
that  the  right  of  several  fishery  within  the  manor 
passed  to  him  by  that  deed  as  appurtenant  to  the 
manor : — Held,  that  this  presumption  was  rebvltcd 
by  proof  that,  before  the  date  of  that  deed,  ownen 
of  land  within  the  manor  and  on  the  bank  of  the 
river  bad  the  right  of  free  fishery  therein.  Lamk 
V.  Newbiggifh  I  Car.  &  K.  54d. 

(L)  Reputation. 

[See  Free  Warren.] 

A  written  pedigree,  coming  from  the  proper  ea»- 
tody,  relating  to  Uie  descent  of  W  L,  and  signed  by 
him,  and  purporting  to  bear  date  A.D.  1733,  is  ad- 
missible in  evidence  as  a  recognition  by  W  L  of  bk 
family  descent,  though  it  bears  a  memorandnni  in 
these  words,  "Collected  from  parish  registers,  wills, 
monumentad  inscriptions,  family  records,  and  his- 
tories," and  although  on  the  face  of  it  it  goes  baek 
to  a  fabulous  period ; — ^Held,  also,  that  &9  doea- 
ment,  being  more  than  thirty  years  old,  must  bs 
taken  to  have  been  made  at  the  period  when  dated: 
and  that  this  period  being  ante  litem  motitm,  it  most, 
primd  facie,  be  taken  to  have  been  made  amte  Stem 
motam,  Daviee^  demaadanl,  Lowndes^  tenant,  1 2  Lav 
J.  Rep.  (n.8.)  C.P.  506. 

On  the  trial  of  an  indictment  for  the  non-repair 
of  a  highway,  a  map  of  the  parish  produced  from 
the  parish  chest,  which  map  was  made  under  the 
inclosure  act  (which  was  a  private  act,  not  printed), 
is  not  receivable  in  evidence  to  shew  the  boondsiies 
of  the  parish,  without  proof  of  the  inclosure  act; 
but  it  being  proved  by  the  surveyor  who  made  the  map 
thirty-four  years  hefore  the  trial  that  he  laid  dova 
the  boundaries  of  the  parish  from  the  informatioo  of 
an  old  man,  then  about  sixty-two,  who  went  rooDd 
and  shewed  them  to  him : — ^Held,  that  on  this  proof 
the  map  would  have  been  receivable  aa  evideoee  of 
repotstion,  if  itiiad  been  alao  proved  tibat  the  dd 
man  was  dead  at  the  time  of  the  trial,  but  that  it 
was  not  receivable  at  all  without  proof  of  his  death, 
lUgina  v.  the  InhabiUtnU  rf  MiUm,  1  Car.  &K.U, 
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(M)  Notice  to  produce. 

[See  (O)  Secomdart  and  Parol.] 

Attnmpsit  by  &  serrant  against  his  master  for  not 
employing  him  nnder  a  written  agreement  to  serve 
for  a  year  which  had  not  expired.  The  agreement 
was  prodnoed  under  notice : — Held,  that  it  was  not 
neoessaiy  to  call  the  snbecribing  witness  to  the  eze- 
cation.    Bett  y.  CAsylor,  1  Car.  ft  K.  162. 

(N)  Handwriting. 

[See  Title — Identity.] 

On  a  claim  to  an  ancient  peerage,  a  family  pedi- 
gree, prodnoed  from  the  proper  custody,  and  pur- 
porting to  hare  been  made  by  an  ancestor  of  the 
claimant  before  the  year  1751,  was  ofiered  in  evi- 
denoe^  on  proof  of  the  handwriting,  by  a  witness  who 
had  been  for  many  years  inspector  of  ftwifcs  and  of 
official  correspondence ;  and  who  said  that  from  a 
hm  inspectiona  he  had  of  two  or  three  other  docu- 
ments wluch  were  prored  to  be  of  the  same  ances- 
tor's writing,  he  had  fisrroed  in  his  mind  such  a 
standard  of  tho  character  of  his  handwriting  as  to 
be  able,  without  immediate  comparison  wi^  those 
docnments,  to  say  whelAier  any  other  document 
that  might  be  produced  to  him  was  or  was  not  in 
the  same  handwriting : — Held,  that  the  evidence  was 
ioachnissible. 

Held,  the  claimant's  solicitor,  who  said  he  had 
seqnired  a  knowledge  of  the  character  of  the  ances- 
tor's handwriting  from  having  had  occasion  from 
time  to  time,  in  the  course  of  his  business  for  the 
claimant,  to  examine  several  deeds  and  other  docu- 
ments written  or  signed  by  the  ancestor,  and  which 
came  to  the  clainunt  together  with  property  formerly 
belonging  to  that  ancestor,  was  a  competent  witness 
to  prove  the  handwriting  of  the  pedigree.  The  FttM" 
waiter  Pferage^  10  C.  &  F.  19^. 

A  witness  fbr  the  defendants,  in  an  action  on  a 
bond,  baring  awom  that  the  attestation  to  the  bond 
vas  not  in  A  B's  handwriting,  the  plaintiff's  counsel 
pat  into  his  hand  a  paper  not  in  evidence  in  the 
caase,  which  be  also  stated  was  not  written  by  A  B: 
--Held,  that  the  plaintiff  wai  not  at  liberty  to  prove, 
fer  the  purpose  of  contradicting  the  witness,  that 
Ae  paper  was  actually  written  by  A  B.  Hughet  v. 
iKflgtr»,  10  Law  J.  Rep.  (na)  Exch.  238 ;  8  M.  &  W. 

m. 

In  assuraprit  on  two  joint  and  several  notes 
sgainstthe  three  makers, — Held,  that  a  retainer  pur- 
porting to  be  signed  by  all,  and  as  to  two  of  which 
the  signatures  were  proved,  but  the  attorney  did  not 
■ee  the  retainer  signed,  although  he  had  acted  on  it, 
uid  was  wholly  unacquainted  with  the  handwriting 
of  either,  was  not  sufficient  proof  of  the  signa- 
tQ>s  to  tiie  note  by  the  third  party.    Drew  v.  Prior. 

(O)  Secondary  and  Parol. 
[See  Dbvibe  (B).] 

An  attorney  having  been  subpoenaed  to  produce 
•  deed  in  his  possession,  which  he  had  received 
^n>ia  a  cKent,  refused  to  produce  it,  on  the  ground 
w  he  had  a  lien  on  it  for  professional  business 
done  for  the  elient :— Held,  that  secondary  evidence 
0f  the  deed  was  admismble. 

There  are  no  degrees  of  secondary  eridence ;  con- 


sequently, parol  evidence  of  the  contents  of  a  deed 
mav  be  ^ven,  although  an  attested  copy  appears  to 
be  m  existence. 

On  a  former  ejectment  to  recover  part  of  the  same 
property  by  the  same  lessors  of  the  plmntiff  against 
a  di^rent  defendant,  the  contents  of  a  deed,  which 
was  put  in  evidence,  were  stated  by  the  counsel  for 
one  of  the  parties,  but  the  deed  itself  was  not  read 
by  the  officer  of  the  Court  :^Held,  that  this  state- 
ment was  not  admissible  as  secondary  eridence  of 
the  contents  of  the  deed,  in  an  action  by  the  same 
plaintiffi  against  a  diffisrent  defendant. 

Qiusre — ^Whether  the  statement  would  hare  been 
admissible  in  a  second  action  between  the  same 
parties.  Doe  d.  Gilberts,  Rou,  10  Law  J.  Rep.  (n.b.) 
£xeh.201;  7M.&W.  101. 

Though  an  attorney  has  received  an  instrument 
fW>m  his  client,  he  nuiy  be  asked  on  the  trial  whether 
he  has  the  instrument ;  and  on  his  refusal  to  pro- 
duce it,  secondary  evidence  of  the  contents  may  be 
given.  Coatee  v.  Bireh^  11  Law  J.  Rep.  (N.s.)  Q.B. 
1 ;  S.C.  Coatee  v.  Bmn,  1  O.  &  D.  647. 

Secondary  eridence  of  the  contents  of  a  notice 
hung  up  in  a  steam-packet  office,  cannot  be  received, 
unless  notice  has  been  given  to  produce  the  originaL 

Where  a  party  baring  a  particular  lien  on  goods, 
which  the  owner  is  willing  to  satisfy,  refuses  to  part 
with  them  unless  his  general  balance  is  paid,  an 
action  of  trover  may  be  maintained  against  him, 
without  proof  of  a  formal  tender,  /ones  v.  Tarlion, 
1 1  Law  J.  Rep.  (n.s.)  Exch.  267 ;  9  M.  &  W.  675 ; 
1  Dowl  P.G.  (N.8.)  625. 

A  bond  of  indemnity  on  which  the  defendant  was 
sued,  was  in  the  hands  of  W,  who  had  found  it 
amongst  the  papers  of  a  former  attorney  for  the 
obligor,  to  whose  business  he  had  succeeded,  and 
now  held  it  for  the  executrix  of  that  attorney.  He 
was  not  the  defendant's  attorney  in  the  cause,  but 
had,  before  the  trial,  sent  a  copy  of  it  to  the  plain- 
tiff's attorney,  for  the  purposes  of  the  action.  On 
the  day  after  the  commission  day,  being  the  day 
previous  to  the  trial,  the  defendant's  attorney,  whose 
residence  was  in  London,  was  served  with  a  notice 
to  produce  the  bond.  At  the  trial,  the  bond  was  in 
court,  in  the  hands  of  W,  who  had  not  been  sub- 
poenaed, and  who  refused  to  produce  it,  alleging  his 
client^s  privilege : — Held,  first,  that,  under  the  cir- 
cumstances of  the  case,  the  bond  being,  in  fact,  in 
the  power  of  the  defendant,  the  notice  to  produce 
was  sufficient,  and  on  its  not  being  produced, 
secondary  eridence  of  its  contents  was  properly 
received;  and  that  the  copy  furnished  by  W 
was  admissible  as  secondary  eridence,  notwith- 
standing the  objection  of  the  privilege.  Lloyd  v. 
Mostyn,  12  Law  J.  Rep.  (n.s.)  Exch.  1 ;  10  M.  &  W. 
478;  2  Dowl.  P.C.  (N.s.)  476. 

In  an  action  on  an  attested  agreement,  it  waa 
proved  that  the  attesting  witness  formerly  lived  at 
Salford,  hot  that  about  eleven  months  ago  he  had 
gone  on  board  a  ship  bound  for  America ;  that  a 
letter  had  been  received  some  months  after,  which 
was  marked  in  his  handwriting  "ship  letter" ;  and 
that  he  had  not  since  been  heard  of  in  a  lodge  of 
Odd  Fellows  to  which  he  belonged  : — Held,  suffi- 
cient to  let  in  evidence  of  his  handwriting.  DavUtom 
y.  Carr,  12  Law  J.  Rep.  (N.s.)  Exch.  312. 

Quitre — Whether  a  verbal  statement  made  by  a 
deceased  collector  of  rents  at  the  time  of  paying  over 
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to  kU  cmploycar  moniet  rmmifti  by  htm  from  tb« 
tenants,  as  to  the  person  from  whom  he  received  a 
paiiicular  snm  entered  hj  him  in  the  rental,  is  ad- 
Hiissible  in  evidence  against  that  person. 

OoBstmotion  of  a  document  given  in  evidenoe  as 
$m  adEDOwledgmenl  of  titie  under  the  stat.  A  &  4 
WilL  4l  e.  87.  a.  17.  Fmrsdmiir.aoggi  lOM.  &  W. 
678. 

Where  none  of  the  parties  lived  in  the  assize 
town,  the  )>Iaintiff's  attorney  served  the  defendsat's 
attorney  in  the  assize  town  on  the  commission  day 
with  nodee  topvedoee  a.,  paper,  andi  offered  the 
ttpmsea  of  g^iag  to  lietoh.  i  t .  The^  defendant*  a  at* 
tacaey  said  Chat  that  was  of  no  nse,  as  the  paper  was 
not  in  ezislende  >-^nld,;lhat  the  piaintilE^  oo  tiio 
trial,  might  give  seoeodary  evidett()e  of  the  oontenU 
of  the  paper,  as  the  atatMneat  of  the  defisndant's 
attorney,  tbafc  the  paper  was  not  in  existence,  got 
rid  of  any  objeotiflSi  as  to^  the  lataness  of  the  eervW 
ot  the  vetice  Id  prodiicek  Fettgrv.  ^mater,  9  Cajr. 
&P.  7W* 

A  copy  of  a  doonmeat  takenhy  a  machine,  Worked 
by  the  witness  who  produces  iti  is  admissible  ai 
sAeondatry  evidences    Simpan  v.  TkaifHmty  2  M.  &r  R. 

in  a  town  eavse  for  goods  .sold,  in  wJneh  the  de* 
fendant  and  his  attorney  both  lived  in  town,  a 
notioe  to  produce  a  letter  horn  the  plaintiff  to  the 
defendant,  asking  payment^  was  served  at  Che  office 
of  the  defendant's  attorney  at  7  p*BQ.  on  the  even* 
ing  of  the  day  befiwe  that  on  which  the  cause  wak 
tried  :>-^Held,  to  be  not  loo  late;  .and  the  letter  not 
being  produced,  secondary  evidence  was  given  of  its 
contents.    Let^  v^  BuU^  Car.  SiM^^l. 

In  a  town  cause  for  an  assault,  in  which  the  de* 
fendant  and  his  attozney  both  lived  in  town^anoUAa 
to  produce  a  letter  from  the  plaintiff's  attorney  to 
the  defendant,  askinf;  compensation,  waa  served  at 
the  defendant's  house,  and  at  tlie  office  of  the  de* 
fendanifs  attorney,  at  half- past  6  p.m.  on  the  even- 
ing of  the  day  before  that  on  which  the  cause  waa 
trnd  t<— Held^  to  he  not  A>o  latit  9  and  (he  letter  not 
being  produced,  secondary  evidence  was  given  of  ita 
eoutentsi    Me^rkk  v.  Wwids,Cvt,  &  M.462. 

A  pevBon  who  made  a  dlslveaa  received  a  paper 
from  the  pcnon  by  whose  authority  he  distnined^ 
and  made  a*  copy  of  it,  whidi  be  gave  to  the  person 
distrained  on.  The  onginal  waa  lost:'- Held,  that 
paroi  evidenoe  mi|^t  be  given  of  its  contents,  with- 
out pvodiioing  or  aooonndng  for  tiie  copy  i^vsn  to 
the  •  party  distDained  on. 

A  mother  and  son  were  in  possession  of  a.house^ 
for  which  boose  «  declaration  in  ejectment  waa 
served  on  the  son,  who  letjodgment  go  bry  delaiilt» 
ahdalilo  on  the  mother^  who  drfended:^^H«ld^  that 
On  ibe  tHal  of  thn  qectnuat  against  :tbo  mother  an 
4zamiapd<  oopiy  of  a  judgment  xecovnred  against  the 
s(m  hy  the  lessoi^.l^C  4he  pjnaitttiff  lor  use  and  oeou» 
psi^n  of  4he  hfliteev  wtfa  not  ^receivable  in  evidence. 
i^or.d.  Jfarsr  v.  mmamkt  Car.  &  M.  HS4 

In  an  antkm  bytbe  plaintiffM  executor,  formoney 
hsid  and  reeeifved«  the  plaintiff  proved  a  notice  Vo 
pvodnee  the  probaite  of  the  will  of  J  Cr,  of  which  the 
dsiBodssit  was  execulmr,  and  under  which  the  plain* 
tiflPa  ttttatrixvniah&ed.  the. .money  which  was  th? 
subject  of  the  action,  and  also  a  Judge's  ordec  tO 
admit  an  office  copy  of  the  same  will.  The  plain- 
tiff, on   non-production,  tendered  in  evidence  an 


official  copy  o£  the  wiU,  pnvpoiting'to  be  signed  \if 
the  registrar  of  the  ecelesinstical  court,  and  sn^ 
nexed  to  which  was  what  purported  to  be  a  copy  of 
the  act  of  the  ecclesiastical  court:— Held,  Uiat 
this  being  a  copy  of  an  official  act  was  admiwiUe 
as-  sccan(i£ry  evidenca  against  tha  deftndaat  HhaU 
V.  GaU,  14  Law  J.  Rep.(N.8.)  aB.  212. 

Kotioe  to  ^it  may  be  prvred  by  a  copy,  witheat 
any  notice  having  been  given  to.prodnee  theoii- 
ginal.  Doe  d.  Fkmi»g  v.  StmartoUf  1 4  Law  J.  Rep. 
(N.8.)  aB.  210. 

In  sen  action  against  an  attamey  for  nef^igMce 
respecting  a  reference  of  an  action  for  bmach  of 
pimniae  of«narnage»brongfat  try  Miss  S  sgsinstlhe 
present  pUdntifl^  in  which  he  waa  attorney  fiw  dm 
present  plaintiff,  it.  appeared  that  there  were  tao 
pacts  of  the  agreement  lo  referi  one  dgned  hj  Mi» 
S'a  attorney  (unstampedX  which  was  in  tlu  pos- 
session of  the  present  defendant,  the  other,  ogned 
by  the  preaentdefindant,  as  attorney  Sat  the  preaeat 
plain ti$  and  in  the  hands jof  Miss  8's  attsmef. 
The  latter  had  been  stamped  within  tweBCy-one 
days  after  its  exeontion,  and  the  ezpenae  of  Ihe 
stamping,  and  part  of  the  expense  of  the  making  of 
it,  had  been  paid  by  the  present  plaintil^  the  rat 
being  taxed  off.    The  part  in  the  hands  of  the  pre* 
sent  defendant  bdog  called  for  and  produced  ondsr 
a  notice  to  produce,  being  unstamped,  cpaldnet  be 
read  ia  evidence: — .But  held,  that   the  present 
plaintiff  was  entitled  to  have  the  stamped  pert  of 
the  agreement  produced   by  Miss   8^  attoxney, 
although  Miss  S  had  desired  her  attOEuey  not  la 
produce  it 

Held,  also,  that  MissS's  attorney  waa  nethonnd 
to  prodoca  letters  written  to  bhn  by  the  present 
defendant  as  attorney  ior  the  preaent  plaintiff-  he 
stating  that  he  waa  desired  by  his  client,  Mies  Sy 
not  to  produce  them ;  but  that  if  letters  written  by 
Miss  S's  attorney  to  the  present  defendant  aa  nttei^* 
ney  for  the  presentplainftiff  were  not  produced  when 
called  for  under  a  notioe.  to  produce,  MissS'aatter- 
ney  was  bound  to  give  secondary  evidenoe  of  their 
contents,  although  desired  by  Miss  S  not  to  do  so. 
Bigga  V.  Joy/sr,  1  Car.  &  K.  86. 

An  abstract  of  a  de^  not  admitted  as  eecondaty 
OTidence  of  the  deed.  Lewis  v.  Lgatkam^  1 1  Law  J. 
Bep.(]i.s.)Ch.l76. 

In  proving  the  loss  of  a  deed,  ao  as  to  let  in 
secondary  evidence,  it  is  anffiaent  to  negative  any 
**  reasonable  probability"  thai  anything  has  been 
kept  back. 

To  let  in  a  copy  of  a  lost  deed  aa  secondasy  evi- 
dence, it'  is  not  necessary  io  prave  thai  the  or^jiaai 
WAS  duly  stamped*  The  onus  of  pfewnng  the  doi>- 
tmry  is  upon  fl)e<  party  raising  the  ol^ieetiDn.  Hmti 
V.  Hart,  1 1  Law  J.  Rep.  (n.s.)  Ch.  O.9  I  Mmk^  U 

The  Court  refused  to  admit  aeoondary  evidence 
of  a  declaration  of  truit,  there  being  strong  cinsnnu 
stantial  evidence  to  shew  that  the  angina]  inatra* 
ment  was  not  stamped.  Rote  v.  Clarke,  I Y.  &  CelL 
C.C.534^ 

Parol  evidence  as  to  the  intentions  of  a  Iwitatiw 
by  the  attorney  who  made  the  wiU»  Scmem  vw 
SeawtHy  lY.St  Coll.  C.C.  66. 

Par0l  evideoco  to  explain. a  will  rqieetcd.  WHamt 
V.  Squire,  1  Y.  &  CoIL  aC«  6|HL 

Par^  evidenoe  of  snbseqHeot  advaoeea  nwde  on 
the  seeiurity  of  &  prior  eqMiCiabie  moiitga^  by  de« 
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poiit  of  deeds  and  -manoraiHhun  in  writiiig  not 
onder  aeal    Ede  t.  Kmwks,  2  Y.  &  ColL  CC  173. 


(F)  Admissible  witb  REP£&ENce  to  the 

Pleadings, 

[OtpiaadY.  Totdmitt,  4  Law  J.  Dig.  245;  7  C.  &  F. 
S49.J 

A  decretal  order  io  Chanoeiy,  reutiag  the  silb* 
ttance  of  the  faill  and  anewtr,  is  admisflibla,  on  proof 
of  {McUgiieo,  t6  establish  the  identity  of  parties  to 
tbe  BoiL 

Bnt  an  anssser  oloae,  thoagh  sworn  but  not  filed, 
is  not  admissible. 

Sostch  wiBst  registered  in  die  Court  of  Sesakm, 
stt  retained  tfaare;  and  if  it  ie  necessuy  to  pmnre 
anj  meb  wxik  in  Bngland,  a  eeitified  eopy  is  giren 
OBt,  and  is  admitted  to  probate  in  the  EogHeh 
eodsaiastiaal  cearts.  The  iiOrda  Committees  for 
BziTiieges  will  not,  on  dains  of  peemge,  noeiTe 
«ieh  copy,  unless  it  is  shew»  that  the  original  will 
canoet  be  prodoeed.     Tkg  muaridn  Peitngs,  13  C. 

PUindfi  moved  on  an  answer,  (to  a  bill  to  r^ 
itrain  the  privaey  of  a  copyright)  which  admitted 
thst  s  oeiSiicate  of  the  registration  of  a  design  had 
been  giren,  bot  denied  that  it  was  legal  t-**Held, 
that  the  certtficate  could  not  be  referred  to  as  evi" 
ds&eSi.ezeqicinfonnezioa  with  the  denial  hy  the 
de&ndanta  of  its  legality.  NieUi  v.  CotUet,  1<  Law 
J.  Hep^  (1I.S.)  Ch.  878. 

In  a  defence  founded  upon  an  allegatioit  that  the 
pbintiff  has  released  or  resigaed  hu  rights  fon  a 
pecuDiaiy  consideration  paid  to  him,  it  Is  inonm^ 
bent  en  the  defendant  to  prove  that  the  consideration 
vm^  in  fact  paid.  f^andaU»  v.  Blagraifg,  6  fiea.  079. 

^^^here  maftten  are  stated  by  die  anawer  which 
ue  ttotrput  in  evidence,  it  is  in  the  discretion  of  ther 
Court  to  direct  inquhies  as  to  those  mattere  before 
the  Master.  A  settled  accettnt,  suggested  by  the 
answer,  but  not  proved,  is  usually  the  subject  of 
iofuiry.   Cotmup -9.  Ha^wardt  I  Y.  St  Coll  CC.  638, 

(Q)  PsACTicB  (in  EauxTT). 

^pwWe— That  where  a  psrty,  in  his  examination^ 
wics  that  he  had  any  receiwts  or  made  any  pay- 
ments during  a  certain  period,  and  he  is  aftenrevds 
charged,  by  other  evidence,  with  reoeipts  during 
uttt  time,  he  will  not  be  allowed  to  give  e^deace 
<tf  paymenu  also  made  then,  in  contradiction  to  his 
taswer  and  ezamination.  Mmidtfofd  r.  Awth^k^ 
10LawJ.Rep.(N.s-)Ch.l06j  11  Sim.  209. 
^  A  deed  of  assignment  without  licence,  not  set  but 
n  ^  answer,  was  proved  vied  voce  at  the  hearing « 
—Held,  not  snfflciently  proved  foe  the  Court  4o  act 
ijptt  it.  i?oiMsr  V.  Co/6y,  I  i  Law  J.  Rep^  (f.8.)  Oh. 
132;lHa«,109. 

A  witness,  who  had  been  examined  io  chief  before 
the  heariug  of  the  cause  by  the  plaintiff;  was  cross- 
uamined  by  the  defendant  as  to  matters  having  no 
wwion  whatsoever  to  the  subject- matter  of  his  ex* 
•mination  in  chief :— Held,  that  the  evidence  of  the 
^ntaeas,  taken  after  decree  in  the  Master's  oiBce, 
was  not  admissible,  without  the  leave  of  the  Court 
hsving  been  fint  obUined,  authorizing  the  defon- 
dwit  to  examine  him.  Ekglsad  ▼.  Z>mmm,  12  Law  J. 
««p.(».8.)Ch.85;  6Bea.269. 

iBatrumems  neither  admitted  nor  denied,  may  be 
?rv<red  «it4  soee,  although  the  cause  ie  heard  upon 


bin  andantweri  witho«t  replieatioo.    Jtbwldmi  ▼; 
AfMV^t,  2  Hare,  fiSft  o 

■  Wli^e  a  doewmentinthe  possession  of  the  defen** 
dant  is  produeed  and*  read  by  the  plaintiff  at  thw 
hearing,  under  a  geneml  order  foe  its  )pfodaetl0n, 
the  defendant  will  notbe  alloVredr  icTe^  from  hie 
answer  any  statement  in  ex^lanaticn  dr  (fujAiloav 
tion  of  the  document  (except  as  to  the  possessiMi 
of  it).;  bttt  tiie  Courts  if  necessany,  witt)  direot^/an 
ia<|«iry  on  tbe  swbjeeti   UUktf  ▼.  Ooto,  1  Y.  lb  Ooihi 

Where  a  pasty  t»  a  defeDdSnt>iu<one  soit  And 
|>hutttiff  in 'another^  and  thesame^satleriiiBTokpd 
m  bodi'  snitsy  the  answev  ofi  a  Do*defeadanA  in  ^w 
feoaes  stflit  cannDtbe  read  agftlnst  tho'^atntitf  dn* 
the  latter  soiti    £i«iAii<A  r.  fieetedt,  4  Y.  &  C^  L 

Lettem  proved;  but  not  pBrtionlarly  mentioned 
in  the  pleadings,  are  net  therefoce  inadraissildr; 
but  if  the  prodoetion  of  sieh  evideooe  would  oper>-- 
ata  SB' a  aurprbe  en  tiM  bther  .par^,tiie  Oemrt  will* 
not  g^ve  effect  to  it,  without  giving  the  patfy  to  be 
tfib^ed  by  io  an  oppoztmiityiof  oontrovecting  it. 
Mahoim  v.  Soott,  3 Hsfe^fld.   * 

When  the  eseention  of  a  dafed  iamot  eonlniMffied^ 
but  its  validity  only  is  disputed,  it  may  be  proved 
vi9d  eseeatthe  hearing.  Bimth  r.  Ontmrioke,  li  Lhw 
J.Rep.(Na.)Ch.  217. 

Evidence  of  conversations  not  put  in  issue  is  in"* 
admissible;  but  lehere  conversations  sre  alleged  in 
the  answer,  evidboce  is  admissible  «n  the  part  of 
tiie  plaintiff  to  shew  their  e&et,  notwithetandiDg 
they  are  not  stated  in  the  bill.  Graham  v.  Oliver,  8 
Bea*  124. 

An  issue  being  di«eclsd,  which  was  to  be  con- 
ducted on  one  side  by  persons  not  parties  to  the 
cause^  the  Court  refased  to  dixeot  the  depositions 
and  affidavits  used  in  tbe  cause  of  witnesses  who' 
had  since  died  to  be  read  on  the  trial  ef  the  issue. 
JoknsUnr.  fodd,  8  Bea.  218. 

Lettere  proved  in  the  oaose,  but  not  refoned  tw 
in  the  pleaiding^  are  inadmissible  in  evidenoe,  even 
on  the  question  of  costs.  WfdtUtf  v*  kkKtiStk,  8  Ben* 
226. 

The  plaintiffs,  after  filing  a  reptioiiion  to  the 
answer  of  A  B,  one  of  the  defondanm,  obtained  an 
order  of  course  to  examine  him  as  a  witness,  saving 
just  exceptions: — Held,  irregular,  and  the  order 
was  discharged.     Ward  v.  Wmd.  4  Bea.  228. 

In  a  bill  for  an  account,  the  plaintiff  in  general 
terms  charged  errors  in  the  aoconnts  between  him 
and  the  defendant,  and  stated  that  they  appeared  in 
a  certsin  report  of  an  socountant,  but  the  bill  did 
not  state  the  report  or  specifically  point  out  the 
errers  :-^Held,  that  the  plaintiff  aould  not  ou  this 
record  give  evidence  of  the  report,  or  of  such 
etrors,  and  that,' notwithstanding  the  defendant  had 
stated  tbe  report  in  hiseross  bill,  and  had  explained' 
some  of  the  evron.    Shepl^tTd  v.  MfyrtUf  4  Bes.  262. 

The  foct,  that  the  plaintiff  had  lUed  a  bill  in  tht« 
Court,  being  relied  on  by  the  defendsnt  at-  having 
worked  a  forfoiture  ef  his  intereet/-^Held«  that  the 
mere  production  of  the  office  copy  was  not  suffi* 
eient  evidence,  there  beiuff  no  proof  of  identity; 
and,  secondly,  that  the  defendant  was  not  entitled 
to  an  inq«dry  on  the  point.  WiUUmu  v.  JTeJpe,  6 
Bea.  273. 
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EXAMINATION -EXECUTOR  AND  ADMINISTRATOR. 


EXAMINATION. 

[See  Poor — Withesb.] 


EXCOMMUNICATION. 

[See  EccLBsiABTicAL  Law.] 


EXCHANGE. 
[See  Power.] 


EXCHEQUER  BILLS. 

The  preparation  and  issue  of  Exchequer  bills 
further  regulated  by  5  &  6  Vict  c.  96 ;  20  Law  J. 
Stat.  288. 

Commissioners  appointed  to  inquire  as  to  the 
issue,  receipt,  circulation,  and  possession  of  certain 
forged  Exchequer  bills,  by  6  Vict  ell;  20  Law  J. 
Sut  16. 

Her  Majesty  enabled  to  indemnify  the  holders  of 
certain  ibrged  Exchequer  bills.  OVict  c.  1 ;  21  Law 
J.  Stat  8. 


EXCHEQUER,  COURT  OF. 

Certain  offices  on  the  revenue  side  of  the  Court 
of  Exchequer  in  England  abolished,  and  the  office 
of  Her  Mi^esty's  Remembrancer  in  that  court 
regulated  by  5  &  6  Vict  c.  86  ;  20  Law  J.  Sut  804. 

The  Court  of  Exchequer  has  jurisdiction  to 
remore  at  any  stage  of  the  proceedings  a  suit  com- 
menced in  another  court  against  a  revenue  officer, 
for  an  act  done  in  the  execution  of  his  duty. 

An  affidavit  in  support  of  such  application  is  pro- 
perly intituled,  ••  the  Attorney  Oeneral,  informant, 
v.  A,  defendant,"  if  some  proceedings  have  been 
commenced,  though  the  information  has  not  then 
been  filed.  The  Attorney  General  t.  Kingston^  11 
Law  J.  Rep.(M.8.)  Exch.72;  8  M.  &  W.  163;  1 
DowL  P.C.  (N.S.)  858. 


EXCHEQUER,  IN  EQUITY. 

The  jurisdiction  of  the  Court  of  Exchequer  as  a 
court  of  equity,  8rc.  abolished  and  transferred  to  the 
Court  of  Chancery,  by  6  Vict  c.  8  ;  19  Law  J.  Stat 
128. 

Suits  depending  and  proceedings  transferred  to 
the  Court  of  Chancery  to  be  carried  on  according  to 
the  practice  of  that  court  Court  of  Chancery  may 
direct  them  to  be  carried  on  according  to  the  prac- 
tice of  either  court    Ibid.  Sect  2. 

Provision  made  for  costs  of  transfer  of  suits  and 
for  the  transfer  of  stocks,  &c.  into  the  name  of  the 
Accountant  Oeneral  of  the  Court  of  Chancery.  Ibid. 
SecU.  8, 6,  7,8,  9,  10,  11, 12,  IS,  14. 

Certain  offices  in  the  Court  of,  abolished.  Ibid. 
Sect  18. 

Qusre — Whether  the  equitable  jurisdiction  of  the 
Court  of  Exchequer  in  revenue  causes  is  transferred 
to  the  Court  of  Chancery  by  the  5  Vict  c.  6.  Tht 
Attorney  Oeneral  v.  Kingston,  1  Dowl.  P.C.  (n.s.) 
480. 


EXCISE. 
[See  Rbvsnub.] 


EXECUTION. 
[See  Practice.] 


EXECUTOR  AND  ADMINISTRATOR. 

[See  Account  Stated,  ante,  p.  4— Admixii- 
TRATioK — Ecclesiastical  Courts.] 

(A)  Appointment  and  Constitution  op. 

(B)  Administration  db  Bonis non. 

(C)  De  son  Tort. 
Renunciation. 
Rights  and  Disabilities. 
Duties  and  Liabilities. 

(G)  Assets. 

(H)  Actions  AND  Suits  bt  and  against. 

fa)  Where  maintttindble. 

b)  PletuHngt  and  Eoidence, 

[e)  Fraetiee. 

(d)  Coett. 


(O) 
(E) 
(F) 


(A)  Appointment  and  Constitution  of. 

[Beadkt  v.  Bwrek,  4  Law  J.  Dig.  248 ;  10  Sim. 
882.J 

A  testator  appointed  the  Archbishop  of  Tvtm 
for  the  tame  being  an  executor  of  his  will;  the 
archiepiscopal  jurisdiction  of  Tnam  having  been 
abolished  by  stat  8  &  4  Will.  4.  c.  87,  probate  grsated 
to  the  Bishop  of  Tuam.  In  the  goodt  rf  Heym, 
8  Curt  78. 

A  testatrix  appointed  an  executor  by  the  descrip- 
tion of  **  Lord  Sackville"  and  "  Lord  George  Sa^- 
ville.''  It  appeared  that  there  were  only  two  per- 
sons to  whom  the  description  could  apply,  vis.,— 
*'  Charles,  Lord  Sackville,  Duke  of  Dorset,"  tod 
the  "  Hon.  George  Germain" : — Held,  under  the 
circumstances,  that  the  former  was  the  paity  in- 
tended. The  Dttie  of  Dorset  v.  Lord  Haworde*,  3 
Curt  80. 

Motion  for  administration  with  will  annexed  to 
the  attorney  of  a  residuary  legatee,  a  manicd 
woman,  upon  her  proxy  alone,  her  husband  reftuiBf 
to  join,  rejected.    Bubbert  v.  Harby,  8  Curt  50. 

A  minor  executor  elected  his  step-mother,  die 
widow  of  the  testator,  his  guardian,  for  the  pnrpo« 
of  taking  administration  with  the  wiU  annexed,  fcr 
his  use  and  benefit  Such  administration  grtnted 
to  her,  under  the  circumstances,  without  citing  thoee 
havinga  prior  claim.    In  thegoode  of  Widger,  I  Csrt. 

Administration  with  the  will  annexed  granted  to 
the  joint  nominees  of  two  charitable  inatitutioDf,  to 
whom  legacies,  expectant  on  life  interests,  had  been 
bequeaihed,  but  limited  to  a  fond  appropriated  for 
payment  of  the  legacies.  The  parties  entitled  to  t 
general  grant  having  been  cited,  and  not  appearing. 
In  the  goods  tf  Bion,  8  Curt  789. 

A  married  woman  had  power  to  dispose  of  eeitsiB 
stock  and  furniture,  by  a  will  to  be  executed  in  tlie 
presence  of  two  witnesses ;  and  also  to  dispoie  o( 
other  effects  by  will  generally.  By  a  will,  doly  eio- 
cuted,  she  disposed  of  the  stock  and  fumtture;  br 
an  unsigned  memorandum,  at  the  foot  of  the  frill, 
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in  her  own  handwriting  (previous  to  the  1st  of  Janu- 
ary 1838),  she  duposed  of  the  other  effects.  Letters 
of  administration  with  the  will  and  memorandum 
granted.    In  the  goods  o/Bosicell,  3  Curt  744. 

Motion  for  a  decree  to  cite  the  next-of-kin  of  an 
intestate  to  accept  or  refuse  letters  of  administra- 
tion of  all  the  goods,  &c.  of  the  deceased ;  otherwise 
to  shew  cause  why  such  administration  should  not 
be  granted  to  a  strangerj  a  nominee  of  certain  plain- 
tifis  in  a  suit  of  equity,  rejeeted,  though  a  general 
grant  was  held  necessary  by  the  Vice  Chancellor  of 
Engknd.  In  the  good*  of  Chanter,  1  Robert.  273. 

Administration  gpranted  to  the  brother  of  an  in- 
testate in  preference  to  the  widow.  ChappeUr,  Chap- 
petty  3  Curt  429. 

If  a  party  be  entitled  to  a  grant  in  a  superior,  the 
Court  will  not  make  that  g^ant  to  such  person  in  an 
inferior,  character.  In  thegoodt  ofBulloek,  I  Robert 
275. 

(B)  Admin I8TBA.TION  d£  Bonis  non. 

The  furniture  of  an  intestate,  who  died  in  1827, 
was,  after  his  death,  removed  by  his  widow,  and 
used  by  her  till  1829.  In  this  year  she  valued  the 
farnitare  and  other  effects  of  the  intestate,  and  took 
out  letters  of  administration.  Some  leaseholds  of 
the  intestate  were  sold,  but  the  amount  of  the  debts, 
and  whether  the  proceeds  were  applied  to  the  pay- 
ment of  them,  and  whether  the  widow  had  any  funds 
of  her  own  to  pay.  them  with,  did  not  appear.  The 
widow  died  in  1832,  and  in  1838  the  defendant  sold 
the  fhrnitore.  In  1840  the  plaintiff  took  out  letters 
of  adodniatration  to  the  widow,  and  brought  an 
action  of  trover  in  respect  of  the  furniture  so  sold : 
—Held,  that  the  plaintiff  not  having  taken  out  ad- 
ministration df  bonie  non,  could  not  recover  the  for- 
nitore,  and  that  there  was  no  evidence  from  which 
the  jury  oould  infer  that  the  widow  had  become 
possessed  of  the  fUmiture  in  her  own  right  Elliott 
V.  Kemp,  10  Law  J.  Rep.  (n.8.)  Exch.  321 ;  7  M.  & 
W.  306. 

(C)  Be  son  Tort. 

A  had  ordered  a  pair  of  boots  of  B,  and  had  paid 
B  for  them.  The  boots  had  never  been  delivered 
U>  A,  and  being  in  the  hands  of  the  journeyman 
who  made  thom,  A  was  obliged  to  pay  ike  journey- 
man the  priee  of  making  them  before  he  could  get 
possession  of  them.  A  being  sued  as  executor  de 
Ma  tor<  of  B : — Held,  that  he  was  liable  for  the 
value  of  the  boots  as  executor  de  ton  tort,  but  that  he 
▼aa  entitled  to  be  allowed  the  sum  he  paid  the 
joorneyman. 

A,  after  the  death  of  B,  obtained  possession  of 
the  cattle  of  B  from  C,  with  whom  they  were  agisted, 
A  paying  C  for  the  agisting;  A,  being  sued  as 
executor  de  ton  tort  of  B : — Held,  that  he  waa  not 
entitled  to  the  sum  he  paid  to  C  for  the  agisting 
of  the  catde.    Bobiy  v.  RornU,  I  Car.  &  K.  716. 

(D)  Renunciation  op. 

It  is  no  plea  to  an  action  by  several  executors, 
that  one  of  them»  before  he  had  in  any  way  adminis- 
tered,  and  before  action  brought,  had  renounced  the 
executorship,  and  had  never  interfered  therein;  al- 
though such  tenunaation  waa  made  by  deed.  Ores' 
vwlr  V.  Woodhead,  12  Law  J.  Rep.  (n.8.)  C.P.  lU ; 
4  M.  &  G.  811 ;  5  Sc.  (n.8.)  778. 

PiOKST,  1840—1845. 


(£)  Rights  and  Disabilities. 

It  was  not  necessary  that  a  judgment  recovered 
against  executors,  (prior  to  the  sUtute  2  &  3  Vict, 
e.  1 1,)  upon  a  debt  due  from  their  testator,  should  be 
docketed,  in  pursuance  of  the  statute  4  &  5  W.  &  M. 
c  20,  in  order  to  give  preferenee  against  the  exe- 
cutors in  the  administration  of  the  testator*s  estate. 
Gaunt  y.  Taylor,  11  Law  J.  Rep.  (n.s.)  C.P.  68;  S 
M.  &  G.  886;  3  Sc.  (n.s.)  700. 

The  appointment  of  a  defendant,  who  is  an  exe- 
cutor and  trustee,  to  be  a  consignee  with  the  usual 
profits  is  a  matter  for  the  discretion  of  the  Court ; 
but  when  such  a  discretion  has  been  exercised,  and. 
an  appointment  made  under  it  has  been  acted  upon, 
the  Court  will  not  afterwards  withdraw  its  sanction 
from  the  appointment  so  madeu  Morisony,  MorisoHf 
4M.&Cr.216. 

^  Sembk — that  an  executor  may  prove  the  will  of 
his  testator,  and  at  the  same  time  renounce  the  pro* 
bate  of  the  will  of  a  testator,  of  which  will  his  testaitor  ^ 
had  been  the  sole  executor.    Barker  v.  Railton,  1 1 
Law  J.  Rep.  (n.s.)  Ch.  372. 

An  executor  having  proved  a  testator's  will  in 
India,  and  having  collected  a  portion  of  the  aaaets, 
returns  to  England  and  appoints  agents  to  collect 
the  remaining  assets  in  India: — Held,  that  the 
Indian  conmiiseion  of  SL  per  cent,  can  be  allowed 
only  for  such  assets  as  the  executor  himself  col- 
lected while  he  resided  in  India.  Campbell  y,  Camp" 
bellj  11  Law  J.  Rep.  (n.s.)  Ch.  382. 

Where  executors  justified  in  continuing  capital 
of  a  deceased  partner  in  the  concern.  Fearentith  v. 
Derham,  13  Law  J.  Rep.  (n.s.)  Ch.  354. 

A  testator,  a  victualler,  directed  his  trade  to  be 
carried  on  by  his  executors,  brewers  and  spirit-mer- 
chants, who  had  been  in  the  habit  of  serving  him  in 
his  lifetime,  and  supplies  were  furnished  by  them 
for  that  purpose.  The  Court  would  not  declare  that 
the  executors  were  entitled  to  receive  the  cost  price 
only  for  these  supplies,  but  directed  an  inquiry 
whether  the  supplies  were  proper,  and  fhmished 
at  the  ordinary  market  price.  Smith  v.  Longford,  2 
Bea.  362. 

If  an  executor  is  also  the  residuary  legatee,  he  is 
entitled  to  the  residue,  although  he  does  not  prove 
the  will.     Griffithe  v.  Pmen,  1 1  Sim.  202. 

An  executor  is  entitled  to  a  rosidue  or  share  of  a 
residue  bequeathed  to  him,  although  he  has  not 
proved  the  wilL  Christian  v.  Deveretue,  12  SinL  264. 

A  life  estate  in  realty  was  created  by  a  deed  in 
1787.  The  estate  was  sold  and  invested  in  1821  in 
consols,  the  tenant  for  life  died  on  the  9th  of  De* 
cember  1841 : — Held,  that  her  executors  were  not 
entitled  to  an  apportionment  of  the  dividends  under 
the  4  &  5  Will.  4.  c  22.  Mitchell  v.  MiieheU,  4  Bea. 
549. 

A  died  in  March  1839,  intestate,  and  indebted  to 
B ;  and  C  took  out  administration  to  A.  B  died  in 
September  1840,  having  made  C  one  of  bis  exe* 
cutors,  and  C  proved  the  will : — Held,  that  C  had 
a  right  to  retain,  out  of  A's  assets,  the  debt  due  to*^ 
him  as  executor  of  B.  Thon^son  v.  Cot^r,  1 3  Law  J. 
Rep.  (n.s.)  Ch.  416 ;  I  Coll.  C.C.  81. 

An  executor,  who  has  assented  unconditionally 
to  a  specific  bequest  of  the  testator's  leasehold 
estates,  is  not  entitled  to  an  indemnity  out  of  the 
testator*s  general  estate  in  respect  of  his  covenants 
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ilor,  upon  Iranifeniug  itock  to  ■  legatee, 

iiteemh  per  cent,  to  &  itoek-brokei  for 

ttitjing  him  at  tke  Bulk.     He  «u  ■llowed  tlu 

—-[  hisaocounls.    /mm*.  PtipiU, 


(F)    DVTIBB  ABS  LlASlLlTIU. 

M,4Law.J.Dig.2aOj  IM.&Cr. 
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The  law  will  not,  in  erery  cue  in  wHch  two  or 
more  peiion*  joipll;  employ  ■  third  party,  imply 
■n  unaerUUng  in  dl  to  cootribute  nteably  iuler  m, 
■-'■•■'  '  n  of  ■  deceued  co-con- 


Bul,  where  wvenl  penoni  jointly  employ  an- 
other ID  the  perfonnaiice  of  my  work,  and  agree 
that  the  executor!  of  any  of  them  who  may  die 
before  the  work  is  complete,  ahall  stand  in  the  place 
of  hia  teitatoi,  there  the  law  implies  a  contract  on 
Iho  part  of  such  deceaaed  co-contiaclor  that  his 
cxeculori  ihill  pay  his  proportion  of  the  erpensea 
ot  the  work,  though  the  party  employed  has  hia 
remedy  only  against  the  surrivori. 

Disputes  having  arisen  among  the  trustees  of  a 
chapel,  as  to  the  conduct  of  B,  who  was  one  of  their 
body  I  and  an  information  and  bill  having  been 
filed  at  the  relation  of  all  the  truitees  (except  B) 
against  B  and  another  pereon,  praying  an  account 
against  B.  in  respect  o[  such  part  of  tbe  trust  fundi 
has  had  come  into  hia  bands;  and  B  having,  by  his 
■niwer,  charged  the  relators  with  breach  or  trust  in 
their  management    •  -•     '      -   -     ■ 


enoe  should  be  refitrred  to  arbitration,  the  arbitrator 
to  have  full  suthorily  over  the  costs  of  the  anil  and 
reference.  The  order  expressly  provided,  that  the 
death  ofVny  of  tlia  parties  should  not  operate  as  a 
rvToeation  -of  the  arbitrator's  authority,  but  that  his 
award  should  be  delivered  to  the  personal  repre- 
nentsllTH  oflha  deceased  party  or  parties.  During 
ihl  rersrenae,  one  of  the  relators,  being  a  party 
Iherato,  diedi  and,  afterwards,  the  arbitrator  made 
his  award,  and  thereby  directed  that  the  cotCi  of  (he 
rcfcri'nee  should  b«  home  and  paid  by  the  psrtiee 
\iy  whom  lliey  were  incurred.  The  plaiDdff,  who 
was  oni  of  the  relators,  paid  the  solicitor,  who  had 
Iwall  TBisliird  for  them  in  the  eonduct  of  tbe  reler- 
Hin.  hi*  bill  of  Dosia,  and  brought  an  action  for 
y  paid,  against  (ho  executors  of  the  deceasGd 
r,  fur  his  proportion  orthecostBiDcarred  after 
■alh,  Including  the  costs  of  the  award :— Held, 
s  wtre  liable  in  such  action  for 


awsrd,     pTitr  v.  Umbratn,  10  Law  J.  Bep. 

Ki''h,flrii  DM.  ft  W,  B73. 
msri'iibir  nfadoeeasml  piritbloner  cannot  be 
II  mi  mi'lpslnallnaloourl,  m  respect  of  achurch- 
Imh  friiiii  Ills  teslaior,      IfilUami  v,  Gecrgi, 
I   fllll, 

I  aMiiliir  reiiflvlng  inanoy  to  (he  use  of  an- 
Is  (jstwiiially  tisliln,  and  may  be  so  sued,  ffaU 
>.,Wl.a*J,llnli.(H.«.)«l>-^"ii- 


An  executor  had  Improperly  ioTCsted  money  a[ 

bia  lestator  on  a  promissory  note.  On  the  eiecn- 
tor's  death,  bis  executrix  renewed  the  note  Id  kir- 
,selF.  She  was  ordered,  upon  motion,  to  pay  Iks 
BUD]  into  court  as  money  received  by  her,  sod  lot 
ostein.  SDBJlerT.Srodmp,  IOLBwJ.Rep.[lj.) 
Ei.Eq.  93. 

Decree  for  payment  of  legacies  made  sgiinsl  in 
executor,  without  reference  to  the  state  of  the  asieti, 
upon  the  ground  of  hia  having,  by  his  acts  sod 
admissions,  reudered  himself  personally  Uabie  6a 
the  payment.  Banmrdt.  Puif/reU,  lOLawJ.Bep. 
(H.s.)Ch.l24j  SM.&Cr.ea. 

The  Court  will  not  order  on  executor  ot  petsonil 
representative  to  execute  an  assignment  orieiieiBiU 
premises  beloneing  to  tbe  estate  of  his  laUlor, 
unless  he  be  indemaified  sgainst  any  past  or  fntut 
breaches  of  covenant  in  respect  of  such  premise, 
notwithstanding  that  there  u  no  evidence  of  siy 
such  breach,  that  the  executor  has  never  beeo  ia 
posBession,  and  that  the  premises  have  been  xJd 
under  the  decree  of  the  Court  Cetknat  v.  JioUa- 
ton,  10  Law  J.  Rep.  (ha)  Ch.  109;  ll  Sm. 
378. 

The  executrix  of  *  will,  under  which  she  n> 
entitled  for  life  to  the  income  of  the  reiidimy 
estate,  omitted  to  invesl  a  portion  of  what  was  sfttr- 
wards  declared  to  be  part  of  her  testatoi'i  ssscti,  oa 
the  supposition  that  she  was  absolutely  entitled  ts 
it.  In  a  suit  by  the  residnaiy  legatees  after  ha 
decease,  hei  estate  was,  under  the  drcumstancB, 
only  charged  with  4/.  per  cent,  opon  the  bsliDct 
due  from  her  estate,  from  the  time  of  the  death  U 
tbe  payment  of  the  balance  into  eonrt.  Afnuilfy  v. 
Can-,  10  Law  J.  B*p.  (n.s.)  Ch.  aCOi  4Be».«. 

A  testator  directed  his  executors  to  purchase  suf- 
ficient stock  in  the  S;.  per  cent,  consols,  to  produce 
iOl.  per  annum,  which  he  directed  to  be  annuity 
divided  among  ^e  poor  of  a  parish.  He  (hen  de- 
vised his  real  estates  in  that  parish  to  A  and  B, 
whom  he  also  appointed  executon.  A  died  s  if 
years  after  the  teaUtor.  The  aiuiual  sum  of  UL 
was  paid  in  the  manner  directed  by  tbe  will,  ent  U 
ents  of  the  real  eatates,  by  B  during  hii  lif^ 


payments  were  coDtinued  fi>r  about  twenty-he 
yean,  wheo  the  devisees  refused  to  contjnne  ths 
payment,  and  the  executor  of  B  then  paid  the  W. 
per  annum  for  seven  years,  when  he  declined  to 
continue  to  pay  it.  He  had  not  received  sufficlcnl 
assets  of  B  to  purchase  the  requisite  amount  of 
stock.  An  informadon having  been  Sled  toconipel 
the  eieculoc  of  B  to  purchase  the  requsite  snuiuit 
of  stock,  it  was  held,  that  he  must  be  considered  st 
having  admitted  lasets  of  B,  and  he  was  decreed  to 
purchase  the  stock,  and  make  good  the  arrrati  oS 
the  annuity.  Thi  Jttontji  Gtntral  v.  Clutfmat,  W 
Law  J.  lUp.  (».a.)  Ch.  90  j  3  Bea.  255. 

A,  an  executor  and  trustee,  concurs  with  bii  co- 
executor  and  co-trustee,  B,  in  setting  out  poblis 
Block,  part  of  their  testator's  property,  and  ia 
conveying  and  surrendering  the  testator's  freehokl, 
leasehold,  and  copyhold  estates  to  porcbasen,  fi 
they  both  subscribe  the  receipts  in  writing  for  the 
amount  of  the  respective  purchase- monies,  which 
were  indorsed  on  the  bock  of  the  pnrchaie-deedi  \ 
but  B  alone  received  the  monies,  andtheprodiietof 
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joined  with  B  being  indispensable  and  necessary  for 
the  administration  of  the  testator's  estate,  he  was 
not  liable  for  a  devastavit  thereof  committed  by  B. 

In  a  suit  instituted  by  residuary  legatees  under  a 
willf  against  A  and  B,  the  executors  (B  baring  # 
become  bankrupt,  and  at  the  time  of  his  bank- 
mptcy  being  largely  indebted  to  the  testator's 
estate),  the  ordinary  decree  only  was  made  at  the 
bearing  of  the  cause,  no  distinct  case  of  malver- 
•ation  haying  been  adduced  against  A ;  and  the 
Master,  by  his  report,  charged  B  alone  with  the 
receipt  of  the  testator's  estate.  The  Court,  on  fur- 
ther directions,  on  the  application  of  the  plaintiffs, 
declined  to  direct  an  inquiry  as  to  the  bidances  of 
the  testator's  estate  retained  in  B's  hands  from  time 
to  time,  for  the  purpose  of  enabling  the  plaintifis  to 
establish  a  case  of  liability  against  A  in  respect  of 
such  balances. 

An  executor  who  proves  a  will  may  be  wholly 

eassive,  or  active,  so  far  as  it  is  necessary  to  enable 
is  co-executor  to  act  in  the  administration  of  the 
estate;  but  the  acts  in  which  he  joins  must  be 
necessary  for  the  purpose  of  such  administration. 
Terreil  v.  Matthewtf  11  Law  J.  Rep.  (N.t.)  Ch. 
Si. 

A  testator,  about  a  year  previously  to  his  death, 
lends  a  sum  of  money  to  A  B,  his  solicitor,  on  his 
promissory  note.  For  some  time  subsequently 
to  the  testator's  death,  A  B  was  in  good  circum- 
stances, and  well  able  to  pay  the  amount  due,  but 
no  application  was  made  to  him  by  the  executor  for 
payment  thereof,  although  required  so  to  do  by  one 
of  the  parties  beneficially  interested  in  the  testator's 
estate,  the  executor  stating  that  the  money  was 
quite  safe : — Held,  that  the  executor  was  personally 
responsible  for  the  amount  due  on  the  note,  with 
interest  from  the  testator's  death,  A  B  having  failed 
upwards  of  two  years  after  the  testator's  death,  and 
no  part  of  the  money  having  been  recovered  from 
A  B*s  esUte.  Carrey  v.  Bond,  12  Law  J.  Rep.  (m.s.) 
Ch.484. 

A  testator,  resident  and  domiciled  in  England, 

5r  his  will,  niade  in  the  English  form,  directed  that 
1  bis  property  should  be  converted  into  money, 
that  a  sum  should  be  set  apart  to  answer  an  annuity, 
and  that  after  certain  legacies,  the  residue  should 
be  divided  amongst  his  brothers  and  sisters ;  and 
appointed  English  executors,  who  proved  the  same 
in  England.  A,  one  of  the  sisters,  was  married  to 
a  Scotchman,  and  was,  with  her  husband,  domiciled 
in  Scotland  at  the  time  of  the  death  of  the  testator. 
The  husband  died  soon  after  the  testator.  The  exe- 
cutors paid  A,  after  she  was  a  widow,  her  share  of 
the  residue.  After  this  payment  they  first  received 
notice,  that  by  the  Scotch  law  the  representatives  of 
the  husband  were  entitled  to  be  paid  such  residue. 
In  a  snit  instituted  by  the  husband's  representatives, 
^^Held,  that  the  executors  were  not  bound  to  know 
or  to  inquire  into  the  Scotch  law  in  that  respect,  and 
that  they  were  free  from  all  liability  in  respect  of 
inch  payment. 

A,  when  a  widow,  assuming  to  be  entitled  to  a 
reversionary  interest  in  the  sum  set  apart  to  answer 
the  annuity,  assigned  luich  interest  to  B,  a  domiciled 
Englishman,  for  value: — Held,  that  the  rights  of 
the  representatives  of  the  husband  and  B  would 
depend  on  the  priority  of  notice,  given  to  the  exe- 
cutors, of  the  Scotch  law  in  this  respect,  or  of  the 


assignment    Leslie  v.  BaillU,  12  Law  J.  Rep.  (n.s.  ) 
Ch.  155;  2Y.&Coll.C.C.91. 

A  party  to  whom  letters  of  administration  have 
been  granted,  as  the  attorney  of  the  person  entitled 
to  the  grant,  and  for  the  use  and  benefit  of  such 
person,  is  liable  to  be  sued  in  respect  of  the  estate 
oy  the  parties  beneficially  interested  in  it,  in  the 
same  way  as  if  he  had  obtained  lettera  of  adminis- 
tration  in  his  own  right  Chambers  v.  Bieknellf  2 
Hare,  536. 

An  auctioneer,  in  good  credit  and  extensive  busi- 
ness, was  employed  by  executors  to  sell  the  testa*- 
tor's  leasehold  estates.  Owing  to  objections  nused 
by  the  purchasers'  solicitors,  the  purchases  were 
not  completed  until  six  months  afterwards.  On  the 
day  on  which  the  purchases  were  completed,  the 
auctioneer  failed  to  attend  or  to  account  for  the 
deposit  monies  in  his  hands,  but  shortly  afterwards 
admitted  to  the  executors  his  inability  to  pay  the 
« amount  due  from  him  in  respect  of  such  deposits, 
and  promised  to  pay  the  same  shortly,  out  of  monies 
coming  to  him  in  respect  of  a  sale  of  larg^e  property, 
which  he  was  about  to  eflfect  The  executors,  by 
the  advice  of  their  solicitors,  did  not  issue  legid 
process  against  the  auctioneer  until  two  months 
after  the  time  appointed  for  the  completion  of  the 
purchases,  when  it  was  found  that  the  defendant, 
being  in  insolvent  circumstances,  had  absconded : 
— Held,  that  the  executors  were  not  liable  to  make 
good  the  loss  sustained  by  the  auctioneer'  sinsolvency. 
Edmonds  y.  Peaks,  IS  Law  J.  Rep.  (n.s.)  Ch.  18; 
7Bea.239. 

In  a  suit  for  administration,  instituted  by  the 
administrator,  who  was  also  the  first  tenant  for  life 
of  the  estate  under  the  will,  orders  were  made  for 
the  sale  of  Bank  stock  and  East  India  stock,  and 
for  the  realisation  of  other  funds  and  securities,  and 
the  investment  of  the  proceeds  in  consols,  but  such 
orders  were  not  prosecuted : — Held,  in  a  suit  by  the 
next  tenant  for  life,  that  the  estate  of  the  adminis- 
trator (plaintiff  in  the  first  suit)  was  liable  for  the 
loss  or  damage  occasioned  to  the  estate  of  the  ori- 
ginal testator,  by  the  neglect  or  omission  to  carry 
into  effect  the  directions  of  the  said  orders.  Sowerhy 
v.  Clayton,  S  Hare,  430. 

Executors  held  personally  liable  in  respect  of  the 
loss  to  the  testator's  estate  of  a  sum  outstanding  on 
personal  security ;  although  tlie  security  was  that 
of  the  bond  of  the  testator's  solicitor,  and  the  money 
had  been  invested  in  that  security  by  the  testator 
some  years  before  his  death,  and  by  his  will  he 
directed  that  his  trustees  should  get  in  his  out- 
standing personal  estate  "  as  soon  as  conveniently 
might  he*'  after  his  decease.  BuUock  v.  Wheatley, 
1  Coll.  130. 

H  died  in  1811,  having  bequeathed  a  legaqr  to  a 
woman  who  afterwards  married  the  plaintiff  In 
December  1825,  the  two  executors  of  H  gave  the 
plaintiff  a  written  acknowledgment,  whereby  they 
separately  and  jointly  acknowledged  that  they  owed 
the  plaintiff  150/.  for  the  legacy,  and  50/.  for  interest. 
In  1835,  the  plaintiff's  wife  died.  Matters  of  busi- 
ness having  occurred  between  the  plaintiff  and  the 
executors,  in  which  mutual  demands  and  accounts 
arose,  the  plaintiff,  in  September  1839,  brought  his 
action  against  the  executors  to  recover  what  he 
alleged  to  be  due  on  those  accounts,  including  the 
200/.  mentioned  in  the  memorandum,  and  interest 
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tliereon.  In  this  action  the  defendants  pleaded 
separately,  and  one  of  them  paid  46/.  into  court, 
which  the  plaintiff  received,  and  abandoned  the 
action  as  to  him.  The  plaintiff  then  filed  his  bill 
against  both  defendants  for  payment  of  the  legacy, 
and  in  defence  to  the  bill  the  defendants,  amongst 
other  things,  insisted  by  their  answers  on  the 
Statute  of  Limitations  (stat.  8  &  4  Will.  4.  c.  27,)  and 
that  the  action  was  a  bar  to  the  demand  in  equity: 
— Held,  that  whether  the  written  memorandum 
amounted  to  an  admission  of  assets  or  not,  it  gave 
the  plaintiff  no  right  of  action ;  and  that  unless 
equivalent  to  an  admission  of  assets,  it  did  not 
create  a  personal  demand  against  the  defendants, 
enforceable  in  a  court  of  equity.  Holland  v.  Clark, 
iy.&Coll.C.C.15I. 

A  testator  bequeathed  500/.  to  his  executors, 
upon  trust  that  they  should  lay  out  and  invest 
the  same  in  the  public  funds,  or  in  such  other 
security,  or  in  such  other  manner  as  to  them 
should  seem  expedient,  at  interest,  and  pay 
and  apply  the  produce  to  a  charitable  purpose. 
One  of  the  executors,  who  took  the  entire, manage- 
ment of  the  estate,  paid  the  debts,  and  most  of  the 
legacies  of  the  testator,  but  neither  specifically  ap- 
propriated nor  invested  500/.  for  the  charity.  He 
paid  interest,  however,  on  500/.  to  the  charity ;  at 
the  same  time  receiving  interest  on  the  promissory 
note  of  a  debtor  to  the  estate  who  was  in  good  credit, 
but  whose  debt  was  the  only  fund  available  for  pay- 
ment  of  the  legacy.  The  executor  afterwards  died. 
On  the  admission,  by  his  representatives,  that  he 
had  in  his  lifetime  assented  to  the  payment  of  the 
legacy  to  himself  as  trustee, — Held,  that  his  estate 
was  severally  answerable,  as  for  a  breach  of  trust. 
The  Attorney  General  y.  Higham,  2  Y.  &  Coll.  C.C. 
684. 

A  charge  by  executors  for  unnecessary  expenses 
of  a  funeral  disallowed.  Bridge  v.  Brown,  2  Y.  & 
Coll.  C.C.  181. 

On  a  bill  filed  against  an  executor,  seeking  to 
charge  him  in  r^pect  of  a  devastavit  committed  by 
his  co-executor  who  had  died,  the  defendant,  by  his 
answer,  denied  that  he  had  ever  interfered  in  the 
testator's  affairs  in  the  lifetime  of  the  co-executor; 
and  it  was  admitted  that  he  had  not  proved  the  will 
till  the  death  of  that  executor : — Held,  nevertheless, 
upon  the  evidence  of  two  witnesses  speaking  to 
difierent  facts,  but  corroborated  by  circumstances, 
more  especially  by  the  fact  of  a  composition  deed 
having  been  executed  by  the  surviving  executor, 
with  the  executor  of  the  deceased,  that  there  was  a 
sufficient  ground  for  inquiring  into  the  acts  of  the 
surviving  executor.  The  Court  accordingly  directed 
special  inquiries  on  the  subject.  James  v.  Frearson, 
1Y.&  Coll.  C.C.  370. 

Executors  cutting  timber  upon  a  supposed  trust, 
afterwards  held  to  be  void,  might  be  personally 
chargeable  in  equity  as  trustees  for  the  owner  of 
the  timber,  if  they  acted  fraudulently,  or  if  they 
retained  the  proceeds  of  the  timber,  or  gained  any 
benefit  by  it ;  but  not  if  they  acted  by  mere  mistake, 
and  held  no  part  of  the  proceeds  in  their  hands.  In 
the  latter  case,  the  executors  might  be  regarded  in 
equity  as  strangers,  who,  under  a  mistaken  suppo- 
sition of  right,  had  done  a  legal  wrong,  for  which 
there  was  a  legal  remedy,  Ferrand  v.  Wilson,  4  Hare, 
883. 


Where  the  inability  of  an  administratorHo  ptr- 
chase  an  estate  with  his  own  money  is  relied  upon 
as  a  ground  for  following  that  estate  as  part  of  die 
intestate's  assets,  such  inability  must  be  shevn  by 
*  evidence  of  facts  from  which  the  strongest  concla- 
sion  can  be  drawn,  and  not  merely  or  principally  by 
evidence  of  the  opinions  of  witnesses,  though  iii^ 
witnesses  may  have  been  well  acquainted  with  tile 
affidr?  of  the  party,  and  their  testimony  may  be 
corroborated  by  circumstances  of  saspiciOB.  IfB- 
kins  V.  Stevens,  1  Y.  &  Coll.  C.C.  481. 

Executors,  who,  contrary  to  the  trusts  of  thew3, 
had  permitted  the  tenant  for  life  to  enjoy  leaadnkl 
property  in  specie,  the  title  to  which  was  bad,  bat  nf 
which  no  advantage  was  taken  by  the  owners  e€  die 
property,  being  responsible  for  the  value  of  ihe  lease 
at  the  testator's  death:— Held,  that  such  valve 
should  be  ascertained  having  regard  to  the  enjoy- 
ment actually  had  thereunder.  MerUensr.  JnStv, 
8  Bea.  72. 

Two  executors  permitting  their  co-executor  Id 
retain  in  his  hands  the  ascertained  residneheld  liable 
as  for  a  breach  of  trust  Lincolnr.  JfW^*<,4Be8. 42T. 

Part  of  a  testator's  assets  consisted  of  a  pfonn- 
sory  note ;  the  executor,  though  requested  by  tte 
parties  interested  so  to  do,  neglected  to  get  it  in, 
and  about  two  years  afterwards  it  was  lost  by  the 
insolvency  of  the  debtor : — Held,  that  the  execotw 
was  personally  liable.     Coney  v.  Band,  6  Bea.  486. 

(G)  Assets. 

Assets  found  in  Ireland  at  the  death  of  an  iotes- 
tate  are  to  be  considered  as  assets  in  a  foreign 
country.  Therefore,  an  administrator  suing  in  tUs 
country  under  a  prerogative  administratioo,  may 
recover  a  debt  which  is  bonum  notalnle  in  Ireland, 
without  shewing  also  that  he  has  taken  out  letters  of 
administration  in  that  country.  IVhyte  v.  Bete,  11 
Law  J.  Rep.  (n.s.)  Exch.  457 ;  3  Q.B.  493;  2 
G.&D.3I2. 

Inventory  not  ordered,  the  executor  admittiiig 
assets.     Burgess  v.  Marriott,  3  Curt  424. 

Under  8  &  4  Will.  4.  c.  104,  the  estate  of  the  lord 
of  a  manor  by  escheat  is  assets  for  payment  of  the 
debts  of  the  tenant  who  dies  without  heirs.  JSmm 
y.  Brown,  llLawJ.  Rep.(i7.s.)Ch.849;  5  Bea.  114. 

A,  the  executor  of  B,  dealt  with  canal  sliares, 
which  had  belonged  to  B,  as  his  own  property,  and 
ultimately  bequeathed  them  to  C;  and  he  gave 
certain  other  chattels,  which  always  had  been  his 
own  property,  to  D,  and  died  possessed  of  but  reiy 
little  other  property,  leaving  some  of  B's  debt  unpaid, 
and  a  balance  due  from  him  in  respect  of  his  re- 
ceipts and  payments  on  account  of  B*8  estate.  At 
his  death,  the  canal  shares  remained  standing  in  Fs 
name: — Held,  that  those  shares  were  not  exdo- 
sively  applicable  to  pay  B's  unsatisfied  debts ;  bat 
that  A's  general  personal  estate  must  be  applied 
first,  and  that  C  and  D  must  contribute  to  makeup 
the  deficiency  in  proportion  to.  the  value  of  the 
articles  bequeathed  to  them  respectively.  Ihbefses 
v.  Ibbelson,  13  Sim.  544. 

Notwithstanding  West  India  estates  are  made 
legal  assets  by  5  Geo.  2.  c.  7.  s.  4,  they  may  be  devised 
so  as  to  make  them  equitable  assets.  CStarltmn  r. 
Wright,  12  Sim.  274. 

Where  a  person  dies  seised  of  land  which  he  has 
not  by  will  charged  with  his  debts»  the  Btarate3&4 
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WilL  4.  e.  104.  makes  the  lands  themselveB,  and 
not  merely  the  estate  or  interest  of  such  person  in 
tiie  lands,  assets  for  the  payment  of  his  debts. 
Dowmr,  MorrU,  3  Hare,  399. 

S  C,  by  her  will,  bequeathed  a  legacy  of  150^  te 
S  H,  when  she  should  attain  twenty-one.  The  tes- 
tatrix died  in  181 1,  the  legatee  did  not  attain  twenty- 
ome  till  several  years  afterwards,  and  she  then  mar- 
ried. In  1825  (fourteen  years  after  the  death  of 
the  testatrix),  her  executors  signed,  and  gave  to  the 
husband  of  the  legatee,  a  memorandum  in  the  fol- 
lowing words : — "  Weseparately  and  jointly  acknow- 
ledge to  owe  to  G  H  the  sum  of  150L,  being  a  legacy 
left  to  his  wife  by  the  late  S  C,  and  50/.  interest 
thereon:" — Held,  under  the  circumstances  of  the 
case,  that  this  memorandum  amounted  to  an  ad- 
mission of  assets  by  both  the  executors.  Holland  v. 
Clark,  2  Y.  &  Coll.  C.C.  319. 

By  a  decree  made  in  a  suit  for  administering  the 
assets  of  a  testator  who  died  in  India,  the  Master 
was  directed  to  allow  Indian  commission  to  the 
executor  only  in  respect  of  assets  received  by  him 
while  resident  in  India.  The  testator  (whose  estate 
was  solvent  for  the  payment  of  legacies)  died  pos- 
sessed of  certain  notes  of  the  Bengal  government, 
which  the  executor  took  from  the  Treasury  at  Cal- 
cntt<^  and  handed  over  to  certain  trustees,  in  dis- 
charge of  a  legacy  of  the  testator  of  equal  amount 
with  the  notes : — Held,  that  the  notes  were  assets 
within  the  meaning  of  the  decree.  Campbell  v. 
Campbell,  2  Y.  &  Coll.  C.C.  607. 

Bvidence  of  admission  of  assets  by  payment  of 
interest  on  a  legacy.  The  Attorney  General  v.  Higham, 
2  Y.&  Coll.  C.C.  634. 

The  compensation  fund  for  slaves  in  Jamaica  is 
legal  assets  for  the  payment  of  creditors.  Lyon  v. 
C^MOe,  1  ColL  C.C.  449. 

Executors  having,  for  about  three  years,  paid 
interest  on  the  plaintiff's  legacies,  the  Court,  at  the 
first  bearing,  directed  accounts,  with  a  view  of  de- 
termining, Irom  the  state  of  the  assets,  the  liability 
of  Uie  executors  to  pay  the  legacies.  The  Court, 
on  further  directions,  refused  to  hold  that,  by  pay- 
ment of  interest,  the  executors  had  admitted  assets; 
such  a  conclusion  being  wholly  at  variance  with  all 
that  had  been  previously  done  in  the  suit.  Rowley 
V.  Adame,  7  Bea.  395. 

A  trader  devised  his  resl  estate  to  a  person,  whom 
he  also  appointed  his  executor,  upon  trusts  for  sale; 
and  he,  by  his  will,  declared,  that  the  monies  arising 
from  such  sale  should  be  deemed  part  of  his  per- 
sonid  estate;  he  then  directed  that  his  personal 
estate,  which  should  be  remaining  after  payment  of 
his  debta,  should  be  collected,  and  the  convertible 
part  of  it  converted  into  money,  and  that  all  the 
monies  arising  from  the  said  real  and  personal 
estates  should  be  invested  in  the  funds  or  on  real 
securities : — Held,  that  the  real  estates  were  equit- 
able assets,  for  payment  of  the  testator's  debts. 
ShakeU  v.  Bichardton,  2  Coll.  C.C.  3 1. 

(H)  Actions  and  Suits,  by  and  against. 
(a)  Where  maintainable. 

Where  a  man  does  work  with  the  expectation  of 
receiving  a  legacy,  but  without  any  understanding 
between  the  parties  that  his  services  shall  be  remu- 
nerated in  that  manner,  he  may  sue  the  executors 
for  work  and  labour  upon  the  implied  promise  of 


their  testator.  Baxter  v.  Qray,  1 1  Law  J«  Rep.  (n.b.) 
C.P.  63 ;  3  M.  &  G.  771 ;  4  Sc.  (n.s.)  374. 

Where  an  administrator  elects  to  avoid  an  annuity 
granted  by  his  intestate  (on  account  of  a  defect  in 
the  memorial),  the  grantee  cannot  bring  his  action 
for  the  consideration-money  as  money  bad  and  re- 
ceived by  the  intestate  to  his  use.  Churchill  v.  Ber- 
trand,  11  Law  J.  Rep.(N.8.)  aB.  270;  3  aB.  568. 

In  debt  for  the  price  of  a  coat  cut  out  and  partly 
made  by  the  plaintifTs  intestate,  but  finished  and 
delivered  by  the  plaintiff  suing  as  administrator: 
— Held,  that  the  defendant  having  no  property  in 
it  at  the  death  of  the  intestate,  it  vested  therefore 
in  his  representative,  and  the  subsequent  delivery 
was  a  sale  and  delivery  by  the  representative.  Werner 
V.  Humphreys,  2  M.  &  G.  853 ;  3  Sc.  (n.s.)  226. 

An  administrator  may  maintain  trespass  for  an 
injury  done  to  the  goods  of  his  intestate  after  the 
death  of  the  intestate,  and  before  the  grant  of  letters 
of  administration.  Tharpe  v.  Stallwood,  12  Law  J. 
iUp.  (N.s.)  C.P.  241*;  5  M.  &  G.  760. 

That  an  executor  may  sue  in  his  representative 
character  on  a  contract  made  with  himself^  when 
the  money  recovered  would  be  assets,  is  an  esta- 
blished rule,  and  not  to  be  disturbed. 

But  where  there  were  three  executors,  and  two  of 
them  appointed  a  person  to  receive  rents  due  to  the 
testator's  estate,  after  his  death,  and  he  was  the 
agent  of  the  two  only : — Held,  that  the  three  execu- 
tors could  not  adopt  the  employment  and  contract, 
simply  because  the  money  recoverable  belonged  to 
the  estate,  and  were  not  entitled  to  recover  in  an 
action  for  money  received  by  such  person  to  their 
use  as  executors.  Heath  v.  Chilton,  13  Law  J.  Rep.  ^ 
(N.8.)  Exch.  225  ;  1 2  M.  fir  W.  632. 

Semble — ^that  a  mortgagee  may  sustain  a  suit 
against  the  executors  of  £be  mortgagor,  for  a  sale 
of  the  property  comprised  in  the  security,  and  for 
the  payment  of  any  deficiency  out  of  the  general 
estate  of  the  testator.  King  v.  Smith,  2  Hare, 
239. 

An  executor,  who  was  under,  an  obligation  to 
deliver  a  book  to  a  purchaser  under  the  Court, 
made  an  affidavit  that  it  was  lost : — Held,  that  the 
purchaser  was  not  bound  by  that  affidavit,  but  was 
entitled  to  an  inquiry  before  the  Master.  Stubhs  v. 
Sargon,  4  Bea.  90. 

(&)  Pleadings  and  Evidence. 

In  an  action  of  covenant  against  an  executrix 
sued  as  such,  upon  a  lease  entered  into  by  her  tes- 
tator as  lessee,  it  is  unnecessary  to  allege  in  the 
declaration  that  upon  the  lessee's  death  his  interest 
in  the  term  created  by  the  lease  vested  in  the  defen- 
dant as  his  executrix,  that  being  a  conclusion  of 
law.  Achland  v.  Pring,  10  Law  J.  Rep.  (n.s.)  C.P. 
231 ;  2  M.  Se  G.  937 ;  3  Sc.  (n.s.)  297. 

To  an  action  for  use  snd  occupation  for  a  quar- 
ter's rent  due  from  the  25th  of  March  1841,  the 
defendant  pleaded,  that  by  a  memorandum  of  agree- 
ment made  between  the  plaintiffs,  executrix  and 
executors,  and  the  defendant,  the  defendant  agreed 
to  take  of  the  plaintiffs,  executrix  and  executors,  tlie 
premises  in  question  :  that  it  was  afterwards  agreed 
between  them  and  one  W  W,  that  W  W  should  be- 
come tenant  to  the  plaintiffs  from  the  25th  of  March, 
and  that  the  defendant  should  be  discharged  from 
all  liability  to  rent  subsequently  te  that  time,  and 
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that  the  plaintiifR  accepted  WW  as  their  tenant 
The  agreement  corresponded  with  the  statement  of 
it  in  the  declaration,  and  it  was  proyed  that  one  of 
the  plaintifis  accepted  W  W  as  tenant  from  the  25th 
of  March  1841 : — Held,  that  proof  of  these  facts 
did  not  support  the  averment  in  the  plea,  that  the 
three  plaintifis  discharged  the  defen<uint  from  his 
liability.  Turner  v.  Hardey,  11  Law  J.  Rep.  (n.s.) 
Exch.  277 ;  9  M.  &  W.  770 ;  1  Dowl.  P.C.  (h.8.)954. 

In  an  action  against  three  executors,  they  severed 
in  their  pleas,  two  of  them  pleading  plene  admims' 
iratit,  and  the  third  pkne  adndnutramt  except  as 
to  865/.  Judgment  was  thereon  signed  against  the 
third  executor  for  the  assets  confessed.  In  debt 
upon  the  judgment,  suggesting  a  devattaoit  against 
such  third  executor  only, — Held,  that  the  produc- 
tion of  the  judgment,  and  of  a  writ  of/,  fa,  thereon, 
under  which  goods  of  the  testator  of  the  value  of 
482/.  only  were  seized,  was  sufficient  evidence  of  a 
devastavit  as  to  the  residue.  Cooper  v.  Taylor^  13 
Law  J.  Rep.  (n.s.)  C.P.  92 ;  6  M.  &  G.  989  ;  7  Sc 
(n.s.)  951. 

In  an  action  against  an  executor  on  plene  admnit' 
irauit  pleaded,  the  plaintiff  is  bound  to  shew  affir- 
matively, that  the  defendant  had  goods  of  the  tes- 
tator in  his  hands  unadministered ;  and  though  the 
plaintiff  is  entitled  to  his  verdict  (and  therefore  to 
costs  if  he  can  prove  any  property  unadministered), 
yet  the  measure  of  plaistiflrs  damages  is  not  the 
amount  of  his  debt,  but  so  much  as  he  can  shew  to 
remain  in  the  hands  of  the  executor. 

Where  the  testator  assigned  his  property,  and  the 
plaintiff,  in  an  action  against  the  executor,  set  up 
«  fraud  in  the  assignment,  and  suggested,  to  prove 
the  fraud,  that  the  testator  was  insolvent  at  the 
time  of  the  assignment,  it  is  sufficient  for  the  pur- 
poses of  the  pliuntiff  in  the  action,  if  by  the  very 
act  of  assignment  the  plaintiff  make  himself  insol- 
vent, that  is,  if  the  property  left  after  the  convey- 
ance be  not  enough  to  pay  his  debts.  But  where 
the  sum  realized  after  the  death  of  the  testator  very 
nearly  equalled  the  amount  of  his  debts,  his  Lord- 
ship still  left  it  to  the  jury  to  say  whether  there  had 
been  any  fraud  in  the  assignment 

It  is  a  question  for  the  jury,  whether  the  executor 
has  committed  a  detattaidt,  by  swearing  the  pro- 
perty above  its  value,  and  so  incurring  a  greater 
stamp  duty  than  he  would  otherwise  have  to  pay, 
seeing  that  the  executor  is  bound  to  act  promptly, 
and  therefore  is  not  to  be  held  to  too  close  a  search 
for  the  testator's  property.  Jacktcn  y.  Bowley,  Car. 
&  M.  97. 

A  person  who  is  sued  as  an  executor,  and  who 
pleads  plene  adminittramt,  only  admits  thereby  that 
he  is  executor  de  son  tort,  and  is  not  liable  to  the 
amount  of  all  the  property  of  the  testator  that  would 
pass  by  a  will»  but  only  for  the  amount  of  assets 
that  come  to  his  hands. 

A  was  sued  as  executor  of  his  father,  and  pleaded 
plene  administravit.  It  appeared  that  the  father  left 
no  will,  and  was  the  owner  of  a  leasehold  house, 
and  that  A  after  his  father's  death  had  received 
some  small  sums  which  had  been  left  to  his  father, 
and  had  paid  the  expenses  of  his  father^s  funeral : — 
Held,  that  A  was  not  liable  for  the  value  of  the 
leasehold  house,  and  was  only  liable  to  the  extent 
of  the  sums  he  had  actually  received,  against  which 
he  had  a  right  to  deduct  reasonable  funeral  expenses. 


The  usual  allowance  for  funeral  expenses  to  be 
paid  from  an  insolvent  estate  is  70L 

In  an  action  against  a  person  sued  as  executor  of 
A,  in  which  plene  administraoit  is  pleaded,  and  ia 
which  no  evidence  has  been  given  as  to  how  A  has 
disposed  of  his  property,  or  even  that  he  left  any 
will,  the  widow  of  A  is  not  a  competent  witness  for 
the  defendant :  and  this  is  not  a  case  in  which  the 
witness  can  be  rendered  competent  by  indormg 
her  name  on  the  record,  under  the  stat  3  &  4  WilL 
4.  c.  42.  ss.  26,  27. 

If  a  witness  is  sworn  in  chief,  but  has  not  been 
asked  any  question  in  his  examination  in  chieC  it  is 
not  too  late  to  take  an  objection  to  his  competency 
on  the  ground  of  interest ;  and  such  an  objection  is 
not  confined  to  examinations  on  the  wdr  £re* 

A,  being  sued  as  executor  de  eon  tort  of  his  father, 
claimed  certain  goods  under  a  deed  of  assignment 
from  his  father  to  himself^  the  consideration  whereof 
was  stated  in  the  deed  to  be  a  debt  due  from  his 
father  to  him ;  and  to  prove  that  the  deed  was  sot 
fraudulent,  it  wa9  proposed  by  A's  counsel  to  go 
into  evidence  to  shew  that  A's  father  really  owed  A 
money: — Held,  tihat  for  this  purpose,  what  A's 
father  said  to  A,  or  in  A's  presence,  as  to  his  owing 
A  money,  was  receivable  in  evidence,  as  it  was 
proof  of  an  account  stated  between  them ;  but  that 
what  A's  father  said  in  the  absence  of  A  was  not 
receivable  in  evidence,  as  that  would  be  merely  an 
admission  by  A's  father,  under  whom  A  claimed, 
but  under  whom  the  plaintiff  did  not  claim.  Yardlty 
V.  Arnold,  Car.  &  M.  434. 

On  a  plea  of  plene  administravitf  it  was  proved,  oa 
the  part  of  the  plaintifis,  that,  at  the  time  of  the 
deaui  of  the  intestate,  ^ere  were  crops  on  his  hrm, 
but  that  there  had  been  an  auction  on  the  premises 
about  a  month  before,  at  which  these  crops  were  put 
up  for  sale: — Held,  that  as  the  crops  remained  on 
the  premises  at  the  time  of  the  death  of  the  intestate, 
it  lay  on  the  defendant,  as  administrator,  to  shew 
that  these  crops  had  not  come  to  his  hands. 

On  a  plea  of  plene  adndnUtraeil,  it  appeared  that 
the  intestate,  six  months  before  his  dei^,  had  a»> 
signed  all  his  e^cts  to  trustees  for  the  benefit  of 
such  of  his  creditors  as  should  execute  the  deed  of 
assignment  The  deed  was  executed  by  himself 
and  the  trustees,  but  not  by  any  other  creditor  :— 
Held,  that  the  administrator  might  give  in  evidence 
advertisements  published  soon  after  the  execution 
of  the  deed,  stating  where  the  deed  lay  for  execution 
by  the  creditors,  and  calling  a  meeting  of  creditors 
as  to  the  sale  of  the  effects,  and  also  a  resolution  of 
that  meeting,  that  the  effects  should  be  sold,  as 
this  evidence  went  to  shew  that  the  deed  was  acted 
upon,  and  was  a  bondjideuid  not  a  fraudulent  deed. 
Stroud  V.  Dandridge,  1 C^.  &  K.  445. 

(c)  Practice. 

A  writ  of  summons  described  the  pluntiff**  exe- 
cutor,*' not  stating  that  he  sued  "as  executor." 
The  declaration  was  general  without  such  descrip- 
tion : — Held,  no  variance.  Free  v.  W/tite,  I  Dowl. 
P.C.(n.8.)586. 

A  had  his  g^ods  distrained  on  for  rent  (no  rent 
being  due),  and  was  obliged  to  pay  a  sum  of  9iL  ISc 
to  procure  the  distress  to  be  withdrawn.  A  died, 
and  his  executrix  brought  trespass  for  the  taking  of 
the  goods,  and  the  declaration  stated  that  the  goods 
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were  detained  till  A  pud  9/.  1S«.,  whereby  hit  per- 
•onal  estate  was  diminished : — Held,  that  on  this 
declaration,  the  executrix  could  only  recover  da- 
mages to  the  amount  of  92.  13«. ;  and  temble,  that 
the  executrix  could  not  have  received  any  greater 
amount  if  the  declaration  had  been  in  any  other 
form.    Leekier  y.  Paterton,  1  Car.  &  K.  271. 

A  testator  dies,  having  appointed  two  executors, 
one  of  whom  ^es  before  answer,  having  possessed 
assets  and  proved ;  the  surviving  executor  answers 
bill  of  revivor  and  supplement :  objected,  that  he 
should  have  answered  original  bill: — Held,  first, 
that  the  defendant  to  a  bill  being  so  in  every  cha- 
racter which  the  bill  shews  he  bears,  and  this  de- 
fendant having,  in  fact,  answered  the  original  bill, 
the  objection  must  be  overruled ;  secondly,  that 
the  personal  representative  ofthe  deceased  executor, 
who  had  possessed  assets,  must  be  before  the  Court. 
Order  to  amend  accordingly.  Brydges  v.  Brat^l,  11 
Law  J.  Rep.  (n.b.)  Ch.  249 ;  12  Sim.  869. 

A  decree  was  made  in  1880  against  executors, 
charging  them  personally ;  in  1838  they  obtained 
leave  to  re-hear  the  cause.  The  plaintiff  in  1842 
presented  a  petition  for  leave  to  file  a  supplemental 
bill,  putting  in  issue  new  (acts  to  support  the  per- 
sonal decree  against  the  executors.  The  Court 
refused  the  apj^cation  with  costs,  on  the  ground 
that  the  facts  appeared  to  be  either  without  proof 
or  to  be  immaterial,  or  else  to  have  been  so  long 
1[nown  to  the  plaintiff  as  to  preclude  him  making 
them  the  foundation  of  the  extraordinary  relief 
prnred.    AckUmd  v.  Braddick,  5  Bea.  486. 

In  a  suit  by  residuary  legatees  of  A  against  the 
personal  representatives  of  B,  who  was  the  executor 
of  A,  for  payment  of  a  debt  due  from  B  to  A,  the 
amount  of  which  was  not  admitted,  and  also  for  the 
account  of  the  personal  estate  of  A,  praying  also, 
unless  assets  were  admitted,  an  account  of  the  per- 
sonal estate  of  B,  and  that  being  insufficient,  seek- 
ing to  charge  his  real  estate: — Held,  that  the 
plaintiff  was  not  entitled  to  a  declaration  that  a 
particular  debt  or  sum  constituted  an  item  in  the 
account  to  be  taken,  but  that  evidence  tending  to 
shew  that  the  defendant  should  be  charged  with 
such  particular  debt  or  sum  was  admissible*  The 
cases  of  Law  v.  Hunter,  Hornby  v.  Hunter,  and 
Walker  v.  Woodward  observed  upon.  Tomlin  v.  Ton^ 
Un,  1  Hare,  236. 

The  administrator  under  a  limited  administration, 
granted  by  the  proper  ecclesiastical  court,  repre- 
sents the  estate  of  the  deceased  to  the  extent  of  the 
authority  conferred  by  the  letters  of  administration ; 
but  if  the  administration  granted  be  more  limited 
than  the  purposes  of  the  suit  require,  and  it  is  in 
the  power  of  the  plaintiff  to  obtain  a  more  general 
administration,  the  Court  may  require  him  to  do 
so.    Faulkner  v.  Daniel,  3  Hare,  207. 

(,d)  Cottt, 

Executors  against  whom  an  inquiry  has  been 
directed,  as  to  what  part  of  the  testator's  assets 
might  but  for  their  wilful  default  have  been  got  in, 
and  who  have  been  guilty  of  some  acts  of  negli- 
gence, may  nevertheless  be  entitled  to  their  costs  of 
an  administration  suit  brought  against  them.  Bailey 
v.  Gould,  4Y.  &C.  221. 

A  defaulting  executor,  becoming  bankrupt  after 
administration  suit  instituted  against  him,  is  en- 


titled to  the  ordinary  costs  of  an  executor  from  the 
time  of  his  bankruptcy.  Santuelt  v.  Jones,  12  Law 
J.  Rep.  (N.s.)  Ch.  496 ;  2  Hare,  246. 

The  principle,  that  an  executor,  a  solicitor,  is  not 
entitled  to  profit  costs  out  of  the  estate,  applies 
equally  where  the  executor  is  one  of  a  firm  of  soli- 
citors. 

Payment  of  costs  to  a  London  agent  allowed  to 
executor,  as  costs  out  of  pocket  Surge  v.  Brutton, 
12  Law  J.  Rep.  (n.8.)  Ch.  868 ;  2  Hare,  373. 


EXTENT. 
[See  iBrauisiTioN — Sheriff.] 


FACTOR. 

[See  MoMBT  had  and  recbitbd — Pleading, 

De  Injurifi.] 

MeANINQ  of  "  IlfTBVBTED"  IN  6  OeO.  4. 
C.  74*  8.  ^. 

A  party  in  whose  name  goods  are  entered  at  the 
docks,  may  obtain  dock-warrants,  but  these  docu- 
ments are  not  only  unnecessary  for  the  purpose  of 
effecting  a  sale,  but,  where  the  quantity  to  be  sold 
is  large,  are  inconvenient,  and  seldom  used. 

The  plaintiffs,  residing  in  Virginia,  shipped  a 
large  quantity  of  tobacco  to  W  and  C,  in  London, 
as  their  Actors,  for  sale,  and  transmitted  to  them 
the  bill  of  lading,  indorsed  in  blank.  W  and  C 
entered  the  tobacco  at  the  Custom  House  and  at 
the  London  Docks,  in  their  own  name,  and  ware- 
housed it  at  the  London  Docks.  Before  the  tobacco 
was  weighed,  they  took  out  dock-warrants,  with- 
out the  knowledge  of  the  plaintiffs,  and  pledged 
them  to  the  defendants,  as  a  security  for  advances. 
An  action  of  trover  having  been  brought  to 
recover  the  dock-warrants  and  the  tobacco,  the 
Judge  refused  to  state  to  the  jury  what,  in  point  of 
law,  was  an  intrusting  with  the  dock-waiTant% 
within  the  6  Geo.  4.  c.  94.  s.  2;  but  stated,  that  the 
giving  a  man  possession  of  a  bill  of  lading  did  not^ 
as  &  matter  of  law,  amount  to  an  intrusting  him 
with  a  dock-warrant,  and  that  whether  W  and  C 
were  so  intrusted,  was  a  question  of  fact  to  be 
determined  by  the  jury : — Held,  on  error,  on  a  bill 
of  exceptions,  that  the  direction  of  the  Judge  was 
right  Hatfield  y.  PhiUipt,  11  Law  J.  Rep.  (m.s.) 
Exch.  426  ;  9  M.  &  W.  647. 

A  foreign  owner  of  goods  consigned  them  to  a 
factor  in  London,  to  whom  he  indorsed  the  bill  of 
lading  in  blank,  and  transmitted  it,  with  instructions 
to  receive  and  sell  the  goods.  The  factor  received 
the  goods,  paid  the  freight  and  charges  thereon, 
and  entered  them  in  his  own  name  at  the  Custom 
House;  by  reason  of  which,  and  without  the  privity 
or  express  assent  of  the  owner,  he  obtained  a  docx- 
warrant,  which  he  pledged  for  advances  beyond  the 
amount  for  which,  as  a  factor,  he  had  a  lien  on  the 
goods : — Held,  that  under  these  circumstances,  he 
was  not  intrusted  with  the  dock-warrant  within  the 
meaning  of  the  second  sect  of  the  act  6  Geo.  4.  c.  94. 

There  is  a  distinction  between  persons  intrusted 
with  goods,  and  with  the  documents  mentioned  in 
in  that  act 
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An  intrusting  with  the  bill  of  lading,  for  the 
purpose  of  the  sale  of  goods,  is  not  an  intrusting 
with  the  dock-warrant  which  represents  those  goods, 
notwithstanding  that  the  possession  of  the  bill  of 
lading  enables  the  holder  of  it  to  obtain  possession 
of  the  dock- warrant.  Hatfield  v.  PhilUpt,  12  C.  &  F. 
343. 

The  mere  possession  by  a  factor,  of  a  bill  of  lading, 
though  it  confers  the  power  of  obtaining  a  dock- 
warrant,  is  no  evidence  of  an  intrusting  with  it.  In 
order  to  constitute  an  intrusting  of  such  a  docu- 
ment, within  the  meaning  of  the  second  section  of 
the  6  Geo.  4.  c  94,  it  is  necessary  that  the  owner 
should  have  intended  the  factor  to  possess  it  in  that 
form,  at  the  time  when  he  had  the  possession.  It 
is  not,  however,  necessary  that  the  owner  himself 
should  have  had  personal  possession  of  the  docu- 
ment. The  owners  of  a  cargo  of  tobacco,  on  its 
arrival  in  the  London  Bocks,  placed  the  bill  of 
lading  (indorsed  in  blank)  in  the  hands  of  W,  as 
their  factor,  for  sale,  who  entered  the  cargo  at  the 
Custom  House  in  his  own  name,  and,  before  it  was 
weighed,  and  without  the  knowledge  of  the  owners, 
obtained  a  dock-warrant  for  it,  also  in  his  own 
name.  Having  previously  agreed  with  H  for  a 
loan  of  20,0002.,  W  pledged  with  him  the  dock- 
warrant  as  a  security,  and  obtained  the  money.  W 
afterwards  became  lumkrupt,  and  the  tobacco  was 
sold  by  H.  Tliere  was  no  proof  of  any  usage  in  the 
trade,  either  to  sell  by  dock- warrants,  or  to  obtain 
them  at  the  time  and  in  the  manner  in  which  this 
had  been  obtained ;  nor  of  any  general  agency  in 
W : — Held,  that  these  circumstances  were  not  suffi- 
cient evidence  of  the  owners  having  '*  intrusted" 
the  dock-warrant  to  W,  within  the  meaning  of  the 
second  section  of  the  Factors  Act,  6  Geo.  4.  c  94 ; 
and,  therefore,  that  the  owners  were  entitled  to 
recover  from  H  the  proceeds  of  the  sale. 

H  had  advanced  to  W  14,000/.,  on  the  faith  of  a 
deposit  of  American  State  bonds.  W  afterwards 
entered  into  partnership  with  C,  and  W  and  C  then 
agreed,  that  in  consideration  of  his  discounting 
their  acceptances  for  14,400/:,  they  (W  and  C) 
would  deposit  with  H,  as  a  security,  dock- warrants 
for  goods  held  by  them.  The  deposit  was  accord- 
ingly made,  and  H  gave  up  to  W  the  bonds,  and 
paid  the  balance  to  W  and  C,  after  deducting  the 
debt  due  to  him  from  W,  and  the  discount : — Held, 
that  if  it  was  intended  by  the  parties,  that  W  and  C 
should  have  the  unconditional .  disposal  of  the 
14,400/.,  and  the  payment  to  H  on  account  of  Ws 
debt  was  an  independent  act,  then  it  was  an  advance 
of  money  within  the  meaning  of  the  6  Geo.  4.  c.  94. 
8.  2 ;  but  if  the  mutual  intention  and  understanding 
was,  that  it  should  be  applied  to  that  purpose,  and 
the  application  of  it  otherwise  would  have  been  a 
breach  of  the  agreement,  then  it  was  not  an  advance 
within  the  statute. 

W  and  C  having  agreed  with  H  for  a  loan  to 
them  of  20,000/L,  H  afterwards  refused  to  advance 
more  than  12,000/. ;  whereupon,  in  order  to  induce 
the  performance  of  the  agreement,  W  and  C  de- 
posited with  H  certain  dock-warrants,  upon  which 
H  handed  over  the  8,000/. : — Held,  a  good  pledge. 
PMllipt  V.  Huth,  10  Law  J.  Rep.  (n.s.)  £zch.  65; 
6  M.  &  W.  672. 

The  plaintiff,  who  were  merchants,  residing 
abroad,  consigned  goods  to  D  &  A,  their  factors, 


resident  in  this  country.    The  goods  were  ware- 
housed in  St  Catharine's  Dock.  The  defendint  had 
been  in  the  habit  of  making  advances  to  D  &  A,  en 
the  security  of  dock- warrants,  and  under  an  agree- 
ment that  he  should  hold  all  dock-warrants  which 
had,  at  any  time,  been  delivered  to  him  by  D  ft  A, 
as  a  security  for  the  general  balance  of  mooey 
owing  him  by  them.   After  the  arrival  of  the  goods 
of  the  plaintiifh,  D  &  A,  on  the  7th  of  October  1836, 
being  indebted  to  the  defendant,  delivered  fonr  dock- 
warrants  (of  part  of  the  goods)  in  exchange  for 
other  warrants  held  by  him.    Afterwards,  on  Sa- 
turday the  16th,  being  m  want  of  a  further  advance, 
they  borrowed  an  additional  sum  under  a  promise 
of  delivering  ten  other  warrants  of  the  plaintiffi'  on 
Monday  the  27th,  which  was  accordingly  done.  And 
a  similar  transaction  took  place  on  Uie  22nd  and 
24th,  with  respect  to  two  other  warrants.  In  trover 
for  the  whole  of  the  goods  included  in  the  sixteen 
warrants,  so  delivered  to  him  (the  pleas  stating  the 
facts  specially), — Held,  as  to  the  first  four,  that  an 
exchange  was  not  a  pledge  within  the  meaning  of 
the  6  Geo.  4.  c.  94.  s.  2,  and  that  no  money  could 
be  considered  as  advanced  on  the  faith  of  thoae 
warrants. 

Held  also,  that  the  plaintiff  having  by  th^ 
replication  only  traversed  that  the  money  was  ad- 
vanced on  the  nuth  of  the  dock-warrants,  m  respect 
of  which  the  advances  were  made  on  the  17th  and 
22nd,  they  must  be  taken  to  have  admitted  on  the 
record,  that  D  &  Co.  were  intrusted  with,  and  in 
possession  of  the  warrants  in  question,  at  the  timei 
those  advances  were  inade;  but  jemMe,  that  if  the 
question  had  been  properly  raised  on  the  pleadings, 
those  transactions  would  not  have  been  held  to  oe 
protected  by  the  6  Geo.  4.  c  94.  s.  2. 

The  defendant  to  an  action  of  trover,  pleaded  that 
D  &  A,  being  the  plaintifis'  factors,  were  intrusted 
by  them  with,  and  in  possession  of  certain  dock- 
warrants,  and  that  they  applied  to  defendant  for  a 
loan  of  money  on  pledge  and  security  of  thoM 
warrants,  and  on  the  faith  of  them,  and  that  defen- 
dant accordingly  advanced  money  on  the  faith  of 
the  warrants,  he  having  no  notice  of  the  plaintiA* 
title :  Semhle — That</s  Injurid  was  not  a  good  repli- 
cation. Bonzi  V.  Stewart,  11  Law  J.  Rep.  (ir.8.) 
C.P.  228 :  4  M.  &  G.  295 :  6  Sc.  (n.s.)  1. 

To  an  action  of  trover,  plea  that  D  &  Co.  were 
factors  and  agents  to  the  plaintifl^  and  that  the 
plaintiffs  were  indebted  to  them  as  such  ;  and  D  & 
Co.  had  a  lien  upon  the  goods,  as  such  faotora  and 
agents,  at  the  time  of  the  pledge  thereinafter  men- 
tioned. That  the  plaintiffii,  being  possessed,  con- 
signed the  goods  to  D  &  Co.  as  such  factors  and 
agents,  and  that  at  the  time  of  the  pledge  D  ft  Co., 
as  such  factors  and  agents,  were  intrusted  by  the 
plaintiffs  with,  and  were  in  possesaion  of  dock- 
warrants  for  the  goods;  and  D  8t  Co.,  being  so 
intrusted  and  in  possession  of  the  dock- warrants, 
pledged  the  goods  to  the  defendant  as  a  security  for 
a  sum  due  from  D  &  Co.  to  him ;  and  that  D  &  Co., 
being  so  intrusted  with  and  in  possession  of  the 
dock-warrants,  delivered  them  to  the  defendant, 
and  that  the  defendant  had  no  notice  then  that  D 
&  Co.  were  not  the  owners  of  the  goods.  Replica- 
tion, that  D  &  Co.  were  not  so  intrusted  wiUi  the 
dock-warrants  or  any  of  them : — Held,  upon  de- 
murrer, that  the  plea  did  not  shew  anything  more 
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tliui  A  tjmbolical  pledge,  by  delivery  of  the  dock- 
warrante;  that  it  did  not  contain  an  antwer  under 
i  Geo.  4.  c.  8d.  i.  2,  aa  well  aa  under  6  Geo.  4.  c.  94 ; 
and  that,  therefore,  the  replication  did  not  leave 
any  defence  unanawered,  and  was  good.  Bimzi  t. 
Stewart,  14  Law  J.  Rep.  (K.a.)  C.P.  109 ;  2  Dowl. 
&  L.  P.C.  886. 


FACTORY. 

The  laws  relating  to  labour  in  factories  amended 
by  7  VicL  c.  16  ;  22  Law  J.  Stat  dO. 

The  labour  of  children,  young  persons,  and 
woaaen,  in  print  works,  regulated  by  8  &  9  Vict. 
o.  29;    23  Law  J.  Sut.  142. 

Further  regulations  made  respecting  the  tickets 
of  work  to  be  delivered  to  persons  employed  in  the 
manufacture  of  hosiery  by  8  &  9  Vict  c.  77  ^  23 
Law  J.  Stat  266. 


FALSE  IMPRISONMENT. 
[Sec  JvBTiCBs — ^Witness.] 

(A)  Parties  liable  nv  Action  for. 

(B)  Justification,  Pleas  in. 
(a)  Stifficieney  cf, 

(fr)  l^eci  qf,  in  ettimating  Damages, 

(C)  Evidsncb. 


(A)  Parties  liable  in  Action  for. 

The  defendant  M  obtained  a  summons  from  a 
court  of  requests  against  the  plaintiff,  for  a  debt, 
the  Court  having  jurisdiction  over  persons  residing 
within  a  certain  district,  or  dealing,  gaining  a  live- 
lihood, and  trading  there.  The  plaintiff  not  ap- 
pearing, the  Court  made  an  order,  in  which  he  was 
descri^Bd  as  "trading  to  S,"  (a  place  within  its 
jurisdiction,)  for  his  committal  for  sixty  days» 
unless  the  debt  and  expenses  were  in  the  mean  time 
paid.  Upon  this  a  warrant  issued  against  him*  and 
was  executed  by  the  defendant  H,  the  seijeant  of 
the  court  In  trespaas  against  M,  the  plaintiff  below, 
the  commissioners  of  the  court,  and  H : — Held,  first, 
that  M  was  not  liable.  Secondly,  that  inasmuch 
as  it  did  not  appear  that  any  proof  was  given  before 
the  commissioners  that  the  plaintiff  did|  in  fact, 
trade  to  S  ;  and  as  it  appeared  at  the  trial  at  Nisi 
Prios  that  he  resided  out  of  the  jurisdiction,  and 
no  sufficient  evidence  was  given  of  his  trading,  the 
commissioners  were  liable,  having  no  jurisdiction, 
lliirdly,  semble,  that  this  defect  would  not  have 
rendered  the  defendant  11,  the  seijeant,  liable  for 
executing  the  warrant  But  he  was  liable  on  an- 
other ground,  viz.  that  the  warrant  did  not  set  out 
the  title  of  the  court,  as  given  by  the  act  constituting 
it  Carrait  v.  Moriey,  10  Law  J.  Rep.  (n.8.)  Q.B. 
269 ;  1  as.  18 ;  1  O.  &  D.  276. 

By  an  order  of  the  Court  of  Review  it  was  ordered 
Uiat  the  plaintiff  should  pay  the  defendant  certain 
costs  mentioned  in  the  order  within  fourteen  days 
after  he  should  have  been  duly  and  personally  servei} 
with  it  The  coats  not  having  been  paid,  the  de- 
fendantt  by  petition  to  the  Court  of  Review,  after 
reciting  the  above  order,  &&, prayed  that  the  plain, 
tiff  might  be  committed  to  the  Fleet  for  has  con- 
tempt of  the  order,  and  thereupon  the  Court,  after 
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redting  the  above  matters,  ordered  that  the  plain- 
tiff **  do  stand  committed  to  her  Majesty's  Prison  of 
the  Fleet,  for  his  contempt  in  the  said  petition  men- 
tioned or  referred  to."  The  plaintiff  having  been 
committed  to  the  Fleet  upon  a  warrant,  which,  after 
reciting  the  above  order,  directed  the  plaintiff  to  be 
arrested  and  conveyed  to  the  Fleet,  there  to  remain 
until  the  further  order  of  the  Court  of  Review, — 
Held,  that  the  order  being  bad  for  containing  no 
atyudication  of  a  contempt,  or  any  fact  found,  or 
anything  directed  to  be  done  by  the  plaintiff  to  clear 
himself  the  warrant  which  referred  to  the  order  was 
illegpid. 

Held,  secondly,  that  T,  the  petitioner's  attorney, 
who  had  indorsed  the  warrant  in  his  own  nsme,  and 
taken  part  in  procuring  the  Imprisonment  of  the 
plaintiff  under  it,  was  liable  in  trespass.  Green  v. 
BIgiey  14  Law  J.  Rep.  (n.s.)  aB.  162 ;  5  Q.B.  99  < 
1  D.  &  M.  199. 

(B;  Justification,  Pleas  in. 

(a)  S%ffic%ency  of. 

To  an  action  of  assault,  battery,  and  false  impri- 
sonment, the  defendsnts  pleaded,  that  the  plaintiff 
broke  and  entered,  and  got  upon  the  close  and  wall 
of  the  defendants,  and  made  a  great  noise  and  dis- 
turbance and  a^ay  thereon,  and  threatened  t* 
assault,  and  insulted  and  abused  and  iU-treated 
and  shewed  fight  to  the  defendants,  and  kicked 
down  part  of  the  wall,  and  disturbed  defendants'  in 
their  possession,  in  breach  of  the  peace,  && ;  where- 
fore the  defendants,  viewing  the  said  misconduct 
and  breach  of  the  peace,  requested  a  policeman  to 
take  the  plaintiff  into  custody : — Held,  on  error,  in 
arrest  of  judgment,  that  after  verdict  a  breach  of 
the  peace  might  be  presumed  to  have  been  proved. 
Frice  v.  Seeleyj  10  Law  J.  Rep.  (n.s.)  Exch.  543. 

False  imprisonment  The  plea  stated,  that  the 
plaintiff  committed  a  breach  of  the  peace  by  knock- 
ing at  the  door  of  the  defendant's  house,  and  threat- 
ening to  continue  to  do  so ;  that  the  defendant  sent 
to  a  constable  to  arrest  the  plaintiff;  that  the  plain- 
tiff) having  ascertained  this,  ran  away;  that  the 
defendant  and  the  constable  pursued  the  plaintiff, 
and  overtook  him  in  a  cloee  near  the  defendant** 
dwelling'hottte,  whereupon  the  defendant,  in  order  to 
preserve  the  peace,  &c.,  and  to  hinder  the  plaintijf 
from  continuing  to  make  the  aaid  noise  and  disturbance, 
gave  him  in  charge  to  the  constable : — Held,  bad, 
on  a  motion  for  judgment  non  obstarUe  veredicto, 
inasmuch  ss  it  did  not  aver  that  the  breach  of  the 
peace  was  continuing,  or  shew  grounds  for  the 
apprehension  of  its  continuance  or  renewaL 

A  person  is  justified  in  giving  in  charge,  and  a 
constable  in  arresting,  without  warrant,  a  party  who 
has  been  guilty  of  a  breach  of  the  peace,  if  there  are 
reasonable  grounds  for  apprehending  its  continu- 
ance or  immediate  renewal,  but  not  otherwise ;  and 
the  circumstances  from  which  such  an  inferenee  is 
raised  are  for  the  consideration  of  a  jury.  Baynes  v. 
Brewster,  11  Law  J.  Rep.  (n.s.)  M.C.  5;  2  Q.B. 
375. 

False  imprisonment  The  plea  stated,  that  the 
plaintiff)  with  force  and  arms,  &c.,  came  to  the  door 
of  the  plaintifi^s  dwelling-house,  and,  with  great 
force  and  violence,  attempted  to  enter  it,  and,  with 
great  force  and  violence,  wilfully  rang  the  bell,  &c., 
and  then  made  a  great  noise  and  disturbance,  &c., 
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against  tbe  peace  of  our  Lady  the  diieen,  &e.,  where* 
upon  the  defendant,  in  order  to  preeerre  the  peace 
and  reatore  good  order  in  hit  dwelKng'house,  gave 
him  in  charge  to  a  constable: — Heidi  bad,  on 
special  demurrer,  as  not  shewing  that  any  breach  of 
the  peace  had  been  committed,  or  was  apprehended. 
Grant  v.  Mmefy  12  Law  J.  Rep.  (n.s.)  C.P.  146  ;  H 
M.&  0.129. 

To  a  declaration  for  false  imprisonment,  a  plea  of 
justification  by  the  defendant,  a  member  of  the  firm 
of  C  &  B,  that  the  plaintiff  did  unlawfully  endeavour 
to  obtain  from  the  said  C  &  B  a  certain  book  belong- 
ing to  C  &  B,  by  then  and  there  falsely  pretending 
(setting  out  at  length  certain  alleged  false  pretenoee, 
without  averring hny  attempt  to  defiraud,  or  that  the 
said  book  was  obtained  by  the  plaintiff);  wherefore 
the  defendant,  having  good  and  probable  cause  of 
suspicion,  and  Vehemently  suspecting  that  the  said 
plaintiff  had,  by  such  false  and  fraudulent  pretences, 
unlawfully  endeavoured  toobtain  from  the  said  C  &  B 
a  book  of  the  skid  C  &  B,  for  unlawful  and  unautho- 
rised purpoees,  assaulted  the  plaintiff,  and  delivered 
him  to  a  polioe  officer,  &&  :^-Held,  ill,  on  general 
demurrer.  Matthnot  v.  Bidditlph,  11  Law  J.  Rep. 
(k.s.)  M.a  IS ;  1  Dowl.F.C.  (k.s.)  216. 

[And  see  titles  Leave  and  Ltcencb,  and  Fab- 
LiAMBNT,  Speaker's  Wanant] 

(b)  Effect  of,  in  estimating  Damages, 

To  an  action  of  trespass  for  false  imprisonment, 
the  defendant  pleaded,  by  way  of  justification,  that 
the  plaintiff  had  committed  a  felony.  At  the  trial, 
his  counsel  abandoned  the  plea,  and  exonerated  the 
plaintiff  from  the  charge : — Held,  that  it  was  not  a 
misdirection  in  the  Judge,  to  tell  the  jury  tiiat  the 
putting  of  such  a  plea  on  the  record  was  a  persist- 
ing in  the  charge,  and  was  to  be  taken  into  account 
by  them  in  estimating  the  damages  contained  in  it 
Wanuiek  v.  FouUreSf  13  Law  J.  Rep.  (m.8.)  Ezch. 
109;  12M.&W.507;  1  Dowl.  &  L.  F.C.  638. 

(C)   £VID£NCE. 

Trespass  and  false  imprisonment.  Fleas,  not 
guilty ;  and  that  the  plaintiff  had  forged  the  accept- 
ance of  D  to  a  bill  of  exchange.-  Replication,  de 
injurid.  The  plaintiff  called  a  witness,  who  proved 
that  the  defendant,  in  the  presence  of  the  plaintiff^ 
had  reminded  D  that  on  a  previous  day,  when  the 
bill  was  presented  to  him  for  payment,  he  had  told 
the  defendant  that  the  plaintiff  had  forged  the 
acceptance.  The  witness  stated  D's  answer,  which 
neither  admitted  nor  denied  that  the  conversation 
had  taken  place : — Held,  that  the  defendant  might 
give  evidence  that  the  conversation  referred  to  had 
taken  place,  between  the  defendant  and  D  in  the 
absence  of  the  plaintiff,  at  the  time  the  bill  was  dis- 
honoured. Perkins  v.  ykmgkan,  J  2  Law  J.  Rep.  (m.s.) 
C.P.  38;  5Sc.(NS.)881. 

In  trespass  for  false  imprisonment,  on  a  criminal 
charge,  the  defendant  cannot  cross-examine  as  to 
the  bad  character  of  the  plaintiff,  nor  as  to  previous 
charges  made  against  him.  Dawning  v.  Butcher^ 
2  M.  &  R  374. 
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The  certiorari  in  all  indictments  for  obtaining 
money  by  any  false  pretence  is  taken  away  by  7  &  8 


Geo.  4.  e.  29.  s.  53.     Rsgina  v.  Buteheft  9  Dowt 
P.C.  185. 

An  indictment  for  conspiracy,  chaiging  that  the 
defendants,  together  with  divers  other  evil  disposed 
persons,  unlawfully,  &e.,  conspired,  ''by  divers 
false  pretences  and  subtle  means,  to  obtain  and 
acquire  to  themselves,  of  and  from  one  6  F,  diveta 
lai^  sums  of  money,  of  the  monies  of  the  said  G  F, 
and  to  cheat  and  defraud  him  thereof,"  is  good,  as 
not  too  general. 

Another  count  stated,  that  the  defendants  did 
falsely  pretend  to  the  said  G  F  that  a  certain  car- 
riage and  horses,  which  they  then  offered  him  lor 
sale,  '*  had  been  the  property  of  a  lady  decease^ 
and  were  then  the  property  of  her  sister,  and  were 
not  then  the  property  of  any  horse-dealer,  and  were 
then  the  property  of  a  private  person ;"  and  thai 
the  horses  were  quiet  to  ride  and  drive,  &c.f  by 
means  of  which  said  false  pretences  the  said  defen- 
dants, unlawfully,  &c.,  obteined  from  the  said  G  F 
a  certain  valuable  security,  to  wit,  &c.,  irith  intent 
then  and  there  to  cheat  and  defraud  him.  Whereas 
in  truth  and  in  fact,  &c.  (negativing  the  pretences): 
—Held,  that  the  obtaining  of  money  under  the  ftlse 
pretences  disclosed  in  this  counl.  was  an  indictable 
offence. 

And  therefore  (although  this  count  was  bad  for 
omitting  to  aver  that  the  valuable  security  was  the 
property  of  the  prosecutor)  the  defendants  were 
rightly  convicted  on  the  count  for  conspiracy,  on 
proof  that  they  combined  together  to  make  the 
nlse  pretences  in  question. 

Where  one  defendant,  in  conspiracy,  dies  between 
indictment  and  trial,  it  is  no  ground  of  esnire  A 
novo  for  a  mis-trial,  if  the  trial  proceeds  against 
both,  no  suggestion  of  the  death  being  entered  on 
the  record.  Reghta  v.  Kenrick,  12  Law  J.  Rep.(ir.s.) 
M.C.  135;  5Q.B.46;  1D.&M.218. 

An  acquittal  of  an  offence  charged  as  a  lazeeny 
cannot  be  pleaded  in  bar  to  an  indictment  for  the 
same  offence  charged  as  a  false  pretence. 

Sembk — That  obtaining  money  by  the  felse  re- 
presentation of  an  existing  fact,  the  party  makinf 
the  representation  then  knowing  it  to  be  folsotis  an 
obtaining  money  by  false  pretences,  within  tbe 
Stat  7  3e  8  Geo.  4.  c.  29.  s.  53. 

An  indictment  for  false  pretences  against  H  and  B 
charged  that  F  P  was  possessed  of  a  mare,  and  H  of 
a  horse,  and  that  H  and  B  falsely  pretended  to  F  P 
that  B  *'  was  then  and  there  possessed  of  a  certain 
sum  of  money,  to  wit,  the  sum  of  12^,"  and  that  H 
F  P  would  exchange  his  mare  for  H's  hone,  B  was 
willing  and  ready  to  purchase  the  horse  of  F  P,  and 
give  him  12/.  for  it;  "whereas,  in  truth  and  in 
fact,  the  said  F  B  was  not  then  and  there  possessed 
of  the  said  sum  of  12^,"  and  was  not  then  and  there 
ready  and  willing  to  purchase  the  said  horse: — 
Held,  that  the  indictment  was  bad,  as  it  did  not 
aver  that  the  defendants  knew  that  B  was  not  pos- 
sessed of  1 2/.  Regina  v.  Henderson,  Car.  &  M.  328 ; 
2  M.  C.C.  192. 

A  sailor's  shipping  note  for  fk  \&s^  payable  to 
A  B  or  bearer  two  days  after  the  ship  shall  sail,  is 
not  a  void  instrument  under  17  Geo.  3.  c  SO,  bat  is 
an  "  undertaking,  warrant,  or  order  for  the  payment 
of  money"  under  11  Geo.  4.  &  1  WilL  4b  a  66.  a.  3. 
Therefore,  where  such  an  instrument  was  forged, 
and  goods  obtained  by  means  of  it,  it  was  held  tiiat 
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the  priaoDor  ottght  to  have  been  indicted  for  for" 
gery ;  and  that  an  indictment  for  obtaining  goods  by 
fiJse  pretences  ooald  not  be  snatained.  Begnia  v. 
jindernn,  2  M.  &  R.  469. 

An  indictment  for  obtaining  money  by  false  pre- 
teneea  charged  that  the  defendant  unlawfully  did 
£s]sely  pretend  to  C  S  that  a  certain  paper  writing 
which  be  produced  to  C  S  was  a  good  SL  Ledbury 
Bank  note ;  by  means  whereof  he  unlawfully  ob- 
tained money  from  C  S  with  intent  to  obeat  and 
defraud  him  of  the  same ;  whereas,  in  truth  and  in 
Uuetf  the  paper  writing  was  not  a  good  6L  note  of 
the  Ledbury  Bank: — Held,  that  the  indictment  was 
bad,  as  it  did  not  charge  that  the  defendant  kn^w 
duit  it  was  a  good  6L  note  of  the  Ledbury  Bank, 
and  that  this  waa  not  aided  by  the  aUegation  of  the 
kitent  to  defraud.  lUginaY,  PhUpotUf  1  Car.  &  £. 
112. 

A  man  went  into  a  pawnbroker's  shop  in  the 
middle  of  the  day  and  laid  down  eleven  tkunbles  on 
the  counter,  saying,  "  I  want  5t.  on  them."  The 
pawnbroker's  assistant  asked  the  man  if  they  were 
stWer,  and  be  said  they  were.  The  assistant  tested 
them  and  found  they  were  not  silver,  and  in  conse- 
quence did  not  give  the  man  any  money,  but  sent 
for  a  policeman  and  gave  him  into  custody: — Held, 
that  the  conduct  of  the  man  who  presented  the 
thimbles  amounted  to  an  attempt  to  commit  the 
Btetntable  misdemeanour  of  obtaining  money  under 
£sUe  pretences,  and  by  consequence,  that  if  money 
had  been  obtained,  the  statuteble  of&nce  would  have 
been  completed.     Regina  v.  Ball,  Car.  &  M.  249. 

The  priaouer  paid  his  addresses  to  the  prosecu- 
trix, and  obtained  a  promise  of  marriage  from  her, 
which  promise  she  afterwards  refused  to  ratify. 
He  then  threatened  her  with  an  action,  and  by  this 
means  obtained  money  from  her.  During  the  whole 
of  the  transactions  the  prisoner  had  a  wife.  On  an 
indictment  against  him  for  obtaining  money  under 
false  pretences,  the  pretences  laid  were,  first,  that 
be  was  unmarried;  second,  that  he  was  entitled 
to  bring  and  maiutain  his  action  against  her  for  a 
breach  of  promise  of  marriage: — Held  {per  Lord 
Detmum,  CJ,  and  Mauh,  J.),  &at  the  fact  of  the  pri- 
soner paying  his  addresses  was  sufficient  evidence 
for  the  jury  on  which  they^  might  find  the  first  pre- 
tence, that  the  prisoner  was  a  single  man  and  in  a 
condition  to  marry  ;  and,  {per  Maute,  J,^)  that  there 
waa  sufficient  evidence  on  which  to  find  the  falseness 
of  the  other  pretence,  that  be  was  entitled  to  main- 
tain his  action  for  breach  of  promise  of  marriage, 
mad  that  such  latter  fitlae  pretence  was  a  sufficient 
falae  pretence  within  the  statutei  Regina  v.  Cope* 
kmd.  Car.  &  M.  516. 

A  defendant  was  charged  in  the  firbt  count  of  an 
indictment  with  having  falsely  pretended  that  he 
was  Mr.  H  who  had  cured  Mrs.  C  at  the  Oxford 
University,  and  thereby  obtained  one  Nvercignwith 
intent  toddraud  G  P  *'  of  the  same."  The  second 
cmmt  laid  the  intent  to  be  to  defraud  O  P  *'  of  the 
aum  of  5s.,  parcel  of  the  value  of  the  aaid  last- 
mentioned  piece  of  the  current  gold  coin."  It  was 
proved  that  the  defendant  made  the  pretence,  and 
thereby  induced  the  prosecutor  to  buy,  at  the  ex- 
pense of  be.  a  bottle  containing  something  which  he 
said  would  cure  the  eye  of  the  prosecutor's  child. 
The  proaacutor  gave  him  a  sovereign  and  received 
1^  in  <diange.    It  was  further  proved  that  the 


defendant  was  not  Mr.  H : — Held,  that  tbii  was  a 
false  pretence  within  the  statute  7  &  8  Geo.  4.  c.  29. 
s.  o3,  and  that  the  intent  was  properly  laid  in  the 
second  count    Regina  v.  Bloofi^ld^  Car.  &  M.  537. 

An  indictment  for  obtaining  money  from  H  G  H 
under  the  false  pretence  that  the  prisoner  intended 
to  marry  H  G  H,  and  wanted  the  money  to  pay  for 
a  wedding  suit  he  had  purchased,  is  not  sufficient  to 
su stain  a oonviotion.  Rema  v.  Johmeiont  2  M.  CC.  254. 

A  was  indicted  for  obtaining  200/.  by  falsely  pre- 
tending that  he  had  obtained  from  Lord  S  the  ap» 
pointment  of  emigration  agent  at  P,  which  waa 
worth  600/.  a  year;  and  that  for  200/.  he  would  nve 
the  prosecutor  one-third  of  the  agentship.  The 
prosecutor  proved  that  he  gave  the  money  on  this 
pretence,  which  was  £slse ;  but  that  before  he  parted 
with  his  money  the  defendant  prevailed  on  him  to 
execute  a  deed  of  co-partnership  with  him,  in  which 
the  consideration  was  stated  to  be  200/.,  and  in  which 
nothing  was  said  of  the  agentehip  or  bow  it  was  ob- 
Uined : — Held,  that  the  putting  in  of  this  deed  on 
the  part  of  the  prosecutioa  did  notexclude  the  parol 
evidence  of  the  false  pretences,  and  that  if  the  deed 
was  a  part  of  the  defendant's  scheme  to  effect  the 
fraud  he  should  be  found  guilty.  Regina  v.  Adaeik- 
eon,  1  Car.  &  K.  192. 


FALSE  REPRESENTATION. 

[See  Pleadimo,  General  Issue.] 

A  statement  made  at  the  time  of  entering  into  a 
oontract,  and  not  embodied  in  it,  must,  in  order  to 
invalidate  the  contract  on  the  ground  of  its  being  a 
fraudulent  statement,  be  not  only  false  in  fact,  but 
known  to  be  so  by  the  party  making  it  Per  Parkr, 
B,  and  Aldereon,  B, ;  Lord  Abtnger^  C,B,  ditten- 
Henie. 

A  cargo  of  coffee  was  sold  by  a  broker  for  O  H, 
P  &  Co.,  and  the  words/' invoiced  to  the  sellers  as 
first  shipping  quality,"  were  introduced  into  the  sale 
notes.  At  the  same  time  the  invoice  was  shewn  to 
the  buyers,  as  follows:  "Invoice  of  3,150  bsgs  of 
coffee  shipped  by  H  Brothers  &  Co.,  consigned  to 
O  H,  P  &  Co.  fbr  sale,  for  account  and  risk  of  whom 
it  may  concern.  Z  3,150  bags  first  shipping  qua- 
lity." H  Brothers  &  Co.  were  a  brauch  house,  and 
composed  of  the  same  parties  as  the  firm  of  O  H,  P 
&  Co.: — Held,  in  an  action  for  deceit,  that  it  was  a 
proper  question  for  the  jury,  whether  the  invoice 
imported  that  the  cofifee  waa  invoiced  to  O  H,  P 
&  Co.  by  distinct  parties. 

Qnare — Whether  the  action  should  not  have  been 
brought  upon  the  contract  instead  of  in  tort  Moent 
V.  HeywortK  10  Law  J.  Rep.  (N.S.)  Exch.  177;  10 
M.  &  W.  147. 

The  owner  of  a  leasehold  house  employed  her 
attorney  to  sell  it  by  auction;  and  he  described 
it  to  the  auctioneer  as  in  the  occupation  of  a 
yearly  tenant,  at  100/.  a  year.  The  auctioneer 
prepared  the  particulars  of  sale,  in  which  he  stated 
that  the  house  was  let  "  to  a  tenant  from  year  to 
year,  clear  of  texes  and  rates,  at  per  annum  100/.," 
and  sent  these  particulars  to  the  attorney,  who 
approved  of,  and  corrected  them.  The  auctioneer 
himself  became  the  purchaser,  and  then  disco- 
vered that  there  was  not  a  clear  rent  M  100/., 
but  of  84/.  only,  as  it  was  liable  to  a  deduction  of 
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16^  for  the  tenant's  taxes  and  rates.  The  owner  had 
made  no  representation  to  the  attorney  on  the  sub- 
ject of  the  taxes  and  rates,  and  the  attorney  did  not 
know  that  the  rent  was  liable  to  the  deduction  : — 
Held,  that  the  purchaser  might  maintain  an  action 
on  the  case,  in  the  nature  of  deceit,  against  the 
owner,  and  recover  the  excess  of  the  purchase- 
money  beyond  the  actual  value.  FuUer  v.  Wilton^ 
11  Law  J.  Rep.  (n.8.)  Q.B.  2^1 ;  8  Q.B.  68;  2  G. 
&  D.  460. 

If  a  party  makes  a  representation  which  is  nn- 
tme,  for  fraudulent  purposes,  and  with  the  intent 
to  induce  another  to  do  an  act  which  he  afterwards 
does  to  his  prejudice,  an  action  for  fraud  will  lie ; 
and  it  is  not  necessary  to  shew  that  the  defendant 
knew  the  fact  represented  to  be  untrue,  if  he  com- 
municated it  for  a  deceitful  purpose. 

The  representation  must,  however,  be  fraudu- 
lently made ;  and,  where  the  directors  of  a  joint- 
stock  hanking  company  published  a  report,  repre- 
senting the  flourishing  state  of  the  bank,  which  was 
calculated  to  induce  parties  to  purchase  shares,  such 
representation  heing  false,  but  not  false  within  the 
knowledge  of  the  directors,  who  published  it  without 
any  intention  to  deceive : — Held,  that  they  were  not 
liable  for  loss  sustained  by  the  purchase  and  reten- 
tion of  shares  on  the  faith  of  the  report,  though  the 
jury  found  them  guilty  of  gross  negligence  in  pub- 
lishing it  Tayhr  v.  Athttm,  12  Law  J.  Rep.  (m.s.) 
Exch.863;  11M.&W.401. 

A  declaration  in  case  stated,  that  the  defendants 
heing  attomies  for  one  D.  Power,  delivered  a  ca.  so,, 
at  his  suit,  against  one  John  Wright,  to  the  plaintiffs, 
who  were  sheriffs  of  Middlesex ;  that  they  after- 
wards lawfully  having  in  their  custody  a  John 
Wright,  who  was  not  the  person  in  that  writ  men- 
tioned, and  who  became  entitled  to  his  discharge, 
would  have  discharged  him,  but  the  defendants, 
well  knowing  the  premises,  for  the  purpose  of  pre- 
venting his  discharge,  falsely  represented  to  the 
plaintiffs  that  the  last-mentioned  John  Wright  was 
the  person  mentioned  in  the  writ  delivered  by  the 
defendants,  whereupon  they  detained  him»  and  for 
which  detention  they  were  obliged  to  pay  him  10/. 
The  defendants  pleaded,  that  when  they  made  the 
representation,  they  had  good  and  probable  reason 
to  believe,  and  did  with  good  faith  believe,  that  the 
representation  was  true,  andthat  the  John  Wright  who 
was  then  in  custody  was  the  John  Wright  mentioned 
in  the  writ.  To  this  the  plaintifft  replied  de  injuridy 
and,  on  the  trial,  a  verdict  was  found  for  the  defen* 
dants.  The  Court  of  Queen's  Bench  having  given 
judgment  on  this  plea,  non  obstante  veredicto: — 
Held,  by  the  court  of  error,  that  this  plea  was  a 
good  answer  to  the  action,  and  that  the  mere  fact  of 
the  representation  being  false  was  not  sufficient, 
hut  that  it  must  have  been  false  to  the  knowledge 
of  the  defendants,  or  have  been  made  fraudulently, 
in  order  to  support  the  action  ;  reversing  the  judg- 
ment of  the  Court  below.  (12  Law  J.  Rep.  (n.s.) 
an.  839,  and  5  Q.B.  804.) 

A  representation  false  in  fact,  but  not  known  to 
be  83  by  the  person  who  makes  it,  without  fraud,  is 
not  actionable.  CoUiiu  v.  Evantt  13  Law  J.  Rep. 
(n.8.)  a.B.  180 ;  6  aB.  820. 

To  an  action  on  the  case  for  falsely  and  fraudu- 
lently representing  to  the  plaintiff  that  the  rules 
and  regulations  of  a  certain  society,  as  contained  in 


the  deed  of  settlement  of  the  society,  had  been  duly 
observed,  and  also  that  the  statements  concerning 
the  funds  and  pecuniary  affidrs,  and  bonuses  and 
prosperity  of  the  society  set  forth  in  a  certain  pro- 
spectus issued  by  the  society,  were  true  and  eorieet, 
by  means  whereof  the  plaintiff  was  induced  to 
become  an  insurer,  the  defendant  pleaded,  that  the 
rules  and  regulations  contained  in  the  deed  of  settle- 
ment had  been  so  duly  observed,  and  the  fhodssnd 
pecuniary  affairs  had  been  so  duly  regulated  as  was 
necessary  for  the  maintenance  and  security  of  the 
society,  and  of  the  insurances  eflfected  in  it :— Held, 
that  the  plea  was  bad. 

Semble,  also,  that  it  was  sufficient  to  aver  in  the 
declaration,  by  way  of  damage,  that  the  policj  is 
of  less  value  to  the  plaintiff  than  if  the  represeiita- 
riona  of  the  defendant  had  been  true.  Fmftiftz  v. 
Bignold,  10  LawJ.  Rep.  {sm.)  C.P.  259 ;  8  M.  ft  G. 
6S;  8  Sc.  (n.8.)  890;  9  Dowl.  P.O.  860. 


FEES  AND  EMOLUMENTS. 

The  payment  of  compensation  allowances  to  cer- 
tain persons  connected  with  the  courts  of  law  in 
England,  for  loss  of  fees  and  emoluments,  provided 
for  by  8  &  9  Vict  c.  78 ;  28  Law  J.  Sut  268. 


FEIGNED  ISSUE. 

[See  Action,  When  maintainable,  afUe,  p.  6.] 

New  form  of  feigned  issue  given  by  8  &  9  Vict, 
c.  109.  a.  19 ;  23  Law  J.  Stat.  App.  iii. 


FELONY. 


Doubts  removed  as  to  the  liability  of  lords  and 
peers  of  Parliament  to  punishment  for  felony,  and 
peers  convicted  of  felony  declared  liable  to  the  same 
punishment  aa  other  subjects,  by  4  &  5  Viet  c.  82 ; 
19  Law  J.  Stat  27. 

Semble — That  a  trial  for  felony  may  be  posCpoiied 
on  application  by  the  prisoner  on  sufficient  eanse 
shewn  by  affidavit,  after  the  jury  have  been  charged 
with  the  indictment,  and  before  any  evidence  has 
been  given  in  the  cause.  Rtgina  v.  FitMgercid,  I 
Car.  &  K.  201. 

Quare — ^Whether  a  party  prosecuting  for  felony 
can  institute  proceedings  in  equity  to  protect  the 
property  in  the  mean  time.  In  re  5  FicL  e,  S.  and 
In  re  the  Marqvu  rf  Hertford,  1 1  Law  J.  Rep^  (K.fl.) 
Ch.  817 ;  1  nare,  584;  on  appeal,  1  Ph.  129. 

Assignment  of  funds  by  a  prisoner  on  a  ohaige 
of  felony  to  secure  payment  of  an  antecedent  debt, 
and  costs  to  be  incurred  in  his  defence,  established, 
notwithstanding  his  subsequent  conviction.  Ptrkim 
y.  Bradley,!  Hare,  219. 

Under  section  8.  of  stat  6  &  7  Will  4.  c  114, 
persons  committed  to  prison  ibr  re-examinatiom,  oo 
charges  of  felony,  are  not  entitled  to  demand  oopiea 
of  the  depositions. 

The  right  to  copies  does  not  attach,  until  the 
prisoner  is  held  to  bail,  or  committed  to  prison  for 
trial. 

It  is  the  duty  of  the  Magistrate  to  complete  send 
sign  the  depositions  as  soon  as  they  are  taken.  £r 
parte  Fletcher,  18  LawJ.  Rep»(v^.)  M.C.  67. 


FINES  AND  RECOVERIES^FOREIGN  LAW. 
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FINES  AND  RECOVERIES. 
(A)  In  oenejul. 

(B)  ACKHOWLEDOMSNT   BT    MaIUIIED  WOMEN. 

(a)  CoanmunoHf  and  Cammiswmert  for  taking, 
{h)  j(jfidavit  verifying, 

(C)  COVTETANCB  BT  MaRKIED  WOMBM  UMDBB 

S  &  4  Will.  4.  c.  74.  s.  91. 


The  better  recordmg  of  fines  and  recoveries  in 
Wales  and  Chethire  provided  for  by  6  Vict  o.  82 ; 
20  Law  J.  Stat  84. 

(A)  Im  qenebal. 

A  ihie  will  not  operate  npon  tithes  while  they 
remain  spiriinaL  Ktigktv.tkeMarqmiM^fVatetforif 
10  Law  J.  Rep.  (v.s.)  Ex.  £q.  67 :  4  Y.  &  C.  284. 

Deed  ezeented  in  September  1790  not  inefiSwtaal 
by  lapse  of  time  only  in  declaring  the  uses  of  a 
fine  leried  in  Hilary  Term,  1 788.  Parker  t.  Carter, 
4  Hare,  409. 

A  tenant  for  life,  with  power  of  anpointment,  and 
remainder,  in  default  of  appointment,  to  the  heirs 
of  his  body,  with  remainders  over,  is  tenant  in  tail 
in  possession;  and  a  fine  levied  by  him,  to  his  own 
use  in  fee,  works  a  discontinuance,  and  gives  him  a 
fee  simple,  defeasible  by  the  remainder-men  in  tail 
bringing  a  real  action.  The  heir-at-law  of  the  tenant 
for  Hfe  is  in  sneh  a  case  entitled  to  recover  in 
ejectment 

The  38th  section  of  8  &  4  Will.  4.  c.  27.  reserves 
to  remainder-men,  in  such  a  case,  the  right  of 
bringing  an  action  of/ormedon.  Doe  d.  Gi^ert  v. 
itoM,  10  Law  J.  Rep.  (n.8.)  Exch.  201 ;  7  M.  &  W. 
102. 

(B)  ACKVOWLEDOMENT  BY  MaKRIED  WoMEN. 

(a)  CoBMiwrioif,  and  Commttumert  fw  taking. 

In  a  eomniission  to  take  the  acknowledgment  of 
a  feme  covert,  who  is  resident  abroad,  under  the 
statute  8  &  4  Will.  4.  o.  74,  it  is  not  necessary  to 
state  her  christian  name,  but  if  that  be  unknown, 
another  description  may  be  inserted.  Re  Athtrtem, 
14  Law  J.  Rep.  (ii.8.)  C.P.  225. 

The  two  commissioners  who  take  the  acknowledge 
ment  of  a  married  woman  tmder  the  Fines  and 
Recoveries  Act,  8  &  4  Will.  4.  c.  74,  must,  under 
section  82,  be  appointed  commissioners  for  the  same 
district   Bx  parte  Webiter,  I  DowL  P.C.  (n.8.)  678. 

(b)  Affidavit  verifying. 

The  Court  directed  the  clerk  of  inrolments  to 
receive  an  affidavit  verifying  the  certificate  of  an 
acknowledgment  by  a  married  woman,  taken  before 
commissioners  at  Philadelphia,  where  the  heading 
and  the  commencement  of  the  affidavit  had  been 
altered  by  the  commissioners  from  the  usual  form  of 
affidavit  /«  re  Skate,  10  Law  J.  Rep.  (n.b.)  C.P. 
322 ;  8  M.  £i  O.  236 ;  9  Dowl.  P.C.  843. 

(C)    CONVETANCE   BT    Ma&BIED   WoMEN   VKDE& 

3&4WZLL.4.  c.  74.8.91. 

An  application  to  enable  a  married  woman  to 
execute  a  conveyance  without  the  concurrence  of 
her  husband,  must  be  founded  upon  an  affidavit  of 
the  wife  herselt  Ex  parte  HarrfaU,  10  Law  J.  Rep. 
(U.S.)  C.P.  292 ;  3  M.  &  0. 132. 


Where  husband  and  wife  had  been  living  apart 
by  mutual  consent  for  four  years,  and  it  was  sworn 
that  he  was  in  a  nervous  and  excitable  state,  the 
Court  declined  to  make  an  order,  dispensing  with 
his  concurrence  to  the  execution  of  a  deed  by  the 
wife,  until  application  bad  been  made  to  him,  and 
the  result  stated  to  the  Court  E*  parte  Murphy, 
12  Law  J.  Rep.  (n.8.)  C.P.  92 ;  6  Sc.  (11.8.)  166;  2 
Dowl.  P.C.  (n.8.)  110. 

The  affidarit  of  a  married  woman,  to  obtain  an 
order  for  transferring  her  separate  property,  under 
3  &  4  Will.  4.  c  74.  s.  91,_Meld,  sufficient,  where 
sworn  before  a  notary  public  at  Hamburgh,  upon  a 
certificate  of  his  being  a  persen  empowered  to  take 
affidavits  there.   In  re  Sel^f,  1  Dowl.  &  L.  P.C.  911. 

So,  where,  sworn  by  the  prothonotary  of  a  county 
in  the  United  States,  with  a  like  oertificate.  In  re 
Way,  1  DowL  &  L.  P.C.  960. 


FISHERY. 

The  2  &  3  Vict  c  96,  continued  in  force  until 
the  Ist  of  August  1848,  by  3  &  6  Viet  c.  63;  20 
Law  J.  Stat  230. 

The  law  with  respect  to  the  salmon  fishery 
amended  by  6  &  7  Vict,  c  33 ;  21  Law  J.  Stat  69. 

Provisions  made  for  carrying  into  efifect  a  conven- 
tion between  Her  Majesty  and  the  King  of  the  French 
concerning  the  fisheries  in  the  seas  between  the 
British  Islands  and  France,  by  6  &  7  Vict  c.  79  ;  21 
Law  J.  Stat  168. 


FIXTURES. 

[See  Landlord  and  Tenant — Trover.] 

A  lessee  erects  trade  fixtures  firmly  attached  to 
the  freehold,  but  removable  as  between  himself 
and  the  landlord.  He  then  mortgages  the  premises 
by  way  of  demise  by  the  same  description  as  that 
in  the  lease,  and  without  referring  to  the  new  erec- 
tions, the  sum  secured  being  a  fioating  balance 
limited  to  an  amount  greater  than  the  premises 
would  be  worth  without  the  fixtures.  He  becomes 
bankrupt : — Held,  that  the  mortgagee  was  entitled 
to  the  fixtures.  Ex  parte  Bentley  re  Weet,  2  Bi.  D. 
&D.391. 


FORESTALLING. 

The  ofilences  of  forestalling,  regrating,  and  en- 
grossing abolished,  and  certain  statutes  psssed  in 
restraint  of  trade  repealed,  by  7  &  8  Vict  c.  24 ;  22 
Law  J.  Sut  66. 


FOREIGN  ATTACHMENT. 
[See  Pbibonbb,  Discharge  of.] 


FOREIGN  LAW. 

-  To  a  bill  to  carry  into  effect  a  contract  made  in  a 
foreign  country,  and  to  take  an  account  on  the  foot* 
ing  of  such  contract,  the  defendant  pleaded,  that  by 
the  law  of  such  foreign  country  the  contract  between 
the  parties  thereto  was  illegsj  and  void,  and  would 
subject  such  parties  to  criminal  proeeention:— 
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Heldt  that  tiiis  was.  a  go»d  pka  in  bar  to  the  relief 
sought  by  the  bilL  Heriz  v.  De  Ctua  Riera,  10  Law 
J.  Rep.  (ir.8.)  Ch.  47  ;  11  Sim.  818. 

The  courts  of  this  country,  in  dealing  with  real 
property  in  Jamaica,  will  be  guided  by  the  law  of 
evidence  in  Jamaica.  TuUoch  v.  Hartley,  lY.  &  ColL 
C.C.I  14. 

The  Courts  of  this  country  will  apply  the  general 
law  of  this  country  (being  abstractedly  just,  and  not 
exclusively  founded  upon  any  peculiar  or  technical 
rule)  to  questions  relating  to  lands  in  a  colony, 
where  a  di^rent  system  (XT  jurisprudence  prevails, 
unless  it  is  suggested  or  shewn  that  the  laws  of  the 
colony  are  different  on  the  point  in  question :  and 
therefore  the  mortgagee  of  an  estate  in  Demerara 
was  held  not  to  be  bound  to  produce  his  secnritiei 
fbr  inspection  before  payment.  Bentmek  v.  fViliink, 
2  Hare,  1. 

A  plea  that  the  debt  sought  to  be  recovered  was 
contracted  in  France,  and  by  the  law  of  prescription 
in  tiuit  country  the  action  for  its  recovery  ought  to 
be  brought  within  five  years,  and  that  a  greater 
period  had  elapsed,  is  not  an  issuable  plea.  Bnryr. 
Goldner,  13  Law  J.  Rep.  (n.8.)  Q.B.  102;  1  DowL  ft 
L.P.C.8S4. 


FOREIGN  PRINCE. 

Discussion  of  the  question  whether  a  sovereign 
prince  is  liable  to  the  jurisdiction  of  the  courts  of  a 
foreign  country,  in  which  he  happens  to  be  resident, 
and  as  to  the  liability  to  the  suit  of  one  who  unites  in 
himself  the  characters  both  of  an  independent  foreign 
sovereign  and  a  subjecL 

A  sovereign  prince,  resident  in  the  dominions  of 
another,  is  ordinarily  exempt  from  the  jurisdiction 
of  the  courts  there. 

A  foreign  sovereign  may  sue  in  this  country,  both 
at  law  and  in  equity,  and  if  he  sues  in  equity,  he 
submits  himself  to  the  jurisdiction,  and  a  cross  bill 
may  be  filed  against  him,  which  he  must  answer  on 
oath ;  but  a  foreign  sovereign  does  not,  by  filing  a 
bill  in  Chancery  against  A,  make  himself  liable  to 
be  sued  in  thatcourt  for  an  independent  matter  by  B. 

The  King  of  Hanover,  after  his  accession,  re* 
newed  his  oath  of  allegiance  to  the  Queen  of  Eng- 
land, and  claimed  the  rights  of  an  English  peer:-^ 
Held,  that  he  was  exempt  fnnn  the  jurisdiction  of 
the  English  courts  for  acts  done  by  him  as  a  sove- 
reign  prince,  but  was  liable  to  be  sued  in  those 
eourts  in  respect  of  matters  done  by  him  as  a  sub« 
ject 

Held,  also,  that  the  sovereign  character  prevailed 
where  the  acts  were  done  abroad,  and  also  where  it 
was  doubtful  in  which  of  the  two  characters  they 
had  been  done. 

A  foreign  sovereign  prince,  who  was  also  an 
English  peer,  was  made  a  defendant  to  a  suit,  and 
served  with  a  letter  missive.  The  Lord  Chancellor 
refused  to  recal  it  The  defendant  then  appeared, 
and  filed  a  demurrer  for  want  of  jurisdiction: — 
Held,  first,  that  the  Lord  Chancellor  had  not  de- 
cided that  the  defendant  was  liable  to  the  jurisdic- 
tion of  the  Court ;  and,  secondly,  that  the  defendant 
had  not,  by  appearing,  waived  any  defence  to  the 
bill. 

A  bill  filed  by  Charles,  ex- Duke  of  Brunswick, 
againat  the  King  of  Hanover  (a  subject  of  this 


realm),  stated  that,  by  a  decree  of  the  Gerniaiic 
Diet,  followed  by  a  declaratiou  of  his  Agnati,  be 
had  been  deposed,  and  his  brother  appointed  mc- 
cessor ;  and  that  by  an  instrument,  signed  hy  the 
reigning  Duke,  and  by  William  the  Fourth  and  fais 
brothers,  the  Duke  of  Cambridge  had  been  ^pointed 
guardian  of  the  plaintiff's  fortune,  and  the  ffaardiaB- 
ship  was  to  be  legally  established  in  Branswick, 
where  it^as  to  have  its  locality ;  that  on  the  death 
of  William  the  Fourth,  the  King  of  Hanover  wbbb 
appointed  guardian,  and  possessed  himself  of  the 
private  proper^  of  the  plaintifi^  The  bill  alkged 
that  the  instrument  was  void,  and  prayed  a  dedm- 
tion  to  that  effect,  and  for  an  aocoant: — Held,  that 
the  allied  acts  under  the  instrument  were  not 
such  as  rendered  the  defendant  liable  to  be  sued,  or 
subject  to  the  jurisdiction  of  this  CoorL 

Semble — slso  that  the  instrument  complained  of 
was,  under  the  oircnmstanoes  staled  in  the  faiO,  osn- 
nected  with  political  and  state  transactions,  and  was 
a  state  document.  The  Duke  of  Brwuwkk  v.  ihe 
King  rf  Hanover,  18  Law  J.  Rep.  (n.b.)  Ch.  107 ; 
6  Bea.  1. 


FOREIGN  TERRITORY. 

Doubts  as  to  the  exercise  of  power  and  jurisdic- 
tion by  her  Majesty  within  divers  countries  and 
places  out  of  her  Majesty's  dominions  removed,  and 
the  same  rendered  more  eflTeotnal,  by  0  &  7  VicL 
c  94 ;  21  Law  J.  Stat.  282. 


FORFEITURE. 

Testatrix  devised  an  estate  to  the  three  daughters 
of  "L,  or  such  of  them  as  should  be  living  at  her 
decease,  and  the  issue  of  such  as  should  be  dead 
leaving  issue,  and  their  respective  heirs,  as  tenants 
in  common,  but  upon  the  express  condition  that  the 
ssid  daughters,  or  such  of  them  as  should  be  living 
at  the  decease  of  the  testatrix,  or  their  issue,  should, 
within  seven  years  after  her  decease,  personally 
appear  before  her  executors,  and  deUver  to  theas  a 
testimonial  of  their  or  his  identity ;  and  in  default 
thereof,  the  estate  was  devised  over.  Upon  the 
death  of  the  testatrix,  £  was  the  party  entitled 
under,  the  devise  to  the  daughters  of  L,  and  thev 
issue.  £,  however,  being  too  aged  and  infirm  to 
appear  before  the  executors,  one  of  them,  and  the 
agent  of  the  other,  attended  her  at  her  house,  and 
received  from  her  satisfactoiy  proofs  of  her  identity : 
— Held,  that  the  condition  annexed  to  the  devise  to 
the  daughters  of  L,  and  their  issue,  waa  perforxned, 

Qtutre — Whether  it  waa  or  was  not  a  condStiaa 
subsequent  Tmmer  v.  Tebbuitf  2  Y.  &  ColL  CC 
225. 


FORGERY  AND  UTTERING  OF  FORGED 
INSTRUMENTS. 

(A)  Gknerally,  what  amounts  to. 

(B)   BiLUI  OF  EXCHAMOS. 

(C)  Receipt  o&  AcauxTTANCB. 

(D)  OaoEBs,  WABJiANTs,  Unoertajunos,    axd 

Requests. 
(£)  Indictment,  Form  and  REauisiTEs  of. 
(F)  Conviction  and  Evidence. 
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(A)  Generally,  what  amounts  to. 

Where  bankers  reoeive  mooey  deposited  by  a 
friendly  society  on  terms  of  repayment  to  the  order 
of  the  society,  it  is  forgery,  &c.  in  members  of  the 
fioeiety  to  forge  snch  a  document,  and  receive  the 
money  thereby.     Begina  ▼.  HarrU,  2  M.  C.C.  S67. 

It  is  not  forgery  fraodulently  to  induce  a  person 
to  execute  an  instrument  on  a  misrepresentation  of 
its  contents.     Regimi  ▼.  Collins,  2  M.  &  R.  4^1. 

It  is  not  forgery  firaudalently  to  procure  a  party's 
signature  to  a  document,  the  contents  of  which  have 
been  altered  without  his  knowledge.  Regina  t« 
Ckadwkk,  2  M.  &  R.546. 

If  A  exhibit  a  forged  receipt  to  B,  a  person  with 
whom  he  in  cbriming  credit  for  it,  this  is  an  uttering 
within  the  stat  1  Will.  4.  c.  66.  s.  10,  although  A 
refines  to  part  with  the  possession  of  Uie  paper  out 
of  his  hscnd«    JUghui  y.  Radford^  1  Car.  &  K.  707. 

(B)  Bills  of  Exchange. 

[See  (£)  Indictment.] 

A  writing  directed  to  A  &  Ca,  requiring  them  to 
pay  the  bearer,  on  demand,  a^sum  of  money,  is  not, 
on  an  indictment  for  forgery,  a  bill  of  exchange,  or 
order  for  the  payment  of  money.  Regina  v.  Curryt 
2  All.  CC  21o. 

(C)  Receipt  o&  Acuuittance. 

On  an  indictment  for  forging  and  uttering  a 
'*  warrant  and  order  for  the  payment  of  money,  to 
wit,  a  warrant  and  order  for  the  payment  of  %bL" 
and  for  forging  and  uttering  an  '*  acquittance  and 
receipt  for  money,  to  wit,  for  85/.,'*  it  was  proved 
that  i  M  had  paid  8^2.  into  the  D  bank,  and  had 
taken  an  accountable  receipt  for  that  amount ;  ind 
that  the  course  of  dealing  at  the  D  bank  was  to 
treat  the  accountable  receipt,  with  the  depositor'k 
signature  on  the  face  of  it,  as  an  order  for  the  pay- 
ment of  Ae  mooey  deposited,  and  interest;  and 
that  the  prisoner  went  to  the  D  bank  with  the 
receipt  that  had  been  given  to  J  M,  and  having 
written  the  name  of  J  M  on  the  face  of  it,  he  deli- 
vered it  to  the  bankers,  who  paid  him  862.,  and  also 
2t  17«.  6d,  for  interest  The  prisoner  was  convicted, 
fend  the  fifteen  Judges  held  the  conviction  right. 
T.  jttkhuoih  Car.  &  M.  825 ;  2  M.  C.C.  215. 


(D)  Ordbbs,  Waerantb,  Undebtakingb,  and 

Requests. 

A  customer  in  the  country  had  an  account  open 
with  a  wholesale  house  in  London :  a  letter  pur- 
porting to  come  from  him  was  delivered  at  their 
place  of  business.  It  was  in  the  following  form  9 — 
**  I  shall  fed  obliged  by  your  paying  Mr.  B  the  sum 
of  2L  It.  %d,j  and  debiting  me  with  the  same.  You 
will  please  have  a  receipt,  and  add  the  amount  to 
invoice  of  order  on  hand."  It  appeared  to  be  the 
practice  of  the  bouse  in  London  to  pay  to  country 
customers  on  requests  of  a  similar  description. 
The  party  who  sent  it,  by  an  innocent  agent,  and 
obtained  the  money  on  it,  was  indicted  for  forging 
and  uttering  it.  The  instrument  was  described  in 
the  indictment  as  an  undertaking,  a  ttHorrantf  and  an 
order,  each  for  the  payment  of  2^  7s,  9d,  The 
prisoner  having  been  convicted  of  uttering,  the 
iifteen  Judges  held  the  conviction  wrong,  being  of 
opinion  that  the  instrument  was  neither  an  under- 


taking, a  warrant,  nor  an  order.    Regina  v.  Thorns, 
Can  &  M.  206. 

A  post-dated  cheque  is  an  order  for  the  payment 
of  money  within  the  meaning  of  the  stat.  1 1  Oeo.  4. 
&  1  Will.  4.  c.  66,  relating  to  the  forging  and  utter* 
Ing  of  orders  "for  the  payment  of  money,"  &g. 
Regina  v.  Taylor,  I  Car.  &  K.  213. 

A  forged  prisoner's  pass,  under  5  Geo.  4.  c  85, 
may  in  forgery  be  described  as  sn  order  for  the 
payment  of  money.  Regina  v.  APCorniell,  2  M.  C.C. 
298;  1  Car.  &K.  87L 

A  paper  in  the  following  form :  "  Mr.  Johnson. 
Please  to  pay  to  James  Jackson  the  sum  of  18i.  by 
order  of  Christopher  Sadler,  Thomton-le-Moor, 
brewer.  I  shall  see  you  on  Monday*  Your  obliged, 
Christopher  Sadler.  The  District  Bank,"  is  an  order 
for  the  payment  of  money  vritfain  die  stat  I  Will.  4i 
c.  66,  8. 3.     Regina  v.  Carter,  1  Car.  &  K.  741. 

An  indictment  for  foiguig  an  order  for  the  pay- 
ment of  money,  is  not  sustained  by  a  forged  letter 
requesting  a  person,  with  whom  the  supposed  writer 
had  dealings,  to  pay  money,  the  balance  being  at 
the  time  against  the  writer.  Regina  v.  Reberte, 
2  M.  C.C.  258 ;  Car.  &  M.  652. 

A  writing  purporting  to  authorize  the  <beac6t8  ta 
receive  money  deposited  in  a  bank  by  a  friendly 
society  on  accountable  receipts,  and  purporting  to 
be  signed  by  the  principal  officers  6f  the  society, 
may,  in  an  indictment  for  forgery,  be  alleged  to 
be  a  warrant  for  the  payment  of  money.  Regina  v. 
Harris,  2  M.  C.C.  267. 

A  forged  paper  was  in  the  following  form :  "To 
M  &  Co.  Pay  to  my  order,  two  monUis  after  date, 
to  Mr.  J  S,  the  sum  of  80^. ,  and  deduct  the  same 
but  of  my  account"  It  was  not  signed,  but  across 
it  was  vrritten  *'  Accepted,  Luke  Lade;"  and  st  the 
back,  the  name  and  address  of  J  S.  M  &  Co.  were 
bankers,  and  Luke  Lade  kept  cash  with  them : — 
Held,  that  this  paper  was  a  warrant  for  the  pay- 
ment of  money,  as,  if  genuine,  it  would  have  been 
a  warrant  from  Luke  Lade  to  the  bankers  to  pay 
the  money  to  J  S.  Regina  v.  Smith,  I  Car.  &  K.  700. 

A  uttered  a  forged  paper  in  the  following  form : 
"  Mr.  M  will  be  pleased  to  send  by  the  bearer  lOJL 
on  Mr.  H's  account,  as  Mr.  H  is  very  bad  in  bed 
and  cannot  come  himself;"  the  paper  purported  to 
be  signed  "MR,  foreman,  St  A  Foundry."  Mr. 
M  was  clerk  to  Messrs.  C,  hankers,  with  whom 
Mr.  H  kept  an  account,  and  R  was  foreman  to  Mr. 
H,  but  had  no  authority  to  draw  on  Mr.  H's  bankers: 
— Held,  that  this  was  a  warrant  for  the  payment  of 
money.  Held,  al80,#iat  any  instrument  for  pay- 
ment, under  which,  if  genuine,  the  payer  may 
recover  the  amount  against  the  party  signing  it, 
may  be  properly  considered  a  warrant  for  the  pay* 
ment  of  money ;  and  that  it  is  equally  this,  whatever 
be  the  state  of  the  account  between  the  parties,  and 
whether  the  party  signing  it  has  at  the  time  funds 
in  the  hands  of  the  party  to  whom  it  is  addressed 
or  not.  Held,  also,  that  as  by  this  instrument,  if 
genuine,  R  says  in  effect  that  he  has  the  authority 
of  Mr.  H,  who  had  an  account  with  the  bankers,  it 
is  as  much  a  warrant  as  if  he  himself  had  had  such 
an  account,  and  would  equally  have  bound  him. 
Regina  v.  Kwian,  I  Car.  &  K.  719. 

if  the  course  of  dealing  between  A  and  B  is,  that 
A  shall  write  persons'  names  in  a  list  with  a  sum 
against  each  name^  on  sight  of  which  B  is  to  furnish 
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goods  on  the  credit  of  A  to  each  penon  whose 
name  is  on  the  list,  to  the  amount  set  i^ainst  his 
iiame,*--sach  list  is  a  request  for  the  delivery  of 
goodsi  and  the  fraudulent  alteration  of  one  of  the 
sums  in  it  is  indictable  as  a  forgery  under  the 
statute  n  Geo.  4.  &  1  Will.  4.  c.  66.  s.  10.  lUgina 
r,  WalterM,  Car.  &  M.  588. 
• 

(£)  Ikdictmsnt,  Forh  and  Reciuisitbs  op. 

A  count  for  forging  or  uttering  a  "  deed  purport- 
ing to  be  a  lease  of  certain  premises,"  described 
shortly,  is  good  without  setting  it  out  yerbatim. 
iUgina  y.  DavieM,  2  M.  C.C.  177. 

A  ''request  for  the  delivery  of  goods"  may  be  so 
described  in  an  indictment  for  forgery,  &c.,  without 
setting  it  out  verbatim.  Beginay.Robton^  2  M.  C.C. 
182. 

In  an  indictment  for  forgery  the  instrument  forged 
may  be  described  as  a  deed,  without  setting  it  out, 
on  averring  facts  to  shew  that  it  was  such  a  deed  as 
might  be  the  subject  of  larceny.  Regina  v.  CoUins, 
2  M.  &  R.  461. 

A  forged  request  to  pay  a  third  person  money  on 
account  of  the  supposed  writer  will  not  sustain  an 
indictment  for  forgery,  describing  it  either  as  an 
undertaking,  warrant,  or  order  for  the  payment  of 
maaey.    lUgma  v.  Thorn,  2  M.  C.C.  210. 

A  rorged  bill  of  exchange  given  in  payment  by 
the  prisoner  to  one  of  two  known  partners  may  be 
said  to  be  forged,  &c.,  vnth  intent  to  defraud  that 
one,  the  partnership  dealing  having  been  conducted 
by  him  only.  Regina  v.  Haneon,  2  M.C.C.  245;  Car. 
&  M.  834. 

An  instrument  payable  to  the  order  of  A,  and 
directed  ''at  Messrs.  P  &  Co.  bankers,"  may  be 
described  as  a  bill  of  exchange  in  an  indictment  for 
forgery.    Retina  v.  8mUh,  2  M.C.C.  295. 

Whether,  m  a  case  of  forgery  with  intent  to  de- 
ftaud  a  company  acting  under  the  statute  7  Geo.  4. 
0.  46,  it  is  allowable  to  lay  the  intent  to  defraud  one 
of  the  shareholders  "  and  others,"  or  whether  the 
intent  must  be  laid  to  defraud  one  of  the  public 
officers,  quare.    Regina  v.  Carter,  1  Car.  &  K.  741. 

(F)  Conviction  and  Evidence. 

Three  persons  ^tre  jointly  charged  with  procuring 
certain  other  persons  to  utter  a  forged  will.  The 
only  evidence  for  the  prosecution  was  of  eeparate 
aete  at  separate  times  and  places  done  by  each  of 
the  persons  charged  as  acceflljiries.  At  tiie  end  of 
that  evidence  one  of  them  pleaded  guilty : — Held, 
that  the  other  two  might  notwithstanding  be  con-> 
victed.     Regina  v.  Rarber,  1  Car.  &  K.  442. 

On  an  indictment  for  uttering  a  forged  cheque, 
&c.,  it  is  sufficient  to  disprove  the  handwriting  of 
the  supposed  maker,  and  he  need  not  be  called  to 
disprove  an  authority  to  others  to  use  his  name; 
circumstances  shewing  guilty  knowledge  are  enough. 
Regina  v.  Hurley,  2  M.  &  R.  473. 

On  the  trial  of  an  indictment  for  forgery,  with 
intent  to  defraud  *'  H  D,  one  of  the  public  officers 
of  the  Y  district  bank,"  H  D  was  called,  and  stated 
himself  to  be  so,  and  an  examined  copy  of  the 
return  forwarded  to  the  Stamp  Office,  under  the 
statute  7  Geo.  4.  c.  46,  in  which  he  was  sUted  to  be 
so,  was  put  in.    This  copy  had  neither  the  affidavit 


at  the  close  of  the  return,  which  is  directed  by  Sde- 
dule  (A)  of  that  statute,  nor  the  signature,  sod  the 
date  was  left  blank;  but  it  was  not  objected  thst  tbe 
return  did  not  relate  to  the  period  of  the  ottecisg: 
— Held,  by  the  fifteen  Judges,  to  be  safficient  proof 
that  H  D  was  the  public  officer.  Regina  v.  CSsrfcr, 
1  Car.  &  JL  741. 

On  an  indictment  against  accesssrieshefontbe 
foot  to  the  forgery  of  an  administration  head  m 
administration  granted  of  the  efiects  of  J  S :— HeU, 
first,  that  a  session-clerk  from  Scotland  had  no  ri||lit 
to  look  at  a  kirk  session  book,  to  learn  the  wiitrng 
of  a  elergjrman,  to  enable  him  to  swear  to  tbe  writ- 
ing of  a  certificate  found  on  the  death  of  J  S  smeog 
his  papers. 

2ndly.  That  such  book  was  not  evidence  itsdf, 
and  not  being  so,  could  not  be  looked  at  for  aaj 
purpose  whateyer. 

Srdly.  That  the  certificate  in  queadon,  which  wu 
a  certificate  purporting  to  have  been  given  by  the 
minister  and  elders  to  J  S  on  leaving  tbe  Idik, 
would  not  be  evidence,  even  if  the  minister's  hsod- 
writing  were  proved. 

4thly.  That  the  proof  that  the  certificate  wm 
found  among  papers  indorsed  on  the  outside  in 
J  S*s  handwriting,  which  papers  were  delivered 
after  his  death,  by  a  servant  to  the  master,  vfao 
produced  them  at  the  trial,  was  no  proof  that  tbe 
certificate  had  been  in  J  S*8  possession,  the  serrsst 
not  being  called  as  a  witness ;  that  the  indomment 
only  shewed  that  that  one  paper  had  been  in  J  S's 
preeenee,  and  the  statement  in  his  writing  was  not 
evidence. 

In  cross-examining  the  master  of  J  S,  the  pri- 
soner's counsel  asked  whether  he  did  not  pot  the 
age  (65)  on  the  tombstone  firom  the  best  ioloima- 
tion  he  could  get ;  and  he  said  he  put  it  there  ia 
consequence  of  what  J  S  told  him. 

The  counsel  for  the  prosecution  asked  what  it  was 
that  I  S  told  him:— Held,  that  this  question  eo«U 
not  be  put 

It  was  objected  that  the  statute  22  &  23  Car.  1 
c.  10,  requiring  the  bond  to  be  given  by  the  parly 
to  whom  adaunietration  wat  gronted,  and  not  by  the 
party  that  toot  entitled  to  ndMnietration,  no  ifttfaf 
was  made  out,  but  the  bond  was  a  good  bond  widun 
the  statute,  having  been  given  by  the  party  towbon, 
in  fact,  administration  was  granted: — Held,  that 
this  was  not  a  good  objection.  Regina  v.  Barber,  1 
Car.  &  K.  434. 


FORMEDON. 

[See  Fines  and  Rbcova&ibs  (A).] 


FRAUD  AND  COVIN. 

There  are  transactions  in  which  there  is  so  gaai 
an  inequality  between  the  transacting  partisa,  lO 
much  of  habitual  exercise  of  power  on  the  (Mie  nde 
and  habitual  submission  on  the  other,  that  witheat 
proof  of  the  exercise  of  power  beyond  that  which 
may  be  inferred  from  the  nature  of  the  transadii* 
itself,  this  Court  will  impute  an  exercise  of  nndoe 
influence. 

When  undue  influence  is  to  be  inferred  from  the 
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oatiire  of  the  tnnttction,  or  when  the  transaetlon 
is  contrary  to  the  policy  of  the  law,  it  it  theproyinceof 
the  Court  to  determine  the  point,  and  the  question 
ought  not  to  be  sent  to  a  jary.  CoMbomt  ▼.  Barahamf 
2  Bea.  76. 

The  printed  rules  and  regulations  of  a  loan 
society  described  it  as  being  established  with  a 
certain  number  of  trustees,  a  treasurer,  Sec,  for  the 
purpose  of  granting  loans.  The  defendant  became 
the  surety  for  one  D,  and  joined  him  in  a  promis- 
sory note  for  20^,  given  to  the  society  for  money 
borrowed.  In  an  action  on  the  note  against  the  de- 
fendant,— Held,  that,  it  was  no  defence,  under  a  plea 
of  fraud  and  covin,  to  shew  that  the  society  con- 
sisted of  no  other  members  than  the  plaintiin,  and 
that  the  sum  really  advanced  to D  was  only  \6L  Sm., 
the  deduction  from  the  sum  for  which  the  note  was 
given  being  made  in  pursuance  of  the  rules. 

A  genera]  plea  of  fraud  and  covin  to  an  action  on 
a  contract  is  not  supported  by  evidence  of  circum- 
stances calculated  to  mislead  the  public  at  large; 
but  they  must  be  of  such  a  nature  as  to  vary  the 
liability  of  the  contracting  party  in  the  particular 
transaction.  Oreen  v.  Gatden^  1 1  Law  J.  Rep.  (N.8.} 
C.P.4;  8M.&0.446;  4Sc(v.b.)13. 


FRAUD,  RELIEF  AGAINST. 

A  ease  may  happen  in  which  the  governing  body 
•f  a  joint-stock  company,  or  the  partners  of  a  firm, 
may  so  unite  with  a  stranger  in  practising  fraud 
against  the  company  for  whom  they  act,  as  to  entitle 
the  company  to  repudiate  such  acts,  and  to  be  re- 
lieved agunstthem.     Figert  v.  Piks,  8  C.  &  F.  648. 

In  a  case  depending  on  alleged  misrepresentation 
of  value,  there  cannot  be  a  mora  eflectnal  bar  to  the 
pkiotiff  than  by  shewing  that  he  was  from  the 
beginning  cognizant  of  all  the  matten  complained 
of,  or  after  fiUl  information  of  them  continued  to 
deal  with  the  property.    Ibid.  6^0. 

A  was  the  solicitor  and  land  agent  of  B,  who  was 
desirous  of  selling  an  estate,  and  in  a  letter  to  A 
expressed  his  rea£ness  to  sell  it  for  18,000  guineas. 
The  estate  conaisted  of  two  portions,  and  a  land 
valuer  (whose  valuation  was  not  shewn  to  have  been 
emnmnnicated  by  A  to  B)  put  upon  the  two  por- 
tions separate  values,  which,  added  together,  ex- 
eeeded  the  13,000  guineas.  A  sold  part  of  the 
estate  to  C  for  a  sum  exceeding  the  valuer's  esti- 
mate of  that  portion,  and  then  purchased  the  other 
portion  for  a  sum  much  less  than  that  stated  in  the 
estimate,  but  which,  added  to  C^  purchase- money, 
just  made  up  18,000  guineas.  A  pretended  that  the 
latter  purchase  was  made  by  one  of  his  relatives, 
and  the  conveyance  firom  B  was  executed  to  that 
relative,  but  immediately  afterwards  a  conveyance 
was  executed  from  the  relative  to  A,  and  in  that 
conveyance  was  a  recital  that  the  purchase-money 
was  furnished  by  A.  These  facts  were  not  disco- 
vered till  thirty-seven  yeara  afterwards,  and  then  B 
filed  his  bill  against  the  representatives  of  A  (who 
had  died  ssTenteen  years  befon)  to  set  sside  the 
latter  conveyance,  and  to  have  an  account:— Held, 
that  the  circumstances  of  the  transaction  were  of  a 
fraudulent  nature,  and  therefore  furnished  an  an- 
swer to  the  objection  arising  upon  the  lengdi  of 
time  during  which  the  transaction  had  remained 
Bnimpeachcd. 

Digest,  1840—1845. 


Held,  alsOk  that  the  bill  was  sustainable^  theogh 
disputes  which  had  arisen  between  A  and  B  as  to 
their  mutual  accounts  had  been  referred  in  A's  life- 
time to  a  barrister,  who  was  empowered  to  inquire 
into  all  matten  in  difference  between  them ;  and 
who,  after  awarding  the  pa3rment  of  a  certain  sum 
by  A  to  B,  had  directed  the  execution  of  mutual 
releases  of  all  matten  in  difference;  and  suoh 
releases  had  been  executed.  Charier  v.  Trevelyan, 
11  C.  &F.  714. 

The  owner  of  some  leasehold  tenements,  being 
persuaded  by  a  conveyancer  that  other  parties  were 
entitled  to  part  of  the  estate,  entered  into  an  agree- 
ment by  which  the  estate  was  to  be  sold,  and  all 
these  parties  were  to  share  in  the  purchase-money, 
and  40/.  was  to  be  paid  to  the  conveyancer.  The 
Court  being  of  opinion  that  the  agreement  had  been 
obtained  by  fraud,  misrepresentation,  and  pressure, 
ordered  it  to  be  delivered  up  to  be  cancelled,  with 
costs  as  against  the  conveyancer.  Brent  v.  Brent, 
10  Law  J.  Rep.  (m.s.)  Ch.  84. 

A,  who  was  entitled  to  a  reversionary  interest  in 
a  real  estate,  sold  it  toC  under  cireum stances  which 
would  have  induced  the  Court  to  set  aside  the  trans- 
action, on  the  g^und  of  fraud.  The  tenant  for  life 
was  aware  of  these  circumstances,  but  some  yeara 
afterwards  purehased  the  revenion  from  C  for  a  fair 
consideration,  which  was  paid  to  C,  and  C  induced 
A  to  join  in  a  recovery  and  in  the  conveyance  to 
the  tenant  for  life.  A  continued  in  destitute  cir- 
cumstances up  to  his  death.  Nearly  twenty  years 
after  the  sale  to  C,  a  bill  being  filed  by  the  eldest 
son  of  A  to  obtain  the  estate,  the  several  sales  and 
conveyances  were  ordered  to  be  set  aside.  Addit  v. 
Campbell,  10  Law  J.  Rep.  (n.s.)  Ch.  284;  4  Bea.  401. 

A  testator  devised  estates  to  two  for  life  succes- 
sively, with  remainders  over.  The  tenant  for  life 
being  in  difficulties  entered  into  a  fraudulent  ar- 
rangement to  sell  part  of  the  estates  at  a  low 
rate,  and  repurchase  at  a  most  exorbitant  increase 
of  price ;  being  assisted  by  his  solicitor,  whose 
partnera  assent  to  his  proceedings  in  ignorance  of 
their  nature.  The  Master  was  deceived,  the  sale 
completed,  and  the  purchase-money  paid  out  of 
court.  The  firet  tenant  for  life  died,  leaving  a  will 
and  two  executors,  being  at  his  death  commit- 
tee of  the  second  tenant  for  life,  who  was  lunatic. 
Upon  a  bill  being  filed  by  one  in  remainder,  who 
had  become  committee  of  such  lanatic,  against  the 
solicitors  employed  by  the  firat  tenant  for  life,  and 
all  other  parties  to  the  fraud,  praying  the  payment 
back  into  conrt  of  the  purchase-money  for  the 
estates,  or  so  much  as  constituted  the  difference  be- 
tween that  sum  and  their  real  value : — Held,  that 
it  being  impossible  for  the  Court  to  distinguish  one 
solicitor  from  his  partners,  the  act  of  the  firm  being 
the  act  of  every  one  of  them,  they  were,  with  the 
other  parties  to  the  fraud,  jointly  and  severally 
liable  ror  so  much  of  the  purchase-money  as  was 
not  applied  lawfully.  Brydget  v.  Brar^l,  11  Law  J. 
Rep.  (N.8.)  Ch.  249 ;  12  Sim.  869. 

Where  parties  enter  into  a  compromise  respecting 
a  doubtful  right,  they  ought  to  stand  on  equal 
terms ;  and  to  set  aside  a  compromise  entered  into, 
in  which  the  parties  meet  on  unequal  terms,  it  is 
not  necessary  to  prove  a  case  of  preconceived  or 
deliberate  fraud.  Goymour  v.  Pigge,  13  Law  J.  Rep. 
(N.8.)Ch.  323. 
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FRAUD,  RELIEF  AGAINST— FRAUDS,  STATUTE  OF. 


An  estate  was  conveyed  to  L,  in  fee,  by  way  of 
mortgage,  for  1,200A,  with  a  power  of  sale,  and  L 
entered  into  possession  of  the  estate.  L,  who  was 
a  solicitor,  transferred  the  mortgage  to  A,  a  fanner, 
who  was  one  of  his  clients,  and  delivered  the  title 
deeds  to  him,  but  retained  possession  of  the  estate. 
In  January  1841,  A  delivered  the  title  deeds  to  L, 
with  the  exception  of  his  own  deeds  of  transfer,  in 
order  that  L  might  make  an  abstract  of  title  to  the 
estate,  with  a  view  to  a  sale  of  it  by  L  to  B.  A  had 
no  reason  at  that  time  to  suspect  that  any  inoproper 
use  would  be  made  of  the  title  deeds  by  L.  In 
May  1841,  L  sold  the  estate  to  B.  B  paid  the 
purchase-money  to  L,  and  L  delivered  the  title 
deeds  to  him.  In  August  1842,  L  absconded.  Be- 
tween January  1841  and  August  1842,  A  made  no 
inquiries  about,  and  took  no  steps  with  respect  to, 
the  title  deeds ;  but  he  did  not  know  that  the  pur- 
chase from  L  to  B  had  been  completed,  or  the  pur- 
chase-money paid,  and  had  no  reason  to  suspect 
any  fraud  on  the  part  of  L  : — Held,  that  the  con- 
duct of  A,  in  delivering  the  title  deeds  to  L,  retain- 
ing his  own  deeds  of  transfer,  and  in  taking  no 
steps  with  reference  to  the  title  deeds,  between 
January  1841  and  August  1842,  was  not  unfair  or 
unreasonable,  and  did  not  amount  to  fraud,  and 
that  A  was  entitled  to  the  estate  in  preference  to  B. 
Stevens  v.  Stevens^  14  Law  J.  Rep.(N.8.)  Ch,  2d2 ; 
2  Coll.  20. 

Consideration  of  the  effect,  in  equity,  of  mis- 
representation made  by  parties  upon  entering  into 
contracts. 

Cases  have  frequently  occurred,  in  which,  upon 
entering  into  contracts,  misrepresentations  made  by 
one  party  have  not  been,  in  any  degree,  relied  on 
by  the  other  party.  If  the  party  to  whom  the 
representations  were  made,  himself  resorted  to  the 
proper  means  of  verification,  before  he  entered  into 
the  contract,  it  may  appear  that  he  relied  upon  the 
result  of  his  own  investigation  and  inquiry,  and  not 
upon  the  representations  made  to  him  by  the  other 
party ;  or  if  Uie  means  of  investigation  and  verifi- 
cation be  at  hand,  and  the  attention  of  the  party 
receiving  the  representations  be  drawn  to  them, 
the  circumstances  of  the  case  may  be  such  as  to 
make  it  incumbent  on  a  court  of  justice  to  impute 
to  him  a  knowledge  of  the  result,  which,  upon  due 
inquiry,  he  ought  to  have  obtained,  and  thus  the 
notion  of  reliance  on  the  representations  made  to 
him  may  be  excluded. 

Again,  when  the  Court  is  endeavouring  to  ascer- 
tain what  reliance  was  placed  on  representations,  it 
must  consider  them  with  reference  to  the  subject- 
matter,  and  the  relative  knowledge  of  the  parties. 
If  the  subject  is  capable  of  being  accurately  known, 
and  one  party  is,  or  is  supposed  to  be,  possessed  of 
accurate  knowledge,  and  the  otlier  is  entirely  igno- 
rant, and  a  contract  is  entered  into,  afler  represen- 
tations made  by  the  party  who  knows,  oris  supposed 
to  know,  without  any  means  of  verification  being 
resorted. to  by  the  other,  it  may  well  enough  be 
presumed  that  the  ignorant  man  relied  on  the 
statements  made  by  him  who  was  supposed  to  be 
better  informed  ;  but  if  the  subject  is  in  its  nature 
uncertain,  if  all  that  is  known  about  it  is  matter  of 
inference^  from  something  else,  and  if  the  parties 
making  it,  and  receiving  representations  on  the 
liubject,  have  equal  knowledge,  and  means  of  ac- 


quiring knowledge,  and  equal  akill,  il  is  not  easy 
to  presume  that  representations  made  by  one  would 
have  much  or  any  influence  upon  the  other.  Gof- 
ham  V.  SfiiUito,  7  Bea.  146. 

This  Court  haa  concurrent  jurisdiction  with 
courts  of  law  in  cases  of  fraud,  but  there  are  cooncs 
of  conduct  which  this  Court  construes  aa  fraudvlent, 
but  which  courts  of  law  would  not  notice. 

Upon  an  injunction  to  restrain  an  action  at  lai^ 
on  the  ground  both  of  legal  and  equitable  frmi, 
the  Court,  admitting  its  jurisdiction  to  detenniae 
the  legal  fraud,  permitted  the  action  to  proceed,  ia 
order  to  determine  the  question  of  legal  fraud,  and 
restrained  execution  only,  with  lib^y  to  appj^. 
The  jury  having  found  that  there  was  no  le^ 
fraud,  this  Court  afVerwarda  entered  into  the  ooa^ 
aideration  of  the  question  of  equitable  firaud,  and 
finding  none  to  exist,  permitted  execution  to  be 
taken  out     Clarkt  v.  Manningy  7  Bea.  162. 

The  Court  will  neither  allow  the  form  of  a  trao»> 
action  to  protect  a  fraud,  nor  set  aside  a  transaetioB 
otherwise  valid,  merely  on  the  ground  of  fomu 
Ferrand  v.  Wilson,  4  Hare,  886. 

H,  being  a  director  of  a  joint-stock  compoyi 
established  for  the  buildingi  purchasing,  hiring  and 
employment  of  steam  vessels,  purchases  a  vcskI 
for  1,340/.,  and  afterwards  sells  it  to  the  company 
as  from  a  stranger,  for  1,500^,  chai^ng  the  com- 
pany with  conunission  at  XL  per  cent.,  the  broken 
earnest  money,  and  the  expenses  of  the  bill  of  salt 
to  himself,  there  being  but  one  bill  of  sale.  Sock  a 
transaction  cannot  stand  in  a  court  of  equity. 

A  bill  may  be  brought  by  the  present  direeten 
of  a  joint-stock  company  on  behalf  of  themsdrts 
and  all  other  the  members  of  the  company,  againit 
the  former  directors  of  the  company,  for  the  par- 
pose  of  being  relieved  against  a  fraud  in  which  all 
the  former  directors  are  alleged  to  have  beeo  in- 
volved.    Benson  v.  Heaihom,  1  Y.  &  Coll.  C.C.  321. 

If  a  banking  company  agree  that  upon  leceiriBg 
the  guarantie  of  a  particular  person,  they  will  ad- 
vance a  certain  sum  of  money  for  the  pnipw 
of  securing  to  the  creditors  of  a  trader  a  con- 
position  of  10«.  in  the  pound,  and  setting  ap 
the  trader  in  business  again,  and  at  the  same 
time  the  company,  being  themselves  crediters  of 
the  trader,  enter  into  a  secret  arrangement  with 
him,  by  which  they  secure  to  themselves  repayment 
of  the  difierence  between  their  composition  and  the 
full  amount  of  their  debt,  this  is  a  fraud  npoQ  tke 
guarantor  and  upon  the  creditors,  who  execute, 
the  composition  deed  on  the  faith  of  the  osteaaibk 
agreement,  and  the  guarantor  may  sustain  a  biU  i& 
equity  to  set  aside  the  guarantie.  Pendklnsrti^* 
fF«tter,4Y.&C.424. 


FRAUDS,  STATUTE  OF. 
[See  Goods  sold  and  deliverbd.] 

(A)  Contracts  REauiRED  to  be  in  Writino. 

(B)  Note  or  Memorandum  in  Writino. 

(C)  Delivery  and  Acceptancb. 


(A)  Contracts  reauirsd  to  bb  in  Wjunuo. 

A  declaration  alleged  that  the  plaintiff  had  R*- 
covered  against  one  R  S  the  sum  of  3,007/.  12<.,asd 
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sued  out  a  CO.  M.,  directed  to  the  sheriff  of  Middle- 
sex, and  indorsed  to  levy  2,61 12. 7#.  Sd,,  and  interest 
Ri  %57SLj  besides  sheriff's  poundage,  officer's  fees, 
&c.,  by  virtue  of  which  wnt  the  said  sheriff  duly 
took  and  arrested  the  said  R  S  by  his  body,  and 
then  had,  and  kept,  and  detained  him  in  custody, 
under  and  by  yirtne  of  such  writ,  and  by  execution 
of  the  same;  and  thereupon,  and  whilst  the  said 
R  S  was  so  in  custody,  to  wit,  on  &c.,  in  consider- 
ation that  the  plaintiff  would  procure  the  release  of 
the  said  R  S  from  and  out  of  the  said  custody, 
under  the  said  writ,  on  payment  of  poundage  and 
officer's  fees,  he,  the  defendant,  promised  the  plain- 
tiff to  pay  him  the  sum  of  SCJOt,  part  of  the  said 
damages  and  interest,  within  one  month,  and  to 
grre  a  bond  for  payment  of  the  remainder  in  five 
years.  The  following  agreement,  entitled  in  an 
aetion  between  the  plaintiff  and  R  S,  and  signed  by 
the  defendant,  was  given  in  evidence: — ^^*In  consi- 
deration of  your  having  released  the  above-named 
defendant  from  custody,  I  hereby  engage,  within 
one  month  from  this  date,  to  pay  you,"  fire,  (as 
stated  in  the  declaration).  This  memorandum  was 
addressed  to  the  plaintiff,  and  was  then  accepted 
by  hira,  who  at  the  same  time  gave  an  order  for  the 
discfaaige  of  R  S,  **  on  payment  of  sheriff's  pound- 
age and  officer's  fees,  judgment  having  been  satis- 
fied;" and  the  poundage  and  fees  were  then  paid 
by  the  defendant.  R  S  was  detained  in  custody  at 
the  suit  of  other  parties.  The  ca.  teu  was  irregular, 
It  having  issued  into  Middlesex,  the  venue  being 
in  Kent,  and  there  being  no  previous  ea,  ta.  into 
Kent: — Held,  first,  that  the  agreement  to  release 
R  S  was  both  prospective  and  conditional,  and, 
therefore,  that  the  contract  was  proved  as  laid; 
secondly,  that  the  contract  was  not  one  required 
to  be  in  writing  by  the  Statute  of  Frauds,  29  Car.  2. 
c  8.  6.  4 ;  but  had  it  been,  quare^  whether  there 
was  a  sufficient  memorandum  in  writing  to  satisfy 
fhe  statute ;  thirdly,  that  the  averment  in  the  de- 
claration, that  the  sheriff  duly  arrested  R  S  did  not 
mean  that  R  S  was  in  custody,  so  that  he  could 
not  be  discharged  without  the  defendant's  consent, 
but  that  the  sheriff  had  duly  acted  under  the  writ, 
■0  as  not  to  become  a  trespasser,  and,  therefore, 
that  the  consideration  laid  in  the  declaration  (which 
was  sufficient)  was  proved.  Butcher  v.  Steuatt,  12 
Law  J.  Rep.  (H.fl.)  Exch.  890 ;  11  M.  &  W.  867. 

A  parol  agreement  for  the  sale  of  a  certain  number 
of  shares  in  a  railway  company  is  binding,  for  they 
are  neither  an  interest  in  or  concerning  lands  within 
the  4th  section  of  the  Statute  of  Frauds,  nor  goods, 
wares  or  merchandise  within  the  17th  section. 
Dimeti/I  V.  AWrecht,  12  Sim.  189. 

Where  the  sheriff  had  taken  a  lease  of  certain 
premises  in  execution  under  a  fi.  fa.,  and  sold  the 
term  to  the  execution  creditor,  without  any  assign- 
ment in  writing: — Held,  that  the  estate  remained  in 
^e  debtor,  who  might  recover  it  from  the  execution 
creditor,  in  an  action  of  ejectment.  Doe  d.  Hughes 
V.  Jeues,  12  Law  J.  Rep.  (n.s.)  Exch.  265. 

The  entire  residue  of  a  term  of  years,  although 
less  than  three  years,  cannot  be  convej'ed  by  a  parol 
assignment 

Qiurrs — whether  it  can  by  a  parol  under-lease. 

Quare — whether  the  case  of  PouUeney  v.  Holmes 
(1  Stra.  405,)  be  law.  Barrett  v.  Ralph,  14  Law  J. 
Rep.  (n.s.)  Exch.  308;  14  M.  &  W.  348. 


(B)  Note  or  Memorandum  in  Writing. 
[See  Butcher  v.  Stewart^  anie,  (A).] 

The  traveller  of  the  plaintiffs  sold  the  defendants 
150  mats  of  sugar,  on  account  of  the  plaintiffs.  At 
the  time  of  the  sale,  one  of  the  defendants  wrote 
the  following  entry  in  their  book,  which  the  plain- 
tiffs' traveller,  on  being  requested  so  to  do,  then 
signed:  viz.  **0f  North,  Simpson,  Graham  &  Co. 
150  mats  Ma.  sugar,  a.  71-6,  as  sample,  per  sea, 
Fennmg's  Wharf.  First  and  second  ship.  Signed, 
Joseph  Dyson.*'  The  sugar  was  sent  to  the  wharf, 
and  mvoices  transmitted  to  the  defendants.  Whilst  at 
the  wharf,  the  sugar  was  destroyed  by  Are.  Dyson 
had,  upon  many  previous  occasions,  sold  sugars  for 
the  plaintiffs  to  the  defendants  on  credit,  upon  wliich 
occasions  similar  salfe  notes  had  been  signed  by 
him,  and  these  contracts  the  defendants  had 
always  performed,  but — ^held,  that  the  entry  above 
mentioned  was  not  a  sufficient  memorandum  in 
writing  within  the  17th  section  of  the  Statute  of 
Frauds,  to  bind  the  defendants,  Dyson  not  being 
their  agent  for  that  purpose.  Oraham  v.  Fretwell, 
1 1  Law  J.  Rep.  (n.s.)  C.P.  41 ;  8  M.  &  G.  368 ;  4  Sc. 
(n.8.)  259. 

Qittwe— Whether  the  words,  **  approved  by  me, 
J  S,"  affixed  to  certain  memoranda  by  way  of  ap- 
proval of  an  arrangement  in  which  the  party  is 
interested,  is  a  signing  within  the  Statute  of  Frauds. 
Parker  y.  Smith,  I  Coll.  C.C.  608. 

An  agreement  in  writing  made  by  proper  au- 
thority ;  in  the  body  of  it  the  names  of  all  the  con- 
tracting parties,  and  concluded :  "  In  witness 
whereof  we  have  hereto  set  our  hands,"  &c. ;  but 
there  was  not  any  signature  at  the  foot  of  the  agree, 
ment  by  any  one: — Held,  that  the  agreement  was 
not  signed  by  the  parties  to  be  charged  under  the 
provisions  of  the  Statute  of  Frauds,  because  the 
names  were  inserted  of  necessity  in  the  body  of  the 
agreement  to  make  sense  of  it,  and  should  not  be 
used  over  again  as  signatures ;  and  because  it  ap- 
peared from  the  whole  of  the  document  that  the 
party  had  not  intended  it  to  be  binding  upon  them 
until  the  names  had  been  signed  at  the  foot  of  the 
paper.  Hubert  v.  Turner,  11  Law  J.  Rep.  (n.s.) 
C.P.  78;  4  Sc.  (n.8.)  486;  Car.  &  M.  351;  s.  c. 
Hubert  v.  Treheme,  3  M.  &  G.  743. 

J.  R.  Bridges,  having  five  freehold  houses,  but  no 
other  property,  in  Cable  Street,  Liverpool,  agreed 
to  sell  them  to  /.  Bleakley  for  2482. ;  and  thereupon 
drew  up  the  following  memorandum  in  his  own 
handwriting:  "July  26th,  1839.  John  Bleakley  agrees 
with  /.  R.  Bridges  to  take  the  property  in  Cable  Street, 
for  the  net  sura  of  2482.  10#.*':— Held,  that  the 
agreement  was  sufficiently  signed  by  the  vendor. 
Bleakley  Y.  Smith,  11  Sim.  150. 

An  agent  not  being  able  to  write,  held  the  top  of 
the  pen  while  another  person  wrote  his  name  to  an 
agreement : — Held,  a  snfficient  signature.  Helshaw 
V.  Langley,  11  Law  J.  Rep.  (n.s.)  Ch.  17. 

Contract  for  the  purchase  of  tithes  not  signed 
by  the  party  chargeable : — Held,  under  the  circum- 
stances, to  have  been  taken  out  of  the  Statute  of 
Frauds.  BlacJ\ford  v.  Kirkpatrick,  12  Law  J.  Rep. 
(N.s.)  Ch.  108;  6  Bea.  232. 

Quare — Whether  the  signature  of  an  attorney  to 
a  statement  at  the  foot  of  a  draft  agreement,  signi- 
fying his  approval  of  the  draft  on  behalf  of  iiis 
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client,  is  a  signature  within  the  Statute  of  Frauds. 
ThmnburtfY,  Bnill,  1  Y.  &  Coll.  C.C.  654. 

(C)  Deliye&t  and  Acceptance. 

The  defendant  having  purchased  goods  under  a 
Terbal  agreement,  to  be  paid  for  on  delivery,  went 
to  the  plaintiff's  warehouse,  where  the  goods  were, 
aud  directed  the  mark  on  one  of  the  packages  to  he 
altered  from  «  No.  1"  to  «*  No.  12,"  and  the  goods 
to  be  sent  to  the  St  Catherine's  Docks.  The  mark 
was  altered  accordingly.  The  defendant  having, 
on  the  following  day,  refused  to  par  for  the  goods, 
the  present  action  was  immediately  commenced, 
subsequently  to  which  the  defendant  wrote  in  the 
plaintiff* B  books,  under  an  entry  of  the  goods  order- 
ed, the  words— <<  Received  the  above,  J  B": — Held, 
that  there  was  no  evidence  of  a  delivery  and  ac- 
ceptance of  the  goods,  within  the  17th  section  of 
the  Statute  of  Frauds ;  and  that  the  receipt,  having 
been  given  after  action  brought,  did  not  constitute 
an  acceptance.  Bill  v.  Bawtent,  1 1  Law  J.  Rep.(N.8.) 
£xch.  81 ;  9  M.  &  W.  86. 

A  broker  employed  by  the  plaintiffs  to  sell  200 
casks  of  Ullow,  sold  50  to  the  defendant,  and  the 
remainder  to  two  other  parties,  to  be  delivered  some 
months  subsequently  to  the  sale.  In  the  bought 
note,  he  described  the  transaction  as  a  purchase  of 
60  casks,  for  his  "principals,**  i.e.  the  buyers,  and 
in  the  sold  note  as  of  200  casks  sold  to  his  prin- 
cipals. In  his  book  he  stated  the  defendant  as  the 
purchaser  of  50  casks,  and  th^  two  other  parties  as 
purchasers  of  the  remainder.  There  was  no  dis- 
closure of  the  principals  on  either  side.  About  the 
time  for  the  delivery,  the  broker  urged  the  defendant 
to  buy  100  other  casks  of  a  third  person,  and  on 
the  latter  objecting  to  do  so,  on  the  ground  that  the 
60  casks  already  contracted  for  by  him  would  soon 
be  delivered,  offered  to  "put  off"  those  casks :  the 
60  casks  were  never  actually  delivered  to  the  de- 
fendant The  plaintiff  having  been  nonsuited  on 
the  ground, — first,  that  there  being  a  variance 
between  the  bought  and  sold  notes,  and  the  broker's 
book  not  being  admissible  in  evidence,  there  was 
no  valid  contract;  secondly,  that  there  was  no 
delivery  of  the  60  casks  to  the  defendant:— Held, 
that  the  nonsuit  was  wrong,  there  being  a  question 
for  the  jury,  whether  the  words  "put  off"  meant  a 
sale  of  the  goods  to  a  third  party  by  the  broker,  on 
account  of  the  defendant,  or  a  postponement  of  the 
delivery,  with  or  without  the  consent  of  the  plain- 
tiff.  ^ 

Quare — Whether  the  memorandum  of  a  sale  in 
the  broker's  book,  signed  by  him,  is  admissible  as 
evidence  of  the  contract  to  satisfy  the  Statute  of 
Frauds,  in  cases  were  there  is  no  other  contract,  or 
where  the  bought  and  sold  notes  disagree,  or  where 
the  meDiorandum  in  the  book  is  made  according  to 
the  intention  of  the  parties.  Thornton  v.  Charletf 
n  Law  J.  Rep.  (n.s.)  Exch.  302;  9  M.  &  W. 
802. 

Where  a  party  under  one  contract  purchases 
goods  ready  made,  and  orders  others  to  be  made, 
an  acceptance  of  the  former  goods  is  a  sufficient 
compliance  with  the  Statute  of  Frauds,  29  Car.  2. 
c  3.  s.  17,  and  of  the  9  Geo.  4.  c.  14-.  s.  7,  to  render 
him  liable  to  pay  for  the  goods  ordered  to  be  made. 
Scott  v.  the  Eastern  Counties  Rnihtay,  13  Law  J, 
Rep.  (N.S.)  Exch.  14  ;  12  M.  &  W.  33. 


The  defendant,  a  bulder  in  the  coontry,  gave  a 
verbal  order  to  the  plaintiff  for  timber,  directing  it 
to  be  sent  by  a  certain  railway,  as  had  been  the 
practice  between  the  parties  in  their  previoat  deal- 
ings.    On  the  timber  arriving  at  the  railway  itatiaa 
in  the  country,  on  the  19th  oi  April,  the  defcadant 
was  informed  of  its  arrival,  when  he  told  the  nil* 
way  clerk  he  should  not  receive  it.    He  received  at 
the  same  time  an  invoice,  which  he  kept    On  the 
28th  of  May  the  defendant  infonned  the  plaintiff 
that  he  declined  to  take  the  timber: — Held,  that 
although  there  might  be  a  scintilla  of  evidence  sf 
an  acceptance  within  the  Statute  of  Frauds,  yet 
that  the  jury  ought  to  have  found  for  the  defendant; 
and  the  Court  set  aside  a  verdict  for  the  plaintiff » 
against  evidence.     Norman  v.  PbiUiptt  14  Law  J. 
Rep.  (n.s.)  Exch.  806 ;  14  M.  &  W.  277. 


FREE  WARREN. 

In  an  action  by  the  lordof  a  manor  agaiista  copy- 
holder, for  trespassing  on  the  free  warren  of  the 
plaintiff,  a  judgment  on  a  qmo  warranio  against  a 
former  owner  of  the  manor,  in  which  the  Attoney 
General  confessed  a  prescriptive  title  to  the  fraochiae 
of  free  warren,  as  appurtenant  to  the  man«r,  is 
evidence  for  the  plaintiff  in  support  of  a  prescrip- 
tive right  of  a  free  warren. 

And  where  the  information  charged  an  usurpa- 
tion of  the  franchise  over  the  lands  of  tenants  as 
well  as  demesne  lands,  and  the  Court  gave  jad^r. 
ment  for  the  defendant  as  to  both,  the  recoid  wu 
held  to  be  evidence  of  a  prescriptive  right  over  both, 
although  the  plea  set  forth  a  title  over  demesne 
lands  only,  and  the  Attorney  General  confesMd 
the  title  as  pleaded. 

Reputation  is  admissible  evidence  of  a  claim  of 
free  warrant,  by  prescription,  over  an  entire  manor. 
Tlierefore,  a  private  act  for  the  inclosure  of  common 
lands  within  the  manor,  in  which  the  intereat  of 
copyholders  appeared  by  the  recital,  and  whieh 
contained  a  proviso  expressly  saving  the  rights  of 
the  lord  to  free  warren  in  the  manor,  in  as  ample 
a  manner  as  the  lotd  had  theretofore  enjoyed  it,  is 
admissible  evidence  to  prove  the  right  as  against  a 
copyholder. 

On  the  same  ground,  thedeclamtiottsof  deoesKd 
copyholders  as  to  the  existence  of  the  fnnchise 
over  all  the  copyholds,  is  admissible  for  the  like 
purpose. 

A  judgment  in  a  former  action  against  another 
copyholder,  for  a  trespass  on  the  plaintiff's  free 
warren,  is  also  admissible. 

A  bishop  who  had  free  warren,  by  preseriptioD, 
over  the  demesne  and  tenemental  lands  of  a  manor 
whereof  he  was  seised  ^'tire  eeeletue,  accepted  agniit 
from  the  Crown,  to  himself  and  his  suoeesaors,  of 
free  warren  over  the  demesne  lands  of  all  his 
manors  in  England: — Held,  that  if  the  grant  eoold 
have  the  effect  of  extinguishing  the  prescription  as 
to  the  demesne  lands,  it  could  not  effect  it  over  the 
other  lands  of  the  manor. 

Quare — Whether  a  franchise  by  the  Crown  within 
time  of  memory  determines  a  prescriptive  claim  to 
the  same  franchise.  Lord  Qamarvon  v.  FiOobtiMt 
14  Law  J.  Rep.  (m.8.)  Exch.  233$  13  M.  &  W.31^ 
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A  rMolutioB  was  passed  by  the  cominittee  of  a 
Wnefit  ••ciety,  allowing  one  of  the  members  a  cer- 
tain sum  per  week  for  life,  in  conaideration  of  his 
giving  up  all  claim  on  the  society.  This  resolution 
was  communicated  to  him  in  a  letter,  signed  by  two 
of  the  committee^  and  he  signed  his  acceptance  of 
it  in  the  society's  book.  The  weekly  sum  was 
afterwazds  paid  for  a  long  period.  The  payment  of 
it  haring  been  discontinued,  an  action  of  assumpsit 
was  bvonght  against  the  two  members  of  the  com- 
mittee fiw  the  snears: — Held,  first,  (i/u6tlaii/«  Mamlty 
J.)  that  the  committee,  according  to  the  rules  of 
the  society,  had  no  power  to  bind  Ute  society  by  any 
such  resolution ;  and,  secondly,  that  at  all  events 
the  action  which  chaiged  the  defendants  personally, 
was  not  maintainable,  as  it  was  not  upon  the  face  of 
the  contract  the  intention  of  the  parties  that  the 
defendants  should  be  liable  personally. 

Sewible — ^That  the  jurisdiction  of  the  Court  is  ex- 
cluded by  the  Benefit  Society  Act,  10  Geo.  4.  c.  56. 
iL27. 

But  f  tf«rs,  if  this  objection  could  be  properly 
taken  nnder  the  general  issue.  Tyrrell  ▼.  WooUey^ 
lOLswJ.  Rep.(H.s.)C.P.fi;  1M.&O.809;  2Sc. 
(ha)  171. 

In  an  action  by  the  treasurer  of  a  friendly  sooiety 
en  a  promissory  note,  it  is  unnecessary  to  prove  the 
aTerment  in  the  declaration,  that  the  rules  of  the 
society  were  filed  before  the  making  of  the  promises. 
It  is  sufficient  to  shew  that  they  were  filed  before 
the  defendant's  default  in  paying  the  note.  MargeU 
T.  Parhu,  13  Law  J.  Rep.  (m.&)  Exeh.  87. 

If  a  benefit  society  inrolled  under  the  stat  10 
Qco.  4.  c.  56,  as  amended  by  the  stat  4  &  5  Will  4. 
e.  40,  have  a  treasurer  and  two  trustees,  the  pro* 
party  of  the  sooety  may,  in  an  indictment  for 
lafcony,  be  laid  to  be  in  the  treasurer  by  his  proper 
nsme,  under  sect  21.  of  the  stat  10  Geo.  4.  c.  66, 
which  provides,  that  the  property  of  such  societies 
**  fiur  all  purposss  of  action  or  suit  as  well  civil 
as  erhninal,"  should  be  deemed  and  taken  to  be, 
and  in  every  such  proceeding  where  necessary 
stated  to  be,  &e  property  of  the  *'  treasurer  or  true- 
tas  of  snch  society  for  the  time  being,  inkUor  k$r 
firoptr  namtt  without  further  description ;"  snd 
qpon  an  indictment  so  framed,  one  of  the  trustees 
of  the  society,  who  has  stolen  the  money  of  the 
society,  may  be  properly  convicted  of  larceny. 
jBma  ▼.  Cahtt  Car.  &  M.  809. 

The  nsoney  of  a  benefit  society,  whose  rules  were 
not  inroUed,  was  kept  in  a  box,  of  which  E,  one  of 
the  stewards,  and  two  others,  had  keys ;  the  defen- 
dant on  the  false  pretence  that  his  wife  was  dead, 
whidi  pictoice  he  made  to  the  clerk  of  the  society, 
in  the  hearing  of  £,  obtained  from  the  hands  of  E 
6L  oot  of  the  box :— Held,  that  in  an  indictment 
the  pretence  might  be  laid  aa  made  to  £,  and  the 
money  the  property  of  **  E  and  others,"  obtained 
from  E. 

The  first  count  in  an  indictment  described  the 
wife  of  the  defendant,  and  the  third  oount  men- 
timied  <'the  said  wife"  of  the  defendant:— Held,  that 
this  snflkiirntly  referred  to  the  person  mentioned  as 
his  wife  in  the  first  count 

An  indictment  stated,  that  by  the  rules  of  a 
benefit  society,  every  free  member  was  entitled  to 


51,  on  the  death  of  his  wife,  and  tliat  the  defendant 
falsely  pretended  that  a  paper  which  he  produced, 
was  genuine,  and  contained  a  true  account  of  his 
wife's  death  and  burial,  and  that  he  furtksr  falsely 
pretended  that  be  was  entitled  to  51,  from  the 
society,  by  virtue  of  their  rules,  in  consequence  of 
the  death  of  his  wife.  By  means  of  which  "last- 
mentioned  false  pretence"  he  obtained  money: — 
Held,  good.    Regina  t.  Dent,  1  C.  &  K.  249. 

Au  indictment  on  the  sut  5  &  6  Will  4.  c.  62. 
s.  13.  for  making  a  false  declaration  before  a  magis- 
trate, stated,  that  by  the  rules  of  a  benefit  society 
any  full  free  member  of  it  who  sustained  a  loss  by 
an  accidenta]  fire,  was  to  be  indenmified  to  the  extent 
of  15/.|  on  making  a  declaration  before  a  nugis- 
trate,  verifying  his  loss,  and  that  the  defendant  was 
a  full  free  member  of  the  society,  and  had  made  a 
false  declaration  before  a  magistrate  that  he  had 
sustained  a  losa  by  fire.  On  &o  trial,  the  rules  of 
the  society  could  not  be  proved ;  but  held,  that  the 
allegations  in  the  indictment  respecting  the  rules 
might  be  rejected  as  surplusage,  aa  the  offence  of 
the  defendant  in  making  the  false  declaration  as  to 
the  fire,  would  be  an  oflenoe  within  the  statute,  if 
no  such  benefit  society  had  ever  existed. 

The  18th  section  of  the  stat  5  &  6  Will.  4.  c.  62, 
which  enables  magistrates  to  receive  voluntary 
declamtions  instead  of  oaths,  extends  to  declarations 
generally,  and  is  not  confined  to  declarations  with 
respect  to  the  confirmation  of  written  instrumente, 
or  allegations  or  proof  of  debts,  or  of  the  execution 
of  deeds  or  other  matters  ejusdem  generU, 

Where  a  person  is  indicted  for  having  made  a 
false  declaration  as  to  a  fire  having  taken  place  at 
his  house,  evidence  may  be  given,  that  with  the 
declaration,  he  aent  a  certificate  which  stated  the 
fire  to  have  occurred,  and  that  the  signatures  to 
that  certificate  are  all  forgeries,  as  this  evidence  may 
go  to  shew  that  the  declaration  was  wilfully  false. 

To  give  evidence  of  the  transcript  of  the  rules  of 
a  benefit  society,  inrolled  at  the  office  of  the  clerk 
of  the  peace,  by  proof  of  an  examined  copy  of  it, 
the  witness  who  examined  the  copv  with  the  tran- 
script must  prove  that  he  examined  the  copy  of  o^^ 
the  rules  with  the  transcript  Reglma  y.  Beynes, 
I  Car.  &  K.  65. 

A  benefit  club  called  the  "  Uigant  Lodge  of  Odd 
Fellows,"  whose  funds  were  raised  by  contributions 
of  the  members,  had  deposited  two  sums  with  the 
Brecon  Bsnk,  who  had  given  the  usual  banker's 
receipt ;  but  the  bankera  were  directed  not  to  pay 
the  money,  except  to  the  order  of  the  committee  of 
the  club.  The  prisoners,  who  were  members  of  the 
club,  got  possession  of  the  receipto,  snd  with  them 
presented  to  Mr.  £,  one  of  the  bankers,  a  forged 
paper,  purporting  to  be  an  authority  to  the  bearers 
to  receive  the  money,  signed  by  &ree  officers  of 
the  club,  called  **  Noble- Grand,  Vice-Grand  and 
Secretary,"  and  sealed  with  the  lodge  seal;  and 
Mr.  E,  who  paid  the  prisoners  the  money,  proved 
that  he  would  not  have  done  so  on  the  production 
of  the  receipto  only  without  this  paper.  The 
prisoners  were  convicted  on  an  indictment  for  forg- 
ing and  uttering  this  paper,  which  in  some  of  the 
eounta  was  described  as  a  warrant,  and  in  others  as 
an  or4ier,  for  the  payment  of  money ;  and  the  fifteen 
Judges  held  the  conviction  right  Regina  v.  Harris, 
I  Car.  &  K.  179. 
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FROOMORE. 

The  tnanuon-bouse,  gardens,  and  grounds  at 
Frogmore,  part  of  the  land  revenue  of  the  Crown, 
annexed  to  Windsor  Castle  by  5  Vict  c  2 ;  19  Law 
J.  SUt  123. 


GAME. 


[See  JtJSTiCEs,  Convictions — Poaching — 

Tresfass.] 

The  act  9  Geo.  4h  c  69,  for  the  more  ef^tual 
prevention  of  persons  going  armed  by  night  for  the 
destruction  of  game,  extended  by  7  &  8  Vict  c.  29; 
22  Law  J.  Stat  76. 

The  defendant  for  the  preservation  of  his  game» 
placed  in  his  coppice  dog  spears,  calculated  to  inflict 
"  grievous  bodily  harm*'  upon  human  beings.  The 
plainti^  who  had  notice  of  this  fact,  was  walking 
with  his  dog  along  a  public  footway  in  the  coppicef 
when  the  dog,  by  reason  of  a  rabbit  having  crossed 
the  footway  in  his  view,  against  the  will  of  the 
plaintiff,  pursued  the  rabbit  out  of  the  footway  into 
the  coppice,  and  there  received  an  injury  by  run- 
ning against  a  dog  spear: — Held,  that  the  plaintiff 
could  not  recover  for  the  injury  to  his  dog,  the 
setting  of  dog  spears,  without  any  intention  to  injure 
human  beings, not  being  an  illegal  act 

And,  tembUf  the  decision  would  have  been  the 
same,  although  the  plaintiff  had  not  had  express 
notice  that  dog  spears  were  set  in  the  coppice* 
Jordin  v.  Crump,  II  Law  J.  Rep.  (n.s.)  Exch.  74; 
8M.&W.782. 

By  section  9.  of  6  &  7  Will.  4.  c.  G5,  relating  to 
trespasses  by  entering  upon  land  in  pursuit  of 
game,  it  is  enacted,  **  that  upon  any  information 
made  or  exhibited  before  a  Justice  of  the  Peace  of 
any  such  offence  as  aforesaid,  it  shall  not  be  neces- 
sary that  the  charge  contained  in  such  information 
should  be  made  on  the  oath  of  the  informer  or  pro- 
secutor in  such  oase;  provided,  that  before  any 
proceeding  shall  be  had  or  taken  upon  such  infor- 
mation, either  for  summoning  the  party  accused, 
or  compelling  his  appearance  to  answer  the  same, 
the  charge  contained  in  such  information  shall  be 
deposed  to  on  the  oath  of  some  other  person  or  per- 
sons, being  a  credible  witness  or  credible  witnesses." 
An  information  under  this  section  was  as  follows: 
**  Staffordshire,  to  wit — Be  it  remembered,  that,  on, 
&c,  at  &&,  Sir  O  M,  of  &c.,  a  credible  witness,  in 
his  proper  person,  cometh  before  me,  W  F  C,  one 
of  the  Justices,  &c.,  and  g^veth  me,  the  said  Justice, 
to  understand  and  be  informed,  that  R  R,  of  &c., 
did,  cm  &C.,  at  &c.,  unlawfully  commit  a  certain 
trespass,  by  entering,  in  the  day-time  of  the  same 
day,  upon  a  certain  close  of  land,  in  tiie  possession 
and  occupation  of  J  W,  there  situate,  in  pursuit  of 
game,  contrary  to  the  statute,  &c.;  whereby,  and 
by  force  of  the  statute,  R  R  has  forfeited  a  sura  of 
money  not  exceeding  21.,  &cc.  And  the  said  infor- 
mation having  been  also  verified  upon  the  oath  of 
W  A,  of  &c.,  another  credible  witness,  before  me, 
the  said  Justice;  whereupon  the  said  Sir  O  M  prays 
that  the  said  R  R  may  be  forthwith  summoned  to 
appear  before  one  of  the  said  Justices,  to  answer 
the  said  information,  and  make  his  defence  thereto. 
O  M,  W  A.— Exhibited  by  Sir  O  M,  and  sworn 


before  me,  the  day  and  year  ftrtt  above  written, 
W  F  C."  There  was  no  other  document  deposing 
to  the  eharge  contained  in  the  infiwmatien: — ^Held, 
that  this  information  alone  was  not  a  sufficient 
compliance  with  the  above  section  to  give  two 
Magistrates  jurisdiction  to  entertain  the  chaige. 
Regina  v.  Scotton,  13  Law  J.  Rep.  (k.8.)  M.C.  58; 
6  as.  498. 

Sembk  —  that  a  convietion  under  the  statate 
9Geo.4.c.  69.  s.  1.  ought  to  state  that  the defisndsiit 
entered  or  was  in  the  dose  for  the  purpose  of  taking 
game  there,  and  it  is  not  sufficient  to  follow  the  words 
of  the  sUtute.  In  re  Fkteker,  13  Law  J.  Rep.  (v.s.) 
M.C.  16 ;  1  Dowl.  &  L.  P.C.  726. 


GAMEKEEPER. 
[See  Assault.] 


GAMING. 


[See  Libel.] 

Witnesses  giving  evidence  before  either  House  of 
Parliament  touching  gaming  transactions,  inden- 
nified  by  7  Vict  c.  7 ;  22  Law  J.  Sut  20. 

Proceedings  in  certain  actions  under  the  ptori- 
sions  of  several  statutes  for  the  prevention  of  exces- 
sive gaming,  stayed  for  three  calendar  months,  sad 
proceedings  prevented  from  being  taken  under 
those  statutes  during  such  limited  time,  by  7  Vict 
c  3;  22  Law  J.  Stat  6 ;  continued  by  7  &  3  Viet 
c/>8;  22  Law  J.  Stat  125. 

The  law  concerning  games  and  wagers  amended 
by  8  &  9  Vict  c.  109;  23  Law  J.  Sut  App.  iiL 

Securities  given  by  the  plaintiff,  to  prevent  a  pro- 
secution for  cheating  at  cards,  were  decreed  to  be 
delivered  up.     OsbtUdieton  v.  Simpetm,  13  Sim.  61 S. 

To  an  action  of  debt  for  money  had«nd  received, 
the  defendant  pleaded  as  to  27i:  Os.  6eL,  that  a  rsee 
was  to  be  run  between  the  plaintiff's  mare  snd  the 
horses  of  other  persons,  for  a  certain  sweepstskes, 
to  wit,  two  sovereigns  each,  with  fifteen  soveieigiit 
added ;  that  the  amount  thereof,  being  the  pnsA 
for  which  the  race  was  to  be  run,  and  being  leK 
than  50L,  was  deposited  with  the  defendant  befoie 
the  race,  to  be  paid  over  to  the  winner;  that  the 
plaintiff's  mare  became  the  winner,  and  that  the 
said  sum  of  27^  Oc.  64.  was  received  by  the  defen- 
dant, for  the  said  purpose,  and  not  otherwise:-' 
Held,  first,  that  horse-racing  is  a  game  withia  the 
statute  16  Car.  2.  c  7.  s.  3,  and  that  the  games  con* 
templated  in  the  9  Ann.  c  14.  s.  2,  are  the  ssnie 
as  those  referred  to  in  that  statute.  Secondlyi 
that  the  sUtute  16  Car.  2.  c  14.  does  not  piohiliit 
all  gaming,  but  merely  that  which  is  frandolest 
and  excessive.  Thirdly,  that  the  contract  in  ques- 
tion was  not  a  contract  for  money  lost  at  play, 
within  the  9  Ann.  c  14<,  so  that  the  money  oould  be 
recovered  back  under  the  2nd  section;  and  semhiti 
that  the  plaintiff  receiving  the  money  would  DOt  be 
liable  to  an  indictment  under  the  0th  section,  there 
not  being  any  loser  to  the  amount  of  10^ 

A  horse-race  for  money  given  by  third  parties^ 
by  way  of  prize,  is  not  illegal,  since  the  repeal  of 
13  Geo.  2.  c.  19:— Held,  therefore,  that  the  pl» 
was  bad,  as  being  too  large,  since,  at  all  eventSt  the 
plaintiff  was  entitled  to  recover  the  fifteen  sovereignly 
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SnMe — That  when  by  the  9  Ann.  c.  14.  s.  1.  the 
aecttrity  was  made  void,  the  contract  was  avoided 
alM;  bat  that,  at  all  events,  since  the  5  &  6  Will.  4. 
c.  41,  the  statute  of  Anne  must  be  taken  to  avoid  all 
eontracts  for  money  won  at  play.  Appkgatih  v. 
(Mky,  12  Law  J.  Rep.  (w.s.)  Ezch.  84 ;  10  M.  &  W. 
72& 

The  judgments  which  are  avoided  by  the  statutes 
16  Car.  2.  c.  7.  and  9  Ann.  c.  1 4.  relating  to  gaming, 
are  those  which  are  given  voluntarily,  not  those 
whifih  are  obtained  adversely. 

Therefore,  where  the  drawer  of  a  bill  of  exchange 
for  a  gaming  consideration,  being  in  custody  at  the 
suit  of  an  innocent  indorsee,  before  the  statute  5  &  6 
Will.  4.  c.  31,  gave  a  oognovit)  under  which  he  was 
taken  in  execution,  and  escaped : — Held,  in  an  ac- 
tum against  the  marshal  for  an  escape,  that  the 
judgment  so  obtained  was  not  avoided  by  the  sta- 
tutes in  question.  Chapman  v.  Lane,  1 0  Law  J.  Rep. 
(n.8.)  £xch.  543. 

Action  by  indorsee  against  acceptor  of  a  bill  of 
exchange.  Plea,  that  before  acceptance  the  defen- 
dant at  one  sitting  and  meeting,  and  on  credit,  lost 
Is  one  C,  who  then,  at  &a,  won  of  defendant  a  sum 
exceeding  100^  by  gaming  and  playing  at  vingt-un, 
ccmtraformam  siatutit  that  afterwards,  and  before 
acceptance,  the  defendant  at  one  sitting  and  meet- 
ing, and  on  credit,  lost  to  the  said  C,  who  then,  at 
&Cn  won  of  the  defendant  a  certain  other  sum 
eneeding  1002.  by  gaming  and  playing  at  the  game 
of  haxard,  contra  formam  sfatutt!  and  the  said  several 
some  of  money,  making  together  a  large  sum  of 
money,  to  wit,  2,6542.  having  been  won  and  lost  as 
tforesaid,  and  remaining  unpaid,  it  was  agreed 
between  the  said  C  and  the  defendant,  that  500^, 
parcel  thereof,  should  be  secured  to  the  said  C  by 
the  acceptance  of  the  defendant;  averring  that  the 
defendant  accepted  the  said  bill  in  pursuance  of 
that  agreement,  and  that  there  never  was  any  other 
eonsiderBtion  for  his  said  acceptance,  of  which  the 
plaintiff  had  notice,  &e.  At  the  trial,  it  was  proved, 
that  there  were  five  bills  for  5002.  each;  that  C  and 
the  defendant  had  played  together  at  vingt-un  and 
basard,  and  that  C  had  won  of  the  defendant  at  the 
latter  game  more  than  the  amount  of  the  iive  bills, 
bat  there  was  no  evidence  of  any  loss  at  Tingt-un. 
It  did  not  appear  that  there  had  been  more  than  two 
neetinga  at  which  the  defendant  played: — Held, 
fint,  that  there  was  evidence  from  which  the  jury 
were  warranted  in  finding  that  more  than  1002.  was 
lost  at  one  sitting.  Secondly,  that  inasmuch  as  there 
was  no  evidence  of  any  loss  at  vingt-un,  the  plea 
was  not  proved  as  fimmed ;  but,  thirdly,  that  the 
plea  might  by  amended  (by  consent  mme  pro  tune) 
in  that  respect,  by  striking  out  the  allegation  as  to 
the  game  of  ving^un,  and  averring  the  acceptance 
to  have  been  given  for  money  lost  at  hazard  only. 
Coake  v.  Stratford,  14  Law  J.  Rep.  (n.8.)  Exch.  66 ; 
UM.&W.379. 

Plaintiff  wagered  with  defendant,  that  he  would 
pass  his  examination  for  the  purpose  of  acting  as 
an  attorney;  defendant  passed: — Held,  ou  demurrer 
to  plaintiff's  declaration  in  assumpsit  on  this  wager, 
that  he  could  not  recover,  the  wager  being  void  at 
Uw,  inasmuch  as  the  defendant  had  the  event  of  it 
in  his  own  hands.  Fisher  v.  Waltham,  12  Law  J. 
Rep.  (H.s.>aB.  330 ;  4  aB.  889. 
A  wager  made  after  a  race  has  been  mn,  as  to 


whether  a  certain  horse  had  won  the  race  or  not,  is 
not  illegal  under  the  statnte  9  Ann.  c.  14.  s.  2.  Pugh  v. 
Jenkhu,  10  Law  J.  Rep.(N.s.)Q.B.  201 ;  1  Q.B.  631. 

The  plaintiff  and  defendant  made  an  agreement 
in  writing  to  run  a  match  with  greyhounds,  "  on 
the  Wednesday,  during  the  Newmarket  meeting, 
1841,"  which  was  to  have  been  held  on  the  3rd  of 
February.  This  meeting  was  afterwards  adjourned, 
and  was  eventually  held  on  the  1 6th  of  February, 
when  the  defendant  did  not  attend  with  his  dog. 
The  power  of  appointing  and  adjourning  meetings 
was  vested  in  a  committee,  who  were  governed  by 
printed  rules: — Held,  in  an  action  to  recover  the 
sum  forfeited  by  the  defendant's  default,  that  the 
plaintiff  was  not  bound  to  produce  the  rules,  and 
that  it  was  enough  for  him  to  shew  that  a  meeting 
had  been  actually  held. 

Held,  also,  that  the  defendant,  who  had  not  plead- 
ed the  illegaHty,  coold  not  at  the  trial  avail  himself 
of  the  defence  that  the  match  was  illegal  under  the 
statute  16  Car.  2.  c.  7.  s.  2,  although  the  illeg^ity 
was  apparent  on  the  face  of  the  declaration. 

A  coursing  match  is  an  illegal  game  within 
9  Ann.  c.  14. 

An  agreement  to  run  a  coursing  match  for  more 
than  10/.  or  to  pay  a  penalty  in  default  of  running 
it,  is  an  illegal  agreement,  and  an  action  for  the 
penalty  for  not  running  the  match  cannot  be  sus- 
tained. Daintree  v.  Hutchinson,  11  Law  J.  Rep. 
(N.S.)  Exch.  897 ;  10  M.  &  W.  85. 

The  plaintiff,  the  defendant,  and  several  other 

Eersons  subscribed  to  a  sweepstakes  of  50^  for  each 
orse  to  be  named  by  them,  the  defendant  named 
three  horses  (the  sum  subscribed  not  being  paid 
down  at  the  time).  One  of  the  plaintiff's  horses 
won : — Held,  that  the  defendant  was  a  person  losing 
on  ticket  or  credit  within  the  statute  16  Car.  2.  c.  7. 
s.  3;  and  that,  on  that  ground,  the  plaintiff  could 
not  in  an  action  against  him  recover  the  amount  of 
the  stakes  subscribed  for  by  him.  Bentinek  r. 
Comop,  13  Law  J.  Rep.  (n.s.}  Q.B.  125 ;  5  Q.B.  693. 
By  statute  9  Ann.  c.  14.  s.  2,  it  is  enacted  that  if 
any  person  by  betting  upon  (inter  alia)  a  horserace 
shall  lose  to  any  person  lOl.,  and  shall  pay  the  same, 
he  shall  be  at  liberty  within  three  months  to  recover 
it  back  from  the  winner: — Held,  that  it  followed 
from  this  provision  that  no  action  could  be  main- 
tained by  a  winner  against  a  loser  who  refused  to 
pay  a  debt  of  lOL  upon  a  horse  race. 

The  same  section  further  provides  that  if  the 
loser  shall  not  sue  for  the  money  so  lost  and  paid 
awav,  any  other  person  may  recover  the  same  and 
treble  the  value,  one  moiety  to  bis  own  use  and  the 
other  moiety  to  the  poor  of  the  parish.  The  statute 
7  &  8  Vict  c.  3.  suspends  for  three  months  all  pro- 
ceedings for  the  recovery  of  any  forfeiture  or  pecu« 
niary  penalty  incurred  under  the  provisions  of  (inter 
aUa)  9  Ann.  c.  14.  s.  2,  sued  out  *'  at  the  suit  of  any 
other  than  the  actual  loser;"  and  7  &  8  Vict.  e.  58. 
recites  the  last  act  and  suspends  for  a  longer  period 
proceedings  sued  out  for  the  recovery  of  any  for- 
feiture or  pecuniary  penalty,  omitting  to  state  "  by 
other  than  the  actual  loser": — Held,  that  c.  58. 
suspended  the  recovery  only  in  cases  referred  to  in 
c.  3,  and  that  at  all  events  these  statutes  confer  no 
right  of  action  upon  the  winner  of  a  bet  which  he 
did  not  previously  possess.  Thorpe  v.  Coleman,  14 
Law  J.  Rep.  (k.s.)  C.P.  260. 
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'Where  a  horse,  which  the  rules  of  the  race  ex- 
cluded from  runniug,  was  entered  for  a  sweepstakes 
and  ran,  although  ohjected  to,  and  came  in  first, — 
Held,  that  the  owner  could  not  recover  the  suhscrip* 
tion  he  had  paid.  Goldamith  v.  Martin^  11  Law  J. 
Rep.  (N.B.)  C.P.  201 ;  4  Sc.  (n.s.)  620. 

**  B  bets  A  100/.  to  25L  p.p.  Mr.  R's  brown  mare 
beats  A's  mare  Matilda,  four  miles  across  a  coan> 
try,  thirteen  stone  each:" — Held,  a  legal  wager, 
and  that  A's  mare  having  beat  Mr.  R's,  A  was  en- 
titled  to  recover  the  1001.  in  an  action  of  assumpsit 

The  statute  18  Geo.  2.  c.  84.  s.  1 1,  which  is  left 
untouched  by  S  Vict.  c.  5,  is  not  to  be  confined  to 
that  species  of  horse*  racing  called  racing  on  the 
turf.  EnoM  v.  Prattf  11  Law  J.  Rep.  (n.».)  C.P.  87; 
3  M.  &  G.  759. 

Where  money  has  been  deposited  with  a  stake- 
holder to  abide  the  event  of  a  horse  race,  for  25i. 
a  side ;  one  condition  being,  that  either  party  fail- 
ing to  comply  is  to  forfeit  the  money  down ;  the 
party  refusing  to  comply  cannot,  by  giving  notice 
that  he  has  rescinded  the  contract  entitle  himself  to 
recover  the  stake  he  has  paid. 

A  trotting  match  along  the  high  road  is  a  legal 
race  witliin  the  statutes  relating  to  horse  racing ; 
and  is  not  illegal  as  a  nuisance  at  common  law. 
ChalUmd  v.  Bray,  11  Law  J.  Rep.  (N.a.)  Q3.  204  ; 
1Dow1.P.C.(na)783. 

The  conditions  of  a  steeple  chase  were,  that  no 
professional  jockey  should  be  allowed  to  ride,  and 
that  all  disputes  should  be  decided  by  the  steward, 
whose  decision  should  be  final.  The  plaintiff,  who 
had  a  horse  to  run,  which  was  to  be  ridden  by  one 
W,  was  informed  by  tlie  steward  hrfore  the  racCf 
that  the  steward  considered  W  a  professional  jockey, 
and  that  the  plaintifi''s  horse,  if  ridden  by  him, 
would  be  "  no  horse  in  the  race,'*  as  W  had  been 
forbidden  to  ride.  The  plaiotifiTs  horse  waa  ridden 
by  W  and  came  in  first  On  the  following  day  the 
steward  pronounced  the  second  horse  to  be  the 
winner.  The  plaintifiT  having  brought  an  action 
for  the  stakes, — Held,  that  the  decision  of  the 
steward  was  valid.  Benbow  v.  Jonetf  14  Law  J.  Rep. 
(n.s.)  Exch.  257  ;  14 M.  &  W.  193. 

A  horse-race  being  about  to  be  run,  155  persona 
subscribed  U.  each  upon  the  terms  that  the  namea 
of  the  horses  should  be  placed  ou  separate  cards,  in 
one  box.  and  the  names  of  the  subscribers  on  sepa- 
rate cards,  in  another  box,  and  that  two  disinterested 
persons  should  draw  these  cards  by  chance,  one 
from  each  box,  after  the  other,  and  that  the  person 
whose  name  was  drawn  next  after  the  name  of  the 
winning  horse  should  be  entitled  to  100^  out  of  the 
entice  fund : — Held,  that  this  was  an  illegal  lottery 
within  the  statutes  10  &  11  Will.  3.  c.  17.  and  42 
Geo.  3.  c.  119,  and  that  the  person  winmng  the 
100/.  could  not  recover  it  from  the  stakeholder. 

Held  also,  that  a  plea  to  an  action  for  money  had 
and  received,  as  to  99 L,  and  on  an  account  stated, 
setting  up  these  facts,  and  stating  that  the  plaintiff 
was  the  winner,  as  an  answer  to  the  recovery  of  all 
but  his  own  stake,  was  a  good  plea  in  confession 
and  avoidance,  and  did  not  amount  to  the  general 
issue. 

Held  also,  that  if  this  was  not  a  lottery  but  a  bet, 
it  was  an  illegal  bet,  and  not  recoverable.  Alipcrt\, 
Nuttj  14  Law  J.  Rep.  (n.s.)  C.P.  272 ;  1  C.B.  974. 

One  B  having  lost  the  sum  of  207/.  at  a  gambling- 


house  kept  by  the  defendant,  in  thepaciAofSt. 
George,  Hanover  Square,  paid  11,  at  the  time  of 
play,  and,  on  the  following  monung,  gave  aehe^ni 
for  the  remainder  upon  his  bankers  in  tlieeity,  vba 
there  paid  it  An  action  having  been  bioaght  for 
this  sum,  and  the  treble  value,  under  the  9  Aan. 
c  14.  a.  2,  by  a  common  informer,  suing  on  bebalf 
of  himself  and  the  poor  of  St  Geofge,  Hanover 
Square, — Held,  that  the  offence  being  committed  at 
thie  place  of  play,  and  not  at  the  place  of  payment, 
the  action  was  properly  brought  in  bdii^  of  the 
poor  of  St  George,  Hanover  Square. 

Held  also,  that  the  action  wasrightly  brought  under 
Stat  9  Ann.  c  14 ;  that  that  statute  did  not  apply 
merely  to  gaming  for  ready  nooaey,  but  that  at  sM 
events,  the  transaction  in  question  was  sabstantisUy 
a  gaming  for  ready  money.  SmUh  v.  Baad,  12  Law 
J.  Rep.  (N.S.)  £xch.  296 ;  1 1  M.  &  W.  549. 


GAOL. 

[See  Debtor  and  Creditoe — Prisoitbr.] 


GEOLOGICAL  SURVEY. 

The  completion  of  a  Geological  Survey  of  Greit 
Britain  and  Ireland,  under  the  diieotaon  of  the 
First  Commissioner  for  the  time  being  of  Hat 
Mi^esty*s  Woods  and  Works,  facilitated  by  8  &  9 
Vict,  c  6S ;  23  Law  J.  Stat  249. 


GIFT. 


An  instrument  was  executed  in  1836^  by  which  A 
conveyed  to  B  all  and  siiq^ar  the  household  funu* 
ture,  silver  plate,  watches,  china,  glass,  monies,  and 
securities  for  money  of  A,  whidi  should,  at  the 
tione  of  the  decease  of  A,  be  situate  and  lying  ia 
and  upon  two  particular  xooois  in  the  mansion  of  A. 
A,  by  his  will,  dated  in  18S7|  bequeathed  all  hii 
plate,  jewels,  household  fumiUure  and  effects  whalp 
soever  in  this  mansion  to  trustees,  upon  oertaiB 
trosto.  A  died  in  18S9.  B,  who  was  the  coniidea- 
tial  servant  of  A,  gave  no  explanation  of  the  deed 
of  1835,  and  did  not  allege  or  set  up  any  oossi. 
deration  tn  it  Whether  the  instrument  of  1835 
was  testamentary,  qnare  ,* — ^but  held,  that  consider- 
ing it  as  a  deed  inter  vivos,  it  would  not  be  aided  it 
equity ;  and,  if  it  had  effect  at  law,  a  oourt  of 
equity  would  not  allow  it  to  stand.  Cmtett  v.  BA 
IlLawJ.Bep.(K.&)Ch.401;  1  Y.&  Coll.  C.C.  589^ 


GOLD  AND  SILTER  WARES. 

The  laws  now  in  force  for  preventing  frauds  sad 
abuses  in  the  marking  of  gold  and  silw  wares  is 
England  amended  by  7  &  8  Vict  c  22 ;  22  Law  J. 
Stat  60. 


GOODS  BARGAINED  AND  SOLD. 

[See  Sale — Vendor  and  Purchaser.] 

In  an  action  for  not  accepting  goods,  which  were 
agreed  to  be  delivered  within  the  last  fbnrteen  days 
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of  March  1838,  the  declaration  haying  averred  an 
efier  by  the  plaintifiB  to  deliver  the  goods  on  the 
lait  day  of  Mareh,  the  defendant  pleaded,  that  the 
ofier  to  deliYer  the  goods  was  made  at  a  late  and 
nnreasonahle  hour  of  the  night  on  that  day.  The 
jury  found  that  there  was  time  to  have  delivered  the 
goods  before  twelve  o'clock  at  night  on  that  daT» 
bat  that  the  time  of  the  delivery  was  unreasonable 
and  out  of  business  hoors : — Held,  that  the  defen- 
dant was  entitled  to  a  verdict  on  the  finding  of  the 
jury,  and  that  the  question  of  reasonable  time  was 
one  of  fact  and  not  of  law.  Startup  v.  Maedonaldf 
10  Law  J.  Rep.  (h.«.)  C.P.  84. 

In  November  1888,  the  defendant  thus  wrote  to 
the  plaintifr: — ^*<  Sir,  Capt  Woodcock,  of  the  iVoW- 
gaior,  has  mentioned  your  name,  as  fitter  of  the  Old 
Etherley  unscreened  coals,  and  I  shall  therefore  be 
obliged  by  your  shipping,  as  early  and  as  low  as 
possible,  from  200  to  800  tons  of  them,  either  by 
Navigator  or  other  vessel."  The  Namgator  was  not 
at  liberty  to  take  the  coals,  and  could  not  carry 
more  than  about  170  tons,  and  on  the  8 1st  of  De- 
cember the  plaintiff  shipped  152  tons  on  board  the 
Georg€  and  Henry ,  and  wrote  the  same  day  to  the 
defendant  as  follows,  inclosing  an  invoice : — "  An- 
nexed, we  hand  invoice  of  the  George  and  Henry's 
cargo,  which  we  have  no  doubt  will  give  satisfaction. 
We  have  drawn  for  the  amount,  at  two  months  as 
usnaL  We  think  she  will  weigh  out  about  152  tons. 
As  this  vessel  is  so  very  small,  please  to  say  whether 
we  are  at  liberty  to  engage  another  to  make  up  the 
quantity."  To  this  letter,  which  would  reach  the 
defendant  about  the  8rd  or  4th  of  January,  no  an- 
swer was  returned.  Upon  the  6th  of  January  the 
Qtorge  and  Henry  was  run  down,  and  the  vessel  and 
cargo  lost  Upon  the  bill  being  presented  for  ac- 
ceptance, after  the  loss,  and  after  it  was  known  to 
the  defendant,  he  refused  to  accept  it,  and  repu- 
diated the  contract:— Held,  in  an  action  for  goods 
bargained  and  sold,  that  the  plaintiff  was  entitled 
to  recover,  as  even  assuming  that  upon  the  proper 
constnietion  of  the  defendant's  letter,  the  plaintiff 
was  not  at  liberty  to  send  a  less  quantity  than  200 
tonS)  by  any  other  vessel  than  the  Navigator  (if  he 
nrigfat  by  her),  yet  that  the  defendant  had  waived 
all  right  to  olject,  by  not  doing  so  in  answer 
to  the  letter  of  the  81tt  of  December,  nor  until 
the  bill  was  presented  for  acceptance.  Richardton 
V.  Dhm  10  Law  J.  Rep.  (w.s.)  Q.fi.  282 ;  1  O.  &  D. 
«7. 

Where  on  a  sale  of  goods  bought  and  sold  notes 
are  given,  the  bought  and  sold  notes  constitute  the 
contract  between  the  parties,  and  not  the  entry  of 
the  contract  made  by  me  broker  in  his  book.  But 
if  there  be  no  bought  and  sold  notes,  the  entry  in 
the  broker's  book  may  be  resorted  to. 

If  there  be  a  material  discrepsncy  between  the 
bought  and  sold  notes,  there  is  no  contract 

Where  the  bought  note  of  405  chests  of  India 
sealing-wax  contained  the  terms, "  Prompt,  25th  of 
Jane,  brokerage  1  per  cent,  deposit  15/.  per  cent, 
payable  on  the  second  of  April,"  and  the  sold  note 
was,  •*  Prompt,  25th  of  June,  brokerage  )  per  cent," 
and  the  depodt  wholly  omitted : — Held,  that  this 
was  such  a  discrepancy  between  the  bought  and 
sold  notes  as  to  maae  It  no  contract,  although,  with 
respect  to  the  brokerage,  it  was  stated  by  one  of  the 

DrassT,  1840—1845. 


special  jury  that  the  buyer  would  pay  the  broker  1 
per  cent.,  and  the  seller  )  per  cent 

Whether  the  signing  of  bought  and  sold  notes 
by  the  clerk  of  the  broker  is  sufilcient,  qiuere* 
Townend  v.  Draktfordf  I  Car.  &  K.  20. 


GOODS  SOLD  AND  DELIVERED. 

[See    Identity — Plsaoino — Release — Sals — 
Spirituous  Liouobs — Ysmdoe  and  Pubceasee 

— ^WaRBAHTY — WlTM  ESS.] 

Where  it  appears  from  the  plaintiff's  evidence,  in 
an  action  for  goods  sold  and  delivered,  that  the 
defendant  was  to  receive  a  commission  on  the  re- sale 
of  the  goods,  the  plaintiff  is  not  entitled  to  recover, 
though  the  defendant  has  admitted  his  liability: 
and  held,  that  the  Judge  was  right  in  directing  a 
nonsuit  Miller  r,  Neuman,  11  Law  J.  Rep.  (n.s.) 
C.P.  265 ;  4  M.  &  G.  646. 

The  defendant  directed  the  plaintiff  to  make  a 
coat  for  him.  He  afterwards  wrote  to  say  he  should 
have  no  occasion  for  it,  and  directed  the  plaintiff  to 
dispose  of  it  for  him.  Plaintiff  accordmgly  sold 
the  coat,  and  apprised  defendant  of  his  so  doing : — 
Held,  upon  these  frets,  that  an  action  was  main- 
tainable for  goods  sold  and  delivered  to  the  defen- 
dant Gillett  V.  Fimtcane,  1 1  Law  J.  Rep.  (n.8.) 
C.P.  61. 

The  plaintiff  had  sold  saddlery  to  be  paid  for 
partly  in  money  and  partly  in  goods.  It  did  not 
appear  whether  or  not  the  defendant  had  delivered 
the  ffoods ;  and  in  an  action  of  debt  by  the  plaintiff 
on  the  common  count  for  goods  sold  and  delivered, 
the  jury  returned  a  verdict  for  the  amount  of  the 
money  only: — Held,  that  under  these  circum- 
stances it  was  no  objection  to  the  declaration,  that 
the  plaintiff  had  not  declared  upon  the  special  con- 
tract Bull  V.  Parker,  1 2  Law  J.  Rep.  (n.s.)  Q.B.  93 ; 
2Dow1.P.C.(n.8.)S45. 

A  contracted  with  B  "  to  build  an  engine  of  100> 
horse  power  for  the  sum  of  2,500t,  to  be  completed 
and  fixed"  by  a  certain  time.  The  engine  was  in- 
tended for  the  purpose  of  pumping  amine,  and  was 
composed  of  various  parts,  which  were  made  at  A's 
factory,  and  conveyed  thence  and  set  up  at  different 
times  at  B's  colliery,  until  tiie  engine  was  com- 
pleted. A  sned  B  for  the  pricci  and  in  an  indebitatus 
count  claimed  8,000^  **  for  the  price  and  value  of  a 
main  engine,  and  other  goods  sold  and  delivered'' 
by  him  to  B  : — Held,  that  the  price  agreed  on  could 
not  be  recovered  under  this  count,  but  that  the 
proper  form  of  the  count  would  have  been,  either 
for  work,  labour,  and  materials,  or  for  erecting  and 
constructing  an  engine. 

Held,  also,  that  the  Jud^,  at  the  trial,  might  have 
amended  the  record  by  inserting  such  a  count 
Clarke  v.  Bulmer,  12  Law  J.  Rep.  (N.s.)  Exch.  463  ; 
11M.&W.243. 

A  party  in  this  country  having  sent  goods  to 
Africa  for  sale,  died  intesUte ;  after  which  his  agent 
in  Africa  sold  the  goods,  for  the  benefit  of  the  estate, 
to  the  defendants.  The  plaintiff,  subsequently  to 
the  sale,  took  out  letters  of  administration,  and  sued 
the  defendants  for  the  price  of  the  goods  : — Held, 
that  the  letters  of  administration  related  back  to  the 
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death  of  the  Inteatste,  so  ae  to  entitle  the  adminis- 
trator to  sae  in  assumpsit  for  goods  sold  and  deli- 
▼ered ;  and  that  as  he  had  ratified  the  act  of  the 
i^ent,  it  was  no  objection  that  he  was  unknown  to 
such  agent  at  the  time  of  the  sale.  Fo»ier  ▼.  Bates, 
18  Law  J.  Rep.  (v.s.)  Exoh.  88  ;  12  M.  &  W.  226. 

Where  two  parties  agreed  to  harter  goods  for 
gooda,  and  the  balance  being  in  fayour  of  the  plain- 
tiff, the  defendant  omitted  for  three  years  to  send 
goods  to  meet  it, — Held,  that  the  lapse  of  time  did 
not  entitle  the  plaintiff  to  bring  an  action  for  goods 
aoUL,  but  that  his  remedy  was  by  an  actum  against 
the  defendant  for  not  delivering  goodn.  Hirrliam 
y.  Luke,  14  Law  J.  Rep.  (n.s.)  Exch.  248 ;  14  M.  & 
W.  180. 


GRANT. 


A  grant  of  a  rtpnted  manor  will  not  pass  a  firee* 
hold  interest  in  the  wastes,  nor  in  any  specific  tene- 
ment possessed  by  the  grantor.  Doe  d.  Claytim  v. 
WiUimM,\2  Law  J.  Rep.  (N.a.)  Exch. 429;  U  M. 
&  W.  808. 

A  perpetual  annuity  was  granted  by  King  Charles 
the  Second  to  A  and  his  heirs,  payable  out  of  the 
coal  duties : — Held,  that  though  descendible  to  the 
heirs,  it  was  personal,  and  not  real,  estate.  Bad'" 
bum  y.  Jenia,  8  Bea.  4^0.   Hare  y.  Hill,  Ibid. 

King  Charles  II.  in  1664,  by  letters  patent, 
granted  to  S.  and  his  heirs  for  eyer  "  all  that  yearly 
rent  of  26i.  18«.  4(2.,  by  certain  letters  patent  of  our 
father  (Charles  I.)  in  1628  to  P  made,  to  our  father, 
his  heirs  or  successors,  issuing  or  reserved,  or  men- 
tioned to  be  reserved,  out  of  the  manor  of  A."  By 
the  letters  patent  of  Charles  I.  in  1628  to  P  made, 
the  rent  of  26/.  \3s.  4d.  was,  in  truth,  reserved  to 
the  Crown  for  a  term  only,  which  expired  in  1677, 
after  which  it  became  an  annual  fee  farm  rent  of 
40/.  until  1 722,  and  from  that  time  an  annual  fee 
farm  rent  of  40i.  for  ever : — Held,  that  the  misde- 
scription in  the  letters  patent  of  Charles  II.  did  not 
avoid  his  grant,  and  that  the  heirs  of  S  were  entitled 
to  the  rent  of  26f.  13».  4(/.  until  1677,  and  from 
thence  to  the  same  rent,  parcel  of  the  rent  of  40iL 
Gledetanee  v.  the  Earl  rf  Sandwich,  12  Law  J.  Rep. 
(n.8.)C.P.4L 


GRAND  JURY. 
[See  Jury.] 

When  the  grand  jury  have  found  a  bill,  the 
Judges  before  whom  the  case  comes  to  be  tried 
ought  not  to  inquire  whether  the  witnesses  were 
properly  sworn  previously  to  theiT  going  before  the 
grand  jury,  and  it  seems  that  an  improper  mode  of 
swearing  them  will  not  vitiate  the  indictment,  as 
the  grand  jury  are  at  liberty  to  find  a  bill  upon  their 
own  knowledge  merely.  RegimaY,  RuteeU,  Car.  &  M. 
247. 

If  the  grand  jury  at  the  assizes  or  sessions  have 
ignored  a  bill,  they  cannot  find  another  bill  against 
toe  same  person  for  the  same  offence  at  the  same 
assizes  or  sessions;  and  if  such  other  bill  be  sent 
before  them  they  should  take  no  notice  of  it.  Regina 
V,  Humphrey t,  Car.  &  M.  601. 


GUARANTIE. 
[See  LiMiTATioMS,  Statutb  op.] 

A)  Construction  of. 

B)  Consideration. 

(C)  Alteration,  by  Strakoes. 

(D)  Pleading  and  Evidence. 


i 


(A)  COWSTRUCTIOH   OF. 

C  &  Ca,  being  embarrassed^  agreed  to  paj  that 
creditors  7«.  6A  in  the  pound,  and  execatcd  a  eon* 
veyance  of  their  property  to  the  defendants,  in  trait 
to  permit  theaoi,  C  &  Co.,  to  earry  on  the  basiDSsi^ 
subject  to  the  contioul  of  the  defendants,  and  to  a 
power  of  sale  by  them,  and  to  pay  die  oompositioB 
to  the  oreditora.  C  &  Co.  having  opened  a  bankiiv 
account  with  the  plaintifl^  and  obtained  large  ad- 
vances, the  bank  applied  to  and  obtained  frmn  the 
defendants  the  followinff  euarantie : — "  C  &  Co. 
having  assigned  over  all  their  real  and  personal 
estate  to  us,  in  trust  for  securing  a  composition  of 
7«.  6d.  in  the  pound  to  their  several  creditors  cie> 
cuting  such  deed,  and  it  being  necessary  to  opea  t 
banking  account  for  the  purpose  of  carrying  on  the 
said  trade,  in  order  that  the  stock  and  goods  oa 
hand  may  be  wrought  up  and  converted  into  money, 
for  the  purpose  of  paying  such  dividends,  and  yoo 
having,  at  our  request,  consented  to  open  a  bsaldiig 
account  for  that  purpose,  and  to  make  advances  oa 
such  account,  or  on  the  credit  of  the  names  of  the 
said  C  &  Co.,  or  of  the  person  or  persons  for  the  time 
being  carrying  on  that  concern,  we  do  hereby  pro- 
mise and  engage,  that  any  sum  or  suns  ikf  money  la 
become  due  to  you,  ox  to  the  said  banking  company, 
in  respect  of  such  account,  shall,  in  the  first  Iup- 
stance,  be  paid  to  you  out  of  the  net  proceeds  of 
the  said  trust  estate,  so  far  as  the  same  will  extend 
to  pay."  Other  advances  were  made  by  the  bank* 
ing  company  subsequently  to  this  guazantie.  The 
defendants  afterwards  sold  the  property  of  C  &  Ca 
under  the  provisions  of  the  composition  deed.  Aa 
account  having  been  taken  of  thepxoperty  of  C  &  Ca 
it  appeared  that  th^  assets  would  be  insufficient  to 
pay  the  creditors  the  composition  of  7«.  6d.  in  the 
pound : — Held,  that  the  meaning  of  the  gnacaatie 
was  not  that  the  defendants  should  be  liable  only 
for  the  amount  which  the  estate  of  C  &  Co.  should 
realise  after  payment  of  the  7t.  6dL  to  the  crediton^ 
but  that,  under  the  circumstances,  the  defendanti 
were  liable  to  the  plaintiff  in  respect  of  all  the 
advances  made  to  C  &  Co.  WiUon  v.  Grsseii,  10 
Law  J.  Rep.  (n.b.)  Exch.  448 ;  8  M.  &  W.  £84 

W  undertook  to  save  harmless  one  J  feom  his 
liability  on  a  bond  conditioned  for  the  payment  by 
him  to  W  J  of  dOOiL,  "  at  or  brfore  the  eiq>ization  of 
six  months'  notice."  W  J,  the  obligee  of  the  bond, 
brought  an  action  against  J,  the  obligor,  (of  which 
action  W  had  notice,)  and  recovered  the  9001  debt 
and  the  costs.  In  a  subsequent  action  by  J,  the 
obligor,  against  W,  on  his  undertaking,  it  was  not 
proved  that  six  months'  notice  was  given  lo  the 
plaintiff  before  she  waa  sued  on  the  bond: — Held, 
that  the  action  on  the  bond  was  itself  a  sufficient 
notice  to  satisfy  the  condition  of  the  bond,  and  thit 
J  was  bound  to  pay  the  800^ ;  and  thenfore  that 


GUARANTIE— (CoHSTBiroTiOH  09). 


315 


the  defendant  W  was  liable  for  the  damage  sustained 
by  the  breach  of  his  undertaliiDg. 

Letters  written  to  a  third  person,  promising  **  to 
see  that  a  party  shall  come  to  no  harm,"  if  he  will 
enter  into  a  security,  amount  to  an  actual  guarantie, 
snd  not  merely  to  a  representation  with  a  yiew  to 
the  parties  doing  an  act  against  the  consequences  of 
which  they  should  afterwards  be  protected.  Jonet 
▼.  WiOiams,  10  Law  J.Rep.<N.8.)£xch.  120;  7  M. 
&  W.  493 ;  9  Dowl.  P.C.  252. 

To  support  counts  for  money  lent,  and  money 
doe  on  an  account  ftated,  the  plaintiff  put  in  an 
account  sent  by  him  to  the  deiendant,  amounting 
to821^  tile  fine  item  of  which  wasr."  IV)  principal 
snd  interest  of  old  account  with  Dr.  Frencn,  trans- 
ftrred  as  per  letter,  146t"  He  also  proved  a  letter 
■gned  by  the  defendant  of  the  same  date  as  the 
aeeount  stated,  acknowledging  the  receipt  irom  the 
phdntiffof  821{.  The  letter  said  nothmg  of  any 
transfer,  and  shewed  no  eonsideratioa  for  the  de- 
fimdant'b  becoming  liable  fort^e  debt  of  Dr.  French. 
Hist  debt  at  the  date  of  the  letter  was  barred  by 
iiw  Statute  of  Lhnxtationa.  The  defendant  was  the 
son  of  Dr.  French,  but  not  hia  personal  representa- 
lire.  After  tiie  letter,  the  plaintiff  took  ttom  Dr. 
Ficnch^i  daughters  notes  of  hand  for  the  amount 
dae  fWnn  their  fiKther : — Held,  upon  this  eridence, 
that  the  defendant  was  not  liable.  Prendk  r.  French^ 
10  Law  J.  Rep.  (k.s.)  C.P.  220 ;  2  M.  &  O.  644  { 
3Sc.(h.8.)12L 

A  deelaratioa  alleged,  that  the  defendant  be- 
csnie  bound  by  deed,  as  surety  for  R  M,  for  the 
balance  which  then  was  or  should  become  due 
to  the  plaintiff  from  R  M.  It  then  sUted  as  a 
breach,  that  S99L  18«.  4tf.  became  due  to  the 
plaintiff  as  a  balance  upon  the  advances  by  him  to 
R  M;  tiiat  R  M  had  not  paid  the  same,  whereby 
the  defendant  became  liable.  Second  plea,  that  no 
part  of  the  said  sum  of  599L  18#.  4d  was  due  and 
owing  to  the  plaintiff  fh)m  R  M,  in  manner  and 
fonn,  &C.  Issue  thereon.  The  fourth  plea  stated, 
that  diere  was  due  to  the  plaintiff  firom  R  M  the 
som  of  1,100/.,  of  which  599L  18#.  4d.  was  parcel ; 
that  R  M  was  indebted  to  other  parties ;  that  all  his 
eieditors  had  agreed  with  him,  and  mutually  amongst 
diemsdves,  to  accept  a  composition  in  full  dis- 
charge of  d&eir  debts,  and  that  R  M  had  paid  the 
composition  to  the  plaintiff.  Replication,  that  the 
ntabtiff  entered  into  the  eomposition  with  the 
knowledge  of  the  defendant,  and  upon  the  agree- 
ment that  it  should  not  discharge  the  defendant 
ffwn  his  liability  upon  the  guarantie.  It  was  proved 
that  a  debt  firom  R  M  to  the  plaintiff  was  due  on 
the  balance  of  accounts  before  the  composition. 
The  replication  was  also  proved,  bat  no  evidence 
was  given  by  either  party  as  to  the  knowledge  of 
tike  other  creditors  of  the  arrangement  between  the 
I^ntiff  and  the  defendant  :--HeId,  that  the  plain- 
tiff was  entitled  to  a  verdict  on  the  second  issue, 
the  meaning  of  the  plea  being,  that  the  debt  was 
not  orighmUy  due  on  the  balance  of  accotmte,  and 
not  that  it  was  not  due  at  the  comwuneenutit  of  the 
action ;  and  that  even  if  the  latter  interpretation 
wem  the  correct  one,  still  the  result  would  be  the 
same. 

Held  also^  that  the  replication  was  not  bad  in 
anest  of  judgment  DavidtoM  v.  M'Gregor,  II  Law 
/.  Rep.  (H.8.)  Exch.  164 ;  8  M.  &  W.  765. 


Defendant,  on  the  5th  of  March  1841,  signed  and 
gave  to  the  plaintiffs  the  following: — **  In  consider- 
ation of  your  agreeing  to  supply  H  with  goods  upon 
credit,  I  hereby  guarantee  the  payment,  and  agree 
to  pay  you  any  sum  owing  to  yon  that  shall  be  due 
the  Ist  of  July  1841."  On  the  9th  of  April  he 
signed  the  following : — **  In  consideration  of  your 
_  extending  the  credit  given  to  H,  and  agpreeing  to 
draw  upon  him  at  three  months,  from  the  1st  of  the 
following  month,  for  all  goods  purchased  up  to  the 
20th  of  the  preceding  month,  I  hereby  guarantee 
the  payment,  and  agree  to  pay  you  any  sum  that  shall 
be  due  and  owing  to  you  upon  his  account  for  goods 
supplied."  In  an  action  upon  this  guarantie,  the  de- 
claration  alleged,  that  the  plaintifb  furnished  goods 
to  H  accordingly,  and  drew  their  bill  on  H,  for  and 
on  account  of  the  said  goods,  which  H  accepted,  hut 
that  H  did  not  pay  Sie  amount  thereof,  though 
the  bill  was  presented  to  him  when  it  became  due, 
of  which  the  defendant  had  notice,  and  was  requested 
to  pay  the  amount  thereof,  yet  that  defendant  had 
not  paid  the  same,  and  the  same  still  remained 
unpaid: — Held,  first,  that  this  was  a  continuing 
guarantie  $  aecondly,  that  the  declaration  sufficiently 
alleged  default  in  payment  of  the  goods ;  thirdly, 
that  guarantor  of  a  bill,  drawn  by  the  vendor  of 
goods  upon  the  vendee  for  the  price  of  themt  must, 
m  order  to  entitle  himself  to  any  benefit  for  non- 
presentment,  and  want  of  notice  of  non-payment, 
shew  that  he  was  thereby  damnified,  and  set  up  this 
defence  in  his  plea.  Hiichcock  v.  Humfrey^  12  Law 
J.  Rep.  (n.8.)  C.P.  235 ;  5  M.  &  O.  650 ;  6  Sc.(k.b.) 
540. 

"In  consideration  of  your  agreeing  to  supply 
goods  to  K  at  two  months'  credit,  I  agree  to  gua- 
rantee his  present  or  any  future  debt  with  you  to 
the  amount  of  60/.  Should  he  fail  to  pay  at  the 
expiration  of  the  above  credit,  I  bind  myself  to  pay 
you  within  seven  days  firom  the  date  of  receiving 
notice  from  you" : — Held,  an  agreement  relating  to 
the  sale  of  goods,  and  therefore  admissible  in  evi- 
dence unstemped : — Held,  also,  a  continuing  gua- 
rantie for  60L  Martin  v.  Wright^  14  Law  J.  Rep. 
(k.s.)  as.  142  ;  6  as.  017. 

The  defendant  and  P  agreed  for  the  sale  by  P  to 
the  defendant  of  the  "  put  or  call,"  at  the  option  of 
the  defendant,  of  fifty  shares  in  the  Rouen  and 
Havre  Railway,  at  a  certain  price  per  share  pre- 
mium, at  any  time  on  or  before  the  18th  of  Febru- 
ary 1844.  Afterwards,  and  before  that  day,  the 
defendant  agreed  to  sell  the  option  to  the  plainti^ 
and  to  guarantee  the  performance  by  P  of  his  agree- 
ment On  the  16th  of  February  the  plaintiff 
required  the  defendant  to  deliver  the  shares  pursuant 
to  the  agreement,  but  it  was  thereupon  agreed 
between  them  and  P  that  the  aharee  should  be 
delivered  by  P  to  the  plaintiff  on  the  2nd  of  March 
at  Paris  :-^Held,  that  this  was  an  original  promise 
by  the  defendant  for  the  delivery  of  the  shares  by 
P,  and  not  an  agreement  by  the  defendant  to  be 
answerable  for  any  default  of  P  towards  the  plaintiff; 
and  therefore,  that  a  note  in  writing  was  not  required 
by  the  Statute  of  Frauds. 

To  an  action  on  the  above  guarantie  the  defen- 
dant pleaded,  that  on  the  lltii  of  February  it  was 
agreed  between  the  plaintiff  and  P,  without  the 
knowledge  or  consent  of  the  defendant,  that  the 
shares  should  not  be  delivered  according  to  the  no- 
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tiM  giyea  by  th«  defendrat  ta  P  i  but  that  the  oon- 
tract  should  be  carried  over,  and  the  delivery  of  the 
•hares  postponed  until  the  2nd  of  March,  and  so 
that  P  made  default  with  the  leave  and  licence  of 
the  plaintiff.  The  replication  denied  that  it  was 
agreed  as  alleged  in  the  plea : — Held,  that  the  faet 
uiat  the  agreement  was  made  without  the  knowledge 
or  consent  of  the  defendant  was  put  in  issue  by  the 
replication.  Hargreaoe*  ▼.  PartonSf  14  Law  3.  Rep. 
(H.8.)  Exch.  260 ;  13  M.  &  W.  561. 

"Where  a  promissory  note  is  given  to  a  bank,  by 
A  &  B,  his  surety,  as  a  guarantie  for  any  floating 
balance  to  be  due  from  time  to  time  by  A,  the 
bank  is  not  justified,  in  the  absence  of  B^s  consent, 
in  charging  the  amount  secured  by  the  note,  to  the 
loan  account  of  A  and  B,  and  such  act  was  a  viola- 
tion of  the  original  contract.  Jrcher  v.  Hudton,  1 8  Law 
J.  Rep.  (n.8.)  Ch.  880. 

(B)  CONSIDEBATIOH. 

A  memorandum  in  writing,  **  I  hereby  guarantee 
J  J's  account  with  you  for  wines  and  spirits,  to  the 
amount  of  lOOt":  —  Held,  insufficient,  no  con- 
sideration for  the  promise  appearing  on  the  face  of 
the  instrument,  which  the  Court  construed  to  refer 
to  an  existing  debt  for  wines,  &c.  previously 
Aimished,  and  not  to  wines.  &c.  to  be  afterwards 
supplied.  AllnuU  v.  Athenden^  12  Law  J.  Rep. 
(n.8.)  C.P.  124;  5  M.  &  G.  892 ;  6  Sc  (n.8.)  127. 

Messrs.  C  having  been  engaged  in  dealings  with 
J  &  Co.)  in  respect  of  which  they  were  indebted  to 
J  &  Co.,  N  gave  them  tiw  following  guarantie : — 
"As  you  are  about  to  enter  unon  transactions  in 
business  with  Messrs.  C  (witn  whom  you  have 
already  had  dealings),  in  the  course  of  which  they 
may  be  from  time  to  time  largely  indebted  to  you ; 
in  consideration  of  your  doing  so,  I  hereby  agree 
to  be  responsible  to  you  for,  and  guarantee  to  yon 
the  payment  of  any  sums  of  money  which  that  firm, 
whether  it  may  consist  of  the  same  members  as  at 
present  or  others,  now  is,  or  may  at  any  time  be 
indebted  to  you,  so  that  I  am  not  called  upon  to 
pay  more  than  the  sum  of  2,000/." : — Held,  that 
this  guarantie  disclosed  a  sufficient  consideration, 
and  £at  it  was  vdid  both  with  respect  to  the  past 
and  future  debts. 

A  declaration  framed  upon  it,  after  stating  the 
prior  dealings,  alleged  that  in  consideration  that 
the  plaintififs  would  continue  such  dealings,  the 
defendant  guaranteed  the  payment  of  any  sums 
which  Messrs.  C  then  were,  or  at  any  time  might 
be,  indebted  to  the  plaintiff  in  the  course  of  such 
dealings:— Held,  that  the  dealings  intended  were 
dealings  of  the  same  kind  as  those  in  which  the 
parties  had  been  previously  engaged,  and  that  there 
was  no  variance  between  the  guarantie  and  the 
declaration.  JoknsUme  v.  NichoUt,  14  Law  J.  Rep, 
(n.8.)  C.P.  151;  1C.B.251. 

(C)  Alteration,  bt  Stranoeb. 

Assumpsit  upon  a  guarantie.  Plea,  by  one  de- 
fendant, that  after  the  making  of  the  guarantie,  and 
whilst  it  was  in  the  hands  of  the  plaintiff  it  was, 
without  the  knowledge  of  the  defendant,  by  some 
person  to  him  unknown,  altered  in  a  material  par- 
ticular by  affixing  two  seals  near  the  signatures  of 
the   defendants,  as  and  for  their  seals,  thereby 


earning  the  guarantie  to  pmpott  tt  be  tiie  dtedef 
the  defendants,  by  reason  whereof  the  guarsatis 
became  roid  in  law.  This  plea  having  been  txa- 
versed,  and  found  by  the  jury  for  the  defendant^^ 
Held,  upon  writ  of  error,  that  the  plea  was  a  gw4 
defence  to  the  action.  Davidton  v.  Cooper^  18  Lav  L 
Rep.  (N.8.)  £xch.  276 ;  18  M.  &  W.  848 ;  confinn. 
ing  s.  c.  12  Law  J.  Rep.  (n.8.)  Exch.  467 ;  11 M.  ft 
W.  778. 

The  alteration  of  a  written  agreement,  even  after 
breach,  after  delivery  to  the  P*fty  suing  upon  i^ 
renders  the  agreement  void.    Ibid. 

(D)  PlBADINO  and  EVIDSNCS. 

To  an  action  of  assumpsit  on  a  guarantiee  de» 
scribed  in  the  declaration  aa  **  a  guarantie  or  agieS' 
ment  in  writing,"  the  defendant  pleaded  son 
assumpsit: — Held,  that  under  this  plea,  he  eonl^ 
not  give  in  evidence  that  subsequently  to  the  exsoiH 
tion  of  the  aoreement,  and  wlulst  it  was  in  ths 
possession  of  the  plaintifi)  a  seal  was  affixed  to  titt 
defendanfk  signature,  so  as  to  make  the  instnattst 
purport  to  be  a  deed  (  but  that  such  defence  osfl^ 
to  be  pleaded  specially.  David9omf.  Cmfper, i2La 
jr.  Rep.  (n.8.)  Exch.  467  ;  1 1 M.  &1V.  778. 

A  declaration  in  assumpsit  stated,  diat  &e 
plaintiffs  at  the  time  of  making  the  promise  by  the 
defendant,  had  engaged  A  C  to  act  as  coUecdDg 
clerk  to  the  plaintilb,  but  were  desarous  of  hariny 
security  for  the  correctness  of  his  pecuniary  taa»» 
actions  befoie  employing  him,  whereof  the  defeslaot 
had  notice  i  and  therenpeo,  in  cmsideratian  lint 
the  plaintiifi,  at  the  recnest  of  the  defendant,  wooU 
employ  A  C  as  such  colleeting  clerk,  the  defendsit 
guaranteed  to  the  plaintiffii  the  correctness  of  tk 
pecuniary  transactions  of  A  G  widi  the  plsintifi  Is 
the  amount  of  250^,  and  promised  to  be  security  ts 
that  amount  The  declaration  then  avexied  tkt 
employment  of  A  C,  and  stated  as  a  bresc^  tha 
receipt  of  monies  by  him,  and  that  he  did  asl 
correctly  account  for  them  to  the  plaiptife.  Ths 
second  plea  stated,  that  before  the  defendant  msds 
the  promise,  and  before  the  plaintiflb  desiicd  si 
required  security  for  the  correctneas  of  the  pscs* 
niary  transactions  of  AC,  the  plaintiffs  and  AC 
had  agreed  together  that  the  plaintifi  should  em- 
ploy AC,  and  that  he  should  serve  themasoolleot- 
ing  clerk,  which  sgreement  waa  in  full  force  aid 
effect,  and  unexpired  and  undetcnnined  at  the  time 
of  making  the  defendant's  promise,  and  during  the 

Seriod  and  times  in  the  declaration  mentioBcd, 
uring  which  the  said  A  C  remained  in  the  emplej 
of  the  plaintifis  as  such  collecting  cleric  And  tfast 
the  plaintifis  did  not  desire  or  require  security  ftr 
the  correctness  of  the  pecuniary  tnnsactioos  of  the 
said  A  C  as  such  collecting  derk,  nor  did  the  delis- 
dant  promise  as  in  the  declaration  mentioned,  antil 
after  the  plaintiffs  and  the  said  A  C  had  oo»* 
pletely  maide  and  concluded  the  said  agreensst 
between  them : — Held,  upon  demurrer^  that  this 
plea  was  bad,  as  amounting  to  the  general  iasae. 
LyaU  V.  Higgims,  12  Law  J.  Rep.  (na)  aB.  S41 : 
4  a.B.  528. 

In  assumpsit  on  a  guarantie  given  by  the  defen- 
dant, for  the  price  of  goods  to  be  furnished  by  the 
plaintiff  to  a  third  party,  the  dedararion  avcoetf 
that  gooda  had  been  femusked  to  the  amouit  ef 
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f9L  S^  I0L,  for  wfaicb  ftipamA  bad  not  btcn  mftdt; 
plea,  pajmcait  of  the  awn  ia  the  dedaration  meuf 
tiened  by  the  third  party.  The  replication  tra- 
vened  thie  plea: — ^Held,  that  the  ptaintiiT  might 
prove  a  balakee  of  78i.  5$,  Id.  due  to  him,  for  goods 
80  Inmiahed,  after  payment  to  the  amount  of  lOOi., 
and  that  a  new  aarigmnent  waa  unneceanry. 
Jfoaw  T.  Levy,  12  Law  J.  Rep.  (n  J.)  Q.B.  143 ;  4 
as.  218. 

A  aaed  B  upon  a  gnarantie,  wherehy  B  under- 
took to  be  anawerahle  for  the  payment  of  certain 
billa  accepted  by  C,  and  which  woe  not  paid  when 
dueu  B  pleaded  that  A  bad  been  paid  and  satisfied 
the  amount  of  the  billa  by  C.  A  replied  that  he  had 
not  been  paid  and  satiafieid : — Held,  that  under  thia 
iaane  it  waa  competent  to  A*- to  gire  in  evidence, 
that  altfiougfa,  in  fret,  C  had  paid  him  the  amount 
of  the  bille,  yet  the  amigneet  of  C,  who  had  become 
a  bankrupt,  had  aubaequantly,  in  an  aelion» 
i^oyveied  the  amount  ao  paid  frgm  him  (A),  on  the 
grounii  of  such  payment  beiag  a  fraudulent  pre- 
ference. 


Heldy  alao,  that  the  judgment  reooverrd  by  the 
mrigniya,  though  admiaaime,  waa  not  conclnaiTe, 
and  thnt  it  would  be  competent  to  B  to  give  evi- 
dence  to  shew  the  banaJUkt  of  the  payment  PrUek' 
mrd  ▼.  JBUdketekt  12  Law  J.  Bep.  (H.a.)  C.P.  822 ; 
6  If.  &  G.  Ul. 

An  esceptioB  or  pnrriao  in  the  defendant* a  pro» 
miae,  which  doea  not  qualify  hia  liabili^,  need  not 
be  aat  out  in  the  derlamtinn. 

When^  therefbn,  in  oonaideBatien  that  a  oom« 
pony  had  diaeonnted  billa  or  advanced  money  fer 
W  H,  and  agreed  to  give  time  lor  payment,  and  alao 
that  thejr  ahould  thereafter  diacount  bills  or  advance 
moncj  to  or  fisr  W  H,  the  defendant  guaranteed  to 

Cy  to  the  company  all  moniea  then  or  thereafter  to 
doe  to  it,  from  W  H,  to  the  extent  of  SOM,  it 
waa  held,  that  it  waa  not  neoeaoaiy  to  set  out  the 
feUowing  proviso: — "This  guarantie  is  only  to 
extend  to  secure  moniea  becoming  due  in  respect 
of  deaUttgs  np  to  and  incluaive  ol  the  day  of  the 
meeipt,  by  the  manager  of  the  bank,  of  a  written 
Botiee  Inntt  me  to  discontinue  this  guarantie." 
Ams  v.  Clarke^  11  Law  J.  Rep.  (v.8.)  Q.B.  206 1  a 
aB.  194. 

A  declaratioa  stated,  that  in  consideration  that 
die  plaintifi  would  then  engage  one  T  as  traveller, 
the  defendant  promised  to  indemnify  the  plaintiff 
againat  the  diahoneat  conduct  of  T,  whilst  in  hia 
aerviee.  Averment,  that  the  pUintiffdid  then  engage 
T,&e.  There  waa  no  plea  traversing  the  aveiment: 
—Held,  that  the  defendant  could  not  avail  himself 
of  evidence  which  shewed  that  T  was  in  the  plain- 
tiffls  aerviee  before  the  defendant  made  Che  promiaeu 

A  written  guarantie,  commencing  '*  We,  the  un* 
devaigned,  agree,"  &c,  and  conclndiog  **  As  wit- 
neaa  our  hands,"  waa  signed  by  the  defendant  only, 
on  Sunday,  and  deliver^  to  the  plaintiff  on  a  sub- 
iequentday: — Held,  first,  that  there  was  no  variance 
between  the  contract  declared  on  and  that  proved; 
aeeondly,  that  thia  did  not  support  a  plea  that  the 
premiae  waa  made  to  the  plaintiiron  Sunday  in  the 
way  of  his  trade  and  bnainesa.  Norton  T.  Powell, 
II  Law  J.  Rep.  (ka)  GJP.  202;  6  M.  &  O.  42. 

In  an  action  on  a  guarantie  the  dedaration  stated, 
that  defendant  promised  that  in  the  eveot  of  M 
defeult  m  payment  of  15L  8*.,  defendant 


wMdd  immediately  upon  auch  default  being  made, 
pay  the  plaintiff  the  aaid  sum  of  16L  Ss.  The  terma 
of  the  guarantie,  aa  proved,  were,  '*  in  the  event  of 
M  making  default  I  will,  immediately  upon  such 
default  bemg  made,  and  a  letter  being  sent  to  me, 
addreaaed  to  Na  62,  Gower  Street,  Bedford  Square^ 
giving  me  notice  of  such  default,  pay,"  &c: — Held, 
that  the  sending  a  letter  according  to  the  terms  of 
the  guarantie  was  a  material  qualification  of  the 
contract,  and  that,  as  the  declaration  alleged  juk 
absolute  promise  to  pay  on  default,  there  waa  a 
variance.  Higgme  v.  Dimrn,  14  Law  J,  Rep.  (K«a.) 
aB.  829. 


GUARDIAN. 

[See  Ikpaitt.] 

Guardian  ad  litem  to  an  infant  defendant  resident 
out  of  the  jurisdiction  apjpointed  on  motion  upon 
proof  of  respectability  and  that  she  had  no  intereat 
adverse  to  that  of  the  infant.  Smith  v.  Poiswr. 
8Bea.lO. 
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JuXiaOICTlON  TO  GKAKT. 

Purpose  of  oramtino. 
Retuxh. 

Ix&EaULABITT,  WaIVXR  OF. 


(A)  JuXISDICnOK  TO  GXAKT. 


An  application  for  a  haheae  eormu  ad  teetifiean* 
dmm  ought  to  be  made  to  a  Judge  at  chambers. 
Brown  v.  Gisbome,  12  Law  J.  Rep,  (M.8.)  Q.B.  297 ; 
2  DowL  P.C.  (K.a.)  963. 

Where  a  prior  statute  rendered  a  party  coounitting 
a  specified  offence  against  the  revenue  laws  liable 
to  a  penalty,  to  be  recovered  by  injunction  or  action; 
and  a  subsequent  statute,  repealing  the  former,  sc 
far  as  regards  the  penalty,  enacted  that  a  party  con- 
victed of  such  offence  before  two  Justices,  should  be 
imprisoned  and  kept  to  bard  labour  for  a  term : — 
Held,  that  this  was  a  "criminal  proceeding,"  within 
the  56  Geo.  3.  c  100 ;  and  conaequently,  that  a  writ 
of  kabeat  corpus  ad  sutjiciendtunf  obtained  on  behalf 
of  such  prisoner,  muat  be  iaaued  out  of  the  Crown 
aide  of  the  Court 

But,  as  the  objection  was  not  taken  on  the  part  of 
the  Cuatoms,  when  the  discharge  of  the  pnsoner 
waa  opposed  before  a  Judge  at  chambers,  the  Court 
held,  that  it  had  been  waived  by  that  omisaion,  and 
discharged  a  rule  to  set  aaide  the  writ  for  this  irre- 
gularity. In  re  Eatton  or  Eaton,  10  Law  J.  Rep^ 
(na)  Q.B.  16  ;  9  Dowl.  P.C.  207. 

A  Baron  of  the  Court  of  Exchequer  baa  power, 
under  1  &  2  Vict  c.  45.  s.  1,  to  issueaAafteotcorpiu 
ad  eubfieiendum,  under  the  seal  of  the  Court  of 
Queen'a  Bench,  and  returnable  in  it. 

When  the  vnii  has  issued,  the  Court  will  not 
quash  it,  on  the  ground  that  the  Judge  who  granted 
it  was  not  fully  acquainted  with  all  the  circumstances 
attending  the  imprisonment,  unless  some  gross  fraud 
ox  misrepresentation  appeara ;  though  the  Court,  if 
fully  aware  of  all  the  facts,  would  only  have  granted 
a  rule  awt,  if  the  application  had  been  made  to  them. 
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It  ia  no  objection  tbat  the  affiditvits  on  which  the 
Baron  acted  are  entitled  in  the  Court  of  Excbequor, 
as  they  might  be  brought  before  him  as  a  Judge  of 
that  coart,  and  he  had  to  the  last  a  discretion  as  to 
where  he  would  make  the  writ  returnable^  and  mighti 
therefore,  lawfully  act  upon  them  in  making  it  ra* 
turnable  in  the  Court  of  Queen's  Bench.  In  r€ 
fViium,  14  Law  J.  Rep,  (K.a.)  Q.B.  105. 

(B)  PUAPOflB  OF  aiUNTIVO. 

The  Court  will  not  grant  a  habeat  corptu  to  bring 
up  the  body  of  a  party  to  enable  him  to  moYC  the 
Court,  in  person,  to  set  aside  two  writa  of  attach- 
ment, on  which  he  is  in  custody.  Fcrd  ▼.  Nasamf 
1 1  Law  J.  Rep.  (ii.B.)  Exoh.  287  ;  9  M.  &  W.  793 ; 
IDowl.  P.C.(wJi.)68L 

A  prisoner  who  has  received  his  discharge  from 
the  Insolvent  Court,  as  soon  as  he  shall  have  been 
in  custody,  at  the  suit  of  a  particular  creditor,  for 
seven  months,  and  is  thereupon  detained  for  that  debt, 
under  a  capiat  ad  ntpoitdendum,  at  the  suit  of  that 
creditor,  under  1  &  2  Vict  c.  110.  s.  86,  is  entitled  to 
a  habgoi  corput  cwm  cautdf  for  his  removal  to  the 
custody  of  the  marshaL  Samuel  v.  Nettleskip,  11 
Law  J.  Rep.  (n.b.)  aB.  185  ;  8  OB.  188 ;  2  G.  & 
D.  770, 

Where  a  defendant  is  in  custody  on  a  criminal 
charge  it  is  not  necessary  for  a  plaintiff  to  charge 
him  m  execution,  in  a  civil  suit,  by  habeat  eorjmtad 
taUrfacUndum  within  two  terms  siter  the  commit- 
ment to  prison. 

It  is  a  sufficient  authority  for  the  issuing  of  the 
writ  of  habeas  corpus  ad  saHjfaciendum  that  it  has 
the  signature  of  a  Judge  to  it. 

When  a  prisoner  is  in  custody  in  the  Queen's 
Prison,  on  a  criminal  charge,  upon  a  eonviction  in 
the  Court  of  Queen's  Bench,  he  cannot  be  charged 
in  execution  in  a  civil  suit,  hyAwritof  habeas  corpus 
ad  sathfacitndum,  issuing  out  of  the  Court  of  Com- 
mon Pleas,  although  the  Queen's  Prison  is  now  the 
prison  of  that  court,  and  the  custody  of  the  prisoner 
would  not  therefore  be  changed.  Gihb  v.  King,  14 
Law  J.  Rep.  (ka)  C.P.  85  j  1 CB.  1  j  2  Dowl.  &  L. 
V.C.  800. 

(C)   RiTVRN. 

7*be  Court  has  power  to  amend  the  return  to 
«  ftubfOt  corpus  upon  application,  though  the 
sf/><^idment  be  not  assented  to  on  behalf  of  the 
prisontf, 

TUn  warden  of  the  Fleet  made  the  folio wiug 
rtiiufti  to  a  habios  corpus :  "  1,  W  R  H  B,  warden 
ttf  Hut  Majesty's  prison  of  the  Fleet,  do  certify  and 
rHum,  (hat  before  tlie  coming  of  the  writ,  &c.,  to 
wit,  kct  W  A  T  Clarke,  in  the  writ  named,  was 
utffumSitfA  to  my  custody,  upon  the  following  order  : 
■  '  Ma«t«r  (it  the  Rolli,  Friday  the  15th  day  of 
<V  ^^ib^'f,  In  the  fifth  year  of  the  reign  of  Her  Ma- 
iM^y  Uij«Hi  Victoria,  1841,  between  J  C  and  others, 
^U\u\SW%\  W  H  T  C,  defendant.  The  defendant, 
W  ft  T  i%  hsing  this  day  brought  to  the  bar  qf  this 
(Ufurlf  hy  f  iMue  of  a  commlwion  of  rebellion,  for 
hfd  ftttimig  In  hU  answer  to  the  plaintiff's  bill,  and 
ihM  «i«M  MttftAitui  Mtill  per8isiinff  in  his  contempt, 
}^  }»  /ff^ffi*t\,  ihni  the  said  dcfcndsnt,  W  S  T  C,  be 
tftfht'A  u¥ff  l*$  Ihn  prison  of  the  Fleet,  and  that  he 
/h  f^ffmUi  f^tifrtt  till  he  hath  fully  answered  the 


plaintiff's  bill,  cleared  his  said  OQlitttnpt,«lid  tins 
Court  make  other  order  to  the  contrary.'  " 

Upon  application,  the  words,  "aponthefollowiBf 
order,"  were  struek  out,  and  the  words,  "byai 
order  of  the  High  Court  of  Chancery,  made  by  the 
Right  Hon.  Henry  Lord  Langdale,  Master  of  die 
Rolls,  of  which  the  following  is  a  copy,"  were  in- 
serted. 

The  Court  will  not  presume  any  facts  inoonds- 
tent  with  the  return ;  nor  permit  affidavits  to  be  used 
to  contradict  positive  etatements  in  the  retniUp  wMtk 
shew  jurisdiction.  They  will  not  tberefiwe  intend 
that  the  prisoner  was  committed  to  the  Fleet  under 
a  warrant  which  was  not  set  out ;  nor  admit  affi- 
davits to  deny  that  the  party  was  brvoght  to  the  h* 
of  the  Court  "* 

The  Court  will  take  notice  that  the  Master  of  the 
Rolls  is  a  Judge  of  the  Court  of  Chancery. 

Semble — ^That  he  ia  not  confined  by  statete  or 
otherwise  to  his  place  of  eitdng.  In  re  Cim-k,  11 
Law  J.  Rep.  (n.8.)  Q.B.75s  2aB.619;  20.&D. 
780. 

Upon  a  habeas  corpus^  the  Court  will  not  give  any 
direction  or  advice  to  the  gaoler,  as  to  the  matter  of 
which  his  return  should  exist  is  rv  FkUAar,  18 
Law  J.  Rep.  (n.8.)M.C.  16 ;  1  Dowl.  &  L.  P.C.  726. 

To  a  writ  of  habeas  corpus  ad  subfidendmmig  &e.» 
directed  to  the  gaoler  and  viscount  of  the  ialand  of 
Jersey,  the  return  stated  that  the  prisoner  wms  com- 
mitted under  and  by  virtue  of  a  certain  sentcsce  of 
the  Royal  Court  of  that  island,  which  sentence  was 
set  out  in  the  return,  and  was  to  the  effect  that  in  a 
cause  in  which  the  prisoner  was  a  party,  just  as  the 
Court  was  about  to  give  judgment,  the  prisoner  in 
the  most  unbecoming  tone  interrupted  the  Conit, 
by  protesting  in  language  set  forth  in  the  aeatenee^ 
against  the  Judges,  and  that  he,  having  in  vain  been 
admonished  by  the  bailiff  (or  Judge)  to  be  more 
respectful,  was  committed  to  prison  tiU  he  bad  paid 
a  fine  or  asked  pardon  of  the  Court  {  and  the  retain 
further  set  out  an  article  in  the  code  of  laws  of  the 
island  authorizing  such  a  punishment  for  the  oflence 
of  disrespect  to  the  bailiff;  and  the  return  further 
shewed  that  an  appeal  lay  iW>m  the  Royal  Court  to 
the  Queen  in  Council: — Held,  first,  that  affidavits 
were  notadmissible  to  shew  that  such  a  punishment 
was  not  authorised  by  the  law  of  Jersey;  secondly, 
that,  on  the  face  of  the  return  ^e  Court  of  Jersej 
having    adjudicated  that  the  prisoner  had  been 
gniilty  of  a  contempt,  this  Court  could  not  inquire 
whether  the  facts  as  stated  amounted  to  a  contempt 
according  to  the  law  of  Jersey,  as  set  ibrth  ia  the 
return. 

A  court  of  justioe  may  commit  for  cooteinpt 
without  warrant  In  re  Wilson,  14  Law  J.  Rep.  (ha) 
as.  201. 

(D)  Ikrbgulasitt,  Waiver  of. 

Where  a  party  in  custody  in  the  Queen's  Beach, 
under  a  writ  of  habeas  corpus  ad  sati^aeiemdum,  had 
removed  himself  by  habeas  corpus  into  a  different 
custody,  for  the  purpose  of  taking  the  benefit  of  the 
Insolvent  Act : — Held,  that  he  had  thereby  waived 
an  irregularity  in  (he  first  writ 

Quare — ^Whether  it  is  an  irregularity  ibr  a  writ 
of  habeas  corpus  ad  satisfaciendum  to  be  tested  on  a 
different  day  from  that  on  which  it  issues.  Nemion 
v.Aot<«,18tawJ.Rep.(irA}C.P.75;  7M.&0.d39. 
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HACKNEY  AND  STAGE  COACH. 

Hackney  and  stage  cazziagee  in  and  near  liondon 
regulated  by  6  &  7  Vict.c.  86 ;  21  Law  J.  Stat.  189. 


HEIR. 


[jildbareugk  v.  T^$,  4  Law  J.  Dig.  278 ;  s.  e.  7  C. 
8^  F.  486.  Striekltmd  y.  SMekbmd^  4  Law  J.  Dig. 
ft7S;  10  Sim.  874.] 

A  eliikl  bom  in  Scotland,  of  parents  domiciled 
there,  wb0|  at  the  time  of  bia  birth,  were  not  mar- 
fled,  bnt  who  afterwards  intermarried  in  Scotland 
(theire  being  no  lawful  impediment  to  their  mar* 
fiage,  other  at  the  time  of  the  birth  or  afterwards), 
though  legitimate  by  the  law  of  Scotland,  cannot 
tnke»  as  heir,  lands  of  his  father  in  England.  Btr/- 
wUilt  r.  FMrditt,  West,  500;  9  Bit  (n.s.)  82 ;  7  C. 
&F.8M. 

By  a  contract  Ibr  the  sale  of  an  estate,  it  was 
agreed  that  the  purchase  should  be  completed  on  a 
certain  day,  bnt  that  all  rent  to  accrue  in  the 
mterhn  should  belong  to  the  vendor,  his  heirs,  exe- 
outOTB,  and  administrators.  The  vendor  died  intes- 
tate before  the  day  appointed  for  completing  the 
purchase : — Held,  that  rent  accrued  between  that 
day  and  the  vendor's  death,  belonged  to  his  heir, 
Stuulforth  y.  TVwplff,  10  Sim.  184. 

An  agreement  was  made  for  the  sale  of  an  estate 
at  a  future  Ume.  Before  that  time  arrived  the 
yendor  died  intestate : — Held,  that  the  rent  which 
accrued  between  the  vendor's  death  and  the  time 
ftir  completing  the  contract  belonged  to  the  vendor's 
heir,  and  not  to  his  executor.  Lunuden  v.  Fraser, 
10  Law  J.  Rep.  (ir.8.)  Ch.  862  ;  11  Sim.  268. 

A  contracted  to  sell  an  estate.  The  contract  was 
valid  at  his  death ;  bnt  the  purchaser  lost  bis  right 
to  specific  performance  by  subsequent  laches:  — 
Held, that  the  estate  belonged  to  thenext-of-kin,  and 
not  to  the  heir-at-law.    Curre  v.  Bowt/er,  5  Bea.  6. 


HERIOT. 
[See  Tbovsb.] 


HIGHWAY. 
[See  Justices  of  thb  Pbacb,  Conviction— Sbb« 
BioKs,  Appeal — Tubnpikb.] 
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A)  RsPAiBor. 

B>  iNPicniBXT  roB  Non-Repaib  of. 

(C)    SUBVEYOBS. 

(D)  DrvBBTnre  and  STOFFiiia  vf. 
(£)  Mandamus. 
(F)  Goers. 


Certain  provisions  in  the  5  ft  6  Will.  4.  c.  50.  for 
consolidating  and  amending  the  laws  relating  to 
highways  in  England  extended  by  8  &  9  Vict.  c.  71 ; 
23  Law  J.  Stat  259. 

(A)  Rbpaib  of. 

By  an  act  for  more  effectually  cleansing,  lighting, 
and  watching,  ftc.  the  township  of  Little  Bolton,  it 
was  enacted,  by  section  63,  "  That  the  trustees  or 
commitiionera  of  such  of  the  several  roads  as  pass 


within  the  township  of  Little  Bolton,  should  be 
exonerated  and  discharged  from  the  repairs  of  snch 
parts  of  the  said  roads  respectively  as  lie  within  the 
township  of  Little  Bolton,  and  the  same  should 
from  thenceforth  cease  to  belong  to  the  said  turn- 
pike roads,  or  to  be  under  the  controul  of  the  trus- 
tees thereof,  and  should  thereafter  be  repaired  and 
maintained  by  the  trustees  fbi  executing  that  act : 
Provided,  that  such  portions  of  the  turnpike  roads 
leading  from,  fto.  to  ft&  as  passes  and  hes  within 
the  said  township  of  Little  Bolton,  should,  until 
such  portion  of  such  last-named  turnpike  road,  by 
the  erection  of  houses  and  buildings  on  each  side 
thereof,  be  made  to  form  a  street,  communicating 
with  the  present  public  street  calldl  Chorley  Street^ 
in  Little  Bolton  aforesaid,  belong  to  such  last- 
mentioned  turnpike  road,  and  be  m^er  the  manage- 
ment of  the  trustees,  and  should  be  kept  in  repair 
and  maintained  by  the  trustees,  in  the  same  manner- 
as  they  would  have  been  liable  to  maintain  the  same, 
in  case  that  act  had  not  been  passed." 

It  was  further  enacted,  by  section  64,  '*That 
every  person  who  should  be  rated  or  assessed,  for 
the  purposes  of  that  act,  in  respect  of  any  messuage, 
building,  land,  tenement,  or  hereditament,  within 
the  said  town^p  of  Little  Bolton,  should  be,  in 
respect  of  the  same  messuage,  &c.,  exonerated, 
released,  and  discharged  from  the  payment  of  all 
rates  and  assessments  whatsoever,  and  performance 
of  statute  duty,  or  composition  for  the  same,  for  or 
in  respect  of  the  repair  and  amendment  of  all  or 
any  of  the  public  highways  in  the  said  township  of 
Little  Bolton,  or  any  costs,  charge,  or  burthens  in 
respect  thereof." 

Upon  the  trial  of  an  indictment  against  the  in- 
habitants of  the  township  of  Little  Bolton,  for  the 
non- repair  of  a  highway  (authorised  to  be  made 
under  a  former  act  and  the  recited  act),  within  the 
township,  the  jury  found  specially,  that  the  high- 
way was  out  of  repur ;  that  the  township  of  Little 
Bolton,  until  the  passing  of  the  act  above  set  out, 
had  been  used  to  repair  such  of  the  highways  within 
it  as  would  otherwise  be  repairable  by  the  inhabi- 
tants of  the  parish  at  large ;  and  that  the  portion  of 
the  road  indicted,  at  the  time  of  making  the  present- 
ment, was  not,  by  the  erection  of  houses  and  build- 
ings on  each  side  thereof,  made  to  form  a  street 
communicating  with  a  certain  public  street  called 
Chorley  Street : — Held,  that  the  inhabitants  of  the 
township  were  liable  to  the  repair  of  this  highway, 
notwithstanding  the  provisions  of  section  64.  The 
JnhahiUmU  rf  Little  BoUon  v.  Begina,  12  Law  J. 
Rep.  (n.s.)  M.C.  104. 

An  order  of  magistrates  under  34  Geo.  3.  c.  64» 
for  dividing  a  road  lying  partly  in  one  parish  and 
partly  in  another,  by  a  transverse  line  for  the  pur- 
pose of  repair,  such  order  pursuing  the  form  given 
by  that  statute,  is  conclusive  as  to  the  liability  of 
each  parish  to  repair  the  portions  of  road  respec- 
tively allotted  to  them.  And  it  is  not  open  to  either 
parish  on  an  indictment  for  the  non- repair  of  the 
portion  so  allotted,  to  impeach  the  jurisdiction  of 
the  magistrates  by  producing  evidence  to  prove 
that  no  part  of  the  road  ever  was  within  such  parish. 
Begina  v.  the  Inhabitants  of  Hicklingt  14  Law  J.  Rep. 
(N.s.)  M.C.  177. 

Evidence  of  reputation  is  not  admissible  to  shew 
a  liability  in  the  occupiers  of  land,  to  repair  a  road 
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rmiUme  tetmra,    JUgbia  r.  tki  InhaMtaxU  </  Waner" 
tree,  2  M.  &  R.  858. 

(B)  Indictment  foe  Nom-Rbpaib  of. 

An  indictment  stated,  that  there  was  a  highway, 
&e.,  lituate  within  the  township  of  Heage,  which 
was  oat  of  repair,  and  that  the  inhabitants  of  the 
township  of  Heage,  from  time  whereof  &c.  have 
been  nsed  and  accustomed  to  repair  aU  common  and 
public  Mghuxuft  situate  within  the  said  towoship, 
&c. : — Held,  that  it  was  no  ground  for  arresting  the 
judgment,  that  the  statement  of  the  custom  was  not 
limited  to  such  highways  as  would  have  been  other- 
wise repairable  by  the  parish  at  large.  Regina  ▼.  the 
JnhahUanU  of  Heage,  10  Law  J.  Rep.  (n.s.)  M.C.  145 ; 
2aB.  128. 

On  an  indictment  against  a  parish  for  not  repair- 
ing a  highway,  the  owners  in  fee  of  land  in  the 
parish  are  competent  witnesses  for  the  defendants, 
siBce  the  passing  of  the  statute  8  &  4  Vict  c.  26, 
though  they  were  not  occupiers,  nor  rated  nor  liable 
to  be  rated.  Regina  v.  the  Inhabitanti  <if  Doddington, 
10  Law  J.  Rep.  (n.s.)  aB.  166 ;  1  aB.  41 1. 

The  inhabitants  of  Barnard  Castle  were  indicted 
for  the  non-repair  of  a  highway.  They  removed 
the  indictment  by  eertiorarit  but  afterwards  pleaded 
guilty,  and  judgment  haying  been  given,  a  fine  of 
ZOL  was  imposed  upon  them  by  an  order  of  this 
Court,  under  section  96.  of  5  &  6  Will.  4.  c  50. 
The  order  stated,  that  the  money  "  should  be 
applied  pursuant  to  the  directions  of  the  statute  in 
such  case  made  and  provided,"  but  did  not  state 
into  "  whose  hands"  it  should  be  paid.  The  defen- 
dants, after  their  plea  of  guilty,  completed  the  re- 
pairs, and  subsequently  appked  that  all  further 
proceedings  as  to  the  oMer  should  be  stayed,  which 
was  opposed  on  the  part  of  the  prosecutor,  who 
prayed  that  the  SOL  should  be  paid  to  certain  trus- 
tees, who  had  done  repairs  previously  to  the  liability 
of  the  defendants  being  established.  The  Court 
however  made  the  rule  absolute  to  stay  the  proceed- 
ings, as  they  could  only  order  the  fine  "  to  be  applied 
towards  the  repair  and  amendment  of  the  highway,'* 
which  was  now  unnecessary. 

Where  it  appears  that  a  party  is  only  a  nominal 
prosecutor,  and  not  "  grieved  or  iigured,"  he  is  not 
entitled  to  his  costs  under  the  5  W.  &  M.  c  11. 
&  8.  Regina  v.  the  Inhabitaate  ef  Banuard  Caetle,  10 
Law  J.  Rep.  (K.8.)  liLC.  58 ;  1  O-B.  246. 

To  an  indictment  against  a  parish  for  non-repair 
of  a  highway,  the  plea  was,  that  the  parish  consisted 
of  five  towndups,  each  of  which,  firom  time  whereof, 
&C.  had  repaired  all  the  highways  within  their  own 
respective  townships,  which  woi:dd  have  been  other- 
wise repairable  by  the  parish  at  large;  that  the 
highway  in  question  was  m  the  township  of  A,  which 
oi^t  to  have  repaired  the  same.  The  replication 
de^ed  the  custom.  The  highway  in  question,  which 
was  in  the  township  of  A,  was  a  new  road,  made  in 
1804,  and  there  was  no  direct  evidence  of  any  high- 
way in  A  prior  to  that  time,  nor  was  any  repair 
shewn  by  A  except  upon  that  road.  It  was  proved 
that  the  four  other  townships  had  separately  repaired 
their  own  highways : — Held,  that  it  was  not  neces- 
sary, in  support  of  the  plea,  to  prove  affirmatively 
the  existence  of  any  and^it  highway  in  the  township 
of  A.  Regina  v.  the  Inhabitante  rf  Barnoldenrick,  12 
Law  J.  Rep.  (n.8.)  M.C.  44. 


Upon  proceedings  tal^en  against  the  inhabitants 
of  a  parish  for  non-repair  of  a  highway,  where  an 
indictment  is  ordered,  and  tried  under  sections  94. 
and  95.  of  the  5  &  6  Will.  4.  c.  50,  the  latter  sec- 
tion provides,  "  that  the  costs  of  such  prosecution 
shall  be  directed  by  the  Judge  of  the  assise  before 
whom  the  said  indictment  is  tried,  to  be  paid  out  of 
the  rate  made  and  levied  in  pursuance  of  that  act, 
in  tiie  parish  in  which  such  highway  shall  be  situ- 
ate." At  the  March  Assises,  1842,  an  indictment 
was  tried  at  the  assises,  against  the  inhabitants  of  a 
parish,  who  were  foond  guilty,  and  an  order  naade, 
upon  application  to  the  Judge,  for  the  costs  of  tiie 
prosecution  in  the  following  words :  "  It  is  ordered, 
Sec,  that  the  coats  of  this  prosecution  be  paid  out 
of  the  rate  made  and  levied,  or  to  be  made  and 
levied,  in  pursuance  of  the  5  &  6  WilL  4.  c  50,  in 
the  said  parish  of,"  &c. — signed  by  the  Judge. 
The  amount  of  the  costs  was  not  ascertained  during 
the  assizes.  At  a  iTubsequent  asttses  for  the  same 
county,  application  was  made  to  different  Judges 
to  ascertain  the  amount,  and  order  the  payment ; 
an  application  was  also  made  at  chambers  to  die 
Judge  who  tried  the  indictment ;  but  they  dedined 
to  do  so ;  and  at  the  Summer  Assises  in  1843, 
(  judgment  having  been  respited  from  time  to  time,) 
the  ^dge  then  presiding,  upon  proof  that  the  rosd 
had  been  well  repaired,  passed  a  nominal  fine  upon 
the  defendants,  and  discharged  their  reeognissnees 
to  appear  for  judgment.  In  Hilary  term,  1844^ 
a  rule  niei  was  obtained  for  a  writ  of  mandsmaus  to 
the  surveyor  of  the  highways  of  that  parish,  com- 
manding him  to  pay  to  the  prosecutor  **  the  eoelt  €i 
the  prosecution  of  the  indictment,"  not  mentioaing 
any  sum. 

The  Court  refused  to  interfere,  and  diachai^ged 
the  rule.     Regina  v.  Clark,  18  Law  J.  Rep.  (ii.s.} 

Where,  on  an  indictment  for  the  non-iepair  of  a 
highway,  raiiom  tenmree,  the  jury  found  specially 
that  the  original  way  adjoined  the  sea,  which  had 
encroached  upon  and  carried  away  a  p<Hrtion  of  the 
land  over  which  the  highway  went,  and  part  of 
the  lands  in  respect  of  t&  tenure  of  which  the  lia- 
bility to  repair  the  way  attached,  and  that  the 
defendant  had  firom  time  to  time  appropriated  other 
portions  of  his  lands  in  lien  of  such  parts  as  had 
been  washed  away;  and  that,  shortly  before  tlw 
period  mentioned  in  the  indictment,  the  ses  had 
made  another  encroachment,  and  swept  away  a 
large  portion  of  the  road  altogether,  and  had  left 
the  rest  so  narrow  on  the  brow  of  a  cliff  as  to  be  im- 
passable : — ^Held,  that  this  finding  did  not  warrant 
a  ju^iment  for  tiie  Crown.  Re^na  v.  Bomber,  18 
Law  J.  Rep.  (h.8.)  M.C.  13. 

In  an  order  made  by  magistrates  at  special  ses- 
sions, under  5  &  6  WilL  4.  c  50.  ss.  94,  95,  for  the 
indictment  of  a  highway,  it  should  distinctiy  appear 
that  such  highway  is  within  the  division  fat  which 
such  special  sessions  are  held  ;  and  if  that  do  not 
appear,  the  subsequent  proceedings  at  the  Quarter 
Sessions  are  void,  tiiough  it  may  appear,  on  the 
face  of  them,  that  the  highway  was  within  their 
jurisdiction.  Regina  v.  Martin,  13  Law  J.  Rep.(KA) 
M.C.45. 

Where,  under  the  direction  of  Justices,  pnrsnsst 
to  s.  95.  of  5  &  6  WilL  4.c.  50,  a  bill  of  indictment 
is  preferred  for  non-repair  of  a  road,  the  Judge  be- 
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lore  whom  the  indictment  it  tried  is  bound  to  order 
payment  of  the  costs  of  the  prosecution,  although 
the  defendants  ha^e  been  acquitted,  on  the  ground 
that  the  road  in  question  is  not  a  highway.  Regina 
y.  the  JnhabiimUs  of  HeoHor^  13  Law  J.  Aep.  (n.s.) 
M.C.144;  6aB.745. 

An  indictment  for  the  non-repair  of  a  highway, 
describing  the  waT  as  immemorial  is  not  supported 
by  proof  of  a  highway  extinguished  as  such  sixty 
years  before  by  an  ioclosure  act,  but  since  used  by 
the  public,  and  repaired  by  the  district  charged.  The 
28ra  section  of  5  &  6  WilL  4.  c.  50.  is  not  retrospective 
in  respect  of  roads  completely  public  by  dedication 
at  the  time  of  the  act ;  it  applies  to  roads  then  made 
and  in  progress  of  dedication.  Regina  y.  Wtimark 
{Tytkhtg^  2  M.  &  R.  805. 

On  an  indictment  for  the  non-repair  of  a  highway 
in  the  ordinary  form,  a  parish  cannot  be  convicted 
for  not  rebuilding  a  sea-wall,  washed  away  by  the 
sea,  over  the  top  of  which  the  alleged  way  used  to 
pass. 

Where  a  parish  are  acquitted  on  such  an  indict- 
ment on  the  g^und  of  there  being  no  highway,  the 
Court  is  not  bound  to  award  costs  under  5  &  6 
Will.  4.  c  50.  8.  95.  A  Judge  who  tries  at  Nisi 
Prius  an  indictment  for  non-repair,  removed  by 
etrtwrari,  has  no  power  under  that  section  to  award 
costs.     Regina  t.  ike  Inhabiiants  of  Paul,  2  M.  &  R. 

ao7. 

An  indictment  for  the  non-repair  of  a  highway 
in  the  parish  of  A,  alleging  the  liability  by  reason 
of  Ae  tenure  of  certain  lands  in  the  said  parish,  is 
not  supported  by  proof  of  a  liability  to  repair  a  way 
extending  through  A  and  other  parishes,  by  reason 
of  the  tenure  of  a  fkrm  made  up  of  lands  in  A  and 
the  other  parishes.   Regina  v.  Iftsen,  2  M.  &  R.  382. 

An  indictment  for  non-repair  of  a  highway 
stated,  that  there  was  a  Queen's  highway  for  car- 
riages, &C.  "  leadinff  from  the  town  of  A,  in  the 
eounty  of  B,  towards  and  unto  the  village  of  E,  in 
the  same  county,*'  a  part  of  which  was  out  of  repair. 
The  part  of  the  roaid  charged  to  be  out  of  repair 
was  a  portion  of  a  lane  calkd  F  lane ;  and  it  was 
proved  that  to  go  ttom  the  town  of  A  to  the  village 
of  E  with  a  carriage,  a  person  must  go  four  miles 
skng  the  C  turnpike-road,  then  all  along  F  lane, 
sad  thai  cross  the  W  turnpike-road,  and  for  a  short 
ifislince  go  along  a  road  which  goes  from  the  W 
tampike-road  to  the  village  of  £ :— Held,  that  the 
read  was  not  misdescribed.  Regiaa  v.  the  Inhabitante 
9f  Sitevmiom,  1  Car.  &  K.  56. 

(C)    SUAVBTOAS. 

[See  Sessions,  Appeal.] 

An  order  of  Justices,  under  the  Highway  Act, 
5  ft  6  WilL  4.  c.  50.  s.  65,  directing  a  party  to  cause 
certain  hedges,  oomplained  of  ss  injurious  to  a 
highway,  by  excluding  the  sun  and  air,  **  to  be  cut, 
pruned,  or  plashed,  and  the  said  trees  to  be  pruned 
and  lopped,  and  the  said  obstrnellon  oomplained  of, 
to  the  injury  or  damage  of  the  highway,  removed," 
is  bad  in  substance^  as  not  suflicieDtly  esplioit  in 
its  direction ;  and,  where  the  party  has  refused  to 
obey  it,  sA^rds  no  justiftoation  to  the  defendant,  in 
aa  action  of  trespass  sgainst  the  surveyor  for  cutting 
hedges  and  trees.  Brook  v.  Jetmey^  1 1  Law  J^flep. 
(VA)  MLC.  10 ;  2  Q.B.  265  ;  1  O.  &  D.  567. 

Digest,  1840—1845. 


Trespass  does  not  lie  against  a  snrveyor  of  hi^- 
wsys,  for  entering  lands  and  cutting  dirains  under 
the  powers  of  the  Highway  Act,  without  tendering 
amends  for  the  injury  done. 

The  Justices,  at  specisl  sessions,  are  the  only 
persons  to  ascertain  and  settle  the  amount  of  damages 
to  be  paid. 

And  the  surveyor  is  not  bound  to  have  the  amount 
of  damages  ascertained  within  twenty-one  days  of 
his  committing  the  injury.  Peters  v.  Claraon,  IS 
Law  J.  Rep.  (n.8.)  M.C.  153 ;  7  M.  &  0. 548. 

To  justify  a  surveyor  of  highways  in  taking  down 
a  fence,  under  the  statute  5  &  6  Will.  4.  c.  50.  s.  69, 
two  things  must  concur:  first,  the  fence  must  be 
within  fifteen  feet  of  the  centre  of  the  road ;  and, 
secondly,  it  must  be  o»  the  road. 

A  road  was  nine  feet  wide;  and  there  being  a 
piece  of  uninolosed  land  at  the  side  of  it,  also  nine 
feet  wide,  which  land  was  so  rough  and  uneven  that 
no  carriage  ever  did  or  could  go  over  it,  the  owner 
of  the  adjoining  field  took  this  land  into  his  field 
and  put  a  fence  round  it.  The  surveyor  of  the 
highways  took  down  the  fence : — Held,  that  he  was 
not  justified  in  so  doing  under  the  69th  section  of 
the  Highway  Act,  5  &  6  Will.  4.  c  50,  as  the  fence 
was  not  on  the  road.  Evatu  v.  Oakley,  1  Car.  &  K.  125. 

(D)  DiVEaTINOAND  STOPPIMO   UP. 

Two  Justices  proceeding  under  section  84.  of  the 
Highway  Act,  5  &  6  Will.  4.  c.  50,  for  the  diversion 
of  a  footway,  found  that  the  proposed  line  was 
"nearer  and  more  commodious,"  than  the  old  one. 
An  appeal  was  made  against  this  proceeding,  under 
section  88.  of  the  same  act ;  and  the  anpellants  set 
forth  in  the  statement  of  their  grounds  of  appeal 
that  the  proposed  new  wav  was  not  ''nearer  and 
more  commodious"  than  the  old  one:  a  jury  being 
impanelled  to  try  the  appeal,  found  that  the  pro- 
posed new  way  was  "nearer,"  but  not  "more 
commodious"  than  the  old  one: — Held,  that  on 
this  finding  the  Court  of  Quarter  Sessions  could 
not  make  an  order  for  diverting  the  footway. 

The  Justices  in  their  certificate  described  this 
footway  as  "  leading  from  W  to  A."  It  appeared 
that  the  old  footway  led,  in  fact,  from  W  to  a  point 
in  a  highway  leading  from  A  to  several  other  places, 
and,  consequently,  that  the  footway  was  a  mode  of 
communication  between  W  and  those  places,  and 
that  the  new  footway,  joining  the  highway  at  a  point 
nearer  to  A  than  the  old  one,  was  nearer  as  between 
Wand  A,  but  longer  as  between  Wand  other  places. 
In  the  ground  of  appeal  it  was  stated  that  "refer- 
ence being  had  to  the  different  places,  &c.  with  which 
the  footway  communicated,  ttie  new  way  was  not 
nearer  than  the  old  one": — Held,  that  the  jury  were 
properly  directed  to  construe  the  word  "  nearer,"  not 
as  between  W  and  A,  but  as  between  the  point  at 
which  the  new  and  old  footway  parted,  and  the  point 
where  the  old  footway  reached  the  high  road.  Regina 
V.  Shiles,  10  Law  J.  Rep.  (h.s.)  M.C.  157 ;  1  QB. 
919;  1  G.&D.804. 

Under  statists  55  Geo.  8.  c.  68.  s.  2.  which  enacts 
"  that  when  it  shall  appear  upon  the  view  of  any 
two  or  more  of  the  said  Justices,  that  a  highway  is 
unnecessary,"  the  same  may  be  stopped,  by  order 
of  such  Justices.  An  order,  sUting,  **  We,  W  R 
and  O  Qf  Justices,  &o.,  having  viewed  a  certain 
public  highway,  &c.,  and  it  appearing  unto  us, 
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the  $aid  Justices,  that  such  highway  is  unneces- 
sary,*' is  insufficient 

Whether  the  order  should  include  an  order  for 
the  sale  of  the  unnecessary  hiehway,  and  contain  a 
description  of  its  hreadth,  and  a  reservation  of  the 
rights  of  the  parties ;  and  whether  the  order,  as  set 
out  in  the  case,  sufficiently  shews  that  the  parties 
were  acting  at  a  special  sessions — quart,  Regina 
T.  Jones,  10  Law  J.  Rep.  (k.s.)  M.C.  5 ;  9  Dowl. 
P.C.  604. 

(£)  Mandamus. 

The  Court  of  Queen's  Bench  will  not  direct  a 
mandamus  to  Justices  in  special  sessions  to  re-hear 
an  appeal  against  surreyors'  accounts,  although  it 
appears  that  they  came  to  their  decision  under  a 
mistaken  impression  that  an  appeal  lay  to  the 
Quarter  Sessions,  and  although  they  are  anxious 
that  the  case  should  he  re-heard.  Regina  r.  the 
JmeHeet  qf  the  West  Riding  </  Yorkshire,  10  Law  J. 
Rep.  <ir.8.)  M.C.  137 :  1  aB.  624. 

(F)  Costs. 

The  refusal,  hy  a  respondent  or  appellant  in 
an  appeal  against  a  certificate  for  stopping  up  or 
obstructing  a  road,  under  5  &  6  Will.  4.  c.  SO.  s.  88, 
to  pay  costs  awarded  by  the  Sessions  under  section  90, 
is  notan  "offence"  within  the  meaning  of  section  103. 
of  the  same  act,  so  as  to  render  the  party  refusing 
liable  to  a  conviction  by  two  Justices,  m  the  manner 
pointed  out  in  sections  101.  and  103. 

By  section  90.  of  the  same  act,  the  Court  of 
Quarter  Sessions  is  **  authorised  and  directed  to 
award  to  the  party  giving  or  receiving  notice  of 
appeal  such  costs  and  expenses  as  shall  be  incurred 
in  resisting  such  appeal": — Held,  that  the  Court  is 
not  warranted  in  making  an  order  for  **  the  costs 
incurred"  (following  the  language  of  the  act),  and 
leaving  the  amount  to  be  taxed,  at  the  ensuing 
sessions,  by  the  clerk  of  the  peace.  The  taxation 
must  be  at  the  sessions  at  which  the  order  is  made, 
and  adopted  by  the  Court  as  part  of  its  order.  Sell^ 
wood  V.  MomU,  10  Law  J.  Rep.  (n.b.)  M.C.  121 ;  1 
Q.B.726;  10.&D.358. 


ment  is  altered,  the  indictment  for  such  oAdcc 
should  conclude,  **  against  the  form  of  the  stmtufes," 
Regina  v.  Adams,  Car.  &  M.  299. 


HORSE. 


[See  Gamimg — Neglioence — Pleading — 
Warranty.] 

The  law  for  regulating  places  kept  for  slaughtering 
horses  amended  by  7  &  8  Vict  c.  87 ;  22  Law  J. 
aut  221. 


HOUSE. 


On  an  indictment  under  the  7  &  8  Geo.  4.  c  30. 
s.  8,  lor  beginning  to  demolish,  pull  down,  or  destroy 
any  house,  2ko.,  the  jury  cannot  find  the  persons 
gnilty  unless  they  think  that  their  intention  was  so 
to  destroy  the  house  as  in  fact  to  leave  it  no  house 
at  alL  No  injury,  however  extensive,  short  of  the 
actual  demolition  of  the  verv  walls  of  the  building 
is  contemplated  by  the  provisions  of  this  act. 

It  is  competent  for  a  prisoner  to  demur  and  plead 
over  to  the  facts  of  an  indictment  at  the  same  tima 

Where  the  statute  declares  an  offence  and  awards 
a  punishment,  and  by  a  subsequent  act  the  panish- 


IDENTITY. 

What  is  sufficient  evidence  of  identity.  RmMseO 
V.  Smyth,  11  Law  J.  Rep.  (n.s.)  Exch.  SOS ;  9  M. 
&  W.  810. 

Observations  in  testing  evidence  in  a  case  of  dis- 
puted identity.     Dillon  v.  Dilltm,  8  Curt  9S. 

In  an  action  against  William  Henderson,  lor 
negligently  navigating  a  yessel,  an  individoal,  en 
the  name  of  Henderson  being  called  out  in  court, 
answered  to  the  name,  and  said  he  was  the  pilot} 
and  it  was  proved  on  osth  that  he  was  acting  as  the 
pilot  of  the  vessel  immediately  after  the  elision : 
— Held,  that  this  was  sufficient  evidence  of  the 
identity  of  the  defendant  with  the  pQot  Smiik  r. 
Henderson,  11  Law  J.  Rep.  (m.8.)  Exch.  SI5 ;  9  M. 
&  W.  798 ;  2  Dowl.  P.C.  (h.8.)  245. 

Where,  in  an  action  against  A,  B,  fr  C,  on  a 
promissory  note,  the  handwriting  of  A  and  B  was 
proved,  but  the  only  evidence  against  C  was  a  sig- 
nature bearing  his  name  to  a  joint  retainer  by  him 
and  the  other  defendants,  on  which  the  attorney  had 
acted  in  defending  the  action,  without  however  having 
seen  C,  or  having  any  other  means  of  knowing  his 
handwriting : — Held,  insufficient  Drew  v.  Bryeror 
Prior,  i2LawJ.  Rep.(N.8.)C.P.144;  5  M.  &  G.2S4. 

In  a  case  of  rape  against  five,  the  proaecutrix, 
when  before  the  grand  jury,  did  not  know  the  names 
of  the  diflerent  prisoners,  but  could  identify  the 
persons : — Held,  that  the  grand  jury  noigfat  odl  in 
another  witness,  who  was  before  the  examining 
magistrate,  and  there  saw  the  prisoners,  and  let  the 
prosecutrix  describe  the  different  prisoners,  and  the 
other  witness  give  their  names ;  and  that,  if  the 
prisoners  could  not  be  identified  by  this  mode,  they 
might  be  brought  before  the  grand  jury.  .  Regina 
V.  Jenkins,  1  Car.  &  K.  536. 

To  prove  that  A  and  B  took  a  distress  a  vritness 
was  called,  who  stated  that  he  saw  two  persons 
(whom  he  did  not  then  know,)  take  the  distress,  and 
that  he  had  since  lesmt  that  their  names  vreie  A 
and  B,  and  that  he  had  seen  A  in  court  Anodic* 
witness  who  knew  A,  proved  that  A  had  been  in 
court : — Held,  that  this  was  evidence  to  go  to  die 
jury  as  to  A,  but  not  as  to  B,  and  that  as  to  B,  the 
evidence  was  not  sufficient  Bye  v.  Bowar,  Csr. 
&  M.  262. 


IMPRISONMENT. 

[See  Prisoner.] 


INCLOSURE  ACTS. 

[See  Tithes.] 

The  stotute  6  &  7  Will.  4.  c.  1 15.  gives  to  per> 
sons  dissatisfied  with  anything  that  luis  been  done 
under  its  provisions  an  appeal' to  the  Quarter 
Sessions. 

This  would  not  deprive  a  party  aggrieved  of  his 
right  to  apply  for  Uie  interference  of  a  cooit  of 
equity,  if  he  was  in  other  respects  entitled  to  that 
interference. 
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The  6  ft  7  WilL  4.  c  15.(cztMided  by  the  8  &  4 
VicL  c.  31.)  authorises  exchanges  of  lands  on  con- 
ditions therein  prescribed.  One  of  these  is  the 
written  consent  of  the  owners  of  the  lands  intended 
to  be  exchanged.  The  land-owners  of  a  parish  de- 
termined to  carry  this  act  into  execution,  and 
appointed  a  conrniiftsioner  for  that  purpose.  B, 
one  of  the  land-owners,  authorised  his  agent  to 
attend  for  him  at  the  meetings,he)d  for  the  purpose 
of  carrying  the  act  into  execution,  but  desired  him 
not  to  exchange  a  particular  wood  except  for  wood- 
land. N's  lands  were  to  be  exchanged  against 
thoii  of  B,  and  this  restriction  was  commnnicated 
to  N's  agent,  who»  being  asked  to  exchange  another 
wood  against  the  wood  in  question,  said  that  his 
principal  had  no  power  to  do  so.  This  answer  was 
communicated  to  B,  who  took  no  furtker  notice  of 
the  matter.  The  restriction  on  the  authority  of 
B*B  agent  did  not  appear  to  have  been  brought  to 
the  knowledge  of  the  commissioner.  The  commis- 
noner  prepared  and  B  signed  a  written  consent  to 
ratify  the  exchange  of  certain  closes  belonging  to 
him,  and  designated  in  the  consent  by  numbers. 
Among  the  closes  thus  designated  was  the  wood  in 
question,  but  the  number  by  which  it  was  referred 
to  in  the  consent,  and  in  a  map  and  plan  previously 
submitted  to  B's  inspection,  was  not  the  same  as 
that  which  it  bore  in  B's  private  map  of  his  own 
estate.  A  comparison  of  the  two  maps,  or  the 
reading  of  the  plan  sent  with  the  commissioners' 
maps,  would  have  shewn  B  that  the  wood  in  ques- 
tion was  included  in  his  consent.  The  commis- 
sioners allotted  the  lands  to  be  exchanged,  and, 
among  them,  included  this  wood,  but  did  not  give 
woodland  for  it.  Possession  of  the  exchanged  lands, 
and  of  this  wood  (although  the  award  of  the  com- 
miadooers  had  not  been  formally  executed)  was 
delivered  by  B's  agent  to  N,  who  immediately 
began  to  exercise  acts  of  ownership  over  it,  B, 
some  time  afterwards,  discovered  what  had  been 
done,  and  brought  ejectment  against  N  for  the 
wood.  N  filed  his  bill  in  Chancery  to  restrain  B 
from  proceeding  with  the  action,  and  to  compel 
him  to  perfect  the  exchange;  and  B  filed  his  bill 
to  prevent  the  commissioner  from  executing  the 
award,  alleging  that  the  consent  given  to  him  had 
been  signed  in  mistake : — Held,  that  N  waa  entitled 
to  an  injunction,  as  prayed  by  bis  bill,  and  that  B 
had  no  equity  on  which  to  ask  for  the  interference 
of  the  Court  in  his  favour.  Tht  Dukt  qf  Beat^fori 
y.  Ne€ld,  12  C.  &  F.  248. 

The  commissioner  for  inclosing  the  parish  of 
L  under  6  &  7  Will.  4^  c.  116,  received  from  the 
respective  proprietors  of  lands  within  the  parish, 
written  consents  in  the  following  form — *'  1}  A  B, 
do  hereby  consent  to  give  up  in  exchange  for  such 
other  lands  of  an  equal  value  within  the  same 
parish,  aa  you,  the  said  commissioner,  shall  con- 
sider desirable  for  me,  the  several  old  inelosures 
after  mentioned,  vis.  [each  consent  specifying  cer- 
tain old  inelosures,]  and  I  hereby  undertake  and 
agree  to  ratify  and  confirm  whatsoever  you,  the 
commissioner,  may  do  in  the  premises."  The  com- 
missioner prepared  a  scheme  or  arrangement,  by 
which  Tarious  old  inelosures  specified  in  the  re- 
spective consents  were  to  be  exchanged  among  the 
proprietors.  This  arrangement  was  verbally  ap- 
proved of  by  the  agents  of  all  the  proprietors ;  and 


in  pursuance  of  it,  the  several  parties  were  respec- 
tively put  in  possession  of  the  various  inelosures 
mentioned  in  the  seheme  as  riven  to  them  in  ex- 
change. No  other  consent  to  the  exchanges  efl[ected 
was  given;  and  no  award  was  executed  by  the 
commissioner: — Held,  that  no  legal  title  in  the 
lands  thus  exchanged  passed  to  the  respective  par- 
ties put  in  possession  of  them,  inasmuch  as  no 
exchange  of  old  inelosures,  under  section  Z5,  of 
6  &  7  Will.  4.  c  115,  could  be  completed,  till  the 
respective  proprietors  had  given  their  consents  in 
writing,  shewing  what  lands  were  to  be  received  by 
them,  as  well  as  what  were  to  be  given  up  by  them. 
Doe  d.  th€  Duke  qf  Beam/ort  v.  Neeid,  10  Law  J.  Rep. 
C.P.  266 ;  8  M.  &,0.  271  {  3  Sc.(m.8.)  618. 

An  inclosure  act  empowered  certain  commis- 
sioners to  allot  out  of  1»600  acres,  in  the  parish  of 
B  O,  not  more  than  two  acres  of  certain  common 
fields,  intended  to  be  inclosed,  for  the  getting  of 
stone  and  gravel  and  other  materials,  for  the  repair 
of  the  highways  and  public  and  private  roads,  to  be 
set  out  by  virtue  of  me  act,  and  for  ike  use  qf  the 
iukahitanu  of  the  parish  of  fi  O.  The  act  of  parlia- 
ment also  authorised  the  commissioners,  after  set- 
ting out  private  roads  and  ways  and  land,  for  getting 
materials  for  the  repair  thereof,  and  for  the  use  of 
the  inhabitants  of  the  said  parish,  to  allot  the  said 
common  fields  to  the  several  persons  who  had  rights 
of  common  and  other  interests  in  them,  in  lieu  of 
all  such  rights  and  interests.  None  of  the  parish- 
ioners of  B  6,  nor  any  persons  having  rights  of  com* 
mon  over  the  open  and  common  fields,  had,  before 
the  passing  of  the  act,  any  right  to  get  stones  over 
any  part  of  them : — Held,  that  the  true  construction 
of  the  act  was,  that  the  parishioners  of  B  G  were 
entitled  to  take  stones  from  the  land  in  question, 
for  the  repair  of  the  roads,  but  not  for  the  purpose  of 
burning  them  into  lime  for  manure.  Rylati  v. 
Marjleet,  14  Law  J.  Rep.  (n.8.)  £xch.  805  {  14  M. 
&  W.  233. 

Where  an  award  had  been  made  in  1 795,  by  com- 
missioners, under  an  inclosure  act,  by  which  it 
was  ordered  that  certain  drains  should  be  madci 
and  that  '*  the  owners  of  the  lands  over  which  they 
passed  should  thereafter  cleanse  and  keep  the  same 
of  a  sufficient  width  and  depth,  to  carry  off  the  water 
intended  to  run  down  thg  same :" — Held,  that  as  the 
new  system  of  under-drainage  could  not  have  been 
contemplated  at  the  time  of  the  award,  the  owners  of 
the  land  were  not  required  by  it  to  keep  the  drains 
of  a  suflicient  depth  to  carry  off  such  under-drain- 
age.  Sharpe  v.  Hancock,  13  Law  J.  Rep.  (h.8.) 
C.P.  138;  7M.&0.864;  8Sc.(ii.b.)46. 

To  trespass  ^iMire  chnuum  frfgit,  the  defendant 
pleaded,  that  by  a  private  act  of  parliament,  reciting 
that  P  was  lord  of  the  manor  of  M,  and,  as  such  lordf 
seised  of  the  soil  of  the  manor,  common,  and  waste 
lands  in  the  parish  of  M,  and  that  P  and  others  wers 
proprietors  of  messuages,  &c.  within  the  said  parish^ 
and,  as  such,  entitled  to  rights  of  common  tiw%f  the 
waste  lands,  it  was  enacted,  that  the  said  waste 
lands  should  be  inclosedi  that  P  should  have  one- 
eighteenth  part  of  them  in  compensation  for  his 
right  to  the  soil,  and  that  the  rest  should  be  allotted 
among  the  several  proprietors  of  messuages,  &&,  in 
lieu  of  their  rights  of  common,  "  provided,  that 
nothing  in  the  act  should  prejudice  the  right,  fte.  td 
the  said  P,  bis  heirs  or  assigns,  to  the  seigniory  and 
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royalties  incident  to  the  said  manor,  but  that  P,  his 
heirs,  &c.,  and  all  succeeding  lords  of  the  manor, 
should  hold  and  enjoy  all  courts,  &c.,  fairs,  markets, 
stallages,  tolls,  rights,  royalties,  with  free  warren, 
and  liberty  of  hunting,  hawking,  fishing  and  fowl- 
ing,  &c.,  privileges,  &c.,  matters  and  things  what- 
soever to  the  said  manor,  or  to  the  lord  thereof  for 
the  time  being,  incident,  belonging  or  appertaining." 
The  plea  then  alleged,  that  the  allotment  was  duly 
made,,  that  the  locus  in  qtio  was  allotted  to  I,  who 
took  possession  of  and  occupied  the  same  by  virtue 
of  the  allotment,  and  that  from  thence  until  the  time 
when,  &c.,  the  same  had  been  possessed  in  several^ 
by  I,  and  the  plaintiff  and  those  claiming  under  1. 
lliat  P,  at  the  time  of  the  passing  of  the  act,  was 
seised  of  the  manor  of  M,  with  the  rights,  royalties, 
and  appurtenances  thereunto  belonging;  that  all 
the  estate,  &c.  of  P  bad  come  to  the  defendant ; 
and  the  defendant,  being  so  seised,  justified  the 
trespass,  for  the  purpose  of  hunting  and  fowling. 
On  special  demurrer  to  the  plea, — Held,  ill.  First, 
because,  whether  the  legal  seisin  of  the  freehold 
was  vested  in  the  lord  until  the  execution  of  the 
award  or  not,  the  plea  shewed  that  the  plaintiff 
was  entitled  to  the  exclusive  possession  of  the 
close,  which  sufilciently  enabled  him  to  maintain 
trespass.  Secondly,  because  the  right  of  hunting 
and  fowling  over  tiie  allotments  of  the  common 
lands  was  not  reserved  to  the  lord  by  the  clause  in 
the  indosure  act  set  out  in  the  plea.  GretUhead 
v.  MorUy,  10  Law  J.  Rep.  (n.s.)  C.P.  246 ;  3  M.  & 
G.  139;  3  Sc.  (n.b.)  538. 


that  whether  this  waa  an  original  or  a  collatenl  un- 
dertaking of  the  defendant,  he  was  not  liable  on  the 
common  counts  for  work,  labour,  &&,  but  tint  the 
contract  ought  to  be  declared  on  specially.  Swte^ 
V.  Atplin^  10  Law  J.  Rep.  (m.8.)  Exch.  3 ;  7  M.  &  W. 
165. 


INDEBITATUS  ASSUMPSIT. 
[See  Money  Counts — Ship  and  Shipping.] 

Indebitatus  assumpsit  will  not  lie  for  demurrage, 
unless  there  be  an  express  agreement  Ham  t. 
Bensuion,  2  M.  &  R.  326. 

The  corporation  of  H  being  about  to  build  a 
house  for  the  use  of  the  defendant,  on  land  occupied 
by  him  as  their  tenant,  the  defendant,  being  com- 
missioned by  them,  employed  R,  a  bricklayer,  for 
that  purpose,  who  engaged  the  plaintiff^  a  carpenter, 
to  do  the  carpenter's  work.  R  signed  the  contract 
with  the  corporation,  but  the  plaintiff  was  aware  of 
its  contents.  After  the  signing  of  the  contract,  a 
certain  agreement  was  made  and  signed  by  the 
plaintiff  and  R,  and  witnessed  by  the  defendant 
This  agreement,  after  reciting  uat  it  had  been 
arranged  that  R  should  erect  a  house  on  the  land 
occupied  by  the  defendant,  stated  that  it  was  agreed 
between  the  plaintiff  and  R,  that  the  plaintiff  was 
to  perform  all  the  carpenter*s  work  under  the  in> 
spection  and  controul  of  the  defendant,  and  that  the 
amount  of  the  plaintiff's  work  should  be  paid  by  the 
defendant  to  the  plaintiff  only ;  and  that  the  agree- 
ment should  be  his  guarantie  for  so  doing.  The 
defendant  on  the  same  day  wrote  a  letter  to  the 
plaintiff,  which,  after  reciting  R's  agreement  to 
build  the  house  in  question,  Uie  plaintiffs  agree- 
ment to  do  the  carpenter's  work,  and  the  defendant's 
agreement  to  make  payment  for  the  work  when 
done,  to  the  plaintiff,  and  no  other  person,  con- 
cluded thus,  "  I  hereby  undertake  to  pay  the  same, 
by  having  a  proper  discharge": — Held,  hj  Parke ^ 
B.f  Aldtrion,  B.,  and  Ro^tt  B.,  Gumey,  B,  dubitante. 


INCUMBRANCES. 
[See  Chasgbs.] 


INDICTMENT.  ^ 

[See  the  different  titles  of  Crimes  and  Misdemean- 
ours— Abatement,  Pleas  in — Cebtioea&i— 
Evidence.] 

(A)  General  Sufficiency  of. 

(B)  Sufficiency  of,  in  its  descriptive  Parts. 
(a)  Penoiu, 

{b)  Property, 
(c^  AfdmaU, 
{d)  County  Court, 
(e)  Highway, 
if)  VenuM. 

(C)  Conclusion  of. 

(D)  Pleading. 

(£)  Practice  and  Trial. 

(F)  Evidence. 

^G)  Quashing. 

(H)  Traverse. 

(I)  Judgment. 

(K)  Second  Indictment. 

(L)  Removal  of,  by  Certiorari. 


(A)  General  Sufficiency  of. 

Indictment  for  an  assault,  found  at  the  Quarter 
Sessions  for  the  borough  of  Stamford.  The  defin- 
dants  were  described  as  of  the  parish  of  S  B,  in  the 
county  of  Northampton,  and  within  the  borough  of 
S,  and  the  offence  was  alleged  to  hare  been  cam- 
mitted  ''at  the  parish  aforesaid,  in  the  boroagh 
aforesaid." 

The  defendants  traversed  and  obtained  a  eerHo- 
rari,  on  which  a  venire  was  awarded  into  Linoob* 
shire,  and  the  defendants  found  guilty  by  a  jury  of 
that  countv: — Held,  bad  in  arrest  of  judgment: 
although  the  title  of  the  corporation  of  Stamfoid 
as  given  in  the  Municipal  Corporation  Act  is  **  is 
the  county  of  Lincoln;"  and  although  in  scfaedsle 
O  of  the  Boundary  Act,  the  borough  of  Stamibni 
is  enumerated  among  those  for  the  same  consty: 
and  although  it  appeared  in  evidence  on  the  trial, 
that  the  offence  was  committed  within  600  yards  of 
the  boundary  of  the  counties. 

Held  also,  that  this  Court  could  not  enter  say 
suggestion  to  cure  the  defect  Regina  v.  JSteMlf 
11  Law  J.  Rep.  (n.s.)  M.C.55;  2aB.  69«;  20. 
&  D.  274. 

A  count  charging,  that  two  persons,  in  a  oertiia 
open  and  public  place,  unlawfully  did  meet  toge- 
ther, for  the  purpose  and  with  the  intent  of  com- 
mitting and  perpetrating  with  each  other,  openly, 
lewdly  and  indecently  divers  nasty,  wicked,  fi^Jt 
lewd,  beastly,  unnatural  and  sodomitical  praetioes, 
and  then  and  there  unlawfully,  wickedly,  openly, 
lewdly  and  indecently  did  oomniit  and  perpetisie 
with  each  other,  in  eight  and  view  of  divenofdie 
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liege  subjects,  &&,  in  the  slid  pnblic  place  there 
passioff  and  being,  divers  such  pracUces  as  afore- 
said, u  too  general,  and  bad  in  point  of  law. 
Righta  V.  Rcwed,  11  Law  J.  Rep.  (ir.8.)  M.C.  74; 
SaB.  180;  26.&D.522. 

An  indictment  for  having  unlawfully  in  possesnon 
naval  stores,  not  being  a  contractor,  &c.  (pnder 
39  &  40  Geo.  3.  c.  89.)  setting  out  that  A  B,  on  the 
19th  of  May  1842,  had  in  his  possession  certain  naval 
stores,  he,  the  said  A  B,  not  being  a  contractor,  &c., 
is  sufficient  aa  to  the  averment  of  the  time  when  the 
prisoner  was  not  such  contractor. 

This  ofience  is  not  punishable  with  hard  labour. 
BegmaY,  SUoersidu,  11  Law  J.  Rep.(N.8.)  M.C.82; 
3  CIb.  406. 

An  indictment  charged  the  defendants  with  con- 
spiring to  cause  goods  which  bad  been  imported^ 
ftc,  and  in  respect  of  which  certain  duties  of  customs 
were  payable  to  the  Queen,  to  be  carried  away  from 
port  without  payment  of  duties,  with  intent  to 
defraud  the  Queen  in  her  revenue  of  customs. 
There  were  also  counts  charging  the  defendants 
generally  wltb  conspiring  to  defraud  the  Queen  of 
duties  by  false  and  fraudulent  representations  of  the 
value  and  nature  of  the  goods:— Held,  that  the  gist 
of  the  indictment  being  the  conspiracy,  the  indict- 
ment was  sufficiently  certain,  without  shewing  what 
the  goods  were,  or  what  duties  were  payable  on  them. 
Regina  v.  Blake^  18  Law  J.  Rep.(i!r.8.)  M.C.  131 ;  6 
as.  126. 

The  first  count  of  an  indictment  charged,  that  the 
defendants  did  unlawfrilly  combine,  conspire,  con- 
federate and  agree  together  to  cheat  and  defraud 
certain  liege  subjects  of  our  Lady  the  Queen,  being 
tradesmen  (not  naming  them),  of  divers  large  quan- 
tities of  their  goods  and  chattels.  It  then  set  out 
several  overt  acts,  namely,  the  purchase  by  one  of 
the  defendants  of  g^ds  of  several  tradesmen  (nam- 
ing them)  upon  credit,  and  of  other  tradesmen 
whose  names  were  unlmown,  with  directions  that 
the  goods  should  be  delivered  at  the  bouse  of  that 
defendant;  that  no  payment  was  ever  made  for 
them;  the  pretence  that  certain  debts  were  due 
from  that  defendant  to  the  others,  setting  out  the 
debts;  that  actions  on  ^account  of  these  fictitious 
debts  were  commenced'  against  such  defendant  by 
the  others,  and  Judgment  signed  for  want  of  a  plea, 
and  writs  of  JL  fa.  sued  out  upon  the  judgments,  by 
riitne  of  wMch  the  goods  and  chattels  so  fraudu- 
loitly  obtained  were  taken  in  execution;  concluding 
with  an  averment,  that  so  the  defendants  did  cheat 
and  defraud  the  tradesmen  who  supplied  the  goods, 
frc.  All  the  overt  acts  were  alleged  to  have  been 
done  m  pmmanux  ^the  conspiracy: — Held,  (re- 
versmg  the  judgment  of  the  Court  below,)  that  the 
count  was  bad  as  containing  a  defective  statement 
of  the  crime  of  conspiracy,  as  either  the  names  of 
the  objects  of  the  conspiracy  ought  to  have  been 
^ven  or  an  excuse  made  for  not  naming  them;  or 
if  the  intention  was  to  cheat  a  certain  definite  class, 
the  individuals  of  which  were  to  be  afterwards 
ascertained,  it  should  have  so  described  them. 

Held,  also,  that  this  defective  statement  was  not 
cured  by  referring  to  the  whole  of  the  count,  none 
of  the  overt  acts  being  shewn  to  be  themselves 
indictable  ofiences  at  common  law;  and  that  the 
averment  that  they  were  done  in  pursuance  oi  the 
conspiracy  would  not  help  the  want  of  a  positive 


and  direct  statement  that  the  defendants  did  con- 
spire to  cheat  and  defraud  the  persons  named  in  the 
overt  acts.  Kitig  v.  Utgmoy  14  Law  J.  Rep.  (ir.s.) 
M.C.  172. 

An  indictment  for  bisamy,  found  in  a  different 
county  from  that  where  Sie  offence  was  committed, 
must  allege  that  the  prisoner  was  in  custody  at  the 
time  of  the  finding  the  inquisition,  in  the  county  of 
the  finding.     Kigkna  v.  9FAt/«y,  2  M.  C.C.  186. 

An  indictment,  charging  an  offence  on  a  day 
within  the  present  reig^,  and  concluding  against 
the  peace  of  Her  Msjesty,  is  not  supported  by  proof 
of  an  ofience  on  a  day  in  a  former  reign ;  and  the 
objection  entitles  the  prisoner  to  an  acquittaL 
BMgina  v.  PrHgU,  2  M.  &  R.  276. 

An  indictment  for  housebreaking,  after  charging 
the  breaking  and  entering  in  the  usual  form,  charged 
that  the  prisoner,  "  forty-two  pieces  of  the  current 
gold  coin  of  this  realm,  called  sovereigns,  of  the 
value  of  42i.,  in  the  same  dwelling-house  then  and 
there  being  found,  lAsa  and  there  filaniouslu  did  steal 
and  carry  awayt*  8fe.i — Held  good,  and  that  the 
words  "  then  and  there"  in  the  fast  allegation  were 
sufiident  without  the  words  '*  in  the  same  dwelling- 
bouse"  being  added  to  them.  Regbta  v.  Amdrew$t 
Car.  &  M.  121. 

A  count  in  an  indictment  on  the  statute  1  WilL  4. 
c.  ^,  8.  20,  which  charges  that  the  prisoner  "feUh- 
mouely  and  wilJuUy  did  destroy,  drfoee,  and  u^we" 
a  parish  register,  is  not  bad  for  duplicity^  and  it  is 
not  necessary  in  such  a  count  to  allege  a  scienier. 
Regina  v.  Bowen,  1  Car.  8e  K.  501. 

(B)   SUFFICIBNCT  07,  IN  ITS  DE8CSIPTIVS  PaRTS. 

(a)  Persons* 

If  there  be  a  discrepancy  between  the  christian 
name  of  the  prisoner's  first  wife,  as  laid  in  the  in* 
dictment,  and  as  stated  in  the  copy  of  the  certificate, 
which  is  produced  to  prove  the  first  marriage,  tlie 
prisoner  must  be  acquitted,  unless  that  discrepancy 
can  be  explained ;  or,  in  the  absence  of  such  proof, 
unless  it  can  be  shewn  that  the  first  wife  was  known 
by  both  names.    Regina  v.  Gooding,  Car.  8e  M.  297. 

D  C  was  indicted  for  manslaughter,  in  killing  **  a 
certain  woman,  whose  name  to  the  jurors  is  un- 
known." D  C  cohabited  with  the  woman,  and 
sometimes  said  that  she  was  his  wife,  and  some- 
times that  she  was  not ;  snd  none  of  the  witnesses 
had  heard  her  called  bv  any  name : — ^Held,  that  if 
the  jury  were  satisfied  that  the  deceased  was  not  the 
wife  of  the  prisoner,  and  thst  the  name  of  the  de- 
ceased could  not  be  ascertained  by  any  reasonable 
diligence,  the  descriptionof  the  deceasea  was  proper; 
but  that  if  the  jury  should  think  that  the  deceased 
was  the  wife  of  the  prisoner,  the  description  was 
bad ;  for  although  there  was  no  evidence  of  her 
christian  name,  she  was  entitled  to  the  name  of  C,  as 
being  that  of  her  husband.  Regina  v.  CampbeUf 
lCar.&K.82. 

(6)  Property, 

An  indictment  for  burning  a  stable  is  not  sup- 
ported by  proof  of  burning  a  shed,  which  had  been 
built  for  and  used  as  a  stable  originally,  but  had 
latterly  been  used  as  a  lumber  shed  only.  Regina 
V.  CoUey,  2  M.  &  R.  475. 

Goods  of  an  adjudged  felon,  stolen  from  his  house, 
in  the  possession  and  occupatioii  of  his  wife,  may  be 
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deBcribed,  in  an  iDdictment  for  larceny,  as  the  gooda 
of  the  Queen.  Bat  the  hoiwe  cannot  be  so  described 
without  office  found.  Reguta  v.  Whiiehtad,  2  M.  C.C. 
181. 

If  a  father  buy  and  pay  for  oloth  which  is  to  be 
made  into  trowsers  for  his  son,  who  is  seventeen 
years  of  age,  these  trowsers  may,  on  an  indictment 
for  larceny,  be  laid  as  the  property  of  the  father. 

In  such  cases,  the  property  may  be  laid  either  in 
the  father  or  the  son,  but  the  better  course  is  to  lay 
it  in  the  latter.     RegitM  v.  Hughe*,  Car.  &  M.  593. 

A  was  charged  with  drowning  a  mine,  which,  in 
the  first  count  of  the  indictment,  was  laid  to  be  the 
mine  of  "  J  P  and  others  :"  in  the  second  count  as 
the  mine  of  "  J  D  C ;"  and  in  the  third  as  the  mine 
of  "R  R."  J  P  and  his  two  brothers  were  the 
lessees  of  the  mine,  but  left  off  working  it  a  few 
days  before  the  offisnce,  when  R  R  worked  it,  and 
bis  name  was  put  on  the  carts,  instead  of  the  name 
of  P.  RR  stated  that  be  worked  the  mine  for  the 
benefit  of  J  D  C,  who  was  trustee  for  the  North  and 
South  Wales  Banking  Company,  under  a  deed.  No 
deed  was  proved  at  the  trial.  A  was  convicted,  and 
the  Judges  held  the  conviction  right 

Sernhk — That  there  was  evidence  to  support  each 
of  the  three  modes  of  laying  the  property.  Regina 
y.Jonet,  lCar.&  K.  181. 

A  member  of  a  club  was  indicted  for  stealing 
some  of  the  plate  used  at  the  club-house.  The 
house  steward  slept  in  the  house,  and  he  ststed  that 
he  had  the  charge  of  all  the  plate,  and  was  respon- 
sible for  it ;  but  it  appeared  the  plate  was  delivered 
every  night  to  the  under  butler,  who  was  appointed 
by  the  club,  and  by  him  placed  in  a  chest  in  the 
pantry.  The  indictment  described  the  property  as 
the  goods  of  the  house  steward,  and  alleged  it  to 
have  been  stolen  in  his  dwelling-house : — Held,  that 
upon  the  evidence  it  was  wrong  in  both  respects, 
inasmuch  as  his  sleeping  in  the  house  was  only  as 
a  servant  of  the  club,  and  his  alleged  responsibility 
was  not  coupled  with  any  custody  of  the  property, 
either  by  himself  or  by  his  own  servants.  Regina 
V.  jfshley,  1  Car.  &  K.  198. 

An  indictment  for  larceny,  which  charges  that 
the  prisoner  stole  "  three  eggs,  of  the  value  of  two- 
pence, the  property  of  S  H,"  is  bad,  for  not  stating 
the  species  of  eggs,  because  it  does  not  shew  that 
the  eggs  stolen  might  not  be  such  as  are  not  the 
subject  of  larceny.     Regina  v.  Cm,  1  Car.  &  K.  494. 

(c)  Aidmali, 

An  indictment  for  bestiality,  which  describes 
the  animal  as  "  a  certain  animal  called  a  bitch,"  is 
sufficiently  certain,  although  the  females  of  foxes 
and  some  other  animals  are  called  bitches,  as  well  as 
the  female  of  the  dog.  Regina  v.  Alien,  1  Car.  &  K.  495. 

On  the  trial  of  an  indictment  for  stealing  *'  one 
aheep,"  some  of  the  witnesses  stated  the  animal  to 
be  a  sheep,  others  a  lamb.  It  was  between  nine 
and  twelve  months  old  ;  and  the  jury  who  convicted 
the  prisoner  found,  that,  in  common  parlance, 
according  to  the  usual  mode  of  describing  such 
animals,  it  would  be  called  a  lamb.  The  fifteen 
Judges  held  the  conviction  right,  the  word  *'  sheep" 
being  general.     Regina  v.  Spicer,  1  Car.  &  K.  699. 

{d)  County  Court. 
An  indictment  for  perjury  alleged  to  have  been 


committed  on  the  trial  of  an  action  of  debt  brought 
and  tried  in  a  county  court,  stated  in  the  first  count 
that  the  county  court  was  holden  before  H  M  B 
Esq.,  the  high  sheri£^  and  the  oath  sworn  before 
him ;  in  the  second  count  that  the  county  coort 
was  holden  before  C  J  B,  gentleman,  the  county  clerk, 
and  the  oath  sworn  before  him ;  and  in  the  third 
count,  that  the  county  court  was  holden  before  C  J  B, 
gentleman,  the  county  clerk  and  the  suitors  [naming 
them],  and  the  oath  sworn  before  C  J  B,  **  so  being 
such  county  clerk  as  aforesaid,  and  T  J,  &&, 
[naming  them]  suitors  of  the  said  court  of  the  nid 
sheriff  as  aforesaid": — Held,  bad  as  the  ooonty 
court  was  misdescribed  in  each  of  the  counts,  and 
that  the  fact  of  the  county  clerk  being  alao  a  free- 
holder of  .the  county,  made  no  difference.  Aegma 
V.  FeUowts,  1  Car.  &  EL  115. 

(«)  Highway, 

In  an  indictment  for  a  nuisance  in  obatruetiag  a 
highway  *'  leading  from  the  township  of  D  oBto 
the  town  of  C,"  by  placing  a  gate  across  it,  the 
termini  D  and  C  are  excluded ;  and  therefore,  if  it 
appear  that  the  gate  was  put  up  in  the  township  of 
D  the  defendant  must  be  acquitted.  Regiam  v. 
\0oOSe/<f,  Car.  &  M.  151. 

(/)  Fenue. 

An  indictment  for  a  misdemeanour  preferred  and 
found  at  the  Central  Criminal  Court,  but  removed 
by  certiorari,  averred,  that  M  A,  *'  of  the  parish  of 
S,  in  the  city  of  London,''  and  within  the  jurisdie- 
tion  of  the  said  coart,  with  force  and  arms,  *'  at  tbe 
parish  aforesaid,"  committed  the  offence: — Held, 
that  if  this  was  a  defective  venue  at  common  law, 
(as  to  which  quaere,)  it  was,  at  all  events,  a  case  of 
improper  or  imperfect  venue,  cured  by  7  Geo.  4l 
c.  60.  8.  24,  after  verdict,  the  case  having  been  tried 
by  a  jury  for  the  city  of  London.  Regina  v.  Albert^ 
12  Law  J.  Rep.  (n.s.)  M.C.  117;  5  aB.  37  ;  ID. 
&  M.  89. 

An  indictment,  charging  the  ofifence  to  have  been 
committed  at  Gray*s  Inn,  in  the  county  of  Middle- 
sex, is  sufficient  Regina  v.  Gomperttt^  14  Law  J. 
Rep.  (n.s.)  M.C.  118. 

(C)  Conclusion. 

Where  a  statute  provides  that  a  matter,  which 
was  a  felony  before,  shall  be  a  felony,  and  creates  a 
new  punishment  for  every  offender  guilty  thereoC 
it  is  not  therefore  necessary  that  the  indictment 
should  conclude  contra  formam  statuH  ;  and  the  re- 
cording of  the  statutable  punishment,  where  the 
indictment  does  not  contain  thoae  words,  is  as 
ground  of  error.  Regina  v.  WiUiame,  14  Law  J. 
Rep.  (M.8.)  M.C.  164;  7aB.2£0. 

(D)  Pleading. 

A  prisoner  cannot,  of  right,  demur  and  plesd 
over  to  an  indictment  for  felony.  A  prisoner  wiO 
not  be  allowed  to  withdraw  his  plea  of  not  guiltyt 
for  the  purpose  of  taking  a  mere  technical  objeotioOi 
Regina  v.  Odgert,  2  M.  &  R.  479. 

Whether,  in  a  case  of  felony  not  capital,  a 
judgment  against  a  prisoner  on  a  demurrer  to  the 
indictment  is  conclusive  against  him,  as  in  mi«de- 
meanour,  and  whether  the  prisoner,  being  tried  for 
the  felony  after  a  judgment  against  him  on  demunvr, 
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is  confined  to  capita]  eases,  qtutre  t  Regma  ▼.  Bowen, 
1  Cai.  &  K.  501. 

A  plea  of  autrrfait  cowfict  of  an  assanlt  before 
Jastices  under  9  Geo.  4.  e.  31.  is  a  bar  to  an  in- 
dictment for  felonious  stabbinfr,  &c.,  in  the  same 
tftmsaction.     Begina  v.  WaUctr,  2  M.  &  R.  446w 

(£)  Pbactice  and  Trial. 

The  Court  has  no  power  to  oblige  a  prosecutor 
to  ^Te  to  a  defendant  the  additions  and  places  of 
residence  of  witnesses  named  on  the  back  of  an  in- 
dictment  Regina  ▼.  Gordtm,  12  Law  J.  Rep.  (H.s.) 
M.C.  84;  2  Dowl.  P.O.  (N.a.)  417. 

Where  an  indictment  for  a  felony  and  an  indict- 
ment for  a  misdemeanour  had  been  found  against 
the  same  person,  in  respect  of  the  subject-matter, 
and  removed  into  the  Q.B.,  the  Court  refused  to 
grant  a  rule,  calling  upon  the  prosecutors  to  elect 
upon  which  of  the  two  indictments  they  would  pro- 
ceed to  triaL  Regina  ▼.  Stoekleyt  11  law  J.  Rep. 
(na)  M.C.  105  ;  3  as.  238. 

An  accessory  before  the  fact  to  a  felony  com- 
mitted on  the  high  seas,  within  the  jurisdiction  of 
the  Admiralty  of  England,  may  be  indicted  and 
tried  at  the  Central  Criminal  Court,  by  virtue  of 
the  statutes  7  Geo.  4.  c  64.  s.  9,  and  4  &  5  Will.  4. 
c  36.  s.  22,  although  the  person  charged  as  the 
principal  offender  has  not  been  **  committed  to  or 
detained  in"  the  gaol  of  Newgate  for  his  offence. 
Jtttwa  V.  fFaUaet,  Car.  &  M.  200. 

When  the  stealing  is  in  county  Y,  and  the  re- 
ceiving in  county  L,  both  are  triable  in  Y,  and  the 
indictment  nnay  allege  both  the  stealing  and  receiv- 
ing to  have  been  in  Y.  Regina  v.  HinUy,  2  M.  &  R. 
524. 

(F)  EVIDBNCB. 

Upon  the  trial,  B,  one  of  the  defendants,  only 
was  present;  T,  the  other  defendant,  having  ab» 
sconded.  The  evidence  shewed  that,  under  the 
statute  3  &  4  WilL  '4.  c.  52,  (for  the  regulation  of 
the  Customs.)  it  was  the  duty  of  T,  as  agent  of  the 
importer,  to  make  certain  entries,  called  "sight 
entries,*  upon  which  entries  warrants  would  be 
granted  for  the  examination  of  the  goods  by  B, 
whose  dnty  it  would  be  to  enter  the  actual  contents 
of  the  cases  in  a  book,  called  *'  the  Blue  Book," 
the  examiaation  being  made  in  the  presence  of  T, 
who  would  thus  also  become  aware  of  the  actual 
contents,  and  should  make  therefrom  what  is  called 
**  a  perfect  entry,"  and  transmit  it  to  B,  whose  duty 
it  would  be  to  oompaie  it  with  the  "  Blue  Book," 
and  if  the  '*  perfect  entry"  and  <*  Blue  Book"  cor- 
respond, to  write  the  word  *' correct"  across  the 
"  perfect  entry,"  when,  upon  payment  of  the  duty 
Ana  ascertained,  the  goods  would  be  delivered. 
^  Evidence  wss  given  of  thirteen  different  transac- 
tions of  passing  goods  through  the  Custom  House, 
in  which  both  B  and  T  had  been  concerned,  the 
"sight  entries,"  and  ** perfect  entries,"  in  all  of 
tiiem  being  proved  to  be  in  the  handwriting  of  T, 
and  the  entries  in  the  Blue  Book,  with  the  word 
"oorrecf*  written  across  the  '*  perfect  entries,"  being 
proved  to  be  in  the  handwriting  of  B.  All  the  en- 
tries were  proved  to  be  false. 

It  was  then  proposed  to  put  in  evidence  a  day- 
book of  T,  containing  entries  in  his  handwriting, 
relative  to  the  thirteen  several  transactions,  and 


shewing  the  amount  of  duties  actually  paid,  as  the 
importer's  agent  This  book  had  been  found  in  the 
counting-house  of  T,  who  carried  on  business  in 
partnership  ( not  with  B)  aa  Custom  House  agents : — > 
Held,  that  the  day-book  was  admissible  in  evidence. 

It  was  also  proposed  to  put  in  evidence  against 
B  the  butt  or  counterfoil  of  T's  bank  cheque-book, 
which  had  also  been  obtained  from  his  counting- 
house,  and  which  purported  to  shew  that  part  of 
the  monies  of  which  the  Customs  had  been  de- 
frauded in  these  transactions  had  been  paid  to  B  9 
— Held,  that  this  was  no  act  done  in  pursuance  of 
the  conspiracy,  so  as  to  make  the  entry  evidence 
against  B,  and  was  no  more  than  a  declaration  or 
statement  by  a  co-ooospirator  lo  a  third  party,  as  to 
the  result  of  the  conspiracy.  Regina  v.  Biakef  13 
Law  J.  Rep.  (va)  M.C.  131 ;  6  aB.  126. 

It  is  in  the  diseietion  of  the  Judge  whether  he 
will  allow  several  felonies  to  be  given  in  evidence 
under  one  indictment ;  where  they  are,  in  fsct,  so 
mixed  as  not  to  be  separated  without  inconvenience, 
it  will  be  allowed.  Reginar.  HinUy,  2  M.  &  R.  524. 

(G)  Quashing. 

The  Court  of  Quarter  Sessions  has  the  power  of 
quashing  an  indictment  for  forcible  entry,  riot,  and 
assault,  before  plea  pleaded.  Where,  therefore, 
jurisdiction  appears,  this  Court  will  not  review  their 
judgment  in  such  case,  upon  its  being  brought 
before  them  by  certiorari :  the  proper  mode  of  pro- 
ceeding being  by  writ  of  error.  Regina  v.  Wileon, 
14  Law  J.  Rep.  (ii.s.)  M.C.  3. 

Where  an  indictment  at  common  law,  for  dis- 
obeying an  order  of  Sessions  made  pursuant  to 
4  &  5  Will.  4.  c.  76.  ss.  72, 73,  for  the  maintenance 
of  a  bastard  child,  was  defective,  but  only  on  points 
which  would  render  it  bad  on  demurrer,  the  Court 
refused  to  interfere  by  quashing  it*  Reginav,  Taylor, 
9  Dowl.  P.C.  600. 

(H)    TlUVBSSB. 

A  was  indicted  for  speaking  seditious  words.  He 
had  been  committed  for  more  than  twenty  days  be* 
fbre,  for  having  caused  a  great  number  of  persons 
unlawfully  to  assemble  to  disturb  the  peace,  and 
having  with  those  persons  assembled  and  met 
together  for  the  purpose  aforesaid,  to  the  terror  of 
her  Majesty's  subjects:— Held,  that  A  was  entitled 
to  traverse,  as  the  indictment  was  not  for  the  same 
offence  as  that  for  which  he  had  been  committed, 
although  both  the  indictment  and  the  commitment 
related  to  the  same  transaction.  Regina  v.  CNeiU, 
1  Car.  &  K.  138. 

(I)  Judgment. 

On  the  trial  of  an  indictment  at  Nisi  Prius,  judg- 
ment being  pronounced  by  the  Judge  before  whom 
the  trial  was  had,  under  11  Geo.  4.  &  1  Will  4. 
c.  70.  8.  9,  the  entry  on  the  poetea  was  that  the 
Judge  *'  did  order  and  adjudge,"  &c.  Semhhj  that 
it  is  more  proper  that  the  established  form  of  "  it  is 
considered."  &c.  should  be  adopted.  King  v.  Regina^ 
14  Law  J.  Rep.  (n.s.)  M.C.  172. 

A  general  judgment  for  the  Crown,  on  an  indict- 
ment containing  several  counts,  one  of  which  is  bad, 
and  where  the  punishment  is  not  fixed  by  law, 
cannot  be  supported. 

A  good  finding  on  a  bad  count,  and  a  bad  finding 
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t  Kvcnl   dclMMUnti,  the  jury 
cMnmat  MBS  any  MM  of  ibc  drfeiuluitl  guilty  irf 

WWn^  dMnCiK,  ■  OMUil  in  in  iDdietncnt 
ckuBcd  titai  ^fftjiliti  witli  caupihng  lagetber 
!■  ilii  11  iinl  illnil  nil,  mil  llii  jiiij  riiiiiiil  I 
tlMiD  gaihy  tf  t— fiinn  *itb  Mme  of  tke  < 
doDl*  to  do  oac  A^ the  acti,  mil  piilty  of  eoavpiriDg 
with  otkcn  of  the  ihtwliiili  to  da  uodieT  of  the 
*eU,  Huk  Sadng  ia  bwi,  u  amonntiDKto  a  finding 
■  guilty  of  two  conipincici, 

sMcd  rf  ■BTcTal  court*,  ehugug  tiMm  whh  Tuioiu 
iUfgal  acta.  StiDC  of  tbc  ooonti  wen  bad,  and  on 
wme  of  the  good  eooMa  tban  wen  bod  findin(^ 
The  Jodgn^t  aguDtt  eoeb  of  the  defendonta  wu 
Msled  to  be  in  raopoel  of  "  hii  oBhtce*  afamaid." 
— Held,  that  eoek  count  mtut  be  coniideRd  h 
ehargiu  t,  Mporate  oSeneci  and  tliat  tbe  expreuion 
"  hii  ofbncei  afirmaid,"  mnat  be  treated  u  exlcnd- 
ing  la  all  the  ollencca  of  which  eacb  defendut  had 
been  (bniid  gniltji ;  and  ■■  •nine  of  the  counta  and 
Bome  of  the  findiogiwere  bad,  aacbjadgroeiit  could 
not  ba  mpported. 

Upon  «  eooDt  in  an  indictment  egainat  eight 
defendant*,  cbiTging  one  conipiraey  to  eSect  cer- 
tun  object*,  a  Hading  th*t  three  of  the  defendant* 
are  guilty  gcnetallj,  that  four  of  them  are  guilty  of 
conapiring  to  ebct  aome,  and  not  guilty  ■*  to  the 
reaidoe  of  ttaeee  object!,  ia  bad  in  law,  and  repug- 
nant :  inatmucli  ai  the  finding  that  the  Ihiee  were 
guilty,  *ai  a  finding  tbat  tbey  were  guilty  of  con- 
apiring with  ibe  other  flTc  to  eSect  all  the  abject*  of 
the  coDipincT;  wherra*,  by  Ihe  laine  finding,  it 
appears  thai  the  other  fiie  were  guilty  of  conapiring 
to  eSect  only  fame  of  thne  object*. 

A  count  charging  defendant*  wilfa  conapiring 
"  to  cauie  and  procare  ditert  (ubjecta  lo  meet  toge- 
ther ia  large  numben  for  the  onlavTulandaeditiana 
purpose  of  abtaining,  by  mean*  of  the  intimidation 
to  be  thereby  cau*ed,  and  by  mean*  of  the  exhibi- 
tion and  dsmontcration  of  great  phyaical  force  at 
*ucb  meeting*,  ehangea  in  the  goTcnment,  lawi, 
and  conatltuCion  of  the  realm,"  it  bad:  first,  be- 
caiue  "  intimidation"  is  not  a  technical  void  hning 
a  neccsaary  meaning  in  a  bad  aente ;  and  aecondly, 
becaiue  it  is  not  distinctly  shewn  what  specie*  of 
intimidation  ii  intended  lo  be  produced,  or  on  whom 
it  is  intended  to  be  produced,  or  on  whom  it  i*  in- 
tended lo  operate.  O'CiMuUT.S^iH.lIC.  &F.lGfi. 
(K)  SncoKD  Imdictmeiit. 

Where  a  person  alole  two  pig*  belonging  to  the 
same  per*on  at  the  aame  time,  and  after  being  con- 
viclEd  and  puniahed  for  stealing  one  of  the  pigs, 
waiagaiu  indicted  atasubseque""       '"   '""     '" 

.:  .     "_::,  ihi 

tmbU,  that  ii 
lion  ought  not  to  be  proceeded  »ith.     Ai{ 
Brtllill,Ci.r.  &ii.  e09. 

(L)   RXNOVaL  OP,  BT  CBHTIOkAKl. 

[See  Cebtioii*bi.] 
Upon  the  removal  of  an  Indictment  for  a  i 


■  hj  tk  ^ftndant*,  the  ban  an  U 
the  piuaeeutoi  upon  the  lecogoisanee  takn 
the  statnie  S  W.  &  H.  e.  11.  a.  3,  for  the 
the  pmaecaticHi,  ahbou^  there  ia  no  node 
to  poy  the  coetB  in  the  rccognlaance.  Re 
fl»«,  10  Law  J.  Bep.  (a.a.]  M.C.  1U. 

where  an  indictment  bad  been  preferred 
a  penon  la  expoaii^  (or  aale  unwbolesom 
and  the  meal  baring  been  aditd,  the  dden 
"  adiefieat  h«o^hl  an  action  far  the  I 
litledin  tbe  aaante,  the  Court,  atthei 
I  piiiaeeutei,  granted  a  eartitrarj  lo  rem 


trial   Btgiaa  t.  BriisiifsJ,  3  DowL  P.C.  (a. 


INFANT. 

[See  AccoDKT  StaTCD— Pakrht  aim  C 
Wim**.] 

(A)    HlIHTEXUICE. 
(BJ    GUUDIAN. 

,      (C)  WiBD  OF  ConkT. 

(D)  AcTioH*  Atm  Suit*. 

(E)  EiOBiv  ahu  LuntLITIB*. 

(F)  UaAklAOB. 

(G)  Ball  or  Pkopbbtt. 

(A)    IfaDtnBARCE. 

The  Court  will  order  an  allowance  to  b* 
the  maiulenance  of  an  infant,  out  of  the  in 
hi*  property,  upon  pelitioo,  without  suit,  i 
*landing  the  income  ii  more  than  SOOL  a  j' 
ChrittU,  10LB«J.Rep.(li.B0Cb.79. 

Order  made,  on  petition  without  suit,  Ibr 

an   in&nt  haring   lSt>L  s-yeai  arising  fro 
£i  parte  AageU,  13  Sim.  SSS. 

Special  order  for  allowance  of  mainlenan 
infant,  resi  den  I  with  ber  father,  out  of  the  J 
tion.     Dt  Wtner  v.  Aar^mrt,  6  Be*.  391. 

SraitJe— The  existence  of  an  ordei 
tenance  of  aji  infant  out  of  the  ino 
does  not  prerent  the  Court,  in  a  n 
ceediog,  in  which  the  title  to  the  ]: 
directly  in  queatiao.  from  making  . 
tiring  the  infant's  title  to  the  fnn< 
ruAer,  10  Law  J.  Rep.  {>.«.}Ch.Si 
2W. 

A  leilator  made  a  certain  proridoi 
*on  of  hia  relation,  H  W,  until  the 
■nd  then  left  the  infant  to  ths  ore 
lo  proride  for  Mm  in  some  bn*ine*i 
and  hi*  future  maintenance,  out  o 
funded  property: — Held,  that  Ihe  in 
iug  aixteen,  was  entitled  to  receive, 
tator's  funded  property,  a  aum  sufficioit  to 
for  him  in  aome  buainea*  or  profesaion,  al 
annual  allowance  for  his  future  maintenaaci 
hia  life;  and  it  was  referred  to  the  Uaater,  to 
and  state  what  sums  were  proper  to  be  allc 
>"  V.       ihoae  purposes.     Kibringtn  v.  Oras>.  10  3ii 

A,  on  hia  son's  marriage,  vested  certain  I 

traalees,  in  Iruil,  alter  the  deaths  of  himi 

bia  aon,  for  the  daugblera  of  tbe  marriagi 

usual   periods,  and,  in  Ihe  mean  time,  to  a] 

lisde-       income  of  each  daughter'a  ihara,  or*emiirt 
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as  the  trustees  shoald  think  proper,  for  her  main- 
tenance and  education.  The  son  died  leaving  an 
only  daughter,  an  infant.  Her  mother  married 
again.  The  infant,  to  whom  no  guardian  was 
appointed,  was  maintained  and  educated  by  her 
mother  and  step-father;  and  A  paid  them,  first 
200/.,  and  afterwards  800/.  a- year,  on  the  infant's 
aceonnt;  and  upon  A*s  death,  his  widow  continued 
to  pay  the  SOOI.  a-year,  and  received  the  income  of 
the  trust  funds  for  her  own  benefit,  conceiving  that 
she  was  entitled  so  to  do  under  A's  will.  The 
infant  being  about  to  be  married,  the  settlement  was 
referred  to;  and  it  was  then  discovered  that  the 
income  of  ^e  trust  fund  amounted  to  800/.  a-year. 
Whereupon  the  mother  and  her  second  husband, 
who  had  expended  much  more  than  300/.  a-year 
in  the  infant's  maintenance  and  education,  filed  a 
bill  against  A's  widow  and  the  trustees  (but  without 
msking  the  infant  or  her  husband  parties),  in  order 
to  recover  their  extra  expenditure.  The  trustees 
admitted  that  the  extra  expenditure  had  been  pro- 
perly incurred,  and  that  they  should  have  increased 
the  allowance  for  the  infant,  had  they  been  applied 
to.  The  Court  directed  the  Master  to  inquire  what 
was  proper  to  be  allowed  to  the  plaintififs,  for  the 
infant's  maintenance  and  education,  from  A's  death 
until  the  infant's  marriage.  Stopford  v.  Lord  Can- 
Urbury,  1 1  Sim.  82. 

By  a  marriage  settlement,  sums  of  stock,  the 
wife's  property,  were  settled,  in  trust,  for  the  hus- 
band during  tlie  joint  lives  of  himself  and  his  wife; 
with  remainder  to  the  survivor  for  life ;  and  it  was 
declared  that,  if  the  husband  should  survive  and 
many  again,  and  there  should  be  issue  of  the  mar- 
riage then  living,  his  life  interest  in  a  moiety  of  the 
funds  should  cease,  and  that  moiety  should  be 
transferred  to  the  same  persons,  and  be  applied  to 
the  like  purposes  and  in  the  like  manner,  as  it 
would  be  transferable  and  applicable  to  if  the 
husband  were  dead.  Then  followed  trusts  of  the 
funds  for  the  children,  as  the  husband  and  wife  should 
jointly  appoint,  and  as  the  survivor  should  appoint; 
and  in  default  of  any  appointment,  for  all  the  chil- 
dren (except  an  eldest  or  only  son,  who,  for  the  time 
beiog,  should  become  entitled,  in  possession  or 
remainder,  to  the  husband's  real  estate  under  a  deed 
of  even  date),  the  shares  to  be  vested  in  the  children 
at  the  usual  periods,  but  not  to  be  transferred  until 
the  death  of  the  surviving  parent  And  it  was 
declared  that,  after  the  death  of  both  parents,  the 
trustees  should  apply  so  much  as  they  should 
think  fit  of  the  income  of  each  child's  share,  until 
its  share  should  become  transferable,  for  its  main- 
tenance, and  should  accumulate  the  surplus;  and 
the  trustees  were  empowered,  after  the  death  of 
both  parents,  to  advance  the  children,  out  of  the 
capital  of  their  shares,  notwithstanding  they  should 
be  under  twenty-one.  The  wife  died.  There  was 
issue  of  the  marriaee  four  sons  and  three  daughters, 
sll  infants.  The  nusband  appointed  part  of  the 
funds  to  his  eldest  son,  and  then  married  again. 
The  Court  refused  to  direct  (without  a  reference  as 
to  the  husband's  ability)  the  income  of  the  moiety 
of  the  funds  which  the  husband  forfeited  by  marry- 
ing again,  to  be  applied  for  the  children's  mainte- 
nance, there  being,  in  consequence  of  the  exception 
of  an  eldest  or  only  son,  &c.,  a  suspension  of  the 
trust  for  the  benefit  of  the  children,  during  the 
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father's  lifetime.     Kekewieh  v.  Langsimf  1 1   Sim 
291. 

A  freeman  of  London  died  intestate,  leaving  an 
infant  son,  who,  on  his  father*s  death,  became  enti- 
tled to  his  orphanage  share  of  his  father's  personal 
estate,  and  also  other  property.  The  infant  was 
maintained  by  his  mother  from  his  father's  death 
until  his  own  death: — Held,  that  the  mother  was 
not  merely  entitled  to  be  repaid  what  she  had  ex- 
pended in  the  infant's  maintenance,  but  to  have  a 
liberal  allowance  made  to  her,  having  regard  to  the 
whole  of  the  infant's  property,  and  that  the  amount 
was  not  to  be  paid  out  of  the  orphanage  share  and 
the  infant's  other  property,  but  wholly  out  of  the 
former,  that  arrangement  being  most  for  the  infant's 
benefit.    Bruin  v.  Knott,  12  Sim.  456. 

Under  a  will,  an  infant  was  entitled  to  mainte- 
nance out  of  the  income  of  property  which  was 
devised  to  him,  provided  he  attained  twenty-one; 
and  100/.  a-year  was  allowed,  by  the  Master,  for 
that  purpose:  but  the  income  of  the  property  was 
scarcely  sufficient  to  pay  certain  annuities  and  other 
prior  charges  thereon.  Under  these  circumstances, 
it  was  ordered  that  the  trustees  and  executors  should 
be  at  liberty,  out  of  any  funds  in  their  hands,  to 
pay  the  100/.  a-year;  and  if  the  same  should  be 
insufficient,  that  what  the  guardians  should  pay 
for  the  infant's  maintenance  should  form  a  charge 
upon  his  interest  in  the  property.  Fentiman  v. 
Fentiman,  13  Sim.  171. 

A  father,  by  will,  directed  that  his  son  should  be 
brought  up  by  certain  persons,  whom  he  named 
guardians,  in  the  Roman  Catholic  faith.  The  for- 
tune left  to  the  child  by  the  father  was  very  small, 
and  he  was  maintained  alternately  by  Roman 
Catholic  and  Protestant  relations,  without  any  in- 
terference on  the  part  of  the  guardians,  till  he  was 
about  fifteen,  when  the  Protestant  relation  with 
whom  he  lived  died.  It  appeared  that  he  had  been 
brought  up  principally  as  a  Protestant;  and  it  was 
alleged  that  he  preferred  the  Protestant  faith.  The 
Court,  under  the  special  circumstances  of  the  case, 
undertook  to  see  the  infant  before  making  an  order 
as  to  the  mode  of  his  education  and  maintenance. 
Witty  v.  MaraliaU,  1  Y.  &  Coll.  C.C.  68. 

Where  a  child  had  been  for  several  years  main- 
tained bv  its  mother,  and  afterwards  died  a  minor, 
the  mother  was  held  entitled  to  be  reimbursed  such 
monies  only  as  the  scale  of  maintenance  which  the 
child  had  actually  received,  required,  although  the 
extent  of  the  child's  fortune  might  have  justified  a 
more  liberal  allowance. 

Where  a  child  had  a  vested  interest  in  certain 
property,  and  a  contingent  interest  in  other  property, 
which  lapsed  at  his  death  under  twenty- one,  the 
allowance  for  the  past  maintenance  of  the  child  was 
directed  to  be  paid  exclusively  out  of  the  fund  in 
which  the  child  had  only  a  contingent  interest,  such 
balance  not  exceeding  the  amount  which  that  fund 
alone  would  have  justified.  Bruin  v.  Knott,  14  Law 
J.  Rep.  (N.s.)  Ch.  440. 

(B)  Guardian. 

[See  Parent  and  Child,  Custody  of  Child.] 

[  JaUfot  V.  Earl  of  Shrewsbury,  4  Law  J.  Dig. 
282;  4  M.  &  Cr.  672*.] 

A,  a  domiciled  Scotchman,  executed  an  instru- 
ment in  the  Scotch  form,  by  which  he  appointed 
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nch  a  contract  may  be  considered  ai  made  for  her 
pcnonal  benefit 

Sembie — That  a  M\d  or  more  divtaat  relation, 
being  an  infSuit,  would  not  be  liable  upon  a  contract 
ht  the  burial  of  a  parent  or  relatire.  Chippie  t. 
Oooper,  1  a  Law  J.  Rep.  (vs.  )£xch.  286 ;  1 3  M.  &  W. 
U2. 

On  a  replication  to  a  plea  of  infancy  that  the 
artidea  supplied  were  neeeaaariea,  the  question  is 
net  only  wbMher  the  artidee  were  of  a  kind  that 
would  be  necessary  to  a  person  in  the  station  of  the 
defendant,  but  also  whether  the  defendant  had  a 
snffieient  supply  of  those  articles  at  the  time  of 
the  sale  by  the  plaintiff,  for  if  be  bnd,  the  goods 
supplied  by  the  plaintiff  were  not  seeessaries,  and 
Ae  plaintiff  eannot  rscoyer  for  them ;  and  if  a  party 
supply  goods  to  one  under  age  without  ascertaining 
whether  such  person  be  already  fully  supplied  with 
snch  articles  he  does  so  st  the  risk  of  their  being 
proved  to  be  not  necessary  at  the  time  oithe  supply 
by  rsason  of  the  person  being  already  fully  sup« 
pHed  with  such  articles^  and  of  thereby  failing  in  an 
action  for  the  recovery  of  their  price.  Sttedman  t. 
Mm,  Ca&  &  M.  422. 

(F)  Ma&eiaoe. 

The  judicial  declaration,  by  the  Lord  Chancellor, 
of  the  propriety  of  a  marriage  of  a  minor,  whose 
gnsidians  resided  abroad,  was  made,  under  the 
eirenmstances,  without  a  reference  to  the  Master. 
It  park  JMbiy,  12  Law  J.  Rep.  (h.s.)  Ch.  4Sd. 

(G)  Sale  of  Propbrtt. 

Hie  Court  has  no  authority  to  order  the  sale  of 
so  infant's  real  estate,  simply  on  the  ground  that 
the  sale  would  be  b^eficial  to  the  infant  Garm- 
ttone  7.  OauKtj  14  Law  J.  Rep.  (n.s.)  Ch.  162; 
1  Coll.  677. 


INFERIOR  COURT. 
[See  District  Court — ^Traterse.] 

(A)  Courts  of  Request. 

(a)  Commiitioner*,  Qualification  qf. 

(b)  Clerk  qfths  Court, 
(e)  Separate  Demandtm 
(J)  Process, 

(e)  False  Judgment, 
(/)  Execution. 
Gr)  Casts. 

ih)  Entry  qf  Suggestion* 
i )  Removal  of  Judgment* 

(B)  County  Court. 

(C)  Borough  Court. 

(D)  Court  Baron. 

(£)  Court  of  Comscisnce. 

(F)   DbBT  on  JUX>OXEBiT  OF. 


(A.)  Courts  of  Rbaubst. 

(a)    CommissionerSf  Qualification  qf. 

By  the  stat  46  Geo.  6.  c.  ex.  (local  and  personal) 
seomsmssieDer  of  the  Court  of  Requests  at  Wednes- 
harj  is  liable  to  a  penalty  of  SOL  if  he  acts  without 


having  a  qualification  of  60/.  a  year  in  real  property, 
or  1,500/.  in  personal,  or  26/.  a  year  real  and 
1,000/L  personal  property,  ''above  all  charges  and 
incumbrances  whatsoever,"  the  proof  of  which 
qualification  is  by  that  statute  to  lie  on  him  in  any 
action  against  him  for  the  penalty : — Held,  that 
the  wor&  "above  all  charges  and  incumbrances 
whatsoever"  do  not  mean  beyond  payment  of  all 
his  debts,  but  only  apply  to  specific  charges  on  the 
property,  in  respect  of  which  he  claims  to  be  quali- 
fied. Held,  also,  that  in  such  actions,  it  is  snfiScient 
if  the  defendant  shews  that  he  has  a  property  to  the 
required  amount,  and  that  it  is  not  incumbent  on 
him  to  give  any  evidence  with  a  view  of  shewing 
that  the  property  is  not  encumbered.  Dumelow  v. 
Lees,  1  Csr.  &  jL  408. 

(&)  CUrk  of  the  Court. 

By  a  local  act  of  parliament,  establishing  a  court 
of  requesta  for  the  borough  of  B,  it  was  enacted, 
that  the  mayor,  recorder,  deputy  recorder,  alder* 
men,  and  common  councilmen  for  the  time  being 
of  the  borough,  the  Juatices  of  the  Peace  for  a  cer- 
tain diatrict,  the  ministers  of  certain  parishes, 
together  with  other  persons  therein  named,  should 
be  the  commissioners  thereof;  tbst  in  case  of  a 
vacancy  in  the  situation  of  clerk  of  the  court,  the 
mayor  and  aldermen  of  the  borough  should  ap- 
point a  euccessor,  and  that  until  such  appointment 
should  be  made,  the  commissioners  should  nomi- 
nate a  clerk ;  that  Uiey  should  have  power  to  re> 
move  him  for  misbehaviour,  and,  subject  to  the 
controul  of  the  mayor  and  aldermen,  should  have 
authority  to  appoint  a  deputy  during  his  removal. 
At  a  meeting  of  the  town  council,  specially  sum- 
moned for  the  purpose  of  electing  a  clerk,  the 
plaintiff,  who  was  a  member,  after  voting  for  the 
defendant,  and  before  the  end  of  the  election,  ten- 
dered to  the  mayor  his  resignation  of  the  office  of 
town  councillor,  together  with  the  sum  of  60/.  as  a 
fine  on  resignation,  under  the  5  &  6  Will.  4.  o.  76. 
a.  61.    No  bye-law  had  been  made  to  enforce  a 
fine  on  resignation.    At  a  quarterly  meeting  of  the 
town  council,  on  the  7ih  of  May  1840,  of  which  no 
notice  had  been  given,  the  plaintiff  was  elected  by 
the  council: — Held,  first,  that  neither  the  73rd 
section  of  6  &  6  Will.  4.  c  76,  nor  the  8th  section 
of  6  &  7  Will.  4.  c.  106,  applied  to  this  case; 
secondly,  that  the  ease  fell  within  the  72nd  section 
of  the  6  &  6  Will.  4.  c.  76,  the  true  construction  of 
which  was,  that  the  body  corporate,  under  that  act, 
ahould  be  trustees  or  commissioners  for  executing 
by  the  town  council  the  ** powers  and  provisions"  of 
all  acts  of  parliament,  of  which  powers  andprouieions 
the  old  body  corporate,  or  any  of  the  members 
thereof,  in  their  corporate  capacity,  were  sole  com- 
missioners or  trustees  before  the  election  of  the 
town  council ;  and  that,  as  the  mayor  and  lalder- 
men  were,  by  the  local  act,  sole  trustees  or  commis- 
sioners for  the  purpose  of  appointing  the  clerk,  their 
powers  devolved  upon  the  town  council,  snd  t^at 
the  plaintiff  was  duly  elected  at  the  first  meeting ; 
thst,  under  all  the  circumstances  of  the  case,  the 
plaintiff^s  resignation  ofthe  office  of  townjsouncillor 
was  sufficient ;  but  that  if  it  was  not,  his  election 
to  the  office  of  clerk  had  the  effeet  of  vacating  hie 
office  of  town  councillor.    Sianiland  v.  HopkHtSt  1 1 
Law  J.  Rep.  (n.s.)  Exch.  65 ;  9  M.  &  W.  178. 
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(c)  Separate  Demands. 

By  tlie  Brighton  Court  of  Requests  Act,  it  is  not 
Jawful  for  a  plaintiff  to  divide  his  **  cause  of  action*' 
into  two  or  more  suits,  for  the  purpose  of  bringing 
it  wiihin  the  jurisdiction  of  the  Court.  The  plain- 
tiff having  a  demand  against  the  defendant  for  the 
price  of  a  horse,  and  also  for  rent,  and  for  goods 
sold,  brought  his  action  under  this  act,  for  the 
liorse,  and  afterwards  commenced  an  action  in  the 
superior  courts  for  the  remainder  of  his  demand. 
A  rule  nisi  having  been  obtained  to  stay  the  pro- 
ceedings in  the  second  action  : — Held,  that  eacti  of 
the  demands  constituted  a  separate  "  cause  of  ac- 
tion," and  that  the  plaintiS*was  therefore  justified 
in  bringing  the  second  action.  Neale  v.  ElU$t  12 
Law  J.  Rep.  (n.s.)  Q.B.  329;  1  Dowl.  &  L.  P.C.  163. 

(rf)  Process. 

An  act  of  parliament,  establishing  a  court  of  re- 
quests for  tlie  town  of  Kingston-upon-Hull,  enacted, 
that  the  mesne  process  might  be  served  on  the  de- 
iendant,  either  personally,  or  by  leaving  the  same 
at  his  dwelling-house,  lodging,  or  place  of  abode, 
&c ; — Held,  that  it  was  sufHcient  to  leave  the  pro- 
cess at  a  lodging  where  the  defendant  had  been 
living,  and  where  his  wife  was  still  living,  though 
the  defendant  himself,  a  seafaring  man,  was  absent 
on  a  voyage,  and  had  been  so  for  six  months.  Cut- 
verson  v.  Melton^  10  Law  J.  Rep.  (n.s.)  Q,B.  31  ; 
12  Ad.  &E.  753;  4P.&D.445. 

{e)   False  Judgment. 

A  declaration  in  the  county  court  stated,  that  the 
defendant  had  been  summoned  to  answer  the  plain- 
tiffs in  an  action  of  debt,  for  that  the  defendant, 
within  the  jurisdiction  of  the  court,  was  indebted  to 
the  plaintiffs  in  the  sum  of  M.  19i.  dd.  for  goods 
then  and  there  sold  and  delivered,  and  in  the  sum 
of  ]/.  195.  6d.  for  money  due  on  an  account  stated, 
which  said  several  sums  were  to  be  respectively 
paid  on  request ;  whereby  and  by  reason  of  the  non- 
payment thereof  an  action  had  accrued  to  the 
plaintifls,  to  demand  and  have  of  and  from  the  de- 
fendant the  said  several  sums  respectively  amount* 
ing  to  the  sum  of  1/.  19*.  6rf. ;  yet  the  defendant  had 
not  paid  the  said  sums  above  demanded,  &c.  The 
defendant  pleaded  to  the  jurisdiction  of  the  Court; 
and,  after  an  informal  issue  joined,  the  Court,  on 
hearing  the  pleadinp:s,  gave  judgment  for  the  defen- 
dant, and  that  he  should  recover  his  costs  from  the 
plaintiffs.     Upon  writ  of  false  judgment, — 

Held,  first,  that  it  sufRcieutly  appeared  on  the 
face  of  the  declaration  that  the  cause  of  action  ac- 
crued within  the  jurisdiction  of  the  Court     But, 

Secondly,  that  by  the  dcclararion,  the  plaintiffs 
claimed  more  than  40*. ;  and  therefore,  the  county 
court  had  no  jurisdiction  to  take  cognizance  of  the 
claim. 

Tliirdly,  that  the  bill  of  particulars  filed  in  the 
court  below  could  not  be  looked  at  to  explain  or 
amend  the  declaration. 

Fourthly,  that  the  judgment  of  the  Court  below 
was  erroneous,  so  far  as  regarded  their  award  of 
costs  to  the  defendant ;  and  that  the  proper  judg- 
ment should  have  hecn,that  the  plaintiflls  should  be 
barred  from  further  prosecuting  their  claim  in  that 
court. 


SemhUy  per  Tindal,  C.J.^  unless  it  appena  on  tke 
face  of  the  proceedings  of  an  inferior  covt  that 
they  had  jurisdiction  m  the  anfaject-matter  befaie 
them,  no  intendment  is  to  be  made  in  favoorof  the 
correctness  of  those  proceedings. 

The  rules  7.  and  15.  of  Hilary  term,  4  Will  4. 
respecting  the  expenses  of  providing  copies  of  tlM 
paper  books  for  the  Judges,  apply  as  well  to  writs 
of  false  judgment  as  to  writs  of  error.  Demftter  v. 
Pumell,  1 1  Law  J.  Rep.  (n.s.)  C.P.  83;  3  M.  &  G. 
875;  IDowl.  (N.8.)  168. 

(/)  Execution, 

The  commissioners  of  a  court  of  requests  veit 
empowered  by  their  act  to  "  award  execation  citiMr 
against  the  body  or  goods*'  of  a  party  againstwhsa 
a  decree  or  order  might  be  made  ;  and  the  deik  si 
the  court  was  authorized  thereupon  to  issns  hit 
precept  to  the  serjeant  either  to  arrest  or  to  levy  en 
the  goods  of  the  defendant.  The  coronustioDers 
were  also  empowered  to  order  debts  to  be  psid  fcy 
instalments,  *'  under  such  terms  and  conditioDS  at 
might  appear  reasonable  and  just  to  them,  the  said 
conmiissioners  ;"  and  if  default  was  made  in  pay- 
ment of  any  such  instalments,  it  was  profided  that 
*'  it  should  and  might  be  lawful  to  and  for  theaaid 
commissioners  present  in  court,**  **  to  award  execu- 
tion against  the  defendant  for  the  payment  of  luch 
instalments,  with  such  costs  as  to  them  should  seem 
just  and  reasonable,'*  such  debt  or  part  of  sudi 
debt  and  costs  to  be  recovered  by  the  same  ways 
and  means  provided  for  the  recovery  of  the  debt  aad 
costs  first  decreed.  Judgment  was  entered  in  this 
court  against  the  plaintiff,  "  for  debt  and  costs  to  he 
paid  at  10*.  a  month  until  discbarge,  or  execotioD 
to  issue."  On  plaintiff's  neglecting  to  pay  an  in- 
stalment, the  defendant  Harris,  the  clerk,  on  appli- 
cation of  the  plaintiff  below,  but  without  any  further 
order  from  the  commissioners,  but  according  to  the 
practice  of  the  court,  issued  a  warrant  to  tke  defen- 
dant Witham,  serjeant  of  the  court,  to  take  the 
plaintiff,  to  remain  prisoner  for  100  days,  until  the 
debt  and  costs  were  paid.  Witham  accordingly 
arrested  the  plaintiff:— Held,  that  the  clerk  was 
liable  in  an  action  for  false  imprisonment,  the  war- 
rant having  been  issued  without  authority  under 
the  act;  but,  that  the  serjeant  who  executed  it  was 
not  liable.  Jndrews  v.  MarriSj  10  Law  J.  Rep.(K.«.) 
aB.  225  ;  1  aB.  3 ;  1  6.  &  D.  268. 

(g)  Costs. 

The  Bradford  Court  of  Requests  Act,  9  Gea  1 
c.  19,  enacted,  that  if,  in  any  action  against  any 
person  for  anything  done  in  pursuance  of  the  act, 
the  plaintiff  should  become  nonsuited,  or  discon- 
tinue, or  if,  on  a  verdict  or  demurrer,  judgment 
should  be  given  against  him,  he  should  pay  treUe 
costs.  A  subsequent  act  (47  Gea  8.  c.  89. )  whereby 
the  jurisdiction  of  the  Court  was  enlarged,  and  die 
provisions  of  the  former  act  were  incorporated,  on- 
less  where  otherwise  provided,  enacted,  that  if  soy 
action  should  be  brought  against  any  person  for 
anything  done  in  pursuance  of  the  former  act,  or  of 
that  act,  without  fourteen  days'  notice  of  action,  or 
more  than  six  months  after  the  fact  committed,  or 
elsewhere  than  in  the  county  of  Wilts,  &c.,  the  jury 
should  find  for  the  defendant ;  and  that  upon  Jwc* 
verdict,  or  if  the  plaintiff  should  become  nonsuit,  or 


INFERIOR  COURT— (Debt  oh  Judgment  of). 


333 


discootioue  the  action  after  appearance;,  or  judg- 
Bieot  should  be  given  on  demurrer  for  the  defen- 
dant, the  defendant  should  recover  coats: — Held, 
that  the  words  "  such  verdict"  meant  a  verdict  for 
the  defendant  generally,  and  not  merely  a  verdict  for 
him  for  defect  of  the  matters  of  form  m  that  clause 
mentioned ;  therefore,  that  the  corresponding  clause 
in  the  3  Geo.  3.  c  19.  was  repealed  thereby,  and  a 
defendant  who  obtained  a  verdict  on  the  merits, 
was  entitled  to  single  costs  only.  Snelgrove  v.  Smarts 
13  Law  J.  Rep.  (n.s.)  £xch.241;  12  M.  &  W.  135. 

The  Secondary  or  other  inferior  officer  is  not  a 
Judge  within  the  meaning  of  the  Tower  Hamlets 
Court  of  Requests  Act,  23  Geo.  2.  c  38.  s.  8,  and 
has,  therefore,  no  power  to  certify,  under  that  act, 
that  there  was  a  probable  and  reasonable  cause  of 
action  for  40«.  or  more. 

A  debt,  originally  exceeding  5/.,  but  reduced  be- 
low that  amount  by  subsequent  payments,  is  within 
the  10th  section  of  the  2  Will.  4.  c.  56 ;  and  a  party 
who  brings  an  action  for  such  a  debt  in  the  superior 
courts  against  a  defendant  who  resides  within  the 
jurisdiction  of  the  Tower  Hamlets  Court  of  Re- 
qnests  Act  is  not  liable  to  costs,  though  he  recover 
less  than  40«.  Elsley  v.  Kir  by ,  1 2  Law  J.  Rep.  (n.s.  ) 
Exch.  96 ;  9  M.  &  W.  536. 

A  Court  of  Requests  Act  enacted,  that  in  any 
action  for  anything  done  in  pursuance  of  the  act, 
if  upon  a  verdict  or  demurrer  judgment  should  be 
given  against  the  plaintifiT,  the  defendant  should  re- 
cover treble  costs: — Held,  that  the  defendants,  who 
had  obtained  a  verdict  without  calling  witnesses, 
the  plaintiff  having  failed  to  establish  his  case,  were 
entitled  to  treble  costs,  without  having  entered  any 
soggestion  on  the  roll,  or  given  the  act  of  parliament 
in  evidence  at  the  trial.  Forman  v.  Dawett  12  Law 
J.  Rep.(N.8.)  Exch.  437?  11  M.  &  W.  730. 

{h)  Entry  of  Suggestion. 

Where  the  defendant  had  a  verdict  upon  issue 
joined  on  a  plea  stating  that  the  cause  of  action 
arose  within  the  jurisdiction  of  the  Westminster 
Court  of  Requests: — Held,  that  it  was  unnecessary 
to  enter  a  suggestion  upon  the  roll,  in  order  to  de- 
prive the  plaintiff  of  the  costs.  Kivg  v.  ffaiford, 
13  Law  J.  Rep.  (n.s.)  C.P,  38;  s.  c.  Kennedy  v. 
ffal/ord,  6  M.  &  G.  690 ;  7  Sc.  (n.s.)  433. 

(i)  Removal  qf  Judgment. 

A  clause  in  a  court  of  requests  act  enacted, 
"  that  no  plaint  entered  in  the  said  court,  nor  any 
order,  judgment,  or  proceeding  therein,  should  be 
removed  into  any  superior  court  by  any  writ  or  pro- 
cess whatsoever,  except  by  leave  of  a  Judge  of  one 
of  the  superior  courts  at  Westminster,  and  then 
only  in  cases  where  the  debt  claimed  should  exceed 
52.,"  and  that  in  all  such  cases  a  Judge  should  have 
power  to  atay  proceedings  on  certain  terms : — Held, 
that  these  words  took  away  the  common  law  rigbt 
of  eerOorarif  in  cases  where  the  leave  of  a  Judge 
was  not  obtained,  and  the  debt  fell  short  of  51,  but 
did  not  authorize  the  removal  of  &  judgment  into  the 
court  above,  for  the  purpose  of  obtaining  a  new 
trial.  Fo:t  v.  TeaW  or  Feale,  10  Law  J.  Rep.  (n.s.) 
Exch.  273;  8  M.  &  W.  126;  9  Dowl.  P.C.  798. 

(B)  County  Court. 
Trover  against  a  sheriff  and  two  bailiffs.     Plea, 


by  sheriff,  not  guilty ;  and  by  bailiffs  a  justification 
under  process  issued  out  of  the  county  court.  Issue 
joined  on  the  first  plea,  and  to  the  other  a  new 
assignment,  alleging  the  conversion  to  be  the  re- 
taining possession  by  the  bailiffs  after  the  sheriff 
had  issued  a  supersedeas.  Plea,  by  bailifl%,  not 
guilty : — Held,  that  upon  this  record  there  ought 
to  be  a  verdict  for  the  sheriff,  as  he  was  not  liable 
for  the  wrongful  acts  of  his  bailifis  after  the  super- 
sedeas had  issued. 

Semhle — per  Cretswellt  J. — That  with  respect  to 
process  issued  out  of  the  county  court,  the  sheriff  is 
a  judicial  officer,  and  therefore  not  liable  for  the 
acts  of  his  bailiffs,  even  though  he  has  taken  an 
indemnity  from  them.  Brown  v.  Copley,  13  Law  J. 
Rep.  (n.s.)  C.P.  164;  7  M.  &  G.  558  ;  8Sc.  (n.8,) 
350;  2  Dowl.  &  L.  P.C.  332. 

The  Middlesex  County  Court  Act  (23  Geo.  2. 
c.  33.)  does  not  apply  to  cases  in  which  the  cause 
of  action  arose  within  the  city  and  liberty  of  West- 
minster. The  common  law  jurisdiction  of  the 
Middlesex  County  Court  is  not  taken  away  by  the 
23  Geo.  2.  c.  33. 

QttdTtf— Whether  the  19th  section  of  23  Geo.  i. 
c.  33.  (which  deprives  the  plaintiff  of  costs,  where 
he  recovers  less  than  40«.  in  the  superior  courts,) 
applies  to  a  verdict  on  a  plea  collateral  to  the  merits 
of  the  action,  as  a  plea,  puis  darrein  continuance,  of 
the  non -joinder  of  a  co- contractor.  Todd  v.  Emly, 
11  M.  &  W.  610;  2  Dowl.  P.C.  (n.s.)  1045. 

(C)  BoKovoH  Court. 

The  Borough  Court  of  Liverpool  is  an  inferior, 
and  not  a  superior  court ;  and  therefore  the  pen- 
dency of  an  action  in  that  court  is  no  answer  to  an 
action  for  the  same  cause  in  one  of  the  superior 
courts.  Laugh  ton  or  Laugktor  v.  Taylor,  10  Law  J. 
Rep.  (N.s.)  Exch.  67;  6  M.  &  W.  695;  8  Dowl. 
P.C.  776. 

(D)  Court  Barok. 

If  an  action  be  brought  in  a  superior  court, 
which  might  have  been  brought  in  the  court  baron 
of  High  Peak  and  Castleton,  the  Judge,  before 
whom  it  is  tried,  upon  proof  that  the  defendant 
resided  within  the  jurisdiction  of  the  court  baron, 
is  bound,  subject  to  the  exceptions  in  33  Geo.  2. 
c.  31,  to  nonsuit  the  plaintiff,  independent  of  any 
issue  raised.  Hildyard  v.  Webster,  14  Law  J.  Rep. 
(N.s.)  C.P.  94 ;  1  Dowl.  &  L.  P.C. 950. 

(E)  Court  of  Conscience. 

Where  an  act,  establishing  a  court  of  conscience, 
provides  that  "  that  no  action  or  suit  for  any  debt 
not  amounting  to  40*.,  and  recoverable  by  virtue  of 
this  act,  shall  be  recoverable  against  any  person  in 
any  other  court  whatsoever,"  the  defendant  may 
plead  this  objection  ;  but  if  he  omit  to  do  so,  and 
judgment  is  against  him,  the  Court  will  not  enter  a 
suggestion  on  the  record.  Reynolds  v.  Tollmant  1 1 
Law  J.  Rep.  (n.s.)  aS.  94 ;  2  aS.  644. 

(F)  Debt  on  Judgment  op. 

In  an  action  of  debt  on  the  judgment  of  a  county 
court,  the  declaration  stated,  that  at  a  county  court 
of  the  sheriff  of  the  county  of  C,  held  at  C,  in  and 
for  the  said  county,  and  witliin  the  jurisdiction  of 
the  said  court,  the  plaintiff  levied  his  plaint  against 
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ihe  defend»n|.  in  ■  pl»  of  debt,  for  a  cause  of  icliDii 
•riiiiift  lo  tlie  pi  si  II  liff  within  the  jurisdicHon  of  the 
uid  court,  and  anch  proceedinga  were  thereupon 
b«d,  &C.,  aUiing  the  judgment :— Held,  on  demiir- 
rer,  first,  that  an  sctiot>  of  iltbl  would  lie  upon  luch 
judgment  i  secondly,  that  the  declaration  wm  not 
bad  in  oiiiilting  lo  sUle  tliat  the  defendant  resided 
within  the  jurisdiction  of  the  court,  and  had  not 
been  auminoned.  IfUliami  v.  Jimfi.  !♦  Lav.  J,  Rep. 
(M.a.)  Kich.  1*5  ;  13  M.  S(  W,  li28. 


INFORMATION. 
[See  iNTRuaioN — Quo  Wahkanto.] 
(A)  At  the  Suit  or  thi  Attorhby  Gbnkbil. 
(Bj  Ckiuinal  Inforuation. 

(a)   fVhtngra^hdymgmrTal. 


t.  Dtlaii 
Id  an 


1  Ci<llege,iQrK.  255. 


infon 


e  of  li 


t  the 


it  of  the  Cro 


iuity  t. 


1838,  and  afterwards 
discharged  >  rule  obtained  hy  the  de'fendantB, 
taaier  term,  IBt2,  for  setting  down  the  cause  I 
(rial,  at  the  «i[lings  after  that  term.  Kegiaa 
Rny.  11  L»*  J.  Rep.  (n.s.)  Exch.  317  i  !)  M.  &  1 
7<i<i[  2Dowl.P.C.(N.8.)232. 
^  In  ail  information,  at  the  auit  of  the  Attorn 
It  the  defendant  for  penaltiet 


had  been 


dcfendan 


.  ill,  s 


a  shell 


ouldn 


The  Court  made   the   nil. 
related  to  the  taking  of  the  i 


b salute   «>   far 
minalion,  but  d 
Tht   Allen 


18M,&W.67ti;  2Dowl 

An  information,  at  the  suit  of  the  Attorney 
General,  staled  that  the  Queen  wat  seised  in  her 
demesne  as  of  fee  of  and  in  Waltham  Forest ;  and 
that  the  Queen  and  het  ancestors  had  enjoyed  the 
•aid  forest,  and  the  game  of  wild  beasts  and  fowls 
of  forest,  chaseand  warren  in  the  aaid  forest,  and  all 
riphts,  &c.  without  disturbance,  &c  That  the  de- 
fendant  unlawfully  made  a  fence  and  ditch  on  the 
soil  of  the  forest,  and  inclosed  live  acres  of  the 
forest,  and  encroached  and  usurped  thereupon,  and 
separated  the  same  from  the  residue  of  the  forest,  to 
the  great  injury  and  disturbsnee  of  the  Queen,  in 
her  forest,  to  the  great  danisgo  and  destruction  of 
the  vert  nnd  venison  in  the  forest,  and  to  the  disin- 
herison of  the  Queen. 

&,,A/r— That  ihe  plea  of  not  guilty  to  this  infor- 
maiion  was  not  a  bid  plea.      Tht  Allonry  General 

»  S"3o.'* '■"'■''"•■ '■■'■■■"^•-"'- ="  ^ '*  •"■ 


(B)  CRiMiifAL  In 

(a)  tVhtn  grmUd, 
In  order  to  maintain  an  ap| 
information,  the  party  appiyi 
wholly  in  the  hands  of  Ihe  I 
whatever  make  libellous  till 
Btgiwi  V.  thi  NollinghanJeun 
The  Conrt  refused  a  crimii 

dulently  to  remove  to  anolhe 
remedy  being  by  indictmenL 
J.  Rep.  (N.s.)  M.C.571  2  De 
An  article  having  appeart 
paper,  containing  severe  oh 
conduct  of  a  jury  in  finding 
alleged  lo  be  directly  against 
roan  of  the  jury  wrote  b  si: 
subject  of  such  article,  addri 
Tie  TiK 


A   copy  of  this 
the  sanction  or  ! 


(A)  At  the  St;rT  or  tax  Attobnky  Qsnbral. 

An  information  alleging  an  abuse  in  the  internal 
reguUtioni  of  a  charity,  dismissed,  on  the  ground 
that  they  were  the   proper  subject  for  the  iiiter- 

ence  of  the  special  visitor.    T/it  Alloriug  Geaeral 


nfom 


1  againi 


e  pnn 


The  Timet 
Ihe  rule,  on  the  ground  that 
appear  by  the  affidavits  of  th 
were  not  aware  of  the  intend' 
foreman's  letter,  of  which  a  c 
them,  or  that  they  had  interfi 


peared  that  the  applicant  wa 
officer  of  this  eoarl,  and  the 


retused  to  interpose  its  entrao 
Ihe  applicant,  but  left  him  to  I 
roent  or  action  at  law.  Reg 
Dowl.  P.C.  (M,B.)  70*. 

(i)  Agaiiut  Mag 
The  Court  refused  to  grant 
information  for  worda  spoke 
charging  bim  with  oppression 
not  being  spoken  at  the  time 
ofHce,  and  not  therefore  amoi 
diate  obstruction  of  Iha  adnii 
Ex  parte  the  Duke  af  Marlboro 
(N.B.)  M.C.  105  r  5  as.  955. 


When 


against  magistrates,  llie  quest 
nut  whether  their  ads  be  found 
be  stricliy  correct  or  not,  hu 
influenced  by  corrupt,  oppress! 
or  acted  in  error,  and  from  m 
latter  case,  the  Court  will  not  g 
V.  Badgtr,  12  La«  J.  Rep.  Is. 
■168. 


INJUNCTION— (Special  Ikjukctiok). 


835 


(c)  Time  for  momng  ftr. 

The  appliCADt  for  a  criminal  iDfonnaticm  must 
auie  hla  motion  either  in  the  term  immediately 
•acceediog  the  time  when  the  circumttMioes  come 
to  his  knowledge,  or  so  early  in  the  next  term  aa  to 
ailbrd  the  defendant  a  reasonable  opportonity  to 
shew  caaie  in  that  term.  R^glna  T.  Harru,  IS  Law 
J.IUp.(i(4.)^C.162. 


INJUNCTION. 
(A)  Special  Ivjuhction. 

(B)  To  EESTBAIN  PROCEEDINGS. 

(C)  EXTBNDINO  AND  COMTINUIVO. 

(D)  Breach  of. 
(£)  BisaoLyiNo. 
(F)  Pbactice. 


Plaintiff  is  entitled  to  an  injunction,  if  defendant 
does  not  appear  within  eight  days,  or  answer  within 
eight  days  from  appesrance. 

Plaintiff  in  possession  of  common  injnnetion  may 
obtain  one  order,  as  of  oonrse,  to  amend  without 
prejudice.  Orders  of  8th  of  May  1845,  LIX.,  LX.  i 
14  Law  J.  Rep.  (n.8.)  Ch.  290 ;  7  Bea.  xIt.  ;  1  Ph. 


(A)  Special  luirmcriov, 

iTwutal  ▼.  Boothby,  4  Law  J.  Dig.  286 ;  10  Sim. 
SA  Hooper  T.  Broderiek,  4  Law  J.  Dig.  286 1  U 
Sim.  47.  Bickford  t.  Skewet,  4  Law  J.  Dig.  285 1 
4  M.  &  Cr.  49&  Jfortham  Bridge  and  Road  Company 
V.  Londoa  and  Seuthampton  Haiiway  Company ^  4  Law 
J.  Dig.  286;  11  Sim.  42.] 

Where  a  Teasel  haa  become  Enable  to  proceed  on 
her  voyage  without  repairs,  the  ownere  of  goods 
•hipped  on  board  the  vesael  may  obtain  the  assist* 
auce  of  Uie  Court  to  restrain  the  captain  from  sell* 
log  the  cargo.  But  before  the  Court  will  grant 
such  assistance,  the  plaintiffs  most  shew  their  title 
to  the  goods,  and  must  settle  with  the  oaptain  for 
what  is  dneto  him,  and  must  exonerate  the  captain 
from  his  contract  to  deliver  the  goods  at  their  plaoe 
of  destination,  and  from  all  liability  on  the  bills  of 
lading.  Rayne  v.  BenetUet,  10  Law  J.  Rep*  (n.8.) 
Oh.  297. 

A  copyholder  applied  for  an  ii^notion  to  restrain 
the  lessee  of  the  mines  of  coal  and  ironstone  within 
the  manor  fh)m  working  the  mines,  so  as  to  injure 
the  copyholder's  houses.  The  lessee  claimed  the 
right  of  working  the  minea  without  being  liable  to 
give  the  copyholders  any  compensation  for  damage 
which  they  might  sustain.  The  mines  had  been 
▼orked  for  many  years.  The  Court  refused  an 
injunction,  but  directed  an  action  to  be  brought  at 
the  next  assises,  to  try  the  right  which  was  in  dia- 
pute.  HUioit  V.  Lord  Grantnlle,  10  Law  J.  Rep.  (n.8.) 
Ch.  S98 ;  4  Bea.  180 ;  1  Cr.  &  P.  283. 
^  An  injunction  to  restrain  the  piracy  of  a  publica- 
tion to  which  the  plaintiff  would  have  been  otherwise 
entitled,  was  refused,  on  the  ground  of  delay  in 
making  the  application.    Lewis  v.  Chapman,  3  B^a.' 

m. 

An  sgreement  by  a  solicHor,  for  valuable  Cousi* 
deMtlon,  not  to  practise  as  a  solicitor  in  any  part 


of  Great  Britain  for  twenty  years,  held  valid;  and 
an  ixg unction  granted  to  resteain  a  solioitor,  who 
had  sold  his  businesa  on  those  terms,  from  prae* 
tising  in  any  part  of  Great  Britain,  and  from 
endeavouring  to  induce  any  persons  who  were 
elients  of  the  former  and  present  firm  to  cease  to 
employ  the  latter  as  their  attomies  or  solicitors. 
WkUtaker  v.  Howe,  8  Bea.  888. 

Where  there  are  two  rival  works  the  Court  will 
restrain  the  proprietor  of  one  of  them  from  adver- 
tising it  in  terma  calculated  to  induce  the  public  to 
believe  that  it  is  the  other  work,  but  will  not  re- 
strain him  from  publishing  an  advertisement  tend- 
ing to  disparage  that  work.  Seeley  t.  Fieher,  10 
Law  J.  Rep.  (n.8.)  Ch.  275  ;  11  Sim.  581. 

Where  the  rights  of  the  plaintiff  and  defendant 
are  legal,  the  plaintiff,  in  asking  for  an  injunction 
to  protect  him  from  a  violation  of  his  alleged  legal 
rights,  ought  to  shew  that  the  right  has  been  estab- 
lished, or  that  having  had  no  means  of  establishing 
it,  but  the  right  being  primd  facie  well  founded,  the 
interference  of  this  Court  is  necessary  to  prevent 
that  species  and  extent  of  mischief  which  this  Court 
calls  irremediable  before  the  right  can  be  estab« 
lished  by  legal  proceeding.  Hiliom  r.  GramvUle, 
4  Bea.  130. 

An  injunction  in  a  suit  for  specific  performanoe 
to  restrain  a  vendor  from  letting  or  selling  the  estate 
was  refused.     J\tmer  v.  ff rights  4  Bea.  40. 

The  master  and  part  owner  of  a  ship  purchased 
goods  during  the  voyage,  which  hia  answers  stated 
were  purchased  out  of  private  property  and  the 
profits  of  private  trade  during  the  voyage ;  but  the 
Court  considering  there  were  strong  grounds  for 
thinking  that  the  goods  were  purchased  with  part- 
nership property,  or  with  money  fbr  whiefa  the 
defendant  was  accountable  to  the  partnership,  and 
that  they  belonged  to  the  partnership,  restrained 
him  from  receiving  the  goods.  Cfardner  v.  WCat- 
cKeoHf  4  Bea.  534. 

A  bill  stated  that  the  plaintiff  had  appointed 
£  W  to  reside  in  a  house,  and  hold  possession  of 
certain  furniture  therein,  as  his  agent ;  that,  in  the 
absence  of  the  plaintiff,  the  defendant  £  W,  col- 
luding with  the  defendant  R,  had  assig^ned  the 
same  to  R  as  a  security  for  money  advanced ;  and 
that  R  threatened  and  intended  to  sell  the  same : — 
Held,  upon  general  demurrer,  that  the  plaintiff 
was  entitled  to  an  injunction  against  £  W,  as  his 
agent,  from  parting  with  the  goods,  and  embar- 
rassing the  title  of  the  principal,  and  that  the  right 
to  the  injunction  constituted  sufficient  equity  to 
sustain  the  bill. 

The  right  to  be  protected  in  the  use  or  enjoyment 
of*  property,  in  specie,  is  not  confined  to  articles 
possessing  some  peculiar  or  intrinsic  value.  Wood 
V.  Roecliffe,  13  Law  J.  Rep.  (n.s.)  Ch.  203;  3  Hare» 
304. 

The  grantor  of  an  annuity  had  admitted,  in  his 
answer  to  a  bill  in  Chancery,  that  the  annuity  was 
a  subsisting  charge  on  his  estates,  and  the  decree 
and  proceedings  in  the  suit  had  treated  the  annuity 
as  valid.  Under  those  circumstances,  the  grantor's 
devisee  was  restrained  from  proceeding,  at  law,  to 
set  aside  the  annuity  for  want  of  a  memorial.  Ao- 
berts  V.  Madocks,  IS  Sim.  549. 

An  injunction  was  granted  to  restrain  the  publi- . 
cation  of  a  book  called,  The  Modem  Poets  of  the  19th 
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biidge  for  the  ferry  gave  the  owner  of  the  bridge  no 
right  of  action  against  persons  evading  the  tolls, 
yeti  if  he  were  entitled  to  recover  penalties  against 
offenders  under  the  act,  d«  die  in  dittn,  the  Court 
woald  protect  him  by  injunction  from  the  infringe- 
ment of  his  right 

That  as  no  action  oould  be  brought,  under  the 
act,  by  the  pIsintiiF  against  the  railway  company, 
in  respeet  of  the  alleged  wrongs,  the  Court  would 
not  simply  leave  the  nlaintiff  to  proceed  by  distress, 
in  order  that  his  legal  right  might  be  tried  in  re- 
plevin, but  would  direct  an  isaoe  to  try  such  right, 
and  require  the  defendants  not  to  raiae  any  objection 
at  Uv  on  the  ground  that  the  alleged  wrong  was 
done  by  a  corporation. 

That,  where  the  opinion  of  the  Court  was  not 
clearly  for  or  against  the  plaintifl^  it  would  be 
governed  by  the  balance  of  inconvenience  on  either 
side  in  granting  or  refusing  the  injunction ;  and 
where  the  damage  to  the  plaintiff  was  shewn  to  be 
imail  in  amount,  the  Court  would  not  prejudice  the 
legal  question  by  granting  the  injunction,  but 
would  require  an  account  to  be  kept  pending  the 
trial  at  law.  Cory  v.  the  Yannouth  tmd  Norwich 
Bmkmg  Coif^tttHy,  3  Hare,  593. 

A  ship  belonging  to  the  defendants,  registered 
io  the  port  of  London,  sustained  serious  damage  on 
her  voyage  to  New  Zealand,  and  on  her  arrival 
there  was  surveyed  and  pronounced  not  seaworthy. 
The  master  was  unable,  either  by  loan  or  bottomry, 
to  raise  money  for  her  repair,  and  be  at  length  sold 
the  ship  to  the  plaintiffs,  and  on  receiving  payment 
of  the  purchase-money  by  a  bill  of  exchange  in 
London,  executed  to  them  a  bill  of  sale  of  the  ship. 
The  plaintiffii  repaired  the  ship  and  sent  her  to  Eng- 
land with  a  cargo.  The  defendants  refused  to  ratify 
the  lale  or  consent  to  the  registry  of  the  ship  in  the 
plamtifi'  names,  and  on  the  arrival  of  the  ship  in 
the  port  of  London,  the  defendants  put  several  men 
on  board  to  take  possession  of  the  ship  and  cargo 
for  them.  The  plaintiffs  thereupon  applied  for  an 
hyunction  to  restrain  the  defendants  from  interfering 
with  the  ship,  or  removing  her  out  of  the  jurisdic- 
tioD,  and  for  a  manager  and  receiver  of  the  ship 
snd  cargo : — Held,  that  the  plainti£&  had  no  equit- 
sble,  as  distinct  from  a  legal,  title  to  the  ship,  and, 
inainiuch  as  their  title  (if  they  had  acquired  any) 
vas  a  purely  legal  one,  and  the  case  of  interference, 
if  wrongful,  was,  therefore,  a  mere  trespass,  the 
Coart  would  not  interfere  in  favour  of  the  plaintiffs 
by  injunction. 

That  the  plaintiff,  according  to  the  case  made^on 
the  motion,  if  they  failed  at  the  hearing  to  establish 
their  ri^t  to  the  ship,  would  bo  entitled  to  eqnit* 
*ble  relief  in  respect  of  the  bill  of  exchange  given 
for  the  purchase-money ;  and  that  they  wereentitled 
to  have  the  trial  of  the  legal  right  put  in  a  course 
for  determination,  and  to  have  the  property  protected 
in  the  mean  time. 

Sembk — In  such  a  case,  (independently  of  the 
lolief  in  respect  of  the  bill  of  exchange,)  if  engage- 
ments had  been  contracted  of  which  the  oonduet 
pf  the  defendants  would  prevent  the  fulfilment,  and 
if  there  could  be  no  adequate  compensation  to  the 
plaintifib  in  damages,  or  if  the  defendants  were 
about  to  carry  away  or  destroy  the  property,  the 
Court  might  interfere  by  injunction.  Ridgwiy  v. 
^^•^erfo,4  Hare,  106. 
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On  a  motion  made  on  behalf  of  the  minority  for 
an  injunction  to  restrain  the  migority  of  the  mem- 
bers of  a  corporation  from  surrendering  their 
charter,  with  a  view  to  obtain  a  new  charter,  for  an 
object  different  Arom  that  for  which  the  original 
charter  was  granted,  the  Court  granted  the  ii\junc- 
tion  until  the  hearing.  Ward  v.  the  Society  qf  At^ 
tomiM,  1  ColL  370, 

Mandatory  injunction  in  effect  compelling  a  rail* 
way  company  to  pull  down  walla  which  they  had 
built,  in  order  to  prevent  another  railway  oompany 
fnnn  crossing  their  line. 

A  railway  act  gives  power  to  the  A  companyito 
build  a  bridge  across  the  line  of  the  B  company, 
provided  that  the  width  between  the  abutments  of 
the  bridge  is  not  less  than  twenty- six  feet  At  tho 
point  where  the  bridge  is  to  be  built,  the  land  of 
the  B  company  is  forty-seven  feet  wide.  The  A 
company  have  no  right,  within  the  meaning  of  the 
act,  to  build  the  abutmenta  of  their  bridge  upon  the 
land  of  the  B  company;  but,  having  purchased 
adjoining  land  for  that  purpose,  thev  have  a  right 
at  law  to  the  temporary  use  of  the  land  of  the  A 
company  for  the  purpose  of  their  building;  and 
quart,  whether  this  Court,  on  motion  for  an  injunc- 
tion to  restrain  the  obstruction  of  the  works,  baa 
not  jurisdicti<m  to  award  and  secure  to  them  pos- 
session of  such  temporary  easement 

An  arbitrator  appointed  by  certain  acts  of  Par- 
liament made  an  award,  which  was  resisted  by  one 
of  the  parties  interested,  as  being,  and  was,  in 
fact,  without  any  fraud  in  the  arbitrator,  invalid  :**- 
Held,  that  this  circumstance  did  not  affeet  the 
validity  of  a  subsequent  award  made  in  the  same 
matter  between  the  same  parties.  The  Oreat  North 
qf  England,  Sj^,  Junction  RttUway  Compomy  v.  the 
Clarence  Railway  Company,  I  Coll.  C.C.  507. 

An  injunction  to  restrain  a  party,  claiming  by  an 
adverse  legal  title,  ttom  committing  acts  of  trespass, 
alleged  to  be  productive  of  irreparable  waste,  was 
refused,  under  the  special  circumstances  of  the  caae. 

SemUe — That  although  a  man  be  in  full  and  oom* 
plete  possession  of  an  estate,  by  a  title  adverse  to 
another  who  claims  it  against  him,  and  there  be  no 
privity  between  the  partiea,  and  the  party  in  pos- 
session swear  that  his  own  title  is  just  and  valid,  or 
that  the  title  of  his  adversary  is  unjust  and  invalid, 
that  state  of  things  does  not  prevent  a  court  of 
equity  from  interfering  (before  judgment  at  law  or 
decree  in  equity)  to  restrain  the  party  in  possession 
from  committing  waste  upon  the  inheritance. 

Quare — What  is  the  present  extent  and  effect  of 
the  writ  of  etirepement^  Haigh  v.  JaggoTf  2  Coll. 
C.C.  231. 

A  &  Co,  at  Calcutta,  wrote  to  their  agents  kt. 
London,  requesting  them,  if  in  possession  of  funds^ 
to  hold  them  at  the  disposal  of  M,  who  was  a 
creditor  of  the  Calcutta  firm.  A  &  Co.  aflerwardr 
consigBed  a  vessel  to  another  agent,  with  directions 
to  make  the  proceeds  available  to  M,  and  they  in- 
formed M  of  these  directions.  A  &  Co.  afterwards 
revoked  their  instructions  respecting  the  payment 
of  M,  who  thereupon  filed  a  bill  claiming  a  lien  on 
the  proceeds  of  the  sale  of  the  vesseL  A  motion 
for  an  injunction  to  restrain  the  agent  from  remitting 
the  proceeds,  and  for  a  receiver,  was  revised.  Mal- 
colm V.  Seott,  14  Law  J.  Rep.  (n.8.)  Ch.  57. 

L  3r  S  (partners)  and  W,  being  owners  of  a  ship 
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d  it  t6  iHe  e»phi$B.  The  ofpitSff  tMmedtt ' 
lii»i^pdD/  or  «  xif^t  df  vet-off'agaiiMC,  thettnuMnt 
of  the  bill,  for  disbursementa  trfakh  be  iMdlBlide" 
on  account  of  the  ahip^  flind  threatened  W  bring  an 
a^on  against  the  acceptor  for  the  money  due  on 
the  bill.  The  Court  grafted  an  injunctioii  to>  re- 
strain the  actSofL  LUierr,  Papk,  11  Ski.  8416. 
"A  being  a  enditnr  of  B  fo  the  amount  of  iSOOIT 
gare  a  Terbal  dire^tj^n  to  B  to  hold  ttiat  sum  ht 
the  benefit  of  C,  attd  Bin  |i^rt  exMulSoii  of  llie  troi^ 
adranced  10^  pait  thereof  to  C.  Upon  tbo  death 
of  A,  bia  admioiBtntor  bMiigfft  an  action  agsinat 
B  io  recorer  thfc  mone^.  C  then  filed  a  MH  againet 
B  and  the  administrator ;  and  it  was  held,  upon 
ttotion,  that  C  wsa  entitled  to  an  injunction  against 
the  administrator  to  stav  lihe  ptoceecKnga  at  law. 
Maefaidkn  ▼.  Jtnkhit,  1  Ph.  IM ;  affirmed,  11  LttW 
},  Rep.  (1I.S.)  Ch.  2B1 ;  1  Hare,  458. 

A  plaiotiffwbo  has  obtained  the  common  injunc- 
tion cannot  sustain  it  on  g^unds  contained  in  tb« 
answer,  but  not  stated  in  his  bill.  Cr§fy  ▼.  ^eoeOH, 
n  Sim.  99. 

'Where  a  decree  fbr  the  administration  of  a  teata* 
tBHt  estate  was  obtained  fa  a  creditors'  auxt,  which 
decree  did  not  bind  the  teatator'a  real  estate,  the 
Court  refused  to  prevent  a  second  aoit,  fat  the 
administration  of  the  estate  of  the  same  teatator, 
from  bdng  proeecoted.  Jonet  Y.  C7od^,  11  Law  J. 
Bct).  (ir.8.)  Ch.  15. 

A  creditor  of  a  teatator  filed  a  bill  against 
thr  exeentor  for  administrataon,  and  obtained  an 
injunction  and  receiTer.  The  plaintiff  was  found  a 
erecfitor,  and  the  eause  waa  heard  on  ftirther  direc- 
fions,  but  the  injunction  and  receiver  were  not 
continued.  The  exeentor  afterwards  brought  an 
action  at  law  against  the  plaintiff  fbr  monies  doe 
to  the  testator.  The  Court,  bj  injunction,  sum* 
marilyrestnined  the  proceeding.  O^l^ldv,  Cobbetty 
5  Bea.  182. 

Where  parties  in  possession  of  an  easement  filed 
t  hffl  to  reatrmn  the  owner  of  liie  land  fVt)m  pro- 
ceeding with  an  action  of  trespass,  alleging  three 
ground  of  defence  to  the  aetion,  two  of  which  were 
legal  and  one  equitable,  this  Oonrt  allowed  tiie 
action  to  proceed  to  judgment;  inasmuch  as,  if  the 
legal  grounds  of  the  defence  should  be  sustained, 
meinterpofeition  of  this  Court  would  be  unnecessary, 
Knd  if  they  should  not  be  miatained,  and  it  should 
Aoefbte  become  necessary  to  entertain  the  equit- 
ible  question,  this  Court  would  know  what  amount 
of  damages  a  jury  had  assessed  as  a  compenaation 
fiir  the  easement,  and  be  enabled  to  secure  that 
atnoont  until  the  hearing  of  the  cause.  Barnard  v. 
WaiOg,  1  Cr.  8r  P.  85. 

An  injunction  granted  to  restrain  proceedings  dt- 
Mcted  in  an  issue  at  law  by  a  Judge  of  the  Court  of 
^teeen's  Bench  under  the  Interpleader  Act  Lang^ 
fM  y.  Horton,  8  Bea.  464l 

A  filed  a  bill  against  B,  to  restrain  him  from 
ivorking  mines  in  such  a  manner  under  A*b  houses 
as  to  cause  damage  thereto,  and  an  order  was  made 
hy  the  Court  that  a  motion  for  an  injunction  against 
B  should  atand  oyer  till  further  order,  and  that  A 
lAionld  be  at  liberty  to  bring  an  action  against  B 
touching  the  working  of  the  mines,  and  that  B 
shoold,  on  the  trial  of  the  action,  admit  that  the 
woitifll^  of  the  minea  had  caused  damage  to  the 
buQdationa  of  A'«  hoosea.    A,  belbtnplea  bad  been 


pleaded,  dl«d,^and  C;  hlsi'«m<  And  oMmhtiry  biirj' 
dulyrsyfyedHi^'suatWitkis  oomt^'atid  ob«yned  an 
order  thsit  he  should  he  al;  liberty  toproseeiite  th^' 
last^mentloi^ed  otdeir,  either  by  oontkmlng  te  aMioA 
already  oommeneed  by  A  against  {Bi  otf  othttrwlae: 
by  bringing  a  freiib«ction  in  his  awn  name  kgaihaT' 
tho  defendant)  upotv  tho  tMws  of  that  ontor*  >  C' 
having  elected  to  ptos^oute  the  aistion  alroady-coBi-^ 
neneed  by  A,  and  the' J«dge  fttctsnmion  Urn  having 
deeKaed-  mdclng  atiy  <^der  ngnhMt  Cj  obliging  hlnv 
to  find  secwrity  fbr  oosta,  the  Osort,  ^n  applioa^' 
tien  fflsdeonb^alfof  BrtirderM  the  preoeedings 
in  tiie  aMion  to  be  stayed  until  A'had  givtn  «ee»>^ 
rity  to  B,  beibre  tbe  Masteis  ibr  lh«  costs  of  the' 
aotion.  Hilkm  t<  lAr^QrmMe,  1 1  Law J^Rep. <ir<B^)< 
Ch.  888,*  5BM.208. 

After  nn  estatii  has  been  fuBy  adhninistefed  in 
libis  Conrt,  the  exiscutot  will  not  ho  permitted,  with«> 
0<it  the  leave  of  the  Conn^  to  pvosocute  «i  ae^on 
to  recover  part  of  the  testitoifs  property  from  ti 
party  ta  the  snit    Ofttffeidv.  Cbfrdelfj  6  Bea.  5}5k 

A  pnrchaaer  under  the  Oemrt  not  being  able  tO' 
obtain  an  aeOonnt-beoh  to  bo  delivered  over  to  hintr 
•o  whtob  he  was  entitled,  wnder  his  contmot,  broughn 
an  aetion  oi  trover  against  some  parties  to  the 
eause.  He  was  restrained  by  ii^ttetlon.  Shthbt  V. 
Sargont  4  Bea.  90. 

'  A  B,  very  soon  after  ooming  of  age,  waa  induOed 
by  C  D,  his  superior  offieer,  to  accept  bills  fbr 
8,0001.  at  two  months,  fbr  hie  accommodation,  whioh 
were  honoured  by  C  D  to  B  F,  a  money  lenderi  in 
pajrment  of  a  debt  of  2,5901.  £  P,  who  was  privy 
to  the  transaction,  afterwards  agreed  to  arrange  the 
renewal  of  these  and  another  biU  for  5001.  for 
twelve  months,  in  eonsidetfation  of  A  B's  promissory 
note  for  2,500^,  payable  in  tinree  years,  which  sum 
B  F  charged  fbr  his  expense  and  tronble.  E  P  was, 
vnder  the  circumstances,  restrained,  till  the  hearing, 
from  suing  for  tho  2,500^  Llotfd  r.  Cktrk,  6  Ben* 
809. 

The  goods  of  the  defendant,  and  the  lease  of  cev- 
tain  premises  belonging  to  him,  were  taken  in  exeou* 
tion  under  nJL/a,  and  sold  ?  the  plaintiffbecame  pur- 
chaser of  the  term,  and  was  put  into  possession  of 
the  premises  by  the  sheriff,  but  no  assignment  of 
the  term  was  otherwise  made.  The  defendant  after- 
wards brought  ejectment  and  recovered.  The  plain- 
tiff filed  his  bill  to  restrain  proceedings  in  the  ^ect* 
ment,  and  moved  fbr  Ae  injunction  npon  the  answer 
by  which  the  defendant,  admitting  the  plaintiff^s 
case,  insisted  upon  alleged  irregularities  in  the  ex^ 
ecution  of  the  ^. /a.,  which,  it  was  argued,  rendered 
the  proceedings  in  that  execution  invalid  at  law. 
The  Court  granted  die  injunction,  wiA  liberty  to 
the  plaintiff  to  take  such  proceedings  at  law  as  he 
might  be  advised  to  perfect  his  title.  J&nt§  r. 
Hughe$^  1  Hare,  883. 

A  testator  charged  annuities  exclusively  on  his 
real  estate,  tJie  legal  eatate  of  which  he  defvised  to 
trustees,  upon  trust  to  pay  the  rent  to  or  permit  tbe 
same  to  be  received  by  one  for  life,  with  remainders 
over.  On  the  testator's  death,  the  tenant  fbr  life 
toc^  possession  of  the  estate  and  the  title  deeds, 
and  he  kept  down  the  annuities,  but  cut  some  tim- 
ber. The  trustees  acquiesced  for  four  years,  but 
afterwards  proceeded  by  action  to  recover  tbe  deeds 
and  to  receive  the  rents.  The  Court,  by  motion, 
restrained  tbe  procee^Hbga,  ^n  the  tenant  for  life 
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rlnkiTi^  Ijr  Vfe]i  down  the  simuiti*",  not  to 
t  leitlCB  of  cut  timbet  without  the  consput  of 
ruateCB,  and  bringing  the  deedt  into  court.  - 
here  a  testator  devkes  thf  IcrhI  estale  to  Irus- 
and  jriTesio  alnisDtfor  lifcRn  «]nitablo  ntnle 

t  itot  to  cnt  timhet  wliholit  the  consent  of  the 
eei.     Draloit  ^.  Oi-nim,.  7  Bea.  .188.  '■■ 

lepUintifTsartvancWl  Bf vera!  sums  of  mOticy  to 
,  and  W,  oD  security  of  shipnients  coming  to 

at  return  reniittancea  ftoin  tlieir  correspon- 
:  in  Hayli,  »hicli  shipmentB  thrv  direcleri  the 
ian  hoiise  to  eoniign  t»  ihc  plaiiiliils.  Tiie 
ian  house  was  informed  of  the  contracts,  and 
ised  the  plnintiirs  to  make  tlic  remiitaiicca  ac 
nglf.  In  June  1813  ■  cargo  of  ffoodi  was 
.red  by  the  Haytian  house  as  return  Temit- 
«!  and  theydirecled  the  jilsimifft  to  insure  « 
tf  the  cargo  on  Hceount  Of  S,  and  Informed  W 
1  ppTt  of  the  cargo  wa<t  intended  for  him,  which 
immunicaied  to  the  plnintilRi.  The  resident 
cr  in  the  Haytian  house  died  in  June  ]8t3, 
the  cargo  had  been  shipped,  but  before  it  naa 
;ned;  and  hia  admin inralrix  conaiii^ed    lbs 

to  B,  in  London,  under  nhote  orders  it  was 
md  by  whom  the  proceeds  were  receired  in 
Tibet  1842.  S  &  Co.,  creditors  of  the  Haytian 
',  on  Ihe  2flth  of  Angint  1842,  attached  by 
ti  BttachmenI,  according  to  the  custom  of 
on,  the  goods  of  the  Haytian  honso  in  B's 
I.     By  a  letler,  dated  the  7th  of  September 

the  lurrivinit  partner  in  Ihe  Haytian  house 
ed  B  to  hold  the  cai^o  for  S,  M,  and  W  in 
n  par(«.  On  a  bill  and  motion  (a  restrain  ' 
roceedlngH  of  S  &  Co.  afcainst  B  in  the  Lord  ■ 
fa  Cotirf :— Held,  that  the  tiKhl  of  ihe  plain.  ■ 
f  any,  was  nn  equitable  and  not  a  lejtal  right ; 
he  plaintiffs  were  entitled  to  the  aid  of  the 

in  the  trial  of  the  right:  and  that  the  pro- 
1^  in  the  Lord  Mayor's  Court  should  be 
iiied  by  injunction.  Celenmrlk  v.  Sltphivi, 
e,  185. 

hcin;t  indebted  to  B  in  the  aum  o{  500L.  ftte 
1  a  Terbal  direction  to  hold  thai  sum  for  the 
lofO.  Upon  the  death  of  A,  his  administra- 
iving  commenced  an  action  against  B,  to 
T  Ihe  mnnej',  C  thereupon  instituted  a  auit  ■ 
t  It  and  the  administrator:— Held,  that  this 

would  interfere  to  restrain  Ihe  eitecutor  from 
ding  at  law,  M-faddtit  v.  Jentym,  12  Law 
),  fK.B.)Ch.  146. 

Court  will  not  restrain  a  party  tVom  pro- 
g  in  an  netion  at  law  upon  an  I  O  U,  which 
i»en  partly  for  money  lent  to  play  at  games 
inee,  not  i'llegai  in  Germany,  and  partly  for 
'  won  at  cards,  suoh  money  not  exceeding 

a  time.  GiaiTitr  r.  CtUtm,  Vi  Law  i.  Rep. 
Jh.fi7, 

answer  to  a  hill  wnt  excepted  to  for  insnfflci- 
ind  the  exception  allowed.  On  the  following 
le  Mailer's  report  of  insuflieiency  *aa  filed, 
I  Ihe  same  day  (he  plaintiff  obtained  an  order 
:nd  bis  hill,  without  costs,  within  three  weeks, 
ending  the  defendanl's  office  copy  of  the  bill, 
lat  the  defendant  shoiiid  answer  the  exeep. 
After 


1  injunction  to  stay  prae«eding9  at  law.  On  nolioa 
'  to  Ktny  trial,  it  waa  held,  that  auch  proFefdiap  ■«: 
'  regular,  and  an  order  was  made  »eoordinBli-.   M- 

iard  T.  SMiih,  13  Law  J,  Hep.  (n.a.)  Ch.  iJ*  - 
'.  As  the  Privy  Council  is  Iheeourt  of  ipptil  fron 
I  the  supreme  court  of  Newfornidland,  «nd  hs)  jurit- 
■  dicliou  '10  Slay  the  eiecntton  of  »  decree  of  Ait 
Courl,  pendin)(  an  appeal,  the  Court  of  Chanceiy 
will  EOt  interfere  by  injunction  on  the  fniuid  of 
error  or  irr^nlarily  in  the  decree  of  tie  ookmiil 

'  'Whether  in  the  ea»  of  error,  shewn  in  lhsjnd|r- 
'  ment  of  the  Court  nf  a  foreign  countrr,  from  wbick 
tliere  was  no  appeal  to  any  of  Her  Majesty'i  emm, 
the  decision  would  be  the  same,  ourre.    HiwM- 


Insi 


V.  Hts, 


sbyc, 


e,  lUO.  - 


d  profits  of  ml  eslaie, 
pan  of  Shich  was  copyhold.  '  The  death  of  the 
last  tenant  having  been  duly  presented  at  the  omit 
baron  of  the  manor,  proclanistions  were  made  (or 
Ihe  next  tenant  to  come  in  and  be  admitted,  sod  no 
person  appearing,  the  batliti*  of  the  maiksr  aas 
ordered  to  seise  the  lands  fnainfu*.  DecUtanna 
in  ejectment  at  the  suit  of  tjie  lord  was  afler^ani) 
served  on  the  terre-tenant ;  but,  on  the  motion  of 
the  receiver,  the  lord  waa  restrained  by  injunciioD 
from  proseciitiiig  the  acdon.  Uttlvn  T.  Lttia.  S 
Hare,  472. 

■"       look,  as  security  for  his  debt  bills  of 


ichange 


i  by  a 


:ccpled  by  the  principal  debtor.  After  ihow  dills 
■  were  dishonoured,  Ihe  creditor  drew  accotnmodalion 
bills  on,  and  which  were  excepted  by,  tbe  principal 
creditor,  but  were  paid  by  the  drawer  when  at 
maturity.  On  a  bill  filed  by  the  surety,  to  restrain 
an  aotion  Bubse<]uently  brought  against  him  m  the 
biile  which  had  been  disbooouted,  the  Court  aliDsed 
the  action  to  proceed,  but  slaved  the  execuiioD. 
Maekinlaih  t.  H'yntl,  3  Hare,  562. 

An  injunction  to  slay  proceedings  in  tbe  Court  of 
Bankruptcy,  under  statute  1  &  2  Vict.  e.  110.  after 
decree  in  this  court,  for  an  acconnt  agiinn  the 
party  taking  those  proceedings,  was  reln.'ed  ocidfr 
special  eireumsuncea.  Perry  T.  Walker,  1 Y.  &CdIL 
C.C.  872. 

Where  executon  pleaded  pine  odiainiitraRf,  to  sn 
action  brought  by  a  creditor  of  theit  testator,  aiil  a 
decree  waa  afterwards  ol>tained  in  a  creditor^  suit. 

obtained,  under  the  cireumstances.  an  injunction  Is 
restrain  the  piosecution  of  tbe  actioru  ytm^i  v. 
ThellnioB,  U  Law  J.  Rep.  (h.s.)  Ch.  83. 

A  entered  into  an  agreement  for  the  purchase  of 
an  estate,  and  paid  a  deposit,  and  entered  iDU> 
possession,  hut  did  not  pay  the  remainder  of  rbe 
pure  base,  money.  -Afterwards,  a  creditor  of  tlie 
vendor  obtained  a  judgment  againsthim,  sued  ootis 
e/e^Ir,and  brought  an  nctinnof  ejectment  against  A. 
A  liled  a  bill  against  the  vendor  and  the  judgiwnl 
Oreditor,  praying  to  have  the  agrecuient  specifiuily 
performed,  and  for  an  iojunciion  to  remain  the 
judgment  creditor  from  proceeding  in  an*  Bctioii 
against  him  :— Held,  thil  he  was  entitled  to  sach 
'   ■         ■         "  .  Neale,  I*  Law  J.  Bep.  (n.i) 


day,  a 


n  the  d 


endan 


Ch.  8 


was  obtained  for . 


n  the 


.  /•  . 
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ifiuti§t\^if9*  .  A  txMivtH  ftiiUi  VIM  AftejTWUfbiiMti- 
■'  >ttited  '  l^ .  ««baujuslt». .  tfw  «fttol^  ofi ,  t|^  oUigoir*  i  in 

.iisn^'iWivTed  OR  tibe.|)da)n||ifi^iD  tb^  nation, ^ yearly 
-"Ihjoet/^edn  liefoM>iyhk^iwUfl|i'<9otiMbe4rMi*i-Ufid, 

v^to  ntttaio  the  pkintiff  M  Uw  £roa»  ppo«ie^ng)to 
ii'tiiAl  iifo«<thff  plfliit  iNifc  tike  trial  ^viair  uken 

to  restrain  him  from  taking  aiiy  further  proceedMigs, 
.lip^o  %eiti^  paid  ki*  c(Mta>«p-.t0  tb»  ilm«  4if  his 
I'lUng'.Btt^  with  iu>ti04  «f  the  <deerQe»    J^$om^  v. 
.-'itmesf  )^ Lair  ^,  [Rep.  '(N.a.)  Ch.  4i 


A.. 


\l 


»*,-7/ 


(C)  ExTENi^rM>  Afitb  donnnviii^. 


.  '  .A  faiUr  was  filed  ^n  (he  Sad  ef  May»  to  restzain  an 
'•actiomtehigbtlhy  ihB  dtfiBndaatrA^aiiiMBft  the  plain- 
:i  itiS  id '  nc«f»r  a  .svm  of  monfcy.  XhQ  aoavror  iras 
V  fiksk,  and  nor  the  2(Klh.of  /«po  folloiriitg,  excieptiiens 
(>'iitiuehi>kBd:'haeB' taken*  to  it  ware  isllowed  by-  the 
'..Maafeer.  Oo  that  day  iktt  plaaatiff  ohtMfled  the 
(M'OBBal  Qfrder  and-  aoinnctioii  for  stay  of  proeeedings 
^.  ia  ihe  aolian  until  anaircc  or  fttither  «Nler»  .  On 
.'  thrfi^th  afi  Jnoe  an  order  was  «htauMd  for  amaad- 
{  ment  of  the  bill  withent  coats,  and  that  the  de- 
'"•  findakita  should 'answev  the  exceptions  and  amend- 
ments together,  without  prejudice  to  the  existing 
t  Btjmation,  tAe  plaintiff  anierttddtig  to  amend  the 
;  irbill  'viiJkin  one  week  fiioiia  that  date,  whioh  was 
.'  dnneu  Hie  defendant  tias  proceeding  to  trial  in 
.  the  action,  and  the  nsnal  affidavit  was  made  as  to 
.r  belief  that  the  di8oef>ery  expecAed  from  the.  answer 
*.  wmdd  be  nateriat  to  ihe  defence  in  .the  actions  it 
/'■■waaietfdsBed^  upon  motion,  that  the  iojunotton 
.  afaeadj  gmnled  might  be  extended  to  stay  tjdaL 
;  dnker  r.  HwdMtm^  12  Law  J.  Rep.  (N.a.)  Gh.  483 ; 
.  6Bea^474,* 

An  injunction  having  heen^gvttited  to  stay  trial, 
'  the  defiondant  pat  in  to  answer  \  the  plaint^  ex- 

-  aepted  to  tlie  answer,  the  exceptions  were  aUowed, 
and  the  plaintiff  obtained  an  ovdar  for  leave  to 
anaend  within  three  week^  and  for  the  defendant  to 
^answer  the  amendmenti  and  esoeptiens  together. 
It  was  now  held,  that  the  plaintiff  was  also  eddtied 

.':•  to  «m  -«rder  to  extend  the  'OOIBdumi  tniitittction. 
r.  Stratford  y.  Lewis;  18  Law  J.  lUp.  (11.8.)  Qh.  -885. 

'  The  Cemt  refused  to-  extend  the  common anjnoo- 
'  -  Hew'to  stay  tdal,  where  the  plainti£^  in  equity^  was 

served  with  notice  of  trial  on  the  28th  of  January, 
. .  bnt  did  net  file  his  bill  tfll  the  16th  of  March,  and 

made  the  melaon  on  thecOramitsion-day  of  >  the 
1   aasftsea  at  which  the  aotion  was  to  be  tried.    Siokes 

V.  Wilam,  12  Sim.  91. 

Tw#  paoties  claimed  a  ted  estate  under  two 

different  wills,  the  validity  of  which  were  in  con- 

'    tBawMay.     An  action  bcoig  brought  against  the 

'  tenant  by  one  of  the  olaimants#  he  filed  his  bill 

«f  ttterplBader  against  both  claimants,  and  obtained 

an  injunction  on  bringing  his  rent  into  court  Some 

delay  hairii^g  ocenrred  in  getting  in  the  answer  of 

■CBe  of  the  defendants,  the  other,  who  had  filed  his 

''  iaoswei%  moved  to  disseise  the  h^unotion,  and  have 

'  the  Rdt  paid  out  to  hink    The  answer  of  the  other 

defendant  having  been  filed  before  the  motion  came 
'   on^  the  Oourt,  ob  the  >notaBn»  dnreoted  an  issue  to 

-  delvmme  the  rigfats  of  the  dcfrodantvattd  -4»n- 


I  /, 


'tin\ied.thfl  ifl^vntt|{ea«n»the  tani^tt  continuing, to 
pny  his  rent*  into  eotti^  Twt^lfy.  y.  U^ojrt,  Z  Bea. 
218, 

The  pendeooy  of  prooeedivgs  before  the  Ju4ge  at 
;iph«mber%  tf^  fiettlei  the  i^eax  ,to  the.  actipn,  i«  j)o 
gresnd  for  varying  tlw.  foriaK.of  th^  order  fpr  ex- 
tending  the   oommon    injnuctioKi,  to   stay   triaL 
WoodaU  V.  WhH^^  3  Ham,  ^h 
:  7hf»  oommpn  m4wm;^<>a  to  4taytiial«  will  i|ot  be 
;  extended  KU  ^ppeam,  (aom  the  pleadjivf,  ceptcary 
V^  tbo  nsmtl  amdavits^,  thsit  the  discovery,  wiU  jtot 
assist  the  defondanfc  at  law  in  his  defipnce  to  tbe 
Qctioft    #M^y  V4J«pA;f«»»«B9A-d36. 

j(D)  Breach  o^. 

\^L  J[ohn'9  CoUege  T^  GurUtrv  ^  L^w  J,  Dig.  290; 
^  M.  &  Cjt.  «97.]  .<      ,.     . 

'•'  A  party,  who  after  notkee^il  an  ii^  unction  haying 
beeoL  awarded  egsinathim  is  guiUy  of  a  breach  of 
it,  may  be  oommitted  without  the  writ  of  injunction 
being  iMroduced  ^BtNfiir^  GanfiUk  )0  Law  J.  Rep. 
<3ii8.)  Cb.  297 ;  1  Cr.  &  P«  9«.  . 

In>  en  action  by  B  egsinst  A,  A  paid  »  sum  of 
meney  into  a  court  of  law,  and  B  obtained  a  verdict 
for  that  sons.  A  then,  obtained  the  common  in- 
jttoctiott  against  B.  £  obtained  from  the  couit  of 
law  H  rule  niri  for  the  payment  of  Ibip  sum  to  him : 
-*-Held,  that  this  was  a  breach  of  the  ii4unction  by 
B.  Br90k9  V.  Pwrtun,  1 1  Law  J.  Hep.  (n.b.)  Ch.  122; 

1  Y.&  Coll.  G.C.  271. 

It  is  a  brebch  of  an  injunction  to  atay  trial,  to 
obtain  an  order  to  change  the  venue-  in  the  action. 
fbfinte  V.  B€nam$ant  13  Sim.  622. 

BHl  by  three  membfire  of  the  Y  Company,  on 
behelf  of  .theaeelves  and  all  othera,  against  the 
L  and  W  Company,  for  m  ancount  and  an  iiij  auc- 
tion to  stay  ptooeedibga  at  laic;  The  consmon 
ii^unotio*  for  wiant  ef  answer  .wae  obtained  to  re- 
atraili  piooeedings  at  law  ageinet  "  the  plaintifiEs," 
touching  any  matters  in  question  in  the  bill,  &c. 
Defendantaao^esoed  i«  the  injunction  for  a  year, 
and  then  commenced  proceedings  by  atdr^  fo/oiat, 
i^ahiat  aeme  members  of  the  Y  Company,  who 
were  not  n«med  aa  p]aijatil&.  On  motion  that  the 
defendents  might  stfmd  committed  for  contempt,  or 
that  tibey  might  be  restiained  from  proceeding  at 
law  against  any  member  of  the  Y  Company, — 
Held,  first,  that  the  prooeedinga  at  law  against  the 
members  of  the  Y  Company,  who  wece  not  named 
ae  plaintiflb  on  the  record,  was  no  breach  of  the 
injunction.  Secondly,  that  the  plaintiflb,  shewing 
that  the  ttcmbera  ef  the  Y  Company  ho-  proceeded 
againtt  stcK>d  in  pneoisely  the  aame  aituation  as 
Aemadfvee  with  resneot  to  the  defendants,  were 
entitled,  upon  special  applicatioo,  to  have  the  com- 
mon injunction  extended  to  6«Mh  members 

AaMh-That  ii^  in  a  suit  so  framed,  a  member  of 
the  company,  not  named  as  plaintiff,  should  take 
Advantage  of  the  itii»nctien  Co  ve^er  Ute  process  at 
law  abortive^  or  there  aheuld  be  danger  that  the  right 
of  action  might  he  barred  by  the  Statute  of  Limita- 
tions or  otherwiae,  the  Couit,  upon  the  application 
of  the  defondants,  would  put  the  nominal  plaintifEs 
nnder  terme  of  dissolving  the  injunction,  if  they 
would  not  oontroul  the  acts  of  such  member  or 
induoehim  to  oome  in  and  aubmit  to  the  jurisdic- 
tion; or,  if  tha^  weae  finable- to  centroul,  &c  such 
meniber,  the  Ceurl-voidd  d^^Kive  that.party  of  the 
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Mr/«,  AgaipBl  onQ  ofBever^aeieodAOtSp  th^t  defeu- 
itm%  put  la  hU.Anawer,'an4  then  ^ave  DoticQ  of 
ipotion  to  .dissolve  the  iojunctloji.  Exceptions 
t|rere  afterwards  taken  to  the  aAsvejr  and  gubnutted 
io ;  and  before  tlie  further  answer  was  put  i9»  th^ 
pUintiffa  filed  other  aflidayiU  in  support  of  thfi  in- 
j,ttnctien; — Hddf  that  these  affidavits  were  admuH 
sible  on  the  motion  to  dias«lve,  of x which  notice  iiad 
))paa  given  before  the  matter  of  tne.^xceptiona  was 

g'  lavered*    Smith  v,  C2ea«^^»iOLa^«(.  B^ep^  (^i.a^ 
h.l6d;  10  Sim.  91.  ... 

,  Im^  suit  to  realrain  the  infringement  of  a  patent, 
-file  plaintiff  mnj:,  on  motion*  obtain  liberty  to  pro? 
peed  to  py  the  question  at  law,  natwithatandiog  tiifi 
f»use  in  equity  ia  at  isane,  if  publioation  has  .nolt 
Msaed*  .  ffaiiir  y*  Thoma99n»  10  X^aw  J.  Eept  OiA) 

.  After  the  expiration  of  eight  days  from  the  iUing 
Hf  an .  injunction  bill»  without  appearance  by  the 
defendant,  tke  plaintiff  mi^  immediat^y  obtiun  tJbe 
^nunon  ii^unctieiv  notwithstanding  it  be  ia  vacar 
tion,  and  neither  a  seal  day  nor  a  day  to  which 
the  aeal  haa  been  adioumed.  Reece  v.  Humble,  10 
Iaw  J.  Rep.  (,»,tL)  CL  222 1  10  Sim.  117. 
,  Upon  shewing  cause  agwnst  dissolving  the  com- 
mon injunction,  the  plaintiff  is  not  permitted  to  read 
affidavita  in  proof  of  facts,  of  which  the  answer 
atatea  that  the  defendant  is  ignorant.  Caitelkun  v. 
2/iMi«fiMa^lOLawJ.IUp.(vjL)Ch.22S;  12  Sim. 
it 

The  order  for  a  special  injunction  was  discharged 
with  coata,  on  ita  appearing  that  office  copies  of  the 
affidavita  o^  ^hi^  it  was  foiinded,  were  not  obtained 
fwrtj  enough  to  be  in  court  at  the  time  the  moUon 
for  the  irjunetion  waa  made.  Jatik$<m  v«  CatHdy^ 
10  Law  J.  Eep.  (ii.s.)  Ch.  356. 

Where  a  motion  to  dissolve  an  injunction  ia 
ordered  to  stand  over  at  plaintiff* a  request,  affida* 
vita  filed,  after  iO  o'clock  of  the  day  ior  which  the 
^tice  waa  given,  cannot  be  read  when  the  motion 
ia  made*    Jwm^maut,  10  Sim.  50< 

A  defendant's  clerk  in  court  is  not  his  agent  for 
the  purpoae  of  receiving  notice  of  an  injunction 
granted  in  the  cause.  Ooosenum  v.  Doan,  10  Sim.  517. 
.  After  tke  coounon  iig unction  has  issued  to  stay 
fxectttion  in  an  action  at  law,  the  Court  will  not 
gmnt  a.  special  ii^unotion  to  stay  the  prosecution 
of  the  proceedings  in  such  action.  Robertson  v.  the 
Matiem  Countieg  Railway  Company,  11  l^aw  J.  Rep. 
J,SA.)  Ch.  101. 

Where  plaintifE^acrcdilor  of  testator,  is  proceed- 
ing at  Uw  for  lecovexy  of  hia  debt,  ahex  a  decree 
obtained  in  a  creators'  suit  in  this  court,  the  order 
restraining  the  proceedings  ought  to  direct  payment 
of  the  creditors'  costs  of  the  proceedings  at  law,  up 
to  the  time  of  notice  of  the  decree,  where  there  are 
Asseta  in  court  sufficient  to  pay  the  same.  Turner 
T.  Dorgath  11  Law  J.  Kep.  (h  jl)  Ch.  126 ;  12  Sim. 
.504 

Where  a  motion  is  made  on  the  eve  of  trial  to 
extend  the  common  injunction  for  want  of  answer, 
tsnd  the  answer  is  filed  the  day  before  the  motion  is 
made,  it  ia  not  the  ^raetioe  of  the  Court  to  look  into 
.Uks  answer  and  deoide  as  to  its  suffioiency. 

Semhle — that  the  Court  would  pursue  that  course 
i/^tke  fmawei  were  palpably  evasive. 

If  exceptions  are  taken  to  the  answer,  and  it  is  re- 


n^rte^fii^suffici^,  the  Q^a^t>  Yif:f«;,*^«''^^l'««>f 
detay  on  the  pa^-t  of  the  plaintwi  'ynX\,jQX  the  ^urr 
poses  of  the  motion,  treat  the  case  as  if  exceptions 
nad  been  taken  to  4^e  J6Mtir>  Hport,  and  look  at 
}bet»Q^w^Y,)nataii^te|r;  U^  fcf  if  it  is"  ^bfitwt^Hy" 
;4§uffioi^t..    .     ,  .  ,,  y. 

The  affidavit  in  support  of  (he  motion,  musf  be 
;^ad,9.  by  the  plaiiit^  bim^c^  unless  a  auffip^ent 
^cuse  be  given.  Tne  affidavit  of  the  plaintiff's 
aolwitor  Mated*  tiv^t  hia  client  )pft  London  for  Ire- 
landt  01^  the  ^d  pf  ^ovcfubei:,  (^he  motion  ^ci(^^ 
made  on  the  Srd  of  December),  withoat  .stating 
tjbat  hei,was  oblj^d  to  go;) — HeJid^  no  sufficient  px- 
QU{ie,  afi  th§  plaintiff  he£o^e  his  departure  had  9f^ 
p^po^tujaity  of  making  the  requisite  affidavit,  \  , 
„.  The  action  was  brought  on  the  Uth  of  Augu^t^ 
and  a  bill  ibr  an  ixgunction  filed  on  the  8th  of  I^o- 
jember : — ^eld,  that  the  deU^y  was  anffipientgroun^ 
£9r  refvsmg  the.mptipn  on  the  pe  of  ^h«  trial,  J^ 
the  plaintiff  must  have  known  the  cause  of  aptioq. 
SfMitfin  r,  Qam;^,  U  Xaw  J«  Hep^.  C^^^fl,}  Ch.  9$^  1 
Hare,  99.    , 

A  writ  of  ii^unction,  served  on  the  deCendant'a 
aolicitor,  ordered  to  be  good  servicp  iji  a  case  wher^ 
ihc(  defendant  could  not  be  found  at  his  usual  place 
of  residence,  and  the  aolicitor  of  the  defendant,  wbo 
,had  entered  an  appearance  for  him,  declined  to  ap- 
«ept  service  for  mm.  Xir^man  v.  Honnor,  12  Law  JT. 
lUp.(K.s.)Ch.S36;  6Bea.4O0. 
.  Exceptions  to  an  answer  for  impertinence  cannot 
Jbe  shewn  as  oauae  against  diasolvmg  a  special  ior 
j^nctioln.    Smc^fi  v,  Daou,  1 2  Sim.  46. 

A  defendant,  by  her  answer,  denied,  as  to  her 
information  and  belief  only,  pertaio  allegations  in 
the  bill^  and  ptated  t^t  her  belief  was  confirmed  by 
eutries  in  certain  accounts.  Upon  a  subsequent 
motion  for  an  injunction,  the  plaintiff  proposed  to 
read  an  affidavit  contradicting  the  answer,  and 
shewing  the  effect  of  the  entries  referred  to ;:— Held, 
that  the  affidavit  was  not  admissibk^and  the  motion 
waa  refused*  with  oeatsu '  Bar  well  v,.  BarweU^  12 
.Law  J.  Kap^ (s.80  CL94  5 Bea. 373. 

An  order  nieif  and  an  order  absolute^  for  dissolv- 
ing a  common  injunction,  were  made,. in  the  long 
vacation,  not  upon  a  peal  di^ ;  and  one  clear  day's 
notice  only  was  given  before  the  day  on  which  the 
iooond  order  waa  obtained.  A  motion  to  discharge 
these  two  ordexs,  for  irregularity,  was  refused^  with 
costa.  Ltme  r.  Barton,  13  Law  J.  Rep.  (i^.BOvCh.  25. 

if  a  plaintiff  obtains  an  injunction  on  affidavits, 
and  the  ii^unction  ia  afitei^wardB  dissolved  with 
GoatSy  the  defendants  will  be  allowed  their  costa  of 
coantff-afiSdAvita  fiied  with  a  view  of  strengthening 
their  case,  although  the  queation  In  issue  in  the 
cause  might  have  been  decided  on  demuxrer.  The 
Bwualey  Canal  Cwngpaiw  v.  TwibeU^  13  Law  h  Rep. 
.(tf.8.)Ch.43i;  7Bea.l9. 

Whece  a  tcansler  ia  about  to  bp  made  of  stock  io 
wrong  persona  through  mistake,  the  Court  will  not 
grant  an  ii^nnotion  e^ parte,  againat  the  defendants 
to  restrain  the  tranafer,  unless  the  plaintiff  sweaXs 
that  he  believea  the  defendant  will  avail  himaelf  of 
the  error,  and  will  refuse  to  make  a  re-transfer. 
Mkwrighi  v.  Grulee,  13  Law  J.  Rep.  (n.s.)  Ch.  303. 

The  Cooxt  refused  to  hear  a  motion  to  dissolve 
an  iqjunotion,  pending  a  motion,  of  which  the  plain- 
tiff had  given  notice^  for  production  ef  documents 
mentioned  i».  a, achi^di^lfl  |o.t|^  f4^«wqrppo,)mne9,ef- 
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M17  dcUy  ti*>iD([  taken  pUce  in  giving  notice  of 
At  Uttn  motiaa.     A#r<r  t.  Jaeksw,  12  Sim.  £03. 

Tbit  put  of  the  lOth  Order  of  December  18,13, 
which  proride*  that  in  efeiy  cauie  for  >n  in- 
JDDCtioo  to  Miy  proceediDgg  at  law,  ir  the  defen- 
dant do  Dot  plead,  answer,  or  demur  10  the  plain' 
6Ft  bill  within  eiglit  daya  afWi  appearance,  the 
pUinlilTtball  be  entitled,  as  of  courae,  npon  motion, 
to  inch  injuoclion,  includea  amended  billa  aa  well 
■satbera.  And  the  3rd  Order  of  Ha;  U39,  which 
miairta  that  applieatians  for  an  injunction  upon 
amended  billa  ahall  in  certain  caaei  be  lupported 
by  on  offidaTJl  of  the  truth  of  the  amendmenta,  re. 
Uea  odI;  to  eaiea  in  which  the  injunction  ia  applied 
lOT  upon  amendmenta  made  in  the  bill  after  oii 
■sawcr  to  it  boa  been  put  in.  And,  therefore,  when 
the  bill  haa  been  amended  before  annwer,  the  plain- 
tiVrnay  obtain  aninjnnclian  under  the  proTiuODi 
aflbt  loth  Order,  withoal  an  aifidaTit  of  the  Imth 
of  tbeamendmenU.  Brnotri  v.  Purlin,  1  Cr.  &  P.  238. 

Semtlt—Thv  Court  will  in  no  ciae  interfere  upon 
on  interlocutory  application  to  prevent  a  party  from 


lo  do  juatiee  lo  the  party  reatrained,  in  the  erenl  of 
the  plaintiff' in  equity  falling  to  make  aula  caae  far 
equitable  relief  at  the  hearing.  Saiucler  v.  faltr, 
ICr.&F.302. 

The  object  of  the  interference  of  a  oourt  of  eq  uity, 
by  interlocutory  injunction  between  two  partiei 
who  are  it  iiiue  upon  a  legal  right,  la  oolely  the 
protection  of  the  property  in  diapate,  until  the  legal 
tight  ihall  haie  been  aicertained,  and  therefore 
ouch  ID  injunction  ought  alwaya  to  be  accompanied 
by  a  proTiaion  for  pulling  thequeatian  into  a  courae 
of  speedy  inveatigalian  al  law.  Haman  v.  J«e(, 
]Cr.&P.299. 

An  order  uii  for  diaaolTing  an  injunction  having 
been  tegalarly  arrved,  an  as  lo  allow  two  clear  daya 
before  the  day  for  ahewing  eaiue,  the  Court  refnaed 
to  giie  the  plaintiff  further  lime  to  determine  whe- 
ther he  would  ahew  exceptiona  01  merita  aa  cause, 
allhoagh  Che  anawer  waa  of  eoniidtrible  length. 
Slmtlty  T.  Bond,  S  Bea.  17J!. 

The  prioritiea  of  incnmbrancera  upon  an  estate 
were  declared,  and  a  receiver  appointed,  with  direc- 
tion! to  keep  down  the  incumwances  in  b  suit  to 
which  the  flrat  incumbrancer  waa  not  a  party.  The 
fint  incumbrancer  filed  a  bill  against  the  receiver 
and  the  aeveral  partiea  to  the  former  suit,  to  eita- 
bliihhispriority,  and  praying  thai,  if  necessary,  the 
second  bill  might  be  taken  as  supplemental  to  the 
first.  The  plaintili;  in  the  second  suit,  moved  for 
an  injunction  lo  restrain  the  reoeiver  from  making 
any  further  payments  to  the  other  inenmbTancen: 
—Held,  irregular,  and  that  he  ought  to  have  applied 
in  the  first  suit  for  leave  to  enforce  his  legal  reme- 
dies. Held,  also,  that  the  Canrt  would  not,  on  this 
wradon,  determine  whether  this  waa  to  be  Uken 
at  ■  aupplemenUl  bill,  amitk  v.  Me  Earl  */£#n;- 
fr«n.  2  Hea.  !S2. 

*>n  Ihe  diamiSHi  of  bill  an  injanction  falls  of 
*'^.f«,     firm  y.  Pulrford,  2  Bea.  70. 

Ii  !•  niit  neceisary  that  Iha  common  injunction 
(v»  »..,•  '/f  apprarance  should  be  obtained  in  term, 
v  «w,' |>  ||,a  aeah  it  maybe  regularly  obtained 
*■;  *./  -n  ••hii:h  the  Court  ia  aitting.  Tht  Earltf 
<  i:.u>0,H  1.  B»ad,  2  Bea.  263. 


On  shewing  cause  igiini 
injunclion,  sffidaviti  are  a 
alleged  by  the  bill,  but  wh 
nor  denied  by  the  anawer 
3  Bea.  aST. 

ASdavils  were  £led  in  • 
for  an  injunction  to  restn 
owner  of  a  ihip  from  taki 
claimed  by  him  aa  his  priv 
other  partnen  oa  partnerob 
the  defendant  pot  in  bia  an 
Tits  were  inbaeqnently  filei 
under  such  circumstance*, 
tion,  that  the  answer  eonlc 
affidavit.     Gardner  1.  ifCt 

The  term  "  injunction  ca 
of  April  1828,  means  those  i 
injunction  depends  on  the  ei 
in  which  an  injunction  is  ] 
solved.  Where,  therefore. 
obtained  and  dissolved,  Ihe 
exceptions  for  inanfficienc 
eight  daya.     Parktr  v.  Bub 

Where  an  order  is  liled  a 
a  apecial  injunction,  affidi 
cannot  be  naed  to  contmdii 
Jnlmi,  4Bea.230. 

A  motion  being  made  fo 
over,  with  liberty  to  thepli 
to  establish  his  right  Thi 
proceed  therein,  the  motion 
Perry  v.  Tmtfill,  6  Bes.  +1( 

Where  a  plaintiff,  npon 
ex  parte  injunction,  auppre 
injunction  will  be  dtisolvei 
and  the  plaintiff  will  not  be 
dissolve,  to  maintain  it  on  U 
Hition  V.  Grawille,  10  La* 
i  Bea.  130. 

An  injunction  to  restrain 
ing  with  the  property  in  qn 
be  granted,  notwithitandin) 
tereated  ia  out  of  the  jotisdi 
3  Hare,  89. 

Personal  service  of  noti 
injunction  granted  under 
Jfiidv.  Ptarim.  *Y.8(C,( 

Affidavits,  tiled  after  the 

which  no  affidavita  had  been 
and  the  rule  ia  the  same 
motion  was  ^ven  before  th 
afterwards.  Manieri.  Jttn 
Bill  by  a  party  from  whor 
been  obtained  for  a  gamblir 


dorsi 


of  the  1 


e,  with,  a 


jfromprocf 
commenced  by  him  againll 
for  the  recovery  of  the  tic 
the  note,  and  in  which  a 
equity  had  declared.  Aftt 
and  before  any  injunction  h 
action  at  law  was  tried,  ant 
defendant  at  law,  the  plaint 
the  heating  of  Ihe  cause,  th 
was  not  only  admissible  in  < 
concluaive  in  equity,  as  to 
it  was  conclusive  at  law;  hi 
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was  abUtocMfc  aftet  th^^ddbsdast  ladmiitmemdi  mi. 
noi  supplMneiitttl  bill  had  bwaiiledvtifaeidefendaDt 
rn.cqn^  was  ^ntided,  if  b»tbDQgbt  fit'td  fMtuire 
it.  to  an  inquiry  whether  the  judgment  bad  -bMM' 
fairlyobtainod.  i»MrMT.  Gray, 2 Y.&  Coll.  C«C.8d2. 

She  Mtfa  articla  of  the  Idtbof  CbeOrdera  oi  May 
1846  doea  not  estuid  to  injanction  eawes.  <  HughM 
T.  TMmds^  2Coli  G.C.2d9. 

If  a  defeadant*  hi  his  answer^  8<|ataa  partiaos  of 
pleadingB  at>law»  but  for  gveatter  oeitaintyas  to  those 
pleadkigfl  refers  te  a  copy  thereof^  when  >prodaeed 
the  plaintiff  jnay,  en  a  motion  for  an  injnootioii,  read 
the  whole  of  sach  pleadings  from  aoopy  verified  by 
affidavit.    Mammm'  ▼.  Smmmt,  4<  M.  ft  Ox.  A80. 


INNKEEPB^ 

An  iunkeepex  is  not  liable  for  injurv  received  by 
a  horse  put  up  at  bis  inn,  unless  there  is  direct 
proof  of  negligence  on  the  part  of  himself  or  bis 
servants.  Daufum  v.  CkoUaeley^  13  XiSW  J.  Kepw 
(K.a.)  Q.B.  33,  s.  c  Dawson  v.  Chamney^  S  03. 164;  j 
1  D.  &  M.  348. 

A  traveller  is  entitled  to  reasonable  accommoda- 
tion at  an  inn,  but  be  is  not  entitled  to  select  his 
own  apartment,  or  to  occupy  a  bedchamber  as  a 
sitting-room,  so  long  as  the  innkeeper  provides  hiip 
wit}x  a  proper  room  for  that  purpose. 

To  a  declaration  in  case,  against  an  innkeeper  for 
refusing  accommodation  to  a  traveller,  the  defen- 
dant pleaded,  that  the  plaintifl^  after  asking  for  a 
bedroonv  had  refused  to  sleep  in  any  of  the  bedrooms 
in  the  inn,  and  required  that  candles  should  be 
brought  to  him,  in  order  that  he  might  sit  up  all 
night  in  an  up->stairs  room,  which  the  defendant 
refused  to  allow  him  to  do,  and  offered  to  permit 
him  to  sit  up  all  night  in  a  room  down  stairs,  the 
same  heing  reasonable  and  proper  for  that  purpose^ 
which  the  plaintiff  refusing  to  do,  the  defendant 
requested  him  to  leave  the  inn :— Held,  a  good  plea. 

Sembte — That  an  indictment  or  declaration  against 
an  innkeeper  for  refusing  accommodation  to  a  tra- 
veller, is  bad,  unless  it  aver  a  tender  of  reasonable 
recompense,  or  facts  sufficient  to  excuse  a  tender. 
(But  see  the  judgment  of  ColeridgUi  J.  in  The  King 
V.  Ipens).  Fell  v.  Knight,  10  Law  J.  Rep.  (ii.a») 
Exch.  277 ;  8  M.  ft  W.  26D. 

A  person  who  keeps  a  public  ins  is  bound  to 
admit  all  persona  who  apply  peaceab)y  to  be  ad- 
mitted aa  gnesta. 

A  declaration  against  an  innkeeper  stated,  that 
the  defendant  kept  an  inn,  and  that  the  plain  tjjQTa^ 
night  was  travelling,  and  the  inn  being  shut  up, 
the  plaintiff  knocked  at  the  door  of  the  inn,  m 
order  that  he  should  be  admitted  as  a  guest>  and 
that  although  the  defendant  heard  the  Knocking, 
and  had  notice  of  the  premises,  she  would  not  let 
the  plaintiff  into  the  inn.  The  defendant  pleaded 
that  she  did  not  hear  the  knocking,  and  had  not 
notice  of  the  premises : — Held,  that  on  this  issue  it 
was  for  the  jury  to  say  whether  the  defendant  heard 
the  knocking,  and,  if  so,  whether  the  defendant 
ought  to  have  concluded  from  it  that  the  person  so 
knocking  at  the  door  was  a  person  requiring  to  be 
admitted  as  a  guest.  Bawthorn  v.  Hammondfl  Car. 
ft  1^404. 


Digest,  1840—1845. 


iNauismoN.       '  ^ 

The  vieB«ie  ^fa  e^rMer's  fnqfiitiifiott  wai  <*boi/'' 
roufk  of  Readtrtg,*^  and  it  stated  An  itt^isrtlonl 
taken,  fto.  <<lntbe  palish  «f  St.  Giles,  In  the  »afd 
borough  of  Hsading,"  before  J  "B,  «ne  of  the  eoro-' 
nets  ibr  the  said  borough,  on  view  of  th^e  body  of 
R  W,  new  in  the  paifsh  cf  St.  Giles,  in  the  borevgih 
aforetidd,  lying  dead,  upbn  the  oatb4,  fto.  of  fte.^ 
godd  and  lawful  man  of  the  borough,  dnly  swom, ' 
&o»  to  idqiiifre  bow  and  hf  what  means  R  W  cattle 
*  to  hk  doath,  fte.,  and  thM  they  found,  that  U  W, 
on  iftc.,  ''•at  the'  pa/Hsh  of  Sunnitig,  in  the  eouttty  of 
BefkV  t:lMii  and  tkeve  beingin  li  cettaitt  ctLtiiApi, 
attached  to  a  e«ftalii  engine,  H  happened  that  R  W 
waathen  and  there  eaauidly,  aeoidautalty,  and  by 
mislbrttiiie,  ovettam^d  and  "vManttythrbtvn  oet  ef 
the  oarriige  ageintt  th^^gitAittd,  by  means  whereof 
R  W  thea  atid  there  reeeived  a  mortal  fracture,  fte.,' 
of  whidb,  firain  fte.,  nntil  ftc,  at  the.<pArish'»nd 
county  last  aferesmd,  and  also  at  the  parieh  of  9t 
Gile%  in  the  borough  of  Reading,  to  int,  in  a  h06<i 
pitid  there,  he  did  lamgnteh,  and  latignisMng  did' 
live;  on  which  day,  fte:,  in  the  hospitol  afbresaid, 
at  the  pahiah  last  aforesaid^  hi  the  bofongh  afere^ 
said,  R  W  of  the  mortal  fracture  aforesaid  did  die. 
And  ae  the  jurora  say,  that  R  W,  in  makiner  and  by 
the  means  aft»resaid,  aeeidentallyt  oasaally,  and  'hy 
misibrtane,  came  to  his  death,  and  net  otherwise, 
ftc.  It  then  proceeded  to  Hod  the  deodand.  The 
inquiattion  Tvna  qnaahed,  for  want  of  jorisdietioH 
appearing  upon  tfaefaeeofit;  ae  (he  eoionerfor 
the  bovon^  had  no  jurMietioB'to  tadce  an  inquisi- 
tion^ itf  a  caae  e<:an  aoeidmtiU  death,  where  the 
cause  of  death  occurred  in  the  county,  atid  "eut  of 
'  his  joriBdietion,  although  the  death  took  place 
witbin  the  borvngh. 

Stmbit^^ThtX although  by  atatafte 2&9  Bdw. 0. 
c.  24vin  eases  of  Moniona  killing,  the  death  may  be 
inquired  of  in  tlieeoBnty  when  it  baa  tafcenplace) 
althoui^  theetroke  was  given  in  a  difibrent  cotmty, 
the  provision  is  not  applicable  to  hen>nghA.'>  iUgima 
V.  thf  Great  ffegUm  RaUmay  Ctmpaiuf,  In  re  JVwMeyi 
10  Law  J<  Rep.  (na)  M.C.  86 ;  3  a.B.  880 ;  2Q>. 
ftlX  77». 

A  coroner's  Jnry  cannot  levy  a  deodand  in  a  cato 
in  which  they  ind  a  verdSot  of  either  mmrder  or 
manslanghter*  Btgma  v*  Fohoartf  14)  Law  J.  Rep. 
(N.a.)  M.G.  U& 

An  iaqniaition,  taken  at  (he  anit  of  the  Crown, 
for  the .  pnapose  ef  isaning  a  writ  of  innnediate  ex- 
tent) is  not  invalid^  oo  the  gvoand  that  the  oaiy 
evidtnoe-  hefiDie  the  jnry  oenaiated  etf  an  affidavit. 
RegimM  v.  A^»  11  Law  J.  Rep.  (11.8.)  Szohw  234 1 
9  M.  ft  W.  227 1  1  DowL  P.C.  (vA.)  «8>l. 

The  coroner  ibr  the  city  of  Raoheater  held  an 
inqniaitton  on  a  body,  which  met  wilih  death  in  the 
River  Medway^  such  body  having  been  bsenght  to 
a  spot  above  high-water  mark,  sworn  tft  be  within 
the  county  of  Kent,  and  there  viewed  b^  a  jury  of 
the  city  of  Rochester  t-^Held,  that  the  mquisition 
was  had.  Reghm  v«  HhtdB,  13  Law  J.  Rep.  (n.s.) 
M.aid09  5Q.B.944W 

An  tttqaisitien  for  manelangbter  charged  that 
A  and  B,  in  and  npen  C  did  make  an  assault,  and 
that  A,  with  a  certain  stick  er  staff  which  he  hsd 
and  heldy  and  B,  with  a  certain  stick  or  cane,  which 
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action  of  trorer,  wheTein  he  alleges  that  be  wai 
poesesaedi  as  assignee,  before  the  period  of  the  con- 
version, though  the  coDTersion  took  place  in  the 
time  of  the  provisional  assignee. 

Sembie — A  recital  in  the  appointment  of  the  ere* 
ditors*  assignee  of  the  vesting  order,  is  not  evidence 
of  its  date.  York*  v.  Brawn^  1 1  Law  J.  Rep.  (n.s.) 
Exch.  410;  10  M.  ft  W.  78 ;  2  Dowl.  P.C.  (v.s.)  283. 

All  the  debts  dne  to  an  insolvent,  np  to  the  dme 
of  his  final  discharge,  vest  in  his  assignee,  by  the 
order  of  the  Court  made  upon  his  petition,  whedicr 
growing  due  at  the  time  of  the  petition  or  not 

In  an  action  of  debt  for  goods  sold,  the  defendant 
pleaded  that,  after  he  became  indebted  to  the  plain- 
ti/f,  the  plaintiff  petitioned  the  Court  for  the  Relief 
of  Insolvent  Debtors,  and  the  plea  set  out  the  order 
thereon  made,  alleging  that,  by  virtue  of  the  said 
order,  the  debt  became .  vested  in  the  provisional 
assignee.  RepUeation,  that  the  plaintiff  did  not, 
after  the  defendant  became  indebted,  petition  the 
Court,  ftc  : — Held,  an  immaterial  issue. 

The  jury  having  found  a  verdict  for  the  defen- 
dant, upon  the  direction  of  the  Judge,  that  the  debt, 
being  incurred  before  the  plaintiff*s  discharge, 
vest^  in  the  assignee, — the  Court  set  aside  the 
verdict,  but  without  costs,  and  allowed  the  defen- 
dant to  amend  his  plea,  also  without  costs.  Fordr* 
Dabhs,  12  Law  J.  Rep.(N.8.)C.P.  134;  5  aB.  309; 

2  Dowl.  P.C.  (n.8.)  877. 

Under  3  Geo.  4.  c.  39.  warrants  of  attorney  not 
filed  within  twenty- one  days  are  void  as  against  the 
sssignees  of  a  bankrupt,  and  under  sections  1.  and  7. 
of  <  ft  6  Vict  c.  116.  the  estate  and  effects  of  an 
insolvent  are  vested  in  bis  assignees  as  fnllv  as  if 
they  were  assignees  of  a  bankrupt : — Held,  that 
those  sections  do  not  extend  the  above  provision  of 

3  Geo.  4.  c.  39.  to  the  assignees  of  an  insolTcnt. 
Latmmee  t.  Lawrance^  12  Law  J.  Rep.  (v.s.)  Q.B. 
34«;  1  Dowl.  ft  L.  P.C.  219. 

A  plea  that  the  plaintiff  petitioned  the  Insolvent 
Debtors  Court  under  stat  1  ft  2  Vict  c.  1 10,  and 
that  the  order  made  by  the  Court  vested  the  debts 
and  causes  of  action  in  the  declaration  mentioned 
in  the  provisional  assignee,  is  bad,  for  not  averring 
that  the  order  was  mane  before  the  commencement 
of  the  suit.  The  plea  need  not  allege  that  the 
petition  had  not  been  dismissed,  or  that  the  vesting 
order  was  made  after  the  statute  came  into  operation. 
T^ker  r.  Wthater^  12  Law  J.  Rep.  (n.s.)  Exch.  49 ; 
10M.&W.37];   1  Dowl.  P.C. (N.s.)9«0. 

Although,  on  the  death  of  the  assignee  of  an  in- 
solvent's estate,  any  creditor  of  the  insolvent  may 
get  a  new  assignee  appointed  by  the  Insolvent 
Debtors  Court,  and  all  the  insolvent's  property 
which  was  vetted  in  the  deceased  will  immediately 
thereupon  become  vested  in  the  new  assignee,  yet, 
where  no  new  assignee  has  been  appointed,  a  party 
having  a  demand  against  the  insolvent,  but  not 
havmg  proved  under  the  insolvency,  may  sue  the 
exeeutorsofthedeoeased assignee.  Fuleherr.  HowtU, 
11  Sim.  100. 

The  assignee  of  an  insolvent  debtor  under  1  ft  3 
Viet  c  110.  being  unable  to  recover  an  estate  be- 
longing to  and  in  the  possession  of  the  insolvent, 
owing  to  the  existeuoe  of  an  old  commission  of 
bankruptcy  against  the  insolvent  (which,  however, 
had  been  long  since  abandoned  in  consequence  of 
sll  the  creditors  under  it  having  compromised  and 


realised  their  debts),  is  entitled  to  maintain  a  suil 
in  Chancery  against  the  insolvent  and  the  assignee 
in  bankruptcy  for  the  recovery  of  the  estate,  and  fbr 
a  receiver  of  the  rents  in  the  mean  time.  HoUis  t. 
Bryant,  11  Law  J.  Rep.  (v.s.)  Ch.  231 ;  12  Sim.  492. 

Bequest  of  an  annuity,  with  a  condition  that  it 
should  be  forfeited  in  case  the  annuitant  ahould 
assign  or  otherwise  dispose  of  in  any  manner  by 
way  of  anticipation  the  annuity,  which  was  to  be  for 
his  sole  and  personal  use  and  benefit  only.  The 
annuitant  became  insolvent,  and  the  creditors  ob- 
tained a  vesting  order  on  petition  under  1  ft  2 
Vict  c.  110.  8.  36: — Held,  that  the  property  having 
been  taken  out  of  the  insolvent  by  operation  of  law 
the  assignees  were  entitled  to  it  Pym  v.  Loekyer, 
11  Law  J.  Rep.  (n.b.)  Ch.  8 ;  12  Sim.  894. 

A  testator  bequeathed  his  residuary  estate  to 
trustees,  to  pay  the  dividends  to  his  son  for  life, 
but  if  his  son  should  assign,  or  charge,  or  alienate 
his  interest,  then  upon  trust  to  apply  the  dividends  i 
for  the  maintenance  and  support  of  his  said  son, 
and  any  child  or  children  he  might  have,  and  for 
the  education  of  such  issue  as  the  executors  should 
think  fit  The  son  became  bankrupt : — Held,  that 
the  assignees  were  not  entitled  to  any  share  of  the 
son's  interest,  but  the  trust  was  for  the  benefit  of 
the  son,  and  the  wife,  and  the  children  collectively. 
Godden  v.  Crowhurtt,  1 1  Law  J.  Rep.  (m.S.)  Ch.  145« 

A  trust  for  the  support,  clothing  and  maintenance 
of  an  adult, — Held,  to  be  a  trust  for  his  benefit 
generally,  and  to  devolve  to  his  assignees  under 
the  Insolvent  Act,  notwithstanding  a  provision  to 
the  contrary  in  the  will,  by  which  the  trust  was 
created.     Youngfuubmd  v.  Gkbome,  1  Coll.  400. 

(B)   SCHXDULC. 

An  insolvent  wilfully  and  fraudulently  omit- 
ting sums  of  money  from  his  special  balance  sheet, 
is  not  guihy  of  a  misdemeanour  under  the  99th 
section  of  the  stet  1  ft  2  Vict.  c.  110,  as  that 
enactment  only  applies  to  cases  where  the  omission 
would  affect  the  interest  of  creditors,  and  not  where 
it  is  RU  omission  of  money  received  and  subse- 
quently expended  by  the  insolvent  Regina  f. 
Mamer,  Car.  ft  M.628. 

An  insolvent,  having  petitioned  the  Court  for  the 
Relief  of  Insolvent  Debtors,  was  opposed  by  A  and 
B,  who  were  creditors  to  the  amount  of  81/.  2«.  4dL, 
and  the  Court  ordered  him  to  be  discharged  from 
that  debt,  after  the  expiration  of  seven  months  fVom 
the  date  of  the  vesting  order.  Before  the  seven 
months  had  elapsed,  he  was  arrested  by  A  and  B 
for  the  same  debt,  and  gave  them  a  warrant  of 
attorney  for  49/.  in  order  to  obtain  his  disehai^ 
from  custody,  and  paid  61.  for  the  expenses  of  pre- 
paring the  warrant  of  attorney,  and  also  18/L  on 
account  of  the  warrant  of  attorney: — Held,  that 
the  security  was  illegal ;  and  the  Court  set  aside  t|ie 
warrant  of  attorney,  and  ordered  the  money  paid 
by  the  insolvent  to  be  refunded.  Ex  pmrU  Hart,  14 
Law  J.  Rep.  (n.8.)  Q.B.  92 ;  2  Dowl.  ft  L.  P.C.  778. 

Under  the  stat.  7  Geo.  4.  c.  67,  all  persons  who 
are  creditors  of  an  insolvent  debtor  at  the  time  hie 
vpetition  for  discharge  is  filed  in  the  Court  for  the 
Relief  of  Insolvent  Debtors,  are  entitled,  taking 
proper  steps  for  that  purpose,  to  participate  in  his 
estate,  whether  the  same  have  or  have  not  been  in- 
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(C)    FlADDULHHT  P1.THBHTB  AMD  CONVEYANCE. 

The  plaintiS'  being  imibBiTtiiied,  the  defendsnt, 
his  otcditor,  refiued  to  sceept  a  composition,  nnleii 
he  veie  paid  in  addilion  ihe  autn  of  Zf.  Sn  the 
pound  on  his  debl.  The  part;  making  the  appli- 
cation to  him  accordingly  gar*  him,  wiAotit  the 
knowledge  of  the  plaintiff  or  of  the  other  creailor^ 
a  cheque  of  the  pliintifTi  falhei-m-law,  far  the  2t. 
in  the  pound,  amounting  to  551. 19».  8d. ;  the  defen- 
dant thereupon  signed  the  comporition  agreement, 
received  three  bills  of  exchange  for  the  amount  of 
his  comptnition,  and  exFCUted  an  nncondillonal  re- 
lease:—Held,  in  an  action  by  the  plaintiff  against 
(he  defendant  to  recover  the  sDmoffi.U  I9i.  8dL,ai 
money  overpaid  by  him,  that  the  plaintir  might 
recover  that  sum,  if  the  bills  at  their  maturity  were 
outstanding  in  the  hands  of  Jonijdfe  holders,  and  the 
plaintiS'paid  them  involuntarily,  and  out  of  his  ovn 
money.  Bradthawt. Bradikau,  11  La«J.Ilen.(N.B.) 
Excb.S)  SM.&'W.zg. 

Under  the  autute  1  &  2  Vict,  c  110.  a.  fiS,  > 
deed  of  assignment  of  prapertj,  made  within  three 
months  of  going  la  prison,  may  be  void,  as  made 
Toluntarilv,  Ihoagh  it  maybe  made  for  the  benefit  of 
ailthecredilon  ;  no  new  consideration  (brthedeed, 
or  pressure  by  the  creditors,  being  shewn.  Jatkim 
1.  ThimKn,\\  Law  J.IUp.(H.3.)aU.  Oil  2  aS. 
887;  2G.  &D,  508. 

B,  an  insolvent,  having  in  September  1820  eon- 
veyed  certain  houses  to  S,  through  whom  the  lessor 
of  the  plaintiff  claimed,  in  October  1821  petitioned 
the  Insolvent  Court  for  bis  discharge.  The  con- 
vmrance  was  not  registered  unm  October  IB2S,  and 
S  had  not  had  poaaession  of  the  title  deeds.  A  re- 
bearing  of  B'a  case  baring  tiken  place,  at  which 
B  and  S  were  examined,  the  latter  on  the  following 
day,  gave  the  defendant,  the  Baaignce  of  B,  some 
keys,  telling  him  lo  do  what  he  pleased  with  the 


was  evidence  for  the  jury  of  the  conveyance  being 
fraudulent  within  the  13  Eliz.  e.  5. 

A  deed,  which  is  void  as  against  creditors,  is 
void  as  against  an  aaugTtee  under  the  Insolvent 
Act,  who  represents  creditors.  Doe  d.  Grimiby  v. 
Ball,  12  LawJ.  Rep.(M.a.)Exch.928;  IIM.&W. 

Av 

later  acts),  that  such  warrants,  or  judgments  i 
them,  should  be  void  as  aj^ainst  the  aBsi|];n«es  of 
■n  insolvent,  nuless  fled  within  twenty-one  daya, 
or  judgment  entered  up  within  the  same  time,  was 
in  force.  Between  the  ISth  of  Augnst  1838,  when 
tha  last  of  these  acts,  the  S  &  7  Will  4.  c.  44. 
expired,  and  Isl  of  October  1838,  when  the  1  &  2 
Viet.  c.  110.  s.  SO.  came  into  effect,  there  was  an 
interval  during  which  no  such  provision  was  in 
force :— Held,  that  notwithstanding  this  interval,  a 
jndgment  on  this  warrant  of  attorney  entered  up 
since  the  I  td  2  Vict.  c.  110.  was  not  validas  against 
A  under  the  act.     CaUit  v.  Stmt, 


ennridaratioD  irf  vcndee'i 

change,  by  biH  of  aale, 
indenture  should  be  void 
of  exchange  befom  it  bi 
covenant  by  vendor  for  th 
eichangc.  The  bill  becin 
was  not  paid:   rendoT  bs 

her,  and  vmdM  aold  the  ; 
imprisonment: — Held,  thi 
person  "  availing  himaelf  c 
one  aFterwards  becoming  ii 
aale  of  aach  property,  or 
theretofore  •eized,"  within 
Viote.  110.  B.  ei;  andthi 
■gunst  the  atngneea.  Ht 
Kep.(H.a.)aB.lS8;  SO. 

Sit  W  H  died  giaMi 
of  conaideraMe  estatoa,  i 
dauB^iter,  his  h«im*.«t-la: 
lettlcd  a  part  thereof  on  b 
Ibr  their  Uvea,  witb  mna 
marriaeet  tbe  otbar  portioi 
was  BoM,  and  &t  ptonedi 
oreditara  of  Sir  W  H,  bat 
for  the  payment  of  his  i 
whereof  the  aettlement  cot 
that  neither  the  ita  of  the 
W  H  nor  of  notice  thereof 
void  in  favonr  of  mere  im 
the  creditora  of  Sir  W  U 
eaae  of  fraud  aad  want  of 
the  parties  to  the  aettlen 
render  the  aettled  estates  I 
tbdr  debtn.  JUeAaritnm  v 
(t(.B.)Ch.l86|  7  B«a.ll2, 

A  being  entitled  to  threi 
B  that  in  case  he  recaved  t 
him  1,0001.,  but  in  eaae  be 
he  woDid  pay  one-aixtb  d 
received  one  of  tbe  debt*,  i 
Afterwards,  and  within  tbi 
prisonmsnt  and  taking  thi 
Act,  he  (without  pretaure) 
to  B  to  tecure  one-aixth  oi 
those  atill  unpaid.  It  wai 
under  the  aet:  — Held  1 
against  die  inaalvant's  aa 
t«mai»ing  debt*  for  one-d 
properly  retuned  by  A. 
426. 


(D)  Assets 


payment  of  all  his  debta 
to  his  insolvency,  which  i 
in  dangerof  being  wasted^ 
that  the  creditors  of  tbe  in 
insolvency,  had  such  an  in 
he  acquired  after  bis  insolv 


of  tt 


Con 


iUeh  assets^ 

Whether  the  Court  will  i 
surplus  of  the  property  am 
creditora  anterior  to  tbe  in 
t.  ftuiXer,  10LawJ.Rep.( 


r7\ 
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(B)   WaRBAKT  O?    ATTORlfET  BY,   UKBER   1    &  2 

VicT.  c.  110.  a.  87. 

An  inaolvcot,  on  his  discharge,  executed  a  warrant 
of  attorney,  pomuant  to  7  Gea  4.  c.  57.  s.  57,  (of 
irhich  the  provisions  are  re-enacted  by  1  &  2  Vict 
c  110.  s.  87).  After  the  insolvent's  death,  the  as- 
signees obtained  an  order  from  the  Insolvent  Court 
Id  enter  up  judgment;  and  it  was  entered  up  accord- 
ingly. The  judgment  was  set  aside,  on  motion  by 
the  executors  of  the  insolvent  Harden  v.  Forti^h, 
10  I^aw  J.  Rep.  (na)  aB.  132;  1  aB.  177. 

(F)  Order  fob  pRcnrECTioN. 

The  ISth  seetioo  of  the  statute  5  &  6  Vict  c  116. 
gtTes  to  the  Judges  and  Commissioners  of  the  Court 
of  Bankruptcy  power  to  prescribe  a  form  for  the 
interiai  order  <i  protection  from  arrest ;  and  it  is 
no  objection  to  such  an  order  that  it  does  not  on  the 
laoe  of  it  shew  the  authority  of  the  commissioners 
to  make  it. 

A  defendant  having  been  arrested,  after  such  an 
inteiim  order  of  protectaoa  had  been  made,  the 
Coort  hrid  him  entitled  to  his  discharge,  though  he 
da  not  shew  by  affidavit  the  authority  of  the  com- 
missioner to  make  the  order.  But  they  refused  to 
make  the  sheriff  or  the  plaintiff  pay  the  costs  of  the 
application,  neither  of  them  being  at  the  time  of 
the  arrest  aware  that  the  interim  order  of  protection 
had  been  obtained.  Marah  v.  tVoolleyt  12  Law  J. 
Repi  (H.S.)  C.P.  247 ;  /»  M.  &  G.  675. 

The  defendant  to  an  action  by  indorsee  against 
the  acceptor  of  a  bill  of  exchange  pleaded  that  in 
pnrsnance  of  the  5  &  6  Vict  c.  116*  (the  Insolvent 
Debtors  Act)  she  presented  her  petition  to  the 
Leeds  District  Court  of  Bankruptcy,  in  which 
distriet  she  had  resided  twelve  calendar  months 
previously,  praying  to  be  protected  against  all  pro- 
cess against  her  person  or  property,  and  that  she 
might  have  such  further  relief  as  by  the  said  statute 
was  provided,  and  as  the  said  Court  should  think 
fit;  and  such  proceedings  were  thereupon  had, 
that  afterwards,  to  wit,  on  &c.,  a  certain  order  was 
then  made  by  M  B  B,  Esq.,  the  commissioner  of 
bankrupts  for  the  Leeds  district,  for  the  protection 
of  the  person  of  the  defendant  from  all  process 
against  her  person  and  property,  and  for  the  vesting 
df  her  estate,  &c.  in  C  F,  the  official  assignee 
named  by  the  said  commissioner,  whereby,  and  by 
force  of  the  premises  aforesaid,  and  by  force  of 
the  said  statute,  the  said  defendant  was  then  dis- 
charged of  and  from  the  premises  and  causes  of 
action  in  the  declaration  mentioned ;  and  the  said 
order  and  discharge  still  remain  in  full  force: — 
Held,  that  the  plea  was  bad.  Lerfy,  Robwrtj  1 4  Law 
J.  Rep.  (n.s.)  Exch.  129 ;  1 3  M.  &  W.  651 ;  2  Dowl. 
&  L.  P.O.  646. 

The  plaintiff  having  obtained  judgment  against 
eoe  F  in  an  action  of  atttmUf  sued  out  a  ca,  ta., 
whereon  F  was  arrested  and  committed  to  the 
Queen's  Prison,  of  which  the  defendant  was  the 
keeper.  F  afterwards  petitioned  the  Court  of  Bank- 
ruptcy for  his  discharge  under  the  6  &  6  Vict  c.  1 1 6. 
and  7  &  8  Vict  c.  96,  and,  having  obtained  from 
the  commissioner  an  order  for  his  discharge,  was 
discharged  by  the  defendant  accordingly.  The 
plaintiff  thereupon  brought  an  action  against  the 
defendant  for  an  escape. 


Semhle — That  the  judgment  debt  being  in  tort, 
and  not  in  any  ''action  for  the  recovery  of  any  debt,** 
the  prisoner  ought  not  to  have  been  discharged  out  of 
custody  under  the  above  acts  of  parliament ;  but, 
held,  that,  at  all  events,  the  defendant  was  pro- 
tected, being  bound  to  obey  the  order  of  the  com- 
missioner, who  was  acting  judicially  in  a  matter 
over  which  he  had  jurisdiction.  Thmnas  v.  Hudton, 
14  Law  J.  Rep.  (n.8.)  Exch.  283  ;  14  M.  &  W.  353. 

A  plea,  under  the  statute  5  &  6  Vict  c.  116. 
s.  10,  to  an  action  for  a  debt,  stating  generally,  that 
the  defendant  duly  presented  his  petition  for  pro- 
tection from  process,  under  which  a  final  order  for 
protection  and  distribution  was  made  by  a  commis- 
sioner of  the  Court  of  Bankruptcy  duly  authorized, 
and  that  the  causes  of  action  accrued  before  the 
presenting  of  the  petition,  is  sufficient ;  and  such 
a  plea  need  not  negative  the  defendant's  being  a 
trader  owing  300/.,  nor  state  that  he  had  resided 
twelve  months  within  the  district,  and  had  given 
the  notices  required  by  the  statute.  Cwke  v.  Henson, 
14  Law  J.  Rep.  (n.s.)  C.P.  295 ;  1  C.B.  908. 

(6)   DiSCHABOC. 

Where,  as  a  further  security  for  money  advanced 
upon  mortgage,  the  mortgagor  insured  his  life  to 
the  amount  of  the  sum  advanced,  and  covenanted 
for  the  repayment  of  the  annual  premiums  to  the 
mortgagee,  in  case  the  latter  should  be  obliged  to 
make  them  in  order  to  keep  the  policy  on  foot,  and 
the  mortgagor  afterwards  became  insolvent ;  — 
Held,  that  his  discharge  under  the  Insolvent 
Debtors  Act  did  not  release  him  from  his  liability 
upon  his  covenants  for  premiums  paid  by  the 
mortgagee  subsequent  to  his  discharge.  Bennett 
V.  Burton,  10  Law  J.  Rep.  (n.s.)  Q.B.  11 ;  12  Ad. 
&E.  657:4P.&D.  313. 

A  party  who  covenants  to  pay  the  premiums 
on  a  policy  of  insurance,  and  to  Keep  the  same  on 
foot,  IS  not  discharged  from  such  covenant  by  the 
operation  of  1  &  2  Vict  c.  110.  Fletcher  v.  Turk, 
13  Law  J.  Rep.  (n.8.)  aB.  43. 

A  prisoner  had  been  taken  in  execution  for  a 
debt  under  20/.  The  period  of  a  year  from  his 
imprisonment  expired  in  vacation.  In  the  same 
vacation,  on  October  1,  1838,  the  Insolvent  Act, 
1  &  2  Vict  c.  110,  came  into  operation.  On  the 
23rd  of  that  month,  his  creditor  petitioned  the 
Court,  and  on  the  26tb  his  estate  and  effects  were 
vested  by  its  order  in  the  provisional  assignee. 
On  the  2nd  of  November  (being  the  1st  day  of 
Michaelmas  term),  the  prisoner  applied  for  and 
obtained  his  discharge,  under  48  Geo.  3.  c.  123.  On 
the  24th  of  November,  A  was  appointed  assignee 
by  the  Insolvent  Court: — Held*  that  the  real  estate 
and  effects  of  the  prisoner  became  vested  in  A  not- 
withstanding his  discharge.  Hitching  or  Kitching,  v. 
Cro//«,10LawJ.Rep.(N.8.)aB.18;12Ad.&£.586. 

Where  to  a  plea  of  set-off  the  plaintiff  replied  as 
to  19/.  St,  2d,,  parcel,  &c.,  a  discharge  under  the 
Insolvent  Act,  from  a  debt  of  19/.  Ss.  2d.,  and 
averred  that  he  subscribed  a  schedule  containing 
a  full  and  true  description  of  the  said  debt  of 
19/.  St,  2d,i  the  schedule,  when  produced  in  evi- 
dence at  the  trial,  contained  a  debt  of  6/.  lOt.  due 
to  the  defendant: — Held,  in  the  absence  of  any 
explanation  of  the  difference  in  the  amount  of  the 
debt  inserted  and  the  debt  claimed,  that  the  plain- 
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tiff  «u  not  entitled  to  be  diichu^  firom  the  debt 
of  19L  3>.  id.  UalU  V.  Bayt,  14  Law  J.  Rep. 
(ji.i.)  Q.B.  231  i  2  DowL  &  L.  P.C.  M4. 

^here  tn  iDaohent,  being  trreited  afler  hi*  di(- 
ehiTge  for  *  new  debt,  agreed  on  A's  becoming  hit 
bail,  to  giTc  him  a  bond  far  SQDZ.,  in  which  amrant 
waa  included  a  debt  of  iOL  which  had  been  in- 
isrted  in  the  inioWent'i  nchedole ;— Held,  that  the 
inioWenl  wai  not  entitled  to  be  diichsrged  out  of 
cuitody,  barmg  been  taken  in  elecalion  in  an 
aelioD  by  A  upon  the  bond,  in  which  he  auSbted 

Judament  to  gn  by  defanlt.  Dfne  T.  Knott,  10 
,aw  J.  Rep.  (jt.a.)  Eieh.  80;  7  M.  S  W.  IM. 

A  plea  of  plaintiff**  diachai^e  under  the  Iniol- 
Tent  bebtora  Act,  ahonldaTer  that  the  veitEngorder 
wai  made  before  the  commenoement  of  the  anit. 
Such  pies  need  not  allege  that  the  petition  *ai  not 
ditmiaaed,  or  that  the  reitinf;  order  i*  ilill  in  force, 
nor  that  the  petition  waa  filed,  and  the  Teiting  order 
made  aflerthe  1  &  2  Vict.  c.  110.  came  into  opera- 
tion.    Tucker  T.  Webittr,  1  Dowl.P.C.  (ii.s.)960. 

(H)  PRACTIOI, 

Where  a  creditor  puts  In  force  against  hi* 
debtor, the compulaoTyclanaesori  Si  2Vict.c110. 
the  Iniolvent  Debtor*  Conrt  baa  no  p«wer  to 
compel  the  debtor  to  file  a  ichedule  of  bia  property. 
Httlui.  Bryml,  II  Law  3.  Rep.  <9.s.)  Ch.  231; 
12  Sim.  492. 

An  inBolrent  debtor  cannot,  on  the  mere  allega- 
tion that  the  Bsaignee  in  the  inaolrencycolludea  with 
a  debtor  to  the  eatate,  and  refHiaei  to  aue,  lualaia  a 
enit  for  a  legacy  which  paaaed  by  the  aaiignmenl 
of  hi*  estate  and  effects  under  the  inaolveiicy; 
although  charging  that  the  legacy,  if  recovered,  will 
afibrd  a  balance  after  aatiifjing  all  bia  debts;  and 
praying  that  Ibe  legacy  may  be  paid  either  to  the 
aaeignee  <    '   ''       "  ........         .  -..   > 


appea 


aaaignee 


the  intereit  of  other  persona,  the  other  part  ownm 
are  upon  a  loaa  entitled  to  their  propottion  of  the 
inaurance.      BraUt  t.  Dnglai,  4  M,  &  Cr.  S30. 

A  ahip-owner  who,  having  insured  hii  eeuel, 
bcfoie  her  loaa  sella  hi*  intereet  in  her,  witboDI 
handing  oTer  the  policy  to  the  bu^er,  or  niakiij 
any  agreetiient  on  the  aubjeet,  cannot  reeorer  fna 
the  UDderwriten  the  sum  iusared.  Patelii  T.  hatt 
IS  Law  J.  Rep.  (h.b.)  Ex.  163  ;  11  M.  &  W.  10. 

The  declaration  stated,  that  the  plaintiff  caue^ 
a  policy  of  insurance  to  be  effected  with  the  defen- 
dants on  3S0  biles  of  cotton,  lost  or  not  lost,  fmn 
Bombay  to  London,  whereby  B  &  Co.  aa  well  a 
their  own  name  aa  in  that  of  all  other  pardc*  iO' 
terested,  were  assured  in  2,0001.,  and  tbat  in  eoD- 
lideralion  thereof  and  that  the  plaintiff  paid  thi 
defendanti  the  premium,  and  agreed  to  observe  Ibi 


the  good*,  and  that  the  * 
made  for  hia  nse  and  benefit,  and  on  bia  accounl 
and  that  the  good*  were  damaged  by  the  pecils  e 
the  lea  during  the  voyage.  The  defendant  pleaded 
that  the  aaid  good*  were  an  damaged  before  tbi 


pon    dert 


-Held 


;o  be  bound  by  the  decree;  for  the  provisioni 
power  another  parly  to  aue  fo 
me  maoivenl'a  estate,  exreplby  allowing  suchothc 
parly  to  aue  in  his  (the  aasiKnee's)  name. 

Qsirrf— Whether,  if  the  alleged  collnsion  or  n 
Itaaal  to  aue  were  proved,  the  inaolrent  coiild  aui 
tain  such  a  anit.    Major  t.  Aukhnd,  8  Hare,  77. 
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INSURANCE. 

[Bm    HiLeABB — 'pLBADma — Practice — Snir 

AHD  8  Hire  I  HO — Set  on.} 

(A)  IflTEREtT. 

(B)  POUCY. 

(C )  Lobs. 

(D)  Oil  Pledge  or  Goods. 
(EJ  Oh  Livia. 

(O)  Oteh-Ihsurahc)!. 

(A)    iKTEBEar. 

Where  an  insurance  i*  effecled  by  a  part  owner 
of  a  ship  generally  in  his  own  name,  but  to  an 


the  I 

Held,  al*o,  that  the  Court  would  not  aaaumelhi 
the  plaintiff  purchased  these  goods  ai  damaged;  aai 
that  if  he  had  done  so,  the  proper  form  of  pie 
would  have  been  to  traverse  the  loaa  by  perils  « 
the  sea,  and  that  the  plaintiff  could  not  then  hail 
recovered. 

The  defendants  also  pleaded,  that  til 
did  not  cause  the  policy  to  be  made  on  ! 
and  alsDIhat  the  plaintiff  did  not  pay  the 
nor  promise  the  defendants  to  obierre  tl 
the  policy  ;^Held,  that  these  plea*  we 
Bmountingtothegencral  issue;  and  that  in 
the  consideration  for  the  promise  as  w 
promise  in  fact,  are  put  in  issue  by  nan 
— Held,  also,  tbat  a  defendant  is  not  at 
traverse  any  single  material  fact,  whicl 
included  in  the  general  issue,  but  must 
plea.  Sillurlavd  v.  Prall,  12  Law  J.  I 
£xch.23£;  12  U.  &  W.  16. 

(B)   PCLIOT. 

A,  entitled  to  a  policy  of  aasuranee  on  a  EA 
declined  to  keep  up  the  policy,  W,  volonluilj 
and  without  any  contract  with  A,  paid  tiie  ft. 
iriums;— Heid,  (affirming  the  decision  of  the  Courl 
below,)  that  the  only  right  acquired  by  W  wu  tk 
right  of  repayment,  with  or  without  intereat,  of  tla 
annii  paid  by  him  ;  and  that,  subject  thereto,  Ih 

Eroceedfl  of  the  policy,  on  the  falling  in  of  tlw  li(i( 
elonged  to  A.  BnrriiigiT.  Ksa,  13  Law  J.  Rep.()'.a; 
Ch.  173  ;  I  Y.  &  Coll.  C.C.  188.  Ibid.  683,  afflnii' 
ing  s.  c.  11  Law  J.  Rep.(M.s.)  Ch.  369. 

A  policy  of  insurance  was  efleeted  on  geods  * 
and  from    L  to  Tarioue  places  in  China,  amoega 
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est  might  be  transshipped,  to  touch  at  various  ports, 
amongst  others  at  Hong  Kong,  "  or  remain  at  the 
same  until  it  is  deemed  expedient  to  proceed  to  the 
port  or  place  of  discharge/'  and  the  risk  was  to 
continue  "until  the  goods  are  arrived  at  their  final 
port  of  destination."  When  the  ship  arrived  at 
Macao,  hostilities  were  going  on  at  Canton,  so  that 
she  could  not  go  thither.  In  the  course  of  the 
voyage  the  goods  had  received  some  damage ;  and 
the  consignees  ordered  the  ship  to  he  taken  to  Hong 
Kong,  at  which  place  the  goods  were  to  be  trans- 
shipped on  board  the  J  L,  in  drder,  as  they  alleged, 
to  have  them  examined.  Whilst  the  transshipment 
was  proceeding,  the  J  L  was  driven  aahore  by  a 
storm,  and  the  goods  lost: — Held,  in  an  action  on 
the  policy,  that  the  mere  fact  of  the  vessel  named 
in  the  policy  having  been  unable  to  proceed  to 
Canton  oa  account  of  the  hostilities,  did  not,  under 
this  policy,  make  Hong  Kong  the  final  port  of  des- 
tination, so  as  to  determine  the  risk ;  but  it  was  for 
the  jury  to  say,  whether  the  consignees,  when  they 
transshipped  the  goods,  intended  to  make  it  so. 
Olwerson  v.  Brightman,  1  Car.  &  K.  360. 

In  a  policy  of  insurance  on  a  "  seeking"  ship, 
the  detention  of  the  ship  for  a  reasonable  time,  in 
order  to  obtain  a  cargo  at  a  remunerating  freight, 
is  not  a  deviation. 

A  ship  arrived  at  fiombay  June  3rd.  Owing  to 
a  combination  of  unusual  circumstances,  she  was 
unable  to  obtain  a  homeward  cargo  at  a  remmie- 
rating  freight  until  the  10th  of  January  following, 
wheu  she  began  to  load,  and  sailed  March  2nd : — 
Held,  not  such  a  delay  as  to  constitute  a  deviation. 
PhiUips  V.  Irvine,  13  Law  J.  Rep.  (m.s.)  C.P.  145; 
7  M.  &  6. 325 ;  8  Sc.  (n.8.)  3. 

To  an  action  by  the  owner  of  a  ship  on  a  policy 
of  insurance  effected  on  her,  the  underwriter  pleaded, 
that  at  the  time  of  making  the  policy  the  plaintiff 
wrongfully  and  improperly  concealed  from  him 
certain  facts  and  information  which  the  plaintiff 
before  then  knew  and  had  received,  to  wit,  &c. 
Replication,  de  injurid.  At  the  trial  the  defendant 
proved  the  existence  of  a  material  fact,  and  that  it 
was  known  to  the  plaintiff  when  the  insurance  was 
efiected: — Held,  per  Parke,  B^  Jlderton,  B.  and 
Piatt,  B.,  that  the  defendant  must  also  give  some 
evidence  of  the  concealment;  dubitante  PoUock, 
C,B.  Eikin  v.  Janson,  14  Law  J.  Rep.  (n.8.)  £xch. 
201 ;  13  M.  &  W.  655. 

(C)  Loss. 

Upon  a  declaration  for  a  total  loss  of  a  vessel 
insured  against  perils  of  the  sea,  a  plaintiff  may 
ncover  for  a  partial  loss. 

The  declaration  set  forth,  that  the  vessel,  "  by 
stormy  winds  and  tempestuous  weather,  became  and 
was  leaky,  and  was  greatly  broken  and  damaged, 
insomuch  that  by  means  thereof  it  became  expe- 
dient and  necessary  to  sail  to  the  nearest  safe  port," 
and  then  set  out  certain  facts,  among  others,  in- 
ability of  the  captain  to  procure  monies  sufficient 
for  the  necessary  repairs  of  the  vessel,  and  pro- 
ceeded to  aver  that  it  thereupon  became  expedient 
and  necessary  for  the  benefit  of  all  parties  interested 
in  the  said  ship,  to  sell  the  same,  and  the  same  was 
sold  accordingly,  by  means  of  which  tlie  ship  be- 
came wholly  lost  to  the  insurers.  Pleas,  as  to  the 
cause  of  action  in  respect  of  so  much  of  the  loss  as 


was  occasioned  by  the  captain's  inability  to  procure 
monies,  &c.,  that  the  aame  was  occasioned  by  the 
default  and  negUgence  of  the  plaintiff: — Held,  ill 
on  general  demurrer,  as  not  answering  the  cause  of 
action  stated  in  the  declaration. 

Queere — What,  circumstances  are  necessary  to 
justify  the  captain  of  an  insured  ship  in  selling  her, 
so  as  to  make  the  underwriters  liable.  Devaux  v. 
Jstell,  10  Law  J.  Rep.  (n.s.)  C  J*.  46. 

In  order  to  entitle  the  owner  of  a  ship  insured  to 
recover  from  the  underwriters  the  expenses  of 
repairing  the  ship,  those  expenses  must  nave  been 
actually,  bond  fide,  and  prudently  incurred  to 
remedy  the  loss  within  the  policy. 

The  estimated  expense  of  repairing  the  damage 
done  to  a  ship,  by  a  peril  insured  agjainst,  whic^ 
expense  was  not  in  fact  incurred,  because  the  owner 
thought  it  better  to  sell  the  ship  as  a  wreck : — Hel^, 
not  the  proper  measure  of  damages  recoverable  as 
an  average  loss  from  the  underwriters. 

When  the  assured  has  been  put  to  no  expense, 
the  proper  time  to  estimate  an  average  is  at  the 
expiration  of  the  risk. 

An  underwriter  is  not  liable  £or  the  unskilful  or 
negligent  conduct  of  the  shipbuilders  employed  to 
repair  a  ship  injured  by  one  of  the  perils  insured 
against.  Stewart  v.  Steele,  11  Law  J.  Rep.  (N.a.) 
C.P.  155  ;  4  M.  &  a.  669  ;  5  Sc.  (n.s.)  517. 

In  an  action  on  a  policy  of  insurance  for  a  loss 
by  perils  of  the  sea,  it  is  no  defence  to  the  under- 
writer that  the  loss  was  occasioned  by  the  unsea- 
worthiness of  the  vessel,  which  had  been  occasioned 
by  the  negligent  and  improper  (but  not  barratrous) 
conduct  of  the  master  and  crew.  And  there  is  no 
distinction  in  this  respect  between  a  policy  on  a 
particular  voyage  and  a  time  policy. 

There  is  no  implied  warranty  on  the  part  of  the 
assured  for  the  continuance  of  the  seaworthiness  of 
the  vessel,  or  for  the  performance  of  their  duty  by 
the  master  and  crew  during  the  whole  course  of 
the  voyage.  Sadler  v.  Dixon,  1 1  Law  J.  Rep.  (N.a.) 
£xch.  435  ;  8  M.  &  W.  985. 

The  plaintiff  effected  a  policy  of  insurance  with 
the  defendant,  on  the  voyage  of  a  ship  from  Per- 
nambuco  to  Liverpool,  declared  to  be  on  freight, 
valued  at  2,000A  The  ship  during  the  voyage  was 
damaged  by  perils  of  the  sea ;  the  cost  of  repairing 
her,  so  as  to  make  her  navigable,  and  in  a  condition 
to  proceed  on  her  voyage,  amounted  to  7,1322.  In 
order  to  raise  the  money  necessary  for  the  repairs, 
the  master  was  oompeUed  to  execute  a  bottomry 
bond,  pledging  the  ship,  freight  and  cargo,  for  the 
repayment  off,  132/.  and  bottomry  premium,  which 
sum  exceeded  the  value  of  ship  and  freight.  Im- 
mediately on  receiving  intelligence  of  the  extent  of 
damage  done  to  the  ship,  the  plaintiff  abandoned  to 
the  underwriters  on  the  ship,  and  on  freigh^  and 
never  ailerwards  interfered  in  respect  of  either. 
The  ship  proceeded  on  her  voyage,  and  arrived  at 
Liverpool  with  the  whole  of  her  original  cargo  on 
board  :~Held,  that  there  was  a  total  loss  of  freight 
at  the  time  of  the  damage  done  to  the  ship,  and  that 
the  plaintiff  was  entitled  to  recover  for  a  total  loss 
against  the  defendant,  the  underwriter,  on  freight 
Benson  v.  Chapman,  13  Law  J.  Rep.  (n.s.)  C.P.  25  ; 
6  M.  &  G.  792. 

A  vessel  insured  against  the  perils  of  the  sea  was 
injured  by  the  negligent  loading  of  her  cargo  by  the 
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natires  of  the  coast  of  Africa ;  she  shortly  after 
became  leaky,  and,  being  pronounced  uuseaworthy, 
was  run  ashore  to  preserve  her  cargo : — Held,  that 
the  immediate  cause  of  the  loss  being  the  perils  of 
the  sea,  the  underwriters  were  liable  for  a  construc- 
tive total  loss,  although  the  unseaworthiness  bad 
been  occasioned  by  negligence  in  the  loading.  Red' 
man  v.  fVilson^  Same  v.  Hay,  14  Law  J.  Rep.  (n.8.) 
Exch.  3S8;  14M.&W.476. 

A  ship,  which  was  insured,  ran  aground,  and 
was  much  damaged.  She  was  surveyed,  and  in 
consequence  of  the  report  of  the  surveyors  was  sold 
as  she  lay : — Held,  that  to  entitle  the  insured  to 
recover  as  for  a  total  loss,  they  must  satisfy  the  jury 
that  as  prudent  men  and  as  exercising  a  sound  dis- 
cretion, they  could,  if  they  had  been  uninsured, 
have  sold  the  vessel  as  they  did;  and  that  the  jury 
must  be  satisfied  not  only  that  the  assured,  if  un- 
insured, would  have  acted  as  they  did,  but  that 
they  did  prudently  in  so  acting.  Domett  v.  Young, 
Car.  &  M.  4S5. 

In  an  action  against  the  underwriters  of  a  policy 
of  insurance  for  a  total  loss,  the  declaration  stated 
that  the  defendants  agreed  that  the  ship  should  be 
considered  and  was  thereby  allowed  to  be  seaworthy 
in  her  hull,  tackle,  and  materials  for  the  voyage, 
the  insured  declaring  that,  to  the  best  of  their  belief, 
and  according  to  their  knowledge  and  information, 
tlie  ship,  at  the  time  of  the  insurance,  was,  in  all 
respects,  seaworthy  for  the  voyage ;  that  the  vessel, 
during  her  voyage,  by  stormy  winds  and  tempes- 
tuons  weather,  and  by  the  force  and  violence  of  the 
winds  and  waves,  became  leaky,  strained,  riven, 
and  damaged,  insomuch  that  by  means  thereof,  it 
became  necessary  for  her  preservation  for  her  to 
sail  to  the  nearest  port  of  safety ;  that  she  accord- 
ingly sailed  to  the  nearest  port  of  safety,  to  wit,  the 
harbour  of  G ;  that  on  her  arrival  at  G  she  was  unfit 
to  prosecute  her  voyage,  without  being  repaired  and 
refitted ;  that  she  was  found  to  be  unseaworthy  and 
unfit  to  prosecute  her  voyage,  unless  great  repairs 
were  done  upon  her ;  that  such  repairs  could  not 
be  done  at  G ;  that  it  was  not  possible  to  obtain  any 
repairs  sufficient  to  enable  her  to  proceed  on  her 
Toy  age,  or  to  proceed  to  any  other  port  to  be  re- 
paired ;  that  it  became  expedient  and  necessary  to 
abandon  the  voyage  and  to  sell  the  ship,  and  that 
the  ship  was  sold,  by  means  of  which  said  premises 
the  voyage  was  not  performed,  and  the  vessel  was  ■ 
wholly  lost  to  the  plaintiff: — Held,  that  whether 
the  loss  of  the  Tessel  was  occasioned  by  unsea- 
worthiness or  by  perils  of  the  sea,  the  defendants 
were  bound  by  their  admsision,  and  could  not  dis- 
pute the  seaworthiness. 

Held  also,  on  motion  in  arrest  of  judgment,  that 
it  sufficiently  appeared  that  the  loss  of  the  vessel 
was  occasioned  by  the  perils  insured  against  Par^ 
fit  V.  Thompson,  Same  v.  Janson,  14  Law  J.  Rep.  (n.s.) 
Exch.  73 !  13  M.  &  W.  392. 

(D)  On  Pledge  of  Goods. 

A  party  for  whose  benefit  a  policy  of  insurance 
has  been  effected  upon  goods  which  have  been 
pledged  to  him  for  advances  made,  the  policy  being 
also  deposited  with  him,  is  entitled  to  sue  upon  it 
in  his  own  name.  Sutierland  v.  Pratt,  13  Law  J. 
Rep.  (N.8.)  Exch.  246 ;  12  M.  &  W.  16. 


(E)  On  Lives. 

A,  being  entitled  in  right  of  his  wife  to  an  an- 
nuity during  the  joint  lives  of  R  and  T,  and  the 
life  of  the  survivor  of  them,  joined  wittr  his  wife  in 
assigning  the  same  to  B,  by  way  of  mortgage,  for 
securing  a  debt  of  300^  and  interest ;  and  the  deed 
contained  an  agreement  that  it  should  be  lawful  fbr 
B,  in  case  of  the  death  of  either  of  them,  R  and  T, 
to  insure  the  life  of  the  survivor,  and  that  the  pre- 
miums, &C.,  payable  on  such  insurance,  should  be 
a  charge  upon  the  premises.  B,  without  the  know* 
ledge  of  A  or  his  wife,  insured  the  life  of  &e  wife 
for  2002.  In  1835  the  wife  of  A  died,  and  there- 
upon B  received  the  200i.  finom  the  insarance  office. 
In  1840  A,  as  administrator  to  his  late  wifc^  filed 
his  bill  against  B,  claiming  to  be  entitled  to  set  off 
the  200/.  against  the  mortgage  debt,  and  to  be  let 
in  to  redeem  on  payment  of  the  balance : — Held, 
that  B  had  an  insurable  interest  in  the  life  of  A*t 
wife,  aa,  in  the  event  of  her  surviving  A,  the  seo- 
rity  of  B  would  have  been  gone;  but  that,  as  between 
B  and  the  insurance  ofiSce,  the  contract  on  the 
policy  was  one  of  indemnity  merely ;  and  that  die 
200/.  were  paid  by  the  ofiice  in  their  own  wrong; 
and  that  A  had  no  interest  in  the  money  so  paid, 
and  was  not  entitled  to  have  it  set  off  against  the 
debt  due  upon  the  mortgage.  Henton  v.  BUukweU, 
14  Law  J.  Rep.  (n.8.)  Ch.  329 ;  4  Hare,  434. 

The  premium  payable  upon  a  life  policy  became 
due  on  the  15th  of  March,  but  was  not  paid  mitil 
the  12tli  of  April,  when  the  country  agent,  thioogli 
whom  the  insurance  had  been  eflfecteid,  gave  a  re- 
ceipt for  the  amount  of  the  premium.  The  instmo* 
tions  given  by  the  company  to  the  agent  wore, 
that  the  premium  on  every  life  policy  most  be 
renewed  within  fifteen  days  from  the  time  of  its 
becoming  due;  if  not  paid  within  .that  time,  that 
he  was  to  give  immediate  notice  to  the  office  of  soeh 
fact,  and  in  the  CTent  of  his  omitting  to  do  so,  that 
his  account  would  be  debited  for  the  amount,  after 
the  fifteen  days  had  expired.  No  notice  was  given 
to  the  company  of  the  non-payment  of  the  preminn 
wiUiin-the  fifteen  days ;  it  was  therefore  entered  in 
their  books  as  paid  on  the  15th  oC  March,  and  Ae 
agent  was  debited  for  the  amoont: — Held,  flnt, 
that  the  mere  debiting  the  agent  with  the  premhim 
could  not  be  considered  as  a  payment  to  the  coa- 
panv  by  the  assured;  secondly,  that  the  agent 
havmg  no  authority  to  contract  for  the  company, 
the  fact  of  his  receiving  the  money  after  the  expi^ 
ration  of  the  fifteen  days,  and  the  entry  in  the  oam- 
pany's  books,  debiting  him  with  the  amount,  wefe 
no  evidence  of  a  new  agreement  between  ^e  com- 
pany and  the  assured.  Aeey  t.  Ferme,  10  Law  J. 
Rep.  (n.8.)  Exch.  9;  7  M.  &  W.  161. 

A  policy  of  insurance  contained  a  proviso,  that 
in  case  the  assured  should  die  by  his  own  haodsi 
or  by  the  hands  of  justice,  or  in  consequence  of  a 
duel,  the  policy  should  be  void.  The  assured  thrpv 
himself  into  the  Thames  and  was  drowned.    The 

i'ury  found  that  he  intended  to  destroy  hit  life,  and 
:new  that  he  should  thereby  do  so,  but  that  at  the 
time  of  committing  the  act,  he  was  not  capable  <^ 
judging  between  right  and  wrong : — Held  [TiiM% 
CJ.  diuentiente],  that  the  policy  was  tfaemby 
avoided.  Borrodaile  v.  Hunter,  1 2  Law  J.  Rep.  (9.&) 
C.P.  225 ;  5  M.  &  G.  639 ;  5  Sc  (n.s.)  418. 
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In  an  action  to  recover  the  amount  of  a'  policy 
upon  a  life  insurance,  w1|ere  the  rules  of  the  society 
stipulated  that  the  insured  shall  be  of  sober  and 
tampecate  habita,  it  is  sufficient  upon  a  plea  denying 
^a  sober  and  temperate  habits  of  the  insured  for 
the  defendant  to  shew  that  his  habits  were  intem- 
perate; and  it  is  no  answer  to  this  plea  that  the 
defendant  provea  the  intemperance  not  to  have  been 
to  such  a  degree  as  to  injure  the  health  of  the  in- 
sured or  to  shorten  hia  l]f&  SotUheomhi  v.  Merri- 
wum,  Car.  &  M.  286. 

(F)  Against  Fi&s. 

A  policy  of  insurance  was  effected  for  a  year,  at 
the  expiration  of  which  it  was  renewable,  upon  a 
paper  machine  and  maohine  house,  &e.  It  con- 
tained the  following  condition : — **  In  the  insurance 
of  premises  which  contain  any  steam-engine,  stove, 
kiln,  or  other  implement  in  or  by  which  heat  is 
produced,  the  constnictien  of  the  same  must  be 
particolaily  described  at  the  time  of  effecting  the 
msaianoe,  or,  if  subsequently  introduced,  due  notice 
must  be  given  to  the  company,  and  the  same  allowed 
by  them,  otherwise  the  policy  will 'be  void;  or  if 
more  than  a  quarter  of  a  hundredweight  of  gun- 
powder shall  he  deposited  at  one  time  on  the  pre- 
mises, the  inaurance  shall  be  void.  In  the  insurance 
of  goods,  wares,  or  merchandise,  the  building  in 
which  the  same  are  deposited  is  to  be  described, 
the  quantity  and  description  of  such  goods,  also 
whether  any  haxardons  trade  is  carried  en,  or  any 
haxardous  articles  deposited  therein;  and  if  any 
pers<m  shall  insure  his  goods  or  buildings,  and 
sbaU  cause  the  same  to  be  described  o^ervise 
than  they  really  are,  to  the  prejudice  of  the  com- 
pany, or  shall  misrepresent  or  omit  to  communicate 
any  circumstance  which  is  material  to  be  made 
known  to  the  company,  in  order  to  enable  them  to 
judge  of  the  risk  they  have  undertaken  or  are  re- 
quired to  undertake,  such  insurance  shall  be  of  no 
effsct"  The  premises  were  destroyed  by  fire  within 
the  Tear.  In  an  action  upon  the  policy,  held,  that 
neither  by  the  common  law  of  insurance,  nor  by 
the  condition,  was  the  policy  vitiated  by  the  cir- 
enmstanoe  that,  aubsequent  to  the  effecting  the 
policy,  but  without  fraud  on  the  part  of  the  assured, 
a  hsaardoua  trade  was  carried  on,  and  hazardous 
articles  deposited  on  the  premises,  of  which  no  notice 
was  given  to  the  company. 

Where  the  plaintifl^  at,the  trial  of  a  cause,  obtains 
a  verdict  upon  some  issues,  and  the  defendant  upon 
ethers  going  to  the  whole  cause  of  action,  and  no 
damages  are  assessed  contingently^  but  the  plaintiff 
sfterwarda  obtains  judgment  non  obttante  vergdicto 
on  the  pleas  upon  which  the  defendant  succeeded, 
the  plaintiff  should  issue  a  writ  of  inquiry  to  assess 
bis  damages,  without  any  further  application  to  the 
Conit  Pirn  V.  Rtitk  12  Law  J.  Rep.  (n.8.)  C.P. 
299;  6  M.  &  0. 1 ;  6  Sc  (k.8.)  982. 

(G)  Over-Insubance. 

On  the  12th  of  April  an  insurance  was  effected, 
by  five  several  policies,  on  a  cargo  at  sea,  at  50 
guineas  per  cent ;  and  on  the  following  day,  the 
13th,  news  of  the  vessel's  safety  having  arrived,  a 
farther  insurance  was  bond  fide  efibcted  by  six  dif- 
ferent policies,  at  10  guineas  per  cent  llie  latter 
insurance  having  exceeded  in  amount  the  value  of 
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the  subject-matter,  as  stated  in  the  policies, — Held, 
that  in  ascertaining  the  amount  of  over- insurance, 
with  a  view  to  a  return  of  the  premium,  all  the 
policies  were  to  be  taken  into  account ;  but  that  the 
underwriters  were  not  liable  to  any  return  of  pre- 
mium in  respect  of  the  policies  effected  on  the  12th 
of  April ;  though  with  respect  to  those  effected  on 
the  13th,  they  were  liable  to  return  the  premium 
to  the  whole  extent  of  the  over^insurance,  in  rateable 
proportions,  accordingto  the  amount  insured  by  each. 
FUlty.  Matterman^  10  Law  J.  Rep.  (n.s.)  Exch.  306 ; 
8  M.  &  W.  165. 


INTEREST. 

(A)  Where  payable. 

(B)  Computation  and  Rate  o. 

(C)  CouMON  Count  fob. 


(A)  Whebe  payable. 

Creditors  establishing  before  the  Master  debts, 
not  carrying  interest,  entitled  to  interest  at  the  rate 
of  42.  per  cent  out  df  the  surplus  (if  any).  Orders 
of  26th  August  1841,  XLVL;  10  Law  J.  Rep.  (n.8.) 
Ch.414;  3  Bea.  xxv;  1  Cr.  &  P.  381. 

In  a  suit  upon  a  bond,  given  to  secure  an  annuity, 
the  Court  may  decree  payment  of  the  arrears  of  the 
annuity,  with  interest  from  the  respective  times  at 
which  it  became  due,  but  not  beyond  the  amount 
of  the  penalty  of  the  bond. 

The  statute  3  &  4  Will.  4.  c.  42.  s.  28,  giving 
interest  on  "  debts  or  sums  certain,"  does  not  apply 
to  suclw^  case.  Croue  v.  BedingfieU,  10  Law  /• 
Rep.  (n.8.)  Ch.  219;  2  Sim.  35. 

A  B,  on  whose  estate  the  plaintiff  had  a  charge 
for  principal  and  interest,  being  desirous  of  paying 
it,  instead  of  having  it  raised  out  of  the  estate,  was 
ordered  to  pay  it  into  court  by  a  given  day.  He 
made  default,  and  applied  for  an  extension  of  the 
time,  which  was  granted : — Held,  that  the  plaintiff 
was  not  entitled  to  subsequent  interest  on  the  ag- 
gregate of  principal  and  interest  due,  but  on  the 
principal  only.  Wilkinson  v.  CharUtuwrth,  2  Bea.  470. 

By  the  decree  the  lands  of  the  defendant  were 
declared  chargeable  with  40/.  a  year,  and  the  Master 
was  directed  to  take  an  account  of  the  arrears,  and 
the  defendant  was  ordered  to  p&y  what  should  be 
found  due : — Held,  that  the  defendant  was  not,  under 
the  1  &  2  Vict  c.  110.  ss.  17, 18,  liable  to  pay  inter- 
est  on  the  amount  found  due  from  the  date  of  the 
decree  to  the  date  of  the  Master's  report  TJie 
Attorney  General  v.  Lord  Carringtcn,  13  Law  J. 
Rep.  (n.8.)  Ch.  458 ;  6  Bea.  454. 

Section  17.  of  1  &  2  Vict  c.  100.  gives  interest 
upon  judgment  debts  until  they  are  satisfied ;  and 
therefore  a  co.  ea.  may  be  directed  to  levy  the  costs 
incurred  in  an  action,  and  also  ''  interest  thereon 
at  4i.  per  cent*' 

An  indorsement  to  levy  the  sum  mentioned  in 
the  writ,  "  besides  sheriff's  poundage,  officer's  fees, 
fi:c.,"  is  wrong,  but  does  not  vitiate  the  writ  Pitcher 
V.  Robertt,  12  Law  J.  Rep.(N.s.)a.B.  179;  2Dowl. 
P.C.  (w.s.)  394. 

In  an  action  to  recover  the  price  of  a  carriage 
supplied  to  the  defendant  iqsiJanuary  1837,  the 
plaintiff  put  in  evidence  the  foflowing  letter  of  the 
defendant,  written  in  April  1837  :—**  The  document 
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you  hft^e  lent  me  appears  to  me  oompletelj  in  tha 
nature  of  a  bill,  and  of  courie  I  presome  payable 
to  you  or  order  is  good  in  the  markets-just  what  1 
hare  wished  to  SToii  The  document  I  wished  to 
give  you  was  simply  my  promissory  note,  payable 
to  yourself,  as  an  aeknowledgment  of  the  debt  in 
the  first  plaee,  and  appointing  the  time  ef  payment 
in  the  next."  No  demand  of  interest,  or  contract 
lor  payment  at  a  time  certain,  was  prored  -.—Held, 
that  there  was  some  evidence  for  the  jury  of  aa 
agreement  by  the  defendant  to  pay  intereot.  Dmrii 
V.  Smyth,  10  Law  J.  Rep.  (na)  £xch.  47J)| 
8  M.  &  W.  899. 

(B)  Computation  and  Rate  of. 

By  1  &  2  Vict  c.  110.  B.  17,  every  judgment  debt 
shall  carry  intereet  ftt>m  the  time  of  entering  such 
Judgment : — Held,  that  the  time  of  the  entering  of 
the  judgment  mentioned  in  this  section  is  the  time 
of  the  signing  of  the  judgment,  and  the  entry  of  the 
tfictpt/ar  in  the  paper  book  kept  in  the  Master's  ofiSce 
for  the  purpose,  and  not  the  subsequent  entry  of  the 
judgment  upon  the  roll.  Fisher  v.  Duddhig,  10  Law  J. 
Rep.(N.8.)C.P.82d;  8M.&G.288;  8Sc.(N.8.)5I6. 

In  an  aetion  to  recover  principal  and  interest  on 
a  promissory  note,  made  on  the  27th  of  June  1887, 
the  plaintiif,  in  his  particulars,  gave  credit  "for 
payment  of  three  years'  interest  on  account"  It 
appeared  that  the  note  was  made  in  1889: — Held, 
that  the  interest  for  which  credit  was  given  was 
to  be  computed  from  1887,  and  not  f^Hn  1889. 
Chtttkam  V.  Sturtwant,  13  Law  J.  Rep.  (n.b.)  Ezeh. 
108;  12  M.  &  W.  &15 ;  1  Dowl.  &  L.  P.C.  681. 

A  Scotchman,  in  Calcutta,  opened  an  account 
with  a  banking  and  agency  house  there  in  1786, 
and  died  in  1810,  having  been  insane  from  1798. 
A  partner  in  the  house  being  in  Scotland  in  1812, 
inclosed  in  a  letter  to  the  customer's  relatives  there 
an  account  current  with  him,  from  1787  to  1810, 
signed  by  the  firm,  bringing  out  annuel  balances  io 
his  favour,  oompeeed  at  annual  accumulations  of 
Indian  interest,  the  last  balance  expressed  to  bear 
interest  at  9  per  cent  per  annum.  In  1886  the 
caetomer*s  relatives  obtained  administration  of  his 
estate,  and  prosecuted  actions  which  were  before 
commenced  in  the  Scotch  courts  on  the  account 
onrreat  against  another  partner,  who  joined  the 
firm  in  1798,  an^T  continued  a  partner  through 
several  changes  until  1820,  and  they  claimed  inter- 
est  at  9  per  cent,  upon  the  last  balance  in  1810, 
and  upon  the  annual  accumulations  thereof  since : 
---Held,  by  the  Lords,  fint,  that  a  debt  was  suffi- 
ciently constituted  against  the  firm,  by  the  account 
rendered  by  them,  together  with  interest  at  9  per 
cent  on  the  last  bslance  in  1810,  down  to  final 
decree,  and  that  one  partner  was  bound  by  the 
account  so  rendered ;  seeondly,  thsl  the  debt  did  not 
canrv  compound  interest  from  1810. 

There  cannot  be  a  title  to  compound  interest 
without  a  contract,  express  or  implied,  or  custom. 

By  the  Isw  of  England  a  contract  for  compound 
interest  is  not  valid,  except  in  mercantile  accounts 
current  for  mutual  transactions.  Ferguuou  v.  Fi/fit 
8  C.  &  F.  121. 

(C)  Common  Count  foa. 

The  common  count  for  interest  is  good ;  and  a 
writ  of  error  assigning  for  causes  that  no  promise 


to  pay  interest  could  ht  impUed  by  law  fnm  fte 
fbrbearanee  of  money  at  the  defondaati*  n^MM, 
was  held  to  be  frivolous,  and  execution  wss  t&mi 
to  issue  notwithstanding;  N^nltnstnm  v.  Ntt,  H 
Law  J.  Rep.  (m.s.)  Exch.  160;  i8M.&W.723;  2 
Dowl.  &L.  P.C.  672. 


INTERPLEADER  AT  LAW. 

[See  Amendment,  Of  Afi&davits,  oa^  p.  22.] 

(A)  To  what  Cases  applxcablb. 

(B)  Relibp  to  the  SflBRivr. 

(C )  JuDOB'a  Obdib. 

(D)   COBTS  of  PaBTIBS,  III  OBMBBAU 

£)  SHBBin'B  Coots,  whbii  aixowbd. 
F)  Pbacticb. 


1 


(A)  To  what  Caibs  applicab].e. 

Qutfrr— Whether  the  Court  will  interfere  lute 
the  Interpleader  Act,  where  the  claim  is  ef  sa 
equitable  nature.  fWef  v.  His ywarrf,  1 2  Law  J.  Bep^ 
(N.B.)  Exch.  242 ;  10  M.  ft  W.  678 ;  2  Bowl.  F.C 
(n.s.)  801. 

The  Interpleader  Act  applies  only  to  these  otMs 
where  the  opposite  claims  depend  on  legal  righH^ 
and  not  on  matters  pecuHariy  of  equitable  jurisie* 
tion.     Langt9m  v.  Hortom,  8  Bea.4<^ 

The  defendant  having  purchased  a  rick  ef  bij 
fVom  the  plaintifiT  (the  executor  de  jen  Urt  of  the 
owner  )i  snd  being  sued  by  him  for  the  priei^  le- 
ceived  a  notice  from  a  third  party,  stating  thstke 
was  the  adminiotrator  e#  the  owser  of  the  hsy,  md 
claiming  the  sum  Ibr  which  it  had  been  eold : — U^ 
that  the  defendant  was  not  entitled  to  relief  nate 
the  Istsectionof  the  Interpleader  Act,  1  ft2WUL4 
a  58. 

An  affidavit  in  support  of  an  appIicatioB  vmkt 
that  section  should  state  the  time  when  the  deds- 
ration  was  delivered  or  filed.  Jamm  ▼.  Priitkmi, 
10  Law  J.  Rep.  (n.b.)  Exch.  92;  7  M.  &  W.  217: 
8  Dowl.  P.C.  890. 

Actions  were  commenced  by  two  persons  elsis- 
iag  to  be  the  lawful  owners  of  a  bill  of  exiAiiC^ 
against  the  aceenter.  The  Court  directed  an  lime 
to  try  who  was  lawfully  entitled  to  recover  en  the 
IhU,  and  relieved  the  acceptor  from  all  clsin  ia 
respect  of  costs.    Regan  v.  Asrls,  9  Dowl.  P.C.  128. 

The  Court  will  not  grant  an  interpleader  nH 
where  actions  have  been  brought  againetthehoMBr 
of  s  stake,  deposited  with  him  to  abide  the  eveitsf 
an  illegal  horse-race.  JppUgmih  ▼.  Osltfy,  II  Lev 
J.  Rep.  (N.».)  Bxch.  850;  10M.&W.728 ;  2De«L 
P.C.  (n.8.)  228. 

Where  the  assignee  of  a  bankrupt  factor  soedftr 
goods  sold  by  tiie  bankrupt  to  the  defendant,  andi 
third  party  claimed  the  proceeds,  as  having  bea 
the  consignor  of  the  goods, — Held,  that  the  defta- 
dant  was  entitled  to  the  benefit  of  the  Interplesdef 
Act.  Johnton  v.  Shaw,  12  Law  J.  Rep.(NjB.)  C.P.  l\%\ 
4  M.  ft  6. 916. 

The  defendant  being  the  agent  of  one  Calve,  • 
merchant  of  Madrid,  to  receive  the  proceeds  ef  tke 
cargo  of  a  certain  ship,  paid  them  up  to  the  jtu 
1837  to  the  plsintifl;  to  whom  they  had  been  ass^aed 
by  Cal  vo.  On  the  3rd  of  April  1 848,  the  defeadiBt 
received  a  bill  of  exchange  as  part  of  the  pnoccdi 
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ttf  tlie  caiyo^  and,  on  the  IMh  of  the  same  month, 
infemied  diepUinti^  I7  letter,  that  he  should  hold 
the  bill  at  hia  disposal,  hy  Tirtue  of  the  assignment 
from  Cairo,  and  acquainted  Cairo  with  what  he 
had  done.  On  the  Ist  of  May  he  receired  a  letter 
from  Cairo,  prohibiting  him  under  personal  respon- 
sibility firom  paying  the  amount  of  the  bill  to  the 
pUunta^^  on  the  ground  that  the  plaintiff  had  been 
orerpaid.  The  defendant  haring  accordingly  re- 
tained the  bill,  and  an  action  for  money  bad  and 
received  haring  been  brought  by  the  plaintiff  against 
him  to  recover  the  amount  of  it  :-^Held,  that  the 
defendant  was  not  entitled  to  an  interpleader  rule^ 
calling  upon  Calvo  and  the  plaintiff  to  come  in  and 
state  their  claima»  on  the  grounds  that  he  had  pro- 
mised to  pay  the  bill  to  the  plaintiff  and  that  one  of 
the  parties  was  a  foreigner  residing  out  of  the  juris- 
diction o£  the  Court.  PaionU  v.  CwnpheU,  18  Law  J. 
B».(v.B.)£xch.85i  12M.&W.277. 

The  Court  refused  a  rule  under  the  Interpleader 
Aet,  applied  for  by  a  defendant,  upon  affidavits 
stating  that  the  debt  aought  to  be  recovered  in  the 
action  had  been,  under  a  writ  of  extent  issued 
against  the  plaintiffi^  returned  by  the  jury  at 
seised  for  the  Crown. 

The  provisions  of  the  Interpleader  Act  do  not 
apply  to  eases  where  the  Crown  is  a  party  interested. 
Cmd^  y.  MmugMam,  13  Law  J.  Rep.  (m.s.)  C.P.  17  j 
6M.&O.710;  7  8c  (».«.)  401. 

(B)  Relief  to  the  Sheriff. 

Tbe  eheriff  haying  seised  a  ship,  which  defendant^ 
one  of  the  administrators  of  J  W,  the  intestate, 
besaoM  possessed  of  by  virtue  of  a  side  from  his  co- 
admisiBtrator,  received  a  notice  from  a  third  party, 
thai  he  and  others,  aa  well  as  the  defendant,  were 
entitled  as  ncEt-of-kln  to  the  intestate  to  a  share  in 
the  ship ;  that  the  defendant  had  been  restrained  by 
aijnnction  from  selling,  mortgaging,  or  disposing 
ef  the  samcf  and  that  the  shenff  would  be  held  an- 
swerable for  all  loss  and  damage  occasioned  by  the 
levy  aaA  seiffure  :• — Held,  that  this  was  not  such  a 
claim  aa  entitled  the  sheriff  to  relief  by  an  inter- 
^eader  vuk.  JUaeh  v.  Wrighi,  10  Law  J.  Rep.  (k.s.) 
Jixch.S67i  8M.&W.1£6;  1  DowL  P.C.  (n.8.)  5fi. 

Where  a  defendant  resists  a  writ^  on  the  ground 
^t  the  goods  seised  are  held  by  him  in  trust  for 
eiher  parties,  as  ezecntmr  of  a  wiu,  for  the  purpose 
of  eairying  on  business  for  their  benefit,  under  the 
piwisions  of  the  will,  ha  is  a  "  person  not  being 
the  party  against  whom  such  process  baa  issued," 
iriChin  the  meaning  of  the  Interpleader  Act,  s.  6 ; 
Ittd  consequently  the  sheriff  in  such  case  is  entitled 
to  a  rule.  FemfAck  v.  La^aoek^  1 1  Law  J.  Rep.  (n.8.) 
a.B.  14€;  2aB.108;  10.&D.532. 

Where  an  under»sheri£^  to  whom  a  writ  of  fi*  /a. 
has  been  delivered  to  be  executed,  makes  a  com* 
muaicatien  to  the  (^editors  of  the  debtor,  in  the 
eSiancter  of  their  attorney,  which  has  the  effect  of 
hastening  the  issuing  of  a  fiat,  and  thereby  defeat- 
ing the  execution  of  the  writ,  he  is  not  entitled  to 
relief  under  the  Interpleader  Act  (Um  v.  Bok^t^  14 
Law  J.  Rep.  (r.s.)  aB.  06 ;  2  Dowl.  &  L.  P.C.  718. 

(C)  Judge's  Ordeb. 

Wbeie  a  Judge  at  chambers  had  made  an  order 
reacindiqg  an  interpleader  order  obtained  under  the 
1  U  2  Vict.  c.  4d.  s.  2,  and  had  acyudicated  as  to 


the  costs,  the  Court  entertained  an  application,  by 
way  of  appeal,  to  set  aside  the  order  as  to  the  costs, 
and  made  the  rule  absolute.  Teggm  v.  Longford, 
12  Law  J.  Rep.  (h3.)  Exch.  76 1  10  M.  &  W.  556 ; 
%  Dowl.  P.C.  (K.B.)  467. 

The  defendants  being  in  possession  of  goods  eon** 
signed  to  H,  the  assignees  of  H  and  also  two  other 
parties  laid  claim  to  the  goods,  and  one  of  the 
parties  brought  an  action  of  trover  against  the 
defendants.  The  assignees  thereupon  stated  that 
they  should  relinquish  their  claim.  An  interpleader 
order  was  afterwards  obtained,  that  unless  cause 
were  shewn  to  the  contrary,  the  assignees  should 
be  barred,  and  should  pay  the  defendant's  costs. 
The  assignees  attended  the  Judge  for  the  mere 

Surpose  of  objecting  to  the  coats,  and  the  order  was 
iacharged.  Other  summonses  of  the  same  kind 
were  afterwards  taken  out,  which  the  assignees  did 
not  attend,  and  ultimately  an  order  was  made  in 
their  sbsenee,  that  they  should  pay  the  defendant's 
costs : — Held,  that  the  Judge  had  no  authority  to 
make  the  latter  order,  the  attendance  of  the  assig- 
nees to  object  to  the  payment  of  costs,  not  being  an 
appearanoe  within  the  meaning  of  the  Interple^er 
Act,  1  &  2  Viet  c  48.  ss.  1  &  S.  Grattkrook  v. 
PieJ^rA,  12  Law  J.  Rep.  (n.8.)  Exch.  171;  10 
M.  &  W.  279 :  2  I>owl.  P.C.  (m.8.)  248. 

Where  a  Judge  with  the  connent  of  the  partiea 
disposed  of  a  question  of  interpleader,  (under 
the  1  &  2  Vict  c  45.  s.  2.)  sud  determined 
the  same  in  a  summary  manner,  making  an  order 
therein  as  to  ooets,  &c.,  the  Court  held,  that  they 
had  no  juriadiction  to  review  the  Judge's  decision, 
and  reftued  to  entertain  an  application  to  set  aside 
the  order.  ShortHdge  v.  Yomg,  18  Law  J.  Rep.  (if.s.) 
Exch.  80 ;  12  M.  &  W.  5. 

(D)  Costs  of  Parties,  in  oemseal. 

Where  an  application  haa  been  made  to  a  Judge 
at  chambers  under  the  1  &  2  Will  4.  c.  6%,  s.  6,  and 
the  1  &  2  Vict  c.  4#.  s.  2.  the  Interpleader  Act,  and 
the  parties  do  not  go  before  the  Judg^  at  the  in* 
stance  of  the  execution  ereditor,  and  he  having 
made  inquiries  abandons  his  executioa,  the  Court 
will  not  grant  summarily  to  the  claimant  the  costs 
of  attending  at  the  Judge's  chambers,  but  will  leave 
him  to  hisaction.  Swame  v.  Spenetr^  9  Dowl.  P.C.  847. 

Where  an  issue  has  been  directed  under  the  In- 
terpleader Act,  to  try  the  right  to  a  bill  of  exchange, 
the  bondfid$  owner  of  it  is  entitled  to  the  amount  of 
the  bill,  and  all  costs  from  the  wrongful  claimant,  so 
as  completely  to  indemnify  himself  Jones y. Regan, 

9  Dowl.  P.C.  580. 

An  action  having  been  brought  by  the  assignees 
of  a  bankrupt,  against  a  banker,  to  recover  money 
deposited  with  him  by  the  bankrupt,  and  the  bank- 
rupt claiming  the  money  as  a  trustee  of  a  marriage 
settlement,  alleging  it  to  be  part  of  the  tmst  ftind, 
the  Court,  on  an  interpleader  rule^  directed  an 
issue  between  the  bankrupt  and  his  assignees,  to 
try  whether  the  money  was  part  of  the  trust  fund, 
or  not,  in  which  the  ceHui  que  trust  was  to  find 
seonri^  for  the  plaintiff's  (the  bankrupt's)  costs. 
Frost  V.  Hayward,  12  Law  J.  Rep.  (njb.)  Exch.  242 ; 

10  M.  &  W.  673;  2 Dowl.  P.C.  (n.b.)  801. 

The  goods  of  a  debtor,  seized  by  the  sheriff  under 
an  execution,  having  been  claimed  by  a  third  party, 
the  sherifihrought  the  plaintiffandtheclaimant  before 
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a  Ju^ge,  Wtid  deiiidfed  tliat'  the  ph)p€ffty  bbloti^d 
to  the  chiitftant,  aiid  ordertd  the  plaifttiff  to  pay 
the  costs  of  tTieclaihiantand'of  thfe  sheriff,  arid  th« 
goods  ttf  he  delivered  up  to  the  claifnatit  Thb 
order  was  not  "stated  ori  the  fhte  of  it  to  have  h'e«l) 
-inadd  hy'tonaetit,  hut  wa«,  in  fact,  so  ritade;  and 
"♦he  piaiirtiff  paid  the  c6*t«  accordfngfly,  hut  havliife 
discovered  that  there  ifas  tither  property  hi  the 
debfor's  possession  tjot  heTongfittg  to 'the  claimant, 
l^e  ruled  the  sheriff  to  rrtntti  the  writ,  an^  on  his 
Tetuming  huihx  bvnoy  bronght'  ah  action  fbr  a  finite 
return : — Held,  first,  that  the  Tndge  had  nd  po^r 
iindci*the  Tntefrpleadei'  Afct  to  make  such  ah  order 
Withotrftfie  tdnsent  of  th^  Rattles ;  fondly;  1?h At, 
'althoogh  the  order  in  qtiestion  ^s  bad'  under  the 
TnterpIeaderAtt,  as  no  consent  appeared  upon  flie 
fAtd  of  1^  still  ihat  5t  ira»  binding  upon  the' parties 
as  a  decision'  of  the  Judge  in  t)ie  nattirc  of  ifn 
awatd,  and  made  by  consent.  Jfarristn  v.  Wtij^f 
•14  Law  J.  Rep.  (R.8.)Exch. !««;  18  Iff.  &  W.B16; 
2  Dow!,  dt  L.  P.C.  695, 

<£).8EB£IFF'a  COSTa,  when  iJJLOWSD. 

Goods  seized  by  the  sheriff  under  hfi^fa,  against 
S,  were  claimed  by  L,  as  assignee  of  S,  under  a  fiat 
of  bankruptcy.  The  Court,  on  the  sheriff's  appli- 
cation, directed  a  feigned  issue  in  which  L  was 
ptaintifi)  and  the  execution  creditor  defendant. 
The  issue  raised  was,  whether  L  (not  describing 
him  as  assignee)  was  entitled  to  the  goods  as  against 
the  execution  : — Held,  that  L  was  bound,  at  the 
trial,  to  prove  the  petitioning  creditor's  debt,  the 
trading,  and  the  bankruptcy  of  S,  though  the  de- 
fendant had  given  no  notice  (by  s.  90.  of  6  Qeo.  4. 
c.  10.)  of  his  intention  to  dispute  those  matters.  L 
fkiled  to  prove  a  trading  by  S.  The  Court  directed 
a  verdict  for  the  defendant,  and  ordered  L  to  pay 
the  costs  of  the  interpleader  rule,  and  of  the  trial 
of  the  issue.  Lott  v.  Melville^  10  Law  J.  Rep.  (k.s.) 
C.P.279;  3M.&G.40;  SSc.  (?r.s.)S46. 

A  claimant  who  fails  to  appear  on  an  interpleader 
'  rule,  obtained  by  the  sheriff,  is  not  bound  to  pay 
the  sheriff  his  costs.  Jones  y,  Lewitf  10  Law  J.  Rep. 
(n.8.)  Exch.  320 ;  8  M.  &  W.  264. 

(F)  PiLACTIClb 

A  sheriff  having  levied  on  the  goods  of  the  de- 
fendant, received  notice  of  his  bankruptcy,  and  of 
a  claim  by  the  provisional  assignee,  or  of  any  other 
persons  who  might  be  appointed  assignees.  After 
the  assignees  were  appointed,  the  sheriff  obtained 
an  interpleader  rule  calling  on  the  provisional 
assignee  only  to  appear : — Held,  per  Rolfe,  5.,  that 
the  assignees  were  entitled  to  appear  on  that  rule. 
JhbeUon  v.  Chandler,  9  Dowl.  P.C.  250. 

The  affidavit  in  support  of  an  interpleader  rule 
should  shew  that  the  defendant  has  not  pleaded. 

An  interpleader  rule  called  on  the  parties  to  ap- 
pear, that  the  Court  might  adjust  their  claims : — 
Held,  a  sufficient  compliance  with  the  statute,  which 
empowers  the  Court  to  order  a  party  to  appear,  and 
state  the  nature  and  particulars  of  his  claim. 
Frost  V.  Hatfward,  12  Law  J.  Rep.  (N.9.)  Exch.  242; 
10  M.&  W.  673;  2  Dowl.  P.C.  (n.s.)  801. 

Where  an  interpleader  rule  was  obtained,  and 
afterwards  a  claim  was  made  by  a  curator  appointed 
by  the  Scotch  law  to  the  property  of  a  deceased 
ptrfhOttf  the  Court  enlarged  the  rule  to  enable  the 


defljndant  t6  rnitikt  wttH  elafmatrt  k  ^arff  URttffiBi 
Walker  v.  JTer,  12  Law  J.  Rep.  (».8.)  Btefc.204. ' 


INTERPL£AD£E  SUIXi  IN  EQUITY. 

[Gf/y«  V.  buesbnry,  4  Law  X.  Dig,  304;  11  Sim.  1893 

A,  after  the  death  of  his  landlord  B,  at  the  reqaest 
of  C,  and  others  claiiiMBg  4o  be  co-derisees  of  B'l 
estates,  under  an  alleged  will  of  B,  signed  aa  ac- 
count in  writing,  admitting  the 'amount  of  rentdve 
fr6rh  A  tb  B,  or  ms  estate.  A  Sdiortfly  aftcr*aJ4j,  od 
the  representation  of  C  and  oAers,  the  ^devtieei, 
that  uey  were  entitled  tb  the  whole  of  B^  esblei 
mider  such  will,  pafd  Vent  and  attorned  to  tS«&, 
believihg  sucli  Y^spresentalSon  tobe  tnkei-*Held,  flUI 
A  (against  whose  goods  and  chattels  process  of  ^ 
f  ress liad  been  iissued  by  the  deviiiees  claiming  nader 
ah  alleged  will  Of  B,  and  against  whom  proeeediagi 
were  threatened  by  the  co-heirs-at-law  of  B,  tocoonel 
payment  to  them  of  liie  rent  which  had  accniedne 
from  him  in  respect  of  the  premises  in  his  occaps- 
tion,)  was  entitled  to  file  a  bill  of  interpleader  againit 
the  two  parties.  Jew  v.  Wood,  10  Law  J.  Rep.  (nx) 
Ch.  262 ;  1  Cr.  &  P.  185 ;  S  Bea.  5T9. 

A  filed  a  bill  of  interpleader,  and  obtained  ss  ta- 
junction  against  C,  the  consignor,  and  D,  ii%o 
claimed  a  lien  on  the  remittances,  in  respect  of  496L, 
the  net  proceeds  of  goods  in  the  hands  of  A.  After 
the  filing  of  the  bill,  A  received  a  farther  sum  of  6L 
in  respect  of  average  on  such  goods,  which,  though 
due  previously,  was  not  mentioned  in  the  origiul 
bill,  and  both  the  defendants  then,  for  the  first  tine, 
claimed  interest  on  the  sum  of  496/.  A  filed  a 
supplemental  bill,  stating  the  receipt  of  the  61,  and 
that  the  interest  on  the  principal  money  was  651, 
and  praying  that  C  &  D  might  mterplead  in  respect 
of  these  sums,  and  for  an  injunction.  Upon  thii 
second  bill,  these  monies  were  brought  into  cooH, 
and  a  second  injunction  obtained  ex  parte: — Held, 
first,  that  the  61.  received  by  A  after  the  origiaal 
bill  (though  due  before)  was  properly  Uie  subject  of 
a  supplemental  bill ;  secondly,  that  the  smalbessof 
the  sum,  viz.,  6^,  was  not  a  ground  of  objection^ 
se  to  a  bill  of  interpleader ;  thirdly,  that  ^s  esse 
was  distinguishable  from  Smith  v.  Target,  2  AnsL 
529,  the  6L  being  part  of  a  larger  demand. 

Plaintiff  ordered  to  pay  the  costs  of  an  injnoctiaD 
vexatiously  obtained.  Crawford  v.  Fisherf  1 1  Law  J. 
Rep.  (n.s.)  Ch.  278 ;  1  Hare,  436. 

One  of  several  part  owners  of  a  ship,  acting  as 
ship's  husband,  directs  a  broker  to  effect  an  iasnr- 
ance  upon  the  entirety  of  the  ship.  A  loaa  happeoir 
and  the  insurance  money  being  paid  to  the  lNfoker» 
who  knew  what  other  persons  were  part  owneri  rf 
the  ship,  one  of  the  other  part  owners  demands 
payment  of  his  proportion  of  the  insurance  nwaeyi 
and  commences  an  action  against  the  broker,  to 
recover  it;  and  the  part  owner  who  directed  the 
insurance  demands  payment  of  the  whole,  and  com- 
mences an  action  to  enforce  such  demand : — Heldf 
that  the  broker  could  sustain  a  bill  of  interpleadei 
against  the  two  claimants.  55firar#v.Wfic*,4M.*Cr. 
805. 

Where  a  fnnd  in  the  hands  of  a  stakeholder  was 
contested  by  three  parties,  one  of  whom  daimtd  the 
whole  of  it,  and  the  other  two  claimed  it  in  certain 
proportinns,  and  the  stakeholder  filed  a  bill  «f  in* 
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teiplMidev  agaiatt  the  tbre«  claimanU,  the  Court, 
at  the  kearii^,  dismissed  the  bill,  with  costs,  as 
against  one  of  the  parties  claiming  a  part  of  the 
fiouid,  and  decreed  that  tha  ether  two  parties  should 
interplead  as  to  the  other  part 

Form  of  decree  in  an  fnterpleader  suit.  Hoggari 
r^Outts,  10  Law  J.  Rep.  (m.b.)  Ch.  814;  9  Ibid. 
874;  lCr.&P.197. 


INTRUSION. 

The  Court  has  no  authority  under  4  &  5  Anne, 
c  16.  a.  4.  to  allow  a  defendant  to  plead  several 
natters  in  an  information  of  intrusion  by  the 
Attorney  GenaraL  The  Attorney  Otneralw.  Donald' 
MM,  10  Law  J.  Rep.  (n.b.)  Ezch.  139 ;  7  M.  &  W. 
422i  9Dowl.  P.C.ai9. 

In  an  information  of  intrusion,  the  Crown  cannot 
by  ita  mere  preKOgative  have  the  venire  fadaijtira' 
tores  awarded  into  any  county.  The  Attorney 
General  yr.CkurehUl,  I0LawJ.Rep.(H.8.)£xch.dl4; 
8  M.  &  W.  171. 

An  information  of  intrusion  stated,  that  the 
defendants  intruded  and  made  entry  upon  a  certain 
mesauage  or  dwelling-house,  situate,  ficc.,  and  being 
parcel  of  the  Royal  Palace  of  Kensington,  then  in 
Ae  occupation  and  in  the  hands  and  possession  of 
our  lady  the  Queen,  as  in  right  of  her  Crown.  The 
defenduits  pleaded,  in  the  form  given  by  the  23 
Hen.  8.  c.  5.  &  11,  that  they  committed  the  said 
trespasaes  imder  the  authority  of  a  certain  com- 
nussion  of  seweis,  for  tax  assessed  by  the  said  com- 
mission:— ^Held,  on  demurrer,  that  this  form  of 
pleading  was  not  allowable  in  an  information  of 
intruaion  at  the  suit  of  the  Crown. 

A  distress  for  sewers  rates  cannot  be  levied  within 
the  precinct  of  a  royal  palace,  occupied  as  the 
residence  of  the  Sovereign ;  but  tembte  that  the  aver- 
ments in  the  information  did  not  shew  that  Kensing- 
ton Palace  was  the  residence  of  the  Sovereign. 
The  Court,  after  argument  and  judgment  for  the 
Crown  on  demurrer,  refused  leave  to  die  defendants 
to  plead  de  novo,  or  to  amend  their  plea.  The 
Attorney  General  v,  Donaldson,  11  Law  J.  Rep.  (n.b.) 
Exch.  888 ;  10  M.  &  W.  117. 


JOINT  STOCK  COMPANY. 
[See  Banilbbs  and  Bankikq  Company~Com- 

PAKT  —  CoifPEMSATIOK  —  MiNE  —  RAILWAY 
COMPAKY.] 

Regiatration,  incorporation,  and  regulation  of 
joint-atock  oompanies,  provided  for  by  7  &  8  Vict, 
c  1 10 ;  22  Law  J.  Sut  App.  xxxiiL 

The  winding  up  of  the  afiairs  of  joint-stock  com- 
paniea  unable  to  meet  their  pecuniary  engage- 
ments fiiciHtated  by  7  &  8  Vict  c.  Ill;  22  Law  J. 
Stat  App.  liii. 

[Himmers  v.  Rowley,  4  Law  J.  Dig.  808 ;  10  Sim. 
470.] 

A  bill  of  exchange  was  drawn  by  Richard  Parker, 
addressed  '*  To  the  directors  of  the  Imperial  Salt  snd 
Alkali  Company,"  and  accepted  in  the  following 
form,  "  Accepted,  payable  at,  &c.  Richard  Parker, 
manager.  J  R,  J  P,  R  G,  directors."  The  payee 
bnmght  aesumpsit  sgainst  the  three  defendants, 
who  were  directors  of  this  joint-stock,  trading  com- 


rmy,  but  did  not  sign  the  acceptance ;  J  R  and 
P,  who  were  directors,  and  signed;  and  Richard 
Parker.  J  R,  J  P,  and  Bichard  Parker,  sufiered 
judgment  to  go  by  default  Richard  Parker  was  a 
shareholder  and  officer  of  the  company.  The  jury 
found  that  Richard  Parker  did  not  sign  as  acceptor, 
but  only  as  **  manager": — Held,  first,  that  the  action 
could  not  be  maintained  against  the  defendants  in- 
dividually: seoondly,  nor  against  the  five  defen- 
dants who  were  directors,  and  Richard  Parker  as 
shareholder ;  there  being  no  implied  authority  in 
the  directors  to  bind  the  company. 

The  plaintiffs  proved  a  letter  by  the  aiz  directors 
to  the  bankers  of  the  concern,  directing  them  not  to 
pay  **  cheques  for  our  company,"  unless  signed  by 
two  of  their  body.  They  proved  also,  that  the 
bankers  had  paid  cheques,  and  also  acceptances, 
signed  by  two  directors : — Held,  that  the  plaintifi 
could  not  rely  on  these  circumstances  as  evidence 
of  authority  in  the  directors  to  bind  the  company 
by  their  acceptances,  it  not  having  been  left  to  the 
jury,  at  the  trial,  whether  there  was  evidence  of  such 
authority.  BultvMorrell,  lOLaw J.  Rep.  (m.8.)  Q.B. 
52;  12Ad.&£.745. 

By  the  deed  of  settlement  of  a  joint-stock  com- 
pany, dated  October  25,  1838,  the  subscribers 
covenanted  with  certain  members  of  the  company, 
named  in  the  deed,  in  the  usual  way,  and  it  was 
provided  (amongst  other  things)  that  the  directors 
should  have  the  power  of  making  calls,  and  that 
the  calls  should  be  duly  paid  by  the  proprietors. 

An  act  of  parliament  was  subsequently  passed, 
8  &  4  Vict  c.  xxvL  (1840),  to  enable  the  company 
**  to  sue  and  be  sued  in  the  name  of  any  one  of  these 
directors,  or  their  secretary,  and  to  raise  money  for 
carrying  on  Uieir  works.' '  This  act  provided  '*  that 
all  actions,  suits,  8ec.  to  be  commenced,  instituted, 
prosecuted,  8(0.  by  or  against  the  said  company, 
upon  any  contract,  covenant,  or  agreement  then 
made,  or  thereafter  to  be  made,  to  or  with  the  said 
company,  or  to  or  with  any  person  or  persons  in 
trust  for  the  said  company,  should  and  lawfully 
might  be  commenced,  instituted,  &c.,  by  or  against 
the  secretary  for  the  time  being,  or  by  and  against 
any  one  of  the  elected  directors  for  the  time  being, 
as  the  nominal  plaintiff  or  defendant,  &o.  whether 
the  defendant  in  any  suit,  &o.,  to  be  brought  by  the 
company,  should  be  a  proprietor  in  the  said  company 
or  not:" — Held,  that  an  action  of  debt  for  calls 
against  a  member  of  the  company  was  properly 
brought  on  the  deed  in  the  name  of  the  secretary. 

The  deed  (which empowered  the  directors  to  make 
calls)  exempted  certain  shares  from  payment  of 
cjUIs  : — Held,  that  it  was  not  necessary  to  aver  in 
the  declaration  that  the  defendant's  shares  were 
not  exempted  shares.  The  call,  in  respect  of  which 
the  action  was  brought,  was  made  on  the  22nd  of 
December  1840,  payable  the  16th  of  January  fol- 
lowing, and  it  was  averred  that  due  notice  was  given 
to  the  defendant,  who  had  not  paid,  &c.: — Held,  that 
the  declaration  was  sufficient, without  averring  that 
the  day  of  pavment  had  elapsed  before  the  com- 
mencement 01  the  suit,  or  that  the  call  was  made 
(as  required  by  the  deed  of  settlement)  at  the  dis- 
tance of  three  months  from  the  date  of  the  deed. 
Skinner  v.  Lambert,  11  Law  J.  Rep.  (n.s.)  C.P.  287 ; 
4  M.&.  G.  477 ;  5  Sc.  (n.s.)  197;  2  Dowl.  P.C.  (n.s.) 
182. 
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Case  af  aintt  the  leeretajry  of  die  Anti-Dry-Rot 
Company,  for  not  making  out  and  deliToring  to  the 
plaintiff  a  certificate  in  reapect  of  each  of  twenty 
abares  porchased  by  him.  The  act  6  Will.  4.  c  xxri. 
prorides  that  the  capital  shall  be  250,000^  and  that 
the  number  of  sbaret  shall  be  limited  to  10,000 ; 
and  the  10th  section  enacts  that  the  company  shall 
keep  a  book,  and  cause  to  be  entered  therein  the 
name  and  designation  of  every  person  subecribing 
for  shares  in  the  undertaking,  and  of  every  person 
entitled  to  any  shares  therein,  making  a  separate 
entry  of  each  share  in  numerical  order;  end  that 
after  the  making  of  such  entry  a  certificate  shall  be 
made  out  in  respect  of  every  share,  specifying  the 
■umber  of  such  share  and  the  njime  of  the  pro- 
prietor thereof,  and  such  certificate  shall  be  delivered 
to  die  proprietor  upon  demand.  And  the  20th  section 
provides  that  it  shall  be  lawAil  for  the  proprietor  of 
every  share  to  sell  and  transfer  the  same  by  writing 
duly  stamped,  which  transfer  shall  be  exhibited  to 
die  company,  or  to  their  secretary  to  be  filed  and 
registerMi  in  the  manner  prescribed  bv  the  act  At 
the  trial  the  plaintiff  produced  in  evidence  twenty 
scrip  certificates  payable  to  bearer,  signed  by  three 
of  the  directors,  and  countersigned  by  one  T,  who 
had  been  secretary  to  the  company.  It  appeared 
diat  T  had  fhiudnlendy  re- issued  a  number  of  the 
shares,  and  this  ba(ving  become  known,  the  shares 
at  the  time  the  plaintiff  purchased  were  at  a  low 
discount.  Nodces  had  been  given  by  the  company 
in  the  public  papers  of  the  frauds  iHiich  had  oeen 
practised,  and  the  broker  who  negotiated  the  aale 
of  the  shares  to  the  plaintiff  knew  of  that  fraud  at 
the  time.  It  appeared  that  at  the  time  the  scrip 
certificates  were  brought  by  the  plaintiff  to  be  re* 
gistered  the  whole  number  of  10,000  shares  had 
been  already  entered  in  the  register,  pursuant  to 
the  act.  It  was  objected  that  the  register  being  fttll, 
and  the  defiendants  having  no  power  to  add  to  the 
DOBiber  of  shares,  the  action  in  this  form  would  not 
lie ;  and  the  learned  Judge,  being  of  that  opinion, 
nonsuited  the  plaintiff: — ^Held,  that thenonsuit  could 
Dot  be  supported ;  because  the  register  might  have 
been  improperly  filled,  in  which  case  the  company 
would  be  taking  advantage  of  their  own  wrong. 

AmhMs— That  it  was  not  sufficient  for  the  plaintiff 
merely  to  nroduoe  scrip  certificates  payable  to  bearer 
which  he  had  lequiied  to  be  registered ;  but  that  he 
ooght  to  have  shewn  his  title  to  have  those  shares 
registered,  and  to  harve  dedueed  a  good  tide  from 
the  oiigittai  subscriber  and  his  assignees. 

It  was  also  objected,  at  the  trial,  that  the  plaintiff 
was  not  the  h<m€fid€  bolder  of  these  shares,  inas- 
much as  he  had  purchased  them  after  nodoe ;  that 
many  shares  were  fabricated  by  a  person  who  was 
himself  a  director  and  secretary  of  die  company  for 
a  time,  and  that  it  might  be  that  the  plaintiff  had 
acquired  his  tide  through  some  of  those  Cidse  cer- 
tificates ;  and  it  was  proved  that  the  plaintiff  had 
given  a  less  price  than  the  ordinary  one;  but, 
temble^  that  that  would  not  deprive  him  of  the  title 
he  had  by  the  transliBr,  unless  it  were  shewn  that  he 
Was  not  die  bondiSdi  owner.  Daiy  v.  I^boeiMon,  10 
B«.&W.«0f. 

By  the  deed  of  setdement  of  a  joint-stock  com- 
pany, made  between  the  several  parties  whose  names 
were  or  should  be  inserted  in  a  schedule  thereto, 
and  who  had  executed  or  should  from  time  to  time 


execute^  the  deed  (axoept  the  ylatntifii)  ef  lhe«M 
part,  aoHd  the  plaintiA  of  the  other;  teciiing  dm 
the  tevenl  persons  parties  thereto  had  agnsdts 
raise  a  capital  of  60,000t,  by  n  oontribetiott  ia 
shares  of  5002.  each,  fiir  the  purposes  thecsiB  msa* 
tioned,  subjeet  to  the  covenants  theninafter  con- 
tained, and  that  every  ♦f  the  peraone»  parties  theme, 
had  contributed  towards  the  said  eapital  9i50fiM, 
the  sum  of  1 26L  in  respect  of  every  share  subscribed 
for  or  allotted  to  him,  the  parties  mutually  oere- 
nanted  with  each  other  that  the  several  penom, 
parties  theieto^  and  the  several  odser  pefseas  who 
should  become  shareholders  aa  thereinafter  meo- 
tioned,  shnnld,  wliUe  holding  ahares  in  the  capital 
of  the  company,  be  and  ceatinne  until  dissolvsd 
under  die  provision  thereinafter  eontained.  a  pait- 
nership  or  company,  by  the  name  of^  &c,  fbr  the 
purposes  and  upon  the  terms  and  oonditione  there. 
inaner  expressed.  Among  these  were  the  foUomng: 
That  the  capital  of  the  company  should  consist  of 
the  alsresaid  sum  of  60,0001,  agfieed  to  be  nimi 
in  shares  of  500L  each,  with  power  to  the  diieeterii 
with  the  eoneurrenoe  <if  a  general  aieeting«  to 
augment  or  diminish  the  capital  by  the  mesm 
theiEnin  mentioned;  that  the  direetoB  should,  aft  a 
meeting  of  their  board,  called  at  «  oertain  time  b» 
fore  the  next  and  every  subsequent  general  meeting 
declare  what,  if  any,  dividend  shall  he  made  amoaf 
die  ahareholdsrs  at  such  general  meeting  next  fol- 
lowing; that  notwithstanding  instalments  on  the 
shares  of  the  said  capital  of  50,0001.  of  125JL  per 
ahare,  should  have  been  paid  or  provided  for,  the 
remaining  875/.  per  share  should  be  payable  by  the 
holder  to  the  direetorB,  in  such  suma  (not  exotediag 
l25iL  per  share  at  one  payment,  and  nt  ench  time^ 
Arc  an  the  directoiB,  at  an  extraordinary  booid,  &c. 
should  appoint ;  and  that,  notwithstsndLag  mj  pei^ 
eon  who  had  theretofore  applied  for  any  ahare  m  the 
capital  of  the  company,  or  had  or  might  become  s 
subscriber  thereto,  had  refiiaed  or  neglected,  or 
ahould  refuse  or  neglect,  to  pay  his  anhscriptioa,  sr 
any  part  thereof,  or  shouhl  reftMo  or  negket  to 
•XBcute  the  deed,  and  notwithstanding  the  entiie 
number  of  shares  should  not  be  snbeoribed  for  on  at 
before  the  execution  thereof,  yet  the  deed  and  the 
provisions  therein  contained  should  be  valid  and 
effectual : — Held,  that  the  parties  who  had  executed 
the  deed  were  liable  to  the  payment  of  the. calls 
made  by  the  directors  on  the  375l  per  share  remain- 
ing unpaid,  notwithstanding  that  the  whole  capital 
of  50,000^  had  not  been  eubseribed  fat.  Hmttr,  OUUf 
1 S  Law  J.  Rep.  (n.s.)  Exch.  337 ;  1 2  M.  &  W.  401 

In  an  action  breught  against  a  member  of  a  pub- 
lie  joint- stock  company,  authorised  to  sue  and  he 
sued  in  the  name  of  die  secretary  or  one  of  the 
directon  as  nominal  plaintiff  or  defendant,  it  was 
held  under  the  provisions  of  the  net  that  it  was  net 
imperative  upon  the  plaintiff  to  sue  die  nominal 
defendant,  and  that  a  plea  raising  this  point,  by 
alleging  that  the  aotion  was  brought  for  a  debt  of 
the  company  against  the  defendant  as  one  of  the 
memhen  thereof,  and  that  he  was  not  the  secretary 
or  a  director,  was  not  an  isauable  pka.  BkteUi  v. 
Gordon,  1  DowL  P.C.(K.a.)  %16. 

A  decree  declaring  that  all  the  ahareholders  of  a 
company  are  bound  to  pay  what  may  be  found  dae 
to  a  plaintifl^  does  not  make  the  shtfebolders  per- 
sonally liable.     Vigers  v.  Pike,  8  C.  &  F.  «52. 
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A  WII  mfty  ]tt  bronght  bj  the  pmentdirectDn  of 
A  joint-stoek  oompany  on  behalf  of  themselyes  and 
all  othera  the  roembenef  the  company,  agaioat  the 
Ibnner  direetora  of  the  oompany,  for  the  putpoae  of 
being  relieved  agafeat  a  firaud  in  which  all  the  for« 
mer  direetora  are  alleged  to  have  been  inyolTed. 
(See  Tayior  ▼.  Saimmt,  1  M.  &  Cr.  142). 

Amfr^k— That  tho  otatnte  3  ft  4  Will  4.  c.  56.  a.  Sd, 
which  authorizea  a  paitienlar  mode  of  regiatering 
▼easels  belonging  to  joint-ttock  companies,  does  not 
apply  to  a  joint^stock  company  in  which  foreigners 
are  shareholders.  Benmm  ▼.  Heatkont,  1  Y.  ft  Coll. 
C.C.  336. 

Semble — That  where  by  act  of  parliament  a  joint- 
stock  company  may  be  sned  tbroogh  the  medium  of 
their  poblic  officer  he  is  the  proper  person  to  be 
sned,  and  not  the  directors,  even  where  the  directors 
are  charged  with  a  gross  ftsad;  and  at  all  erents 
that  one  only  of  such  directors  ooght  not  to  he  made 
a  party. 

Sembh — That  where  a  company  is  so  eonstitnted, 
a  bill  is  sustainable  against  a  single  shareholder 
Jointly  with  the  public  officer,  if  it  allege  that  he  is 
the  aasignee  of  the  debt  for  whieb  Uie  oompany 
have  brought  their  action  at  law  against  the  plain- 
tiff   P€ndleburyr.Walker,4Y,&C.^2^ 


JOINT  TENANT  AND  TENANT  IN 

COMMON. 

[See  Accouirr.] 

A  sum  of  money  was  remitted  to  England  to  be 
secnred  for  the  benefit  of  a  married  woman  and  her 
cfaildTen,  ao  that  the  same  might  not  come  to  the 
handa  of  her  haabaBd:*— Held^  thai  they  took  as 
joint  tenanta.    Bmtard  ▼.  SmouUrt,  7  Bea.  92. 


JUDGMENT. 

[Against  the  Casual  Ejector,  see  Ejectmsiit 
— and  see  Exbcdtioh — Lieh — Practick — ^War- 
lAirr  OF  ArroRKET.] 

(A)   SlGNlMO  AMD  BNTERINO. 

(a)  In  general* 
(M  jifter  Judge's  Order  for. 
(c)   Under  whU  Date  entered, 
{d)  Nunc  pro  tune. 

(B)  For  Waht  ov  a  Plba. 

(C)  Of  Nov  Pros. 

(D)  NoLiA  Pbosroui. 

(£)  As  IN  CABS  OF  Nonsuit. 

(F)   NON  OBSTANTS  VbRBDICTO. 

(G)  Judge's  Order  for. 
(a)  By  ConmmL 

(h)  OkargbigStoek,S^e.,mnder\8f2Victe.n(L 
«.14l 

(H)  Rule  of  Court,  under  \  &  2  Vict.  c.  110. 

S.18. 
(I)  After  DEFSNDANT'fe  Death,  when  Lands 

BOUND  BT. 

(K)  AoAiirsT  One  of  several  Joint  Debtors. 
(L)  Rbtttai  of. 
(M)  Execution  on. 
(N)  Arrest  of. 
(O)  Sbitiko  aside. 


(P)  ENTERiNa  Sati«factioh  on. 

(Q)  Judgment  recovered. 

(R)  Foreign  Judgment. 

(S)  Proceedings  ufon,  in  EauiTT. 


(A)  Signing  and  entering. 
(a)  In  general* 

Where  a  summons  for  time  to  plead  was  return- 
able at  **  three  in  the  aftemooo/'  but  in  the  copy 
served  upon  the  plaintiff  "  eleven  in  the  afternoon" 
was  inserted  by  mistake,  and  the  plaintiff  signed 
judgment  before  three  on  that  day: — Held,  that  he 
was  justified  in  doing  so,  as  no  copy  of  the  summons 
had  been  served  upon  him.  Comberledge  v.  Carter^ 
13  Law  J.  Rep.  (n.s.)  C.P.  16;  6  M.  &  G.  748; 
7Sc.(n.8.)514;  1Dow1.&L.P.C.791. 

Where,  on  account  of  the  pressure  of  business, 
a  caae  was  entered  on  the  list  of  motions  for  new 
trials,  on  the  fourth  day  of  term^  and  the  plaintiff 
signed  judgment,  and  gave  notice  of  taxation, 
whereupon  the  defendant  gave  notice  that  the  case 
stood  in  the  list  to  be  moved: — Held,  that  the  prac- 
tice being  to  sign  judgment  before  notice  of  taxa- 
tion, the  defendant  ought  to  have  g^ven  notice 
before,  and  must  pay  the  costs  of  signing  judgment. 
Emblin  v.  Dartnell,  13  Law  J.  Rep.  (jxa)  £xch.  256; 
I  DowL  &  L.  P.C.  1010. 

Where,  upon  plea  of  nml  tiei  record,  the  record  is 
to  be  produced  by  the  defendant,  the  plaintiff  must 
rale  him  to  do  so  before  he  can  sig^  judgment; 
but  where  the  plaintiff  is  to  produce  the  record,  it 
is  sufficient  to  serve  a  notice  on  the  defenduit* 
Semble,  otherwiae  in  the  Common  Pleas.  Swinbum  r. 
Taylor,  I  Dowl.  P.C.  (n.8.)  349. 

Where  ten  days*  time  to  reply  is  given  on  the 
24th  of  March,  the  live  foUowmg  davs  bein^  holi- 
days, a  judgment  signed  for  want  of  a  replication 
on  the  l&th  of  April  was  held  not  too  soon.  L^Sn 
V.  Pitcher,  1  DowL  P.C.  (N.a.)  767. 

(6)  4^sr  Judge's  Order  for, 

A  defendant  who  had  been  served  with  a  writ  of 
summons,  consented  te  a  Judge's  order  for  payment 
of  debt  and  costs  within  a  certain  time,  otherwise 
the  plaintiff  to  sign  judgment.  The  debt  and  costs 
not  being  paid,  the  plaintiff  signed  judgment,  but 
without  entering  an  appearance  for  the  defendant: 
—Held,  a  mere  irregularity  cured  by  lapse  of  time. 
Hawkins  v.  HasseU,  13  Law  J.  Rep.  (n.8.>  Exch. 
341;  12M.&W.  776. 

(c)  Vnder  what  Date  entered. 

The  day  of  whieh  a  judgment  is  entered  of  record^ 
for  the  purpose  of  the  rule  of  Hilary  term,  4  Will.  4. 
r.  3,  is  the  day  on  which  the  taxation  of  costs  is 
completed. 

Where  the  postea  had  been  marked  on  the  18th 
of  December,  defendant  died  on  the  15th,  costs  were 
taxed  on  the  1st  of  February,  more  than  two  terms 
after  verdict,  and  plaintiff  entered  the  13th  of 
December  as  the  date  of  the  judgment;  the  date 
was  altered  to  the  latter  day,  on  the  application  of 
the  executors  of  the  defendant,  who  had  obtained  a 
writ  of  error,  assigning  for  error  the  death  of  the 
defendant  Peirce  v.  Derry,  12  Law  J.  Kep.  (n.s.) 
Q.B.  277 ;  4  Q.B.  635 ;  3  O.  ft  D.  447. 
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JUDGMENT— (As  in  cask  op  Nonbttit). 


(d)  ^tcfic  pro  tunc, 

A  Judge's  order  was  made  to  stay  proceedings, 
on  payment  of  deVt  and  costs,  on  a  day  named  in 
the  order,  the  plaintiff  having  liberty  to  aignjudg- 
ment,  in  case  they  were  not  paid  on  that  day.  Before 
the  day  named,  the  plaintiff  died.  The  Coort  re- 
fused to  allow  judgment  to  be  entered  nioie  pro  tunc, 
WUkin$  Y.  CotUy,  11  Law  J.  Bep.  (vji.}  aS.  191; 
1Dow1.P.C.(n.8.)8S5. 

Where  a  declaration  is  delivered  on  the  24th  of 
December,  the  plaintiff  is  entitled  to  sign  judgment 
on  the  8rd  of  January;  and  a  plaintiff  having 
neglected  to  do  so  under  the  erroneous  supposition 
that  the  Christmas  holidays  were  to  be  reckoned  in 
computiag  the  time  for  pleadings  and  the  defendant 
having  died  before  judgment  was  signed, — Held, 
that  the  plaintiff  could  not  afterwards  enter  up 
judgment  nunc  pro  tunc.  WiUtt  v.  Pcrks^  1 2  Law  J. 
Rep.  (H.S.)  C.P.  149;  5  M.  &  6.376;  6  Sc.  (n.8.)42. 

(B)  For  Want  op  a  Plea. 

Where  a  defendant  pleaded  the  general  issue  to 
the  whole  declaration,  and  to  part  thereof  a  special 
plea,  concluding  with  a  verification,  and  delivered 
them  without  counsel's  signature: — Held,  that  the 
plaintiff  might  treat  the  whole  pleading  as  a  nullity, 
and  sign  judgment  as  for  want  of  a  plea. 

Judgment  for  want  of  a  plea  was  signed  on  the 
17th  of  April,  and  a  summons  taken  out  to  set  it 
aiide,  which  was  discharged  on  the  23rd.  Execu- 
tion was  issued  on  the  27th,  and  on  the  28th  the 
defimdant  applied  to  the  Court  to  set  aside  the 
judgment  for  irregularity: — Held,  too  late.  Shield 
▼.  Qfiick  or  Twiggy  10  Law  J.  <n.s.)  Exch.  270; 
8M.&W.289;  9DowLP.C.75L 

Where  the  time  of  pleading  expires  on  the  10th 
of  August  in  any  year,  the  plaintiff  cannot  sign 
judgment  for  want  of  a  plea  before  the  24th  of 
October.  MorrU  v.  Hancock^  11  Law  J.  Rep.  (n.8.) 
as.  12;  1DowLP.C.(n.b.)320. 

A  defendant,  having  obtained  an  order  to  plead 
several  matters,  pleaded  in  pursuance  thereof,  a 
plaa  to  the  whole  declaratioii,  and  also  demuired  to 
a  part  The  Judge  was  not  apprised  of  the  defen-^ 
danf  s  intention  to  demur.  The  plaintiff  having 
signed  judgment  as  for  want  of  a  plea,  the  Court 
set  it  aside,  on  the  defendant's  striking  out  the 
demurrer,  and  paying  all  the  costs  occasioned 
thereby^  except  tne  eosts  of  the  application.  Baily 
V. Bakif,  11  Law  J.  Rep^  (zr.8.)  Exch.  312;  9  M.  & 
W,7d9;  lDowLP.C.(M.e.)89L 

A  plea  dated  and  delivered  on  the  28rd  of  October 
is  a  mere  nuUSty,  and  it  seexM  that  the  plaintiff 
nuy  eiffn  judment  as  for  ws«t  of  a  plea;  but  if 
he  appfiee  to  the  Ceurt  to  set>itraside,  he  must  come 
witmn  tottr  days  from  the  e3q»ication  of  the  time  to 
plead.    MilU  V.  Brcum,  9  DowL  P.O.  151, 

Where  it  is  qvestioQable  whether  reasonable 
netioe  has  been  giren  to  the  dalendaatof  adeclaration 
having  been  filed,  the  plaintiff  must  sign  jodgmwt 
ftrf  want  ef  a  vlea  at  hie  own  peril,  and  Uie  Court 
will  not  assist  him  by  giving  him  leave  to  take  such  a 
pfini4mi\\n%,  &pH0gin§x.  White,9Doyrl?,CA000. 

A  defendant  having  obtained  an  order  for  further 
iim^Ut  plead  upon  certain  terms,  did  not  draw  up 
$h0  mAtif^  hut  on  the  same  day  took  out  a  summons 
f//f  ^miHn  partleuUrs  with  a  stoy  of  proceedings,  and 


also  a  summons  for  Airther  time  to  plesd  afkai  (he 
delivery  of  such  particulars.  On  the  following  day 
the  plaintiff's  attorney  delivered  the  paiticulaia, 
and  signed  judgment  as  for  want  of  a  plea,  the 
origins  time  for  pleading  having  then  expired  :-* 
Held,  that  the  judgment  was  irregular.  Diak$  v. 
Arnold,  1  Dowl.  P.C.  (n.8.)  938. 

(C)  0»  Now  Pbos. 

If  a  defendant  in  replevin  obtalos  judgment  of 
non.  pros,  for  a  return,  and  a  certain  amount  for  costi,. 
the  judgment  is  not  final  until  taxation ;  but  voald 
be  final  if  it  had  been  tot  a  return  only. 

In  such  a  case  the  defendant,  in  order  to  obtain 
his  costs,  should  assess  them  before  a  jury,  aa  ooa> 
sequential  on  his  damages. 

If  a  writ  of  pone  per  uidiot  be  made  retoriiable 
in  vacation  instead  of  term,  although  by  mistake^ 
the  Court  will  set  it  aside.  Wright  v.  LewU,  9  DowL 
P.C.  183. 

Where  a  writ  of  summons  waa  sued  out  sgaiost 
S,  and  service  was  effected  on  her  sister  P,  at  tibeic 
joint  residence,  and  at  the  time  of  service  ihe 
denied  that  she  was  S,  and  was  desired  (as  was 
sworn  on  behalf  of  the  plaintiff)  to  deliver  the  copy 
served  to  her  sister,  which  stetement  wascontn- 
dieted  by  her ;  and  she  treated  the  service  as  havifig 
been  efiected  on  herself,  and  after  eight  days  had 
elapsed,  entered  an  appearance  thus,  **  P,  sued  ss 
S,"  and  subsequently  demanded  a  declaration,  but 
then  received  an  intimation  that  she  was  not  the 
person  intended  to  be  sued,  notwithstanding  whidi 
she  signed  judgment  of  non  pros. ;  the  Court  set  aside 
the  judgment  with  costs.  Walker  y.  Mediaad,  1 
Dowl.  &  L.  P.C.  159. 

(D)  Nolle  PRosEaui. 

A  noUe  prosequi  against  one  of  two  defendants  may 
be  entered  at  tiie  trial  of  the  cause  upon  the  Nin 
Prius  record ;  but  a  noUe  prosequi  is  not  proved  by 
the  production  of  the  issue  roll*  which  is  not  s 
record  of  the  court  until  brought  in  and  enteied 
upon  the  roll. 

Semhle — per  MaulCf  J.  and  CoUwian,  J.— -A  de- 
fendant upon  the  record  may  be  examined  as  a 
witness  for  the  plaintiff,  against  his  own  inteieit, 
without  any  noUe  prosequL  Fogan  t.  Dmuen^  H 
Law  J.  Rep.  (n.b.)  C.P.  319 ;  4M.  &  G.  711. 

(E)   As  IN  CASE  OF  NOKSTTIT. 

If  the  shatiter  be  omitted  in  any  one  of  theiniiei, 
though  added  in  the  others,  the  defendant  csnaot 
move  for  judgment  as  in  case  of  a  nonsuit.  Wti^ 
T.  Oldfield,  8  Dowl.  P.C.  899. 

A  defendant  cannot  move  for  judgment  as  in  esse 
of  a  nonsuit,  against  a  plaintiff  who  has  not  pioseeded 
to  trial  within  the  usual  time  on  afeigned  issue,  joined 
under  6  &;  7  Will  4.  c.  71.  a.  46.  Widt  r,  Cstts*, 
12  Law  J.  Rep.  (v.8.)  aB.  831 ;  1  DowL  &  L.  P.C. 
227. 

Where,  in  an  action  of  covenant,  there  were 
sevefU  breaches  alleged  in  the  declaration,  to  which 
there  were  several  pleas,  some  of  which  weie  de^ 
murred  to,  and  on  the  others  issues  of  fact  ware 
joined,  and  the  plaintiff  not  having  proceeded  ts 
trial  with  the  issues  of  fact,  the  defendant,  for  whoa 
judgment  had  been  given  on  the  demurren,  had 
obtained  a  rule  for  judgment  as  in  case  of  a  w»' 
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suit ;  the  Conrt  would  not  compel  the  defendant  to 
accept  a  ttei  ftrocetnu  on  the  issues  of  law,  on  which 
the  costs  had  already  accrued,  but  with  the  view  to 
avoid  aoy  difficulty  as  to  entering  the  Mtei  processus 
to  a  part  of  the  record,  directed  that  the  plaintiff 
should  enter  a  noUe  prosequi  as  to  those  parts  of  the 
declaration  to  which  the  issues  of  fact  extended, 
the  defendant  consenting  tiiat  the  plaintiff  should 
not  be  liable  to  costs  on  such  noUe  prosequi,  Quor- 
Hfi^tM  T.  ArtkuTj  12  Law  J.  Rep.  (M.S.)  Exch.  311 ; 
11M.&W.  401;  ieM.arW.dS5. 

A  rule  for  judgment  as  in  case  of  a  nonsuit  cannot 
be  drawn  up  with  a  stay  of  proceedings.  Archer 
V.  AirffA,  9  Dowl.  P.C.  99. 

Judgment  as  in  case  of  a  nonsuit  may  be  obtained 
in  an^ectment,  if  issue  has  been  joined,  although 
through  the  fault  of  the  lessor  of  the  plaintiff,  no 
consent  rule  has  been  actually  drawn  up,  the  tenant 
io  possession  having  appeared  and  pleaded.  Dot  d. 
Wmams  V.  SmUh,  9  Dowl.  P.C.  101 1. 

Where  one  of  several  defendants  moves  for  judg- 
ment as  in  case  of  a  nonsuit,  the  rule  should  be  to 
shew  cause  why  the  judgment  should  not  be  entered 
generally  for  the  defendants.     Sawyer  v.  Hodges^ 

I  DowL  P.C.  (K.8.)  Ifl. 

Where  a  rule  fiui  for  judgment  as  in  case  of  a 
noDsuit  had  been  enlarged  from  Michaelmas  to 
Hilary  term,  upon  the  condition  of  all  affidavits 
sought  to  be  read  by  the  plaintiff  being  filed  one 
week  before  the  commencement  of  that  term,  the 
Court  refused  to  dispense  with  the  condition,  upon 
the  ground  of  a  mistake  of  a  clerk  in  the  county, 
unless  with  the  consent  of  the  defendant.  Corley 
V.  Bern,  1  Dowl.  P.C.  (K.8.)  508. 

The  affidavit  upon  which  the  rule  for  judgment 
Bs  in  case  of  a  nonsuit  is  drawn  up,  must  shew  that 
the  application  is  not  made  too  {^>on. 

Where,  therefore,  the  rule  was  obtained  in  Hilary 
term,  upon  an  affidavit  which  stated  that  issue  was 
jebed  in  the  Trinity  term  preeeding,  and  that  the 
plaintiff  had  not  proceeded  to  trial,  without  alle^ng 
that  the  cause  was  a  town  cause,  the  Court  dis- 
charged die  rule.  Withtrs  v.  Spooner,  12  Law  J. 
Rep.  (m  8.)  C.P.  180;  5  M.  &  G.  266 ;  2  Dowl.  P.C. 
(ka)  884. 

In  town  causes,  where  issue  is  joined  in  a  term,  a 
motion  for  judgment  as  in  case  of  a  nonsuit  may 
be  made  in  the  term  next  but  one  after  that  in  which 
issue  was  joined,  though  no  notice  of  trial  has  been 
given.  ffeeUs  r.  Kidd,  1 1  Law  J.  Rep.  (h.s.)  Exoh. 
869 ;  10  M.  &  W.  76 ;  1  Dowl.  P.C.  (n.«.)  668. 

Where  iseoe  in  a  country  cause  is  ioined  in  the 
vscadon  immediately  before  an  issuable  term,  ahd' 
no  notice  of  brial  haa  been  giten^  a  motfon  oanttot 
be  made  for  judgment  aa  in  o*ae  of  a  ttonstot  tmiil 
two  sssixes  have  intervened.    NieAoAkt  r.  WHUmUy ' 

II  Law  J.  Rep.  (ka)  Exch.  869.  ''  ' 
Issue  was  joined  (in  a  country  c«us«)  hi  Mtehael-' 

mas  vacation  :-^Iield,  that  a  motion  for  judgment 
ss  in  case  of  a  nonauit  in  Trinity  term  was  too  early. 
^i»  V.  SuMngi  12  Law  J.  Rep.  («.•.)  CP^  98  r 
4  M.  ar  O.  689 ;  d  8o.  (v.8.)  167.  -# 

A  plawtiff  not  having  prooeeded  to  trial  in  a  town 
canie^  pursuant  to  notice,  the  defondant  in  Easter 
term  obtained  the  coats  of  the  day ;  the  plaintiff  haT- 
ing  given  no  subsequent  notice  of  trial  .--^Held,  that 
the  defendant  might  more  for  judgment  as  in  case  of 
a  nonsuit,  in  Trinity  term.    Doe  d.  Jordan  v.  Temple^ 
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ion,  12  Law  J.  Rep.  (M.a.)  aB.  867 ;  1  Dowl.  &  L. 
P.C.  194. 

If  the  defendant  intends  to  act  on  a  peremptory 
undertaking  to  try,  he  should  draw  up  tae  rule  and 
serve  it  on  the  plaintx£^  in  time  to  enable  him  to  go 
to  trial  according  to  his  undertaking;  and  where 
the  plaintiff  gave  a  peremptory  undertaking  to  try 
at  the  sittings  after  term,  and  on  default  a  rule  was ' 
obtained,  absolute  in  the  first  instancei  for  judgment 
aa  in  case  of  a  nonsuit,  the  Court  eet  aside  the  rule 
and  all  procee^ngs  thereon  for  inregularity,  it  ap- 
pearing that  the  defendant  had  not  served  the 
plaintiff  with  the  rule  containing  the  undertaking 
until  the  first  day  of  the  sittings.  Sawyer  v.  Thomp- 
son, 11  Law  J.  Rep.  (M.S.)  Exch.  90;  9  M.  &  W.  248 ; 
1  Dowl.  P.C.  (W.B.)  449. 

Where  a  rule  for  judgment  as  in  caee  of  a  nonsuit 
is  discharged  upon  a  peremptory  undertaking,  a»d 
the  plaintiff  omits  to  draw  up  the  rule,  the  dofen-  ' 
dant,  if  he  wishes  to  avail  himself  of  it,  is  bound  to 
draw  it  up  within  the  proper  time.  Knight  v.  Smith, 
18  Law  J.  Rep.  (n.s.)  C.P.  115 ;  6  M.  &  O.  1016 ; 
7  So.  (v.s.)  896. 

A  rule  nisi  for  judgment  as  in  case  of  a  nonsirit; 
does  not  operate  as  a  stay  of  proceedings,  where 
there  has  been  only  one  day's  notice  of  the  motion. 
Brady  v.  Jenks,  IS  Law  J.  Rep.  (n.b.)  Exoh.  98. 

The  time  of  moving  for  judgtnent  as  in  case  of  a 
nonsuit,  is  the  same  in  trials  before  the  sheriff  as 
in  those  at  Nisi  Prims.  Themfbre,  where  in  a  country 
cause,  to  be  tried  before  the  sherifl^  issue  was  joined 
in-  Trinity  term,  a  motion  in  Hilary  teim  for  judg- 
ment  as  in  case  of  a  nonsuit  was  held  to  be  pre* 
mature.  Barrinn  v.  /oner,  12  Law  J.  Rep.  (ii.s.) 
Exch.  165 ;  11  M.&W.  105 ; 2 Dowl. P.C.  (n.8.)798. 

In  a  country  cause  issue  was  joined  on  the  day 
bcKbre  Trinity  term,  and  no  notice  of  trial  waa  given ; 
--Held,  that  a  motion  for  judgment  as  in  oaae  of  a 
nonsuit  in  the  fbUowlng  Hilary  term  was  prema* 
tnre.    Downes  v.  Bcstock,  9  Dowl.  P.C.  241. 

A  proposal  not  to  proceed  with  an  action,  made 
by  the  plaintiff  shortly  before  the  cause  ought  to 
have  been  tried,  to  which  no  answer  had  be^  re- 
turned by  the  defendant,  Is  not  a  sufficient  reason 
ibr  the  plaintiff's  not  proceeding  to  trial.  Sw^ 
V.  Goodhead,  12  Law  J.  Rep.  (n.b.)  aB.  101. 

It  is  a  sufficient  answer  to  a  rule  for  judgment 
aa  in  ease  of  a  nonsuit,  that  the  debt  and  costahar-ve- 
been  paid  after  issue  joined  and  before  the  rule 
w*s  obtained,  altfaottgh  the  payment  has  been  made 
without  the  knowledge  <tf  the  defendant's  attorney:' 
J5tt«te  V.  EHas,  9  DowL  P.C.  104* 

'  A  peremt»topy  \ittdwttik\ng  e»  pivoesd  to  trial  ia 
tibt  ^  undeftakilig  ^  tt^ ai  i*l  wenta^  »nd>wh<rsrT 
the  pHfintHT,  having'pi^i^iiiirtorily  hndertakentotrf ' 
at ^ « Ifirtteulwr  eitltegK  y^ttvKiimd<»M  triHl/aiid'' 
entered  theicituse  «b  aiiueci)il'juvy\6auiM  ohrtheitat;' 
day,  wy  tfatt,  iftaikding  No.  SO^iirthe  ttBt,:and  tli^re 
b#ittg  only  two  d8ya«ittliig«;  it'  wu,  wktefouiioth^r 
oaueea,  made  a  iremaniit^^H^;  that  the  ^ItarnAW^ 
was  not  in  de(hult,'so  at  f«  entitle  1^  deftodaut  t»^ 
judgment  as  in  case  of  a  nonMir  lor  not  proceedings 
to  (rial  purswmt' to  the  Undertaklttg.    Lumley  v,' 
Dnbewfg,  14  Law  J.  Rep.  (y.8.)  Exeh.  884;  14 
M.  »W.2W. 

In^an  aetfcnv  by  baabindand  wife,  at < executrix, 
a  ^peremptory  undettakiag  to  try  haviag  been* given, 
and   the  husband    having  subsequently   diedi— 
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Held,  duit  the  undertaUng  was  not  binding  on  the 
wife.  Lee  t.  Amuirongj  11  Law  J.  Rep.  (k.8.) 
Exch.  88 ;  9  M.  &  W.  14 ;  1  DowL  P.C.  (H.t.)  890. 

A  pWiintiff  under  a  peremptory  undertaking  to 
proceed  to  trial  by  the  2nd  of  July,  failed  to  do  so  ; 
but  on  the  29th  of  July«  no  atep  having  been  taken 
by  the  defendant  in  the  mean  time,  the  plaintiiF 
aerved  notice  of  trial  for  the  8th  of  August,  when 
the  cause  waa  taken  as  an  nndefisnded  cause. 
The  Court  set  aside  the  proceedings  as  irregular. 
Negrete  t.  Martorel,  18  Law  J.  Rep.  (n.s.)  C.P. 
28 ;    7  Sc.  (M.S.)  483 ;  1  DowL  &  L.  P.C.  785. 

The  statute  6  &  6  Vict,  c  104.  authorizes  certain 
municipal  officers,  sued  for  penalties  for  being  in- 
terested in  certain  contracts,  contrary  to  8  8r  6 
Will.  4.  c.  76.  s.  83.  to  have  such  actions  discon- 
tinued on  payment  of  costs  out  of  pocket.  The 
Court  discharged  a  rule  nisi  for  judgment  aa  in 
oaae  of  a  nonsuiti  in  one  of  such  actions,  on  the 
plaintiff's  undertaking  peremptorily  to  try  Uie  cause 
at  the  next  assizes,  and  on  the  defendant's  engaging 
not  to  have  the  action  discontinued  under  the  pro- 
visions of  the  6  &  6  Vict  c.  104.  Siwtpetm  v.  JUady^ 
18  Law  J.  Rep.  (n.s.)  Exch.  6;  11  M.  &  W.  844. 

Where  a  rule  niH  for  judgment  as  in  caae  of  a 
nonsuit  is  discharged  on  a  peremptory  undertaking, 
either  party  may  draw  up  the  rule  containing  the 
undertaking;  and  if  the  defendant  does  so,  he  must 
serve  it  upon  the  plaintiff  in  time  to  enable  him 
to  try  according  to  the  undertaking.  Sawyer  v. 
ThompeoH,  1  Dowl.  P.C.  (m.8.)449. 

Where  in  H.  T.  in  answer  to  a  rule  for  judgment 
aa  in  case  of  a  nonsuit  in  an  action  of  libel,  the 
plaintiff  produced  an  affidavit,  in  which  it  was 
stated  that  it  was  believed  to  be  unsafe  to  proceed 
to  trial,  in  consequence  of  a  strong  feeling  of  pre- 
judice excited  in  the  public  mind  by  reason  of  cer- 
tain disclosures  made  by  a  bankrupt  while  under 
examination,  and  in  reference  to  which  the  libel  in 
question  was  published ;  but  an  offer  was  made  of 
a  peremptory  undertaking  to  try  at  the  sittings  after 
Easter  term.  The  Court  discharged  the  rule  only 
upon  aperemptory  undertaking  for  the  sittings  after 
the  instant  term.  Cooke  v.  Brooks ,  I  Dowl.  P.C. 
(m.b.)  504. 

Where  in  answer  to  a  rule  for  judgment  as  in 
oase  of  a  nonsuit  in  a  country  cause,  it  was  sworn 
by  way  of  excuse,  by  the  clerk  to  the  London  agent 
of  the  plaintiff's  attorney,  that  he  had  *'  been  in- 
formed and  verily  believed  that  the  plaintiff  was 
not  prepared  with  sufficient  evidence  to  go  to  trial," 
the  Court  discharged  the  rule  upon  a  peremptory 
undertaking.  Farmer  v.  Crots,  2  Dowl.  P.C.  (n.s.)  887. 

Where  the  plaintiff's  reason  for  not  proceeding 
to  trial  was,  the  discoverv  of  the  defendant's  insol- 
vency, not  after  issue  joined,  but  after  declaration 
filed,  the  Court,  on  motion  for  judgment  as  in  case 
of  a  nonsuit,  refused  to  compel  the  defendant  to 
accede  to  a  stetftroeessuSf  but  ordered  a  peremptory 
undertaking.  Mann  v.  Williamson,  10  Law  J.  Rep. 
(n^  Exch.  16 ;  7  M.  &  W.  146  ;  8  Dowl.  P.C.  859. 

Wnere  a  defendant,  who  had  filed  his  schedule 
under  the  Insolvent  Act,  and  inserted  the  plain- 
tifi^s  claim  in  it,  afterwards  applied  for  judgment 
as  in  case  of  a  nonsuit  against  the  plaintiff  for  not 
proceeding  to  trial, — the  Court  discharged  his  rule, 
with  costs,  though  it  did  not  appear  whether  or  not 
the  plaintiff  knew  of  the  insolvency  before  he  com- 


menced his  action.    Fealkersime  v.  Beane,  12  Lav 
J.  Rep.  (N.a.)  Q.&  102 ;  2  Dowl.  P.C.  (s.a.)  889. 

In  order  Co  discharge  a  rale  for  judgment  as  ia 
case  of  a  nonsuit  on  the  ground  of  the  defendant's 
insolvency,  it  roust  appear  on  the  plaintiff's  sffi- 
davit,  that  the  knowledge  of  the  insolveney  readwi 
the  plaintiff  «nce  the  last  step  taken  1^  him  to> 
wards  bringing  the  cause  to  trial.  Fisker  v.  Lediard, 
9  Dowl.  P.C.  545. 

In  order  to  render  the  insolvency  of  a  defendant 
a  valid  ground  for  not  proceeding  to  trial,  it  must 
be  shewn  that  the  knowledge  of  that  fact  did  not 
come  to  the  plaintiff  before  the  last  step  taken  by 
him  in  the  cause.  Topping  v.  Brown,  9  Dowl  P.C.  582. 

It  is  not  sufficient,  on  shewing  cause  against 
a  rale  for  judgment  as  in  case  of  a  nonsuit,  to  state 
the  insolvency  of  the  defendant  as  a  matter  of"  in- 
formation and  beliet"  Rodenv.Stewartj  1  Dowl.  P.O. 
(n.8.)77L 

A  plaintiff,  under  a  peremptory  nndertaking  to 
proceed  to  trial  at  a  particular  sittings,  set  down 
the  cause  for  trial,  on  the  evening  of  the  last  dsy 
allowed  for  so  doing.  The  cause  was  eoasequeutly 
made  a  remanet  The  plaintiff  took  no  steps  in  tbe 
following  term  to  enlarge  or  discharge  his  pererap^ 
tory  undertaking,  and  the  defendant  obtained  judg- 
ment as  in  case  of  a  nonsuit  absolute.  The  Court 
refused  to  set  aside  the  judgment  Peirie  v.  CuOen, 
14  Law  J.  Rep.  (n.8.)  C.P.  29;  7  M.  &  6.  1020; 
8  Sc.  (M.8.)  705  ;  2  DowL  &  L.  P.C.  604. 

The  Court  will  under  certain  circumstances,  and 
on  payment  of  costs,  permit  a  plaintiff  to  enlarge^ 
for  the  period  of  four  months,  the  time  for  fnUUiiiig 
a  peremptory  undertaking.  Wyait  v.  NiekeOs,  9 
Dowl.  P.C.  827. 

Where  issue  had  been  joined  against  three  only 
out  of  four  defendants,  and  the  fourth  had  obtained 
his  discharge  under  the  Insolvent  Debtors  Act, 
since  the  commencement  of  the  action,  tbe  Court 
discharged  a  rule  for  judgment  as  in  esse  of  non* 
suit,  with  costs,  on  the  ground  that  no  complete . 
issue  had  been  joined.  Jackson  v.  Uuingt  12  Law  J. 
Rep.  (n.8.)  Exch.  129 ;  10  M.  &  W.  640;  2  Dowi 
P.C.  (K  8.)  548. 

If  a  defendant's  attorney  improperly  obtains 
possession  of  a  document  frcm  a  servant  of  the  plain- 
tiff, and  which  is  essential  to  his  case,  it  is  snffisieut 
excuse  for  not  proceeding  to  trial  pursuant  to 
notice.     Cocker  v.  Shuttleworth,  9  DowL  P.C.  821. 

Where  negotiations  for  the  settlement  of  an  ac- 
tion have  proceeded  until  it  is  too  late  for  a  plain- 
tiff to  give  notice  of  trial,  according  to  the  praetioe 
of  the  Court,  and  the  defendant  obtains  a  rale  for 
judgment  as  in  case  of  a  nonsuit,  the  Court  will 
discharge  the  rule  with  costs,  jtyird  v.  FeOewet,  9 
DowL  P.C.  826. 

Where  in  a  country  cause  the  plaintiff  had  giv<B 
notice  of  trial  for  the  Summer  Assizes,  and  tbe 
defendant  subsequently  applied  to  him,  and  ex* 
preased  a  wish  to  settle  tne  action,  and  was  sup- 
plied with  the  terms  upon  which  the  plaintiff  woirid 
consent  to  such  setUement,  pending  the  negotiation, 
the  time  in  which  the  cause  conld  be  tri^  psssed 
over,  and  the  defendant  subsequently  obtsined  a 
rale  for  judgment  as  in  case  of  a  nonsuit,  the  Conrt 
dischargied  such  rule  witii  costs,  aa  having  been  oh- 
tained  against  good  iaith,  Jasbery  v.  Bailer,  3  DowL 
P.C.  (N.8.)  890. 
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Whtn,  in  ftniwer  to  »  rule  for  judgment  •■  in 
caae  of  a  aonauiti  it  appeared  that  notice  of  trial  had 
been  giveni  and  that  before  the  day  of  trial,  the 
wife  of  the  defendant,  who  was  living  separate  from 
her  husband,  settled  the  action,  but  that  tbe  defen* 
dant  received  no  formal  notioe  of  the  abandonment 
of  the  action,  although  in  a  private  convertatioa 
the  plaintiff  mentioned  such  settlement  to  the  deien- 
dant: — ^the  Court  discharged  the  rule  only  upon  a 
$i4t  proe€mu$  or  peremptory  undertaking  being 
given,  and  on  payment  of  costs  of  the  day.  Wartiep 
v.  Gedgt,  2  DowL  P.O.  (h.8.)  937. 

(F)     NON  OB8TANTB  VeBEDICTO. 

Where  a  rule  uui  for  judgment  new  obUanie  vtrt- 
4iet9  has  been  discharged  generally,  the  sucoesaful 
party  is  entitled  to  the  costs  of  shewing  cause 
against  it  Hodgkiiuon  v.  WffoU,  13  I^w  J.  Aep. 
(h.8.)  Q.B.  73. 

Judgment  mm  obttanU  vertdkto  can  only  be 
awarded  on  a  pleading  by  the  defendant  in  confes- 
sion and  avoidance :  therefore,  where  a  replication 
traverses  part  of  a  plea,  and  teaves  a  material  part 
unanswered,  the  Court  cannot  give  judgment  non 
okttamU  ffcredidQ^  or  arrest  the  judgment,  but  the 
proper  course  is  to  award  a  repleader.  Aikimtom  v. 
DmUi,  12  Law  J.  Rep.  (m.8.)  £xch.  169 ;  1 1  M.  &  W. 
236;  2  X>owl.  P.G.  (njs.)  778. 

(6)  Judge's  Obdeb  fob. 

(a)  Bff  CoMtnt. 

A  consent  to  a  Judge's  order  for  judgment  and 
execution,  is  not  within  1  &  2  Vict  e.  110.  s.  9, 
and,  consequently,  the  order  is  valid,  though  neither 
the  defendant  nor  his  attorney  attended  before  the 
Judge,  and  will  not  be  set  aside  unless  it  be  shewn 
that  the  consent  was  obtained  fraudulently ;  confirm- 
ing i^roy  V.  ifoMOA,  9  Dowl  P.C.  748 ;  10  Law  J. 
Bep.  (11.8.)  £xch.  468.  Thorn  v.  NHl,  1 1  Law  J.  Rep. 
{9^)  a.B.  93;  2  as.  726;  2  G.  &  D.  48. 

(6)  Charging  Stock,  Sfc,  under  I  8f  2  Vict.  c.  110. 

».  14. 

Tbe  original  jurisdiction  to  make  an  order  under 
1  ft  2  Vict.  c.  110.  a.  14,  to  charge  stock  in  the  funds 
with  payment  of  tbe  amount  of  a  judgment,  belongs 
to  a  Judge,  and  not  to  the  Court;  and  if  the  Judge 
desires  to  refer  the  question  to  tbe  Court,  he  ought 
to  make  the  order  absolute.  Brown  v.  Ba^ford,  1 1 
LawJ.Repu(N.s.)£zcb.53;  1  Dowl.P.C.(ii.8.)361. 

The  Court  have  jurisdiction  to  review  a  Judge's 
order,  made  under  the  1  &  2  Vict  c.  1 10.  s.  14,  to 
charge  slock  in  the  funds  with  payment  of  the 
smonot  of  a  judgment 

The  effect  of  an  order,  charging  **  so  much  of  tbe 
dividends  only  as  is  payable  to  £  C  for  her  sole  use 
and  benefit,  arising  from  and  accruing  due  upon" 
certain  government  stock,  ia  not  to  prevent  the 
Bank  from  paying  the  dividends  to  the  trustees  of 
£  C,  the  parties  legally  entitled,  but  to  make  the 
latter  responsible  for  not  paying  them  over  to  the 
fight  party. 

And  itmhUf  that  where  it  is  doubtful  whether  a 
defendant,  against  whom  judgment  has  been  ob- 
tained, is  entitled  to  stock  or  not,  a  Judge  may 
make  a  conditional  order.  Fowlir  v.  Jametf  12 
Law  J.  Rep.  (n.8.)  £xGh.  230. 

A  testator,  being  possessed  of  12,058^  6m.  8d., 


34/.  per  cent  government  stock,  gave  to  £  C,  by 
will,  a  certain  interest  in  5,000^  parcel  thereof.  A 
judgment  having  been  obtained  against  £  C,  two 
Juice's  orders,  charging  this  latter  sum  with  the 
judgment  debt,  were  made  under  1  3t  2  Vict.  c« 
110.  ss.  14.  and  15,  and  were  served  upon  the  Bank 
of  £ngland.  The  Bank  having,  in  consequence, 
refused  to  pay  dividends  upon  the  1 2,068 J.  6«.  M, 
to  certain  executors,  claiming  the  same,  and  having 
been  sued  by  them,  applied  to  the  Court  for  a  stay 
of  proceedings,  on  payment  of  a  portion  of  the  di- 
vidends:— Held,  that  the  application  waa  unneces- 
sary, the  Bank  being  bound  to  pay  the  dividends 
to  the  legal  owners,  the  executors,  who  were  an- 
swerable for  their  proper  application.  Powier  r. 
ChnrehiU  and  ChnrchiU  v.  the  Bmk  of  England^  12 
Law  J.  Rep.  (m.s.)  £xch.  233 ;  11  M.  &  W.  67;  2 
Dowl.  P.C.  (M.S.)  767. 

The  statute  1  &  2  Vict  c.  110.  ss.  14,  16.  does 
not  authorise  a  Judge's  order,  charging  a  pension 
granted  by  the  £ast  India  Company  with  payment 
of  the  amount  of  a  judgment  debt  And  the  Court, 
on  the  application  of  &e  Rast  India  Company  re- 
scinded an  order  niti  made  by  a  Judge,  chaiging 
a  pension  granted  by  them  to  the  ju(|ginient  debtor. 
Morritr.Mmesty,  14  Law  J.  Rep.  (m.8.)  aB.  286. 

(H)    RULB   OV  COUBT,  UMDBB  1  &  2  ViCT.  C.  110, 

s.  18. 

To  teirefaeiat  by  an  executrix  upon  a  judgment 
recovered  by  the  testator,  the  defendant  pleaded, 
that  before  the  entry  of  the  said  judgment,  by  a 
rule  of  the  Court  made  in  the  suit,  it  was  ordered, 
by  conaent,  that  the  verdict  in  the  cause  should  be 
reduced  to  the  sum  of  U,,  and  that  tbe  defendant 
should  pay  tbe  coste  of  the  action :  that  the  said 
rule  is  in  full  force  and  effect,  and  that  the  writ  of 
seu  fii,  was  sued  out  by  the  plaintiff  after  the  making 
of  the  said  rule  fraudulently,  and  in  breach  of  good 
fkith : — Held,  on  general  demurrer,  that  the  plea 
was  bad,  as  setting  up  the  practice  of  the  Court  as 
an  answer  to  an  existing  judgment 

Held  further,  that  a  rule  of  court  under  1  &  2 
Vict  c  110.  s.  18,  has  not  for  all  purposes  the  ef- 
fect of  a  judgment  Farmer  v.  Mottram,  18  Law  J. 
Rep.  (N.S.)  C.P.  10  ;  6  M.  &  G.  684;  7  Sc  (M.S.) 
408;  1  Dowl.  8c  L.  P.C.  78L 

(I)  After  Dependant's  Death,  when  Lands 

BOUND  BY. 

Where  an  ancestor  dies  after  a  verdict  obtained 
against  him,  but  before  judgment,  his  lands  are 
bound  in  the  hands  of  his  heir  by  a  judgment  en- 
tered up  under  the  17  Car.  2.  c.  8.  a.  1.  within 
two  terms  after  such  verdict  Saunden  v.  M*Qouh- 
ran,  13  Law  J.  Rep.  (m.s.)  £xch.  12;  12  M.  &  W. 
221  ;  1  Dowl.  &  L.  P.C.  406. 

(K)  Against  one  or  several  joint  Debtors. 

To  an  action  of  debt  for  goods  sold  and  delivered, 
the  defendant  pleaded  that  the  goods  were  sold  and 
delivered  by  the  plaintiff  to  the  defendant  jointly 
with  one  S,  and  not  to  the  defendant  alone,  and 
were  to  be  paid  for  to  the  plaintiffs  by  the  defen- 
dant, jointly  with  the  said  S,  and  not  by  the  defen- 
dant alone ;  and  that  the  said  monies  in  the  declara- 
tion mentioned  were,  at  the  time  of  the  accruing 
thereof,  due  from  the  defendant  and  the  said  S 
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jointly,  and  nM  from  the  delMlMt  alone ;  that  Ihe 
•aid  monies  continuing  and  being  dne  and  payable 
by  the  defendant  joindy  with  the  said  8,  the  plAin^ 
tiffs  in  this  court  impleaded  the  said  S  in  an  action 
of  debt,  for  the  detaining  and  not  paying  of  the  said 
monies  and  debt,  in  respect  of  the  same  eanses  of 
action  in  the  declaration  mentioned;  and  snoh 
proceedings  were  thereupon  had,  &c.  that  after- 
wards the  plaintifSi  recovered  in  the  said  aol&oii 
against  the  said  S  the  said  monies  and  snm  of 
16,00021,  as  also  901.  98.  for  damages  and  costs, 
whereof  the  said  S  was  convicted,  as  by  the'reoord 
and  proceedings  thereof,  &c.  more  fully  and  at 
large  appears,  which  said  judgment  still  remains  in 
ftill  force,  dtc.  Verification.— -Held,  on  demurrer, 
that  a  judgment  recovered  against  olie  of  two  or 
more  joint  eoniraetort  is  of  itSMf,  without  executioo, 
a  bar  to  an  action  for  the  same  debt  against  another 
joint  contractor. 

Held  also,  that  the  plea  was  a  plea  in  bar  i  an* 
oondly,  that  it  did  not  amount  to  the  general  issue; 
thirdly,  that  it  suiEciently  appeared  that  the  debt 
was  not  due  from  the  defendant  and  S  severally  as 
well  as  jointly ;  and,  lastly,  that  the  plea  ought  not 
to  conclude  with  a  prout  piiet  per  ncordum.  King 
V.  Hoare,  14  Law  J.  Rep.  (v.a.)  Exch.  29 ;  18  M. 
&  W.  494;  2  Dowl.  &  L.  P.C.  883. 

(L)  Rbvival  or. 

The  Court  granted  a  rule  nisi  for  a  teire/aeiaa  to 
revive  a  judgment  seventeen  years  old,  upon  the 
affidavit  of  the  plaintiff's  present  attorney,  stating 
that  the  debt  and  costs  were  unpaid :  it  appearing 
that  the  plaintifb  (executors)  were  infants,  and  un- 
able to  make  any  affidavit  on  the  subject.  Sndtk  v. 
Mee,  IB  Law  J.  Rep.  (ir.s.)  C.P.  121 ;  7  Sc.  (ir.s.) 
799 ;  1  Dowl.  &  L.  P.C.  907. 

A  writ  of  CO.  M.  may  be  issued  on  a  judgment 
more  than  a  year  and  a  day  old,  without  suing  out 
a  scire  faeiat,  if  the  defendant  has,  even  by  paret, 
agreed  to  waive  the  necessity  of  a  scire  faeiaSf  not- 
withstanding the  Statute  of  Westminster  2, 18  Ed. 
1.  Stat.  I.  c.  48.  Morgan  v.  Burgess,  1  DowL  P.C 
(ir.8.)  850. 

(M)  Execution  on. 

Although  the  time  of  entering  judgment  is  the 
time  of  making  the  entry  of  the  ineipUur,  yet  the 
incipiturf  strictiy  speaking,  is  only  to  be  regarded 
as  instructions  ror  drawing  up  the  judgment ;  and 
a  variance  between  the  sum  then  entered  up  and 
the  sum  in  a  writ  founded  on  the  judgment,  is  im- 
material, if  the  latter  corresponds  with  the  sum  in 
the  judgment  roll. 

Where,  therefore,  judgment  was  rigned  in  the 
nsual  way,  in  debt,  for  the  aggregate  sum  in  all  the 
counts,  and  a  writ  of  JL  fa,  issued  thereon  for  the 
real  debt,  the  defendant  having  obtained  a  summons 
to  shew  cause  why  the  writ  should  not  be  set  aside 
for  irregularity,  on  account  of  the  variance,  the 
plaintifl^  before  the  hearing,  having  carried  in  the 
judffment  roll,  with  a  retnittiiur  damna  entered  on 
it,  for  the  difference  between  the  aggregate  sum  and 
the  real  debt, — Held,  that  the  writ  could  not  be  set 
aside  for  the  alleged  irregularity.  King  v.  Birch,  1 1 
Law  J.  Rep.  (n.s.)  aB.  188;  8  Q.B.  425;  2 
O.ftD.513. 

A  eompany  was  established  under  the  provindns 


of  an  act  (local  ao4  penonal,  pabfie)  wideh  en- 
titled them  to  sue  and  be  sued  in  the  aattie  of  their 
public  officer.  A  section  of  the  act  deelaied,  ihst 
judgment  against  such  officer  should,  sobjeet  to 
certain  restrictions,  have  the  like  elE^  upon  the 
propeity  of  every  shareholder,  "  aa  if  «verf  nsdifi* 
dval  shareholder  had  been  by  name  a  paity  to  such 
proeeetHngs."  The  section  giving  exeention  upon 
the  judgment  was  similar  to  seetion  18.  of  7  G«0b4. 
o.  4#.  Judgment  having  been  reeovoied  agauHt 
the  public  officer, — Held,  that  the  piopersNrf  ta 
proceed  to  execution  againat  the  other  sbaMboldais 
was  by  icirefiieias,  and  not  by  snggeslion.  Wmg*- 
fUld  V.  Peel,  12  Law  J.  Rep.  (ll.a.)  CtB.  101 

An  i^da^it  in  snpportof  an  applioadon  tolssae 
execution  on  a  judgment  obtained  in  (he  Corot  sf 
Common  Pleas  at  Lancaster,  under  the  4  ft  5  WiH.  4. 
o.  62,  should  pursue  tfao  langnage  of  tiie  3lBt 
section,  and  should  be  entitled  in  the  Cout  in 
which  the  application  is  made.  Wigdsm  v.  BIH,  1 
]>owl.  P.C.  (N.«.)  98. 

In  order  to  obtain  Jeave  to  ksne  execution  on  a 
judgment  of  the  Conamon  Pleaa  at  Lancaster,  onder 
the  4  ft  5  Win  4.  c  62.  a.  81,  the  affidavit  mosl 
shew  that  the  defendant  was  reeident  within  tbe  jnris* 
diction  of  that  Court  at  the  tinae  of  judgment,  and 
then  had  goods  there,  and  haa  sinoe  removed  his 

eirson  and  goods  from  thence.     Wigden  v.  Bkrt,  1 
owl.  P.C.  (N.s.)  872. 

(N)  Ab&est  of. 

In  assumpsit  for  work  and  labour  against  aevenl 
defendants  by  name,  one  the  wife  of  anothev,  the 
declaration  alleging  promises  by  the  d^emdemU, 
plea  in  abatement  that  the  said  promises  were  made 
by  the  defendants  jointiy  with  others  not  sued,  and 
verdict  found  for  the  plaintiffii ;  upon  motion  In 
arrest  of  judgment,  on  the  ground  tlut  the  dedaia- 
tion  alleged  a  proniiseby  the  feme  covert,  the  Cooflt 
refused  the  motion,  as  judgment  can  only  be  arrested 
on  the  ground  of  some  error  appeariDg  on  the  faee  . 
of  the  record,  and  there  being  nothing  upon  it  to 
shew  that  the  promise  was  not  made  before  the 
marriage ;  leaving  the  defendant  to  bring  hia  writ 
of  error.  France  v.  Wkiiet  1  M.  ft  0. 781 ;  1  Se. 
(N.a.)604b 

Where  the  declaration  contained  a  bad  and  a  good 
count,  with  a  general  averment  of  damans,  the 
Court  would  not  arrest  the  judgment,  bnt  awwded 
a  venire  de  novo,  Emblin  v.  DartneU,  1 8  Law  J.  Rep. 
(H.8.)  Exch.  255 ;  12  M.  ft  W.  880 ;  1  Dowi  ft  L. 
P.C.  1010. 

Where  a  cause  was  referred  by  order  of  Kisi 
Prius,  by  the  terms  of  which  the  parties  wen  wA 
to  bring  a  writ  of  error,  and  the  defendant  moved 
in  arrest  of  judgment,  the  Court  disehaiged  tiie 
rule,  considering  that  tiie  motion  ought  not  to  have 
been  made.  Ckownet  v.  Brewn,  14  Law  J.  Bcp. 
(N.s.)  Exch.  216 ;  2  Dowl.  ft  L.  P.C.  706. 

(O)  Setting  aside. 

Judgment  was  signed  and  execution  issued  agaiast 
the  defendant  on  the  29th  of  February,  at  vhich 
time  notice  was  given  to  the  sheriff  tiiai  the  ja^- 
ment  would  be  disputed.  A  fiat  of  bankrapuf 
issued  on  the  15tii  of  March ;  the  official  asogssa 
was  appointed  on  the  4th,  and  tho  other  assignsM 
on  the  12th  of  April;  and  tho  motion  to  aetandette 
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ynigamd  w«a  made  oa  die  part  of  th«  asiigneea  <m 
die  25Ui0f  Apcil : — Held,  that  it  was  made  in  tiiM. 
JBnokM  y.  JBodsm,  13  Lav  J.  Rep.  (m.s.)  C^.  202. 

^  Here  a  rule  miti  had  been  obtained  to  set  aside 
a  writ  of  JL  fy^  on  the  ground  that  after  the  trial, 
and  before  judgment*  the  action  had  been  settled, 
which  wae  resisted,  npon  affidavits,  alleging  that 
the  partj  had  been  imposed  upon,  and  had  acted 
wider  ft  mistake^  but  ulttniately  that  rule  was  made 
ahiolute ;  an  aeiion  having  been  brooght  upon  the 
jndgmentt  the  Cour^  on  similar  affidavits,  stayed 
the  proeeediBga  in  that  aetion,  but  without  ooeta, 
inasMuch  as  Sie  applicant  ought  to  have  included 
the  setttag  aiide  of  the  judgment  in  the  first  rnlsu 
PkOpoi  y.  TkmtpMH,  IS  ham  J.  Rep.  (na)  O-B.  231 ; 
2  BowL  &  L.  P.O.  13. 

Where*  judgment  and  executioD  are  set  aside  for 
irregularis,  the  Court  haa  no  power  to  impose  the 
lerm.  <m  the  defendant  that  he  shall  bring  no  action. 
Adkm  T.  N^ble,  9  Dowl.  P.C.  322. 

Where  a  Judge's  order  is  obtained  for  setting 
aade  a  r^;i»lar  judgment  of  eon  prot,  for  want  of 
a  tcfklication  on  payment  of  costs,  that  means  on 
paymcotef  the  eostsof  the  judgment  andof  the  appli- 
cation to  set  it  aside;  and  if  the  defiBndant's  attorney 
isAisee  to  attend  a  peremptory  i^pointment  for  the 
taxation  of  his  costs,  the  Master  may  tax  them  at 
the  nominal  sum  of  3*.  4d.,  on  tender  of  which 
the  plaintiff  is  entitled  to  treat  the  judgment  as 
set  aside  and  proceed  to  triaL  Christie  v.  Thompson, 
1  DowL  P.C.  (N.s.)  692. 

Where  judgment  was  irregularly  signed,  and 
ezecutioD  levied  on  the  9th  of  March,  it  was  held 
too  late  to  apply  to  set  aside  the  judgment  on  the 
28th  of  April  following,  either  at  the  instance  of  the 
defendant  himself,  or  of  his  assignees,  he  having 
subsequently  become  bankrupt,  although  the  latter 
were  not  aware,  until  the  7th  of  April,  of  the  irre- 
gularity existing  in  the  judgment  Wetdon  v.  Garcia, 
2DowLP.C.(N.s.)64. 

(P)  Entbbino  SATTsrAcnow  ok. 

Where  a  debtor  had  given  a  warrant  of  attorney 
to  enter  up  judgment  for  his  debt,  and  afterwardi^ 
beceming  noore  largely  indebted  to  the  same  ere* 
ditor,  had  entered  into  an  agreement  for  the  pay-* 
aient  of  his  wkoie  debt,  by  instaknenu,  the  judgment 
to  stand  aA  a  aeeurity  for  the  performance  of  the 
agreement;  none  of  the  instalments  havbg  been 
paid,  and  the  defendant  being  dead, — Held,  that  a 
pusehaaer  of  freehold  land  from  the  defendant, 
with  knowledge  of  the  judgment  and  of  the  agree- 
aastit,  could  not  procure  the  Court  to  enter  satis- 
fsetion  on  the  judgment,  on  payment  of  the  judg- 
ment debt,  with  interest  to  the  plaintiff;  although, 
by  rirtue  of  the  1  &  2  Vict.  e»  110,  the  intereat  on 
tac  judgment  debt  became  an  annually  increasing 
tharge  on  the  property ;  the  purchase  having  been 
made  since  the  passing  of  that  statute.  Cri\fts  v. 
WUkiuon,  12  Law  J.  Rep.  (n.s.)  aB.  153 ;  4  aB. 
474 ;  3  G.  &  D.  280. 

(Q)  Judgment  recovered. 

In  an  aetioB  on  a  judgment  of  a  court  baion 
agsinst  an  administrator,  for  a  debt  of  the  intestate 
and  costs,  "  to  be  levied  of  the  goods  of  the  intes- 
tate^" wiUi«  suggestion  of  denMstwitt  the  defendant 
pleaded)  iiiat,-  ar  traiverse'ef  the  jndgractit ;.  an4» 


secondly,  pkn$  mkaiiMinnit ;  a^ae  hoc  that  ho 
had  wasted,  &e.t — Held,  first,  that  the  iollowing 
entry  in  the  steward's  books  (after  the  usual  cap* 
tion),  "  J  D  e.  W  O,  as  administrator  of  the  goods, 
&Ci  of  R  G  deoeased,  venire  facias  executed,  a  ver* 
diet  for  plaintiff,  and  final  judgment  entered  up  for 
debt,  4L  14«;  9^,  costs,  16;.  10«.  lOd.,"  was  suffi- 
eient  evidence  of  the  judgment;  secondly,  that  the 
d^Gandant  could  not,  on  the  seooad  plea,  give  evir 
denoe  that  he  had  no  assets  of  R  G  at  the  time  of 
the  judgment  in  the  inferior  court  Jkmson  v. 
Oregarpt  HLvv  J.  Bep<(M.a.)  Q.B.  286. 

A  plea  that  .the  now  plaintiff  set  off  the  identical 
debt  Aued  fft  -Kgainst  a  ciaipn  made  by  the  now 
ddrn^t  in  amaetion  brought  by  him  against  the 
now  plaintifi^  when  the  jury  found  and  the  Couri 
giave  judgment  lor  the  now  defendant,  is  not  a  plefi 
of  judgment  speovered,  within  the  8tli  rule  of  Hit 
term,  4  Will.  4.  Brokenshire  v.  Morgan,  I  Dowl.  P.C 
(li,8,>  378* . 

(R)  Foreign  Jxtdgm^int. 

Semble — That  a  judgment  recovered  in  a  foreign 
court,  upon  grounds  of  prescription  or  limitation,  is 
an  effectual  bar  to  a  euit  in  this  country,  upon  the 
same  causes  of  action,  even  though  the  limitatio|i 
in  that  countrv  operate  at  the  end  of  six  moutl]^ 
from  the  accrumg  of  the  cause  of  action.  Callander 
V.  Dittrich,  1  Dowl.  P.C.  (n.8.)  730. 

(S)  Procbedinos  upon,  in  EatriTT. 

Under  tlie  stat  1  &  2  Vict  c  110.  s.  13.  which, 
after  enacting  that  a  judgment  shall  operate  as  a 
charge  on  the  debtor's  lands,  provides  that  no 
judgment  creditor  shall  be  entitled  to  proceed  i» 
equity  to  obtain  the  benefit  of  such  charge  until 
after  the  expiration  of  one  year  from  the  time  of 
entering  up  such  judgment,  the  Court,  upon  a  bill 
filed  by  a  creditor  to  enforce  his  judgment  under 
the  statute,  declined  to  appoint  a  receiver  of  the 
real  estate  of  the  debtor  within  the  year  limited  by 
the  statute.  A  judgment  creditor  who  desires  to 
enforce  his  security  against  his  debtor's  equitable 
interest  in  freehold  estate  by  a  bill  in  equity  not 
founded  on  the  stat  1  &  2  Vict  c.  110.  must  previ- 
ously sue  out  an  elegit.    Smih  v.  Hurst,  1  Coll.  C.C. 

70^. 

A  creditor  obtained  a  judgment  in  the  Court  of 
Exchequer,  and  afterwards  took  proceedings  against 
the  debtor  in  Jersey,  snd  caused  him  to  be  arrested 
there  on  mesne  process : — Held,  that  the  arrest  did 
not  deprive  the  creditor  of  the  right  given  him  by 
the  1  &  2  Vict  c  110.  to  be  considered  as  amortga* 
gee  by  virtue  of  the  judgment,  and  to  ^ave  the  money 
raised  out  of  the  debtor^s  real  eatate.  Houldich  v. 
Collins,  12  Law  J.  Rep.  (n.8.)  Ch.  13;  5  Bea. 
497. 

After  verdict,  before  judgpnent  had  been  entered 
up,  the  defendant  sold  his  leaseholds  by  auction  :-* 
Held,  that  under  the  1  &  2  Vict  c.  110.  the  plaintiff 
could  not  levy  execution  on  the  purchase-money. 
Brown  v.  Perrott,  4  Bea.  583. 

A  creditor  sued  his  principal  debtor,  and  reco- 
vered a  judgment  against  him  and  the  bail  in  the 
action.  The  surety  thereupon  **  paid  and  satisfied" 
to  the  creditor  the  amount  of  the  judgments,  &c., 
and  took  an  assignment  thereof: — Held,  that. the 
judgment  was  dis^arged,  and -that -the  surety  could 
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not  recover  on  the  j  adgment  against  the  baU.  ArnU^ 
tage  V.  Baldwin,  6  Bea.  278. 

Semhh — A  J  adgment  creditor,  who  has  obtained 
an  order  charging  the  interest  of  his  debtor  in 
goveroment  stock,  may,  in  a  proper  oase,  sustain  a 
suit  for  the  intermediate  protection  of  the  interest 
which  he  has  so  acquired,  notwithstanding  the  six 
months  prescribed  by  the  stat.  1  &  2  Vict  c.  110. 
s.  14.  hsTe  not  expired.  Bristed  t.  Wilkiru,  S  Hare, 
235. 

.  In  a  suit  by  a  judgment  creditor,  against  his 
debtor,  to  give  effect  to  a  charge,  under  the  1  &  2 
Vict  c  110,  on  the  interest  of  the  debtor  in  an 
estate  of  which  he  was  mortgagee,  which  was  vested 
in  trustees  for  sale  to  satisfy  incumbrances  and  pay 
the  surplus  to  the  mortgagor,  a  sale  of  the  estates 
was  directed,  and  the  purchase-money  proving  in- 
sufficient to  satisfy  the  charges  thereon,  the  plaintiff 
was  held  entitled  to  be  paid  hb  debt  and  costs  in 
priority  to  the  costs  of  the  mortgagor  or  mortgagee 
of  the  estate,  or  any  other  of  the  defendants,  except 
the  trustees  for  sale.     Clare  v.  Wood,  4  Hare,  81. 


JURY. 

[See  Affidavit    (A)— New   Trial — Writ    of 

Trial.] 

(A)  In  general. 

(B)  Challenoino. 

(C)  Exemption  FROM  8BRVIN a. 

(D)  Special  Jury. 
(£)  Tales. 


(A)  In  general. 

Where  a  juryman  on  a  criminal  trial  is  taken  so 
ill  as  to  be  unable  to  continue,  another  juryman 
may  be  sworn  with  the  eleven  already  on  the  trial, 
and  the  case  proceed,  the  witnesses  already  heard 
being  recalled.     Regina  v.  Beere^  2  M.  &  R.  472. 

If  during  the  trial  of  a  case  of  felony,  it  be  dis- 
covered that  the  prisoner  has  a  relation  on  the  jury, 
this  is'  no  ground  for  discharging  the  jury,  and  the 
case  must  proceed.  Reginav.  WardU,  Car.&M.  647* 

On  the  trial  of  an  action  of  assumpsit  on  a  bill  of 
exchange  where  the  cause  was  undefended,  one  of  the 
jurymen  said  that  the  stamp  was  foiled,  and  called 
the  attention  of  the  Judge  to  the  fact : — Held,  that 
the  juryman  must  be  sworn  as  a  witness  to  give  evi- 
dence to  his  brother  jurors  before  they  can  act  upon 
bis  opinion  ;  and  on  his  declining  to  be  sworn  as  a 
witness,  the  Judge  told  the  jury  that  they  must  find 
ibr  the  plaintiff     Manley  v.  Shaw,  Car.  &  M.  ^^\, 

(B)  Challenoiko. 

[See  post  (E).] 

The  6%  Geo.  3.  c.  87.  is  repealed  by  the  1  &  2 
Viet.  c.  87 ;  and  this  latter  act  applies  to  the  Court 
of  Queen's  Bench,  as  well  as  to  the  Courts  of  Assize 
and  Quarter  Sessions,  in  Ireland. 

A  challenge  to  the  array  in  the  Court  of  Queen's 
Bench,  in  Dublin,  aUeged  that  the  jurors'  book 
had  not  been  completed  in  conformity  with  the 
requisites  of  the  act,  3  &  4  Will.  4.  c.  9 ;  that  the 
names  of  fifty-nine  persons,  duly  qualified  to  serve 
on  juries,  had  been  fraudulently  omitted  from  the 
general  list  from  which  the  book  was  made  up. 


and  from  the  hook  itaelf,  for  the  purpose  of  pn- 
judicing  the  defendants;  but  the  challenge  did  net 
contain  any  specific  accusation  against  the  aherifl^ 
or  other  returning  ofiScer  concerned  in  prepimf 
the  list  Qhov — Whether  the  causes  of  chaHeags 
to  the  array,  thus  alleged,  were  sufficient  Ar 
Ltrd  Demium :  Tbey  were  sufficient  (yCmnuU  v. 
Acmo,  11  C.  &F.  156. 

The  right  of  a  defendant  to  a  peremptory  chal- 
lenge of  jurors  to  the  namber  of  twenty,  exisiB  ia 
all  cases  of  felony,  and  is  not  confined  to  those 
which  are  punishable  capitally. 

The  law  is,  in  this  respect,  the  same  in  Irehnd 
as  in  England.     Gray  v.  Regma,  1 1 C  &  F.  427 

In  order  to  enable  a  party  to  avail  himself  of  a 
challenge  to  the  array  or  the  polls,  aa  a  matter  of 
right,  the  challenge  and  ground  for  it  alundd  he 
put  upon  the  reoo^  at  the  trial. 

Although,  in  some  cases,  the  Court  will  gml 
a  new  trial  where  a  valid  challenge  haa  besn  nads 
and  overruled  at  Nisi  Prhia,  and  it  has  been  omitted 
to  be  put  upon  the  record,  the  Court  will  not  gianl 
it  where  the  party  waa  aware  of  the  cause  el  tbe 
challenge  to  the  array  before  the  trial,  and  mig^ 
by  moving  to  change  the  venne,  or  otherwiae^  bare 
obviated  the  objection.  The  Mayor,  Av.  qf  Car* 
marthen  v.  Ewnu,  1 1  Law  J.  Rep.  (N.&)  kxch.  SIH| 
10  M.  &  W.  274 ;  2  DowL  (n.«.)  P.C.  296. 

A  challenge  of  the  array,  stating  that  the  sberiir 
**  has  not  chosen  the  pannel  indifoently  and  im- 
partially as  he  ought  to  have  done,  and  that  the 
pannel  is  not  an  indifierent  pannel,"  is  bad  on  de> 
murrer  as  being  too  generaL  Xegimi  v.  Ihgku, 
1  Car.  &  K.  2Z5, 

(C)  Exemption  from  sERViNa 

The  exemption  from  serving  aa  juryman  daioscd 
by  the  members  of  the  Barbers  Company,  under 
the  charters  of  1  Ed.  4.  and  6  Car.  1,  and  theaCat 
18  Geo.  2.  c.  15,  does  not  extend  to  the  Cestnl 
Criminal  Court,  but  is  confined  to  the  local  conits 
of  the  city,  viz.  those  holden  before  the  mayor,  the 
sheriffs,  or  the  coroner.  In  re  WhiU,  Car.&M.189L 

(D)  Special  Jury. 

In  an  action  against  an  insurance  office  on  a  his 
policy,  it  is  no  objection  to  a  special  juror  Wiag 
sworn  that  he  ia  a  director  of  another  insanoMi 
office,  unless  that  office  has  granted  a  poUey  on  lbs 
life  in  question,  and  the  amount  of  that  pohey  ks 
unpaid.     Craig  v.  Fenn,  Car.  &  M.  43. 

In  a  scire  /ados  by  the  trustees  of  a  bsnkiif 
company,  against  a  shareholder  of  a  banking  ossi* 
pany,  founded  on  a  warrant  of  attorney,  girea  tt 
the  trustees  of  the  former  by  the  public  officer  «f 
the  latter,  the  plaintififs  having  obtained  a  rale  fer 
a  special  jury,  and  a  rule  having  been  granted  esB- 
ing  on  the  plaintiffii  to  shew  cause  why  they  sbonid 
not  furnish  to  the  defendant  a  list  of  the  names  ud 
residences  of  the  shareholders  of  the  company,  thst 
they  might  not  be  nominated  as  jurymen,  «  vbf 
the  rule  for  a  special  jury  should  not  be  dischaiged; 
the  Court  afterwards,  on  shewing  cause,  discbaiged 
the  defendant's  rule,  on  the  plaintifis*  nndtitskiag 
to  strike  out  of  the  list  of  forty-eight  nominated  ftr 
the  jury  any  who  happened  to  be  shareholdcis  ii 
the  company;  the  sheriff  to  name  any  other  perseos, 
not  shareholders,  in    lieu  of  those   struck  out 
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B$JMle  T.  Lumd,  IS  Law  J.  Rep.  (n.8.)  ExcK  191; 
13  M.  &  W.  634;  1  Dowl.&  L.  P.C.  990. 

If  a  defendftDt,  for  the  parpoie  of  deity,  obtains 
a. rale  lor  a  speeial  jury,  the  Court  will  permit  him 
to  hare  it  tried  by  such  a  jury,  but  will  compel 
him  to  try  it  in  its  order  punnant  to  the  notice  of 
trial,  although  on  a  day  when  the  usual  practice  is 
not  to  take  special  juries.  Bush  v.  Pring,  9  Dowl. 
P.C.  IM). 

Where  the  defendant  obtained  a  rule  for  a  special 
jufy  on  the  lltfa  of  January,  but  did  not  senre  it 
till  the  1 5th,  after  notice  of  trial  had  been  giten, 
die  Court,  on  motion,  discharged  the  rule.  Phelps 
y.  KeHty,  11  Law  J.  Rep.  (n.8.)  C.P.  99 ;  8  M.  &  G. 
S88;  4  So.  (n.b.)  376;  1  Dowl.  P.C.  (n.8.)  601. 

When  a  Judge  had  acceded  to  an  application  to 
eatiff  ftyr  a  special  jury,  and  the  indorsement  was 
made  by  the  officer  of  the  court,  but  the  record  was 
Mt  handed  up  to  the  Judge  for  his  signature ;  which 
aignatiire  waa  asked  for  and  added  some  weeks 
aftsrwatda,  when  the  party  applying  for  the  certifl' 
eate  had  obtained  the  record  and  discovered  the 
omisaioii : — Held,  that  this  waa  not  **  certif^ng 
nider  the  Judge's  hands  immediately  after  Terdict," 
in  the  words  of  6  Oeo.  4.  c.  50.  s.  34.  Oraee  v. 
Clkteh,  12  Law  J.  Rep.  (n.8.)  O-B.  273;  4  aB.  606; 
3  O.  &  D.  591. 

(E)  Tales. 

If  an  issue  be  directed  by  the  Court  of  Chancery 
to  be  tried  by  a  special  jury,  and  a  full' special  jury 
do  not  attend,  whether  either  party  is  entitled  to 
pray  a  tales  without  the  consent  of  the  other  party, 
juitre, 

.  On  the  trial  of  an  issue  directed  by  a  court  of 
equity,  the  Judge  will  take  notice  of  the  terms  of 
the  order  by  which  the  issue  is  directed. 

Issues  of  devisamt  vel  non  were  directed  by  the 
Master  of  the  Rolls,  who  ordered  that  they  should 
be  tried  by  a  special  jury,  but  that  none  of  the 
special  jury  should  reside  within  twelye  miles  of  G 
(the  assise  town).  There  waa  no  order  as  to  the 
tslesmen,  and  only  eight  special  jurors  appeared. 
The  plunttflfs  counsel  prayed  a  tales ;  but  the  other 
party  objected.  The  Judge  would  not  grant  a  tales 
on  Uke  ground  that  there  being  no  order  of  the 
Master  of  the  Rolls  as  to  the  talesmen,  and  their 
iCMdittg  within  twelve  miles  of  G  being  no  legal 
gTOuad  of  ohallenge,  the  talesmen  could  not  be  asked 
OB  die  Mir  dirt  as  to  their  residences ;  and  that  if 
any  of  them  did  reside  within  twelve  miles  of  G  the 
Master  of  the  Rolls  would  most  probably  order  a 
new  trial  on  that  ground.  The  trial,  therefore, 
stood  over  till  the  next  assizes.  Wood  v.  Thom^on^ 
Car.  &  M.  171. 

On  the  trial  at  Nisi  Prius  of  an  indictment  for 
libel  on  which  only  three  special  jurors  appeared, 
die  counsel  for  the  prosecution  prayed  a  tales,  and 
the  defendant  challenged  the  array  of  the  tales  on 
the  ground  that  the  sheriff  was  a  subscriber  to  a 
society  who  were  the  prosecutors, and  on  issue  taken 
on  this  challenge,  two  triers  were  appointed  by  the 
Court,  who  found  in  favour  of  the  challenge,  and 
the  cause  waa  made  a  remanet 

Whether  the  sheriff  whose  array  is  challenged, 
ii  a  competent  witness  to  prove  his  indi£fereucy, 
fMTs.    Rex  V.  Doiby^  1  Car.  &  K.  238. 


JUSTICES  OF  THE  PEACE. 

[See  Lunatic,  Visiting  Justices — Poor — Rate, 
Church   Rate — Sbssions.] 

(A)  Jurisdiction  of. 

(B)  Orders,  Convictions,  and  Warrants. 

(C)  Crrtificatb  or  Dismissal  of  Complaint. 

(D)  Actions. 


The  jurisdiction  of  Justices  in  General  and  Quar- 
ter Sessions  of  the  Peace  defined  by  5  &  6  Vict,  c  88 ; 
20LawJ.Stat  149. 

(A)  Jurisdiction. 

[See  (B).] 

The  mayor  of  the  borough  of  S,  under  the  92nd 
section  of  the  Municipal  Corporation  Act,  signed 
a  warrant  of  distress  for  levying  on  the  overseer  of 
a  township,  which  was  partly  within  and  partly 
without  the  borough,  the  proportion  of  a  borough 
rate,  payable  in  respect  of  that  part  of  the  township 
which  was  within  the  borough  : — Held,  that  he  had 
no  jurisdiction  to  grant  such  warrant,  and  that 
trespass  was  maintainable  against  him  for  the 
seizure  made  under  it 

The  high  constable  of  the  borough,  to  whom  the 
warrant  was  directed,  stated  that  he  had  received 
and  levied  under  it,  but  could  not  tell  what  had  be-, 
come  of  it,  and  that  his  practice  was  to  return  some 
warrants  to  the  town  clerk,  and  to  retain  others : 
— Held,  that  secondary  evidence  of  the  warrant  was 
admissible,  without  proving  any  search  at  the  town 
clerk's  office,  or  serving  the  town  clerk  with  a  sub- 
poena daces  tecuffif  or  giving  the  defendant  notice  to 
produce  the  warrant.  FemUy  v.  Worthington^  10 
Law  J.  Rep.  (N.a.)  M.C.  81 ;  1  M.  &  G.  491. 

To  a  declaration  in  replevin,  the  defendant 
pleaded  a  justification,  that  after  the  passing  of  the 
5^Q  Will.  4.  c.  50.  (the  General  Highway  Act,) 
a  warrant  was  duly  made  by  two  Justices  of  the 
Peace,  directed  to  the  defendant,  who  was  the  con- 
stable, and  to  A  B,  the  surveyor,  of  the  parish, 
which,  after  reciting  that  the  plaintiff  was  an  occu- 
pier of  land  within  the  parish,  and  had  been  duly 
rated  to  the  repair  of  the  highways  in  a  certain  sum, 
which  had  been  demanded  of  him,  and  payment 
refused,  and  that  he  had  been  duly  summoned,  &&, 
directed  the  defendant  and  A  B  to  levy  the  rate  by 
distress  and  sale : — Held,  on  demurrer,  that  the  plea 
was  ill,  as  it  did  not  shew  on  the  face  of  it  any  facta 
to  bring  the  case  within  the  jurisdiction  of  the  ma- 
gistrates, who  granted  it  under  the  statute,  and  that 
it  was  no  justification  at  common  law. 

Where  a  magistrate,  or  other  party  having  limited 
jurisdiction,  in  issuing  a  warrant,  exceeds  his  juris, 
diction,  though  the  warrant  may  be  good  on  the 
face  of  it,  yet  the  officer  who  executes  it  is  liable  to 
an  action. 

And,  therefore,  when  a  constable  justifies  under 
a  warrant  granted  by  a  Court  of  limited  jurisdiction, 
he  must  shew  on  the  face  of  his  plea,  such  facts  as 
bring  the  case  within  such  limited  jurisdiction. 
MorreUy.  Martin,  II  Law  J.  Rep.(N.8.)  M.C.  22;  5 
M.  &G.  681 ;  4  Sc.  (n.b.)  800. 

Justices  of  the  Peace  have  no  jurisdiction  to 
commit  to  prison  for  perjury  by  the  common  law. 

A  commitment  for  perjury,  stating,  that  *'  H  B, 
in  a  certain  affidavit,  made  and  sworn  to  by  him 
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before  one  C  C,  a  competent  authority  by  law  to 
administer  the  same,  did  falsely,  wickedly,  wilfully, 
and  corruptly  commit  wilful  and  corrupt  perjur}',*' 
is  bad,  AS  not  stating  that  the  oath  was  administered 
in  a  judicial  proceeding,  or  before  a  competent 
authority  to  administer  an  oath  in  a  judicial  pro- 
ceeding. Regina  y.  Bartlett,  12  Law  J.  Rep.  (n.8.} 
M.C.  127 ;  1  Dowl.  &  L.  P.C.  95. 

(B)  OrDSSS,  GONVICTIOMB,  AND  WaBRANTS. 

[See  SuBSEavENT  Felony.] 

No  order  of  magistrates  can  be  made  in  the  ab- 
sence of  the  party  whose  interests  are  to  be  affected 
by  it ;  and,  therefore,  where  two  magistrates  made 
an  order  on  the  guardians  of  a  union,  under  4  &  5 
Will.  4.  c.  56.  s.  27,  directing  them  to  give  relief 
to  an  infirm  pauper,  without  requiring  that  she 
should  reside  in  any  workhouse,  and  the  guardians 
returned,  amongst  other  things,  that  neither  they 
nor  the  overseers  of  the  parish  in  which  the  pauper 
was  stated  to  be  residing,  and  entitled  to  relief 
therefrom,  had  been  summoned  to  attend,  nor  were 
present,  at  the  hearing  of  the  complaint,  or  the 
making  of  the  order, — Held,  that  this  was  a  good 
and  vidid  objection  to  the  order. 

Qiuere — On  whom  such  an  order  ought  to  be 
made.  Regina  v.  the  Guardians  of  the  Totnet  Union, 
14  Law  J.  Rep.  (n.s.)  M.C.  148. 

In  an  order  by  magistrates  under  11  Geo.  2. 
c.  19.  a.  4.  it  is  necessary  that  the  offence  should  be 
charged  to  have  been  committed  *' wilfully  and 
knowingly."  Regina  y.  the  Justices  qf  Radnorshire, 
9  Dowl.  P.O.  90. 

Three  magistrates,  under  the  60th  and  65th  sec- 
tions of  the  5  &  6  Will.  4.  c.  76,  convicted  the  late 
town  crier  of  the  borough  of  £  of  refusing  to  deliver 
up  to  his  successor  a  bill,  which  was  stated  in  the 
convicdons  to  have  been  lately  used  by  him  in  his 
office,  and  to  be  the  property  of  the  council  of  the 
borough,  and  adjudged  him  to  be  imprisoned  until 
he  should  deliver  up  the  bill,  or  give  satisfaction  to 
the  town  clerk  in  respect  of  it: — Held,  that  the 
magistrates  had  jurisdiction  to  convict  under  the 
act ;  and  that,  there  being  nothing  in  the  conviction 
itself  to  render  it  void,  trespass  would  not  lie  against 
them.  Bay  lis  y.  Strickland,  10  Law  J.  Rep.  (n.b.) 
M.C.  61;  1M.&G.591;   1  Sc.  (n.s.)  540. 

Tne  statute  46  Geo.  3.  c.  148.  a  9,  which  prohi- 
bits the  proceeding  for  penalties  under  the  Lottery 
Act,  by  any  other  mode  than  by  process  in  the 
Exchequer,  at  the  suit  of  the  Attorney  General,  is 
not  confined  to  State  lotteries  only;  and  therefore 
magistrates  haye  no  power  to  convict  summarily 
for  the  offence  of  holding  an  illegal  lottery  under 
42  Geo.  3.  c.  119.  SA  5  &  6.  And  a  prisoner  com- 
mitted upon  such  summary  conviction  is  entitled 
to  his  dischai^e  by  habeas  corpus,  Regina  y.  Tud- 
denham,  10  Law  J.  Rep.  (n.s.)  M.C.  163;  9  Dowl. 
P.C.  987. 

The  Vagrant  Act,  5  Geo.  4.  c  8,  by  section  17. 
gives  a  form  of  conviction,  and  requires  that  every 
conviction  under  that  act  shall  be  in  the  form  or  to 
the  effect  there  given.  The  form  has  within  brackets 
the  words  "  Piere  insert  the  title  of  this  act]"  ;  in 
setting  out  the  title  in  the  conviction,  it  was  stated 
to  be  "An  act  for  the  punishment  of  idle  and  dis- 
orderly persons,  and  rogues  and  vagabonds,  in  that 
of  Great  Britain  called  England,'*  omitting  the  word 


"  part" :— Held,  that  thb  misiecital  did  not  vitiate 
the  conviction. 

The  conviction  (which  was  under  sec.  3.)  stated^, 
that  J  N  being  a  person  able  wholly  by  woik  to 
maintain  his  fiiimily,  did  on,  &&,  refuse  and  negleet 
BO  to  do,  whereby  ids  w\fe  A  N  became  chaxgeable: 
— Held,  sufficient 

Section  8.  provides,  that  it  shall  be  lawful  for  any 
Justice  of  the  Peace  to  commit  such  offender  (being 
thereof  oonvicted  before  him  by  his  own  view,  or  by 
the  confession  of  such  offender,  or  by  the  evidenoe 
on  oath  of  one  or  more  credible  witnesses,)  to  the 
house  of  correction,  &c. : — Held,  not  neceasazy  te 
state  in  the  conviction  by  which  of  these  modes  the 
conviction  took  place,  ifurnn-^,  Nasutey,  10  Law  J. 
Rep.  (n.a)  M.C.  134;  1  aS.  747 :  1  G.  &  D.  370. 

The  4  &  5  Will.  4.  c  51.  requires  that  asummou 
to  appear  before  Justices,  and  answer  a  suxnmoos 
under  the  statute,  shall  be  served  ten  d*ya  ''at 
least"  before  the  hearing.  A  party  waa  sumnumed 
on  the  20th  day  of  the  month  to  appear  on  the  30th, 
and  was  convicted  for  default  of  appearance: — 
Held,  that  the  Justices  had  no  jurisdiction,  as  the 
ten  days  must  be  reckoned  exclusive  of  the  dAy  of 
serving  the  summons  and  that  of  convicting  the 
defendant    Mitchell  v.  Foster^  9  DowL  P.C.  527. 

The  Stat  43  Geo.  3.  c.  141.  doea  not  extend  to 
protect  a  magistrate  against  actions  of  trespass, 
where  he  had  no  jurisdiction  to  convict,  althou^ 
the  conviction  has  been  quashed. 

An  information  or  complaint  under  rule  13, 
schedule  L,  52  Geo.  3.  c.  93,  must  be  heard  before 
the  same  Justice  to  whom  it  has  been  made. 

Therefore,  where  an  information  had  been  made 
to  a  Justice,  under  52  Geo.  3.  c.  93.  schcd.  L,  r.  13, 
who  granted  a  warrant  for  the  apprehension  of  the 
plaintiff,  and  the  plaintiff  was  afterwards  appre- 
hended on  this  warrant,  and  carried  before  the  de- 
fendant, another  Justice,  by  whom  he  was  convicted, 
and  imprisoned  in  default  of  paying  the  penalty; 
which  conviction  was  quashed  on  appeal: — Held, 
that  trespass  for  false  imprisonment  lay. 

Qudtre — Whether  the  conviction,  as  well  as  the 
information,  under  the  above  rule,  must  take  place 
within  three  months  after  the  offence  has  been  com- 
mitted. Jones  y.  Gurdon,  11  Law  J.  Rep.  (n.a) 
M.C.  45 ;  2  as.  600;  2  G.  &  D.  133. 

The  defendants,  who  were  magistrates,  directed 
the  plaintii!)  a  surveyor  of  highways,  to  remove  a 
certain  nuisance  from  the  highway,  and  to  fence  a 
pit  that  was  dangerous,  and,  on  his  neglecting  to 
do  so,  convicted  him  in  a  penalty  for  having  "  wil- 
fully neglected  his  duty  in  not  removing  or  causing 
to  be  removed  certain  nuisances  in  and  upon  a  cer- 
tain highway  in  the  said  parish,  &c.,  and  not  daly 
guarding  a  dangerous  pit  lying  on  the  ude  of  tlie 
said  highway" : — Held,  that  the  conviction  was  not 
warranted  by  the  20th  or  7Srd  section  of  the  High- 
way Act,  5  &  6  Will.  4.  c.  50,  and  that  it  could  not 
be  supported.     Morgan  v.  Leach,  12  Law  J.  Rep. 
(n.8.)  M.C.  4;  10M.&W.558. 

If  a  magistrate  commits  a  person  to  prison  in  a 
case  in  which  he  has  no  jurisdiction,  he  is  liable  for 
all  the  circumstances  that  usually  attend  the  exe- 
cution of  a  warrant  of  commitment,  such  as  the 
party  being  handcuffed,  having  his  hair  cut  short 
off  at  the  prison,  and  his  being  put  in  a  bath  there; 
but  not  for  any  violence  or  excess  of  the  officers. 
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If  a  party  is  taken  into  custody,  by  a  constable, 
on  a  warrant,  the  signature  of  which  is  proved  to 
be  of  the  handwriting  of  the  defendant,  a  magistrate, 
tiiis  is  prhnd  facie  evidence  against  the  defendant  in 
in  action  for  false  imprisonment,  without  further 
proof  that  the  warrant  was  issued  by  him. 

A  party  in  a  notice  of  action  may  describe  him- 
lelf  by  the  addition  of  what  he  really  is,  e.  g. 
"dealer,'*  al&ough  in  the  commitment  he  is  de- 
scribed as  a  labourer. 

The  provisions  of  the  atat  52  Geo.  3.  c.  93,  that 
convictions  for  sporting  without  game  certificates, 
shall  be  entered  and  registered  with  the  commis- 
sioners of  taxes  of  the  district,  and  returned  to  the 
clerk  of  the  peace,  are  directory  only ;  and  where 
this  has  been  omitted,  the  conviction  is  not,  there- 
fore, void ;  but  the  convicting  magistrate  may  be 
titbie  to  punishment  for  not  complying  with  the 
directions  of  the  statute. 

Semhte — That  a  commitment  which  recites  a  con- 
viction by  which  the  plaintiff  was  adjudged  to  for- 
feit 20/.,  which  is  mitigated  to  19/.  10«.,  and  lOf. 
added  for  costs,  is  supported  by  proof  of  a  conviction 
in  a  penalty  of  20iL,  from  which  the  magistrate 
orders  10*.  costs  to  be  deducted. 

Where  in  a  conviction  the  summons  is  recited, 
tnch  recital  of  it  is  evidence  of  the  summons;  but 
in  an  action  against  the  convicting  magistrate  for 
Alse  imprisonment,  the  plaintiff  may  shew  that 
there  was  no  summons;  and,  if  he  does  so,  the  con- 
viction is  bad. 

Qurre — Whether  a  conviction,  drawn  up  in  a 
form  given  by  statute,  not  reciting  the  summons,  is 
primd  facie  evidence  of  the  summons. 

Where  a  party  is  committed  for  non-payment 
of  a  penalty,  in  a  case  where  the  magistrate  has 
no  jurisdiction,  and  after  a  part  of  the  imprison- 
ment he  is  discharged  on  the  penalty  being  paid, 
the  jury  may,  in  an  action  for  false  imprisonment 
against  the  magistrate,  include  the  amount  of  the 
penalty  in  the  damages,  if  they  are  satisfied  that 
the  plaintiff  paid  it,  or  that  it  was  paid  in  such  a 
way  that  the  plaintiff  was  liable  to  repay  the 
amoQi:  to  the  person  who  actually  advanced  the 
money.  Mason  v.  Barker,  1  Car.  &  K.  100. 
^  By  the  Customs  Act,  8  &  4  Will.  4.  c.  53.  s.  2, 
it  is  an  offence  under  certain  circumstances,  for  a 
▼easel  to  be  discovered  within  100  leagues  of  the 
coast  of  the  United  Kingdom ;  and  the  same  act 
pfondes,  by  section  77,  that  in  case  any  offence 
shall  be  committed  upon  the  high  seas,  for  the  pur- 
pose of  prosecution  it  shall  be  taken  to  have  been 
committed  at  the  place  on  land,  in  the  United 
Kingdom,  into  which  the  person  committing  such 
of&nce  shall  be  taken,  brought,  or  carried,  or  in 
which  such  person  shall  be  found;  and  if  such 
place  is  situate  within  a  local  jurisdiction,  authority 
is^  given  to  the  local  or  county  magistrate  to  deal 
with  it  A  warrant  of  committent  atated,  that  G  P 
had  been  duly  convicted  before  us,  W  G  and  T  B, 
Esqs.,  two  of  Her  Majesty's  Justices  of  the  Peace 
for  the  county  of  Kent,  for  that  he,  G  P,  being  a 
subject,  &c.  was  found  on  the  high  seas,  within  lOO 
leagues  of  the  coast  of  the  United  Kingdom,  to  wit, 
the  coast  of  the  county  of  Kent,  on  board  a  vessel 
there,  from  which  part  of  the  cargo  had  been  thrown 
overboard,  to  prevent  seizure  : — Held,  that  as  printd 
faeie  the  magistrates  had  no  jurisdiction  upon  the 
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high  seas,  the  warrant  did  not  shew  jurisdiction,  as 
it  did  not  sufficiently  disclose  the  circumstances 
from  which  alone  jurisdiction  was  given  to  the 
magistrates. — Held,  also,  that  the  offences  under 
section  77.  not  being  repealed  by  4  &  5  Will.  4. 
c.  13.  8.  2,  the  words  *'any  two  Justices,"  in  that 
section,  did  not  give  jurisdiction  to  all  Justices  in 
the  United  Kingdom,  without  reference  to  the 
limits  of  their  commission ;  and  that  it  is  not  always 
enough  to  follow  the  form  of  warrant  given  in  the 
act.  In  re  Feerksa,  10  Law  J.  Rep.  (n.s.)  M.C.  C7; 
1  Q.B.  143. 

A  warrant,  which  recited  no  information,  hut 
directed  the  constable  to  "  apprehend  and  bring  be- 
fore me  the  body  of  A,  to  answer  to  all  such  matters 
and  things  as,  on  Her  Majesty's  behalf,  shall  be 
objected  against  him  on  oath,  by  B,  for  an  assault 
committed  upon  her  on  the  24th  instant :" — Held, 
altogether  void,  {per  Patteson,  /.,)  as  too  general 
in  its  form. 

Held,  also,  that  as  it  did  not  recite  any  informa- 
tion on  oath,  and  it  appeared  that  the  information 
had,  in  fact,  been  taken  by  the  magistrate's  clerk, 
the  magistrate  not  being  present  in  the  room, 
the  magistrate  had  no  justification,  in  an  action  of 
trespass  for  false  imprisonment.  Caudle  v.  Seymour , 
10  Law  J.  Rep.  (n.s.)  M.C.  130. 

(C)  Certificate  of  Dismissal  of  Complaint. 

Stat.  9  Geo.  4.  c.  31.  s.27.  provides,  that  if  upon 
the  bearing  of  a  case  of  assault,  the  Justices  shall 
deem  the  offence  not  to  be  proved,  they  shall  dismiss 
the  complaint,  and  shall  "forthwith"  make  out  a 
certificate  under  their  hands  of  the  fact  of  such  dis- 
missal, and  deliver  it  to  the  party  against  whom 
the  complaint  was  preferred : — Held,  that  where 
the  dismissal  was  upon  the  28th  of  November  1838, 
and  the  certificate  was  not  made  out  till  the  10th 
of  January  1839,  the  statute  was  not  complied  with. 

To  an  indictment  at  the  Quarter  Sessions  in  1839, 
the  defendant  pleaded,  that  in  November  1838  he 
was  brought  before  certain  Justices  at  Mansfield,  in 
Nottinghamshire,  charged  with  having  assaulted 
the  prosecutor,  and  that  the  Justices,  upon  hearing 
the  complaint,  deemed  the  offence  not  to  be  proved, 
and  forthwith  made  out  a  certificate  under  theic 
hands,  stating  the  fact  of  such  dismissal,  and  de- 
livered it  to  the  defendant,  as  by  the  certificate 
more  fully  appears.  The  replication  stated,  that 
the  defendant  did  not  obtain  such  certificate  in 
manner  and  form  as  he  hath  in  his  plea  alleged : — 
Held,  that  the  Hvie  as  well  as  the/or^  of  obtaining 
the  certificate  was  put  in  issue.  Regina  v.  RobtTison, 
10  Law  J.  Rep.  (n.s.)  M.C.  9;  12  Ad.  &  E.  672; 
4  P.  &  D.  391. 

(D)  Actions. 

The  mere  act  of  a  magistrate  cannot  waive  the 
necessity  of  serving  and  proving  a  notice  of  action 
under  the  24  Geo.  2.  c.  44. 

Therefore,  where  a  magistrate  had  sent  to  the 

Slaintiff  a  paper  writing,  reciting  the  notice  that 
ad  been  served  on  him,  and  tendering  amends  in 
respect  of  the  matter  contained  in  such  notice, 
proof  of  such  notice  was  still  required.  Martins  v. 
UppcJier,  1  Dowl.  P.C.  (n.s.)  555. 

A  notice  of  action  to  a  magistrate  for  haviug 
caused  the  plaintiff  to  be  imprisoned,  sufficiently 
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states  the  plate,  if  it  itatM  the  place  in  wbkh  tiie 
plaintiff  wai  impriBoned,  altbongh  it  4oce  not  etate 
any  place  at  which  the  magietrate  signed  anv  war- 
rant or  did  any  act  which  coueed  the  pUintilPs 
imprisonment 

Whether,  in  sodi  a  case,  the  aotiiie  must  state 
theybmi  of  the  intended  actiaa-^'^aMsre.  Frick§ti 
T.  Grairez,  1  Car.  &  K.  Ml. 

A  complaint  having  been  mnde  agesnst  a  pawn* 
broker,  before  a  police  mngisttate,  appeinted  Under 
the  sutute  2  &  3  Viet.  o.  1%  the  pavnbtolccr  called 
his  assistant  as  a  witnees,  said  he  was  tmwn  and 
examined  before  the  magistrate,  whooantioned  him 
against  committing  pctjury.  The  case  was  sobse- 
^uet^tly  dlstnisoed  from  want  ef  juriadictiea  in  the 
magistrate;  but  he  being  disaatiitified  with  the  evi- 
dence of  the  assistant,  ordered  him  to  be  detained, 
wjthoat  any  complaint  being  made,  and  aftsrwarde 
took  bail  for  his  appearance,  as  on  a  charge  of  per- 
jury, upon  as  ubsequent  day.  Upon  that  day  the 
parties  attended,  and  the  charge  ef  peijory  was 
gone  into^  and  the  megistrate  subsequently  took  the 
reoogniaance  of  the  assistant,  for  his  appearance  to 
answer  an  indictment  ibr  perjury  at  the  Central 
Criminal  Court.  A  bill  was  preferred,  but  ignored. 
The  assistant  afterwards  brought  an  action  of  tree- 
pass  and  false  imprisonment  against  the  magistrate. 
The  renue  was  laid  in  the  county  where  the  alleged 
trespass  was  committed,  and  the  action  was  not 
commenced  until  more  than  three  months  after  its 
commission,  but  within  six  months: — Held,  that 
the  defendant  was  entitled  to  the  statutory  protec- 
tion of  the  58rd  section  of  the  above  act,  which 
limits  the  time  for  commencing  die  action  to  three 
months  after  the  fact  committed,  and  also  rehires 
the  venue  to  be  laid  in  Middlesex,  and  that,  there- 
fore, the  action  was  too  late. 

Whether  the  magistrate  acts  bcndJUe,  is  a  ques- 
tion for  the  jury  ;  and  if  the  plaintiff  seeks  to  main- 
tain his  action,  on  the  ground  that  the  magistrate 
acted  so  illegally  as  to  have  disentitled  himself  to 
any  notice  of  action,  it  lies  on  the  plaintiff  to  cause 
this  question  to  be  put  to  the  jury. 

Whether  the  magistrate  might  detain  the  party, 
on  his  own  view,  and  hold  him  to  bail  for  perjury, 
no  direct  charge  or  information  having  been  laid 
before  him,  quare,  Haulditie  v.  Grove,  12  Law  J. 
Rep.  (M.8.)  M.C.  10;  S  aB.  907;  3  G.  &  D.  210. 


LANDLORD  AND  TENANT. 

[See  Ejectment -^  Lbasb — Pleading,  Several 
Counts — Replevin — Stamp,  Agreement — Use 
AND  Occupation.] 

(A)  Rights  and  Liabilities  or  Landloed. 

(B)  RiOHTs  and  Liabilities  op  Tenant. 

(C)  CONTEACTS  between. 

(D)  HOLDINQ  OVEE,  EpFBCT  OF. 

(E)  Alteratiom  in    Teems  of  Tbnanct, 

Effect  of. 

(F)  Tbnanct  from  Ybae  to  Year. 

(G)  Tenancy  at  Will. 
(H)  Rent. 

(I)  Repairs. 

(K)  NOTtCE  TO  QUIT. 

(L)  Eviction. 

(M)  Small  Te^nbmrnts  Act: 


(A)  Rights  and  LiabiIities  of  tAibxiojaiSk 

Where  a  tenant  is  bowed  by  lHsteevBBenli,ei% 
the  cnstona  of  the  eovntiyy  to  corn 
mises  aU  theoom  aid  hay  gn>wiiig«n  Ibsi 
his  landlotd*  in  dislrainteg  Hkma  MtielN»'lMM 
bMmd  to  aril  then  ifcnetolely,bnt>  naliy  «■>■■<  of 
them  anbieet^  to  a  mmiiMmk  that  -they  Ml^ 
ooaeumed  en  ifen  priiieeBi  .idUsy^v.  AMdl^  M 
Law  J.  Rep.  (ra )  Sxeh.  4M.;  «^1&» A  W.  Illibotu . 

In  an  aotiiHi  by  a  Undlanl  agriaat  the  Anriii 
•Oder  the  statute  ef  Aaae,  lini  m(  payingaysHik 
rent, after  aetiee,  «]kmi  a  kvy  wmirr  a/^iKlhi 
deelarataoD,  after  alleging  that  sent  waa  due  tetlhi 
landlord^  by  yatue  of  a  cettain  daaiiae  taJaaMS 
Wright,  atated^  that  during  tha  oeatDuunee  el  tla 
demise,  the  sheriii^  **  by  virtaa  oi;  and  under 
tenee  of  a  certain  writ  called  a^  j^,  th« 
egainst  Sarah  Wright,  took  oextaiA  gooda  and 
tels  so  being  upon  the  meesusge  so  demiied  by  tti 
plaintiff  as  aforesaid;"  to  which  the  defepdsal 
pleaded,  that  he  did  not  talce  the  goods  and  chatteb 
m  the  declaialiaB  BMStioBed,  mt  any  ef  tteaSf  in 
the  messuage  and  tenement  in  the  declfstii  SMQ^ 
tioned,  in  manner  and  fisras  as  alleged  by  thephoBr 
tiff  Upon  the  trial,  it  append,  that  the  eneerisa 
was  against  the  goods  of  Sarah  Wright,  but  thartka 
levy  waa  made  upon  geoda  which  had  beea  Jaaics 
Wright's  (her  hoBband's)  ia  his  lifetiBie^  sad  ia 
reepect  of  which  letters  of  sdministraHim  had  beta 
taken  out  by  one  Elliott.  A  motion  having  htm 
made  to  enter  a  veidiot  for  the  d^ndsa^  aa  the 
above  plea,  on  thegroaad  that  the  laadioad  had  as 
remedy  under  the  stalste,  as  thagoodeeadd  aslhi 
said  to  haye  been  tekan  **  by  viiiae  of  any  esoa- 
tion,"  it  waa  held,  that  the  issue  ndaed  by  ihi 
pleadings  was  proved;  and  a  rale  waa  nfosai 
Fortter  v.  Cookton,  10  Law  J.  Rep.  (ma)  Q.B.  IfiTi 
iaB.419;  10.&D.58. 

No  action  lies  againat  a  party  for  aelliag  a  ( 
after  tender  of  the  rent  and  coate^  if  the 
made  qfter  the  impounding ;  and  the  rnk  is  the 
same  whether  the  pound  be  pnbHc  or  private.  JHKi 
y.  ra^/0r,lOLawJ.  Rep.(M.8.)£Ech.4(tt;  «1C*W. 
415. 

The  lessee  cannot  lecoyer,  aa  damageo,  te  naA 
paid  by  him  for  the  ecoupation  of  otlM 
during  the  time  that  the  demiaed 
habitable,  or  the  expeaeee  inaumd  by  bin  ii 
rendering  thoae  other  premiaeafit  for  hie  habitsiMi^ 
and  restoring  them  to  their  former  conditiao,  wta 
he  left  them.  Green  v.  JSaJ^s,  1 1  Law  J.  Rep.  (&a.) 
aB.6S;  IG.&D.46S. 

A  party  who  obtains  a  wimat  firom  iiiagintialW 
under  1  &  2  Viet.  e.  74  to  reoever  poaaeeiiein  da 
tenement,  is  liable  in  tveapaaa,  if  at  the  tiaie  he  ka 
no  right  to  the  posseeidoa.  i)ar<ii^<oay,  /NiiHisM 
I2Law  J.Rep.(M.s.)C.P.d4;  4M.&6.789;  frSa 
(N.8.)  610  ;  2  Dowl.  P.a  (N.B.)  664. 

To  a  declaration  in  trespaas  by  B  against  A,  frr 
entering  a  dwelling-house,  A  pleaded  a  demise  sf 
the  premises  to  B,  to  hold  liom  year  to  year,  at  a 
rent  payable  hatf-quaiteriy,  with  a  ptoviao  te*^ 
entry  if  the  rent  or  any  part  theraaf  ahoald  be  aapiii 
on  any  day  on  which  the  sameahouid  be  dae^  or  witUa 
ton  days  after,  and  justified  the  eatiy,  beLauw.ilM 
of  the  rent  aforeeaid,  for  «ne  whole  year  of  the«id 
term,  became,  and  was,  before,  &«.  hi  anear  end 
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nspdM:— Hil4ff  tliat  the  flea  wts  had  fbr  daplieity, 
M  shewing  iDore  tban  one  half-quarter  in  arrear, 
■■l-alier  WA  for  m%  ahewhig  that  Mb  daya  had 
§kfmd  nace  floy  fartiettUv  half«qmrterbeoaine  dot. 
JQMMvAT.6a4«t  12  Law  J.  Rep.  (ir.8.)  C.P.  26St  6 
1L*€.790|  •8&(v.l.)M6;  I  Dowl.«L.P.C.998. 
A  UHdkvd  aathorised  htaiHUb  to  distiMn  for  niK 
dbKtohini  fntn  hivt«Mtttaf  afarro,  dliaeling  them 
Mt  t»  uAe  aanflKhig  eMMt  an  fite  danrieed  pie* 
BBMi^  Th«  haMA  diirtralfiad  cattle  of  aiiotfaeA 
ptmm(ttfppo^agi^tmn  «»  he  tiie  teBaiit^s)i  heydnd 
anrbeandnr  of  thefanii ;  the  ctltle  wete  aild,  and 
the  laadloid  raoifteed  liie  proeaeda  i^^Hald,  that  te 
kftiUard  waa  aot  Kable  nttnw^  for  dbe  valaetif  (he 
eMtle>unleM  Hwere  iaund  hy  the  jury  tbad  he  ratfiad 
the  act  of  tiie  faaiUff%  with  knowledge  of  the  irregti^ 
hrity,  or  that  he  choee,  ^without  inquiry,  to  take  Iha 
liik  upon  falnnel^  and  to  adopt  l&e  whole  of  their 
a«&  XavvT.  iScori,  14  Law  J.  Rep.  (xA)  £xeh. 
at»>13M.ftW.8Mi 

(B)  lUoOXS  AND  LXABILITIW  OJ  TbNANT. 

The*  right  of  a  tmaat  lo  jwamre  tenant'o  fizturea 
eoMnwoiuy  during  his  eeiginal  tentaf  aandviBg 
■Mh  ftnther  period  olpeamrion  hy  himaa  hehoMa 
thepnttiaea  under  a  right  fltHl  t»  eonaider  hiniMlf 


Wheie,  therefore,  the  feBi»i  pmammt  to  a  provieo 
in  the  leaae  was  forfeited  by  dM  banhraptsey  of 
the  kMee,  and  the  leiaor  entered  npon  the  ataig- 
aee%  m  order  to*  enforce  die  forfeiture,  and  tbtfra 
wicka  allerwafda  the  attigneeai  ttill  eontinttiag  in 
peHtanoA,  renoTed  and  raid  a  foct«re  put  up  hy  the 
Mae  for  the  pnrpooea  of  trade,  and  the  jury  found 
that  it  waa  not  removed  witUa  a  reasonable  tiara 
lAfer  the  entry  of  the  leiaor: — ^Held,  that  they 
had  ne  right  lo  to  redMve  it^  and  that  the  keeor 
dilght  recover  it  in-  trof«r. 

And,  Min6fe,  euch  would  bare  been  the  eaie 
iMB  iHthast  anoh  tinding  ef  the  juiy.  M^€tUm  v. 
Wmitttk,  10  Law  J.  Rep.  (ii:a;>  Eveh.  188 1  7  M. 

A  tenant  of  a  nnrwry-ground  and  garden  may, 
itothe  expicadoin  of  his  tcnanoy,  remove  suoh  treeo 
at  aie  saleable  by  him  in  his  trade  at  a  nurseryman, 
hnt  net  aneh  aa  an  only  enltivnted  with  a  view 
te-the  iiiiit  they  yield,  and  are  used  hy  him  aa  a 
fewhct  gnidenei.  And  it  ia  entirely  a  qoesdon  for 
the  jw^  whether  they  eoase  under  tlie  one  deeerip* 
liMrcr  the  other,  ironfall  v.  iMer,  10  Law  J.  Rep. 
(m.)  G.P.  aiil. 

In anaction of  distieia,  fbr  cfistwining the  goods 
of  the  plaintiff;  heisatlibertf  to  shew  that  the  title  of 
theMnuiant  <hy  whom*  he  waa  not  let  into  posses* 
sien)haadateruiined  $•  and  ianot  eonoluded  by  pay- 
■MB^of  lent  to  the  defendsnt,  if  he  can  shew  that 
meh  payment  waa  made  nnder  a  mistake.  Ciatidgt 
^•Maekmmhi  U  Law  J.  Rep.  (x.a.)  C.P.  72 ;  4  hi. 
AG.  143;  4Se.(ir.a.)796. 

(C)  Contracts  betwesn. 

•  Whore,  hy  agteement,  dated  August  2 1  st,  the  de^ 
fondant  agtiiid  to  take  eertain  premieee,  at  the  rent 
e#  8ii,  <•  to  aoranMnea  on  the  20th  of  September," 
the  landload  to  take  the  fiztmes  at  the  end  of  the 
tnaaaj^  piqvided  they  are  in  the  sanie  conditien 
thai  aa  diey  now  aie  t  and  the  dcfondant  agreed 
"to  lenrtftke  prsmieee  in  the  sane  state  as  they 


nowato:''-*HcU^  that  the  word  *'  now"  might  pro. 
perly  be  tah«i  as  referring  to  the  commencenent  of 
thetenaney;  and  that  a  breach,  ''that  the  defen- 
dant did  not  leave  the  premises  in  the  same 
stete  as  at  the  commencement  of  the  tenancy,"  was 
properly  assigned.  WnUe  v.  NieAe^ssn,  U  Law  J. 
Rep.  (]I.8.)C.P.  264«i  4M. & 0.»6i  4  8c.  (ii.e.)707. 

"  Memorandum  of  an  agreement  entered  into  this 
3l8tof /snnary  ]840»r  between  R  B  of  the  one  part, 
and  T  J  of  the  other  paitw  The  said  T  J  hereby 
agieee  to  become  the  tenant  of  the  form  G  at  the 
enetOBaiy  time  <^  entry,  nnder  the  IbUowing  con- 
dttiete:*--*vis.  thlit  the  earn  of  2601,  annual  rent, 
shall  he  pacid  at  the>nsual  tine,  for  the  house,  pre- 
nriees>  and  litods,  as  agrsed  upon ;  and  the  said  R  R 
agreee  to  hnF^oufeia  impvovemente  and  altoeatione 
oi  the  fenurhenae  and  new  ehede,  a  sum  not  exceed- 
ing 2Mt,  with  the  nnderetaadin^  that  spars  for 
ra&ere  abonid  be  found  from  the  eatote ;  cartage 
for  all  materials,  eficcept  stonee  for  walle.  to  be  done 
orfonndbyTJ.  <Si|^)'RB  and  T  J:"-*Held| 
tfant  the  above  aneinorandmm  wee  a  mere  agreement 
for  a  fiitnre  tenancy,  and  not  nn  aetnal  demiee,  and 
thersfofe  required  a  K  stamp  only. 

Held,  also,  that  the  meaning  of  this  agreement 
waa  not,  aa  a  matter  of  law,  that  the  rent  should  be- 
come payable  at  the  end  of  the  year  firom  the  day 
of  entry,  but  that  the  contemporaneous  or  subse- 
quent conduct  of  the  parties  might  be  adduced,  to 
shew  that  they  intended  the  rent  to  become  payable 
at  an  earlier  day. 

It  was  proved  that  the  usual  time  of  entry  on  the 
neighbouring  farms  was  on  the  12th  of  May,  and 
that  the  rente  of  the  estate  of  which  the  farm  of  G 
was  a  part,  were  reserved  payable  at  Michaelmas. 
The  audit  day  being  in  January,  T  J  entered  on  the 
farm  in  the  spring  of  1840,  and  continued  ia  pes* 
seesion  until  1842.  In  May  1842  be  was  in  arrear 
for  rent  to  the  esttent  of  160iL,  and  on  being  pressed 
by  his  landlord  executed  a  warrant  of  attorney  for 
42d/.,  the  amount  of  the  arrears,  and  of  the  year's 
lent;  the  understanding  being,  that  a/. /a.  was  to 
be  delivered  to  the  eheriff  upon  a  judgment  to  be 
entered  up,  bnt  that  it  waa  not  to  be  executed  uoless 
the  write  of  other  creditois  were  sent  to  the  sheriff 
In  October  1842  T  J  was  again  applied  to  for 
another  year's  rent,  at  whiefatimehe  paid  a  portion 
of  it,  premieing  to  pay  the  reridue  before  Christ- 
mas. In  November  the  sheriff,  who  had  received 
write  from  other  persons  against  the  property  of 
T  J,  executed  the  fi.  fa.  in  question : — Held, 
thai  Aese  facts  warranted  the  jury  in  finding 
diat  a-  year'a  tent  became  due  at  Michaeloias. 
Secondly,  that  the  giving  by  T  J  of  the  wtirrant  of 
attorney  was  oot  such  a  procuring  of  his  goods  to  be 
token  in  execution  as  amounted  to  an  act  of  bank- 
ruptey.  Gore  v.  Lloyd,  13  Law  J.  Rep.  (il.s.)£xch. 
386;  ]2M.&W.46a. 

In  an  action  by  a  landlord  against  an  incoming 
tensnt,  the  declaration  steted  that  in  conrideration 
that  the  plaintiff  would  give  up  to  the  defendant 
possession  of  the  farm  on  which  certain  manure  had 
been  laid,  and  would  permit  the  defendant  to  have 
the  benefit  of  the  said  manure,  the  defendant  pro- 
mised to  pay  the  plaintiff  for  the  same,  according 
to  the  custom  of  the  country.  Breach,  non-pay- 
ment In  support  of  this  contract,  the  plaintiff  put 
in  evidence  a  written  agreement,  which  steted  that 
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the  Jlan<l  bad  been  miUHured  with  eight  lo^da  /^nia- 
uure  pvr  acre,  nod  that  tbe  tenaot  agrtsd  to  leava 
the  land,  when  giv«a  up  hy  hiaOf  i»  th«  nubm  «tate« 
or  to  allow  a  valuation  to  bemadei'^Hekl,  thatt^ 
written  agpreeoacnt  excluded  the  custom  of  the  c«tt«» 
try  a8  being  inconsistent  with  it,  and  that  there 
tvaa  a  variance  between  that  agreement  and  the 
ono  stated  in  the  declaration.  Cktrke  v.  Raytione, 
14  Law  J.  Rep.  (n.s.)  £xoh.  1^3 ;  13  M,  &  W.  743. 

A  declaration  stated,  that  the  defendant  agreed 
to  let  a  messuage  and  premises  to  the  plaintiff,  on 
certain  terms,  and  that  afterwardsy  in  eonsideration 
that  the  plaintiff,  at  the  request  of  the  defendaaty 
had  promised  to  peribrm  his  part  of  the  agreement, 
the  defendant  promised  the  plaintiff,  that  he  then 
had  good  right  and  title,  and  full  and  lawful  power 
and  authority,  to  let  the  said  messuage  and  premises 
to  the  plaintiff,  without  restriction  as  to  the  puipose 
for  which  the  same  should  be  used  and  occupied : — 
Held,  on  special  demurrer,  that  the  declaration  was 
bad,  inasmuch  as  it  stated  a  promise  which  could 
not  be  implied  from  the  relation  between  the  par- 
ties, and  which  was  not  supported  by  the  considera- 
tion alleged. 

Semble-^ThAi  a  promise  to  do  what  the  promisor 
is  bound  to  do  by  previous  contract,  without  the 
promise,  is  not  a  valid  consideration.  Jackson  v. 
Cubbifi,  1 0  Law  J.  Rep.  (n.s.)  £xch.  389 ;  8  M.  &  W. 
700;  1  Dowl.  P.O.  (N.8.)  96. 

There  is  no  contract,  still  less  a  condition,  where- 
by a  lease  would  be  void,  implied  by  law  on  a  de- 
mise of  ascertained  real  property  only,  that  it  is  fit 
for  the  purpose  for  which  it  was  leL 

Debt  for  rent,  on  a  contract  for  the  demise  of  a 
tenement  and  garden  ground,  with  the  use  of  fix- 
tures, tho  defendant  agreeing  to  preserve  the  tene- 
ment and  premises  in  repair ;  the  declaration  aver- 
ring, that  the  defendant  entered  into  and  became 
possessed  thereof,  and  so  continued,  until  the  rent 
became  in  arrear.  Flea,  that  the  tenement  was  so 
demised  to  the  defendant,  for  the  purpose  of  his 
inhabiting  the  same  and  dwelling  therein,  and  that 
at  the  time  of  making  the  agreement,  and  the  de« 
feudaut*fi  entering  into  and  becoming  possessed, 
until  he  abandoned  possession  thereof,  the  said  tene- 
ment was  not  in  a  reasonably  fit  state  or  condition 
for  habitation  or  dwelling,  and  that  the  defendant 
had  not  any  beneficial  use  or  occupation  of  the 
same,  by  reason  of  the  same  being  greatly  infested 
with  noxious  insects,  without  any  default  or  omis- 
sion of  the  defendant,  and  without  any  knowledge 
or  notice  thereof,  whereby  the  defendant  was  com- 
pelled to  abandon  the  said  tenement*  Issue  was 
joined  thereon,  and  a  verdict  found  for  the  defen- 
dant; and  on  motion  for  judgment  turn  obstante  vere^ 
djctOf — Held,  that  where  there  is  an  actual  demise 
of  an  unfurnished  fabric  of  a  specific  messuage, 
for  a  term,  no  contract  is  implied  by  law  on  the 
part  of  the  lessor,  that  it  was  at  the  time  of  the 
demise,  or  should  be  at  the  commencement  of  the 
term,  so  far  as  the  fabric  is  concerned,  in  a  reason- 
ably fit  state  and  condition  for  habitation,  though 
demised  for  the  purpose  of  immediate  ocoupation  ; 
therefore,  that  the  plaintiff  was  entitled  to  judg- 
ment. 

Sembk — Assuming  that  such  contract  was  im- 
plied by  law,  the  breach  of  it  would  be  no  defence, 
where  the  tenant  has  actually  occupied,  unless  the 


law  also  inpUed  ft  eonditiMi,  or  ■  li^lit 

the  lease  on  the  bBea«h-of«itf  .  And  if /Abe  kwsU 

ii^ply  sueh  contiAet  and  canditMa  gmendlT, 

whether  it  wotild  whesetiie  tenant  < 

in  tenantable  coadiittoD.  ^»t«.< 

Quare,  also,  as  to  the  obligationa  mj  a  petty  nritfT 
an  •xecutory  agreenaent  to  praeurt  a  kaaesC  aw 
house  for  the  habitation  of  anolfaer.  -^i- 

Qikgre,  also,  on  a-demiae  of.  a  home  £»r  htMtMf 
tion,  and  garden  grmmd  for  oee^palioD,  wlMihir« 
a«8ttmiiig  that  the  law  icr^|diM  a  oMMlilMNi  thit<he 
house  shall  be  fit  fof  babitatioD,  the  bnaah  ikam£ 
justifies  the  tenant  in  ahaadoniag  both.  Bart  9. 
Windsor,  IS  Law  J.  Rep.  (jia)  Eatku  ii»;  U 
M.  &  W.  68. 


•  ■.:* 


(D)   HOLDTNO    OVER,  EfPECT   OF. 

[See  Use  akd  OccupatjomJ 

The  plaind^  being  the  owner  o€  a 
taining  a  steam-engine,  let  to  tJbe  dfifendaata 
in  it,  with  the  use  of  steam  power,  fimiriied  hf 
means  of  a  abaft  revolving  in  the  voona.  The  voma 
and  steam  power  wero  let  at  an  ontiro  awraal  ana. 
The  defendant  having  held  over  the  previses  lAv 
notice  to  qui^  —  Held^  that  •  in  estimating  4kt 
double  value  in  an  action  against  him,  under  the 
statute  4  Geo.  2.  e.  28,  the  value  of  the  steam  power 
was  to  be  excluded.  JRtbinnm  v.  htaroifd^  iO -Iav 
J.  Rep.  (H.a.)  £xch.  166;  7  M.&  W.  48. 

The  defendants  took  a  foige  and  premises.  Iw 
nine  montlis  at  a  certain  sent,  witk  the  optadOf^ 
the  end  of  that  period,  of  taking  a  lease  for  seven, 
fourteen,  or  twenty-one  years.  Before  the  tenii- 
nation  of  the  nine  months,  they  let  the  premiaei 
to  a  company  for  six  montlis  :«*-H«ld,  that,  sli  tke 
end  of  the  year,  they  wore  liable  to  the  lessor  lira 
year's  rent,  as  tenanto  irem  year  to  yeai;  in  as 
action  for  use  and  occupation.  Wmrmg  Vb  £^N^>il 
Law  J.  Rep.  (n.s.)  Exch.  49 ;  8  M.  &  W.571. 

The  defendants  and  others,  being  all  direetoxi  of 
a  joint-stock  banking  company,  hired  firan  the 
plaintiff,  under  articles  of  agreement,  certain  pie* 
misesfrom  Midsummer  1838  to  Midsummer  \W* 
In  April  1838,  the  defendant  Tanered  eliMsf* 
from  the  secretary  of  the  company  a  eertiicate, 
entitling  him  to  five  shares  in  the  company^  en  hii 
signing  the  deed  of  settlement.  He  paid  a  deposit 
of  bU  on  obtaining  this  certificate,  but  never  sirned 
the  deed,  nor  did  any  other  party  sign  it»    la  Wily 

1838,  the  defendants  and  the  other  direolors  vne 
let  into  possession  of  the  premises  in  qoeetiin, 
which  they  occupied  fetr  the  purposes  of  the  bttk. 
In  January  1832,  Tanered  ceased  to  be  a  diicelsr. 
The  premises  having  been  occupied  np  to  Noremher 
7»  183^  the  plaintSor  commenced  an  action ftrnie 
and  oocapation  against  the  present  defendsataad 
six  others,  and  reeoveredhalf  ayear*8  rentaptotbe 
26th  of  September  1839.    On  the  7th  of  Deceaikr 

1839,  the  secretary  of  the  company,  which  ksd 
stopped  payment,  tendered  to  the  plaintiff  the  key 
of  the  premises  unconditionally,  and  was  by  him 
refbrred  to  his  solicitor,  who*  upon  its  being  ia>- 
dered  to  him  in  like  mannac,  refused  to  reeeive  i^ 
unless  the  authority  of  the  defendants  and  theether 
parties  to  the  agreement  were  first  obtained.  Th^ 
secretary  afterwards  sent  the  key  by  a  porter  to  the 
plaintifi''s  house,  where  it  was  left.  The  piaiatiff 
liaving  brought  an  action  for  use  and  oocupatian,  to 
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o0i]ipen«ation  fnm  tiie  Wth  df  September 
Wi»  to  Neyembe^  1840^— H«M,  tbaC  there  wae 
endcnce  of  l^ncred's  having  conseivlcil  to  the  pre- 
vieft  heing  heldorsr  hy  tbe  compaiiKf,  and  thatihe 
dtfendaBts  were  liable  to  pay  eompenaattoa  from  the 
8Mb  of  September  -to  the  7th  of  December.  ^ 

-Hdd,  alao^  that  Uie  fbrmef  judgment  obtained  by 
the  plaintiff  againat  the  two  detftmdauts  and  the  six 
othen,  was  nei  admissible  in  the  present  »dCion 
flgamat  the  two  defendants  only. 

(^uer»~*'Wliether  an  aetion  for  use  and  oootipatioa 
em  be  bronght  against  one  «o>tenaint,  under  a  lease, 
where  the  ciher  co-tenant,  after  the  expiration  of 
the  tern,  holds  over,  withont  bio  authority  and 
against  hia  will.  Ckriityy.  Tancred^  U  Law  J.  Rep. 
(X.S.)  Exch.  109 }  9  M.  &  W.  4a& 

"Where  a  tenancy  is  continued  beyond  the  time 
for  which  it  was  originally  taken,  and  nothing  is 
sRanged  reapocting  the  amount  to  be  paid  on  the 
•new  holdings  that  new  holding  is  not  of  necessity  to 
be  on  the  same  terms  as  the  fonner ;  but  the  jury 
may  give  the  Umdkud  a  larger  sum  for  the  continued 
occupation  if  there  be  circumstances  to  diew  that 
stoh  inemaaed  rent  was  expected  by  him  in  the 
event  of  holding  over^  and  tiiat  that  understanding 
wunot  repudiated  by  the  tenant 

Whete  a  bit]  of  partleulars  is  for  claims  of  divers 
eharsoters,  if  the  defeudant  pay  money  into  court 
generally,  he  acknowledgea  the  validity  of  every 
n>eciee  of  daitty  and  it  ia  Uien  for  the  jury  to  assess 
thedaraageooBeach.  Btgary,f¥aUtn,Cta,&hLA9^. 

(£)  ALTERATI017  m  Teams  of  Tsnancy,  Ejpfsct 

OF. 

Bj  increasing  the  amount  of  rent  payable  by  a 
tenant  from  year  to  year,  a  new  tenancy  is  not 
necessarily  created*  D0ed.il#on^.6^eeitie,  13LawJ. 
Rep.  (v  e.)  ae.  239 1  6  Q.B.  841 ;  1  Car.  &  K.  807. 

(F)  Tenancy  fbom  Yeah  to  Y&ar. 

Though  a  party  occupying  premises  under  an 
agreement  for  a  lease,  is  at  iirat  a  mere  tenant  at 
^1,  yet,  if  be  subsequently  pay  rent  under  the 
tgfsement^  and  such  payment  is  made  with  refer- 
ence to  a  year,  or  some  aliquot  part  of  a  year,  he 
beeomea  a  tenant  from  year  to  year. 

The  copy  of  a  deed  produced  and  read  in  court, 
if  it  is  used  merely  as  a  memorandum  to  refresh 
the  memory  of  a  witaess,  who  haa  read  the  original 
ind  compared  the  copy  with  it,  is  not  liable  to  the 
duty  imposed  by  the  ^  Geo.  8.  c.  98.  sch.  A,  and 
48  Qeo.  8.  c.  149.  sch.  I.  pt  1,  on  copies  of  docu- 
ments. Braithwaite  v.  Hitehcoek,  12  Law  J.  Rep. 
(hj).)  Exoh.  38;  10  M.  &  W.  494. 

Where  the  defendant  agreed  by  letter  to  occupy 
eeitain  furnished  apartments  of  the  plsiiftiff,  from 
the  4th  of  March  to  the  4th  of  September,  for  50 
goineaa,  and  afterwards  to  take  them  from  the  4th 
of  September  to  the  4th  of  December,  on  the  same 
terms — ^viz.  26  guineas  for  the  three  months,  or  to 
Mi€  ihtm  unfumiskedt  at  tkt  rats  pf  80  gtuneaa  per 
ooaasi  :-<^H«ld,  that  in  the  event  of  the  defendant's 
not  oeenpying  the  apartments  furnished,  there  was 
a  taking  of  the  uafumished  apartments  for  the 
qaarter^  and  not  for  the  year. 

Held  also,  that  the  defendant's  letter  containing 
this  agreement  was  properly  stamped  with  a  80«. 
«tamp,  aa  being  the  counterpart  of  a  lease. 


'  HeM  also,  that  a  letter  firom  the  defendant  to  the 
plaintiff,  which  was  written  at  the  same  time,  and 
was  ofiered  in  evidence,  in  order  to  vary  the  terms 
of  the  first  letteTi  was  not  admissible  without  a 
stamp.  Athergtofte  v.  B9ttoek,  10  Law  J.  Rep.  (n.s.  ) 
C.P.  118;  2M.&G.511. 

A  tenant  at  will  at  a  yearly  rent  is  a  tenant  from 
year  to  year.  Pope  v.  Oa^hnd^  10  Law  J.  Rep. 
(n.8.)  Ex.  £q.  13  f  4  Y.  &  C.  894. 

(G)  Tenancy  at  Will. 

The  lessor  of  the  plaintiff  being  the  owner  in  fee 
of  certain  land,  let  ft  in  1817  to  the  defendant  as 
tenant  at  will.     Itt  1820  he  permitted    certain 
persons,  against  the  ^ill  of  the  defendant,  to  cut  a 
drain  through  the  land.    In  1828,  1826,  and  1827, 
stones  were  dug  on  the  land  by  his  order,  and  trees 
planted  at  difibrent  times.    In  1829,  the  deiSendant, 
being  a  land-tax  assessor,  signed  an  assessment,  in 
which  he  was  named  aa  occupier  of  the  land,  and 
the  lessor  of  the  plaintiff  as  proprietor.    The  de- 
fendant continued  in  possession  of  the  land  without 
paying  rent  up  to  the  year  1840,  when  the  present 
ejectment  was  brought  The  Judge  having  directed 
the  jury  that  the  acts  of  the  lessor  of  the  plaintiff 
amounted  to  a  determination  of  the  tenancy  at  will, 
and  that  if  a  new  tenancy  at  will  had  been  sub- 
sequently created  by  the  parties,  the  lessor  of  the 
plaintiff  was  entitled  to  recover: — Held,  first,  that 
any  act  done  by  a  landlord,  with  whatever  intent, 
upon  the  premises  of  his  tenant  at  will,  for  which 
he  would  otherwise  be  liable  to  an  action  of  trespsss 
at  the  suit  of  the  tenant,  amounts  to  a  determina- 
tion of  the  tenancy.    Secondly,  that  the  assessment 
was  evidence  of  the  creation  of  a  new  tenancy  at 
will  in  1820 ;  and  that  therefore,  as  the  right  of 
entry  under  3  &  4  WilL  4.  c.  27.  s.  7.  accrued  in 
1821,  the  direction  of  the  Judge  was  right,  and  the 
ejectment  was  brought  in  time.     Turner  v.  Doe  d. 
Bemettt  11   Law  J.   Rep.  (n.s.)   Exch.  458;   9 
M.  &  W.  648. 

The  proviso  as  to  cestui  que  tnuU  contained  in 
section  7.  of  the  statute  8  &  4  Will.  4.  c.  27.  applies 
only  to  cases  of  declared  and  express  trust,  and  not 
to  the  case  of  a  person  holding  under  an  agreement 
to  purchase. 

if  a  person  who  has  engaged  to  purchase  real 
property,  be  let  into  possession,  he  is  a  tenant  at 
will,  and  such  tenancy  at  will  is  determined  by  his 
death ;  and  if,  after  his  death,  his  widow  who  is 
also  devisee  of  his  real  estate,  continue  in  pos- 
session, this  is  not  a  continuance  of  his  tenancy  at 
will,  so  as  to  prevent  the  operation  of  that  statute; 
and  therefore  in  such  a  case  where  the  person  thus  let 
into  possession  died  more  than  twenty  years  before 
ejectment  brought  by  the  representatives  of  the 
intended  vendor,  it  was  held,  that  it  was  too  late 
unless  a  new  tenancy  could  be  shewn  in  the  widow, 
the  first  year  of  whose  tenancy  was  within  twenty 
years  before  the  ejectment ;  and  if  such  new  tenancy 
were  shewn,  no  demand  of  possession  would  be 
necessary,  as  such  new  tenancy  would  be  deter- 
mined by  the  death  of  the  widow  which  occurred 
before  the  ejectment  Doe  d.  Stanway  v.  Rock, 
Car.  &  M.  649. 

(H)  Rent. 
It  was  agreed  in  writing,  between  the  plaintiff 
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iiMl  F,  Otat?  I9i6  plaintiff  Should  lef  to  F  6«itaih 
\$md  oto  ImildiDti^  letsei,  fbnunety-efght  team,  fntm 
the'  25Ui  oE  December  1955*  F  Sffrning  to  pay 
TISL  p€r  snnmn,  ^uarttitij,  for  tke  land,  sticli  rt^nt 
to  ooframeace  tlireo  v«ar»firafo  the  day  of  the  demise, 
Tik.  on  the  25th  of  Deoemlier  1818,  and  to  bui)d 
houses  mpon  it;  with  power  to  the  plaintiff  to  Re- 
enter, if  the  rent  should  be  in  arrear  twenty-ene 
days,  or  F  fail  to  perform  hit  other  agreements. 
F  having  made  de&ult  in  completing  the  houses, 
Old  in  payment  of  rent  after  the  25th  of  December 
16S8,  the  plahiCiff  brotight  ejectment,  in  which  the 
demise  was  laid  on  the  1st  of  January  1839,  and 
re*eiitered.  In  September  183B  he  had  entered 
into  a  new  agreement,  with  other  parties,  respecting 
these  premStee,  with  a  rent,  to  comtnenee  at  Mid- 
eammer,  18401  Assiimpsit  was  brought  by  the 
plikitl£(  agafnsC  the  executors  of  F,  for  damages 
eutained  through  these  breaches  of  agreement. 
The  defttidant  pleaded^  that,  before  the  alleged 
breech,  by  non- payment  of  rent,  the  fotfeiture  and' 
reentry  occurred;  and,  an  to  the*  other  breach, 
paid  40e.  hito  court  at  damages.  Verdict  for  the 
deCbndaate:— Held,  first,  that  the  date  of  the  demise 
In  the  ejectment  must  bo  taken  as  that  of  the  plain- 
tiff*o  re-entry;  seeondhr,  that  vnder  the  Appor- 
tionment Act,  4  ftr  /l^  Will  4.  e.  22.  s*  2,  the  plhintiff 
ooold  not  recover,  in  this  action,  the  portion  of  rent 
aoerahig  between  the  25th  of  December  1888  and' 
the  day  of  the  demlset  thirdly,  that  the  question  of 
dkmagea  waa  rightly  left  to  the  Jury,  and  that  they 
were  not  bound  to  consider  that  actual  damage  had 
been  sustained,  beyond  the  nominal  sum,  the  plain- 
tiff having  entered  into  a  new  agreement.  Older- 
Mkdw  T.  flbft,  10  Law  J.  Rep.  (sr^s.)  aB.221;  tl- 
Ad.  ft  B.  907^ 

The  statute  4  ft  0  Will.  4.  o.  22,  atf  to  apportion-* 
■lent  of  rents,  fte.,  applies  only  to  those  cases  where 
the  death  of  the  person  interested  in  any  such  rents, 
•r  the  deaCh  of  the*  person  Ibr  whose  life  the  estate 
it  held,  causes  a  determination  of  the  intenest  of 
such  person;  but  it  does' not  provide* for  an  appor- 
tionmentbetween  the  Mai  and  personal  representa- 
tive of  a  tenant  in  fee,  hit  interest  not  determining 
at  his  death.  Browne  v.  Jlm^t^  1 8  Law  J.  Rep.  (  N.s. ) 
Ch.  232;  3  Hare,  173. 

The  Apportionment  Aiet,  4-a  5  Willi  4^  c.  22,  does 
•et  apply  to  rents  payable  by  tenanta  from  year  to 
year,  which  have  not^  been*  reserved  by  an  instru- 
ment in-  writingL     In  re  Markley,  4  M.  &  Cc  484. 

Where  a  sheriff  seised  goods  under  R/Lfa,t  and, 
after  notice  that  rent  waa  due  to  the  landlord  of  the 
defendant,  removed  the  goods  widiont  the  rent 
having  been  paidt-^-H^d,  ibtt,  that  the  sheriff  waa 
Uable  for  the  renraval  on  the  statute  8  Ann.  c  14. 
a.  1.  to  an  action  on  the  case,  at  the  tuit  of  the 
landlord;  tecohdly,  that  it  was  unnecetmry  to  aver 
nodoe  to  the  execution  creditor;  thirdly,  that  no 
averment  waa  necessary  that  tlw  goodt  removed 
were  by  law  distndnable;  but,  fourthly,  that  in 
order  to  maintain  the  action,  it  m net  appear  that  the 
premites  were  held  at  a  rent  certain. 

And  where  a  tenant  entered  into  possetiBion  in 
January  1829,  under  an  agreement  made  in  October 
1S28,  whereby  a  lease  was  to  be  g^ranted  to  him 
from  the  20th  of  November  1828,  but  none  was 
ever  granted;  and  the  tenant  occupied  until  Fe- 
bruary 1842,  the  time  of  eaecution,  but  there' was 


i^Md6n<4  of  iny  pipaim  oTt^ttf-^lttS^  ttaifft 
did  not  sufflcttotiy  appem"  that  ^  bcMufettf 
at  a  rent'  cel^aan. 

QMrt— Whether  an  netioii  hes  by6iela*AM 
against  the  execution  cr^efitor.  IZIarify  t.  m^ 
12  Law  J.  Rep.rK.sjKxch.  822;  10M.ftW.)lt 

AtoDit  of  B  a  nouae  at  a  eertaii<yea34yraM,tri 
it  wairalso  agreed  that  A  thduld  taleea  cMfln&«al 
and  alack  pn,  and  pay  yearly,  on  thensial  qmitta 
days,  td,  per  cubic  yard  f6r  aH  OfrniflA  tflddadt 
g<>tten  by  him,  and  that  he  ahMtd  iho  «Mk  t 
certain  brick  nrine,  payhig  1#.  ^»er  tfaouflttd  fm  d 
bricks  made*  anu  burnt  by  htm  nom  the  1anli^^ 
Held,  that  the  marl  pits  and  brick  mine  ««ie^ 
mised  to  A  at  a  rent  snUMentiy  certidn,  ind  thtt 
a  distress  would  lie  Ibr  it  DmMr.  Orode,  19  Uv 
J.  Rep.  (ir.Sv)  aB. 80t^7  6Q.9.  I4ff. 

In  ease  against  a  htndlord  fbrdistttiiixBgvM^ 
nn  rent  was  due,  or  fbr  more'  rbat  than  was  doe,  t 
pl)ea  denying  the  tenancy  is  a  good  plea.  Tektr. 
Tem'U,  19  Law  J.  Rep.  (!r.8.>Q.Bi  389Y  ia.B.ttt 

A  tenant  -Who  deonpier  a  liotAe'ett  tile  t^nMitf 
hia  sweeping  the  parith  church,  it  a  tenant  vbf 
pays  a  <<  renr  within  3  ft4W]lL4.  c27.sil,8L 
J>0t  d.  JSAwy  T.  HMtow,  14  Law  J.  Rep^  (ftjs.}  QB. 
342. 

A  tenant  who  oeenpiet  a  house  on  4he  tenm  of 
hit  Tinging  the  chntch  bttU,  it  »  tenant  payioff 
**  rent,"  within  the  stat  8ft4Wfll.  4.  c  27.is.  1,8. 

Where  a  houee  had  been  demised,  in  I7#2,  tf 
the  mayor  and  corporation,  ttad  tSie  chnRhwiiMr 
of  W,  to  B  for  twenty-one  years,  and  in  eonsiden- 
tion  thereof,  B  covenanted  to  t^ng  theefattf<A  MI; 
B  occupied  after  the  expiration  of  the  lease,  and 
was  succeeded  by  the  defendant,  wlio  perfemkd 
tiie  same  service  :^^fidd,  thAt  nc  special  tntf 
being  created  fet  the  parieh,  the  hooae  vested  ie 
the  churchwardens  and  oterseersi  under  68  Gve^  ^ 
c.  12.  s.  1 7.  Doe  d.  Edney  v.  BiUeit,  14  Law  J.  Rcpi 
(N.s.)  Q.B.  843. 

The  landlord's  remedy  of  diati«ta(  for' mf  doe 
before  the  comraenoementof  a  tenantfe  imnrisni- 
ment^  is  not  extfogniahed  by  thetenantf  s  pedtMmaad 
diacharge  under  the  Insolvent  Debtora  Aet^  1  ft2 
Vict  c.  1<10,  tiiough-  the  amount  of  rent  was  in- 
serted in  his  schedule  at' a  debt  due  to  tii&]aBdtoi€, 
and  the  dittvett  wat'not  made  until  alter  the  dis- 
charge. 

The  judgment  eonfosted  ntider  aectfeo  87.  of  thai 
ttatute  operatet  to  protect  the  inaoltent  fnm  the 
ordinary  remedy  of  a  ereditor  by  action,  but  dbtt 
not  extinguish  die  reknedy  by  distrest.. 

That  remedy  is  reetntined  by  eeotSontfa  PMUfi 
V.  Shereill,  14  Law  J.  Rep.  (N.a.)  a.B«  144k 

Trespass  ife  heiHe  aepertatU.  Plea,  that  h^an 
the  said  time  when,  ftc,  to'Witt  on  tlie  21th  of  JttM 
1846,  the  defendant,  being  seised  of  a  meeMsge, 
demised  tiie  same  to  A  firm  cerieiSm  term,  ie  eM,  t 
term  rf  three  yenrv*  commencing  from  Ae  24lh  of 
June  in  that  year;  at  a  certain  yearly  reirt;  that 
before  the  said  time  when,  ftc,  ahd  during  the  said 
demise,  and  the  term  theteef  granted,  to  wit,  en  H* 
22nd  of  December  1842»  a  certain  enm  of  the  rart 
aforesaid  for  a  certain  term,  to  wit,  a  quarter  ef  a 
year  of  the  said  tenancy,  ending  on  ^e  day  and 
year  last  aforesaid,  became  and  at  the  said  iitaie 
when,  ftc,  remained  in  arrear,  wberMipon,  fte. : — 
Held,  on -special  demurrer,  that  the  plea' waa  M 
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tfft  want  of ,» jifi^ciBi^  aTevmeot  fliAi  th«  tfa^cy 
tn«ie4  «t  tke  time  pf  th«  (Cfttrefti*  ZVflic  7*  -dvem^ 
14  Law  J.  Eep.  (x^.)  £xch.  65 ;  13  M.  &  W.  309;  . 
(..Wlieit  ^leauiai  tut  dtmited  by  indenture  at  itn 
endi«  rent,  and  thece  is  a  coyenant  by  tba  leisor  to 
pfjjf  snob  rent,  no  aetioa  for  rent  in  arpiear  can  be 
brongbt  on  mck  covenant  nnleat  tbe  Icawe  baa.bff«n 
1^  into  full  poaaaaaion  of  \hif  premisea  demiseiL 

Wbere  in  aucln  an  action  tha  defendant  in  bis  pie* 
St t«  fbrtb  tbc  leaaa*  wi^  tban  aveia  tbat  '<  be  entered 
and  waa  paaaaaaao"  of  tba  premiaca  thanaundery 
dnfi  vill  not  eatop  him  from  proving  tbat,  when  he 
90  entered,  he  ibond  aoma  paxt  ol  the  said  pxemiaea 
in  the  poaaeaaioo  of  a  third  party,  undec  an  adverao 
title.    BoigtU€Y.  Kasf,lC»x.6ijLs^U 

Wbere  a  fam  waa  let  under  an  agreement,  and 
the  agreement  impoaed  a  penalty  on  the  tenant  for 
leUiog  hay  pio&cod  on  tha  premiaaa,  and  gave 
the  leuor  power  to  recover  the  aama,  '*  by  diaO^aa 
as  for  rtntin  axrear ;" — Held,  that  the  laaaor  might 
re-distrsi%  although  the  agreement  waa  not  under 
seal    P4UiU^Fifirri»i,lC9x,itK.S6Q. 

(I)  Eefaibs. 

A  tenant  of  n  booae,  who  ia  only  bound  by  hia 
agreement  to  keep  it  in  aa  good  repair  as  when  ho 
tskes  it,  £sir  wosr  and  tear  eaco^ted,  oannot  quit 
upon  the  honaa  becoming  uninhabitable  for  want  of 
ouer  repatra  during  hia  term. 

A  landlord  ia  under  no  implied  obligation  to/df 
any  rqpaira  in  amah  a  oaseu  Jlrdettw.  PtUkm,  11  Law 
J.  Aep.(M.B.)  Ezch.  859 ;  10  M. £i  W.  321. 

By  iQfmaraaat  dated  tha  20th  of  October  1824, 
after  reciting  a  fiormer  agreement  for  tha  grant  of  a 
lease,  for  twenly-ono  yearairom  the  25th  of  Mar^h 
1320,  of  certain  copyhold  prcmiaea  to  A  B,  and  that 
the  pUintiff  had  agned,  at  the  vequeat  of  A  B,  that 
the  defendant  ahould  become  tenant  inataad  of  A  B, 
on  the  same  terms,  and  that  the  plaintiff  waa  deair- 
cos  of  letting  the  premises  to  the  defendant  aa  ao<tt 
ss  a  haence  for  tbat  puqKMO  should  be  granted  to 
him  by  the  lord  of  the  manor,  and  not  brfien,  the 
plaintii^  w  eensidsro/isn  rf  iks  cooaaanis  and  a^rsa- 
«wal«  thwrnnrfUr  oemUdmed  on  the  part  of  the  dafan- 
dant,  oovenanttd,  pioaaiaed,  and  agieed  with  the 
dffiudant,  aa  aeon  aa  he  ahould  have  obtained 
fnn  tha  load  of  the  manor  a  aufficiant  licence 
fer  that  puipoae,  to  demise  and  leaae  the  said  pre^ 
■uses  to  te  defendant,  fov  all  tha  reaiduo  of  tha  aaid 
tenn  of  torenty*aiio  years,  to  bo  computed  from  the 
S5thofMav6bl320{  and  the  defandant  covanantad 
ud  agreed  that  he  would  thaooefortb,  every  year« 
daring  tho  remainder  then  to  come  of  the  aaid  tenn, 
pay,  3cc,  and  fit>ni  tune  to  time,  during  thf  ierm 
^^irtkif  ngned  to  be  grnoUd,  pay  taiiaa,  &0.,  and 
from  time  to  time,  dtiing  the  ttrm  to  b§  grontod  or 
^ftmoid,  repair  the  premiaea,  &e.  Than  followed 
a  covenant  by  the  plaintiff  for  quiet  enjoyment  by 
the  defendant  during  the  remainder  of  the  term. 
The  defendant  oeoupied  for  twenty-one  yeaia  from 
the  25th  of  March  1820,  but  no  lease  waa  ever 
granlad,  m  lioenoe  obtained  fov  that  punMMo: — 
Held,  thaaho  waa  liable  on  the  covenant  to  repair. 
iKslifsv.  CWar,  12  Law  J.  Rep.  (xa)  Exoh.  120  \ 
»M.  ^  W.  815. 

*  la  an  action  for  six  mantha'  use  and  occupation  of 
a  nukheuaa,  held  \»f  tho  deHndant  under  a  parol 
dsmiao  front  y«nr  to  year  i--^Hcid,  no  delHica  to 


thft4l1(ioga  that  thelandloi^  wia.u«d0taninp]iod 
contract  .to,  repair  the  premises,  and  t^it  by  hia 
neglect  they  becamoi  during  the  defendant' stenancy^ 
ana  prior  to  the  six  months  for  which  the  rant  wan 
demanded,  unfit  for  malting  purposesu  SurpUcs  v. 
fanuworth,  13  Law  J.  Aep.  (N.a.)  CP.  215  •,  7  M. 
&G.576;  8  Sc.  (11.8.)  307. 

(K)  KoTien  to  ^uit. 

[See  Ejectment,  (A).] 

A  notice  to  ouit,  given  hy  a  person  autborisodbf 
one  of  several  lessors,  joint  tenants,  detaamineotha 
tenancy  an  to  all.  ^ 

A  tenant  held  a  house  and  land  from  year  to  yaar« 
the  laud  from  tha  22nd  of  February,  tbie  house,  &e. 
from  the  lat  of  May.  On  tho  16th  of  f  abruarjF 
1838,  a  notice  waa  aarved  on  him,  zaqniriag  him 
to  quit  and  deliver  up  the  fiirm  at  the  and  of  hia 
preaent  year's  holding:— Held,  in  tho  abaenoa  of 
any  evidence  on  the  part  of  tho  tenant  to  ahew  that 
the  land  waa  not  the  prinmpal  aubject  of  the  hold* 
ing,  that  this  waa  a  good  notice  to  determine  tho 
tenancy  in  the  apriog  of  the  year  1830.  Doe  d.  Kin^ 
der$Ug  V.  Hughea^  10  Law  J.  Rep.  (H^.)  £xeh.  185 1 
7  M.  &  W.  130. 

By  a  memorandum  of  agreement,  dated  Augnat 
13th,  1888,  premiaea  were  lot  ^  for  one  year  and  six 
months  certain,  from  the  daU  tbeieot"  It  waa 
fiirthor  agreed,  that  six  calendar  months'  notico 
ahould  ha  given  on  either  aide,  previoua  to  tha  de- 
termination of  the  tenancy.  Unon  May  7th,  1840, 
a  notice  waa  given  by  the  landlord,  to  quit  on  tha 
13th  of  August  then  next,  or  at  the  expiration  ^ 
iha  eufrent  year  rf  the  tenancy  whloh  should  axpiao 
next  after  the  end  of  throo  montha  from  being  aeryod 
with  the  noUce:— Held,  that  the  *' current  yeajt** 
must  be  considered  with  rdbivnoe  to  tho  time  of 
entry,  and  that  thia  notice  to  detaimino  the  tenancy  in 
August  1840,  was  good.  Dee  d.  Moimeon  v.  Doheli,  i(^ 

LowJ.aep.(N.a.)aB.242{  1  aB.80«;lO.&l>.218. 

A  notice  to  quit  muat  be  valid  aa  to  the  party 
giving  it,  at  the  time  it  ia  given. 

Where,  therefore,  thedefendant  had  become  tenant 
to  the  plahitiff,  who^nfterwnrda  in  1836,  mortgaged 
the  premises  to  aecnre  tho  payment  of  an  annuity, 
by  which  deed  the  legal  eatate  waa  veated  in  J  W  P, 
but  the  deed  contained  a  proviao,  that  the  wile  of 
the  plaintiff  should  continue  to  receive  the  renta 
and  profita  of  the  estate,  until  default  waa  made  liar 
sixty  daya  ia  payment  of  tha  annuity,  a  notice  to 
quit  given  by  the  plaintiff  in  hia  own  name  waa  held 
valid,  a^twithatanding  the  deed;  aa  auoh  proviao 
operated  as  a  re^demiae,  until  default  made.  . 

Tha  notice  to  the  defendant  was  given  in  Septem^ 
ber  1837,  to  quit  upon  March  25th  then  next.  Upon 
the  22nd  of  March  he  had  notice  from  the  movt- 
gageea  to  pay  any  rent  then  due,  or  thereafter  to 
become  due,  to  them.  There  waa  no  other  evidanoo 
of  default  in  paynxant  of  tha  annuity. 

Held,  that  the  notice  to  quit  was  not  invalidated* 
Doe  d.  Lyater  v.  Ooldwm,  10  Law  J.  Bop^  (n.b.)  a.& 
275;  2aB.143i  1G.3^D.463. 

Tho  defendant  held  under  o  lease^  granted  in 
1807,  by  the  then  tenant  for  life,  which  waa  admitted 
to  be  void  as  not  made  in  conformity  with  the  leasing 
power.  In  1836,  the  subacquent  tenant  for  Ufe,  with 
one  of  the  leaa«»s  of  the  plaintifi^  6  W»  settled  tho 
estate,  (of  which  the  premiaaa  damiaed  in  ,1807 
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formed  part,)  to  such  uae  at  G  W  should  appoint. 
In  1837  G  W  received  rent  from  the  defendant. 
In  March  1838,  G  W  gave  the  defendant  notice  to 
quit  upon  the  29th  of  September  then  next,  or  at 
the  expiration  of  the  current  year  of  the  tenancy. 
In  February  1839,  G  W  appointed  to  E  ;— Held,  in 
an  ejectment,  containing  a  demise  by  G  W  on  the 
1 8t  of  October  1838,  and  by  £  on  the  1st  of  Novem- 
ber 1839,  that  the  notice  to  quit  was  sufficient  to 
determine  the  tenancy,  and  that,  whether  E  came 
in  under  the  deed  of  settlement  in  1836,  or  under 
the  appointment  in  1 839.  D^e  d.  Earl  rf  Egremont  v. 
i^orKNwd,llLawJ.Rep.(N.a.)aB.321;  3Q.B.627. 

A,  in  July  1823,  proposes  by  letter  to  take  a  house 
of  B,  for  five  and  a  half  years,  at  ^l,  per  annum. 
A  enters  into  possession  at  Michaelmas  1823,  and 
a  draft  lease  is  prepared,  but  not  executed.  In 
September  1826,  negotiations  are  entered  into  for 
enlarging  the  premises  and  increasing  the  rent,  and 
A  proposes,  in  consideration  of  additions  and  repairs 
by  B,  to  take  the  house  for  seven,  fourteen,  or 
twenty- one  years,  at  the  expiration  of  his  present 
term.  No  instrument  in  the  nature  of  a  lease  is 
ever  executed,  but  a  sum  of  money  is  expended  by 
B  on  the  premises,  in  September  1827,  and  at 
Michaelmas  1828  a  rent  of  87/.  is  paid  by  A,  and 
from  that  period  the  rent  of  84^  per  annum  is  paid 
at  Michaelmaa,  till  the  year  1835.  On  the  18th  of 
March  in  that  year,  A  gives  B  notice  of  his  intention 
to  quit  at  the  Michadmas  following : — Held,  that 
this  was  a  good  notice. 

Semhle — That  B's  tenancy  under  his  original 
proposal  was  from  year  to  year,  determinable  at 
Michaelmas  in  any  year,  with  notice,  or  at  Lady-day 
1829  without  notice.  Berrep  v.  Lindley,  11  Law  J. 
Rep.  (m.s.)  C.P.  27;  3  M.  &  G.  498 ;  4Sc.  (n.8.)  61. 

A  tenant  held  a  house  and  land  from  year  to  year, 
the  land  from  the  2nd  of  February,  and  the  house 
from  the  Ist  of  May.  On  the  let  of  August  1842, 
a  notice  to  quit  the  whole  on  the  2nd  of  February 
then  next,  was  served  on  the  tenant : — Held,  a  good 
notice  to  determine  the  tenancy  on  the  2nd  of 
February. 

Where  an  ejectment  was  brought  for  a  house  and 
land,  after  a  notice  to  quit  admitted  to  be  good  as  to 
the  land,  but  upon  a  demise  laid  before  the  time  of 
entry  as  to  the  house  had  arrived, — quare,  as  to  the 
effect  of  such  notice,  whether  the  lessor  of  the  plain- 
tijQf  was  entitled  to  recover  possession  of  the  whole. 
But  the  plaintiff  having  recovered  a  general  verdict, 
the  Court  refused,  on  motion,  to  confine  the  verdict 
to  the  land ;  holding  that  the  lessor  of  the  plaintiff 
was  entitled  to  a  verdict  generally ;  and,  there  not 
having  been  any  distribution  of  it  at  the  trial,  re- 
fusing to  entertain  any  question  of  costs. 

In  the  title  of  the  service  and  distringas  juratorn, 
the  cause  was  misdescribed,  as  being  between  *'  Sir 
Salisbury  Davenport,  Knt.,  (instead  of  John  Doe, 
on  the  demise  of,  &c.)  plaintiff,  and  Alice  Rhodes 
and  James  Rhodes,  defendants."  The  objection  was 
taken  at  Nisi  Prius,  before  the  jiuy  were  sworn,  and 
overruled : — Held,  no  ground  for  granting  a  new 
trial.  Dee  d.  Ikwenport  v.  Rfiodes,  12  Law  J.  Rep. 
(n.8.)  Exch.  382 ;  11  M.  &  W.  602 ;  1  Dowl.  &  L. 
P.C.293. 

When  a  tenant  holds  over  after  the  determination 
of  a  lease  for  years,  and  pays  rent,  he  is  tenant  from 
year  to  year ;  but  such  tenancy  is  determinable  at 


the  end  of  the  first  year  by  a  six  iQvntht^  notice  to 
quit,  expiring  at  the  end  of  the  finit  vcar:  and  the 
same  is  true  of  every  other  mere  tenancy  from  year 
to  year.  Doe  d.  CUirkt  v.  Swutrridge^  14  Law  J.  Rep. 
(n.s.)  aB.  327. 

A  notice,  dated  the  21st  of  October  1843,  to  a 
tenant,  to  quit  on  the  I3th  May  next  ensuing,  or  on 
such  other  day  *'  in  the  current  year  as  the  tenancy 
of  the  premises  you  now  hold  shall  expire,"  is  not 
a  good  notice.  Doe  d.  the  Mayor,  tfc.  iff  Richmond  r. 
Morphett,  14  Law  J.  Rep.  (n.8.)  Q.B.  34d. 

A  verbal  acquiescence  by  the  landlord  on  receiv- 
ing from  a  tenant  from  year  to  year  a  notice  to  qoit, 
determining  within  the  six  months,  is  not  sufficieoL 
BesteU  v.  Landsberg,  14  Law  J.  Rep.  (n.s.)  Q.B, 
Z55. 

If  a  notice  to  quit  is  served  on  a  tenant's  wife,  at 
the  house,  accompanied  by  a  statement  that  the 
paper  delivered  is  <*a  notice  of  discharge,"  it  is 
sufficient.     Smith  v.  Clark,  9  Dowl.  P.C.  202. 

Four  trustees  were  joint  landlords  of  a  house 
under  a  deed  of  trust ;  and  notice  to  quit  was  served 
upon  the  tenant,  but  signed  by  three  of  them  only : 
—  Held,  that  the  notice  was  sufficient  to  put  an 
end  to  the  connexion  between  all  the  parties  as 
landlord  and  tenant 

Notice  to  quit  was  given,  and  it  expired  at  Lady- 
day  1840 :  the  tenant  held  on  till  Lady-day  1841, 
but  since  the  former  period  there  had  been  no  pay- 
i^nt  of  rent,  nor  any  other  overt  act  to  shew  that  a 
new  tenancy  was  created.  The  landlord  distrained 
for  rent  due  at  Lady-day  1841  :—Held,  that  the 
distress  was  not  juatifiable«  The  landlord  ought  to 
have  sued  for  use  and  occupation. 

A  notice  to  quit  is  sufficiently  served  upon  a 
tenant  if  it  can  be  shewn  that  it  came  to  his  hands 
before  the  six  months  previous  to  the  expiration  of  his 
year  of  holding,  though  the  notice  had  been  served 
only  by  having  been  put  under  the  door  of  the 
tenant's  house.    Alford  v.  Fickery,  Car.  &  M.  280. 

(L)  Eviction. 

To  a  declaration  in  covenant  by  landlord  against 
tenant  for  the  following  breaches — ^firstly*  for  net 
repairing;  secondly,  for  converting  meadow  Isod 
into  tillage ;  thirdly,  for  depasturing  the  orchards 
with  other  tiun  specified  cattle ;  fourthly,  for  cut- 
ting trees ;  fifthly,  for  underletting  part  of  thederaised 
premises  without  consent,  the  tenant  pleaded,  that 
before  any  of  the  alleged  breaches,  and  during  the 
continuance  of  the  term,  he  was  evicted  from  aa 
out-house,  garden,  and  court-yard,  parcel  of  the 
demised  premises,  by  the  authority  of  the  landloidi 
— Held,  no  answer  to  the  declaration. 

Whether  the  replication  de  injurid  was  admissible 
to  this  plea,  on  tlie  ground  that  the  plea  contained 
matters  of  excuse,  and  not  of  diacharge*  qtuut, 
Newton  v.  AlUtiy  10  Law  J.  Rep.  (n.s.>  aB.  179; 
iaB.S18;  IG.  &D.44. 

To  debt  for  191/.  5«.,  two  years  and  a  half  rant, 
plea,  as  to  40^  lOi.,  parcel,  &c.,that  before  the  pre- 
mises were  demised  to  the  defendant  by  the  plain* 
tifi^  the  plaintifThad  conveyed  all  her  interest  theiein 
to  A  ;  that  plauitifi^  up  to  the  time  of  the  demise^ 
was  in  possession  of  the  premises;  that  afterthe  com- 
mencement of  the  suit,  A  gave  notice  to  the  defen- 
dantt  and  demanded  payment  of  such  portion  of  tbe 
rent  reserved  as  might,  on  a  just  apportioBmcnty  ^ 
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fbnnd  due,  and  tlireAtened  the  d^endftnt,  {n  case  of 
Don-paymeDt,  to  eject  him  and  ptkt  the  law  in  fofee; 
that  the  sum  of  40f.  lOt.  was  the  ram  dae  on  a  jntt 
apportionment,  ftc,  wherefore  the  defendant  paid 
the  same  to  A : — Held,  on  special  demurrer,  bad, 
as  a  plea  of  eTiction,  the  demand  of  payment  hy  A 
not  hsring  been  made  till  after  the  rent  became  dne 
to  plaintiff;  secondly,  that  it  was  bad  as  a  plea  of 
payment,  there  being  no  debt  due  from  the  plaintiff 
to  A,  nor  any  charge  npon  the  land  which  the  de> 
fendant  was  forced  to  pay.  Bcodie  t.  CambeU,  18 
Law  J.  Rep.  (n.8.)  C.P.  142;  7  M.  &  O.  386; 
8'Sc(n.8.)104. 

Covenant  for  rent — First  plea,  as  to  2/.  0«.  Wd.  that 
before  the  rent  was  dne,  to  wit,  on  the  5th  of  April, 
IL  Os,  ^tL,  being  at  the  rate  of  Id,  for  every  20«.  of 
the  annual  valne  of  the  premises,  was,  according  to 
the  form  of  the  statute,  assessed  on  the  premises  in 
respect  of  the  property  for  the  year  then  next  ensu- 
ing, and  that  the  defendant  paid  the  collector  of  the 
tax  the  said  arrear,  and  has  never  since  paid  the 
plaintiff  any  rent: — Held,  on  general  demurrer, 
that  the  plea  sufficiently  shewed  that  the  payment 
was  made  under  5  &  6  Vict  c.  33.  (the  Income  Tax 
Act),  and  that  such  a  payment  might  be  pleaded  in 
bar  to  so  much  of  the  demand. 

Second  plea,  (to  the  further  maintenance  of  the 
action,) — as  to  another  part  of  the  demand,  that 
the  plaintiff  was  the  mesne  tenant  of  the  premises, 
and,  brfore  the  defendant's  rent  had  become  due,' 
committed  a  forfeiture  of  his  estate  to  his  superior 
landlord,  and  "that  by  reason  and  in  consequence 
of  the  said  forfeiture,"  the  superior  landlord  com* 
menced  au  action  of  ejectment,  and  after  the  com- 
mencement of  this  suit  recovered  the  premises 
against  the  now  plaintiff,  and  that  the  defendant 
had  attorned  to  the  superior  landlord,  and  paid  him 
the  rent: — Held,  on  special  demurrer,  that  the  plea 
was  Dot  bad,  aa  amounting  only  to  an  argumentative 
denial  that  the  plaintifTs  title  had  expired,  that 
objection  not  being  pointed  out  as  a  ground  of 
demurrer;  and  per  Maule,  J.t — that  it  would  be 
sufficient  fbr  a  defendant  to  shew  that  any  forfeiture 
had  occurred,  and  that  a  superior  landlord  had  en- 
tered, without  shewing  that  he  had  entered  in  re- 
spect of  the  particular  fbrfeiture.  Franklin  v.  Car- 
ter, 14  Law  J.  Rep.  (k.s.)  C.P.  241 ;  1  C.  B.  760. 

(M)  Small  Ten EMSKTs  Act. 

Trespass  for  brealcing  and  entering  the  plsintifTs 
dwelling* house,  and  removing  his  goods:  plea, 
that  after  the  passhug  of  the  1  &  2  Vict.  c.  64.  C, 
one  of  the  defendants,  aa  agent  of  M,  made  his  com- 
plaint in  writing  before  Justices  of  the  Peace  acting 
for  the  hundred  of  R,  being  the  district  wherein 
the  said  dwelling-house,  &c.,  thereinafter  men- 
tioned, were  situate,  and  then  in  petty  sessions 
assembled,  &c.,  and  thereby  said  that  M  let  to  the 
plaintiff  a  tenement  consisting  of,  &c.,  being  the 
said  dwelling-house  which,  &c.,  situate,  &c.,  for  a 
term  of  one  year,  and  so  from  year  to  year,  under 
the  rent  of  4«.,  and  that  the  tenancy  was  determined 
by  notice  to  quit  given  by  C,  on  behalf  of  M,  the 
owner  of  the  said  tenement,  on  &&,  and  that,  on  &c. 
C,  as  agent  and  on  behalf  of  M,  served  on  the 
plaintiff  a  notice  in  writing  of  his  intention  to  apply 
to  recover  possession  of  the  said  tenement  The 
plea  then  set  ont  the  notice,  which  was  according 
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to  the  form  given  in  the  schedule  of  the  act ;  and 
alleged  that  complaint  having  been  so  madet  and 
proof  given  to  the  Justices  of  the  holding  and  deter- 
mination of  the  tenancy,  with  the  time  and  manner 
thereof,  thev,  the  said,  &c.,  being  two  of  the  Justioes 
acting  for  tne  district  in  which  the  said  tenement 
was  situate,  duly  issued  thdr  warrant,  directed  to 
the  defendants  and  all  other  constables  and  peace 
officers  acting  for  the  several  parishes  within  the 
hundred  of  R,  reciting,  8cc.,  and  thereby  authorized 
and  commanded  the  defendants  and  other  constables 
and  peace  officers,  or  any  of  them,  to  enter  on  the 
said  tenement,  and  deliver  possession  thereof  to  C, 
as  such  agent  The  plea  then  justified  the  breaking 
and  entering  of  the  premises,  and  removing  the 
goods  by  virtue  of  the  warrant  :-^Held,  a  bad  ploa, 
and  that  the  defendants  noting  under  the  warrant 
were  not  protected  by  the  statuto  24  Geo.  2.  o.  44. 
Jones  V.  Chapman,  14  Law  J.  Rep.  (N.a.)  fixeh. 
813;  14M.  &  W.  124. 


LAND  TAX. 

Additional  commissioners  for  executing  the  acts 
for  granting  a  land  tax  and  other  rates  and  taxes 
appointed  by  7  &  8  Vict  c.  79 ;  22  Law  J.  Stat  149. 

To  an  action  of  trespass  against  the  defendant, 
who  was  a  Land  Tax  commissioner,  for  authorizing 
a  seizure  of  the  plaintiff's  goods,  for  a  land  tax, 
which  had  been  previously  redeemed,  hut  without 
the  defendant's  knowledge,  the  defendant  pleaded 
not  guilty,  by  statute,  and  stated  in  his  particulars 
that  he  relied  upon  the  38  Geo.  3.  c.  5.  and 
21  Jac.  1.  c.  12.  The  plaintiff  being  unable  to 
prove  that  he  had  g^ven  notice  of  action  under 
6  8l  6  Will.  4.  c.  20.  s.  19,  and  being  also  unable  to 
prove  the  particulars,  to  shew  that  the  defendant 
had  waived  the  benefit  of  that  statute,  was  nonsuited : 
-^Held,  that  the  defendant  was  entitled  to  notice  of 
action,  and  that  the  nonsuit  was  right  Thomat  v. 
mniams,  13  Law  J.  Rep.  (if.8.)  Exch.  87. 

Tenant  for  life  without  impeachment  of  waste 
sold  by  bargain  and  sale  certain  lands  for  the  re- 
demption of  land-tax,  under  42  Geo.  3.  c.  116. 
The  purchaser  of  the  lands  paid  a  certain  sum  for 
them,  and  a  further  sum  for  the  timber  standing  on 
them.  The  former  sum  was  duly  appropriated  to 
the  redemption  of  the  land-tax  ;  but  the  latter  was 
not  On  ejectment  by  the  remainder-man  against 
the  heir  of  the  purchaser, — Held,  that  the  defect  in 
the  bargain  and  sale  was  cured  by  64  Geo.  3.  c.  173. 
s.  1 3,  and  67  Geo.  3.  c.  1 30.  s.  2i.  Doe  d.  Bleweti  v. 
Pkillipe,  10  Law  J.  Rep.(H.8.)Q.B.68;  1  U.B.  84; 
4  P.  &  D.  662. 


LARCENY. 

(A)  Generally,  what  amounts  to  Larcfny. 

(B)  Cases  of  finding. 

(C)  Brbakinq  into  and  Stealing  in  a  Shop 

OR  Warehouse. 

(D)  In  a  Dwblling-housb. 

(E)  By  Servants. 

(F)  Of  Post- Letters. 

(G)  Of  Ore  in  a  Mine. 
(H)  Indictment. 

(1)  Evidence — Presumption   arising   fro« 
Possession. 
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LAROBNY. 


(A)  Generally,  what  amounts  to  Larceny. 

A  was  treatjng  B  at  a  beer- shop,  and  A  withing 
to  pay,  put  down  a  aorereigD,  desiring  the  landlady 
to  giTe  him  change ;  she  could  not  do  so,  and  B 
■aid  that  he  would  go  out  and  get  change.  A  said 
**  You  won't  come  back  with  the  change."  B  re» 
plied  '*  Never  fear."  A  allowed  B  to  take  up  the 
aoTereign,  and  B  nerer  returned  widi  it  or  the 
change : — Held,  no  larceny;  as  A  having  permitted 
the  sovereign  to  be  taken  away  for  the  purpose  of 
being  changed,  he  could  never  have  expected  to 
have  received  back  the  specific  coin,  and  had,  there- 
fore, divested  himself  of  the  entire  possession  of  it 
Bsgina  T.  Thomo;  9  Car.  &  P.  741. 

On  an  indictment  for  larceny,  it  appeared  that 
a  landloxd  went  to  his  tenant  (who  had  removed  all 
his  goods)  to  demand  rent  amounting  to  12/.  lOs., 
taking  with  him  a  receipt  ready  written  and  signed ; 
the  tenant  gave  him  2L  and  asked  to  look  at  the 
receipt,  it  was  given  to  him,  and  be  refused  to  re- 
turn It,  or  pay  the  remainder  of  the  rent.  It  was 
proved  by  the  landlord  that  at  the  time  he  gave  the 
prisoner  the  receipt  he  thought  the  prisoner  was 
going  to  pay  him  the  rent,  and  that  he  should  not 
have  parted  with  the  receipt  unless  he  had  been 
paid  all  the  rent,  but  that  when  he  put  the  receipt 
into  the  prisoner's  hands,  he  never  expected  to  have 
the  receipt  again,  and  that  he  did  not  want  to  have 
the  receipt  again,  but  wanted  his  rent  to  be  paid : — 
Held  a  larceny,  and  that  the  fisct  of  the  tenant  giv- 
ing the  2/.  made  no  difference.  Regina  v.  Rodwaif^ 
9  Car.  &  P.  784. 

^  Where  A,  knowing  that  goods  have  been  stolen, 
directs  B,  bis  servant,  to  receive  them  into  his  pre- 
mises, and  B,in  pursuance  of  that  direction,  after- 
warda  receives  them  in  A's  absence,  knowing  that 
they  had  been  stolen,  they  may  be  jointly  indicted 
for  stealing  them.  Regtfut  v.  Parr^  2  M.  &  R.  346. 

Where  a  friendly  society  had  appointed  a  trea- 
surer and  two  trustees,  one  of  the  trustees  was  held 
guilty  of  larceny  in  stealing  the  money  of  the  so- 
ciety, the  money  being  alleged  in  the  indictment  to 
he  the  property  of  the  treasurer,  and  having  been 
token  from  his  hands  with  the  intention  of  steal- 
ing.    RegifM  V.  Cain^  2  M.  C.C.  204. 

A^  servant  clandestinely  taking  his  master's  com 
to  give  to  his  master's  horsesi  is  guilty  of  a  lar- 
ceny ;  and  this  point  having  been  so  recently  de- 
cided by  a  large  majority  of  the  twelve  Judges,  the 
Judge  at  the  trial  would  not  again  reserve  the 
point     Regina  v.  Handley,  Car.  &  M.  547. 

A  employed  B  to  take  his  barge  from  S  to  E,  and 
paid  him  his  wages  in  advance,  and  gave  him  a  se- 
parate sum  of  3/.  to  pay  the  tonnage  dues.  B  took 
tlie  barge  sixteen  miles,  and  paid  tonnage  dues  to 
the  amount  of  nearly  2/.,  and  appropriated  the 
remaining  sovereign  to  his  own  use :  —  Held,  a 
larceny.     Regina  v.  Goodtt  Car.  &  M.  662. 

A  servant  was  sent  with  6«.  to  buy  12cwt  of 
coals,  he  bought  a  smaller  quantity,  for  which  he 
paid  8«.  Zd.j  and  appropriated  one  of  the  shillings 
to  his  own  use : — Held,  a  larceny.  Regina  v.  Bta- 
man.  Car.  &  M.  595. 

Overtures  were  made  by  a  person  to  the  servant 
of  a  publican  to  induce  him  to  join  in  robbing  his 
master's  till.  The  servant  communicated  the  mat- 
ter to  the  master,  and  some  weeks  after,  the  ser- 


rant,  by  the  diitctioiiof  his  maateR*  opened  a 
munication  with  the  person  who  had  made  ^  ofer- 
turea,  in  conaequence  of  which,  he  caase  to  tiw 
master's  pnmiaea.  The  master  having  funknUf 
marked  some  money*  it  was,  by  hia  directioa, 
placed  upon  the  counter  by  the  aervaat,  in  oidcr 
that  it  might  be  taken  op  by  the  psity  who  ksd 
come  for  the  purpose.  It  was  so  taken  up  by  him : 
— Held,  larceny  in  such  party.  Regina  v.  WUSamt, 
\  Gar.  &  K.  195. 

A  had  agreed  to  buy  straw  of  B,  and  sent  kii 
servant  C  to  fetch  it;  C  did  so,  and  pot  down  the 
whole  quantity  of  straw  at  the  door  a£  A's  stahlcv 
which  was  in  a  court-yard  of  A,  and  then  went  to 
A,  and  asked  him  to  send  some  one  with  the  key  «f 
the  hay  loft,  which  was  over  the  stoble,  which  A 
did,  and  C  put  part  of  the  straw  into  the  hay-loA, 
and  carried  the  rest  away  to  a  publxc-honar,  sod 
sold  it: — Held,  that  the  carrying  away  of  thestrsv 
by  C,  if  done  with  a  felonioua  intent*  was  alaiceny, 
and  not  an  embezzlement*  aa  the  delivery  of  the 
straw  to  A  was  complete  when  it  waa  put  down  at 
the  stoble  door.  Regima  v.  Hafward,  1  Car.  &  K.  51&. 

A  was  supplied  with  a  quantity  of  pig-iron  bj 
B  &  Co.,  his  employers,  which  he  waa  to  pot  intB 
a  furnace  to  be  melted,  and  he  was  paid  aceord- 
ing  to  the  weight  of  the  metal — whieh  run  oot  sf 
the  furnace,  and  became  puddle  bars.  A  put  ths 
pig-iron  into  the  furnace,  and  also  pnt  in  with  it 
an  iron  axle  of  B  &  Co.,  which  waa  not  pig-iiea; 
the  value  of  the  axle  to  B  &  Co.,  was  7t.,  but  the 
gain  to  the  prisoner  by  melting  it,  and  thos  ia- 
creasing  the  quantity  of  metal  whieh  ran  from  the 
furnace,  was  one  penny  : — Held,  that  if  the  pzisonet 
put  the  axle  into  the  fUrnaoe  with  a  felonions  la- 
tent to  convert  it  to  a  purpose  for  his  own  profit,  it 
was  a  larceny.    Regina  v.  RichardM,  1  Car.  &  £.  ^H^ 

A  waa  indicted  in  one  count  for  atealing  a  cheqae, 
and  in  another  count  for  stealing  a  piece  of  pi^er.  It 
was  proved  that  the  O  W  R  Company  drewinLoa* 
don  a  cheque  on  their  London  bankers,  and  sent  it 
to  one  of  their  officen  at  Taunton  to  pay  a  poor-istt 
there.  The  officer  at  Taunton  gave  it  to  the  prisooa^ 
a  clerk  to  the  company,  to  toke  to  the  overseer,  hat, 
instead  of  doing  so,  he  converted  it  to  his  owniue: 
— Held,  that  even  if  the  cheque  waa  void  nndcf 
the  ISth  section  of  the  stot  55  Geo.  8.  o.  184.  the 
prisoner  might  be  properly  convicted  on  the  const 
of  stealing  a  piece  of  paper.  Regina  t.  Parry,  1  Csi; 
&  X.  725. 

The  prisoner,  who  was  not  otherwiie  in  the  pio* 
secutor's  service,  was  employed  by  the  prosecutor 
to  drive  six  pigs  from  C  to  U.  On  the  way  he  left 
one  at  Mr.  M'a,  stating  that  it  waa  tired,  and  he 
told  the  prosecutor  that  he  had  done  so.  The  pro- 
secutor told  the  prisoner  to  go  and  ask  Mr.  M  te 
keep  the  pig  for  him.  The  prisoner  went  to  Mr. 
M's  and  sold  the  pig  to  him : — Held,  no  lareenj. 
If  a  person  is  allowed  to  hare  poueanaa  of  acbstteli 
and  he  converts  it  to  hia  own  use^  it  ia  not  laremft 
unless  he  had  an  intention  of  stealing  it  when  he 
obtained  the  possession  of  it ;  but  if  he  has  merely 
the  custody  of  a  chattel,  he  is  guilty  of  a  lafceny  if 
he  disposes  of  it,  although  be  did  not  intend  to  de 
so  at  the  time  when  he  received  it  into  his  custodj. 
Regima  t.  Jones,  Car.  &  M.  61  i. 

A  delivered  a  waiatooat  to  the  priaoner  to  take  to 
£  R  to  be  washed.  The  priaoner  deliTered  it  to£  B 
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tt  bitoims  fi  fthftving  washed  It,  returned  it  to 
Uie  priaoiierv  wke  oonvened  U  to  hit  own  use.  The 
Jqdge  left  it  to  the  jury  to  ssj  whether  the  priseoet 
at  the  tisae  he  received  the  waisteoet  frem  A  had  an 
iatentioik  of  stealing  it,  for  that  it  waa  no  larceny,  if 
at  that  time  he  had  not  an  intention  of  stealing  it 
iUgmm  V.  jBmw,  Car.  &  M.  633. 

(B)  Cases  o?  findinq. 

Althouffh  a  person  finding  proper^,  the  owner- 
ship of  whidi  has  net  heen  abandoned,  may  not 
oooTert  it  to  hia  own  use,  at  any  rate  not  without 
some  endearour  to  disooTer  the  owner,  and  although 
ignorance  of  this  law  will  excuse  none,  yet  where 
an  ignonnt  person  found  a  6/.  note  and  appro> 
priated  it,  the  Court  directed  the  jury  to  consider 
the  state  of  the  finder's  mind,  and  ruled  that  if  the 
jury  thought  the  person  really  believed  the  note  her 
own  by  right  of  finding,  the  jury  should  not  bring 
in  a  verdict  of  guilty  on  the  indictment  for  a  larceny 
of  the  note.  Regiw  v.  Rud^  Car.  &  M.  S06. 

If  a  person  £op  any  chattel,  and  another  find  it, 
and  take  it  away  with  the  intentiou  of  appropriating 
it  to  hia  own  use,  and  only  restore  it  because  a  re- 
ward is  oiiered,  he  is  guilty  of  larceny. 

The  only  cases  in  which  a  party  finding  a  chattel 
of  another  can  he  justified  in  appropriating  it  to  his 
own  use  is,  where  the  owner  cannot  be  round,  or 
where  it  may  be  fairly  said  Aat  the  owner  has 
abandoned  it. 

If  a  person  find  the  chattel  of  another,  and  do 
not  immediately  bring  it  to  the  owner,  in  the  hope 
that  by  bringing  it  on  the  next  day  he  may  receive 
a  present  for  so  dmng,  whether  this  is  a  larceny, 
fu^re.    Regina  v.  Pe/«rt,  1  Car.  &  K.  246. 

A  picked  up  the  purse  of  B,  which  contained 
money,  on  a  tumpike-road  along  which  B  had  pre- 
viously traveled  by  coach.  A  converted  the  purse 
and  its  contents  to  his  own  use  :-*~Held,  no  larceny, 
and  that  A  was  liable  civilly,  but  not  criminally. 

If  there  had  been  any  msxk  on  the  purse  by 
which  the  owner  could  have  been  known,  it  would 
have  been  otherwise.  Regima  v.Afo^,  1  Car.  &  K.417. 

(C)  Brbarino  into  and  Stealing  in  a  Shop  or 

Warehouse. 

A  person  who  breaks  into  a  blackmith's  shop, 
and  iteala  goods  there,  may  be  convicted  of  break- 
ing into  a  shop  and  stealing  goods  under  the  statute 
7  &  8  Geo.  4.  c.  29.  s.  15.  Regina  v.  Carter,  1 
Car.  &  K.  17d. 

An  indictment  for  breaking  into  a  warehouse  and 
■tealing  goods  stated  the  oflenoe  to  have  been  com- 
mitted "  in  the  parish  of  St.  Peter  the  Great,  in  the 
Mttuty  of  W."  It  appeared  that  only  part  of  the 
parish  of  St.  Peter  the  Great  was  in  the  parish 
of  W : — Held,  that  the  indictment  could  not  be  sup- 
ported for  breaking  into  the  warehouse,  but  that  it 
waa  iufficient  for  me  larceny ;  and  that  to  be  good 
s*  to  the  breaking,  it  should  have  charged  the 
ofieooe  to  have  been  committed  *'in  that  part  of  the 
perish  of  St.  Peter  the  Great  which  lies  within  the 
oounty  of  W."     Regina  v.  Broekee,  Car.  &  M.  543. 

(D)  Ik  a  Dwellino-House. 

A  servant  pretended  to  concur  with  two  persons 
vho  proposed  to  him  to  unite  with  them  in  robbing 
Us  master's  house.    The  master  being  out  of  town. 


the  servant  cominunicated  with  the  police,  and  acted 
under  their  instructions.  In  consequence  of  this, 
a  little  alter  nine  o'clock  one  evening  he  let  in  one 
of  the  persona  by  lifting  the  Istch,  but  before  that 
person  had  taken  any  property  he  was  seized  by  the 
police,  and,  a  crowbar  being  found  upon  him,  was 
immediately  placed  in  confinement  After  this  the 
servant  went  out  again  and  fetched  the  seeond 
person,  and  let  him  in  in  the  same  manner.  This 
person  was  seized  with  a  basket  of  plate  in  his  hand 
which  he  had  carried  from  the  kitchen  part  of  the 
way  up  stairs: — Held,  that  neither  of  the  persons 
could  be  convicted  of  burglary,  but  that  the  one 
who  was  seised  with  the  plate  might  be  convicted  of 
stealing  in  a  dweUing-*house,  and,  also,  that  the 
other  might  be  indicted  as  an  accessory  before  the 
fact  to  such  stealing.  Regina  v.  /DAnson,  Csr.  &  M. 
218. 

A  person  wbo  tii  his  own  dtffeUif^'heuee  steals  the 
goods  of  another  to  the  value  of  6L  may  be  con- 
victed of  larceny  in  a  dwelling- house  to  the  value  of 
6L  under  the  sUtute  7  Will.  4.  &  1  Vict  c.  90.  s.  2. 
Regina  J.  Boteden,  1  Car.  &  K.  147. 

(£)  By  Servants. 

A  raceived  goods  from  B  (who  was  the  servant  of 
C)  under  colour  of  a  pretended  sale : — Held,  that 
the  fact  of  his  having  received  such  goods  with 
knowledge  that  B  had  no  authority  to  sell,  and  that 
he  wss,  in  fact,  defrauding  his  master,  waa  sufficient 
evidence  to  support  an  indictment  for  larceny 
againat  A  conjointly  with  B.  Regina  v.  Hornby, 
1  Car.  &  K.  305. 

On  the  trial  of  an  indictment  for  larceny  as  a 
servant,  it  appeared  that  the  prisoner  lived  in  the 
house  of  the  prosecutor,  and  acted  as  the  nurse  to 
his  sick  daughter,  the  prisoner  having  board  and 
lodging  and  occasional  presents  for  her  services,  but 
no  wagea.  While  the  prisoner  waa  ao  residing,  the 
prosecutor*s  wife  gave  the  prisoner  money  to  pay  a 
coal  bill,  which  money  the  prisoner  kept,  and  brought 
back  a  forged  receipt  to  the  coal  bill ;— Held,  that 
the  prisoner  was  not  the  servant  of  the  prosecutor, 
but  that  this  was  a  larceny  of  the  money.  Regina 
V.  Sniih^  1  Car.  &  K.  423. 

(F)  Of  Post-Letters. 

An  inspector  secretly  put  a  letter,  prepared  for 
the  purpose,  containing  a  sovereign  amongst  some 
letters  which  a  letter-carrier  suspected  of  dishonesty 
was  about  to  sort;  the  letter-csrrier  stole  the  letter 
and  the  sovereign: — Held,  not  rightly  convicted 
under  1  Vict  c.  81.  s.  26.  of  stealing  a  post-letter, 
such  letter  not  having  been  put  in  the  post  in  the 
ordinary  way,  but  rightly  convicted  of  Isrceny  of 
the  sovereign  laid  as  the  property  of  the  Postmaster- 
General.  Regima  v.  Raikbone,  2  M.  C.C.  242 ;  Car. 
&  M.  220. 

A  servant  being  aent  with  a  letter  and  a  penny  to 
prepay  the  postage  at  a  reeeiving-houae,  found  the 
door  shut,  and  in  consequence  put  the  penny  inside 
the  letter,  and  fastened  it  in  by  means  of  a  pin,  and 
then  put  the  letter  into  the  unnaid  letter-box.  A 
messenger  in  the  General  Post  Office  stole  this  letter 
with  the  penny  in  it : — Held,  that  he  might  be  con- 
victed of  stealing  a  post-letter  containing  money, 
although  the  money  was  not  put  into  the  letter  fbr 
the  purpose  of  being  conveyed  by  means  of  it  to 
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the  person  to  whom  ft  was  addressed.  Biit  see  the 
case  of  Regina  v.  Ratkb&nef  ante,  Regina  v.  Mence, 
Car.  &  M.  2S4. 

A  post-office  heing  at  an  inn,  a  person  was  sent 
to  put  a  letter  containing  promissory  notes  into  the 
post.  He  took  it  to  the  inn  with  money  to  prepay 
the  postage;  he  did  not  pot  it  into  the  letter-hox,  bnt 
laid  the  letter,  and  the  money  upon  it,  upon  a  taWe 
in  the  passage  of  the  inn,  in  which  passage  the  letter- 
box was,  and  he  pointed  out  the  letter  to  the  pri- 
soner, who  was  a  female  servant  at  the  inn,  who 
said  she  would  **  give  it  to  them."  The  prisoner, 
who  was  not  authorized  by  the  innkeeper,  her  master, 
to  receive  letters  for  him,  stole  the  letter  and  its 
contents : — Held,  that  this  was  not  a  "post-letter" 
within  the  statute  7  Will.  4.  &  1  Viet.  o.  Z6.  as.  27.  and 
28 ;  and  that  the  stealing  of  the  letter  and  its  contents 
by  the  prisoner  was  not  an  offence  within  either  of 
those  sections.     Regina  v.  Hairletfj  1  Car.  9t  K«  89. 

Mr.  R,  an  officer  in  the  Post  Office  in  London, 
intending  to  try  the  honesty  of  A  O,  the  post-mis- 
tress of  Enstone,  went  to  Oxford,  and  having  pnt 
marked  money  into  a  letter  directed  "James  Hicks, 
Radford  Lane,  Exeter,"  placed  this  letter  in  a 
bundle  of  letters  in  the  Oxford  post-office,  which 
was  to  go  tothe  Enstone  post-office.  The  letter  going 
in  the  bundle  of  letters  to  the  Enstone  post-office, 
A  6  took  out  the  marked  money,  and  denied  any 
knowledge  of  the  letter.  Mr.  R  neither  knew  any 
person  named  James  Hicks,  nor  that  there  was  any 
such  place  as  Radford  Lane  in  Exeter: — Held, 
that  this  was  not  a  stealing  of  a  *^  post-letter"  within 
the  statute  1  Vict.  c.  Z%,  but  that  the  taking  of  the 
money  by  A  O  was  larceny.  Regina  v.  Oardtwr, 
1  Car.  &  K.  628. 

(G)  Of  Ore  in  ▲  Mine. 

An  indictment  alleging  that  A,  B,  C,  D,  &c. 
persons  employed  in  a  mine,  in  the  parish  of,  &c., 
in  the  county  of  Cornwall,  on  &c.,  at  &o.,  did  steal 
certain  ore,  the  property  of  the  adventurers  in  the 
said  mine,  then  and  there  being  found,  does  not 
sufficiently  shew  the  ore  to  have  been  in  the  mine 
when  stolen,  under  the  2  ft  S  Vict.  c.  68.  s.  10. 
Regina  v.  Tretenner^  2  M.  &  R.  476. 

(H)  Indictment. 

A  post-office  order  for  the  payment  of  5t,  in  the 
ordinary  fonn,  is  a  warrant  and  order  for  the  pay- 
ment of  money,  and  may  be  so  described  in  an 
indictment  for  larceny.  The  practice  of  transmitting 
and  paying  such  orders  being  sanctioned  and 
legalized  by  the  8  &  4  Vict.  c.  96,  the  same  need 
not  be  stamped,  on  trial  for  larceny.  Regina  v. 
Gilchrist,  2  M.  C.C.  288 ;  Car.  ft  M.  224. 

A  knife  was  stolen  Arom  the  pocket  of  A,  as  his 
dead  body  lay  in  a  road  at  S,  in  the  diocese  of  W. 
The  last  place  of  abode  of  A  was  atT,  in  Che  diocese 
of  G:  but  A's  father  stated  that  he  believed  his  son 
had  left  T,  to  come  and  live  with  him,  bat  did  not 
know  whether  his  son  had  given  up  his  lodgings 
at  T : — Held,  that  this  was  sufficient  proof  to  support 
a  count  for  larceny,  laying  the  property  in  the  Lord 
Bishop  of  W.  Regina  v.  Tippin,  Car.&  M.  645. 

(I)  Evidence — ^Fbssvmftion  arising  from 

Possession. 

Where  a  person,  on  whom  stolen  property  is  found, 


gives  to  thoiw  who  find  him  in  pMsession  of  it  a 
reasonable  account  of  how  he  caiae  by  it,  it  is  in- 
cumbent on  the  prooecutor  at  the  trial  to  shew  Ast 
that  account  is  untrue.  AlHet — If  that  acoouat  be 
unreasonable  or  improbable  on  the  faoe  of  it 

Where  a  piece  ai  wood,  which  had  been  ftoki, 
had  been  found  by  a  constable  in  the  poasesiiOB  of 
the  prisoner  five  days  after  it  was  lock,  who  asid 
that  he  had  bought  it  of  N,  who  lived  about  vn 
miles  off: — Held,  that  it  was  incumbent  on  the 
prosecutor  to  negative  this  explanation.  Regiaa  t. 
Cr&wkmti  1  Car.  &  K.  870. 
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Of  Charity  Lands. 
Valid  or  Void. 
Construction  op. 
Covenants, 
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Rbnbval  of. 
Surrender, 
fobfbiturb. 


The  granting  of  leases  facilttoted  by  8  &  9  Vict. 
c.  124;  23  Law  J.  Stat  App.xx. 

(A)  Lease  or  Aoreeuent. 

By  a  memorandum  of  agreement  under  sesi, 
dated  the  18th  of  September  1885,  between  M  P  W 
of  the  one  part,  and  J  C  of  the  other  part;  the  ssid 
M  P  W,  in  consideration  of  the  rents,  eovenaots, 
and  agreements  thereinafter  reserved  and  ooHtttKd 
on  (he  part  of  the  said  J  C,  covenanted  with  i  C 
that  she  would,  at  the  request  of  J  C,  grant,  and 
J  C  did  thereby  covenant  to  accept  and  exeeote  a 
counterpart  of  a  good  and  effectual  demise  or  lesie 
by  the  said  M  P  W  of  a  house,  &c,  with  the  fice 
use  of  a  walk  six  feet  wide  at  the  back  of  it,  to 
hold  the  same  to  the  said  J  C,  his  executors,  &c., 
for  the  term  of  twenty-  one  years,  yielding  and  pay- 
ing, from  the  10th  of  November  to  the  25th  of 
December  following,  \\L  its,  6dL,  and  front  tbe 
said  25th  of  December  for  and  during  every  ssfase- 
quent  year  of  the  said  term  the  yearly  rent  of  INNL, 
and  J  C  thereby  covenanted  to  biy  out  \2&L  on  tke 
premises  within  the  first  year  after  the  date  theitof 
in  improvements.  And  it  was  thereby  declared, 
that  there  should  be  contained  in  the  said  lesseaod 
counterpart  a  covenant  by  J  C  for  the  payment  of 
rent,  and  also  a  covenant,  for  ae  it  wom  etUe  tkerdf 
agreed  on  the  part  of  the  said  M  P  W  forthe  quiet 
enjoyment  of  the  premises  thereby  demiaedf  and  that 
it  should  be  lawful  for,  and  in  the  event  of  the  lease 
being  extended,  there  should  be  contained  in  tlie 
said  lease  a  proviso  empowering  the  ssid  J  C,  hii 
executors,  &c.  to  determine  the  said  tenancy  at  the 
end  of  the  8rd,  7th,  or  14th  year  on  ffnog  *>< 
months*  notice: — Held,  that  thismemonndamwst 
not  a  mere  agreement  for  a  lease,  but  an  actsal 
demise. 

Held,  also,  that  die  grant  of  die  use  of  the  «alk 
of  six  feet  wide,  did  not  necessarily  negativs  the 
presumption  that  the  soil  of  the  walk  was  panel  of 
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the  premiMs  dkmised.  And  Ihat  the  defendant, 
who  claimed  luider  a  valid  lease,  dated  September 
1839,  of  adjoining  premisee,  and  the  use  of  the  six 
feet  walk,  and  against  whom  an  action  of  trespass 
was  btongfat  by  J  C  for  osing  the  walk,  was  not 
entitled  to  a  verdict,  either  under  the  iseuie  that 
J  C  was  not  possessed,  or  that  M  P  W  did  not  de- 
mise the  laeus  m  qmo.  CmrUng  v,  ilfi^s,  12  Law  /. 
Rep.  (11.8.)  C.P.  816;  6  M.  &  G.  178 ;  7  Sc.  (n.8.) 
709. 

The  defendant  wrote  to  the  plaintiff—"  I  shall  be 
happy  to  take  a  lease  of  your  iron  ore  in  N,  and  I 
will  engage  to  work  the  several  veins,  &c.  (in  cer- 
tain proportions  generally  specified) ;  the  term  to 
be  forty  years  from  the  24th  of  June  next,  and  the 
sleeping  rent  150A  per  annum;  the  lease  to  be 
voidable  by  the  lessee  by  giving  six  months'  notice, 
and  paying  one  year's  rent  as  a  fine,  if  given  within 
the  first  two  years,  and  600^  as  a  fine  if  the  lease  be 
terminated  by  the  lessee  at  any  subsequent  time : 
the  relative  proportions  of  the  iron  ores  In  weight, 
to  be  worked  together,  te  be  ascertained  by  a  com- 
petent person."  The  plaintiff  answered — "  I  agree 
to  the  terms  contained  in  your  letter,  and  shall  be 
ready  to  grant  a  lease  conformable  thereto,  &c.  when 
yon  require  me."  Sis  weeks  afterwards,  there 
being  a  doubt  whether  this  contract  comprised  the 
ore  under  some  lands  in  which  the  plaintiff  had  a 
joint  interest,  Uie  plaintiff  and  defendant  wrote  the 
following  memoranda  respectively,  on  the  former 
paper : — "  I  propose  to  take  a  lease  of  the  minerals 
above  described,  lying  in  the  lands  of  which  you 
are  joint  proprietor  with  Colonel  Knight,  on  the 
terms  above  mentioned  for  your  exclusive  property. 
R"  (defendant).  '*  I  agree  to  let  to  Mr.  R  a  lease 
of  my  joint  property  on  the  same  terms  I  have 
granted  him  a  lease  of  my  independent  property, 
commencing  at  the  same  time,  and  paying  the 
same  rent,  and  the  same  royalty  per  ton.  J" 
(plaintiff): — Held,  that  this  instmment  was  an 
agreement  for  a  lease,  and  not  an  actual  demise. 
/Met  V.  Reynoldt,  10  Law  J.  Rep.  (n.s.)  aB.  198; 
1  aB.  508;  1G.&D.62. 

[And  see  title  Stamp.] 

(B)  Or  Charity  Lakds. 

A  lense  of  a  charity  estate  granted  for  ninety-nine 
yeara^  at  the  yearly  rent  of  20«.,  for  which  no  fine 
was  paid,  and  in  which  no  covenant  was  conteined 
to  repair,  the  present  annual  value  being  about  60^ 
a  year,  was  declared  void,  notwithsUnding  the 
expenditure  by  the  lessee  of  considerable  sums  of 
money  in  the  improvement  of  the  estate.  The  At' 
ianmf  General  v.  Feord,  12  Law  J.  Rep.  {v^)  Ch. 
288;  6Bea.288. 

A  lease  of  land  ahready  in  mortmain  made  to  a 
charity  does  not  require  inrolment  under  9  Geo.  4. 
.c  86.     7^  JHomey  GeMral  r.  t? Jyn*  ^  ^  S">>-  ^ 

(C)  Valid  or  Void. 

If  a  copyholder  make  a  lease  for  years,  and  no 
enslom  in  the  manor  to  demise  for  years  is  shewn, 
yet  the  leasee  may  maintain  ejectment,  for  the  lease 
IS  good  between  the  lessor  and  the  lessee,  and  all 
others,  except  the  lord  of  the  manor.  Doe  d.  Trv- 
ekUer  v.  Treeidder,  10  Law  J.  Rep.  (n.».>  Q.B.  160 ; 
1  as. 416;   lG.8iD.70. 

In  a  power  of  leasing,  it  was  stipnlated  that  the 


leases  should  cootein  the  usual  and  accustomed 
covmantSy  and  the  pattern  lease  contained  an  ab- 
solute covenant  to  repair,  with  a  clause  of  re-entry 
for  the  non-performance  of  the  covenant: — Held, 
that  a  lease,  which  conteined  a  covenant  to  repair 
within  sax  months  after  notice  by  the  lessor,  with  a 
clause  of  re-entry  for  non- performance,  was  not  a 
valid  lease  under  the  power.  Doe  d.  the  Earl  of 
Egremont  v.  Burroughe,  13  Law  J.  Rep.  (n.s.)  Q.B. 
8^7 ;  6  aB.  229. 

(D)  Construction  op. 

A  lease  was  granted  with  a  proviso,  which  after 
first  stipulating  that  the  rent  should  not  be  behind 
for  thirty  days  after  denoand,  proceeded  thus : — *'  Or 
if  the  said  J  £  C  (the  lessee),  his  executors,  admi- 
nistrators, or  assigns,  shall  either  by  their  or  his 
own  act  or  acts,  or  by  bankruptey,  insolvencv,  writ 
of  extent,  or  of  execution  by  jCerifacioMf  or  other  act 
of  law,  or  bv  any  other  means  whereby  either  volon- 
torily  or  without  or  against  his  or  their  consent, 
whereunder  the  said  premises  hereby  demised,  or 
any  part  thereof*  would,  in  case  this  proviso  did  not 
exist,  be  liable  to  be  seized  by  the  sheriff  or  any 
other  person,  or  in  case  the  said  J  E  C,  his  execu- 
tors, administrators,  or  assigns,  shall  at  any  time  or 
times  hereafter  make  breach  or  default  in  perform- 
ance of  the  covenants  or  any  of  ihem,"  &c.,  then 
the  indenture  to  cease,  and  the  lessor  to  re-enter ; — 
Held,  that  the  proviso  was  so  insensible  that  no 
construction  oould  be  put  upon  it,  and  therefore 
that  it  was  inoperative.  Doe  d.  Wyndham  v.  CmreWt 
1 1  Law  J.  Rep.  (n.8.)  Q.B.  b  ;  2  aB.  317 ;  1  G.  & 
D.640. 

Defendant  was  in  possession  of  premises  under  a 
lease  for  three  lives,  granted  by  virtue  of  a  power  by 
tenant  for  life,  reserving  6/.  13«.  4d.,  by  way  of 
heriot  The  power  was  to  grsnt  leases,  reserving 
the  ancient  rents  and  heriots,  or  more.  I«essor  of 
plaintiff,  the  remainder- man,  in  order  to  shew  that 
the  lease  waa  void,  because  not  in  pursuance  of  the 
power,  put  in  the  lease,  and  shewed  defendant  in 
possession  under  it ;  ho  then  put  in  old  leases,  in 
which  the  reservation  was  of  6f.  ISi.  4^.,  or  the 
three  best  beasts : — Held,  that  this  was  prlmd  facie 
a  departure  from  the  power,  and  that  it  lay  on  the 
defendant  to  shew,  that  the  reservation  in  his  lease 
was  of  more  than  that  in  the  ancient  ones,  being 
obviously  not  the  same.  Doe  d.  Lord  Egremont  v. 
Gratebrook,  12  Law  J.  Rep.  (n.b.)  aB.  221  ;  4  aB. 
406;  8  G.  &  D.  884  and  338. 

The  lease  of  a  fsrm  contained  the  following  ex- 
ception :  "  except  also  all  and  all  manner  of  timber, 
timber  trees,  8cc.,  wood,  underwood,  bushes,  and 
thorns,  other  than  such  bushes  and  thorns  as  shall 
be  necessary  for  the  repairs  of  the  fences."  It  also 
eonteiued  oovenanU  that  the  lessee  would,  during 
the  continuance  of  the  tenui  keep  the  gates,  &c.  and 
fences  belonging  to  the  premises  in  a  good  and 
proper  state  of  repair,  finding  all  materials  except 
aa  Uierein  mentioned,  the  lessor  finding  rough  wood 
for  making  such  repaira,  if  growing  upon  the  pre- 
mises ;  and  that  the  lessor  would  during  the  lease 
find  and  provide,  if  growing  on  the  premises,  sufil- 
cient  rough  timber,  stokes,  and  bushes,  for  doing 
such  repairs : — Held,  that  all  bushes,  though  form- 
ing part  of  the  fences,  were  excepted  out  of  this 
demise,  and  that  the  lessor  might  maintain  trespass 
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for  cuttiiig  them.    Jetm^ff.  ▼.  Br^okt  13  Law  J.  Rep. 
(ii.s.)  aB.  376 ;  6  Q.B.  323. 

A  mining  lease  contained  the  following  covenant  t 
— That  the  lessees  should  deliver  quarterly  to  the 
landlord  two  equal  thirteenth  parts  of  all  coal 
which  should  be  raised^  or  should  pay  him  quar- 
terly the  value  thereof  in  money :  provided,  that  in 
case  at  the  end  of  the  first  quarter  of  any  year  sack 
deliveries  or  payments  should  not  have  equalled  in 
value  or  amount  the  sum  of  38/.  10<;,  then  the  lea* 
sees  should  also  pay  at  the  end  of  every  such  first 
quarter  such  additional  rent  or  sum  of  money  aa 
would  make  up  the  sum  of  38A  1Q«. ;  and  in  case 
at  the  end  of  the  second  quarter  such  deliveriea  or 
payments  for  that  and  the  preceding  quarter  should 
not  have  equalled  in  amount  or  value  the  sum  of 
7^^,  then  the  lessees  should  also  pay  at  the  end  of 
every  such  second  quarter  such  further  sum  aa 
would  make  up  the  said  sum  of  IbL ;  and  in  cas« 
at  the  end  of  the  third  quarter  such  deliveries  or 
payments  for  that  and  Uie  two  preceding  quarters 
should  not  have  equalled  in  amount  or  value  the 
sum  of  \\\L  10«.,  then  the  lessees  should  pay  at 
the  end  of  every  third  quarter  such  further  sum  as 
would  make  up  the  sum  oiWU,  10«. ;  and  in  case 
on  the  24th  of  June  in  any  year  the  deliveries  and 
payments  for  that  and  the  three  preceding  quarters 
should  not  have  equalled  in  amount  or  value  the 
sum  of  l^OUf  then  the  lessees  should  pay  on  the 
said  24th  day  of  June  such  an  additional  rent  or 
sum  as  would  make  up  the  sum  of  150/.,  it  being 
the  intent  and  meaning  of  the  parties  to  the  said 
lease  that  the  royalties  thereby  reserved  should 
always  amount  to  the  sum  of  150/.  per  annum  at 
the  least : — Held,  that  in  calculating  the  anuHint 
due  to  the  plaintiff  at  the  end  of  each  year,  the 
excess  of  royalty  above  38/.  ]0«.,  occurring  in  one 
quarter,  was  not  to  be  set  against  the  deficiency  in 
a  previous  quarter,  and  deducted  from  the  sum 
payable  to  the  plaintiff  in  respect  of  the  latter 
quarter.  Bishop  v.  Goodwin,  14  Law  J.  Rep.  (k.s.) 
£xch.290;  14M.&W.260. 

A  clause  in  an  indenture  of  lease  reserving,  out 
of  the  demise,  to  the  lessor,  "  all  wood  and  under- 
wood, timber  and  timber  trees,  standing,  growing, 
or  being  thereon,  or  at  any  time  thereafter  to  stand 
or  grow  thereon,  with  full  and  free  liberty  of  ingress 
and  egress,  to  take  and  carry  away  the  same,'' 
applies  only  to  trees  standing,  when  the  lease  was 
granted,  and  not  to  those  afterwards  planted  by 
Uie  tenant  Its  operation  is  so  restricted  by  the 
23  &  24  Oeo.  3.  c.  39.  Gawiey  v.  Baker,  7  C.  fir  F. 
379 ;  West,  467. 

By  lease  made  in  1719  the  lessor  demised,  for 
three  lives,  renewable  for  ever,  all  that  part  of  the 
townland  of  B.,  containing  509  acres  arable,  mea- 
dow, and  pasture,  bounded  on  the  south  by  D,  on 
the  north  and  east  by  L  N,  and  on  the  west  by 
T's  and  Ws  land,  with  all  rights  thereto  belonging, 
excepting  and  reserving  all  mines,  quarries  of 
stone  and  coal,  and  all  royalties,  and  all  timber 
above  and  under  ground.  There  were  several 
renewals  of  the  lease  in  the  same  terms  as  to  the 
contents  and  boundaries  of  the  demised  premises. 
Held,  by  the  Lords,  affirming  judgments  of  the 
Courts  in  Ireland,  that  400  acres  of  bog  and  land 
reclaimed  from  bog,  which  were  situated  within  the 
ambit  of  the  specified  boundaries,  passed  under  the 


lease  and  the  rsDvwals  thereof^  in  adfition  la  Ae 
609  acrea  arable,  meadow,  and  pasture.    Jaek  %. 

A  tenant  for  life  of  hereditamenta  with  a  power  «f 
leasing,  in  which  there  was  a  clause  ptohslMliag 
reversionary  leases,  entered  into  an  agreencBt  to 
exercise  this  power  at  a  future  period,  and  was  slive 
at  the  time  a]^inted  for  the  exercbe,  tlie  tenM  of 
the  agreement  being  fair  and  reaaonaUe: — Held, 
that  this  agreement  might  be  enforced  agaiast, 
and  was  bii^ng  upon,  the  persona  entiiled  to  the 
hereditaments  in  remainder,  alter  the  death  of  A. 
DoweU  V.  Dtfw,  12  Law  J.  B«p.  (na)  Ch.  158; 
1  Y.  &  Goa  C.C.  846. 

A  lease  was  granted  by  the  omierB  of  the  fee,  ftr 
ninety-nine  years,  of  oertain  lands,  with  the  mJass 
under  them,  and  a  sum  of  16,(MNUL  was  made  ps^ 
able  by  instolments,  with  power  to  the  lesson  of 
re-entry  on  non<»payment  The  leaae  alsoeoatoiaed 
a  covenant  by  the  lessees  to  pay  a  rent  of  IIQL 
the  lessors  having  power  to  diatEain  upon  noB-pay- 
ment : — Held,  that  the  instalments  oeiild  not  ke 
considered  as  rent,  bnt,  in  fact,  conetiiBted  Um 
purchase-money,  and  were  in  the  nature  of  a  per- 
sonal debt,  owing  by  the  lessees.  HeUhgrttm  v.  Bni- 
6oiinie,13LawJ»Rep.(N.8.)Ch.l71;  IS  Sim.  688. 

(E)  CoVBHAWTfl. 

A,  being  possessed,  as  assignee  of  a  bankrapt,ef 
a  term  under  a  lease,  by  agreemoit  in  writiBg 
agreed  to  dispose  of  bis  interest  in  the  demited 
premises  to  B,  B  undertaking  to  iDdemnifjf  him 
against  the  rent  and  the  covenanto  oontaiaed  in  the 
lease.  B  entered  on  the  premiaes*  and  oertaia 
goods  of  the  bankrupt  remained  thore  witiioot  B's 
consent  Some  of  these  goods  being  afterwards 
distrained  for  rent  due  for  the  premises^— Held, 
that  it  was  no  defence  to  an  action  by  A  agaiast  B» 
for  not  indemnifying  him,  that  the  goods  were  ea 
tlie  premises  without  the  leave  and  licence  of  B. 

Sembk—ThAt  the  same  would  hold,  whether  by 
the  terms  of  the  agreement  B  had  an  exdnaive 
right  to  the  occupation  of  the  demised  pcemises,  or 
not.  Groom  v.  Bluck,  10  Law  J.  Rep.  (11.8.)  CJ*. 
105;  2  M.  &  O.  567 ;  2  So.  (n.8.)  666. 

Premises  were  demised  for  a  term,  at  a  certsin 
rent,  with  a  covenant  by  the  lessor,  that  the  lessee^ 
paying  the  rent  and  keeping  the  oovenantSi  might 
quietly  occupy,  possess  and  ei\joy  the  demised  pre- 
mises without  the  let,  suit,  trouble,  denial,  distorb- 
ance,  eviction,  or  interruption  of  the  lessor,  his 
heirs  or  assigns,  or  any  other  person  lawfully 
claiming  "  by,  from,  or  under  him  :*' — ^Held,  that 
an  entry  and  distress  upon  the  premises  for  arrssn 
of  land  tax,  due  at  the  time  of  the  demise,  was  sot 
a  breach  of  this  covenant,  not  being  an  entiy  **bj, 
from,  or  under"  the  lessor,  but  made  adversely  (s 
him.  Stanley  v.  Hayes,  11  Law  J.  Rep.  (vJk) 
a.B.  176:  3  aB.  106;  2  Q.  &  D.  4U. 

In  assumpsit,  brought  by  the  assignee  of  a  rsrei- 
sion  against  a  tenant  in  occupation  under  a  leass 
for  a  term  of  years  granted  by  the  asaignor,  n»t  waitf 
teal,  for  breach  of  covenants  contained  in  the  lesM; 
— Held,  that  on  the  issue  raised  by  the  plea  of  ms 
tenuit,  evidence  was  properly  admitted  to  shew,  that 
the  defendant  was  in  fact  tenant  of  the  land,  00  the 
terms  stated  in  the  declaration* 
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QMrf»e~*W1iet)ier.  Sf  non  atramprit  had  been 
pleadeA,  any  promise  to  petform  the  covenants 
would  have  been  raised  by  iroplication  of  law,  or 
vkeCber  evidence  conld  have  been  given  of  a  pro- 
mise in  fact,  there  appearing  no  eonstdeiation  for 
such  promise  from  the  assignee  of  the  reversion  ta 
the  lessee. 

Qmm— Whether  the  sUtute  32  Hen.  S.  o.  S4, 
which  gives  assignees  of  reveisions  the  right  of 
action  against  parties  holding  under  leasee  from 
fermcr  reversioners,  extends  to  leasee  not  under  seal. 
Brydg€9  v.  UwU,  11  Law  J.  Rep.  (n.s.)  Q.B.  268; 
aaB.d03;  20.&D.763. 

A  honae  and  some  land  were  demised  to  trastees 
ibr  the  reoeption  and  use  ef  the  poor  of  the  parish 
of  &,  and  there  was  a  covenant  by  the  lessees  **  to 
QIC,  oecupy,  possess,  and  enjoy  the  demised  pre- 
mises, for  the  sole  use,  maintenance,  and  support 
of  the  poor  of  R  aforesaid,  and  not  to  convert  the 
Ualding  or  land,  or  employ  the  profit  thereof,  to 
any  other  use,  intent,  or  purpose  whatsoever."  The 
lesse  contained  a  proviso  for  re-entry: — Held,  that 
the  removal  of  the  pAipers  from  the  house  demised 
to  the  Union  workhouse,  under  an  order  of  the  Poor 
Law  Commissioners,  and  a  letting  of  the  land, 
which  had  been  occupied  and  cultivated  by  the 
psnpers,  at  a  rack  rent,  was  not  a  breach  of  the 
covensnts  in  either  of  them ;  and,  secondly,  that,  at 
aU  events,  the  removal  of  the  psupers,  having  been 
oecasiooed  by  compulsion  of  law,  would  work  no 
ferfeitare.  Dae  d.  th9  Marquis  of  Anglesea  v.  the 
Chankmardens  and  OtmrMeert  qf  Rugtley,  13  Law  J. 
liep.  (11.8.)  M.C.  137 ;  6  Q.B.  107. 

The  defendant,  who  was  the  lessee  of  iron  mines, 
iron  works,  and  furnaces,  covenanted  to  work  the 
fonisee  and  iron  works  effectually,  unless  prevented 
by  repairs  or  unavoidable  accident,  or  by  the  want 
of  necessary  materials,  or  unless  the  ironstone 
should  be  insufficient  in  quantity,  or  would  not  by 
itself,  with  a  proper  mxturt  and  process  in  the 
manufacturing,  make  good  common  pig-iron:— 
Held,  that  the  meaning  of  this  covenant  was  not 
that  the  *'  proper  mixture*'  should  be  found  upon 
the  demised  premises,  but  that  it  should  be  pro- 
cured by  the  defendant. 

The  defendant  also  covenanted  to  raise  from  the 
mines  quarterly  and  annually  certain  quantities  of 
ironstone,  paying  to  the  landlords  a  certain  sum  for 
eadi  quantity,  or  also  to  pay  a  specified  sum  bj  way 
of  rent  The  plaintiffl  having  declared  on  breaches, 
in  respect  of  both  these  covenants,  snd  having 
accepted,  in  satisfaction  of  the  latter,  money  which 
hod  been  paid  into  court, — Held,  that  they  were 
entitled  to  nominal  damages  only  in  respect  of  the 
former  corenant. 

The  lessees  also  covenanted  to  repair  and  yield 
up  in  repair,  the  furnaces,  fire-engine,  iron-works, 
stone  pits  and  premises,  and  there  was  a  power 
given  to  the  lessors  to  buy  those  articles  on  giving 
notice  to  the  lessees  before  the  expiration  of  the 
term: — Held,  that  the  defendants  had  a  right  to 
remove  whatever  was  in  the  nature  of  a  machine, 
or  part  of  a  machine,  as  iron- work,  or  iron  castings, 
&e.;  that  they  had  no  right  to  remove  whatever 
was  in  the  nature  of  building,  or  support  of  building, 
dfhough  mode  of  iron;  that  in  making  such  re- 
moval, the  defendants  might  remove  the  brickwork, 
and  were  not  bound  to  restore  it  in  a  perfect  Htate, 


as  if  the  article  it  was  Intended  to  protect  or  support 
were  there,  and  that  they  were  bound  to  do  as  little 
damage  as  possible  by  such  removal.  Foley  v. 
Add&nhrooke^  14  Law  J.  Rep.  (n.s.)  Exch.  169;  13 
M.  &  W.  17*. 

A  declaration  in  covenant  stated  that,  by  inden- 
ture of  lease.  Sir  £  W  sod  J  A  A,  who  was  seised 
in  fee  of  an  undivided  fourth  part  of  the  demised 
premises,  in  trust  for  £  F  and  E  M  F,  M  W  who 
was  seised  in  fee  of  another  undivided  fourth  part, 
W  T  who  was  seised  in  fee  of  half,  and  G  T  and  S  T 
who  had  equitable  interests  in  that  half,  jointly 
demised,  according  to  their  several  existing  estates, 
rights  and  interests,  certain  coal  and  iron  mines,  to 
tl»e<lefendsnt  and  two  others,  yielding  and  paying 
certain  renU  to  E  F,  E  M  F,  Sir  E  W,  J  A  A, 
M  W,  S  T,  G  T,  and  W  T  respectively,  and  to  their 
respective  heirs  and  assigns,  according  to  their 
several  and  respective  estates,  rights  and  interests: 
that  the  defendant  and  the  two  other  lessees  cove- 
nanted witii  all  the  above  parties,  and  each  and 
every  of  them,  their  and  each  and  every  of  their 
heirs,  executors,  administrators,  and  assigns,  to 
repair  the  premises,  &c.,  and  to  surrender  them  in 
good  repair  to  the  lessors,  their  heirs  and  assigns 
respectively,  at  the  end  of  the  term,  and  to  work 
the  mines  properly.  The  declaration  then  deduced 
to  the  plaintiff  a  title  to  the  moiety  of  W  T,  and 
alleged,  as  breaches,  the  non-repair  of  the  premises, 
and  the  improper  working  of  the  mines.  There 
was  also  in  a  special  covenant  relating  to  the  entry 
of  the  lessors  to  view  the  mines,  a  covenant  that 
the  lessors  should  be  at  liberty  to  use  certain  ropes, 
&c.: — Plea,  that  the  said  J  A  A  was  the  survivor  of 
all  the  covenantees. 

Held,  that  the  covenants  in  question  were  joint 
and  not  several,  and  that  the  surviving  covenantee 
ought  to  have  been  the  plaintiff  in  the  action. 

Qir^sre — ^Whether  one  of  several  tenants  in  com- 
mon, lessors,  can.  sue  on  a  covenant  to  repair  made 
with  all.  Bradbume  v.  Bo^ld,  14  Law  J.  Rep. 
(n.s.)  Exch.  830;   14  M.  &  W.  569. 

Parties  having  an  equitable  estate  only  agreed 
to  grant  a  lease  to  A  B,  which  was  to  contain  special 
covenants  both  on  the  part  of  the  lessors  and  lessee. 
The  intended  lessors  died  before  the  lease  had  been 
granted,  and  their  interest  became  vested  in  bank- 
rupt assignees  and  an  heir-at-law,  against  whom  a 
decree  for  specific  performance  was  msde : — Held, 
that  receiving  the  benefit  of  the  lessee's  special 
covenants,  the  assignees  and  heir  were  themselves 
bound  to  the  extent  of  their  interest  in  the  property 
to  enter  into  the  special  covenants,  which  the 
original  intended  lessors  had  contracted  to  enter 
into.     Page  v.  Broom,  3  Bea.  36. 

(F)  Assignment  of. 

The  plaintiff's  goods,  together  with  his  interest 
in  a  term  of  years  in  a  house  and  premises,  were 
seized  in  execution  at  the  suit  of  the  defendant, 
and  sold  to  him  by  the  sheriff,  but  no  written 
sssignment  of  the  house  and  premises  was 
executed.  The  defendant  entered,  and  paid  rent 
to  the  owner : — Held,  that  the  defendant  acquired 
no  interest  in  the  house  and  premises,  for  want  of 
a  written  assignment,  and  that  the  plaintiff  might 
recover  them  in  ejectment.      Doe    d.    Hughes  v* 
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/o«M,  11  Law  J.  Rep.  (n.8.)  Exch.50;  9M.  &  W. 
872;  IDowl.  P.C.(n.8.)352. 

Assignee  of  leaseholder  accepting  the  benefit  of 
an  assignment  held  in  equity  liable  to  the  covenants 
on  his  part  contained  in  the  assignment,  though  he 
did  not  execute  it     fVilUon  v.  Leonardt  S  Bea.  873. 

Liability  of  an  equitable  assignee  of  leaseholds  in 
possession  to  the  covenants  in  the  lease.  Sondera  t. 
Be»*<m,  4  Bea.  850. 

An  agreement  for  a  lease  may  be  assigned. 

Where  a  landlord  enters  into  an  agreement  to 
lease  a  farm  to  B  who  assigns  the  agreement  to  C, 
sembU — that  the  landlord  is  entitled  to  have  the 
personal  liability  of  B  for  the  performance  of  the 
covenants  of  the  lease  to  be  granted  to  C  in  pur- 
suance of  the  agreement  Dowell  v.  Dew^  1 2  Law  J. 
Rep.  (n.8.)  Ch.  158 ;  1 Y.  &  Coll.  C.C.  845. 

(O)  Renewal  op. 

[See  Will  (E),  Harmy  v.  Honey, '\ 

A  lessee  of  a  bishop's  lands  in  Ireland)  with  a 
custom  of  renewal,  granted  sub-leases,  with  cove- 
nants to  renew  on  payment  of  renta  and  fines. 
The  sub-leases  became  vested  in  R,  who  charged 
the  lands,  and  other  lands  of  which  be  was  seised 
in  fee,  with  annuities ;  and  conveyed  both  descrip- 
tions of  lands  to  a  trustee  to  secure  the  annuities ; 
with  power,  if  they  should  be  in  arrear,  to  raise 
payments  by  sale  or  other  means.  R's  interest  in 
the  leasehold  and  freehold  lands  was  assigned  to 
Haig  in  1814,  and  the  lease  under  the  Bishop  had 
then  become  vested  in  him,  and  he  obtained  re- 
newals of  it  On  a  bill  filed  against  him  in  1815 
by  the  annuitants  praying  a  sale  for  payment  of 
arrears  then  due,  orders  and  decrees  were  made, 
appointing  a  receiver  of  the  rents  and  profits  of  all 
the  lands,  to  pay  the  annuities  thereout,  and  declar- 
ing them  to  be  a  first  charge  on  both  descriptions 
of  lands,  and  ordering  a  sale  of  part  to  pay  the 
arrears,  unless  Haig  should  pay  the  same  in  six 
mouths.  On  a  supplemental  bill  by  the  annuitants, 
stating  that  they  had  discovered  that  the  sub-leases 
had  not  been  renewed,  and  praying  that  Haig  might 
be  ordered  to  renew  them,  a  decree  was  made  order- 
ing him  to  execute  renewals  on  payment  of  the  rent 
and  fines  due  to  him,  the  same  to  be  a  first  charge 
on  the  lands  in  case  of  renewal ;  but  if  the  annui- 
tants should  not  pay  the  rents  and  fines,  then 
tlieir  bill,  as  far  as  It  prayed  renewals  of  the  sub- 
leases, to  be  dismissed  with  costs,  and  the  freehold 
lands  to  be  sold,  subject  to  the  annuities,  for  pay- 
ment of  the  arrears.  The  annuitants  declined  to 
renew,  finding  the  proceeds  of  the  freehold  lands, 
which  were  sold,  a  sufficient  fund  for  their  divi- 
dends : — Held,  (affirming  decrees  of  the  Court  of 
Chancery)  that  the  annuitants  ought  not  to  be  com- 
pelled to  renew  the  sub-leases,  and  that  Haig  was 
not  entitled  in  justice  or  in  point  of  form,  to  be  re- 
imbursed by  them  personally,  or  out  of  the  produce 
of  the  freehold  lands,  for  the  rents  paid  to  them  by 
the  receiver  out  of  the  leasehold  lands. 

It  is  desirable  that  courts  of  equity  should  have 
more  power  to  compel  a  plaintiff,  on  dismissing  his 
bill,  to  do  justice  to  a  defendant  ^  but  iu  this  case 
justice  did  not  require,  nor  would  it  be  for 'the 
appellant's  benefit  that  the  relief  he  asked  should  be 
granted  ;  nor  could  such  relief,  if  just  and  benefi- 
cial, 1)0  given  by  the  decree  of  dismissal,  but  should 


be  on  special  application.    Hmg  v.  Hamam,  8  0.  &  F. 
820. 

Leaseholds  for  lives  being  devised  in  trust  for 
parties  in  succession,  with  a  direction  to  renew  oat 
of  the  rents  or  by  mortgage,  the  Court  sanctioDcd  a 
reference  to  the  Master  to  inquire  whether  it  would 
be  for  the  benefit  of  all  parties  that  the  future  fiaei 
for  renewal  should  be  provided  by  an  insunnce  on 
the  lives  of  the  eettuis  que  vie.  Difficulties  in  anaag* 
ing  the  proportions  of  the  fines  which  the  parties  is 
succession  ought  to  bear  in  such  cases.  Gretmnei 
V.  EpotMt  4  Bea.  44. 

Trustees  of  an  under-lease  of  church  properly 
authorised  to  take  steps  to  obtain  a  clause  for  com- 
pensation for  their  tenant  right  of  renewal  inserted 
in  an  act  pending  in  Parliament  to  make  a  new 
street  which  would  require  part  of  the  pn^ierty. 
Jones  V.  Powell,  4  Bea.  96. 

An  agreement  was  entered  into  by  a  landlord 
with  a  tenant  in  possession  of  a  farm  under  a  lesse, 
to  renew  the  lease  upon  its  expiration  ;  but  was 
executed  by  the  landlord  only,  and  not  by  the  tenant 
The  tenant  continued  some  Gme  in  posaessioD  of 
the  farm,  under  this  agreement,  after  the  expintioa 
of  the  lease : — Held,  that  the  agreement  was  not 
nudum  pactum,  and  might  be  enforced  by  the  tenant 
against  the  landlord.  Dowell  v.  Dew^  12  Law  J. 
Rep.  (N.B.)  Ch.  158 ;  1  Y.  &  Coll.  C.C.  845. 

Lands  holden  under  a  lease  for  four  lives,  and  re- 
newable upon  payment  of  a  fine,  are  devised  to 
trustees  in  trust  for  the  testator's  wife  for  life,  she 
l^eeping  good  the  renewals  and  filling  up  the  lives, 
and,  subject  to  her  life  interest,  in  trust  to  let  and 
set  the  same,  and  after  paying  the  chief  and  other 
rents  and  land-tax,  and  keeping  full  the  lives,  to 
pay  the  residue  thereof  to  W ;  and  after  his  decease, 
upon  certain  trusts  for  the  benefit  of  the  testator's 
grand-children.  Upon  the  death  of  the  testator, 
his  widow  enters.  She  afterwards  dies  insolvent, 
having  neglected  to  substitute  a  life  for  that  of  C, 
one  of  the  nominees  for  life,  who  died  in  her  life- 
time. W  then  enters,  and  likewise  omits  to  sub- 
stitute a  life  for  that  of  C ;  and  seven  years  after 
the  commencement  of  his  possession  Q,  another 
nominee,  dies : — Held,  that  two  lives  must  be  sub- 
stituted for  those  of  C  and  Q,  and  that  the  costs  of 
the  renewal  being  in  the  first  instance  raised  by  a 
mortgage  of  the  estate,  W  must  repay  such  part  of 
the  expenses  as  is  incurred  in  renewing  the  second 
life,  but  that  he  is  in  no  default  for  not  having 
renewed  the  first  life,  and  is  exempt  from  such  por- 
tion of  the  expenses  as  ought,  on  the  death  of  C,  to 
have  been  paid  by  the  widow,  together  with  interest 
thereon,  at  the  rate  of  5L  per  cent  per  annum,  finom 
the  death  of  C  to  the  death  of  Q.  f^adiey  v.  Wadieff, 
2  Coll.  C.C.  11. 

A  under  a  voluntary  settlement,  of  which  it  did 
not  appear  that  she  had  notice,  was  entitled  to  cer- 
tain leaseholds,  held  for  lives,  for  the  term  of  herlife^ 
with  remainder  to  B.  Under  a  subsequent  volun- 
tary settlement,  she  took  a  life  interest  in  the  ssme 
leaseholds,  with  an  absolute  power  of  appointnest 
over  the  residue  of  the  leasehold  interest  While 
in  possession  of  the  property,  she  took  a  renewed 
lease  of  it,  and  died,  having  appointed  all  her  in- 
terest to  C  : — Held,  that  the  renewal  enured  to  the 
benefit  of  B.  f^  alert  v.  Bailey,  2  Y.  &  Coll  C.C. 
219. 


LEASE—LEGACY. 


3S5 


(H)  SURABNDER. 

Where  a  tenant  had  taken  a  house  from  two 
joint  tenants,  who  had  both  signed  the  lease,  but 
•ne  of  them  only  had  afterwards  interfered  in  the 
management  of  ibe  house : — Held,  that  a  surrender 
to  one  was  a  surrender  to  both. 

SewMCf — per  MauU,  J. — that  where  there  has  been 
a  sorrender  to  one  joint  tenant,  it  will  be  presumed, 
as  a  matter  of  law,  to  be  for  the  benefit  of  the  other; 
and«ni6/(t,  also,  that  if  the  surrender  had  operated 
odIj  against  one  of  the  joint  tenants,  the  plaintiffs 
eonld  not  hare  recoyered  for  "  use  and  occupation," 
the  declaration  stating  such  use  to  be  "  by  the  per- 
nuMion  of  the  plaintifb." 

It  is  not  necessary  that  a  surrender  should  be  in 
writing;  but  the  jury  may  presume  a  surrender 
for  the  delivery  up  of  the  key  to  the  landlord, 
ooDpled  with  other  facts,  shewing  reasons  for  the 
landlord  accepting  a  surrender  and  the  tenant 
nring  up  the  tenancy.  Doddv.  jicklom,  IS  Law  J. 
«ep.(Hj.)  C.P.  1I;6M.&G.672;  7Sc.(n.8.)415. 

(I)  FORFEITUKE. 

[See  anU  (£).] 

A  corenant  "  forthwith"  to  put  premises  into 
complete  repair  must  receive  a  reasonable  construc- 
tion, and  is  not  to  be  limited  to  any  specific  time, 
and  therefore  it  will  be  for  the  jury  to  say  upon  the 
eridence,  whether  the  defendant  has  done  what  he 
reasonably  ought,  in  the  performance  of  it 

A  lessee  covenanted  to  insure, .  and  the  premises' 
were  uninsured  for  a  week ; — Held,  in  an  eject- 
ment for  a  forfeiture  for  a  breach  of  this  covenant, 
that  the  lessor  could  not  recover,  if  h^y  his  con- 
duct had  led  the  lessee  to  believe  that  the  premises 
were  properly  insured  by  himselfl 

A  lease  (among  other  covenants)  contained  a  co- 
venant by  the  lessee  to  insure,  with  a  proviso  that  if 
he  did  not  do  so,  the  lessor  might  insure  and  distrain 
on  the  lessee  for  the  premiums.  The  lease  con- 
tained the  usual  proviso  as  to  forfeiture.  Whether 
the  lessee's  omitting  to  insure  would  incur  a  for- 
feiture, qiugre,    Doi  d.  Pittman  v.  Sutt<m,  9  Car.  &  P. 

A  lessee,  on  filing  his  bill  for  relief  against  a  for- 
feiture at  law,  by  non-payment  of  rent,  is  not  com- 
pelled by  the  5  Geo.  2.  c.  28.  to  bring  into  court 
the  arrears  and  costs  within  forty  days  after  answer, 
if  the  lessor  is  in  possession,  and  the  tenant  asks  no 
relief  till  the  hearing. 

The  Court  has  jurisdiction  to  give  relief  equally, 
whether  the  lease  contains  a  mere  power  of  re-entry 
on  non-payment  of  rent,  or  a  declaration  that,  in 
that  case,  the  lease  shall  be  absolutely  void. 

The  defendants,  the  lessors,  are  at  liberty  to  shew 
other  breaches  of  covenant ;  and,  semble^  if  any 
such  are  well  proved  in  the  cause,  relief  will  be  re- 
fused, without  directing  an  issue  to  try  the  fact 

In  directing  such  an  issue,  the  Court  will  not, 
generally,  order  the  arrears  and  costs  into  court  be- 
fore the  trial ;  but,  under  the  circumstances,  it  was 
ordered,  the  plaintifib  being  the  executors  of  the 
deceased  lessee,  and  there  being  strong  evidence  to 
•hew  the  insolvency  of  his  estate. 

The  plaintifffailing  in  his  suit,  the  money  brought 
into  court  will  be  ordered  to  be  repaid  to  him. 

The  Court  will  look  at  the  acts  and  conduct  of  a 

PlOBST,  184<K-1845, 


lessee  coming  to  redeem  in  analogy  to  the  case  of  a 
person  coming  for  the  specific  performance  of  an 
agreement  for  a  lease.  Bowser  v.  Colby ^  1 1  Law  J. 
Rep.  (N.fl.)  Ch.  132;  1  Hare,  109. 

Observations  on  evidence  adduced  in  equity  as 
to  the  annual  value  of  a  farm,  and  the  repairs  of 
farming  buildings,  and  the  cultivation  of  a  farm, 
according  to  covenants  in  a  lease,  and  the  waiver 
of  forfeiture  of  a  lease  by  a  landlord.  Dowell  v.  DeiOf 
12  Law  J.  Rep.  (n.s.)  Ch.  158  ;  1  Y.  &  Coll.  C.C. 
845. 


LEAVE  AND  LICENCE. 
[See  Licence.] 


LEGACY. 


[See  Annuity — Devise — Will.] 

(A)  Construction,  in  general. 

(B)  Who  may  take  as  Legatees. 

(C)  What  Property  passes. 

(D)  What  Interest  vests. 

Sa)  jfbtolute, 
b)  For  Life. 

(c)  Tenancy  in  eornmon, 

(d)  Joint  Tenancy, 
{ej  Separate  Use. 
if)  Trust  or  Ben^fidak 

(E)  On  what  Property  chargeable. 

(F)  Survivorship. 

(G)  Specific  and  demonstrative. 
(H)  Cumulative. 
( I )  Vested  and  Contingent. 
(J)  Conditional. 
(K)  By  Implication. 
(L)  Payment  op. 
(M)  Investment, 
(N)  Abatement. 

(O)  Ademption  and  Satisfaction, 
(P)  Lapse. 
(Q)  Revoked. 
(R)  Omitted. 
(S)  Void. 
(T)  Assent  to. 
(U)  Priority. 
(V)  Residue. 
(W)  Interest  on, 
(X)  Annuity, 

(Y)  Rights  and  Liabilities  of  Lboate|.>/ 
(Z)  Legacy  Duty. 


V 


(A)  Construction,  in  general. 

A  testator  bequeaUied  to  trustees  a  sum  of 
16,000^  in  the  3  per  cent,  consols,  to  be  deemed  a 
legacy  of  quantity,  and  to  be  due  at  his  death  as  if 
the  same  were  a  specific  legacy;  and  he  directed 
that,  if  he  should  not  die  possessed  of  8  per  cent, 
consols  sufficient  to  satisfy  the  said  sum,  his 
executors  should,  within  two  months  after  his 
decease,  purchase  so  much  consols  as  should  make 
up  the  deficiency  or  full  amount  thereof,  as  the 
case  might  require ;  and  he  created  a  term  in  his 
real  estates,  one  trust  of  which  was  to  raise  the 
full  aniiount  or  deficiency  of  the  said  sum  of  consols, 
in  case  he  should  not  have  at  his  decease  a  sufil* 

3D 


386 


LEGACY— (CoNSTKUCTiON,  IN  general). 


cient  sum  in  that  fund  to  answer  the  legacy.  The 
will  was  dated  in  1832;  the  testator  died  in  1835, 
having  only  3,000/.  3  per  cent,  consols,  which  had 
been  purchased  in  1834:  he  had,  in  1824,  sold  out 
12,000/.  consols,  which  then  stood  in  his  name,  and 
paid  the  produce  to  his  brother,  upon  mortgage  of 
freehold  estates,  subject  to  redemption  by  retrans- 
ferring  or  replacing,  on  request,  12,000/.  consols, 
into  the  name  of  the  testator  or  his  executors,  and 
on  payment  of  interest  equal  to  the  dividends,  until 
replaced : — Held,  (affirming  the  Vice  Chancellor's 
and  Lord  Chancellor's  decrees)  that  the  12,000/. 
consols,  secured  by  the  mortgage,  to  be  replaced, 
were  well  bequeathed  to  make  up  the  legacy  of 
15,000/.  3  per  cent,  consols.  ColUson  v.  Curling, 
9  C.  &  F.  88. 

The  testator  gave  to  his  son  all  his  furniture  and 
articles  of  domestic  use  and  ornament,  and  to  his 
widow,  the  use  of  all  his  books : — Held,  that  the 
books  passed  to  the  son,  under  the  first  gift ;  and 
that  the  widow  took  a  life  interest  in  them  under 
the  second.  Comewall  v.  Comewall,  10  Law  J.  Rep. 
(N.s.)Ch.  364;   12  Sim.  303. 

A  testator,  by  his  will,  gave  500/.  to  A  and  400/. 
to  B,  to  be  paid  within  twelve  calendar  months 
after  his  wife's  death.  By  a  codicil  of  the  same 
date,  he  reduced  these  legacies  to  300/.  and  500/. 
respectively.  Afterwards,  he  formally  republished 
his  will.  By  a  second  codicil,  after  reciting  the 
bequest,  in  his  will,  of  500/.  to  A,  he  revoked  that 
bequest,  and  in  lieu  of  it,  gave  A  300/.,  to  be  paid 
at  the  same  time  as  the  revoked  bequest  was 
directed  by  his  will.  By  a  third  codicil,  after 
reciting  that,  by  his  will,  he  had  given  to  R  3,000/. 
he  reduced  that  legacy  to  2,000/. ;  and  then  directed 
tliat  the  300/.  given  to  A,  as  well  as  the  1,000/. 
given  to  B,  should  not  be  paid  till  twelve  months 
after  the  death  of  his  wife : — Held,  taking  all  the 
instruments  together,  that  B  was  entitled  to  a  legacy 
of  1,000/.     Grand  v.  Reeve,  11  Sim.  66. 

Testator  bequeathed  his  residuary  estate  in  trust 
for  his  nephew  for  life;  and  after  his  death,  in  trust, 
to  transfer  the  whole  to  his  children  by  any  lawful 
marriage,  on  the  day  of  their  attaining  the  age  of 
twenty-one : — Held,  that  the  time  of  payment  was 
annexed  to  the  gift;  and,  therefore,  none  of  the 
nephew's  children  would  be  entitled  to  take,  unless 
they  attain  twenty-one.  Murray  v.  Tancred,  10 
Sim.  465. 

A  testator  directed  his  residue  to  be  divided 
ain^gst  the  children  of  L  D,  to  wit,  J  D,  C  D,  and 
A  U : — Held,  that  the  gift  was  not  made  to  the 
children  as  a  class,  but  as  individuals ;  and  that 
one  of  them  having  died  in  the  testator's  lifetime, 
the  share  intended  for  that  child  was  undisposed  of. 
Bain  v.  Lescher,  1 1  Sim.  397. 

A  testator,  by  his  will,  gave  an  annuity  of  1,000/. 
a-year  to  his  wife  for  her  life,  and  directed  his 
plate  and  furniture  at  H,  his  family  mansion,  to  be 
sold.  By  a  codicil,  he  desired  that  his  wife  should 
be  accommodated  with  any  plate  she  might  choose 
for  her  own  use,  and  that  an  inventory  should  be 
made  of  it,  and  that  it  should  be  returned  at  her 
death, — and  I  give  to  her  absolutely  any  one  of  my 
silver  inkstands  which  she  may  select.  I  also  give 
to  my  dear  wife  any  parts  of  the  beds,  bedding, 
linen,  carpets,  or  other  household  furniture  at  H, 
which  she  may  require  for  her  own  use,  as  likewise 


any  wardrobes  or  glass  cases  at  H  aoeordiBff  to  ber 
wish ;  and  I  give  to  her,  in  addition  to  all  other 
provision,  400/.  per  annum  during  her  hfe,  to  be 
applied  to  any  residence  she  may  choose  to  lire  tt, 
and  to  be  raised  and  paid  in  like  manner  as  tilw 
annuity  bequeathed  to  her  by  my  will: — ^Hdd, 
that  the  wife  was  entitled  abs(dately  to  such  ptiti 
of  the  furniture  as  she  might  select,  and  that  the 
was  entitled  to  be  paid  the  400/.  a-year,  althougk 
she  had  fixed  her  residence  with  her  son  tt  the 
family  mansion.  Lord  AmkerH  t.  tJke  Ihukut  if 
Leeds,  12  Sim.  476. 

The  testator  by  bis  will  gave  1,000/.  to  esehef 
his  three  daughters;  one  moiety  to  be  paid  on  their 
respectively  attaining  twenty- one,  the  other  to  be 
settled ;  the  interest  to  tlieir  separate  nse  for  lift^ 
and  the  principal  to  be  disposed  of  in  saeh  mmim 
as  they  should  direct  among  their  issue;  bnt  inciM 
they  should  die  without  issue,  the  principal  to  go 
among  the  survivors  of  the  testator's  cfaildreB  ia 
equal  proportions.  The  testator  then  gave  the 
residue  of  his  personal  and  real  estate  to  tnistee^ 
in  trust,  to  sell,  &c.,  and  to  pay  and  divide  the  pio- 
ceeds,  as  soon  as  his  youngest  child  should  attaia 
twenty-one,  unto  and  equally  amongst  all  his 
children ;  one  moiety  of  the  sluares  of  eaoh  of  die 
daughters  therein  to  be  secured  to  her  separate  use 
for  life,  and  the  principal  to  be  disposed  of  in  saoh 
manner  as  she  should  direct  among  her  childrea ; 
but  if  no  child,  then  the  principal  to  be  divided 
equally  among  the  survivors  of  his  children;  ssd 
in  case  of  the  death  of  any  of  his  children,  leaving 
lawful  issue,  he  gave  to  such  issue  the  part  or  shaft 
the  parent  so  dying  would  have  been  entitled  to 
have  :>-HeWy  first,  that  the  words  in  the  particiilsr 
gift,  "  in  case  they  shall  die  without  issae,"  did  net 
import  an  indefinite  failure  of  issue.  Seeondly, 
that  one  of  the  sons  who  attained  twenty-one,  tad 
died  without  leaving  issue,  before  the  period  of  dit* 
tribution,  had  a  vested  interest  in  the  residue  tiam- 
missible  to  his  personal  representatiyes.  Thiidlf, 
that  the  word  **  survivors,"  in  the  gift  over  of  the 
moiety  of  the  daughters*  shares,  wms  to  be  con- 
strued in  its  natural  sense,  and  not  as  *'otben»'* 
Fourthly,  that  the  clause  of  substitution  of  the 
issue  for  the  parent,  applied  as  well  to  the  origiail 
share  in  the  residue,  as  to  the  share  of  a  daa^its 
in  the  residue  who  died  without  issue ;  but  was  net 
to  be  extended  to  the  share  of  the  p&rtieularlegaej. 
Leeming  v.  Sherratt,  11  Law  J.  Rep.  (N.a.)Ch.429i 
2  Hare,  14. 

A  testator  gave  his  residuary  estate  in  moieties 
to  his  son  and  to  his  daughter,  who  had  msnied 
C.  Williams,  and  directed  that  certain  sons  ef 
money  owing  to  him  by  C.  Williams  shoirid  he 
allowed  in  account  as  part  of  the  share  of  his 
daughter  in  his  residuary  estate.  The  daughter 
died  in  the  lifetime  of  the  testator :— Hdd,  that 
the  death  of  the  daughter  did  not  afiiect  the  Upcf, 
bnt  that  C.  Williams  was  released  from  his  delts 
to  the  amount  of  the  moiety  of  the  testator's  rai- 
duary  estate.  South  y.  Wiiliams,  II  Law  J.  Bef» 
(n.s.)  Ch.  410 ;  12  Sim. 566. 

Bequest  of  a  pecuniary  legacy  to  A  for  life,  wiA 
remainder  to  B  for  life,  with  remainder  to  Ae 
children  of  A  living  at  the  decease  of  the  Burriror 
of  A  and  B,  to  be  paid  at  twenty- one,  with  benefit 
of  survivorship  in  case  of  the  death  of  any  twh 
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ekildren  under  twenty-one,  with  &  gift  OTer  to  X 

if  all  such  children  died  under  twenty-one.     A  bad 

two  children  who  attained  twenty-one,  and  died  iu 

A'a  lifetime,  leaying  children : — Held,  that  the  gift 
OTer  to  X  took  efiect    WiUton  v.  Mmtnt,  2  Bea.  397. 

A  testator  by  will  duly  attested  gave  all  his  real 
and  personal  estate  to  trustees,  to  convert  into 
money  and  pay  his  debts,  and  then  to  appropriate 
and  tike  oat  of  his  said  trust  monies,  1,000^,  which 
he  gave  to  the  plainti£  By  a  codicil,  not  properly 
attested  so  as  to  pass  real  estate,  he  revoked  the 
legacy: — Held,  that  on  this  will  the  testator  had 
made  his  real  and  personal  estate  a  common  fund 
ftr  payment  of  this  legacy ;  that  the  revocation  was 
iBoperative  as  regarded  the  real  estate,  and  that 
the  plaintiff  was  entitled  in  the  proportion  which 
the  real  estate  bore  to  the  personal.  Stacker  v. 
Barhm,  S  Bea.  479. 

Devise  of  real  estate  to  A  for  life,  subject  to  the 
payment  of  2,000^  a-piece  to  B,  C,  and  D,  or  to 
their  respective  lawful  issue,  twelve  months  after 
the  death  of  the  testator,  and  devise  of  the  same 
estate,  in  remainder,  on  the  death  of  A^  to  his  children 
as  he  should  appoint,  charged  with  a  further  sum  of 
SfOOO/.  a-piece  to  B,  C,  and  D,  or  to  their  respective 
lawful  issue.  B,  C,  and  D  survived  the  testator. 
B  died  without  issue,  in  the  lifetime  of  A,  and  C 
and  D  died  in  the  lifetime  of  A,  leaving  issue : — 
Held,  that  the  legacies  to  B,  C,  and  D,  vested  in 
the  legatees,  subject  to  be  divested  in  favour  of  their 
ohHdran,  in  case  of  their  death,  leaving  children ; 
and,  therefore,  that  B  took  both  the  legacies  abso- 
lutely, and  C  and  D  took  the  legacies  of  2,000/1 
each,  abaolalely,  and  the  childeo  of  C  and  D  took 
the  legaeies  of  8,000A  by  substitution  for  their 
parento.    SaUtlmry  v.  P«</y,  8  Hare,  86. 

Be(}aest  of  1,200/.  to  A  and  B,  upon  trust  to 
Bppropriate  and  apply  in  two  equal  parts  or  shares, 
to  be  divided  to  and  for  the  benefit  of  all  their  ohil- 
drea,  respectively : — Held,  on  the  context,  to  give 
legacies  of  600/.  to  each  family  severally.  Overton 
▼«  Bmi*Ur,  4  Bea.  205. 

A  testator  gave  a  legacy  to  a  feme  covert  for  her 
separate  use;  and,  by  a  codicil,  he  gave  to  her  a 
further  annuity  in  addition : — Held,  that  the  latter 
was  subject  to  the  restriction  for  her  separate  use. 
1>(W  V.  Crrft,  4  Bea.  561. 

^  A  testator  gave  specific  legacies  to  three  of  his 
Bieees  (daughters  of  his  sister)  by  name,  and  the 
residue  to  bis  sister  and  her  husband,  for  their  lives, 
ivbject  to  an  annuity  to  A;  and  after  the  death  of 
the  parents  and  A,  he  directed  the  residue  to  be 
''divided  equally  between  the  daughters  of  his 
•aid  sister,"  and  which  he  bequeathed  **  to  his  said 
i^ees." 

There  was  a  gift  over,  if  no  daughter  of  his  sister 
ihottld  be  then  living. 

The  sister  had  four  daughters  bom  at  the  date  of 
thewUl,  and  another  bom  after  the  testator's  death. 
Some  only  survived  the  tenants  for  life : — Held, 
that  the  residue  was  divisible  among  ail  the  nieces, 
■nd  that  they  took  vested  interests,  subject  to  be 
divested  in  an  event  which  had  not  happened. 
Seeker  v.  Bradley,  &  Bea.  593. 

Bequest  to  A  for  life,  and  after  her  decease  to 
the  testator*s  **  four  children,  the  survivor  or  sur- 
vivors of  them  equally,  or  to  their  heirs  lawfully 
Wgetten."    One  of  the  four  children  died  in  the 


lifetime  of  A  : — Held,  that  his  children  took  one 
fourth  by  way  of  substitution.  Price  v.  Lockky, 
6  Bea.  180. 

Gift  of  residue  to  pay  income  to  widow  for  life, 
subject  to  the  payment  thereout  of  an  annuity  of 
10/.  to  A  for  his  life.  After  the  decease  of  his 
widow,  a  disposition  was  made  of  the  property,  and 
amongst  other  gifts  there  was  one  of  the  dividends 
of  1,000/.  stock,  to  A  for  life :— Held,  that  the  an- 
nuity to  A  ceased  upon  the  death  of  the  widow, 
and  that  A  then  took  the  dividends  on  the  1,000/. 
in  substitution.    Adnam  v.  Colcy  6  Bea.  353. 

Bequest  of  residue  in  trust,  after  payment  of  an 
annuity  of  50/.  to  A  for  life,  to  apply  the  residue  of 
the  interest  towards  the  maintenance  of  the  children 
of  B  until  twenty-one,  and  in  case  of  the  death  of 
A  during  their  minority,  to  apply  the  whole  or  so 
much  as  was  necessary  in  the  same  way,  and  after 
the  death  of  A,  when  such  children  attained  twenty- 
one,  to  transfer  the  principal  to  them.  There  was 
a  gift  over  in  case  there  should  be  no  children  of  B 
living  at  the  death  of  A.  The  fund  was  more  than 
sufficient  to  provide  for  the  annuity :— Held,  that 
the  gift  to  the  children  was  not  confined  to  those 
living  at  the  death  of  the  testatrix.  Gardner  v.  Jametf 
6  Bea.  170. 

A  bequest  of  a  legacy  to  an  individual  for  a 
purpose    expressed    elsewhere,    and    which    pur- 
pose, from  some  unexplained  cause,  is  unknown  to 
the  Court,  creates  such  an  imcertainty,  that  a  court 
of  construction  cannot  declare  the  intention  of  the 
testator.  TTte  Mayor  of  Gloucester  v.  Wood,S  Hare,  131. 
A  testator  bequeathed  one- fifth  of  his  residuary 
personal  estate  to  trustees  upon  trust  for  all  and 
every  the  children  or  child  of  his  son  J  B,  bora  and 
to  be  bom,  and  who,  being  a  son  or  sons,  should 
live  to  attain  twenty-one,  or  being  a  daughter  or 
daughters,  should  live  to  attain  that  age  or  be  mar- 
ried, to  be  equally  divided  between  them  ;  if  more 
than  one,  share  and  share  alike,  as  tenants  in  com- 
mon  ;  and  he  directed  that  the  dividends,  interest, 
and  income  of  the  share  or  expectant  share  of  each 
such  child  should  be  paid  to  his  said  son  J  B  dur- 
ing his  life,  and  after  his  decease,  then  during  the 
minority  of  each  such  child  should  be  retained  by 
his  said  trustees  or  trustee,  and  be  applied  by  him 
or  them,  as  the  event  should  happen,  in,  for,  or  to- 
wards the  maintenance,  clothing  and  advancement 
of  each  such  child,  in  such  proportion,  manner  and 
form  as  his  said  son  J  B,  or,  as  the  event  might 
happen,  his  said  trustee  or  trustees,  should  think  fit. 
At  the  date  of  the  will  and  of  the  testator's  death, 
J  B  had  three  children,  one  of  whom,  a  son,  after- 
wards attained  twenty-one,  married  and  lived  sepa- 
rately from  his  father: — Held,  first,  that  a  trust 
was  constituted  in  J  B  of  the  income,  for  the  main- 
tenance, clothing,  and  advancement  of  his  children, 
which  trust  did  not  terminate  upon  all  or  any  of 
his  three  children  attaining  majority  in  his  lifetime; 
secondly,  that  J  B  was  not  entitled  to  apply  tlie 
income  arbitrarily,  according  to  his  own  will  and 
pleasure  ;  thirdly,  that  he  was  entitled  to  apply  the 
income  of  a  child's  prospective  share  towards  that 
child's  maintenance,  clothing,  and   advancement, 
without  reference  to  his  ability  to  maintain  and 
educate  that  child  ;  and,  fourthly,  that  the  son  who 
had  attained  his  majority  was  not  entitled  to  an 
immediate  transfer  of  one-third  of  the  fund,  iuas- 
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much  as  it  dtd  not  arprpearthat  the  testetor  ittt^iid«d 
to  exclude  after-bom  children,  and  st  ail  eTeikta  be 
did  intend  to  authorize  an  unequal  diatribaticm 
from  time  to  time  of  the  income  for  the  benelit 
of  J  B' 8  children.     Bateman  v.  Forsteff  1  Coll.  118. 

Bequest  of  1 ,0002.  stock  in  a  certain  event,  **  to 
the  person  or  persons  who  would,  under  the  Statute 
of  Distribution  of  Intestates'  Effects,  have  been  en- 
titled to  my  personal  estate,  in  case  I  had  not  dis- 
posed of  the  same  by  will."  The  description  of  the 
legatees  is  not  one  of  persons  merely,  but  of  interesti 
and,  therefore,  their  shares  will  not  be  equal,  bnt 
according  to  the  statute.  Martin  ▼.  Olover,  1  ColL 
269. 

Upon  the  construction  of  a  will, — Held,  that  an 
absolute  gift  of  the  residue  to  the  testator's  widow 
was  cut  down  by  subsequent  expressions,  to  a  life 
interest. 

Held,  also,  that  the  children  of  the  testator's  two 
sons  took  interests  in  the  residue,  per  stirpeg,  Flinn 
V.  Jenkins,  1  Coll.  865. 

Bequest  of  a  ftind  for  A  for  life,  and  after  her 
decease  for  her  children;  followed  by  the  words, 
"  If  she  shall  die  without  issue,  I  give  and  devise 
the  same  unto  and  equally  among  my  surviving 
children  and  their  legal  personal  representativeB, 
share  and  share  alike."  The  testator  had  four 
children  at  the  date  of  his  will  and  his  death,  of 
whom  A  was  one.  A  died  without  leaving  any  child- 
ren, having  survived  the  three  other  children  of  the 
testator: — Held,  first,  that  the  word  "surviving" 
was  to  be  taken  as  meaning  "  surviving,'^  and  not 
"other;"  secondly,  that  the  period  of  survivorship 
was  to  be  referred  to  the  death  of  A,  or  the  period 
of  distribution,  and  not  to  the  death  of  the  testator; 
thirdly,  that  the  words  **  legal  personal  representa- 
tives," were  words  of  representation,  and  not  of  pur- 
chase ;  and  therefore  that  the  fhnd,  on  the  death  of 
A,  fell  into  the  residue.  Tayhrr,  Beverley,  IS  Law 
J.  Rep.  (N.s.)  Ch.  240 ;  1  Coll.  C.C.  108. 

A  testatrix  gave  the  residue  of  her  personal  e^iite 
to  twelve  persons,  or  such  of  them  as  should  be 
living  at  her  decease.  She  then  directed  her  real 
estate  to  be  sold  at  a  certain  time,  and  gave  the  pro- 
duce to  the  same  twelve  persons,  and  three  others,  or 
such  of  them  as  should  be  then  living.  She  then 
added  a  proviso,  that  the  "  share  or  proportion"  of 
S,  one  of  the  twelve  leg&teees,  should  be  settled  to 
her  separate  use  for  life: — Held,  upon  the  con- 
struction of  the  whole  will,  that  the  proviso  applied 
as  well  to  S*s  share  in  the  residue  of  the  personalty 
«s  to  her  share  in  the  produce  of  the  realty.  Cock' 
rill  V.  Pitchforth,  1  Coll.  C.C.  626. 

A  testator,  by  a  will  made  since  the  stAt  1  Vict 
c.  26,  after  directing  payment  of  his  debts  and  be- 
queathing several  specific  articles  at  plate  t6  his 
sister  L,  desired  that  aH  hi«  other  plate,  jewellery, 
books,  pictures^  and  other  property,  except  freehold 
atid  leasehold  property,  should  be  sold,  and  the 
produce,  after  deducting  funeral  and  other  expeiMes, 
be  divided  in  equsl  parts  amttagst  L,  M^  N,  O  «kid 
P.  He  then  directed  that  hts  fVeiehdM'  h(i«4»«hd 
h\i  leasieholds  ("ftome  of  which  Were- held  flir  yews, 
and  others'  for  yeaha  determinfcbltf  on  ltFve»)  should 
b^  kept  in  hand  ahd  let  to  the  be^t  advantage, 
and  the  produee  be  divided  every  httir^ydar  to  the 
above-named  I/,  Mj  N,  O  and  P,  «r  to  their  lawful 
heirs ;  and,  in  case  of  there  being  no  heir,  the  share 


or  aliasBt  t6  ba  divided  in  aqoal  parts  ameiig  the 
surviving  legatees.  The  testator,  at  his  death,  kft 
L  his  heifesa^at-law  and  sale  next-of-kin.  M,  N, 
O  and  P  were  not  related  to  L,  but  were  related  td 
and  capable  of  inheriting  from  each  other.  M  died 
unmarried  in  the  testator^  lifetime: — H^fiist^ 
that  M's  share  of  the  residuary  personal  estate 
lapsed  for  the  benefit  of  the  next-of-kin.  Secondly, 
that  M's  share  of  the  freehold  property  did  sot 
lapse,  but  went  to  the  surviving  devisees;  the  vordi 
"heir"  and  *' lawful  heirs"  referring  to  heirs «f  the 
body,  and  "  or"  being  opnstmed  "  and."  Thiidlj, 
that  M's  share  of  the  leaseholds  for  years  lapsed 
and  fell  into  the  reeadue,  the  worda  "  there  bosg 
no  heir"  referring  to  an  indefinite  fisilareof  ism^ 
and  the  word  **  surviving"  meaning  "  other."  ilar* 
m  V.  DaoU,  1  Coll.  C.C.  416. 

A  testator,  possessed  of  personal  property,  gave 
a  beneficial  and  apparently  absolute  interest  in  it 
to  his  wife,  whom  he  made  his  sole  executrix;  hsft 
with  a  direction  that,  In  case  his  property  shdaU 
be  more  than  she  wanted  to  live  on  for  her  liletane, 
she  was  to  give  weekly  the  remainder  to  the  ttst^ 
torls  two  daughters,  so  long  as  she  lived ;  and  ks 
directed  the  whole  of  his  property  to  be  sold,  sad 
tiie  money  to  be  put  into  the  Bank  of  £nglsiid*  ie 
trust,  as  might  be  thought  best  for  her  and  these  is 
trust: — Held,  that  the  wife  took  beneficiaUy  anieh 
terest  for  life  only,  that  the  gift  to  th«  dangkleo 
was  invalid,  and  that  there  was  an  intestacy  as  Id 
the  beneficial  interest  in  the  capital  after  the  mdovte 
death.     Hudson  v.  Bryonia  1  ColL  C.C.  681. 

A  testator  divided  his  will  into  several  clsosessr 
articles,  which  he  numbered ;  and  after  appointieg 
several  trustees,  and  providing  for  their  sucoessisB, 
he,  by  the  second  article  of  his  will,  bequeathed  to 
his  trustees,  in  trust  for  the  use  of  his  wife  and 
children  as  thereinafter  detailed ;  vis.  all  his  hewe- 
hold  ftimiture,  plate,  medals,  china,  linen,  bsob, 
paintings,  prints,  wines,  provisions*  hones,  tm- 
riages,  cows  and  sheep,  and  all  other  live  and  desd 
stock  in  and  about  his  premises,  with  all  his  res^ 
money  in  his  house  and  at  his  agents  and  bittkea, 
with  all  moniea  due  to  him  at  the  time  of  bis  de- 
cease :  also,  he  gave  and  devised  all  and  eveiy  Us 
dwelling-house  and  mansion,  buildings,  gardeas, 
and  lands,  with  the  appurtenances,  and  sll  his  ksI 
estates,  upon  trust  as  aforesaid,  and  upon  the  nies 
tiiereafter  stated,  that  is  to  say,  all  his  real  estate  is 
and  about  Denuie  Hill,  &c.,  until  the  yowngeatof 
his  surviving  children  attained  the  age  of  Vreatj- 
ilve  rears :  at  ^at  period  he  willed  that  his  fldeit 
surviving  child  should  be  put  into  poesessioa  ef  sll 
his  freehold  and  leasehold  property*  ineludmgtU 
timber  and  underwood,  and  mil  per9onal  prepert0t» 
the  estateM*  By  a  subsequent  article,  he  appoiBted 
his  eldest  son  or  next  surviving  child  in  seaisti^ 
his  residuary  legatee.  There  were  other  clauses  in 
the  will,  and  uso  a  tealaiuentary  writing,  fism 
which  it:  appeared  to  have  been*  principal  object  of 
•  the  testatot  to  give  his  children  the  advantsgeof 
having  the  same  home  for  a  period  after  his  detfh 
as- they  had  enjoyed  in  his  lifetime: — Held, «^ 
these  clauses  taken  all  together,  that  the  eigqyiaest 
and  rants  of  the  testator's  real  estates  deviwd  by 
the  will  belonged  to  the  tesUtoi's  wife  sad  cloldfen 
generally,  (subject  or  not  subject  to  a  discretioaiiy 
power  of  regulation  in  the  trustees)  imtil  the  attain* 
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men!  by  Ae  youngtit  lurYiTisg  child  of  the  age  of 
twenty-fiTQ. 

Held,  also,  that  the  piopeity  described  as  ail  the 
ietUUar^M  nady  mmuy  m  Jdt  home,  ftc,  did  not  be- 
long to  the  xeeidnary  legatee,  and  did  not  fall  within 
the  description  of  ail  personal  property  on  the  eelatee^ 
&c^  but  was  to  be  applied  for  the  benefit  of  the  wife 
and  children. 

A  testator  bequeathed  to  trustees,  for  the  use  of 
his  wife  and  children,  the  interest  of  his  property 
in  the  English  and  French  funds ;  and  he  gave  the 
capital  to  his  aurriving  children,  that  is  to  say,  to 
be  equally  dirided  at  the  period  of  his  eldest  8ur« 
viring  cnitd  attaining  the  age  of  thirty.  By  a 
codicil,  he  bequeathed  to  his  executors,  for  the  use 
of  his  children,  "  whatever  sum  now  stands  in  my 
name,  or  may  hereafter,  in  the  Dutch  funds,  or  any 
other  funde,  including  the  interest  arising  there - 
fton :" — ^Held,  that  the  words  "any  other  funds" 
inelnded  stock  in  the  British  funds.  Montreaor 
▼.  Afonfrvwr,  1  Coll.  C.C.  693. 

A  testator  gave  150ib  to  A  and  B,at  their  respective 
ages  of  twenty-one,  or  days  of  marriage,  which 
should  Stat  happen;  but  in  case  either  of  them 
should  die  without  issue  before  his  or  her  legacy 
■^ould  become  payable,  then  his  or  her  legacy  was 
to  be  paid  to  the  survivor,  and  his  or  her  issue.  The 
testator  then  gave  the  residue  of  his  estate  unto  his 
grand-daughters  C  and  D,  equally  to  be  divided 
between  them ;  and  if  but  one  of  them  should 
attain  twenty-one,  then  the  residue  was  to  go  to 
the  BUXTTVor ;  and  he  declared  that  the  provision 
thereby  made  for  C  and  D  should  not  be  subject 
to  the  controul  of  their  husbands,  but  should  be 
vested  in  his  executors,  in  trust,  for  the  benefit  of 
C  and  D,  and  their  issue  respectively,  until  they 
should  attain  twenty-one,  being  unmarried,  or  if 
married,  until  a  proper  and  adequate  settlement 
should  be  made  upon  them  and  their  issue ;  but  in 
ease  they  should  both  die  before  they  attained 
twenty-one,  and  without  baring  issue,  then  he  gave 
the  residue  over.  C  snd  D  both  lived  to  attain 
twenty-one : — ^Held,  that,  although  the  word  *4ssue" 
in  Uie  bequest  to  A  and  B  could  clearly  only  mean 
ehildren,  yet  it  did  not  follow,  of  necessity,  that  in 
the  sabw^uent  bequest  to  C  and  D  it  must  have 
the  same  limited  construction  put  upon  it ;  but  that 
it  included  all  the  issue  of  C  and  D  living  at  their 
respective  deaths  generally,  and  that  such  issue 
took,  jBer  eopv^tf,  as  tenants  in  common.  Head  v.  Ran- 
d^l/,  2Y.&Coll.C.C.2Sl. 

A  testator  bequeathed  the  residue  of  his  real  and 
personal  estate,  upon  tmst,  for  his  daughter,  abso- 
lutely, upon  her  attaining  twenty-one,  provided 
that  in  ease  his  said  daughter's  decease  should 
happen  before  the  said  age  of  twenlr-one,  and  his, 
the  testator's,  wifo  should  then  be  uring,  then  in 
iutther  tmst  to  pay  her  the  whole  interest  of  the 
leridne  of  his  estate  and  effects ;  and  on  her  decease, 
his  said  daughter  being  dead  before  the  age  of 
twenty- one,  he  derised  to  his  wife  the  house  in  S 
street,  her  heirs  and  assigns  for  ever ;  then  in  fur- 
ther tmst  to  pay  the  produce  of  his  residuary  estate 
nnto  and  amongst  his  nephews  and  nieces,  the  chil- 
dren of  his  sister  Ann,  and  such  of  them  as  should 
be  then  living.  The  daughter  died  without  issue, 
in  the  lifetime  of  the  wife.    The  sister  had  five 


children  living  at  the  death  of  the  daughteri  and 
one  only,  Isaac,  living  at  the  death  of  the  wife  :— 
Held,  that  Isaac  was  entitled  to  the  whole  residue. 
Hetherington  v.  Oakman,  2  Y.  &r  Coll.  C.C.  299. 

A  testator  bequeathed  800^.  to  trustees,  upon 
trust,  to  pay  the  income  to  A  for  her  life ;  and  after 
her  decease,  he  gave  the  principal  to  her  children 
and  their  representatives,  in  equal  shares,  vrith  a 
gift  over,  in  the  event  of  A  dying  without  issue  or 
the  representatives  of  such  issue.  A  left  one  child 
surviving  her,  and  children  and  grand-children  of 
another  child  of  A :  and  A  had  also  had  other  chil- 
dren, who  died  without  issue: — Held,  that  the  sur- 
viving child  of  A  was  entitled  to  one  moiety  of  the 
trust  fund,  and  that  the  other  moiety  was  to  be 
equally  divided  among  the  children  of  the  deceased 
child  of  A.  Jlker  v.  Barton,  12  Law  J.  Rep.  (n.8.) 
Ch.  16. 

A  testamentary  paper  contained  these  words — • 
**  Observing  that  Francu  Beales  and  his  family 
are  my  residuary  legatees  for  all  but  cash  or  monies 
BO  called" : — ^Held,  that  Francis  Beales  and  his  chil- 
dren took  as  joint  tenants,  and  that  promissory 
notes,  long  annuities,  and  Columbian  bonds,  were 
not  included  in  the  words  "cash  or  monies  so 
called."  BeaietY.Crirfordf  13  Law  J.  Rep.  (n.s.)  Ch. 
26;  13  Sim.  592. 

A  testator  directed  that  the  rents  of  his  estate, 
after  payment  of  certain  annuities,  should  be  accu- 
mulated for  five  years,  at  the  end  of  which  time  he 
gave  certain  legacies  out  of  the  accumulations  to 
several  parties,  by  name,  or  as  many  as  were  then 
living ;  and  the  same  sum  to  be  given  at  the  expira- 
tion often  years  from  his  death ;  and  ditto  at  fifteen 
and  twenty  years : — Held,  that  the  legatees  who 
were  living  at  the  end  of  the  first  five  years,  did  not 
take  vested  interests  in  the  legacies  to  be  paid  at 
ten,  fifteen,  and  twen^^  years ;  but  that  the  pay- 
ment at  each  of  those  dates  was  to  be  made  to  such 
only  of  the  legatees  as  should  be  respectively  living 
at  each  time  of  payment  Bruce  v.  Charlton,  13  Law 
J.  Rep.  (n.b.)  Ch.  97  ;  affirming  s.  c.  IS  Sim.  65. 

A  testator  bequealJied  to  his  daughter  a  pecu- 
niary legacy,  to  be  employed  for  her  use,  as  follows : 
the  principal  to  be  invested,  and  the  interest  paid 
to  his  daughter  during  her  life,  and  after  her  de- 
cease the  principal  waa  to  become  the  property  of 
her  children.  The  daughter  died  without  issue : — 
Held,  (reversing  the  decision  of  the  Court  below,) 
that  the  executors  of  the  daughter,  and  not  the 
residuary  legatees  of  the  testator,  were  entitled  to 
the  fund.  Campbell  v.  Brownrigg,  13  Law  J.  Rep. 
(n.s.)  Ch.  7. 

Gift  by  W  to  his  wife  of  all  his  goods,  chattels, 
&o.,  and,  at  her  departure,  for  her  brothers  and 
Bister  and  his  brothers  and  sister,  to  have  equal 
shares  thereof.  At  the  time  of  making  his  will,  W 
had  three  brothers  and  one  sister,  and  at  the  same 
time  his  wife  had  one  brother  and  one  sister  only : 
but  at  the  death  of  the  testator  and  his  wife,  one 
brother  and  one  sister  only  were  living: — Held, 
that  the  surviving  brother  and  Bister  were  entitled 
each  to  one- sixth  of  the  ftind  bequeathed,  and  that 
the  legacies  of  the  deceased  brothers  and  sister 
lapsed  and  were  undisposed  of.  Havergal  v.  Uar^ 
rieon,  13  Law  J.  Rep.  (n.s.)  Ch.  30 ;  7  Bea.49. 

A  testator  devised  all  his  residuary  real  and  per- 
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lonal  estate  to  "all  his  refaitioni  who  might  claim 
and  proYe  their  relationship  to  him  by  lineal 
descent"  The  testator  had  been  married,  had  had 
only  one  child,  who  died  at  the  age  of  three  years, 
and  both  wife  and  child  had  been  dead  several 
years  before  the  date  of  the  will.  There  was  no 
evidence  or  probability  that  the  testator  had,  or 
contemplated  having  any  issne: — Held,  that  his 
next*of-]dn  were  entitled  to  his  real  and  personal 
estate  under  this  devise.  Craik  v.  Lambe,  14  Law 
J.  Hep.  (v.8.)  Ch.  84 ;  1  Coll.  C.C.  489. 

The  testatrix,  by  a  codicil,  dated  in  1836,  gave 
to  "  Mrs.  and  Miss  B,  of  Hammersmith,  widow  and 
daughter  of  the  late  Rev.  Mr.  B,  200(.  each."  The 
claimants  of  this  legacy  were  Mra.  and  Miss  W«  It 
appeared  by  the  evidence  adduced  before  the  Master, 
that  Mra.  W  was  the  daughter  of  the  Rev.  Mr.  B, 
who  died  in  1812,  and  the  widow  of  the  Rev.  Mr. 
W ;  that  the  widow  of  the  Rev.  Mr.  B  died  in  1820 ; 
and  that  there  was  no  other  person  at  Hammer- 
smith answering  the  description  in  the  codicil; 
that  the  testatrix,  who  was  of  great  age,  had  been 
intimately  acquainted  with  Mr.  B,  and  with  the 
claimants  and  Mr.  W;  that,  in  speaking  of  the 
claimants  with  respect  to  her  testamentary  inten» 
tions,  she  waa  in  the  habit  of  calling  them  by  the 
name  of  Mrs.  and  Miss  B,  and,  on  being  reminded, 
always  acknowledged  her  mistake : — Held,  on  ex- 
ceptions to  the  Master's  report,  that  this  evidence  waa 
admissible,  and  that  the  claimants  were  entitled.  Lee 
▼.  Pain,  14  Law  J.  Rep.  (na)  Ch.  346  ;  4  Hare,  201. 

A  testator  gave  his  real  estate  in  trust  for  his  son 
for  life,  and  after  making  several  other  limitations 
over,  the  remainder  was  limited  In  trust  for  his 
own  right  heirs  for  ever.  **  And  as  to  all  leasehold, 
chattemold,  and  personal  estate,  he  bequeathed  the 
aame  to  his  trustees,  in  trust  for  such  person  and 
persons,  in  the  same  order  and  succession,  and  for 
such  and  the  same  estates,  rights,  and  interests,  and 
subject  to  the  same  powers,  provisoes,  and  declara- 
tions before  limited  or  declared,  concerning  his 
freehold  and  copyhold  estates,  so  far  as  the  nsture 
of  the  said  leasehold  and  other  personal  estate' and 
effects,  and  the  rules  of  law  and  equity  would  admit 
of:" — Held,  that  the  ultimate  trust  in  the  leasehold 
and  personal  estate  vested,  on  the  decease  of  the 
testator,  in  his  son,  who  was  his  heir-at-law.  Bcidell 
V.  GoUghtlif,  14  Law  J.  Rep.  (n.s.)  Ch.  109. 

Bequest  of  stock  by  will  to  A,  for  life,  and  after 
her  deoeaae  the  executors  to  lay  it  out  for  the  benefit 
ef  the  children  of  A,  and  when  the  youngest  child 
should  attain  the  age  of  twenty-one,  the  stock  to  be 
divided  between  the  children  equally.  The  will  then 
contained  the  following  proviso : — "  But  no  one  of 
the  said  children  shall  he  allowed,  or  shall  ever  sell 
or  part  with  his  or  her  share  or  interest  in  the  said 
money,  until  it  shall  be  divided :  if  on  proof  of  any 
one  or  more  of  them  having  done  so,  then  his  or  her 
share  will  from  that  time  become  the  property  of 
the  other  children."  All  the  children  attained  twenty- 
one.  One  of  them  then  presented  his  petition  to 
the  Insolvent  Debtors  Court,  and  took  the  benefit  of 
the  act  Afterwards  A  died : — Held,  tlist  under  the 
clause  in  the  will,  and  the  events  that  happened, 
this  child's  share  went  over  to  his  brothers  and 
sisters.  ChurckiU  v.  Marks,  14  Law  J.  Rep.  (ii.s.)  Ch. 
66;  lCoU.C.C.441. 


(B)  Who  mat  take  as  Legatees. 

IfFordswerth  v.  Wood,  4  Law  J.  Dig.  »3 ;  4  M. 
&  Cr.  641.  De  Wilte  v.  De  WUie,  4  Law  J.  Dig. 
334;  11  Sim.  41.  Oa^^im  v.  Bm/smt,  4  Law  J. 
Dig.  334 ;  10  Sim.  426 ;  affirmed,  on  appeal,  k  M. 
&  Cr.  108.  BUwUt  v.  SUuffers,  4  Law  J.  Big. 
335 ;  nom.  BlewUl  v.  Roberts,  10  Sim.  49L] 

The  testator  gave  a  legacy  to  A,  then  a  legacy  to 
his  (A*s)  sister  M,  then  a  legwcy  to  th^  mo^. 
He  then  bequeathed  "  to  the  three  aonta  of  A  sad 
his  sister  M  100^  each''  :•— Held,  that  the  aaoU 
only,  and  not  the  sister,  were  entiUed  to  the  legacies 
of  100/.  each.  Trail  v.  KibhIemkiU,  10  Law  i. 
Rep.  (n.s.)  Ch.  200;  12  Sim.  6. 

A  testator  directed  that  the  residue  of  his  pro- 
perty should  devolve  to  M  S,  and  to  the  cfaUdrea  ef 
J  S,  to  be  equally  divided :— Held,  that  M  S  sad 
the  children  of  J  S  took  in  equal  shsres,  for  ctfita, 
Dowding  v.  Smith,  10  Law  J.  Rep.  (ma)  Ch.  335; 
3  Bea.541. 

A  legacy  was  bequeathed  to  Ai  which  in  esse  of 
her  dei^  was  to  devolve  to  her  children,  with  a  gift 
over  in  the  event  of  their  being  also  dead  at  her 
decease: — Held,  Uiat  the  legacy  was  to  be  psid  ts 
A's  children  living  at  her  deoeaae,  and  that  her 
children  who  died  in  her  lifetime  took  no  intereit 
in  the  legacy.  Citrrts  v.  Gould,  10  Law  J.  Rep.  (xa) 
Ch.304;  4Bea.ll7. 

A  testatrix  directed  the  rents  of  certain  estates  ts 
be  divided  equally  between  four  persons  (one  of 
whom  waa  8  B,  the  widow  of  W  B)  uatU  all  the 
children  of  W  B  should  attain  twenty-one.  The 
estates  were  then  to  be  sold,  and  the  produce  divided 
equally  between  the  three  former  legatees  and  the 
children  of  W  B  who  should  attain  tweaty-ooe. 
And  the  testatrix  bequeathed  the  restdue  of  hsi 
estate,  to  be  equally  divided  between  the  same  three 
persons  and  the  children  of  W  B  who  should  attua 
twenty-one  :-*Held,  that  the  children  of  W  B  wW 
attained  twenty- one  were  entitled  to  one-foaith 
share  of  the  residue,  to  be  equally  divided  amoag 
themselves.  Brett  v.  Morton,  10  Law  J.  Rep.  (x a) 
Ch.  371 ;  4  Bea.  239. 

A  testator  gave  his  residuary  estate  to  his  wift 
for  life,  and  then  to  be  divided  into  three  shareib 
and  he  gave  one-third  between  the  children  of  his 
brother  T  B  living  at  the  death  of  his  wife,  oae- 
third  to  bis  niece  F  Q,  and  the  remaining  one-tfaiid 
to  his  nephew  and  niece,  T  B  and  S  B ;  and  inose 
such,  anv,  or  either  of  them  should  die,  hsviag 
left  a  child  or  children  surviving  them,  he  declarra 
that  the  expectant's  share  should  go  between  his 
or  her  children.  T  B's  children  all  died  in  the  life- 
time of  the  widow,  but  some  left  children: — field, 
that  the  latter  were  entitled  to  the  first-meatisucd 
one-third.  Carey  v.  Whiitimgkaai,  11  Law  J.  Bej^ 
(n.8.)  Ch.  334;  $  Bea.  268. 

A  testator  bequeathed  the  interest  of  the  resdae 
of  his  estate  to  A  for  life,  and  directed,  that  after  ths 
deaUi  of  A,  the  residue  should  be  paid  unto  and  1* 
the  use  of  N  V  and  M  B,  and  be  equally  divided 
between  them,  share  and  share  alike,  if  living,  hat 
if  dead,  to  go  and  be  equally  divided  to  and  amoo^ 
the  respective  next  legal  representatives  of  the  said 
N  V  and  M  B,  share  and  shaie  alikec  N  V  sad 
M  B  died  in  the  lifeUme  of  A :— Held,  first,  that 
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hy  the  tsnn  "  next  legal  representatiTes,"  the  next- 
of-kiD,  according  to  the  Statutes  of  Distribution, 
were  intended;  secondly,  that  the  fund  was  to  be  di- 
vided between  them  perttirpeSf  and  not  per  capita; 
and,  thirdly,  that  the  persons  who  were  to  take  were 
to  be  ascertained  at  the  time  of  the  distribution  of  the 
fond,  and  not  at  the  time  of  the  death  of  the  tes- 
tator. Booth  y.  Fhartf  13  Law  J.  Rep.  (h.8.)  Ch. 
147;  ICoU.  C.C.6. 

A  testator  bequeathed  the  income  of  his  residuary 
estate  to  his  wife  for  her  life ;  and  after  her  decease, 
the  residuary  estate  was  to  be  equally  divided  among 
his  brothers  and  sisters  and  the  brothers  and  sisters  of 
his  wife.  And  he  directed  that  in  case  of  the  death  of 
any  of  his  residuary  legatees  before  his  or  her  share 
should  become  payable,  leaving  issue,  such  issue 
should  take  that  share  equally : — Held,  that  the 
grandchildren  of  any  of  the  cesiduary  legatees  who 
died  before  his  or  her  share  became  payable,  were 
entitled  equally  with  the  children.  Boda¥mrth  v. 
Addy,  11  Law  J.  Bep.  (n.b.)  Ch.  382. 

A  testatrix  bequeathed  her  residue  to  A  T ;  alter 
A  T's  death,  to  be  divided  between  S  L  and  M  S, 
the  daughters  of  her  sister  £  S,  and  £  B,  the  daugh- 
ter of  her  sister  S  M,  and  her  children.  £  B  had 
eight  children  living  at  the  testatrix's  death,  and 
one  bom  afterwards  and  during  A  Ps  life : — Held, 
that  the  residue,  on  A  T's  death,  was  divisible 
equally  amongst  S  L,  M  S,  and  £  B  and  her  nine 
ehildren.    London  v.  JBhekmoref  10  Sim.  626. 

A  testator  bequeathed  his  residue  to  the  children, 
then  living,  of  T  B  and  W  C,  and  the  lawful  issue 
then  living  of  such  of  their  children  as  were  dead, 
as  tenants  in  common,  so  nevertheless  that  such 
ioome  should,  as  amongst  themselves,  take  as  tenants 
in  common  and  per  etirpet  and  not  per  capiiOf  it  being 
his  intention  that  such  issue  should  have  only  the 
diares  which  their  respective  j9amU«  would  baYe  been 
entitled  to,  if  living: — Held,  that  the  word  "  issued* 
must  be  taken  in  the  restricted  sense  of  "  children." 
Prmon  v.  Osborne,  1 1  Sim.  132. 

A  testatrix  bequeathed  1,800/.  to  trustees  in  trust 
as  to  one-third  for  such  of  the  children  of  A  S  then 
deceased  as  should  be  living  at  the  testatrix's  death, 
in  trust  as  to  the  remaining  two- thirds  for  the  chil- 
dren of  S  T  and  T  P  living  at  the  same  time.  S  T 
had  g^randchildren  but  no  child  living,  either  at  the 
date  of  the  will  or  at  the  testatrix's  death ;  but  A  S 
and  T  P  had  each  of  them  children  living  at  those 
times: — Held,  that  the  grandchildren  of  S  T  could 
not  claim  the  benefit  of  the  trust  Moor  v.  Raisbeckf 
12  Sim.  128. 

A  testator  directed  his  residuary  real  and  personal 
estate  to  be  divided  by  his  trustees,  in  such  shares 
and  St  such  times  as  they  should  think  proper^ 
amongst  his  nephews.  A,  B,  and  C,  and  his  other 
nephews  and  nieces,  sons  and  daughters  of  his  late 
sisters,  T  and  H,  who  shonld  be  living  at  his  de- 
eease,  and  the  children  of  any  other  such  nephews 
and  nieces  who,  having  died  in  his  lifetime,  had  left 
issii&  There  were  several  children  and  children  of 
deceased  children,  both  of  T  and  H,  living  at  the 
testator's  death.  The  trustees  not  being  able  to 
agree  as  to  the  division  of  the  property,  the  Court 
ordered  it  to  be  divided  amongst  the  children  and 
the  children  of  deceased  children  of  T  and  H,  per 
ee^ia,     Tomlm  v.  Halfield,  12  Sim.  167. 

A  legacy  was  given  to  the  Provost  and  Fellows 


of  Queen's  College.  The  proper  name  of  the  cor- 
poration was,  the  Provost  and  Scholars: — Held, 
that  the  Provost  and  Scholars  were  entitled.  Queen* o 
College  V.  Sutton,  1 1  Law  J.  Rep.  (n.s.)  Ch.  198  ;  12 
Sim.  521. 

A  testator  appointed  A  and  B  executors,  and 
after  giving  certain  legacies  he  gave  A  SOOL  and 
B  500/L  The  executors  renounced: — Held,  that 
they  were  not  entitled  to  their  legacies.  Calvert  v. 
&66on,  4  Bea.  222. 

A  testator  appointed  A  B  and  C  D  trustees  and 
executors  of  his  will.  By  a  codicil  he  bequeathed 
to  each  of  the  trustees  named  in  his  will  the  sum 
of  6,0001  on  condition  that  he  accepted  the  trusts 
thereof.  By  a  subsequent  codicil  he  revoked  all 
that  part  of  his  will  which  related  to  C  D,  and 
requested  £  F  to  undertake  and  fulfil  the  same 
purposes  and  intentions,  and  on  the  same  conditions, 
for  the  effecting  of  which  he  had  appointed  the  said 
C  D.  By  a  subsequent  codicil  he  revoked  the 
appointment  of  A  B  and  C  D  as  trustees  and  exe- 
cutors and  all  legacies  to  them,  and  he  nominated 
£  F  executor  and  trustee  thereof : — Held,  that  £  F 
was  entitled  to  the  legacy  of  5,000/.  Radbum  v. 
/«m«,3Bea.450. 

Bequest  of  8002.  to  the  five  eldest  diildren  of  the 
testatrix's  cousin,  A  B,  and  200/.  to  the  three  re* 
mainlng  children  of  her  uncle,  A  B.  The  testatrix 
had  a  cousin  and  an  uncle  of  that  name.  Th# 
cousin  had  seven  children  and  the  uncle  one,  bat 
he  had  three  remaining  grandchildren,  one  other 
having  died  : — Held,  that  the  three  younger  chil- 
dren of  the  cousin  were  entiUed  to  the  200iL  Bris^ 
tow  V.  Bristow,  5  Bea.  289. 

A  testator  gave  150/.  a-year  to  such  of  his  relsk 
tions  as  his  widow  should  deem  requiring  and  most 
meriting  relief : — Held,  that  a  widow  of  the  testa-' 
tor's  brother  was  not  an  object;  and  the  widow 
having  given  a  portion  to  such  widow,  and  the  re- 
mainder to  the  relations, — Held  also,  that  a  relative 
to  whom  no  part  had  been  appropriated,  and  who 
did  not  shew  himself  to  possess  tiie  qualification, 
had  no  right  to  question  the  misappropriation.  HaT'^ 
vey  V.  Harvey,  5  Bea.  134. 

A  testator  bequeathed  several  legacies,  and» 
amongst  others,  to  S  W  14^000/.,  <'and  to  the  latter 
genUeman's  family  6,000/."  S  W  had  six  children^ 
all  living  at  the  date  of  the  testamentary  instrument, 
and  at  the  death  of  the  testator,  and  no  other  issue: 
— Held,  that  such  six  children  were,  as  joint  tenants, 
exclusivelv  entitled  to  the  legacy  of  6,0001.  ff^ood 
^.fVood,3'llue,e5, 

A  testator  by  his  will  gave  to  his  granddaughter  €S 
whom  he  described  as  the  eldest  daughter  of  his,  the 
testator's,  daughter  I,  an  annuity  of  100/.  for  her  life, 
in  case  she  should  attain  the  age  of  eighteen  ye^rai 
He  also  gave  to  his  grandson  C,  second  son  of  hk  saidr 
daughter  I ,  the  sum  of  2,000/.,butin  caseheshouid  die 
under  twenty-one,  then  he,  the  testator,  bequeathed 
the  said  sum  to  his  said  granddaughter  O.  1^0' 
testator  then,  having  given  other  legacies  andannu^ 
ities,  which  as  well  as  the  gifu  of  0  were  ohatgei 
on  bis  real  estate,  bequeathed  the  residue  of  his 
personal  estate  and  effects  in  trust  for  such  child  of 
his  said  daughter  I  as  should  first  attain  the  age  of 
twenty-oneyears,forhisorherabsoluteu8e  and  benefit* 
He  then  devised  his  real  estates  io  trust  lor  his 
grandson  H,  the  eldest  son  of  his  daughter  I,  fof 
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life,  with  remainders  in  strict  settlement ;  and  by  a 
codicil  he  bequeathed  to  his  daughter  and  her  hus- 
band the  use  of  his  plate,  linen,  and  furniture,  so 
long  as  they  should  reside  in  and  occupy  his  house 
at  £  (in  which  he  had  a  life  interest),  with  a  direc- 
tion that  after  their  dec<^ase,  or  ceasing  to  reside, 
the  said  books,  &c.  should  remtun  and  hi  held  upon 
the  same  trusts  and  purposes  as  he  had  by  his  will 
declared  concerning  his  residuary  personal  estate : 
G  was  the  eldest  child  of  the  testator's  daughter  I, 
and  attained  the  age  of  twenty-one : — Held,  that  she 
was  entitled  to  the  residue  of  the  testator's  personal 
estate.    Shipperdson  v.  Tower,  1 Y.  &  Coll.  C.  C.  441 . 

A  testator  devised  and  bequeathed  his  real  and 
personal  estate  (subject  to  certain  trusts,  for  the 
benefit  of  his  wife)  to  his  son  absolutely ;  but  if  his 
son  should  die  under  twenty- one,  without  issue,  the 
testator  gave  the  same  to  his  wife  during  her  widow- 
hood, with  remainder  (subject  to  certain  legacies) 
as  she  should  by  will  appoint ;  and,  in  dcMult  of 
appointment,  or  in  case  she  should  marry  again 
after  the  testator's  decease,  he  directed,  that,  from 
and  after  the  second  marriage  or  decease  of  his  wife, 
which  should  first  happen,  a  moiety  of  the  trust 
estate,  or  so  much  thereof  as  the  appointment 
should  not  extend  to,  should  be  held  in  trust  for  all 
and  every  the  daughter  and  daughters  who  should 
be  then  living  of  his  sister,  Mary  Mills,  and  the 
issue  then  living  of  such  of  them  as  should  be 
then  dead,  equally  amongst  them  per  ttirpes. 
The  testator's  son  died  under  twenty-one,  without 
issue,  in  the  testator's  lifetime ;  and  the  testator's 
wife  also  died  in  his  lifetime : — Held,  that  the  time 
of  the  testator's  death  was  the  period  at  which  the 
persons  entitled  to  take  under  the  said  residuary 
bequest  were  to  be  ascertained ;  that,  notwithstand- 
ing a  daughter  of  Mary  Mills  was  dead,  at  the 
date  of  the  will,  the  children  of  such  daughter, 
having  survived  the  testator,  were  entitled  per 
stirpes  to  a  share  of  the  said  moiety  of  the  residuary 
estate;  that  the  children  of  a  daughter  of  Mary 
Mills,  such  daughter  being  living  at  the  death  of 
the  testator's  wife,  but  having  died  in  the  lifetime 
of  the  testator,  were  also  entitled  per  stirpes  to  an 
equal  share  of  the  said  moiety  of  such  residuary 
estate ;  and  that  the  share  of  the  child  of  a  daughter 
would  not  lapse  by  the  death  of  such  child  in  the 
lifetime  of  the  testator,  but  the  entire  share  of  the 
class  would  be  divisible  amongst  the  children  be- 
longing to  such  class  who  survived  the  testator. 
GaskeU  r.  Holmes,  8  Hare,  438. 

Under  a  gift  in  a  will,  to  **  my  other  servants 
500/.  each,"  a  person  in  the  service  of  the  testator, 
at  the  date  of  the  will,  but  who  had  left  it  before  his 
death,  is  entitled  to  a  legacy  of  500i.  Parker  v. 
Marehant,  1 1  Law  J.  Rep.  (n.s.)  Ch.  223 ;  1 Y.  &  Coll. 
C.C.  290 ;  confirmed  on  appeal,  12  Law  J.  Rep. 
(N.8.)Ch.385. 

Bequest  of  residue  to  A  for  his  life,  and  his  heirs 
male  after  him ;  and  if  he  should  not  leave  any  son, 
then  to  go  tO|J3  and  his  heirs  male.  Upon  the 
death  of  A  without  leaving  male  issue,  the  limitation 
to  B  takes  efiTect  ManseU  v.  Grocet  2  Y.  &  Coll. 
C.C.  484. 

^  A  testator,  by  his  will,  directed  that  the  profits  of 
bis  share  of  a  leasehold  colliery  should,  during  the 
time  that  the  same  was  worked  or  workable,  be 
C^qually  divided  amongst  "  his  wife  and  children. 


and  their  children  after  them  respeetiTely:*' — 
Held,  upon  the  construction  of  the  whole  wiU,  that 
the  words  *'  their  children  after  them  respectivdy" 
were  words  of  limitation.  SnmobaU  t.  ProtUr^ 
2  Y.  &  ColL  C.C.  478. 

A  testator  bequeathed  one  moiety  of  a  ram  «f 
money  to  the  children  of  A,  and  the  other  motetjr 
to  the  children  of  B.  At  the  testator's  death,  A 
had  six  legitimate  and  two  illegitimate  chi]dRii» 
and  B  had  one  legitimate  and  three  iUegitimatie 
children,  and  the  illegitimate  children  of  B  were 
named  in  the  will  in  relation  to  another  bequest: 
— Held,  that  the  legitimate  children  of  A  woe 
entitled  to  one  moiety  of  the  fund,  and  all  the 
children  of  B,  whether  legitimate  or  not,  veve 
entitled  to  the  other  moiety. 

A  testator  bequeathed  a  sum  of  money  to  the  chil- 
dren of  A,  lawfully  to  be  begotten,  including  her 
daughter  £,  aged  alraut  fourteen.  £  was  iUegiti- 
mate,  and  A  had  no  other  child  of  that  name:-^ 
Held,  that  £  was  entitled  to  share  in  the  faad. 
Meredith  v.  Farr,  2  Y.  &  ColL  C.C.  525. 

Testator  bequeathed  a  residuary  fund  to  trustees^ 
upon  trust,  to  apply  the  dividends,  for  the  main- 
tenance  of  his  children,  until  the  youngest  should 
attain  twenty-one,  and  then  to  divide  the  sane 
equally  between  B,  D,  £,  and  F,  children  by  his 
former  wife,  and  G  and  H,  children  by  his  preacat 
wife,  "  and  such  other  child  or  childrem  et  wsighi  ie 
living,  or  as  bis  said  wife  might  be  enceinte  with  at 
his  decease."  The  testator,  at  hia  death,  left  two 
other  children,  besides  those  named  in  his  will, 
viz.  A  and  C,  who  were  children  by  his  first  mar- 
riage : — Held,  under  all  the  circumstances  of  tiw 
case,  that  they  took  no  interest  in  the  funA  Stmeers 
V.  Barnard,  2  Y.  &  ColL  C.C.  539. 

Upon  the  construction  of  a  will, — Held,  that  the 
residue  of  the  testator's  personal  estate  devolved  to 
his  coQsins-gerraan  living  at  his  death,  except  that 
the  issue  of  any  cousin  dying  between  the  date  ef 
the  will  and  the  death  took  the  prospective  shaie 
of  the  parent.    Cort  v.  Winder,  1  Coll.  320. 

A  testator,  by  his  will,  directed  the  income  of  one 
half  of  his  personal  estate  to  be  paid  in  equal  aharcs 
to  the  eldest  sons  of  his  sisters  £  and  M.  At  the 
date  of  the  will  an  eldest-bom  son  of  M  was  living, 
but  he  afterwards  died  in  the  testator's  lifetiflM^ 
leaving  a  second-bom  son  of  M  surviving  him. 
After  his  death,  and  with  knowledge  of  it,  the  tes- 
tator, by  a  codicil,  directed  the  trustees  of  his  will 
to  divide  a  certain  sum  among  all  the  children  then 
living  of  his  sisters  £  and  M,  with  the  exception  of 
the  two  provided  for  in  his  will ; — Hdd,  mat  the 
second-bom  son  of  M  took  the  share  given  by  the 
will  to  her  eldest  son.  Thompson  v.  Thompsemt 
1  ColL  388. 

A  testator  bequeathed  one  moiety  of  his  residnuy 
personal  estate  to  trustees,  upon  trust  to  pay  die 
interest  and  dividends  equally  amongst  snch  of  his 
children  as  should  be  living  at  a  certain  period,  for 
their  lives ;  and,  after  the  death  of  any  of  thsB* 
upon  trust  to  stand  possessed  of  a  proportjooate 
share  of  tlie  fund  for  the  use  of  the  issue  of  the  child 
or  children  so  dying,  absolutely.  "  But,  in  case  of 
such  child  or  children  dying  without  leaving  issue, 
then  upon  trust  to  stand  possessed  of  the  proportion* 
ate  share  of  the  child  so  dying,  in  trust  for,  and 
equally  to  be  divided  between  and  amongst,  »y 
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odier  cMldren  then  liTing,  anA  the  isme  &f  tuck  qf 
ikem  as  may  then  he  dead,  such  issue  neyertheless 
only  taking  the  share  their,  his,  or  her  parent  would 
have  taken  if  living."  H,  one  of  the  children  of  the 
testator,  who  was  living  at  the  period  of  distribution, 
4ie4,  leaving  issue  a  daughter,  who  died  without 
iMiw.  Afterwards  W  and  A,  two  other  of  the  tes- 
tsftox's  children,  died  without  issue : — Held,  that  the 
daughter  of  H  took  no  interest  in  IIm  shares  of  W 
aad  A.    McGregor  v.  M*Oregor,  2  Coll.  C.C.  192. 

The  testatrix  gave  000/.  to  her  executors  in  trust 
for  M  for  Kfe ;  and  after  the  decease  of  M  she  gave 
die  Bald  sum  of  600L  unto  all  and  every  the  child 
aad  ohilcfapes  oi  M  who  should  be  living  at  his  de- 
iMMse,  share  and  diare  alike.  M  predeceased  the 
testatrix,  leaving  three  children,  two  of  whom  only 
miivived  tiie  testatrix :  — Held,  that  this  was  a  gift 
to  th»  ohildven  of  M  who  survived  him  as  a  class ; 
and  that  the  two  who  survived  the  testatrix  were 
entitled  to  the  legacy  in  equal  moieties.  Lee  v.  Pain, 
14  Law  J.  Rep.  (11.8.)  Ch.  S46 ;  4  Hare,  201. 

(C)  What  Pbops&ty  fabsbs. 

[Ftyer  v.  Ranken,  4  Law  J.  Dig.  388 ;  1 1  Sim.  50. 
Waimm  v.  Haye9,  4  Law  J.  Dig.  838 ;  5  M.  &  Cr. 
ISS.] 

Under  a  gift  in  a  will  to  A,  of  *'an  my  jewels, 
plate,  tinen,  china,  carriages,  wines,  and  other 
goods,  chattels  and  efi^s  whatsoever,  as  her  own 
goods  and  chattels  for  ever,"  not  merely  goods  and 
chattels  of  the  same  nature  with  jewels,  &c.,  but 
all  the  personal  property  of  the  testator  not  other- 
wise disposed  of,  passes  to  A. 

Balances  in  bankers'  hands  held  to  pass  under 
the  gift  of  ready  money. 

Whether  under  a  specific  bequest  of  '*  ready 
ntoney,  securities  for  money,  and  money  in  the 
fands,"  these  items,  as  they  stood  at  the  date  of  the 
will,  or  as  they  stood  at  the  testator's  death,  pass, 
qmmr€.  The  decree,  at  the  first  hearing  of  the 
c«Q8e,  having  directed  the  Master  to  inquire  only 
as  to  those  items  at  the  death,  the  Court  is  pre- 
chided,  on  further  directions,  from  entering  into  the 
question. 

The  testator  devised  to  A  and  B,  and  their  heirs, 
divers  freehold  estates,  and  "all  other  his  mes- 
suages, lands,  tenements,  and  hereditaments,  which 
n»ight  not  be  particularly  described  in  his  will." 
Whether  chattel  leaseholds  passed  under  this  de- 
vise, qiuBre, 

Under  a  gift  in  a  will,  of  all  "my  securities  for 
nxmey"  all  the  arrear  of  interest  due  at  the  death 
of  the  testator  passes  to  the  legatee.  Parker  v. 
MarekOHtt  11  Law  J.  Rep.  (n.8.)  Ch.  228;  1  Y.  & 
Coll.  C.C.  290. 

A  testator,  by  his  will,  after  directing  all  his 
debts  to  be  paid,  and  giving  several  legacies  of 
sfioek  and  pecuniary  legacies  to  a  large  amount, 
then  gave  and  bequeathed  to  A  and  B  all  the  rest 
and  residue  of  his  ready  money,  securities  for 
maoey  and  monies  in  the  ftinds,  upon  certain  trusts. 
He  then  disposed  of  his  real  estates,  and  of  his 
plate,  carriages,  &c.  to  other  parties: — Held,  that 
balances  in  his  bankers*  hands  passed  under  the  gift 
of  ready  money.  Ibid.  12  Law  J.  Rep.  (n.s.)  Ch. 
38d. 

Under  a  bequest  of  household  furniture,  fix- 
tures belonging  to  tlie  testator  in  a  leasehold  house 
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occapied  by  him  will  pass.  Paton  v.  Sheppard, 
11  Sim.  186. 

By  a  codicil  to  bis  will,  A  gave  to  the  Countess 
de  Z.  ''all  the  goods  and  chattels,  plate,  linen, 
money  at  the  bankers%  horses,  carriages,  &c.  he 
might  die  possessed  of  at  Milan  or  in  Lombardy, 
on  condition  that  she  paid  3,000^  to  C  D."  At  the 
time  of  his  death,  A  was  possessed  at  Milan  of 
Polish  and  Austrian  negotiable  securities,  passing 
bjr  deBvery: — Held,  that  the  same  did  not  pass  to 
the  Countess  by  the  codicil.  The  Marquis  qf  Bert- 
fart  y.  Lord  Lowther,  13  Law  J.  Rep.  (n.s.)  Ch.  41; 
7  Bea.  1  and  107. 

A  gift,  by  win,  of  all  the  interest  of  the  testatrix 
in  certain  stock,  followed  by  a  codicil,  directing 
that  a  debt  owing  to  her  should,  at  her  death,  be 
laid  out  in  the  same  stock,  will  not  pass  the  amount 
of  the  debt  to  the  legatee  of  the  stock.  Havard  v. 
Price,  2  Hare,  98. 

A  bequest  of  portraits  of  S  and  of  several  other 
persons,  held  to  pass  a  very  large  piuntingi  in  which 
S  was  represented  on  horseback,  togeUier  with 
several  other  objects;  and  that,  although  the  testa- 
tor also  possessed  a  portrait  of  S  which  was  of  the 
same  size  as  the  portraits  of  the  other  persons  who 
were  named  in  the  bequest  The  Duke  qf  Leeds  v. 
Earl  Amhertt,  14  Law  J.  Rep.  (i^.s.)  Ch.  73;  13 
Sim.  459. 

A  testatrix  bequeathed  to  A  and  B,  by  one  will, 
200^  3^  per  cent,  stock.  She  afterwards  increased 
the  200/.  stock  to  479^  stock,  and  subsequently  sold 
out  the  whole,  and  invested  part  of  the  proceeds  in 
251,  per  annum  long  annuities.  By  another  will, 
the  testatrix  copied  the  clause  in  her  first  will, 
giving  the  sum  of  200/.  stock  as  before,  having  no 
other  stock  than  the  long  annuities: — Held,  that 
the  misdescription  did  not  prevent  the  long  annui- 
ties from  passing  under  the  will.  King  v.  Wright, 
14  Law  J.  Rep.  (n.8.)  Ch.  214. 

(D)  WflAT  Interest  vests. 

(a)  Ahtoittte, 

By  his  will,  Sir  H  C  I,  Bart  devised  the  rever- 
sion in  fee  of  his  mansion-house  at  Denton  Park, 
&c.,  to  the  use  of  his  brother,  C  I  (afterwards  Sir 
C  I,  Bart)  for  life,  with  remainder  to  trustees,  &c., 
with  remainder  to  the  use  of  the  first  and  other  sons 
of  C  I  successively,  in  tail  male,  with  remainder  to 
the  use  of  J  T  I,  in  like  manner,  in  strict  settle- 
ment, with  remainder  to  the  use  of  his  own  daughters 
successively,  in  tail  male,  with  other  remainders 
over  for  life  and  in  tail,  with  remainder  to  his  own 
right  heirs.  Sir  H  C  I  then  proceeded  as  follows : 
**  I  give  and  bequeath  unto  W  C  and  M  "W,  their 
executors,  administrators,  and  assigns,  all  my  plate, 
pictures,  books,  and  household  furniture  in  and 
about  my  dwelling-house  at  Denton  Park,  upon 
trust  to  permit  the  same  to  be  used  and  enjoyea  by 
the  person  and  persons  who  for  the  time  beinsr  shall 
be  entitled  in  possession  to  my  said  mansion-house, 
under  or  by  virtue  of  the  settlement  made  upon  my 
marriage,  or  of  the  limitations  contained  in  this 
my  will,  until  a  tenant  in  tail,  of  the  age  of  twenty- 
one  years,  shall  be  in  the  possession  of  my  said 
mansion-house,  and  then  the  s^d  plate,  pictures, 
books,  and  household  furniture,  are  to  go  and  belons 
to  such  tenant  in  tail;"  and  Sir  H  C  I,  by  his  will,  ^ 
gave   his  residuary  personal   estate  to  the  person 
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who,  at  bis  decease,  (and  who  was  his  brother  C  I) 
ahoald  be  entitled  in  possession  to  the  mansion- 
house  at  Denton  Park;  and  he  appointed  his 
brother  C  I  the  executor  of  his  will  :•— Held,  that 
the  gift  of  the  **  plate, jpicturee,"  &c.,  so  far  as  it 
was  framed  to  take  enect  after  the  death  of  C  I, 
was  void;  and  that  C  1  took  absolutely  the  subject 
of  the  specific  gift.  Ihbetton  ▼.  Ihhetton^  10  Law  J. 
Rep.  (K.8.)  Ch.  40;  5  M.  &  Cr.  26;  affirming  s.c. 

10  Sim.  495. 

A  testator  bequeathed  the  residue  of  his  personal 
estate  to  trustees,  upon  trust,  to  raise  therefrom 
5,000/.  for  his  daughter  £,  and  to  place  out  his 
aaid  daughter's  legacy  at  interest,  and  pay  the 
dividends  to  her  during  her  life,  for  her  separate 
use;  and,  after  her  decease,  he  bequeathed  the 
legacy  so  given  to  her  children.  And  he  autho- 
rized her,  if  she  married,  to  appoint  the  interest  to 
her  husband  for  his  life,  if  he  survived  her.  And 
if  his  personal  estate  should  not  be  sufficient  to 
raise  the  legacy  so  given  to  his  said  daughter,  then 
he  authorized  it  to  be  raised  out  of  certain  real 
estates.  By  a  deed  of  appointment,  of  even  date 
with  the  will,  the  testator  and  his  wife  charged  cer- 
tain other  real  estates  with  1,950^,  in  favour  of 
their  said  daughter,  upon  the  same  trusts  as  were 
expressed  in  the  will,  with  an  ultimate  gift  over,  in 
default  of  children, to  the  daughter  absolutely.  And 
l)y  a  codicil,  also  of  the  same  date,  after  reciting 
the  appointment,  the  testator  directed  that  this 
1,950/.  should  be  taken  as  part  of  the  legacy  given 
to  her  by  the  will,  and  charged  the  residue  on  cer- 
tain real  estate.  l*he  testator^s  personal  estate  was 
exhausted  by  the  payment  of  his  debts.  The 
daughter  died  unmarried: — Held,  that  she  took  an 
absolute  interest,  not  only  in  the  1,950/.  appointed 
by  the  deed,  but  also  iu  the  remainder  of  the  5,000/. 
given  by  the  will.  Mayor  v.  Townsendf  10  Law  J. 
Rep.  (N.8.)  Ch.  216 ;  3  Bea.  443. 

A  testator,  resident  abroad,  gave  a  legacy  to  A, 
or,  in  case  of  his  decease,  at  his  decease  to  be  equally 
divided  amongst  his  children;  he  gave  other  legacies 
in  similar  terras  to  B  £,  &c. ;  and  he  directed 
these  sums  to  be  paid  to  the  above  persons  then 
residing  in  Wales;  and  he  appointed  executors  in 
trust  to  send  them  to  the  respective  individuals 
within  six  months: — Held,  that  the  parents  took 
absolute  interests.    Arthur  v.  Hughet,  4  Bea.  506. 

A  testator  devised  to  his  four  sons,  in  trust,  to 
pay  an  annuity  to  his  widow,  and  on  her  death, 
or  second  marriage,  to  divide  equally  between  his 
said  sons  and  his  two  daughters ;  and  on  the  de- 
cease of  either  of  his  sons  or  daughters,  or  the 
children  of  his  sons  or  daughters,  then  to  their 
children ;  and  in  case  any  person  becoming  entitled 
to  his  property  should  attempt  to  sell  it,  then  he 
should  forfeit  his  share : — Held,  that  the  first  takers, 
the  children  of  the  testator,  each  took  his  share  ab- 
aolutely,  anbject  to  the  annuity.  BartUtt  v.  Bartleti, 

1 1  Law  J.  Rep.  (n.8.)  Ch.  1 1. 

A,  by  his  will,  gave  a  leasehold  house  to  his  son 
R;  "should  he  die  without  heir  or  will,  the  profits 
of  the  said  house  to  be  divided  amongst  all  my 
grandchildren,  with  the  consent  of  his  mother' ' : — 
Held,  an  absolute  gift  to  R,  and  that  on  his  death 
intestate,  and  unmarried,  it  passed  to  his  personal 
representatives,  Crreen  v.  Harvey ^  11  Law  J.  Rep. 
(N.8.)Ch.290;  1  Hare,  428. 


A  testator,  by  his  will,  gave  two*thirds  of  Ui 
residue  to  his  eldest  son,  with  a  fpfi  over,  in  case 
he  died  under  twenty-five  and  nnmairied ;  and  he 
gave  the  remaining  one- third  to  his  second  son,  in 
similar  terms.  By  a  codicil,  he  revoked  so  mueh 
of  his  will  as  related  to  the  distribution  of  Us  re- 
sidue, and  gave  to  his  second  son  20,000t  sterling, 
in  lien  of  his  one-third  of  the  residae,  and  he  ap- 
pointed his  eldest  son  residuary  legatee: — HcU, 
that  the  gift  of  the  20,000/.  was  absolvte,  and  not 
subject  to  the  same  limitations  as  the  one-third  of 
the  residue.     Alexander  v.  Alexander,  5  Bea.  513. 

A  testator  gave  all  his  personal  estate  to  his  wife 
for  her  life,  and  then  to  his  sister  for  her  life,  snd 
then  to  the  eldest  son  of  G  B,  and  afterwards  to  his 
second,  third,  or  any  later  sons;  and  then  to  the 
eldest  and  other  sons  successively  of  C,  Imt  sO 
those  subject  to  legacies.  He  then  beqneathcd 
several  annuities  and  legacies,  and  directed,  that  if 
the  legacies  and  conditions  of  his  will  wen  not 
complied  with,  the  advantages  of  it  were  to  go  to 
the  next  person  in  succession.  He  made  thxrteoi 
codicils,  by  which  he  bequeathed  several  odier 
annuities  and  legacies,  and  in  default  of  paymnt 
the  penalties  of  his  will  were  to  be  enforoed  upon 
** those  that  inherited  his  personal  estate,'*  "those 
that  had  his  personal  estate,"  "  his  hdis  of  his  pef- 
sonal  estate,"  "  whoever  had  his  personal  estate:*' 
— Held,  that  the  eldest  son  of  G  B  tock  an  absolute 
interest  Byng  v.  Lord  Strafordy  12  Law  J.  RejL 
(n.8.)  Ch.  169;  5  Bea.  558. 

A  testatrix  gave  and  bequeathed  3,000/.  bank 
stock,  snd  all  her  furniture,  goods,  and  chattels,  to 
trustees,  their  executors,  administrators,  and  asogns, 
in  trust  for  her  daughter  for  life,  for  her  sepsrate 
nse,  and,  after  her  decease,  unto  snd  to  the  use 
of  the  heirs  of  the  body  of  her  daughter ;  bat  in 
case  her  daughter  sbonld  die  without  lesviog 
any  lawful  issue  living  at  her  death,  then  over: — 
Held,  that  the  whole  chattel  interest  vested  ia  the 
truatees;  and  there  being  nothing  to  restrain  the 
general  intent  of  the  words  "  heirs  of  the  body,** 
Sie  heir-at-law  of  the  tenant  for  life  took  an  absolute 
interest  in  the  bank  stock,  furniture,  &c.  yimdam 
V.  Bathnrtt,  12  Law  J.  Repu  (11.6.)  Gb.  319;  IS 
Sim.  374. 

A  testator  gave  a  fund,  subject  to  the  lifeintnetf 
of  his  wife,  to  A,  B,  and  C,  equally  to  be  divided 
between  them,  but  in  case  of  the  deceaseof  C  without 
leaving  lawftil  issue«  he  gave  her  one-third  betveca 
A  and  B : — Held,  that  upon  the  decease  of  the  wife, 
C,  who  was  then  living,  became  absolutely  entitled 
to  one-third  of  the  fund.  Barker  v.  Cockt^  6  Bea.  81 

Deviseof  leaseholds  on  trustfor  AforUfe,andaflei^ 
wards  to  his  issue  male  severally  and  respective^, 
according  to  their  senioritieB,  and  in  default  to  ku 
heirs  according  to  their  seniorities,  and  in  deiank 
over: — Held,  that  A  took  an  abaolute  inteicst 
Jordan  v.  j&otiw,  6  Bea.  350. 

A  testator  bequeathed  the  anm  of  2,000/L  in  trvtt 
for  his  niece,  and  if  she  should  die  without  leaviag 
any  issue  to  attain  the  age  of  twenty-one,  then  is 
trust  for  his  sister.  The  niece  being  unmanied,'^ 
Held,  that  she  had  not  an  absolute  vested  interest 
in  the  2,000/.  DanieU  v.  Warren,  2  Y.  &  CoU. 
C.C.  29a 

A  testator  bequeathed  the  residue  of  his  personal 
estate  after  the  decease  of  his  wife  upon  trust,  to 
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pay  the  interest  and  proceeds  thereof  to  N  for  life ; 
•Dd  after  his  decease,  the  testator  bequeathed  the 
said  tnist-money  unto  all  the  children  of  the  said 
N,  in  equal  shares;  and,  in  case  N  should  die 
without  leaving  lawful  issue,  the  testator  gave  and 
bequeathed  the  said  trust-money  unto  his,  the  testa- 
tor's nieces,  M  and  £,  to  be  equally  divided  between 
tiiem,  share  and  share  alike ;  if  either  of  his  said 
nieces  should  depart  this  life  without  issue,  then 
he  gave  and  bequeathed  the  part  or  share  of  her  so 
dying  to  the  survivor  of  thein: — Held,  that  the 
words  **  depart  this  life"  meant  "  depart  this  life  in 
the  lifetime  of  either  of  the  preceding  tenants  for 
life;'*  consequently,  that  £,  having  survived  the 
tenants  for  life,  took  an  absolute  interest  in  one 
moiety  of  the  residue,  though  she  died  without  issue 
in  the  lifetime  of  M.  Davenport  v.  BUhppp,  2  Y.  & 
Coll.  C.C.  468. 

A  testatrix  bequeathed  two  sums  of  9,000^  to 
trustees  for  the  benefit  of  her  two  daughters  and, 
their  children,  but  if  either  of  them  should  die  un- 
married, then  she  gave  that  daughter's  9,000^.  to 
the  tmatecs,  upon  trust,  as  to  d,000<.,  part  thereof, 
for  the  surviving  daughter  under  the  same  restric- 
tions as  her  original  portion,  and,  as  to  the  remain- 
ing 4,0001.  in  trust  Ibr  her  two  sons,  Thomas  and 
Oeorge,  in  equal  moieties ;  and  if  the  survivor  of 
her  two  daug^hters  should  die  unmarried,  then  she 
directed  that  the  share  of  that  daughter  (14,000^) 
should  be  divided  amongst  her  three  sons,  James, 
Thomas,  and  Oeorge,  for  their  own  use  and  benefit 
absolutely.  Then  followed  a  disposition  in  favour 
of  the  survivor  of  Thomas  and  Oeorge  (in  the  event 
of  either  dying  unmarried  in  the  lifetime  of  the 
surviving  daughter),  of  the  share  or  shares  of  the 
daughter  or  daughters  before  bequeathed  to  them, 
and  a  disposition  in  favour  of  James  of  the  whole 
of  the  said  daughter's  shares  and  fortunes,  if  both 
Thomas  and  George  should  die  unmarried.  One 
of  the  daughters  having  died  unmarried  in  the  life- 
time of  the  three  brothers : — Held,  that  Thomas 
and  Oeorge  were  not  thereupon  absolutely  entitled 
tothe4,000l.   roKiv^v.Aforlfo,2Y.  &Call.C.C.582. 

Under  a  bequest  of  1,0001.  to  A  S,  and  the  chil- 
dren that  may  be  lawfully  begotten  of  her  body,  A  S, 
being  unmarried  at  the  death  of  the  testatrix,  takes 
the  legacy  absolutely.  Read  v.  mUisy  1  Coll.  C.C.  Su . 

If  a  tevtator  bequeaths  consumable  articles  to  A 
for  life,  with  a  limitation  over,  by  way  of  remainder 
to  B,  the  gift  to  A  is  absolute,  and  the  limitation 
to  B  cannot  take  effect,  even  though  A  die  in  the 
testator's  lifetime.  Andrew  v.  Andrew^  1  Coll.  C.C. 
690. 

A  testator,  by  his  will,  directed  that  the  fourth  part 
of  the  net  annual  income  of  his  property  (which 
was  personal)  should  be  paid  in  quarterly  payments 
to  the  eldest  son  of  E,  and  that,  on  his  decease,  the 
quarterly  payment  of  his  annuity  should  be  conti- 
nued to  his  heir-at-law;  and  failing  the  latter  by 
death,  so  on  in  like  manner  as  long  as  there  should 
be  an  heir: — Held,  that  this  was  an  absolute  gift 
of  one-fourth  of  the  property  to  the  eldest  son  of  E. 
Thomptvn  v.  Thompson,  1  Coll.  388. 

A  testator  directed  his  property  to  be  divided 
between  his  children  at  twenty-five  share  and  share 
alike,  and  all  monies  inherited  by  his  daughters  to 
be  placed  in  the  hands  of  trustees,  to  be  settled  on 
them  for  the  sole  use  of  themRelves  and  their  lawful 


issue: — Held,  that  ''strict  settlement"  was  not  in- 
tended by  these  words,  but  the  money  inherited  was 
to  be  settled  upon  the  daughters  and  their  lawful 
issue,  which  would  have  the  effisct  of  giving  to  the 
daughters  an  absolute  interest.  Samuel  v.  Samuel^ 
14  Law  J.  Rep.  (n.s.)  Ch.  222. 

A  testator  bequeathed  some  renewable  leaseholds 
to  three  persona,  for  their  lives  and  the  life  of  the 
longest  liver  of  them,  subject  to  certain  annuities, 
and  then  to  S  C,  her  executors,  administrators  and 
aasigfus,  during  die  term  of  her  natural  life,  subject 
to  (]^e  annuities.  Whether  S  C  took  an  absolute 
interest  in  the  leaseholds,  or  an  estate  for  life  only, 
qtutre.  MorraU  v.  Sutton,  14  Law  J.  Rep.  (v.s.) 
Ch.  266. 

A  testator  gave  his  daughter  A  "  2,000/.  after 
marriage."  In  a  subsequent  part  of  the  will  was 
the  following  clause: — "As  to  my  daughters,  I 
trust  that  they  will  not  dispose  of  themselves  in 
marriage  without  consulting  my  executors,  and  get- 
ting their  assistance  in  drawing  up  proper  articles^ 
to  the  intent  that  should  any  of  them  die  without 
issue,  then,  on  the  decease  of  their  respective  bus* 
bands  and  themselves,  their  fortune  to  revert  to 
their  surviving  brothers,  share  and  share  alike." 
The  testator's  daughter,  A,  married,  and  died  with- 
out leaving  issue,  in  the  lifetime  of  three  of  her 
brothers.  The  brothers  afterwards  died  in  the  life- 
time of  the  daughter's  husband : — Held,  that  the 
gift  (if  any)  in  derogation  of  the  absolute  gift  of 
2,000/.  having  failed,  the  gift  remained  absolute, 
and  the  husband  was  entitled  to  it.  Eaton  v.  Barkert 
2  CoU.  C.C.  124. 

(b)  For  Life, 

iBenn  v.  Dixon,  4  Law  J.  Dig.  339 ;  10  Sim.  QZQ,^ 

A  testator,  by  his  will,  devised  freehold  estates  ip 
fee  to  trustees,  upon  trust,  out  of  the  rents,  and  if 
they  should  prove  insufficient,  then  out  of  his  per- 
sonal estate,  to  pay  two  annuities  to  his  son  and 
wife  respectively ;  and  to  invest  and  accumulate  the 
residue  of  the  rents,  so  that  the  same  might  become 
part  of  his  personal  estate.  Subject  to  the  charge^ 
he  directed  his  trustees  to  stand  seised  of  the  same 
estates,  to  the  use  of  the  first  and  other  sons  of  his 
son  J  M,  in  tail  male,  with  remainder  to  his  daugh- 
ter A  L,  for  life,  with  remainder  to  trustees,  to  pre^ 
serve,  &c.,  with  remainder  to  the  first  and  other 
sons  of  his  said  daughter,  in  tail  male,  with  remain- 
ders to  the  daughters  of  his  son  and  daughter,  as 
tenants  in  common,  in  tail,  with  remainders  over ; 
and  he  directed  that  no  persons  should,  under  the 
limitations  and  trusts  aforesaid,  become  entitled  to 
the  lands  in  possession,  and  the  rents  and  profits 
thereof,  during  such  time  as  any  antecedent  limit- 
ation remained  in  contingency.  He  then  disposed 
of  leasehold  estates,  and  gave  his  personal  estate  to 
his  trustees  and  executors,  for  the  benefit  of  all  the 
sons  and  daughters  of  his  son  and  daughter,  except 
the  eldest  son,  or  such  other  son  as  bv  the  death  of 
an  elder  brother,  might  become  an  eldest  son,  whe- 
ther such  eldest  son  was  the  son  of  J  M  or  of  A  L, 
but  a  son  of  J  M  was  to  be  preferred  ;  and  he  di- 
rected the  trustees  to  transfer  the  trust  ftmd  unto 
all  his  younger  grandchildren  equally  to  be  divided 
between  them,  as  and  when,  being  sons,  they  should 
attain  the  age  of  twenty-one,  or  being  daughters 
should  attain  that  age  or  become  previously  mar- 
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ried ;  but,  in  the  mean  time,  his  will  was,  that 
though  the  parents  of  his  grandchildren,  or  either 
of  them,  should  be  living,  it  should  be  lawful  for 
the  trustees  to  apply  the  interest  of  each  grandchild's 
ptesumptiye  share,  even  including  an  eldest  son's 
share,  in  the  maintenance  and  education  of  all  hia 
grandchildren,  and  the  surplus,  if  any,  was  to  be 
laid  out  to  accumulate,  and  be  pavable  along  with 
their  respective  original  shares,  when  the  same  be- 
came vested  and  transmissible.  The  will  then  pro- 
vided for  giving  to  surviving  grandchildren  the  be- 
nefit of  accruing  shares  of  any  who  should  die  with- 
out hawig  acquired  a  vested  interest  i  and  he  then 
expressed  his  will  to  be,  that  from  and  after  the  de- 
cease  of  J  M  and  A  L,  as  well  as  during  the  lives  of 
both  or  one  of  them,  his  trustees  should,  until  the 
share  or  shares  of  all  his  grandchildren  of  and  in 
the  trust  funds  should  become  vested  and  assign- 
able, transferable  or  payable,  pay  and  apply  the 
dividends,  &c.  of  the  trust  funds,  in  the  mainte- 
nance and  education  of  every  such  child  or  children 
respectively,  including  even  the  eldest,  as  they 
should  think  fit ;  and  he  directed  that  anything  not 
sufficiently  disposed  of,  should  go  to  his  wife,  as  his 
residuary  legatee.  The  testator  died  on  the  8th  of  Sep* 
tember  1818,  leaving  hisson  a  lunatic  and  unmarried. 
The  daughter,  A  L,  had  no  children  bom  at  testator's 
death,  but  had  since  had  four  children,  the  eldest, 
H  W  M  L,  born  29th  of  September  1818,  who  at- 
tained age  on  the  29th  of  September  1839,  and  the 
youngest  bom  on  the  10th  of  January  1838 :  the 
term  of  twenty-one  years  expired  on  the  8th  of  Sep. 
tember  1839,  three  weeks  before  H  W  M  L  at> 
tained  twenty-one: — Held,  that  H  W  M  L,  the 
eldest  son  of  A  L,  though  not  entitled  to  a  vested 
interest  in  a  share  of  the  personal  estate,  was  en- 
titled to  an  allowance  out  of  the  trust  funds  for  his 
maintenance,  although  he  had  attained  the  age  of 
twenty-one  years. 

Held  also,  that  the  trust  for  accumulation  after 
H  W  M  L  attained  twenty-one,  was  void,  and  that 
the  surplus  of  the  annual  produce  went  to  the  resi* 
duary  legatee,  and  that  Uie  younger  children  of 
A  L  took  vested  interests  in  the  trust  funds,  subject 
to  be  partially  divested  by  the  birth  of  after-born 
children.  ElUs  v.  MiunoeU,  10  Law  J.  Rep.  (m.8.) 
Ch.  266 ;  3  Bea.  687. 

A,  by  his  will,  gives  all  his  monies,  &c.,  to  his 
wife,  "  to  the  intent  that  she  may  dispose  of  the 
same  for  the  benefit  of  herself  and  our  children,  in 
such  manner  as  shemaj  deem  most  advantageous," 
and  appointed  his  wife  executrix.  Semble,  the 
wife  does  not  take  an  absolute  interest  in  the  fund, 
but  there  is  a  trust  to  the  children  to  some  extent 

The  relation  of  the  parties,  as  parent  and  child, 
is  an  ingredient  in  determining  the  question  whe- 
ther there  is  a  trustor  not  Raiket  v.  Ward,  11  Law 
J.  Rep.  (N.8.)  Ch.  276 ;  1  Hare,  446. 

Bequest  of  leaseholds  to  A,  her  executors,  admi* 
nistrators  and  assigns  for  her  life : — Held,  on  the 
context,  to  give  a  life  estate  only.  MorraU  v.  At<- 
ton,  5  Bea.  100. 

A  testatrix  gave  unto  A  and  B  a  sum  in  the  long 
annuities,  to  be  equally  divided  during  their  lives, 
MiUr  which  she  gave  the  said  sum  to  C: — ^Held, 
UtMi  tiie  survivor  of  A  and  B  took  for  life.  BtDer- 
nHt  V.  WaUace,  5  Bea.  142. 

A  t4;»i4tor  bequeathed  the  residue  of  his  personal 


estate  to  his  wife  for  life,  and  after  her  denue 
to  his  sister  for  life,  for  her  separate  use,  ind 
after  her  decease  to  such  person  or  persons  is  nn- 
der  the  Statute  of  Distributions  should  be  legally  ea- 
titled  to  the  same : — Held,  that  there  was  no  intes- 
tacy as  to  the  residue  after  the  death  of  tbe  aitei; 
but  that  it  was  bequeathed  either  to  the  nezt-of>kiB 
of  the  testator  living  at  his  death,  as  joint  teoaaU, 
or  to  the  next-of-kin  of  the  testator,  or  of  the  nito^ 
living  at  the  death  of  the  sister,  as  tenants  ia  eom* 
roon ;  and,  consequently,  that  the  wife*  who  died  in 
the  sister's  lifetime,  was  not  entitled  to  anytbiBg 
beyond  a  life  interest  in  the  residue.  GedJKs  v. 
Murpky,  2  Y.  &  Coll.  C.C.  361. 

Upon  the  construction  of  a  will : — Held,  that  m 
absolute  gift  of  the  residue  to  the  testator's  widov, 
was  cut  down  by  subsequent  expressions,  to  a  life 
interest    Flirm  v.  Jenkiwh  1  Coll.  C.C.  365. 

A  testatrix,  by  her  will,  devised  certain  raessn- 
ages  and  hereditaments  unto  trustees  and  tbeir 
heirs,  to  the  use  of  the  trustees,  their  executon,  and 
administrators,  for  the  term  of  ninety-nine  jesrs, 
with  remainder  to  the  use  of  A  for  life,  and  after 
her  decease  to  the  use  of  B  for  life,  and  after  his 
decease  to  the  use  of   the  first  and  every  other 
son  of  his  body,  lawfully  begotten,  severally  aad 
successively,  according  to  the  priority  of  biith,  and 
of  the  heirs  male  of  the  body  and  respective  bodies 
of  such  first  and  other  son  and  sons,  and  in  defsalt 
of  such  issue,  to  the  use  of  C  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail  male,  with  n^ 
mainders  over.    The  trusts  of  the  term  of  ninety- 
nine  years  were  declared  to  be  that  the  traatees 
should,  out  of  the  rents  and  profits  of  the  estates, 
insure  the  messuages,  and  keep  the  same  in  good 
repair  during  the  respective  uves  of  the  seveial 
tenants  for  life,  and  should  during  the  respeetite 
minorities  of  each  and  every  person  thereby  mads 
tenants  for  life  or  in  taU,  apply  the  surplus  or  resi- 
due of  the  rents  and  profits  for  and  towards  the 
maintenance  and  education  of  the  tenants  for  life  or 
in  tail,  who  for  the  tinje  being  should  be  entitled  m 
possession  to  the  estates;  and  in  case  the  whole «f 
the  surplus  of  the  said  rents  and  profits  should  aet, 
during  the  nunority  of  any  such  tenant  for  Hie  or 
in  tail  as  aforesaid,  be  applied  for  his  or  her  maiB- 
tenance  and  education,  then  the  surplus  thereof  was 
from  time  to  time  to  be  laid  out  on  real  or  govenncnt 
securities,  at  interest,  in  the  names  of  Uie  trustees, 
upon  trust  for  such  person  or  persons  from  time  le 
time  as  for  the  time  being  should,  under  the  limits- 
tions  of  the  will,  be  entitled  in  possession  to  the  said 
estates ;  and  if  any  person  who  might  become  en* 
titled  in  possession  or  remainder  to  an  estate  tail  in 
the  estatea  under  any  of  the  said  limitations,  shooU 
die  under  twenty-one,  without  issue  inheritable  ts 
such  estate  tall,  Uien,  so  often  as  any  such  ercit 
should  happen  within  the  period  of  time  in  which 
executors'  devises  were  allowed  by  law  to  take 
place,  the  absolute  interest  in  the  monies  so  directed 
to  be  laid  out  and  invested  was  to  be  coosideied  as 
not  having  vested  in  such  person,  but  the  same  vat 
to  go  over  to  the  next  taker ; — Held,  that  the  ihtf 
tenant  for  life  in  possession  of  the  estates  was  not 
absolutely  entitled  to  the  accumulation  of  the  venti 
and  profits  which  liad  accrued  during  his  miooiity, 
but  was  only  tenant  for  life  of  such  accumulstioBa 
Crosse  v.  Glennie,  2  Y.  &  ColL  C.C.  237. 
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A  testator,  by  his  will,  gave  to  his  niece,  £  O, 
wife  of  Capt  G,  the  sum  of  7,000/.,  and  to  her  heirs, 
for  her  separate  nse ;  the  sum  of  7,000^  to  be  in- 
vested in  consols,  in  the  names  of  A  and  B,  who 
were  appointed  trustees  of  the  donatiooi  to  receive 
the  interest  of  the  stock,  and  to  be  answerable  for 
the  stock,  for  the  use  of  £  G  and  her  children,  and 
to  apply  it  most  conducive  to  their  interest  £  G 
to  pay  her  mother  during  her  life  the  sum  of  40/. 
per  annum : — Held,  that  £  G  was  entitled  for  life, 
with  remainder  to  her  children  born  at  and  after  the 
death  of  the  testator.  Ogle  v.  Carihom,  14  Law  J. 
Rep.  (N.8.)Ch.327. 

(c)  Tenancy  in  common, 

A,  by  will,  gave  to  B  an  annuity  of  600/.  per 
annum,  for  life,  but  not  to  be  liable  to  the  controul 
of  any  husband,  to  be  paid  quarterly,  from  time  to 
time,  on  her  receipt  only,  &c. ;  and  after  her  death, 
the  said  annuity  to  be  equally  divided  between  six 
persons  named  in  the  will,  or  the  survivors  or  sur- 
vivor:— Held,  that  the  five  of  such  six  persons  who 
survived  B  took  an  annuity  of  600/.  as  tenants  in 
common,  and  not  as  joint  tenants,  and  were  not  en- 
titled on  A's  death  to  receive  a  sum  of  money  that 
would  be  sufficient  to  raise  the  annuity  of  600/. 
BlewUt  V.  Roberts,  10  Law  J.  Rep.  (n.s.)  Ch.  342; 
1  Cr.  &  P.  274. 

A  will  contained  the  following  clause : — **  I  re> 
commend  that  the  house  and  premises  may  be  dis- 
posed of  as  soon  as  possible,  and,  after  paying  all 
just  debts  may  be  equally  divided,  share  and  share 
alike.    Mrs.  M,  Mr.  and  Mrs.  W  and  children,  like- 
wise H  H : — Held,  that  Mrs.  W  was  entitled  to  an 
equal  share  of  the  proceeds  of  the  house  and  pre- 
mises as  tenant  in  common  with  her  husband  and 
children  living  at  the  testator's  death,  and  with 
Mrs.  M  and  H  H.     Paine  v.  Wagner,  12  Sim.  184. 
A  testator  gave  one-fourth  of  his  residuary  estate 
to  trustees  in  trust  for  his  wife  for  life,  and  after 
her  decease  in  trust  for  and  to  be  equally  divided 
amongst  all  his  children  who  should  be  then  living, 
and  the  issue  of  such  of  them  as  should  be  then  dead, 
snch  issue  taking  only  the  part  or  share  which  his, 
her,  or  their  deceased  parent  or  parents  would  have 
been  entitled  to  if  living.    Two  children  and  two 
grandchildren,  the  issue  of  a  deceased  child  of  the 
testator,  were  living  at  the  death  of  the  widow  >— 
Held,  that  the  two  grandchildren  took  as  between 
themselves  as  joint  tenants,  and  not  as  tenants  in 
common.    Bridge  v.  Yates,  12  Sim.  645. 

A  bequest  of  residuary  estate  to  accumulate  for 
ten  years,  and  then  to  be  distributed  in  seven  equal 
shares  unto  seven  persons  named  in  the  will,  and  an 
appointment  of  the  same  seven  persons  residuary 
legatees,  creates  a  tenancjr  in  common;  and  the 
share  of  one  dying  in  the  testator's  lifetime  belongs 
to  the  next-of-  kin  of  the  testator.  Norman  v.  Frazer, 
Z  Hare,  84. 

A  testator  gave  150/.  to  A  and  B,  at  their  respec- 
tive ages  of  twenty-one,  or  days  of  marriage,  which 
should  first  happen ;  but  in  case  either  of  them 
should  die  without  issue  before  his  or  her  legacy 
should  become  payable,  then  his  or  her  legacy  was  to 
be  paid  to  the  survivor  and  his  or  her  issue.  The 
testator  then  gave  the  residue  of  his  estate  unto  his 
granddaughters  C  and  D,  equally  to  be  divided  be- 
tween them ;  and  if  but  one  of  them  should  attain 


twenty -one,  then  the  residue  was  to  go  to  the  sur- 
vivor ;  and  he  declared  that  the  provision  thereby 
made  for  C  and  D  should  not  be  subject  to  the 
controul  of  their  husbands,  but  should  be  vested  in 
his  executors,  in  trust,  for  the  benefit  of  C  and  D, 
and  their  issue  respectively,  until  they  should  attain 
twenty-one,  being  unmarried,  or  if  married,  until  a 
proper  and  adequate  settlement  should  be  made 
upon  them  and  their  issue;  but  in  case  they  should 
die  before  they  attained  twenty-one,  and  without 
having  issue,  tnen  he  gave  the  residue  over.  C  and 
D  both  lived  to  attain  twenty-one: — Held,  that 
although  the  word  '*  isspe"  in  the  bequest  to  A  and 
B  could  clearly  only  mean  children,  yet  it  did 
not  follow  of  necessity  that  in  the  subsequent  be- 
quest to  C  and  D  it  roust  have  the  same  limited 
construction  put  upon  it,  but  that  it  included  all 
the  issue  of  C  and  D,  living  at  their  respective 
deaths  generally,  and  that  such  issue  took,  per  capita, 
as  tenants  in  common.  Heady,  Randall,  2  Y.  &  Coll. 
C.C.  281. 

(d)  Joint  Tenancy, 

[  Faughan  v.  Marquis  ^  Heaeffort,  4  Law  J.  Dig. 
8B9;  10  Sim.  689.] 

Bequest  by  a  testator  to  his  daughter,  H  B  M 
8,  and  her  younger  children:  —  Held,  that  the 
daughter  and  her  younger  children  took  absolute 
interests  as  joint  tenants  of  the  fund.  Sulton  v. 
Torre,  11  Law  J.  Rep.  (n.s.)  Ch.  255. 

A  testator  bequeathed  the  residue  of  his  estate  to 
trustees  to  pay  the  interest  to  and  amongst  aU  the 
children  of  his  brother  for  their  lives;  and  after  their 
deaths,  as  they  should  respectively  die,  he  gave  the 
principal  of  their  respective  shares,  to  their  respec- 
tive children ;  and  if  any  of  his  brother's  children 
should  die  without  leaving  any  child,  then  the 
testator  gave  their  shares  to  their  surviving  brothers 
and  sisters  for  life,  and  afterwards  to  their  respec- 
tive children,  the  same  as  their  original  shares  were 
given.  Ann,  one  of  the  children  of  tlie  testator's 
brother,  died,  leaving  one  child,  but  having  had  two 
others  during  her  life : — Held,  that  such  one  child 
of  Ann,  who  survived  her,  took  the  whole  of  her 
mother's  share,  since  the  children  of  the  children 
of  the  testator' s  brother  took  as  joint  tenants.  Amiet 
V.  Skillem,  14  Law  J.  Rep.  (n.s.)  Ch.  165. 

(e)  Separate  Use. 

A  testator  gave  5,000/.  to  his  sons,  in  trust  for  his 
daughter,  Mrs.  W,  so  as  not  to  be  subject  to  the 
debts,  acts,  or  controul  of  her  husband;  and  he 
gave  the  like  sum  to  his  daughter,  Mrs.  A,  in  trust 
as  aforesaid,  for  the  use  of  herself  and  children. 
Mrs.  A  had  two  children  living  at  the  testator's 
death: — Held,  that  they  did  not  take  either  as 
joint  tenants  or  tenants  in  common  with  her;  but 
that  she  was  entitled  to  the  whole  income  of  the 
fund,  for  her  life,  for  her  separate  use,  with  re- 
mainder to  her  children.  French  v.  French,  11 
Sim.  257. 

A  testator  directed  that  the  legacies  given,  by  his 
will,  to  females,  married  or  single,  should  be  for 
their  own  benefit  and  their  children,  and  should 
never  be  subjected  to  the  controul  of  their  respec- 
tive husbands: — Held,  that  the  females  took  for 
their  lives,  for  their  separate  use,  witli  remainders 
to  their  children.    Bain  v.  Lescher,  11  Sim.  897. 
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A  testator  directed  an  annuity  to  be  paid,  by 
the  trustees  appointed  by  his  will,  into  the  proper 
hands  of  his  daughter  A,  the  wife  of  L,  for  her  own 
proper  use  and  benefit: — Held,  that  it  was  not  a 
trust  for  the  separate  use  of  the  daughter.  Blackhw 
V.  Laws,  2  Hare,  49. 

Chattels  bequeathed  to  a  woman,  married  or 
unmarried,  for  her  "  sole  use  and  benefit,"  are  to 
be  held  as  given  forher  separate  use,  independently 
of  any  husband,  unless  the  context  of  the  will 
renders  it  necessary  to  put  a  different  construction 
on  those  words. 

A  demised  to  his  daughter  E,  after  tlie  death  of  his 
wife,  a  house,  on  her  attaining  twenty-one,  together 
with  all  the  furniture,  &c.  in  it,  for  her  •*  sole  use 
and  benefit,"  and  directed  that  if  his  daughter 
should  not  hare  attained  twenty- one  at  the  death  of 
his  wife,  his  executors  should  sell  the  furniture,  &c, 
invest  the  purchase-money,  and  pay  the  same  to  her 
on  her  attaining  twenty-one;  and  also  directed,  that 
the  house  and  the  rents  thereof  should  not  be 
liable  to  the  debts  or  controul  of  her  husband.  The 
testator  gave  benefits  by  his  will  to  other  members 
of  his  family,  without  unng  the  word  **  sole."  E 
attained  twenty-one  in  the  lifetime  of  the  wife: — 
Held,  that  the  furniture,  &c.  was  given  for  the 
separate  use  of  £,  independently  of  her  husband. 
£x  parte  Killick  re  Killiek,  18  Law  J.  Rep.  (».8.) 
fiankr.  6;  8  M.  D.  &  D.  480. 

(/)  Trust  or  Beneficial, 

[Ford  V.  Fowler,  4  Law  J.  Dig.  840;  8  Bea.  146.] 

Bequest  by  a  testator  of  SOL  per  annum,  to  his 
executor,  to  be  paid  for  the  keep  of  a  mare,  with  a 
direction  that  the  executor  should  consider  himself 
bound  in  honour  to  fulfil  this  wish,  and  see  that  she 
be  well  provided  for: — Held,  that  the  trust  in  favour 
of  the  mare  ought  to  be  performed,  and  that  the 
executor  was  entitled  to  the  surplus  not  required  for 
the  mare's  keep.  Pettingall  v.  PetHngallj  1 1  Law  J. 
Rep.(N.8.)Ch.l76. 

J  C,  by  his  will,  directed  that  all  his  property 
should  be  at  the  disposal  of  his  wife,  for  herself 
and  children: — Held,  that  the  wife  was  not  entitled 
absolutely  to  the  fund;  but  that  the  children  took 
an  interest  in  possession  under  the  will.  The  fund 
was  ordered  to  be  brought  into  court,  and  the 
income  to  be  paid  to  the  wife  during  the  infancy  of 
the  children,  she  maintaining  them  thereout;  with, 
liberty  to  the  children  to  apply.  Crockett  v.  Crockett, 
1 1  Law  J.  Rep.  (n.s.)  Ch.  279;  1  Hare,  451. 

A  testatrix,  by  her  will,  directed  her  trustee  to  pay 
1,000/.  into  the  hands  of  C  H,  to  be  laid  out  by 
him  in  the  education  of  his  two  eldest  sons,  who 
should  be  alive  at  testatrix's  death;  if  only  one 
son,  then  500/.,  for  the  like  purpose;  if  no  son  of 
C  H  living  at  her  death,  she  directed  the  legacy  in 
his  favour  to  fall  into  the  residue.  C  H  died  before 
the  testatrix,  leaving  two  sons  living  at  her  death : — 
Held,  that  the  legacy  was  not  an  absolute  gift  to 
C  H,  but  a  trust  to  some  extent  for  the  sons,  and 
thiTcfore  the  limitation  over  did  not  take  eflfect  by 
the  predecease  of  C  H.  Hodgson  v.  Green,  11  Law 
J.  IU'p.(N.8.)Ch.312. 

A  testator  made  a  bequest  to  his  executors  of  real 
and  p'TRonal  property,  upon  trust,  to  permit  and 
•iiff'  r  his  wife  to  receive,  take,  and  retain  the  rents, 
iwiuc»,  and  profits  thereof  for  her  own   use  and 


benefit,  for  the  maintenance  and  education  of  bis 
children,  so  long  as  his  said  wife  shoald  cootioae 
his  widow  and  unmarried: — Held,  that  a  trust  was 
created  for  the  benefit  of  the  children,  and  that  this 
trust  was  not  limited  by  any  particular  age  or  state 
of  life,  but  continued  during  the  life  or  iridowbood 
of  the  widow. 

Whether,  in  this  case,  a  child  leaving  his  motbetS 
establishment  is  entitled  to  the  benefit  of  the  trust, 
quare,  Longmore  v.  Elcttm,  12  Law  J.  Rep.  (sx) 
Ch.  470 ;  2  Y.  &  Coll.  C.C.  863. 

A  testator  gave  all  his  goods,  chattels,  and  ^ 
sonal  estates  to  A,  B,  and  C,  upon  trust  to  eoavert 
the  same  into  money,  and  apply  the  net  proceeds 
thereof  towards  payment  of  his  debts  and  funerd 
and  testamentary  expenses.  He  then  gave  his  real 
estate  to  A,  B,  and  C,  on  trust  to  pay  his  debts, 
and,  subject  thereto,  on  certain  trusts  for  the  benefit 
of  B  and  C  and  other  persons.  He  then  appointed 
A,  B,  and  C  his  executors.  The  will  contained  no 
other  disposition  of  his  personal  estate: — Held,thst 
A,  B,  and  C  were  not  entitled  beneficially  to  the 
personalty  not  required  for  the  debts  of  the  testator. 
Mullen  V.  Bowman,  18  Law  J.  Rep.  (k.s.)  Ch.  S42; 
1  Y.  &  Coll.  C.C.  197. 

Upon  the  construction  of  a  will, — Held,  that  the 
executors  were  not  entitled  to  a  beneficial  interest 
in  the  testator's  residuary  personal  estate.  Anirrw 
V.  Andrew,  1  Coll.  C.C.  686. 

Upon  the  construction  of  a  will, — Held,  fl»at 
accruing  shares  of  personal  estate  were  not  subject 
to  the  trusts  declared  of  the  original  shares.  Mat- 
gregor  v.  Macgregor,  2  Coll.  C.C.  192. 

(E)  On  what  Propeety  cbabgeable. 

[See  Charitt  (C),  Stwge  ▼.  Dtaudak.] 

A,  after  directing  that  her  charitable  bequests, 
contained  in  her  will,  should  be  paid  out  of  her 
personal  estate,  then  proceeded  to  charge  her  lease- 
hold estates,  in  "addition"  to  her  other  personal 
estate,  with  and  to  the  payment  of  her  debts,  &c: 
— Held,  in  a  suit  by  the  charitable  legatees,  that 
the  amount  of  the  personal  estate  was  not  acircura- 
stance  to  be  inquired  into,  so  as  to  furnish  agroond 
of  construction ;  and  that  the  pure  personal  estate 
was  not  exonerated  from  the  payment  of  her  debts, 
&c.  Philanthropic  Society  v.  Kemp,  1 1  Law  J.  Rep. 
(N.s.)Ch.860;  4  Bea.  581. 

A  testator,  by  his  will,  after  directing  all  bis 
debts  to  be  paid,  and  giving  several  legaci^^  of 
stock  and  pecuniary  legacies  to  a  large  amount, 
"then"  gave  and  bequeathed  to  A  and  Ball  the 
rest  and  residue  of  his  •*  ready  money,  securities  for 
money,  and  monies  in  the  funds,"  upon  certain 
trusts.  The  will  conta^ed  a  residuary  bequest:— 
Held,  that  the  legacies  were  charged  upon  ready 
money,  securities  for  money,  and  money  in  the 
funds,  but  that  the  debts  were  not  so  charged,  and 
ought  to  be  paid  out  of  the  residue  of  the  personal 
estate.  Parker  v.  Marchant,  1 1  Law  J,  Rep.  (x.s.) 
Ch.228;  1Y.&  Coll.  C.C.  290. 

A  testator,  by  his  will,  after  devising  his  real 
estates,  and  giving  pecuniary  legacies,  directed  hi< 
debts,  funeral  and  testamentary  expenses,  and  the 
legacies  thereby  given,  to  be  paid  as  soon  asconre- 
niently  might  be  after  his  death: — "  And  I  charge 
my  debts  and  legacies  on  my  real  and  personal 
estate."     By  a  codicil  lie  gave  to  A  and  B  a  sum  of 
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^ock,  and  directed  the  trustees  and  executors  of  his 
will  (who  were  the  same  persons)  to  purchase  and 
transfer  the  stock  to  A  and  B,  in  trust  for  C  for 
li£e;  and  subject  thereto,  in  trust  to  permit  the 
same  to  return  to  and  become  part  of  his  personal 
estate: — Held,  that  the  charge  in  the  will  extended 
to  the  legacy  given  by  the  codicil.  Rooke  t.  Worrall, 
11  Sim.  216. 

A  testator  gave  to  his  wife  all  his  goods,  chattels, 
and  personal  estate  whatsoever,  and  charged  his 
real  estates  with  the  payment  of  his  funeral  and 
testamentary  expenses  and  debts,  and  exempted 
bis  personal  estate  from  the  payment  thereofl  Ue 
then  gave  pecuniary  legacies  to  two  of  his  children, 
and  charged  his  real  estate  with  the  payment  of 
them,  and  directed  that,  during  the  minority  of  the 
legatees,  his  trustees,  their  heirs  and  assigns,  should 
raise,  out  of  the  rents  of  his  real  estates,  or  by  any 
other  means  they  might  deem  expedient,  annual 
sums  for  the  maintenance  of  the  legatees,  not  ex- 
ceeding 4^  per  cent  per  annum,  upon  their  respec- 
tive legacies.  Some  years  afterwards,  the  testator 
was  found  a  lunatic;  and  by  an  order  in  the  lunacy, 
%%60L  was  allowed,  yearly,  for  the  nuuntenance  of 
him  and  his  family;  and  such  allowance  was  to  be 
made  from  the  6tli  of  April  1834,  and  to  be  con- 
tinued, from  time  to  time,  until  further  order,  and 
to  be  paid  to  his  wife,  by  the  committees  of  his 
estate,  out  of  the  rents  and  profits  thereof.  The 
testator  died  on  the  6th  of  October  1839.  His  wife 
had  received  all  that  was  due  in  respect  of  the 
allowance  down  to  the  Cth  of  April  1 839,  but  nothing 
afterwards.  She  claimed,  under  his  will,  his  per- 
sonal estate,  including  the  rents  of  his  real  estate 
due  at  his  death,  free  from  the  payment  of  his 
funeral  and  testamentary  expenses,  debts,  and  lega- 
cies ;  and  she  also  claimed  one  moiety  of  the  4,260/. 
for  the  last  six  months  of  the  testator's  life,  and 
insisted  that  it  ought  to  be  raised,  as  a  debt,  out  of 
the  real  estates: — Held,  that  the  funeral  and  testa- 
mentary expenses,  debts,  and  legacies  were  payable 
out  of  the  real  estate  only,  and  that  the  widow  was 
entitled  to  the  whole  of  the  personal  estate,  includ- 
ing the  arrears  of  rent;  but  that  she  was  not  enti- 
tled to  the  moiety  of  the  4,2fi0/.,  that  sum  being 
payable  only  out  of  the  rents,  and  there  being,  in 
consequence  of  her  claim  before  mentioned,  no  rents 
to  pay  it  with.     Jones  v.  Bruce,  11  Sim.  221. 

A  testator  devised  his  estate  to  a  trustee  upon 
certain  uses,  and  directed  him  to  raise,  by  sale  of 
the  timber  and  other  trees  growing  thereon,  1,000/L, 
which  he  bequeathed  to  the  plaintiff,  to  be  paid  at 
his  sge  of  twenty-four,  without  interest  in  the 
mean  time ;  and  after  giving  other  pecuniary  lega- 
cies, the  testator  bequeathed  the  residue  of  his  per- 
sonal estate,  subject  to  the  payment  of  his  legacies, 
debts,  funeral  and  testamentary  expenses,  to  certain 
legatees  therein  named : — Held,  on  demurrer  by 
the  executor  to  a  bill  by  the  plaintiff  to  have  the 
legacy  of  1,000/.  raised  by  sale  of  the  timber,  and, 
if  the  same  should  be  insufficient,  out  of  the  per- 
sonal estate,  that  the  legacy  of  1,000/.  was  not 
charged  upon  the  personal  estate.  Dickin  v.  Ed- 
wards,  4  Hare,  273. 

A  testator  gave  to  the  children  of  his  daughter  a 
legacy  of  2,020/.,  to  be  paid  and  payable  from  and 
out  of  his  manors,  messuages,  &c.,  and  he  subjected 
and  charged  the  same  to  and  with  the  payment 


thereof  accordingly: — Held,  that  the  legacy  was 
payable  out  of  the  testator's  real  estates  oidy. 

A  testator,  after  giving  an  aimuity  to  his  wife,  de- 
vised his  real  estates  to  trustees  in  trust  to  pay  the 
annuity  thereout,  and  gave  his  wife  powers  of  dis- 
tress and  entry  on  his  estates.  He  then  devised  his 
estates  in  strict  settlement,  subject,  expressly,  to 
the  annuity  and  to  the  powers  of  distress  and  entry. 
— Held,  nevertheless,  taking  the  whole  of  the  will 
together,  that  the  testator's  personal  estate  was  pri- 
marily liable  to  pay  the  annuity.  Roberts  y.  RobertSf 
13  Sim.  336. 

A  testator,  by  will  duly  attested,  gave  all  his 
real  and  personal  estate  to  trustees  to  convert 
into  money  and  pay  his  debts,  and  then  to 
appropriate  and  take  out  of  his  said  trust  monies 
1 ,000^^  which  he  gave  to  the  plaintiff  By  a  codicil 
not  pr<^erly  attested  so  as  to  pass  real  estate  he 
revoked  the  legacy : — Held,  that  on  this  will  the 
testator  had  made  his  real  and  personal  estate  a 
conunon  fund  for  payment  of  this  legacy ;  that  the 
revocation  was  inoperative  as  regarded  real  estate, 
and  that  the  plaintiff  was  entitled  in  the  proportion 
which  the  real  estate  bore  to  the  personal  Stocker 
V.  Harbiny  3  Bea.  479. 

A  testator  gave  all  his  messuages,  lands,  tene- 
ments, and  hereditaments,  and  all  his  personal 
estate,  to  trustees,  to  hold  to  them,  their  heirs,  exe- 
cutors, administrators,  and  assigns,  according  to 
the  nature  and  quality  thereof,  respectively,  upon 
trust  to  receive  the  rents,  issues,  and  profits  tliereof, 
and  to  retain  thereout  yearly  10/.  for  their  trouble 
in  tlie  execution  of  the  will,  and  then  to  pay  legacies 
and  annuities,  with  a  direction  that  certain  cha- 
ritable legacies  should  be  paid  out  of  his  personal 
estate : — Held,  that  the  whole  of  the  property,  both 
real  and  personal,  was  to  be  considered  as  one  mass 
for  the  purpose  of  paying  rateably  the  annuities  and 
legacies,  except  tlie  legacies  expressly  made  pay- 
able out  of  the  personal  estate.  Bwghtoti  y.  James, 
1  Coll.  C.C.  27. 

A  testator  devised  and  bequeathed  his  freehold 
and  leasehold  estate  to  trustees,  upon  trust  to 
receive  the  rents  and  profits  thereof  when  and  as 
the  same  should  become  due  and  payable,  and 
thereout  to  pay  to  his  wife,  if  she  should  survive 
him,  an  annuity  of  200/.  during  the  term  of  her 
life,  to  be  paid  by  four  equal  quarterly  payments, 
&c.,  and  from  and  immediately  after  the  decease  of 
his  said  wife,  upon  trust  that  the  trustees  should  con- 
vey and  assure  the  said  freehold  and  leasehold  pre- 
mises unto  his,  the  testator's,  three  sisters  as  tenants 
in  common,  their  heirs,  executors,  administrators, 
and  assigns.  The  rents  and  profits  being  insufficient 
for  payment  of  the  annuity, — Held,  that  the  arrears 
due  at  the  widow's  death  were  chargeable  on  the 
corpus  of  the  estates.  Foster  v.  Smit?i,  2  Y.  &  Coll. 
C.C. 193. 

Upon  the  construction  of  certain  letters,  aided 
by  parol  evidence, — Held,  that  a  testator,  for  valu- 
able consideration,  contracted  to  grant  an  annuity 
for  the  lives  of  certain  persons ;  and  upon  the  con- 
struction of  the  testator's  will, — Held,  that  the 
same  aimuity  was  charged  as  a  *'debt"  upon  his 
real  estate,  in  exoneration  of  his  personalty.  Money- 
penny  V.  Mascall,  2  Coll.  C.C.  213. 

A  testator,  after  directing  his  debts,  funeral  and 
testamentary  expenses  to  be  paid  as  soon  as  conve- 
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niently  might  be  after  bis  death,  bequeathed  sereral 
annnities  and  pecuniary  legacies  to  various  persons, 
directing  the  legacies,  except  one  which  was  giTen 
to  a  person  under  twenty-one,  to  be  paid  within 
twelve  calendar  months  after  his  death.  He  then 
declared  that  the  several  annnities  thereinbefore 
bequeathed,  should  be  charged  upon  his  real  estate. 
By  a  subsequent  clause,  he  charged  all  his  real 
estate  with  the  payment  of  all  his  debts,  funeral 
and  testamentarv  expenses,  and  legacies,  or  such 
parts  thereof  as  nis  personal  estate  not  specifically 
bequeathed  should  be  insufficient  to  pay  and  satisfy  t 
— Held,  that  the  annnities  were  primarily,  if  not 
solely,  charged  upon  the  testator's  real  estate;  and 
that  under  the  term  "leg^ies"  he  did  not  mean  to 
comprise  annuities.  SktftpenUonr,  Tower ,  1 Y.  &  Coll. 
C.C.441. 

A  testator  made  his  will  and  bequeathed  all 
his  personal  property  to  C  D,  subject  to  the  pay- 
ment of  his  debts,  and  charged  his  freehold  estates 
with  the  payment  of  certain  annuities  and  legacies 
therein  mentioned : — Held,  that  the  personal  estate 
was  primarily  liable  for  the  payment  of  the  annui- 
ties and  legacies  given  by  die  testator.  Daviet  v. 
At^ord^  14  Law  J.  Rep.  (v.s.)  Ch.  478. 

A  testator  devised  real  estates  to  A  for  life,  and 
subject  thereto,  to  B,  and  his  heirs  and  assigns  for 
ever,  charged  and  chargeable  with  the  payment  of 
the  legacies  thereafter  mentioned.  The  testator 
gave  legacies  to  C,  P,  and  E,  which  legacies  he 
directed  should  be  paid  to  C,  D,  and  E,  at  the  end 
of  twelve  months  after  the  death  of  A  by  B ;  and  he 
charged  his  said  real  estates  with  the  payment  of 
the  said  legacies.  He  left  all  the  residue  of  his 
personal  estate  to  A  and  B,  subject  to  the  pa3rment 
of  his  debts,  funeral  expenses,  and  the  charges  of 
proving  his  will : — Held,  that  the  real  estates  were 
the  primary  fund  for  the  payment  of  the  legacies. 
Athhy  V.  Athbyf  14  Law  J.  Rep.  (n.s.)  Ch.  86 ; 
1  Coll.  C.C.  649. 

A,  by  his  will,  after  devising  his  real  estate  in 
strict  settlement,  provided  that  his  trustee  should 
raise  by  sale  of  the  timber  on  the  estate  the  sum  of 
1,000^,  which  sum  the  testator  gave  to  B,  the 
plaintiff;  and  after  giving  certain  pecuniary  lega- 
cies, the  testator  gave  all  the  residue  of  his  personal 
estate,  subject  to  the  payment  of  his  legacies,  debts, 
&c.  to  C  and  D,  in  equal  shares.  The  plaintiff  filed 
his  bill  against  the  trustee  of  the  real  estate  and  the 
surviving  executor,  to  have  the  legacy  raised  out  of 
the  timber,  and  that  the  personal  estate  might  be 
applied  to  make  up  the  deficiency,  if  any.  Upon 
demurrer  by  the  surviving  executor : — Held,  that 
the  legacy  of  1,000/.  was  cnarged  exclusively  upon 
the  timber,  and  that  the  personal  estate  was  exempt 
Dickin  V.  Barker,  14  Law  J.  Rep.  (n.s.)  Ch.  22. 

A  testator  directed  that  his  debts  and  all  legacies 
which  he  gave  by  his  will  or  should  give  by  any 
codicil,  should  be  paid  immediately  after  his  decease 
oat  (tf  his  personal  estate ;  but,  if  that  should  be 
insufficient,  he  charged  his  real  estate  with  the  defi- 
ciency. The  testator  then  gave  certain  annuities  to 
the  persons  therein  named,  and  charged  his  real 
fntMtrn  with  the  same.  The  testator  then,  by  an 
unMttPhiM  codicil,  made  the  following  disposition  : 

**  t  direct  the  underwritten  annuities,  by  me 
%ff}t*Af  Vt  the  narnr«  inclosed,  may  be  paid  half- 
Y*-Mf}y  out  of  tny  pcr>.onal  estate  or  from  the  income 


of  my  estates."  The  testator  then  inserted  letenl 
names  with  difllerent  sums  after  them,  and  added, 
*'  all  the  annuities  above  I  leave  to  be  paid  asabove 
directed:" — Held,  that  the  annnities  given  by  the 
codicil  were  not  included  in  the  word  **\epiauf 
used  in  the  will,  and  were  not  charged  on  hit  reil 
estate.  Cornfield  v.  Wyndham^  14  Law  J.  Rep.  (ir.s.) 
Ch«875;  2  Coll.  184. 

A  bequeathed  leaseholds  to  trustees  to  psy  an 
annuity  to  his  daughter-in-law  out  of  the  rents,  and 
acenmulate  the  surplus  for  the  benefit  of  other 
persons.  The  annuitant  having  survived  the  tem, 
— >4t  waa  held,  that  she  was  not  entitled  to  be  paid 
her  annuity  out  of  the  accumulations,  but  that  it 
failed  upon  the  expiration  of  the  lease.  Aofias  r. 
Rickardt,  14  Law  J.  Rep.  (n.8.)  Ch.  844. 

(F)  Su&vivoaaHip. 

A  testatrix  bequeathed  as  follows: — "As  to  all 
the  rest  of  my  personal  estate,  I  give  the  same  to  A, 
B,  C,  D,  fire.,  upon  trust,  to  pay  one-third  toPST, 
for  her  own  proper  use ;  as  to  the  remaiDing  two- 
thirds,  in  trust  to  invest  the  same  and  reeeire  the 
dividends,  and  pay  the  same  for  the  use  of  F 1 T  and 
C  H  T,  fbr  and  during  the  term  of  their  natural 
lives ;  and  afler  the  decease  of  either  of  them,  the 
said  F I  T  and  C  H  T,  then  in  trust  to  pay  ODe- 
fourth  part  of  the  trust-fund  unto  P  S  T,  to  and  fbr 
her  own  use  and  benefit,  and  to  pay  the  drridendi 
and  profits  of  one  other  fourth  part  of  the  said  trust 
fund  unto  the  survivor  of  them,  the  said  F  I T  and 
CH  T,  to  and  for  his  use,  for  and  during  the  tenn 
of  his  natural  life ;  and  from  and  after  the  decease 
of  the  survivor  of  them,  the  said  FIT  and  C  H  T, 
in  trust,  to  pay,  assign,  and  transfer,  and  set  over 
the  said  trust  fund,  together  with  all  interest  diat 
shall  be  due  thereon,  unto  P  S  T,  to  and  for  her  own 
proper  use  and  benefit"  P  S  T  died  in  1821,  F  IT 
in  1831,  and  C  H  T  in  1857:— Held,  that  C  HT 
was  entitied,  on  the  death  of  his  brother  F  I  T,  to 
three-fourths  of  the  two- thirds  of  the  income  of  the 
trust  fund.  Wentworth  v.  WiUiame^  11  Law  J.  Rep. 
(N.8.)  Ch.  107. 

A  testator  bequeathed  the  residue  of  his  personal 
estate  to  his  executors,  to  be  by  them,  from  time  to 
time,  as  they  should  think  best,  turned  into  money, 
for  the  payment  of  his  debts  and  legacies ;  and  sah- 
ject  thereto,  he  directed  them,  from  time  to  time,  to 
lay  out  and  invest  the  same,  with  all  aecunnilating 
produce,  in  the  purchase  of  lands,  to  be  situated  at 
or  near  N ;  and  he  declared  that  such  purchased 
premises  should  be  conveyed  to  A  for  life,  with 
remainders  over ;  and  he  further  declared  his  will 
to  be,  that  the  interest  and  produce  of  his  said  per- 
sonal estate,  which  should  from  time  to  time  arise 
and  be  made,  until  such  investments,  should  he 
paid  to  the  same  persons : — Held,  first,  that  A  was 
not  entitled  to  the  interest  of  the  residue  of  the  tes- 
tator's estate  in  specie  as  it  stood  at  his  death,  and 
that  the  whole  residue  ought  to  be  placed  in  a  con- 
dition of  secure  investment;  secondly,  that  A 
was  entitled  to  the  interest  from  the  death  of  dte 
testator,  on  the  value  of  such  items  of  the  residse 
as  were  not  in  a  proper  state  of  investment  at  the 
death  of  the  testator,  either  at  such  death  or  a  year 
after ;  such  value  to  be  computed  by  the  Master; 
and  was  also  entitled  to  the  interest  on  the  items 
which  were  in  a  proper  state  of  investment,  £rom 
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tlM  dttdi  of  the  testator.  CaUkoit  ▼.  CMkoti^ 
11  Law  J.  Rep.(N.8.)Cli.  158;  1 Y.  &  Coll.  C.C.812. 
.  Legacies  to  ike  cbildren  (by  same)  of  the  tes- 
tator's late  niece  M,  to  be  assigned  to  them,  when 
and  as  soon  as  they  should  fsspeotively  attain 
iwcDty>fiTe.  Provided  that  if  any  should  <tie  under 
twenty-fire,  leaving  issuer  the  issue  to  take  the 
parent's  l^facy ;  but  if  any  diould  die  under  twenty- 
five,  without  having  issue  then  living,  the  legacy  of 
the  child  so  dying  to  go  and  be  paid  to  the  "  sur- 
vivors and  survivor,  and  others  and  other"  of  the 
aame  children^  in  equal  shares.  At  the  death  of 
the  testator,  all  the  children  of  M.are  under  twenty- 
five.  AU  afterwards  attained  twenty-five,  except 
A,  who  dies  under  that  age  without  issue,  having 
survived  two  of  the  children,  B  and  C  Tht  share 
of  A  devolves  to  the  representative  of  B  and  C, 
together  with  the  children  who  survive  A  Siade  v. 
Parr,  I  Y.  &  ColL  aC.  665. 

Residuary  personal  property  held  to  be  vested  in 
A  sod  B  in  equal  moieties,  snd  descendible  in  the 
same  proportions  to  their  respective  children,  not- 
vHthstanding  words  giving  the  property  to  the  sur- 
vivors "  in  the  event  of  the  death  of  either" ;  the 
word  "  death"  being  held  to  refer  to  death  in  the 
tesUtor's  lifetime.  Clarke  v.  Lubbock,  1  Y.  &  CoU. 
C.C.4a2. 

A  testator  gave  800/.  to  the  four  children  of  H  R  to 
be  divided  into  equal  shares,  and  paid  to  them  at 
twenty-one,  and  Uie  interest  of  their  shares  to  be 
paid  to  their  narentB  in  the  mean  time ;  and  in  case 
of  either  of  tne  legatees  dying  under  twenty- one, 
then  his,  her,  or  their  shares  were  to  be  equally 
divided  amongst  the  survivors.  Two  of  the  children 
died  under  twenty-one  in  the  testator's  lifetime: — 
Held,  that  the  two  survivors  were  entitled  to  the 
original  share  only  of  the  child  who  died  last 
RickeU  V.  GuWemard,  12  Sim.  88. 

Bequest  of  pecuniary  legacies  to  each  of  four 
persons  for  life ;  interest  at  5L  per  cent  to  be  paid 
till  the  heir  attained  twenty-one,  and  in  case  of  the 
demise  of  any  of  the  above  parties  without  legiti- 
mate issue,  men  his  or  her  proportions  to  be  di- 
vided equally  amongst  the  survivors.  After  the 
testator's  death  one  of  the  legatees  died,  without 
having  been  married: — Held,  that  the  survivors 
were  absolutely  entitled  to  the  legacy.  RoHelagh 
V.  Rmulagh,  4  Bea.  419. 

(G)  Specific  and  Demomstrativk. 

The  owner  of  certain  ships  bequeathed  to  J  R 
''all  his  ships  and  parts  of  ships,  and  money  which 
at  the  time  of  his  decease  should  be  due  and  owing 
to  him  from  any  person  or  persons  whomsoever." 
The  testator,  before  his  death,  had  entered  into  a 
charter-party,  under  which  certain  freight  was 
earned  by  one  of  his  ships,  but  the  engagement 
eomprised  in  the  charter-party  was  not  completed 
till  after  the  tesUtor's  death :— Held,  that  the  freight 
was  not  so  incident  or  so  annexed  to  the  ship  as  to 
>ass  to  the  legatee  of  the  ship  as  part  of  his  specific 


le  testator  also  gave  to  J  R  snd  his  assigns,  for 
and  during  his  life,  for  his  and  their  use  and  benefit, 
all  the  dmdends,  interest,  and  annual  proceeds 
which  should  accrue  due  and  become  payable  after 
his  decease,  for  and  in  respect  of  all  such  stock  and 
property  as  he  should  have  and  be  entitled  to  at  the 

Digest,  1840—1845. 


time  of  his  deoeaae  in  the  government  or  public 
ftmds  or  securities.  At  the  time  of  the  testator's 
decease,  he  had  10,6001.  10«.  Sd.,  SL  per  cent  con- 
sols, standing  in  his  name  at  the  Bank: — Held, 
that  the  bequest  was  specific.  Sttphenton  v.  Dawtonf 

10  Law  J.  Rep.  (2i.s.)  Ch.  083 ;  8  Bea.  842. 

A  legacy  of  '*4,000i.  capital  stock  in  the  SL  per 
cent  consols,  or  in  whatever  of  the  government 
funds  the  same  should  be  found  vested:" — Held, 
to  be  demonstrative  or  specific  Hoiking  v.  NithoUt, 

11  Law  J.  Rep.  (na)  Ch.  230;  1  Y.  &  Coll.  C.C. 
478. 

A  testator  bequeathed,  amongst  other  stock  lega- 
cies, 80,000^  consols  to  the  Provost  and  Fellows  of 
Queen's  College,  to  be  by  them  expended  within 
three  years  after  his  death  in  the  purchase  of  such 
books,  for  the  use  of,  and  to  be  added  to,  the  library 
of  the  college,  as  the  provost  and  fellows  for  the 
time  being  d^ould  in  their  discretion  think  fit ;  and 
in  a  subsequent  paragraph  he  directed  that  if  at  his 
decease  he  should  not  have  a  sufficiency  of  stock, 
standing  in  his  name  to  answer  the  several  stock 
legacies  aforesaid,  his  executor  should  purchase 
and  make  up  the  deficiency  out  of  the  residuary 
estate.  The  stock  standing  in  the  testator's  name 
at  his  death  was  sufficient  to  answer  die  bequest  of 
the  college: — Held,  that  that  bequest  was  specific. 
Queen* 8  College  v.  Sutton,  11  Law  J.  Rep.  (n.8.) 
Ch.  198;  12  Sim.  521. 

A  testatrix  having  1 15t,  long  annuities,  standing 
in  her  name  at  her  death,  of  which  65L  like  annui- 
ties had  been  purchased  for  her  by  T  B,  bequeathed 
her  residuary  estate  to  trustees,  to  be  invested  or 
continued  by  them  in  the  public  funds,  or  at  inter- 
est, the  stocks,  funds,  or  securities,  to  be  varied  at 
discretion  in  trust  to  pay  certain  annuities  out  of 
the  interest,  dividends,  «c.,  and  subject  thereto  to 
pay  the  income  of  the  said  trust  monies,  stocks, 
funds,  and  securities  to  S  N  for  life ;  and  subject 
thereto,  she  gave  all  the  residue  of  her  estate  to 
the  trustees  absolutely.  By  a  codicil,  she  gave  all 
the  money  funded  by  T  B  in  her  name,  in  the  long 
annuities,  (which  she  mentioned  to  be  SOL  per  an- 
num,) to  C  D,  after  S  N's  death :— Held,  that  501: 
of  the  long  annuities  were  specifically  bequeathed 
to  C  D.     lyjIyUe  v.  Fryer,  12  Sim.  1. 

A  testator  having  3\  per  cents,  East  India  stock, 
Danish  bonds,  and  other  property,  bequeathed  to 
his  wife,  during  her  widowhood,  the  interest  of  all 
the  money  he  had  or  might  possess  in  the  funds  or 
other  securities :  "  And  I  ftirtlier  bequeath  to  my 
wife  the  interest  of  any  other  property  I  do  or  may 
possess,  to  be  enjoyed  by  her  so  long  as  she  remains 
single:" — Held,  tnat  the  testator's  widow  was  en- 
titled, as  against  the  residuary  legatees,  to  enjoy, 
in  epeciet  every  portion  of  her  husband's  property 
which  came  within  the  description  of  money  in  the 
funds  or  other  property,  and,  consequently,  his 
Si  per  cents,  East  India  stock  and  Danish  bonds. 
Oaket  V.  Straehey,  18  Sim.  414. 

A  legacy  of  10,000/.  consols,  "now  standing  in 
my  name,"  held,  from  the  context  of  the  will,  not 
to  be  specific.     Luther  y.  Auther,  13  Sim.  422. 

A  testator  bequeathed  as  many  of  his  canal  shares 
as  he  should  leave  children  him  surviving,  one  of 
such  shares  to  be  in  trust  for  each  of  his  children. 
At  the  date  of  his  will  he  had  eight  shares  and 
seven  children,  and  at  his  death  he  had  ten  shares 
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and  eleren  children: — Held,  that  the  bequest  was 
specific.    Milier  v.  Little,  2  Bea.  259. 

A  testator  deviiied  his  estate  X  to  trustees  for 
aale/for  payment  of  his  debts  and  legacies  in  ex- 
oneration of  his  personal  estate,  and  after  reciting 
that  he  became  entitled  on  his  marriage  to  a  sum  of 
7,442/.,  of  which  he  had  received  2,442/.,  and  the 
6,000/.  remained  due,  he  bequeathed  2,442/.,  to  be 
paid  out  of  the  produce  of  the  estate  X,  and  the 
aum  of  5,000/.  when  and  if  the  same  should  be  re- 
ceived and  got  in,  but  not  otherwise,  to  A,  B,  C, 
and  D  equally,  and  in  case  the  5,000/.  should  be 
received  by  him  in  his  lifetime^  he  directed  the 
tame  to  be  raised  out  of  the  estate  X.  The  testator 
received  the  5,000/.: — Held,  that  the  legacy  was 
demonstrative,  and  that  it  was  a  charge  upon  the 
general  personal  estate  as  well  as  on  the  estate  X. 
Cokdil  V.  B^ddletom,  3  Bea.  570. 

Residuary  gift  of  the  whole  income  of  the  testa- 
te tor's  property  (which  included  leaseholds  and 
long  annuities)  to  his  wife,  for  her  life,  at  her  own 
disposal,  but  not  to  sell  without  the  consent  of  all 
parties;  remainder  to  the  brothers  of  the  testator 
equally : — Held,  that,  construing  the  gift  with  refer- 
ence to  the  other  provisions  of  the  wiU,  the  widow 
was  entitled  to  the  income  of  the  property  for  her 
life,  in  the  state  of  investment  in  which  it  was  left 
by  the  testator. 

Setnble — That  in  the  application  of  the  rule  forcon- 
▼erting  into  permanent  investments  at  the  death  of 
the  testator,  perishable  property  in  which  he  has 
given  interests  for  life,  and  other  interests  in  succes- 
sion, the  inclination  of  the  Court  in  the  later  cases, 
when  the  meaning  was  doubtful,  has  been  in  favour 
of  that  construction  which  would  give  to  the  tenant 
for  life  the  enjoyment  of  the  property  tn  specie. 
Hinvee  v.  Hitwee,  8  Hare,  609. 

A  testatrix  appointed  a  legacy  out  of  a  particular 
fund.  By  a  codicil  she  revoked  it,  and  gave  a 
legacy  of  half  the  amount  only,  but  without  refer- 
ring to  the  particular  fund : — Held>  that  the  latter 
was  a  mere  substitution  for  the  former ;  and,  the 
particular  fund  failing,  that  the  legatee  was  not  en* 
titled  to  be  paid  out  of  the  general  assets.  Briitvw  v. 
Britt^t  5  Bea.  289. 

Gift  in  a  will  of  *'  all  my  money  in  the  long  annui- 
ties, and  in  all  or  any  other  of  the  public  stocks  or 
funds,  ready  monies  and  securities  for  money,  out- 
standing debts,  and  all  the  rest,  residue,  and  remain- 
der of  my  estate  and  effects  whatsoever  and  where- 
■oever,  and  of  what  nature  or  kind  soever  the  same 
shall  or  may  consist  at  the  time  of  my  decease," 
to  trustees,  **  upon  trust  that  they  do  and  shall  in 
the  first  place,  by  sale  thereof,  or  so  much  thereof 
as  shall  be  necessary  for  that  purpose,  pay  there- 
out all  my  debts  and  funeral  and  testamentary  ex- 
penses and  legacies,  and)  subject  thereto,  in  trust  to 
pay  to,  or  permit  and  sufiEer  A  C  to  have,  receive, 
and  take  the  dividends  and  interest  thereof  to  and 
for  his  own  use  and  benefit  for  his  life,"  with  re- 
mainder to  the  children  of  K  C.  The  testator  had, 
at  his  death,  long  annuities  and  leaseholds,  which 
wtre  the  subject  of  this  bequest : — Held,  that  R  C 
was  not  entitled  to  the  income  of  the  long  annuities 
ai>d  leaiiebolds  specifically ;  and  that  they  ought  to 
U^  M»ld,  and  invested  in  securities  of  a  permanent 
ftMtun*  HtUherland  v.  Cooke,  14  Law  J.  Rep.  (n.8.) 
Ui,7\'f  1  Coll.  C.C.  498. 


(H)   CUMTJLATIVB. 

[  TweedaUy.  Tweedale,  4  Law  J.  Dig.  ^41;  lOSia. 
453.] 

H,  by  deeds,  executed  in  his  lifetime,  granted  sa 
annuity  of  300/.  to  each  of  his  two  sisters  doiiog 
their  life,  payable  quarterly,  in  Jasuary,  Apdl, 
July,  and  October;  one  of  these  annuities  wssfor 
his  sister's  separate  use ;  and  valusbleconsidenlisB 
was  given  for  both  of  them.  H,  by  his  will,  giie 
an  annuity  of  900/.  to  one  of  his  sisters,  snd  of  MWL 
to  the  other  sister,  for  their  separate  use,  paysble  ss 
the  four  usual  quarterly  days  of  paymeot.  fieslv 
gave  an  annuity  to  his  wife,  which  he  expresdy 
declared  was  to  be  in  lieu  of  the  annual  sum  to  which 
she  was  entitled  under  her  marriage  settlement: 
— Held,  that  the  testator's  siaters  were  entitled  ts 
the  annuities  given  to  them  respectively  by  the 
will,  in  addition  to  those  which  were  given  to  tkem 
by  the  deeds. 

Whether,  in  such  a  case,  parol  evidence  is  sdmis- 
sible  to  explain  the  intention  of  the  testator,  fscrv. 
Halet  V.  DarreUt  10  Law  J.  Rep.  (nj.)  Ch.  10;  « 
Bea.  324. 

By  the  first  codicil  the  testator  gave  to  his  illegi' 
timate  daughter  Phiilis  an  anuuity  of  100/.  a  yesr, 
and  a  siun  of  1,000/.,  with  a  power  to  the  tnuieef 
to  advance  250/.  for  her  benefit.  By  the  lecood 
codicil,  the  testator  merely  revoked  the  appoiotmeot 
of  a  trustee.  By  his  third  codicil  he  gave  Phillii 
a  debt  of  1,546/.  sterling,  a  legacy  of  1,000/.,  sad 
one  of  4,000/.,  when  his  estates  were  cleared  of  sU 
present  demands  on  them.  By  a  fifth  codicil,  he 
charged  two  estates  with  5,000/.  each,  for  his  illegi- 
timate  daughters  Phiilis  and  Sibyl,  to  be  divested 
on  their  dying  under  twenty- one,  or  before  msr- 
riage.  By  a  subsequent  codicil  he  confirmed  bis 
will,  and  the  second  codicil  (which  varied  thetras- 
tee  only),  and  sJso  (though  inaccurately  describiitf 
it)  the  fifth  codicil,  and  after  reciting  that  be  bad 
by  one  or  both  of  the  codicils  to  his  said  will,  in  i 
sufiKcient  manner  provided  for  Phiilis,  he  gsve  to 
his  illegitimate  daughters  Sibyl  and  Clara  an  estate 
similar  in  all  respects  to  that  which  by  his  ssid 
codicil  or  codicils  he  had  given  to  his  ssid  otba 
daughter,  and  he  declared  that  Sibyl  and  Clais 
should  have  the  same  provision  as  he  had  made  for 
his  other  daughter : — Held,  that  the  legacies  were 
not  cumulative,  and  that  the  daughters  were  ea- 
titled  to  the  provision  made  by  Sie  fifth  codicil 
only.     Rabktf  v.  Bobley,  2  Bea.  95. 

Bequest  of  an  annuity  of  800/.  to  the  testiUx'i 
wife,  followed  by  a  bequest  (amongst  others)  of  sa 
annuity  of  200/.  to  the  tesUtor's  daughter,  snd  s 
subsequent  direction,  in  the  same  instrument,  that 
at  the  death  of  the  testator's  wife,  the  daughter  «ss 
to  have  400/.  a  year : — Held,  that  the  annuity  of 
400/i  given  to  the  daughter  waa  in  substimtionfoCf 
and  not  in  addition  to,  the  prior  annuity  of  200t 

fiven  to  the  same  legatee.     Yockueff  v.  HaMtard,  S 
[are,  620. 

A,  by  a  codicil  to  his  will,  bequeathed  as  folio**: 
— **  In  addition  to  all  other  bequests  to  M,  besides 
Ausuian  meUlliques  for  104,000  florins,  I  p^ 
5,000/."  By  a  codicil  of  subsequent  date,  be  be- 
queathed as  follows : — "  And  whereas  I  hsve,  by 
indorsements  on  two  little  parcels  containing  104 
Austrian  bonds,  1,000  florins  each,  given  them  to 
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Bl',  I  confirm  the  eatd  disposition,  and  add  to  it 
20,000<.  English  currencv."  The  Austrian  metal- 
liqoes  and  Austrian  honis  were  the  same  subject- 
matter,  being  goTemment  obligations : — Held,  that 
the  gift  of  Austrian  bonds  in  the  latter  codicil  was 
specific,  and  was  a  substitution  for  the  Austrian 
metalliques,  but  that  the  legacy  of  20,0002.  was  not 
a  substitution  for  the  legacy  of  5,0001.  Marquis  of 
Hertfird  r.  Lard  Lowther,  18  Law  J.  Rep.  (n.s.)  Ch. 
41;  7Bea.l.    Ibid.  107. 

A  testator,  in  his  lifetime,  by  bond  secured  to 
H  C  C  an  annuity  of  8002.  for  life,  payable  on  the 
usual  quarter  days,  &c.,  and  by  his  will  he  con- 
flrnied  it,  and  bequeathed  a  further  annuity  of  200t«, 
payable  in  the  same  manner,  it  being  his  intention 
that  she  should  receive  an  annuity  of  500iL  instead 
of  8001.  By  a  codicil,  the  testator  directed  his 
trustees  to  raise  500A  a  year,  and  pay  the  same  to 
H  C  C  during  her  life  by  quarterly  payments : — 
Held,  that  &e  second  annuity  was  cumulatiTe. 
Hadhum  v.  JervU^  8  Bea.  450. 

A  testator  baring  at  the  time  of  making  his  will 
2,0002.,  81.  per  cent  consols,  but  not  mentioning 
that  fact  in  his  will,  directed  his  executors  to  invest 
ofXt  of  his  residuary  estate  a  sufficient  sum  in  the 
31.  per  cent,  consols,  to  produce  an  annual  income 
of  279/.  8«.,  which  he  bequeathed  to  his  wife  for  life, 
and  after  her  death,  he  bequeathed  2,0001.  stock, 
put  of  the  fund  to  be  so  purchased,  to  five  trustees, 
upon  trust,  out  of  the  dividends,  and  out  of  the 
rents  of  certain  leuehold  tenements,  to  pay  to  poor 
decayed  tradesmen  and  poor  women,  residents  of 
Aylesbury,  a  sum  of  5/.  each,  per  annum  ;  and  if 
there  was  a  surplus  of  the  dividends,  to  pay  such 
surplus  among  those  poor  men  and  women,  as  the 
trustees  should  think  proper.  He  afterwards  sold 
out  the  2,000/.  8/.  per  cents.,  and  by  a  codicil,  re- 
citing that  he  had  sold  out  '<  the  2,000/1  stock,  as 
mentioned  in  his  will,"  and  bought  long  annuities 
with  the  proceeds,  he  bequeathed  the  dividends  of 
those  annuities  to  his  wife  for  life,  and  after  her 
death  he  bequeathed  the  annuities  to  the  five  trus- 
tees above  referred  to,  upon  trust,  out  of  the  divi- 
dends and  out  of  the  rents  of  the  leaseholds  before 
referred  to,  to  pay  to  poor  decayed  tradesmen  and 
poor  women,  natives  and  residents  of  Aylesbury,  a 
sum  of  51.  each  per  annum ;  and  that  if  there  was  a 
surplus  of  the  dividends,  to  pay  to  six  poor  men  and 
six  women,  the  sum  of  7/.,  instead  of  51.  each : — 
Held,  (reversing  the  decision  of  the  Vice  Chancel- 
lor,) that  the  bequests  contained  in  the  codicil  were 
in  substitution  of  the  benefits  given  by  the  will, 
and  were  not  cumulative.  The  Attorney  General  v. 
George,  12  Law  J.  Rep.  (n.s.)  Ch.  165. 

A  testator  bequeathed  to  some  of  his  servants 
(including  the  plaintiff)  three  years'  wages,  to  be 
paid,  free  ftom  legacy  duty,  within  three  months 
from  his  death.  By  a  codicil  he  gave  to  those  ser- 
vants who  should  have  lived  with  him  three  years 
(in  which  number  the  plaintiff  was  included)  three 
years'  wages  and  board  wages ;  and  he  directed  that 
all  bequests  by  that  codicil  were  to  be  in  addition 
to  any  bequest  previously  given  to  those  legatees. 
By  another  codicil  he  bequeathed  to  the  plaintiff 
1,000/.,  if  he  should  be  living  with  him  at  his 
death,  above  any  other  bequest  By  another  codi- 
cil he  bequeathed  to  the  plaintiff  2,000/.  over  and 
above  all  other  legacies,  to  be  paid  within  three 


months  from  his  death.  By  another  codicil  he  be- 
queathed to  the  plaintiff  3,000/.,  and  made  other 
bequests,  and  he  directed  all  those  legacies  to  be  in 
addition  to  what  he  had  already  given.  By  another 
codicil  he  bequeathed  to  the  plaintiff  2,600/.  in  ad- 
dition, and  by  a  subsequent  codicil  an  additional 
sum  of  2,000/.  By  his  last  codicil  he  bequeathed 
16,000/.  to  his  executors  to  provide  for  his  servants 
as  therein  mentioned,  and  he  then  directed  his  exe- 
cutors to  pay  half  that  sum  to  the  plaintiff: — Held, 
that  all  these  legacies  were  cumulative.  SuU$e  v. 
Lord  LowtheTf  12  Law  J.  Rep.  (n.s.)  Ch.  815 ;  af- 
firming S.C.  2  Hare,  424. 

The  testatrix,  by  her  will,  gave  lOOt  to  Highbury 
College.  By  a  codicil  she  gave  100/L  additional 
to  all  the  charities  named  in  her  will ;  and  by  the 
same  codicil  gave  500/.  to  the  Hoxton  Academy. 
The  200/.  and  also  the  500/.  were  claimed  by  High- 
bury College,  and  evidence  was  adduced  to  shew 
that  the  Hoxton  Academy  was  in  fact  Highbury 
College,  the  name  and  site  only  being  changed  in 
1826 ;  but  the  evidence  also  shewed  £at  the  pre- 
mises originally  occupied  by  the  society  as  the 
Hoxton  Academy  had,  since  the  removal  of  the 
claimants,  been  also  occupied  by  two  other  charitable 
societies : — Held,  that  the  two  legacies  being  given 
by  the  same  instrument,  the  Highbury  College  could 
not  claim  the  legacy  of  500/.  Lee  v.  Pain,  14  Law 
J.  Rep.  (k.s.)  Ch.  346 :  4  Hare,  201. 

A  testator  bequeathed  to  his  servant  C  a  legacy  of 
6,000/.  He  afterwards  gave  to  his  servants  who 
should  have  been  living  with  him  two  years  at  the 
time  of  his  death  a  year's  wages : — Held,  that  C, 
who  had  been  living  with  the  testator  two  years 
at  the  time  of  his  death,  was  entitled  to  a  year's 
wages  in  addition  to  the  6,000/.  Ford  v.  Ruxion,  1 
Coll.  C.C.  408. 

A  testator,  after  devising  a  real  estate  to  his  na- 
tural son  T  A,  bequeathed  as  follows : — '*  I  give 
and  bequeath  unto  my  sister  £  to  be  paid  out  of 
the  rente  and  profits  of  the  aforesaid  lands,  the  sum 
of  250/.  per  annum,  and  to  live  free  from  rent  in 
the  house  I  now  occupy  in  H,  with  the  land  and 
buildings  I  now  occupy,  oontaining  about  nine 
Lancashire  acres,  with  the  use  of  my  household 
furniture,  plate,  linen,  books,  wines,  spirits,  car- 
riages and  horses,  cows,  hay,  and  farming  utensils 
and  stock,  for  her  sole  use  during  her  natural  life, 
or  so  longas  she  shall  remain  unmarried ;  in  either 
events,  then  to  go  to  T  A  ;  but  should  she  marry, 
then  my  will  and  mind  is,  that  -my  executors  shall 
pay  her  100/.  per  annum,  for  her  own  use,  during 
her  natural  life,  out  of  the  renta  and  profits  of  my 
said  estate."  The  sister  married  in  the  testator's 
lifetime : — Held,  that  the  annuities  of  250/.  per  an- 
num and  100/.  per  annum  were  not  cumulative. 
Andrew  v.  Andrew,  1  Colli  C.C.  690. 

Bequest  of  residue  to  A  for  life,  with  power 
thereout  to  advance  her  eldest  son,  and  a  gift  after 
A's  death,  of  the  said  residue  to  A's  children 
equally : — Held,  on  the  context,  that  the  amount 
advanced  to  A's  eldest  son  was  not  to  be  taken  into 
account  in  the  ultimate  division  of  the  remainder 
amongst  A's  children.  Ujyfofm  v.  Upjohn,  7  Bea. 
152. 

A  testator  gave  the  interest  of  50,0002.  to  his  wife 
for  life,  and  directed  that  after  her  death  10,000/. 
should  be  set  apart  out  of  that  sum,  in  aid  of  his 
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months :-— Held,  that  the  repreientatives  of  the 
logatee  were  entitled  to  the  legacy.  Luau  t.  Car^ 
Unt,  2  Bea.  367. 

Bequest  of  a  residue  to  A  (who  had  no  children) 
for  life,  and  at  his  death  6|000/.  to  be  deposited  in 
the  hands  of  trustees  for  the  use  of  A's  eldest  son, 
at  his  attaining  the  age  of  thirty  years ;  the  rest  to 
be  equally  shared,  A's  eldest  son  taking  an  equal 
share,  in  addition  to  the  5,0002.,  and  Uie  general 
division  to  take  place  as  each  respectively  attains 
twenty-four: — Held,  that  the  gifts  were  vested,  and 
not  too  remote.     Orett  y,,Oreet,  6  Bea.  128. 

Bequest  of  the  interest  of  the  residue  to  the  widow 
for  the  maintenance  of  the  testator's  children ;  and 
after  her  decease  the  property  '^  to  be  shared  equally 
amongst  all  his  children,  if  they  should  have  at- 
tained twenty-one,  and  if  any  had  not  attained  that 
age,  then  that  his  executors  should  act  as  trustees 
until  the  eldest  attained  that  age,  and  then  pay  him 
his  share,  and  each  one  as  he  or  she  attained  that 
age."  A  child  who  died  under  twenty-one,  in  the 
lifetime  of  the  widow, — held,  not  to  liave  a  vested 
interest    Butcher  v.  Leaehf  5  Bea.  892. 

A  testator  gave  all  the  residue  of  his  personal 
estate  to  trustees  in  trust  to  convert  and  invest,  and 
to  pay  the  interest  to  his  wife  for  life,  if  she  should 
so  long  continue  his  widow ;  and  i^r  her  deaUi  or 
marriage  to  pay  and  divide  the  principal  unto  and 
eqiully  between  all  and  every  the  testator's 
nephews  and  nieces,  share  and  share  alike,  within 
six  months  after  they  should  become  entitled 
thereto.  One  of  the  nephews  died  during  the  con- 
tinuance of  the  life  estate : — Held,  that  the  repre- 
sentatives of  such  nephew  were  entitled  to  an 
aliquot  share  of  the  residue,  as  having  vested  at  the 
death  of  the  testator.  Paokham  v.  Orsgory,  14  Law 
J.  Rep.  (n.s.)  Ch.  191 ;  4  Hare,  896. 

A  testator  gave  8001  stock  to  trustees,  to  pay  the 
dividends  to  his  daughter  Sarah  for  life,  and  after 
her  decease  the  said  stock  to  be  transferred  to  such 
of  his  other  four  children  as  should  be  living  at  her 
decease ;  but  if  his  other  children  should  not  be 
living  at  the  death  of  Sarah,  then  to  his  personal 
representatives.  Sarah  survived  all  the  testator's 
other  children;  three  died  without  issue;  and  the 
plaintiff  was  the  grandchild  of  the  fourth: — Held, 
that  the  plaintiff,  as  next-of-kin  of  the  testator,  on 
the  death  of  Sarah,  was  not  entitled  to  the  whole 
fund,  but  that  the  next-of-kin  at  the  testator's  death 
were  entitled  to  share  equally.  Niehdton  v.  Wilton^ 
14LawJ.Rep.(N.8.)Ch.  861. 

A  testator  bequeathed  the  residue  of  his  personal 
estate  to  trustees,  upon  trust  to  pay  three  annuities ; 
and  after  the  death  of  the  survivor  of  the  three  an- 
nuitants, upon  trust,  for  the  children  of  his  two 
brothers  and  sisters  as  tenants  in  common  at  twenty- 
one  ;  but,  if  any  of  them  died  under  twenty -one,  the 
shares  of  them  so  dying  were  to  gfo  to  the  survivors : 
— Held,  that  one  of  Uie  children  having  attained 
twenty-one,  and  having  died  in  the  lifetime  of  the 
annuitant,  his  personal  representatives  were  entitled 
to  his  share.  Morgan  v.  fViUiams,  14  Law  J.  Rep. 
(M.8.)Ch.449. 

A  testator  bequeathed  500L  to  a  person  resident 
abroad,  if  he  should  be  living  at  his  widow's  death. 
The  executors  invested  500^.  in  the  sum  of  600L 
stock,  under  the  32nd  section  of  the  5  &  6  Geo.  3. 
c  62 : — Held,  upon  petition,  thAt  this  section  did 


not  apply  to  contingent  legacies,  and  the  legatee 
was  therefore  only  entitled  to  500L,  minus  the  legacy 
duty,  and  not  to  the  600^  stock.  Ex  parte  KnmSf 
14  Law  J.  Rep.  (n.s.)  Ch.  463. 

A  testatrix  bequeathed  3,000A  to  trustees,  npso 
trust,  to  pay  the  interest  to  B  for  life,  sod  after  the 
deeease  of  B  the  testatrix  willed  that  the  said  IfiOH. 
should  be  equally  divided  among  such  of  her  dul- 
dren  as  should  be  living  at  the  time  of  her  death,  ss 
they  respectively  attained  the  age  of  twenty-otte; 
but  her  will  Was,  that  if  B  should  die  without  lesv. 
ing  issue,  then  the  8,O00iL  should  be  psid  to  C.:— 
Held,  that  the  children  of  B  took  vested  intercsti 
in  the  3,000/.  at  her  death,  and  consequently  thst  the 
share  of  one  who  died  after  B,  under  die  age  ef 
twenty-one,  devolved  to  her  father,  as  her  admivii- 
tntor.    Bree  ▼.  Perfidy  1  Coll.  C.C.  128. 

Upon  the  construction  of  a  wOl, — Held,  thst  a 
legacy  charged  upon  the  testator's  real  estate,  and 
payable  when  the  youngest  child  of  the  testator 
should  attain  twenty-one,  was  rested  in  the  legatee 
before  that  period.  Broum  v.  IPeei^,  2  Y.  &  CsH 
C.C.  134. 

Upon  the  construction  of  a  will, — ^Held,  that 
chattel  leaseholds  were  to  be  enjoyed  in  ipem  by  the 
tenant  for  life  of  the  residuary  real  and  penoosl 
estate.     Daniel  v.  Warren,  2  Y.  &  Coll.  C.C.  290i 

Upon  the  construction  of  a  will, — Held,  thst 
the  surplus  dividends  of  a  legacy,  after  payments  sf 
maintenance  during  the  minority  of  the  legatee,  go 
with  the  corpus.  Slade  v.  Parr,  1  Y.  &  Coll.  a& 
566. 

A  testatrix  bequeathed  a  sum  of  stock  to  trustees, 
upon  trust,  to  pay  the  dividends  thereof  ts  her 
granddaughter  for  life,  and  after  her  decease,  ia 
trust  to  assign,  transfer,  and  dispose  of  the  capital 
unto  and  among  the  children  of  her  said  gnad- 
daughter,  share  and  share  alike,  at  their  sges  sf 
twenty-one,  or  sooner  if  the  trustees  should  tlmik 

S roper ;  and  in  case  the  said  granddaughter  shonM 
ie  without  leaving  any  child  or  children,  or  lesving 
suefa,  all  of  them  should  die  before  they  or  any  oif 
them  should  become  entitled  to  the  trust  moDieB, 
then  in  trust  to  assign  and  transfer  the  capital  to  A 
The  will  contained  no  clause  of  survivorship  anosg 
the  children.  The  granddaughter  had  ^even  di3- 
dren,  of  whom  seven  died  in  her  lifetime,  two  oaly 
out  of  the  seven  having  attained  twenty- on&  Ths 
four  survivors  attained  twenty-one : — Held,  that  sH 
the  six  children  who  attained  twenty-one  took  vested 
interests  in  the  stock,  snd  that,  upon  the  death  of 
their  mother,  the  whole  stock  was  divisible  amosgil 
them  or  their  representatiws,  in  six  equal  shaies. 
Mairy,  Quilter,  2  Y.  &  Coll.  C.C.  466. 

A  testator  bequeathed  the  dividends  cf  10,(KKHL 
stock  to  his  wife  for  her  life,  and  after  her  deeesae 
he  gave  and  bequeathed  the  principal  unto  sod 
amongst  A,  B,  C,  and  D,  and  all  and  every  otiier 
the  child  and  children  of  N  that  might  be  Irring  at 
the  decease  of  his  said  wife,  to  be  transferred  ssd 
paid  to  them  respectively  on  their  attaining  the  age 
of  twenty-one  years,  with  benefit  of  survivorship  is 
case  any  of  them  should  die  under  that  age.  K 
never  had  any  other  children  than  those  named  in 
the  will.  They  all  attained  twenty-one,  and  died  is 
the  lifetime  of  the  widow :— Held,  that  they  took 
vested  interests  in  the  10,000i  stock.  Roberts  r. 
Border,  2  ColL  C.C.  130. 


LBGACY— (COVDITIONAL). 
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(J)  COKDITIONAL. 

A  testator,  by  his  wiil,  dated  in  November  I83i» 
gave  his  residuary  estate  to  trustees  for  the  mainte* 
Danoe  of  his  daughter  M  R,  till  twenty-one,  or 
fBaniaf^e  with  consent  And  upon  her  attaining 
tweo^-one,  or  marrying  with  consent,  upon  trust, 
to  pay  the  dividends  to  her  for  life  for  her  separata 
nae ;  remainder  to  her  children  in  equal  shares ; 
and  in  default  of  ehildren,  then  over.  By  a  codi- 
cil, dated  in  October  1836,  the  testator  stated, 
that  **  in  consequence  of  the  nervous  debility  under 
which  my  daughter  M  R  is  labouring  (originally 
oeeaaioned  by  a  fright  at  the  age  of  five  years),  and 
eonaidering  that  it  totally  unfits  her  for  the  con« 
tiaal  of  herself,  I  deem  it  advisable  for  her  better 
protection,  and  of  die  several  bequests  given  to  her 
bj  this  my  will,  to  direct  that  my  trustees  shall 
apply  ail  monies  bequeathed  bo  my  said  daughter, 
iir  her  use  and  benefit,  in  such  manner  as  they  may 
think  fit ;  and  my  will  and  mind  is,  that  for  the 
reaaon  aforesaid,  my  said  daughter  M  R  shall  not 
at  any  time  contract  matrimony ;"  and  the  testator 
then  gavethe  property  over,  in  the  event  of  the  mar* 
liage  or  death  of  M  R.  Ailer  the  testator's  death, 
M  R,  being  then  of  the  age  of  eighteen  years,  inter- 
married with  one  of  the  trustees: — Held,  that  the 
codicil  did  not  create  a  new  bequest  in  substitution 
lor  that  made  by  the  will ;  but,  recognizing  and 
eonfinning  the  bequest  given  by  the  will,  merely 
annexed  to  it  a  condition  subsequent  in  general  re- 
straint of  marriage,  which  was  void  in  law;  and 
that,  therefore,  the  interest  given  by  the  will  to  M  R 
did  not  go  over  in  consequence  of  her  marriage. 
Motley  V.  iUnokUim,  12  Law  J.  Rep.  (ii.8.)  Ch.373; 
I  Hare,  67a 

If  a  limitation  is  made  dependent  on  the  happen- 
ing of  either  of  two  events,  one  of  which  is  too  re- 
mote, but  the  other  is  not ;  it  will  take  efifect  if  the 
latter  event  happens.  MinUry,  Wrakthj  13  Sim.  52. 

Beqnest  of  600^  to  be  applied  towards  payment 
•f  the  debt  to  which  Z  Chapel  was  or  might  be  sub* 
ject  at  the  testator's  decease.  The  chapel  was 
▼ested  in  trustees  for  a  particular  class  of  dissenters. 
The  general  body  of  that  class  had  incurred  a  debt 
for  building  chapels,  and  600/.  were  laid  out  on  Z 
Chapel,  wluch  it  was  expected  would  be  raised  by 
voluntary  subscription  of  the  members,  but  there 
waa  no  legal  liability : — Held,  that  the  legacy 
failed.     Duvkt  v.  HopkkUf  2  Bea.  276. 

A  testator  bequeathed  an  annuity,  to  cease  in 
caae  the  legatee,  if  required,  should  not  execute 
a  release.  A  release  was  tendered,  which  A  refused 
to  execute.  It  was  not  proved  that  the  legatee 
knew  the  contents  of  the  deed,  or  that  any  explana- 
tion was  offered  to  him ;  and  it  appeared  to  have 
contained  an  inaccurate  recital : — Held,  that  there 
waa  no  forfeiture.     WiUiama  v.  Knifey  6  Bea.  273. 

A,  by  his  will,  gave  to  his  wife  all  the  good-will 
of  his  house,  stock  in  trade,  &c  to  the  use  of  hia 
wife  and  his  daughter,  subject  to  the  trust,  that  his 
wife  and  daughter  should  live  together,  and  that 
his  wife  should  take  charge  snd  see  to  the  main- 
tenance and  support  of  his  daughter  during  her 
minority  s  the  daughter  married  shortly  after  the 
testator' a  death,  and  during  her  minority,  and 
ceased  to  reside  with  the  mother: — Held,  that, 
notwithstanding    her    coverture   and    ceasing    to 


reside  with  the  mother,  the  daughter  was  entitled 
to  a  maintenance  out  of  the  sttbject  of  the 
bequest  to  tlie  mother  during  her  minority.  ConoUy 
v.  FarreU,  14<  Law  J.  Rep.(N.8.)  Ch.  189. 

Bequest  of  a  specific  sum  in  the  funds  to  be  paid 
within  twelve  months.  The  sum  was  not  trans- 
ferred within  the  twelve  months,  and  the  executors 
reoeived  the  dividends  accruing  during  that  period : 
— Held,  that  they  belonged  to  the  legatee.  Bristow 
V.  BrittoWf  6  Bea.  289. 

A  teatator  gave  by  his  will  several  benefits  to  his 
brother,  whom  he  designated  throughout  his  will  as 
''my  brother  G  B,"  and  appointed  him  one  of  his 
executors.  C  B  survived  the  testator,  but  did  not 
prove  the  will : — Held,  that  C  B  did  not  forfeit  the 
benefits  given  to  him  by  the  wilL  Compicm  v. 
Bioxham,  14  Law  J.  Rep.  (m.8.)  Ch.380 ;  2  ColLCC. 
201. 

A  testator  gave  the  dividends  of  5,000/.  stock  to  A 
for  life,  and  if  A  should  die,  then  to  A's  wife  for  life, 
she  to  lay  it  out  for  the  good  of  A's  children;  but  if 
sheshould  marry  again,  she  should  have  nothing  more 
to  do  with  the  money,  but  the  executors  should  have 
full  power  over  it,  and  lay  it  out  as  they  should  think 
best  for  such  of  the  children  as  should  remain  under 
age;  "  and  when  the  youngest  child  becomes  of  the 
age  of  twenty-one  years,  then  this  5,0002.  stock  shall 
be  sold,  and  the  money  shall  be  than  equally  divided 
between  such  of  the  said  children  that  shall  be  then 
living,  equally  share  and  share  alike.  No  one  of 
the  said  children  shall  be  allowed  or  shall  ever  sell 
or  part  with  his  or  her  share  or  interest  in  the  said 
money  until  it  shall  be  divided.  If  on  proof  of  any 
one  or  more  of  tlwm  having  done  so»  then  his  or  her 
shsre  will  from  that  time  become  the  property  of 
the  other  children.  This  said  stock  to  stand  in  the 
name  of  my  executors."  The  testator  died  in  1831 . 
A  died  in  1886.  A's  wife  died  in  1843,  without 
having  married  again.  The  youngest  child  of  A 
came  of  age  in  1844.  In  1841,  J,  who  was  one  of 
the  children  of  A,  and  who  was  afterwards  living 
when  the  youngest  came  of  age,  having  been  ar- 
rested for  debt,  presented  his  petition  and  obtained 
his  discharge  under  the  stat  1  &  2  Vict  c.  110.  for 
the  relief  of  insolvent  debtors : — Held,  that  this  was 
a  "parting  with"  J's  contingent  reversionary  inter- 
est m  the  capital  stock  within  the  meaning  of  the 
expression  contained  in  the  wiU,  and  further,  that 
the  restraint  against  alienation  contained  in  the  will 
was  valid ;  consequently  that  the  interest  so  parted 
with  devolved  to  the  other  children  of  A,  who  were 
living  when  the  youngest  attained  twenty-one. 

Oiuere — Whether  a  gift  to  A  in  fee,  with  a  proviso 
that  if  A  slien  in  B's  lifetime,  the  estate  shall  shift 
to  B,  is  valid.     CkurcfuU  v.  Marks,  1  Coll.  C.C.  441. 

A  testator  bequeathed  an  annuity  to  his  nephew 
for  life,  declaring  that  his  nephew  should  have  no 
power  to  sell,  mortgage,  incumber,  or  antieipate 
it,  and  that  in  case  he  should  attempt  so  to  do,  the 
same  should  cease,  and  be  no  longer  payable  to 
him.  And  after  the  decease  of  his  nephew,  or  anv 
such  attempt  to  sell,  mortgage,  incumber,  or  antici-* 
pate  the  annuity,  the  testator  ordered  the  fund  out 
of  which  the  annuity  was  to  be  paid,  to  be  divided 
amongst  his  nephew's  children.  The  nephew  took 
the  benefit  of  the  sUt  1  &  2  Vict  c.  110.  for  the 
relief  of  insolvent  debtors : — Held,  that  this  was  a 
forfeiture  of  the  annuity,  and  that  the  children  were 
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months:-— Held,  ihtA  the  repTeaentativeB  of  the 
legatee  were  entitled  to  the  legacy.  Lucas  v.  Cai^ 
2m«,2Bea.367. 

Bequest  of  a  residue  to  A  (who  had  no  childten) 
for  life,  and  at  his  death  6,000/.  to  be  deposited  in 
the  hands  of  trustees  for  the  use  of  A's  eldest  son, 
at  his  attaining  the  age  of  thirty  years ;  the  rest  to 
be  equally  shared,  A's  eldest  son  taking  an  equal 
share,  in  addition  to  the  5,000/.,  and  the  general 
division  to  take  place  as  each  respectively  attains 
twenty-four: — ^Held,  that  the  gifts  were  vested,  and 
not  too  remote.     Oreet  y.,Chreet,  6  Bea.  128. 

Beqnest  of  the  interest  of  the  residue  to  the  widow 
for  the  maintenance  of  the  testator's  children ;  and 
after  her  decease  the  property  *^  to  be  shared  equally 
amongst  all  his  children,  if  they  should  have  a^ 
tained  twenty-one,  and  if  any  had  not  attained  that 
age,  then  that  his  executors  should  act  as  trustees 
until  the  eldest  attained  that  ag^  and  then  pay  him 
his  share,  and  each  one  as  he  or  she  attained  that 
age."  A  child  who  died  under  twenty-one,  in  the 
lifetime  of  the  widow, — ^held,  not  to  have  a  vested 
interest    BiUtker  v.  Leaehf  6  Bea.  892. 

A  testator  gave  all  the  residue  of  his  personal 
estate  to  trustees  in  trust  to  convert  and  invest,  and 
to  pay  the  interest  to  his  wife  for  life,  if  she  should 
so  long  continue  his  widow ;  and  i^r  her  death  or 
marriage  to  pay  and  divide  the  principal  unto  and 
equally  between  all  and  every  the  testator's 
nephews  and  nieces,  share  and  share  alike,  within 
six  months  after  they  should  become  entitled 
thereto.  One  of  the  nephews  died  during  the  con* 
tinuance  of  the  life  estate: — Held,  that  the  repre- 
sentatives of  such  nephew  were  entitled  to  an 
aliquot  share  of  the  residue,  as  having  vested  at  the 
death  of  the  testator.  Paokkam  v.  Oregory,  14  Law 
J.  Rep.  (n.8.)  Gh.  191 ;  4  Hare,  896. 

A  testator  gave  SOOl  stock  to  trustees,  to  pay  the 
dividends  to  his  daughter  Sarah  for  life,  and  after 
her  decease  the  said  stock  to  be  transferred  to  such 
of  his  other  four  children  as  should  be  living  at  her 
decease ;  but  if  his  other  children  should  not  be 
living  at  the  death  of  Sarah,  then  to  his  personal 
representatives.  Sarah  survived  all-  the  testator's 
other  children;  three  died  without  issue;  and  the 
plaintiff  was  the  grandchild  of  the  fourth : — Held, 
that  the  plaintiff,  as  next-of-kin  of  the  testator,  on 
the  death  of  Sarah,  was  not  entitled  to  the  whole 
fund,  but  that  the  next-of-kin  at  the  testator's  death 
were  entitled  to  share  equally.  NiekoUon  v.  fVUson, 
14  Law  J.  Rep.  (n.8.)  Ch.  851. 

A  testator  bequeathed  the  residue  of  his  personal 
estate  to  trustees,  upon  trust  to  pay  three  annuities ; 
and  after  the  death  of  the  survivor  of  the  three  an- 
nuitants, upon  trust,*  for  the  children  of  his  two 
brothers  and  sisters  as  tenanto  in  common  at  twenty- 
one  ;  but,  if  any  of  them  died  under  twenty*one,  the 
shares  of  them  so  dying  were  to  gfo  to  the  survivors : 
— Held,  that  one  of  l£e  children  having  attained 
twenty-one,  and  having  died  in  the  lifetime  of  the 
annuitant,  his  personal  representatives  were  entitled 
to  his  share.  Morgan  v.  fVilUamt,  14  Law  J.  Rep. 
(M.8.)Ch.449. 

A  testator  bequeathed  8002.  to  a  person  rendent 
abroad,  if  he  should  be  living  at  his  widow's  death. 
The  executors  iuTcsted  500L  in  the  sum  of  600L 
stock,  under  the  32nd  section  of  the  8  &  6  Geo.  8. 
C  82 : — Held,  upon  petition,  that  this  section  did 


not  apply  to  contingent  legacies,  and  the  legatee 
was  therefore  only  entitled  to  500L,  minus  the  legacy 
duty,  and  not  to  the  600/.  stock.  Bx  parts  Kran, 
14  Law  J.  Rep.  (n.s.)  Ch.  488. 

A  testatrix  bequeathed  3,000/.  to  trustees,  npM 
trust,  to  pay  the  interest  to  B  for  life,  and  after  tin 
decease  of  B  the  testatrix  willed  that  the  said  8,MK 
should  be  equally  divided  among  such  of  ber  eldl- 
dren  as  should  be  living  at  the  time  of  her  death,  as 
they  respectively  attained  the  age  of  twenty-one; 
but  her  will  was,  that  if  B  should  die  withoni  letv- 
ing  issue,  then  tiie  8,000iL  should  be  paid  to  C.:— 
Held,  that  the  children  of  B  took  vetted  inleieiti 
in  the  8,000/.  at  her  death,  and  consequently  that  tke 
share  oif  one  who  died  after  B,  under  the  age  ef 
twenty-one,  devolved  to  her  lather,  as  her  admimt- 
trator.    Bree  ▼.  Psrfict,  1  Coll.  C.C.  128. 

Upon  the  construetion  of  a  will, — Held,  that  a 
legacy  charged  upon  the  testator's  real  estate,  and 
payable  when  the  youngest  child  of  the  teiUtar 
should  attain  twenty-one,  was  vested  in  the  legatee 
before  that  period.  Broum  v.  fFaoler,  2  Y.  &  Cstt. 
C.C.  134. 

Upon  the  oonstruction  of  a  will, — ^Held,  that 
chattel  leaseholds  were  to  be  enjoyed  in  tpeeie  by  the 
tensnt  for  life  of  the  residuary  real  and  pertonal 
estete.     Daniel  v.  Warren,  2  Y.  &  Coll.  C.C.  t9^ 

Upon  the  construction  of  a  will, — Held,  that 
the  surplus  dividends  of  a  legacy,  afterpayments  <f 
maintenance  during  the  minority  of  the  legatee,  go 
with  the  corpus,  Slade  v.  Parr,  1  Y.  ft  ColL  aC. 
865. 

A  testatrix  bequeathed  a  sum  of  stock  to  tnntecs, 
upon  trust,  to  pay  the  dividends  thereof  ts  her 
granddaughter  for  life,  and  after  her  decease,  is 
trust  to  assign,  transfer,  and  dispose  of  the  capital 
unto  and  among  the  diildren  of  her  said  graad* 
daughter,  share  and  share  alike,  at  their  ages  rf 
twenty-one,  or  sooner  if  the  trustees  should  dusk 
proper ;  and  in  case  the  said  granddaughter  shosM 
die  without  leaving  any  child  or  children,  or  kaving 
such,  all  of  them  should  die  before  they  or  any  ef 
them  should  become  entitled  to  the  trust  nMmiei, 
then  in  trust  to  assign  and  transfer  tjie  capital  to  A 
The  will  contained  no  dause  of  survivordiipanoBg 
the  children.  The  granddaughter  had  eleren  diil- 
dren,  of  whom  seven  died  In  her  lifetime,  two  only 
out  of  the  seven  having  attained  twenty- on&  The 
four  survivors  attained  twenty-one : — ^Held,  that  aH 
the  six  children  who  attained  twenty-one  took  verted 
interests  in  the  stock,  and  that,  upon  the  death  of 
their  mother,  the  whole  stock  was  divisible  snongrt 
them  or  their  representstives,  in  six  equal  shares. 
Mairy.  Quilter,  2  Y.  &  Coll.  C.C.  468. 

A  testator  bequeathed  the  dividends  of  10,0001 
stock  to  his  wife  for  her  life,  and  after  her  decetse 
be  gave  and  bequeathed  the  principal  unto  and 
amongst  A,  B,  C,  and  D,  and  all  and  every  other 
the  child  and  children  of  N  that  might  be  liring  at 
the  decease  of  his  said  wife,  to  be  transferred  and 
paid  to  them  respectively  on  their  attaining  the  sge 
of  twenty-one  years,  with  benefit  of  survivoi^pbi 
case  any  of  them  should  die  under  that  age.  N 
never  had  any  other  children  than  those  named  in 
the  will.  They  all  attained  twenty-one,  and  died  is 
the  lifetime  of  the  widow : — Held,  that  they  took 
▼ested  interests  in  the  10,000/.  stock.  Bobertfr, 
Border,  2  Coll.  C.C.  180. 
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(J)  Conditional, 

A  testator,  by  his  will,  dated  in  November  1834, 
gave  his  residuary  estate  to  trustees  for  the  mainte- 
nance  of  his  daughter  M  R,  till  twenty-one,  or 
marriage  with  consent  And  upon  her  attaining 
tweo^-one,  or  marrying  with  consent,  upon  trust, 
to  pay  the  dividends  to  her  for  life  for  her  separate 
use ;  remainder  to  her  children  in  equal  shares ; 
and  in  defimlt  of  children,  then  over.  By  a  oodi- 
cO,  dated  in  October  1836,  the  tesUtor  sUted, 
that  "  in  consequence  of  the  nervous  debility  undet 
which  my  daughter  M  R  is  labouring  (originally 
oeeaaioned  by  a  fright  at  the  age  of  five  years),  and 
eoBssdering  that  it  totally  unfits  her  for  the  con* 
tMl  of  herself,  I  deem  it  advisable  for  her  better 
protection,  and  of  the  several  bequests  given  to  her 
by  this  my  will,  to  direct  that  my  trustees  shall 
apply  all  monies  bequeathed  bo  my  said  daughter, 
§K  hex  use  and  benefit,  in  such  manner  as  they  may 
think  fit ;  and  my  will  and  mind  is,  that  for  the 
leaaou  aforesaid,  my  said  daughter  M  R  shall  not 
at  any  time  contract  matrimony ;"  and  the  testator 
then  gave  the  property  over,  in  the  event  of  the  mar- 
line or  death  of  M  R.  After  the  testator's  death, 
M  R,  being  then  of  the  age  of  eighteen  years,  inter- 
married with  one  of  the  trustees : — Held,  that  the 
codicil  did  not  create  a  new  bequest  in  substitution 
tot  that  made  by  ihe  will ;  but,  recognising  and 
confirming  the  bequest  given  by  the  will,  merely 
annexed  to  it  a  condition  subsequent  in  general  re- 
straint of  marriage,  which  was  void  in  law;  and 
that,  therefore,  the  interest  given  by  the  will  to  M  R 
did  not  go  over  in  consequence  of  her  marrisge. 
Mifrley  v.  iUnokUon,  12  Law  J.  Rep.  (m.8.)  Ch.373; 
I  Hare,  670. 

If  a  limitation  is  made  dependent  on  the  happen- 
ing of  either  of  two  events,  one  of  which  is  too  re- 
mote, but  the  other  is  not ;  it  will  take  efifect  if  the 
latter  event  happens.  MinUrv.  Wraith,  13  Sim.  52. 

Beqnest  of  600^  to  be  applied  towards  payment 
•f  the  debt  to  which  Z  Chapel  was  or  might  be  sub* 
ject  St  the  testator's  decease.  The  chapel  was 
vested  in  trustees  for  a  particular  class  of  dissenters. 
The  general  body  of  that  class  had  incurred  a  debt 
fisr  building  chapels,  and  600/.  were  laid  out  on  Z 
Chapel,  wluch  it  waa  expected  would  be  raised  by 
voluntary  subscription  of  the  members,  but  there 
was  no  legal  liability : — Held,  that  the  legacy 
failed.     Domm  v.  Hopkins,  2  Bea.  276. 

A  testator  bequeathed  an  annuity,  to  cease  in 
case  the  legatee,  if  required,  diould  not  execute 
a  release.  A  release  was  tendered,  which  A  refused 
Id  execute.  It  was  not  proved  that  the  legatee 
knew  the  contents  of  the  deed,  or  that  sny  explana- 
tion was  ofiered  to  him ;  and  it  appeared  to  have 
oontained  an  inaccurate  recital : — Held,  that  there 
was  no  forfeiture,     mitiamt  v.  Kt^fe,  6  Bea.  273. 

A,  by  his  will,  gave  to  bis  wife  all  the  good- will 
of  his  house,  stock  in  trade,  &o.  to  the  use  of  hia 
wife  and  his  daughter,  subject  to  the  trust,  that  his 
wife  and  daughter  should  live  together,  and  that 
his  wife  should  take  charge  and  see  to  the  main- 
tenance and  support  of  his  daughter  during  her 
minority ;  the  daughter  married  shortly  after  the 
testator's  death,  and  during  her  minority,  and 
oeaaed  to  reside  with  the  mother: — Held,  that, 
notwithstanding    her    coverture   and    ceasing    to 


reside  with  the  mother,  the  daughter  was  entitled 
to  a  maintenance  out  of  the  subject  of  the 
bequest  to  the  mother  during  her  minority.  ConoUy 
V.  FarnU,  14  Law  J.  Rep.(N.8.)  Ch.  189. 

Bequest  of  a  spedfio  sum  in  the  funds  to  be  paid 
within  twelve  months.  The  sum  was  not  trans- 
ferred within  the  twelve  months,  and  the  executors 
received  the  dividends  accruing  during  that  period : 
*«-He]d,  that  they  belonged  to  the  legatee.  Brittom 
V.  BrittoWf  6  Bea.  289. 

A  testator  gave  by  his  will  several  benefits  to  his 
brother,  whom  he  designated  throughout  his  will  as 
"my  brother  C  B,"  and  appointed  him  one  of  his 
executors.  C  B  survived  the  testator,  but  did  not 
prove  the  will : — Held,  that  C  B  did  not  forfeit  the 
benefita  given  to  him  by  the  will.  CompioH  t. 
BUzham,  14  Law  J.  Rep.  (n.8.)  Ch.  380 ;  2  ColL  C.C. 
201. 

A  testator  gave  the  dividends  of  6,0002.  stock  to  A 
fi»r  life,  and  if  A  should  die,  then  to  A's  wife  for  life, 
she  to  lay  it  out  for  the  good  of  A's  children;  but  if 
sheshould  marry  again,  she  should  have  nothing  more 
to  do  with  the  money,  but  the  executors  should  have 
full  power  over  it,  and  lay  it  out  as  they  should  think 
best  for  such  of  the  children  as  should  remain  under 
age;  "  and  when  the  youngest  child  becomes  of  the 
age  of  twenty-one  years,  then  this  5,000L  stock  shall 
be  sold,  and  the  money  shall  be  then  equally  divided 
between  such  of  the  said  children  that  shall  be  then 
living,  equally  share  and  shtfe  alike.  No  one  of 
the  said  children  shall  be  allowed  or  shall  ever  sell 
or  part  with  his  or  her  share  or  interest  in  the  said 
money  until  it  shall  be  divided.  If  on  proof  of  any 
one  or  more  of  t1>em  having  done  so,  then  his  or  her 
shsre  will  from  that  time  become  &e  property  of 
the  other  children.  This  said  stock  to  stand  in  the 
name  of  my  executors."  The  testator  died  in  183 1 . 
A  died  in  1836.  A's  wife  died  in  1843,  without 
having  married  again.  The  youngest  child  of  A 
came  of  sge  in  1844.  In  1841,  J,  who  was  one  of 
the  children  of  A,  and  who  was  afterwards  living 
when  the  youngest  came  of  age,  having  been  ar- 
rested for  debt,  presented  his  petition  and  obtained 
his  discharge  under  the  stat  1  &  2  Viet.  c.  1 10.  for 
the  relief  of  insolvent  debtors : — Held,  that  this  was 
a  ''parting  with"  J's  contingent  reversionary  inter- 
est m  the  capital  stock  within  the  meaning  of  the 
expression  contained  in  the  will,  and  ftirther,  that 
the  restraint  against  alienation  contained  in  the  will 
was  valid ;  consequently  that  the  interest  so  parted 
with  devolved  to  the  other  children  of  A,  who  were 
living  when  the  youngest  attained  twenty-one. 

Oiare — Whether  a  gift  to  A  in  fee,  with  a  proviso 
that  if  A  slien  in  B's  lifetime,  the  estate  shall  shift 
to  B,  is  valid.     Churchill  v.  Marki,  1  Coll.  C.C.  441. 

A  testator  bequeathed  an  annuity  to  his  nephew 
for  life,  declaring  that  his  nephew  should  have  no 
power  to  sell,  mortgage,  incumber,  or  anticipate 
it,  and  that  in  case  he  should  attempt  so  .to  do,  the 
same  should  cease,  and  be  no  longer  payable  to 
him.  And  after  the  decease  of  his  nephew,  or  an^ 
such  attempt  to  sell,  mortgage,  incumber,  or  antici-- 
pate  the  annuity,  the  testator  ordered  the  fund  out 
of  which  the  annuity  was  to  be  paid,  to  be  divided 
amongst  his  nephew's  children.  The  nephew  took 
the  benefit  of  the  stat.  1  &  2  Viet  c.  110.  for  the 
relief  of  insolvent  debtors : — Held,  that  this  was  a 
forfeiture  of  the  annuity,  and  that  the  children  were 
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ac.24. 

(K)  By  Implication. 

Devise  by  A  of  real  estates  to  trustees,  upon 
trust,  (subject  to  the  dower  of  his  wife,  J  A,  and 
subject  to  the  principal  and  interest  charged  there- 
on by  mortgage  or  otherwise,)  to  receive  the  rents 
and  profits,  and  after  deducting  the  dower  and  the 
interest  on  the  mortgages,  to  pay  the  same  for  the 
purposes  therein  mentioned.  There  was  no  estate 
of  the  testator  out  of  which  the  wife  was  entitled  to 
dower : — Held,  that  those  words  did  not  by  impli- 
cation give  the  wife  a  right  to  a  payment  out  of  the 
estate,  in  the  nature  of  dower.  In  auch  a  case,  the 
relation  of  the  parties  cannot  be  taken  into  con- 
sideration. Adanu  v.  Adam*,  11  Law  J.  Rep.  (v.*.) 
Ch.  305 ;  1  Hare,  537. 

A,  being  entitled  to  a  crown  lease  of  houses,  which 
would  expire  in  1845,  and  to  a  sum  of  stock,  by  his 
will,  dated  in  1825,  beaueathed  the  interest  of  the 
stodc  to  his  wife  for  her  life,  and  directed  that,  after 
her  decease,  the  stock  (subject  to  and  after  deduct- 
ing such  premium  or  sum  of  money  as  should  be 
necessary  for  the  renewal  of  the  crown  lease,  in  case 
he  should  not  have  renewed  such  lease  in  his  life- 
time,) should  go  to  his  children.  He  then  be- 
queathed to  his  son  George  the  houses  oomprised 
in  the  lease,  or  of  which  he  should  at  his  decease 
have  obtained  a  renewed  lease,  to  hold  for  the  exist- 
ing term  therein,  and  all  benefit  of  renewal  afore- 
said, for  his  own  benefit:— Held,  that  George  wis 
entitled,  out  of  the  stock,  to  the  value,  at  the 
widow's  death,  of  a  grant  of  a  new  reversionary  lease, 
for  the  term,  at  the  rent,  and  subject  to  the  cove- 
nants contained  in  the  old  lease,  or  as  near  thereto 
as  the  law  would  allow ;  this  value  to  be  ascertained 
by  the  Master.  Rickardt  v.  Sickards,  12  Law  J. 
Rep.  (K.8.)  Ch.  460;  2  Y.  &  Coll.  C.C.  419;  con- 
firmed on  appeal,  13  Law  J.  Rep.  (n.8.)  Ch.  344. 

Legacy  to  A,  and  in  case  A  shall  die  in  the  tes- 
tator's lifetime,  without  issue,  then  over.  A  died 
in  the  testator's  lifetime,  leaving  a  child: — Held, 
that  the  child  was  not  entitled  to  the  legacy.  Cooper 
v.  Pitcher,  4  Hare,  485. 

(L)  Payment  op. 

[Frott  V.  Capel,  4  Law  J.  Dig.  348;  2  Bea.  184.] 
A  testator,  after  giving  2,0001.  to  his  daughter, 
directed  that  she  should  let  her  said  legacy  remain 
in  the  hands  of  his  executors  (his  three  sons)  until 
she  should  marry ;  and  he  charged  the  payment  of  it 
upon  his  real  estate,  which  he  devised  to  his  three 
sons*  All  the  three  sons  died,  having  devised  their 
property  to  parties  who  became  bankrupts: — Held, 
(amrming  tne  decision  of  the  Court  of  Review,) 
that  the  legacy  was  payable  now  out  of  the  real 
estate,  though  the  l^atee  was  never  married.  Re 
Fortier,  10  Law  J.  Rep.  (n.s.)  Ch.  840;  2  M.  D.  & 
D.  177;  affirming  s.  c.  10  Law  J.  Rep.  (n.s.)  Bankr. 
24;  1M.D.&D.418. 

Executors  paid  some  interest  on  a  legacy,  and 
about  nine  years  after  the  testator's  death  passed 
their  accounts  at  the  Legacy  Duty  Office,  shewing 
a  considerable  residue: — Held,  that  the  legatee  was 
entitled  to  an  immediate  decree  for  payment  of  the 
legacy,  without  first  taking  the  account  of  the  testa- 
tor's estate.     JThittU  v.  Hemming,  2  Bea.  396. 


A  testator  directed  the  property  to  be  paid  to  the 
legatee  upon  the  day  she  attained  her  twenty-fifA 
year: — Held,  that  the  legatee  was  entitled  to  pay- 
ment inlmediately  after  completing  her  twea^* 
fourth  year. 

A  penon  Attains  his  twenty-fifth  year  wheo  ht 
becomes  twenty-four.  Grant  v.  Orantt  10  Lav  J. 
Rep.  (n.8.) Ex. Eq. 5;  4Y.  &ColL256w 

A  legai^  to  a  widow  in  liea  of  dower  or  tbiidi^ 
at  oommon  Imt  or  by  custom,  has  no  priority  ana 
other  legacies,  where  the  testator  leaves  le  resl 
estate.    Aeoff  ▼.  Simpeonf  5  Bea.  35. 

A  testator  gave  a  legacy  to  A  in  the  event  ef  B 
dying  unmarried,  but  upon  the  express  oonditisa 
that  A  should,  within  three  years  from  the  testslw's 
death,  pay  to  the  executors  all  monies  dae  fnm 
him  to  the  testator: — Held,  that  the  oonditien  wm 
substantially  performed  by  a  payment  after  &s 
expiration  of  the  three  years,  and  that  the  legacf 
was  payable.    Paine  ▼.  Uffde,  4  Bea.  468. 

Bequests  to  fiemales,  some  of  whom  ware  maoisd, 
and  some  single,  for  their  separate  use  for  thor 
respective  lives,  snd  after  their  decease  to  soeh 
persons  as  they  should  respectively  iq^oint;  sad 
m  default  of  appointment,  to  their  respective  ess- 
eutors,  adminiatratora,  and  assigns : — Kdi,  tkst 
each  of  the  legatees,  whether  mazncd  or  uninairicd 
women,  were  entitled,  upon  petition^  without  exs* 
outing  any  fomial  appointment,  to  an  immediste 
transfer  or  payment  to  themselves  of  the  oofpos  of 
their  shares  of  the  ftmd.  Hollamay  v.  CZarto^ 
2  Hare,  521. 

The  testator  gave  the  residue  of  his  estate  ta 
trustees,  upon  trust,  to  divide  die  same  saMngtt 
the  several  persons  who  were  hia  creditors  st  the 
time  he  executed  a  certain  conveyance  for  their 
benefit,  their  executors  and  administrator^  udi 
payment  and  provision  to  be  made  to  and  amengit 
such  persons  respectively,  their  respective  execatois 
or  administrators,  rateably  and  in  pn^rtion  tod^ 
quantum  or  amount  of  the  original  debt  or  debts 
due  from  him  to  such  person  or  persons  respee- 
tively;  and  if  any  person  or  peraona»  dsimuig 
under  such  bequest,  should  not  give  notice  of  sDch 
claim  to  the  truateee  within  two  years  of  the  tests* 
tor^s  decease,  such  sluure  or  shares  of  the  residue  ts 
go  to  certain  residuary  legatees: — Held,  thst  tke 
surviving  partners  were  the  persons  to  receive  and 
give  receipts  for  the  share  of  the  residue  attiibatad 
to  a  joint  debt,  and  that  it  waa  not  neccssaiy,  bd«e 
carrying  over  the  shares  in  this  suit,  to  inquire  iaia 
the  state  of  accounts  as  between  the  surviving,  sad 
the  representatives  of  the  deceased  partners. 

Held,al80,thataclaimmadeby  the  representstiTes 
of  a  paitner  benefidallv  interested  in  a  joint  debt 
was  a  sufficient  claim,  although  such  partner  wss  aot 
the  last  survivor  of  the  partners  in  the  firm  to  wbick 
the  debt  was  owing. 

Whether  the  right  of  a  creditor  to  a  shsie  of  the 
residue  would  not  be  sustained,  if  the  principilof 
his  debt  had  been  paid,  but  he  had  not  received 
interest  upon  the  debt  for  the  time  that  thepaymeat 
was  delayed,  ^umre.  Philips  v.  Pkilipe^  3  Hare,  281r 

A  testator  gave  a  legacy  of  1001.  to  his  married 
daughter;  her  husband  owed  the  testator  100^.  The 
husband  and  wife  agreed  to  set  off  the  debt  agaioat 
the  legacy,  and  signed  a  legacy  receipt  for  the 
amount  The  husband  died: — Held^that  thelegtey 
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BtSik  due  to  tlie  wife,  ai  no  awney  had  paaied, 
and  BO  fonnml  relMse  had  been  given  to  the  trus- 
tees. Haniam  ▼.  AndretM,  IS  Law  J.  Rep.  (n.8.)  Ch. 
248;  18  Sim.  595. 

Legacies  bequeathed  by  the  will  of  a  testator, 
who  died  in  1789,  and  not  claimed  until  after  1836, 
held  (under  the  circunetaaces)  to  be  payable. 

A  testator,  by  his  will,  bequeathed  ▼arious  peeu- 
niaiy  legaeies,  and  charged  all  his  real  and  personal 
estate  with  their  payment;  and,  subject  thereto, 
devised  his  real  and  personal  estate  to  the  persons 
therein  named.  The  testator  died  in  1789.  From 
1789  until  1816,  the  afflurs  of  the  testator  were  in 
a  state  of  great  embmraasment,  and  mortgagees  and 
incmnbrancers  were  in  possession  of  all  his  real 
estate.  By  a  deed,  dated  in  1816,  the  devisees 
eonveyed  all  their  interests  in  the  real  estate  to 
tntsteea,  on  trust  to  sell,  and  to  apply  the  purehase- 
meiiey  in  the  payment  of  certain  specific  sums; 
and  then,  on  the  payment  of  all  other  the  lawfbl 
ehai^ges  and  incumbrances  upon  the  estates  and 
property,  to  be  e^d  according  to  their  order  and 
priority ;  and  then  to  gire  the  residue  to  the  deri- 
sees.  In  1880  the  trustees  had  paid  off  all  the 
debta  of  the  testetor,  and  a  surplus  was  left  in  ^eir 
hands: — Held,  first,  that  the  presumption  of  pay- 
Bieot  of  the  legacies  between  1789  and  1816  was 
rebutted  by  the  circumstances;  secondly,  that  the 
legaeies  came  under  ttie  term  '*  lawfhl  charges  and 
meumbrances,"  in  the  deed  of  1816;  and,  thirdly, 
that  there  was  no  presumption  of  payment  of  lega- 
cies between  1816  and  1880.  Raventenftv.  FrUby, 
18  Law  J.  Rep.  (if.s.)  Ch.  158;  1  Coll.  C.C.  16. 

In  1884,  the  testator  and  three  others  took  a  lease 
from  the  Earl  of  B  of  certain  collieries  for  a  term 
of  twenty-one  years,  for  the  purpose  of  working 
them  in  partnership,  and  in  ue  lease  were  con- 
tained sereral  onerous  corenants  on  the  part  of 
the  lenees.  The  testator  continued  to  carry  on  the 
partnership  business  with  his  partners  till  his  death. 
The  testator  died  in  August  1842,  and,  by  his  will, 
gare  the  income  of  his  residuary  real  and  personal 
estate  to  his  wife  for  life,  with  remainders  over. 
The  widow  filed  her  bill  for  the  administration  of 
the  testator's  estate,  claiming  to  have  the  income 
of  tbe  residue  paid  to  her  for  life.  The  Master,  by 
his  report,  found  that  all  the  debts  were  paid,  but 
that  the  lease  in  question  would  not  expire  till  1855, 
and  that  until  that  time  the  liabilities,  if  any,  of 
the  testatorlB  estate,  in  respect  of  the  lease,  could 
not  be  ascertained  or  got  rid  of: — Held,  upon  far- 
ther directions,  that  as  the  ftind  in  court,  ex  eon- 
ennSf  was  not  adequate  to  meet  the  liabilities  to 
which  the  testator's  estate  might  be  subject,  and  as 
the  tenant  for  life  was  unable  to  give  security  for 
refiinding  the  payment  she  asked,  the  i^nd  must 
accumulate  in  court  until  the  expiration  of  the 
lease.  Pktcher  v.  StMvetuoHj  18  Law  J.  Rep.  (n.s.) 
Ch.  202;  8  Hare,  860. 

.  By  a  voluntary  settlement,  personal  property  was 
assigned  to  trustees,  upon  trust,  to  pay  the  interest 
to  T  during  his  life,  and  on  his  decease  to  pay  the 
pHncipal  to  his  lawful  issue,  if  then  of  age  or  mar- 
ried, share  and  share  alike,  if  more  than  one,  and  if 
only  one,  the  whole  to  be  paid  to  such  only  child; 
or  in  case  such  child  or  children  should  be  an  infant 
or  infants  on  the  death  of  the  said  T,  then  the 
principal  was  to  be  paid  to  him,  her,  or  them  as 
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aforesaid,  on  their  attaining  twenty-one,  if  sons,  or  if 
daughters  oa  their  marriage  respectively.  By  his 
will,  the  settlor  bequeathed  certain  other  funds  to 
the  same  trustees  upon  similar  trusto.  T  died, 
leaving  an  infant  daughter  his  sole  surviving  child : 
-~Held,  that  the  dau^ter  would  become  absolutely 
entitled  to  the  ftinds  in  question,  either  on  her 
attaining  twenty-one,  or  on  her  marriage  under 
that  age. 

Upon  the  particular  wording  of  a  will,  the 
Court  conudered  it  doubtful  whedier  persona 
property  did  not  vest  immediately  in  a  legatee 
although  the  gift  was  contained  only  in  the  direc^ 
tion  to  pay  at  twenty-one  or  marriage,  and  there 
was  no  disposition  of  the  income  during  minority. 
Lang  V.  Pttgh,  1  Y.  &  Coll.  C.C.  718. 

Bequest  of  a  personal  fund  to  such  of  the  chil- 
dren of  T  N  as  should  live  to  attain  the  age  of 
twenty-one  years.  J  N  had  three  children,  two  of 
whom  having  attained  twenty-oue  applied  for  pay- 
ment of  their  shares.  Under  the  circumstances  of 
the  case,  the  Court  declined  to  pay  over  to  them 
any  part  of  the  capital,  but  allowed  them  to  receive 
the  interest  of  two-thirds  without  prejudice  to  the 
claim  of  after-bom  children  of  J  N.  Brandon  v. 
jitton,  2  Y.  8r  Coll.  C.C.  80. 

(M)  Invmtmkmt. 

An  inquiry  directed,  whether  canal  shares  were  a 
proper  investment  under  the  directions  of  a  will. 

Bank  stock,  fire  office  and  turnpike  shares,  and 
mortgages  of  turnpike  tolls,  were  ordered  to  be  sold 
without  inquiry.  CakUcoa  v.  Caldieott,  11  Law  J. 
Rep.  (N.s.)  Ch.  158  ;  1 Y.  &  Coll.  C.C.  812. 

Executors  admitting  assets  for  payment  of  all  the 
testator's  debts,  ftc,  Uie  Court,  on  motion,  ordered 
the  balance  in  the  hands  of  the  executors  to  be  in- 
vested, and  the  income  tobe  paid  to  the  tenants  for  life, 
before  the  accounts  were  taken.  Shewell  v.  Shewell, 
12  Law  J.  Rep.  (iv.s.)  Ch.  250 ;  2  Hare,  154. 

Under  a  direction  by  will  to  accumulate  and  lay 
out  a  certain  sum  of  money  in  the  purchase  of  land, 
to  be  settled  to  uses  thereby  declared,  the  costs  of 
the  investment  are  to  be  paid  out  of  the  particular 
sum  directed  to  be  invested.  Groyther  v.  Allen,  1 
Hare,  505. 

Direction  by  will  to  lay  out  personal  estate,  con- 
sisting of  Bank  and  East  India  stock,  and  monies 
standing  in  other  funds  and  securities,  in  the  pur- 
chase of  land,  to  be  settled  to  certain  uses: — Whether 
the  stocks  and  ftinds,  not  being  consols,  ought  to 
be  sold  and  invested  in  consols  during  the  interval 
which  elapsed  before  the  purchase  of  lands  was 
found,  qtuere.    Sowerbv  v.  Clayton,  8  Hare,  430. 

A  testator  directed  his  residuary  personal  estate 
to  be  invested  in  land  from  time  to  time  and  at  all 
convenient  opportunities,  and  in  the  mean  time  to 
be  accumulated: — Held,  that  the  tenant  for  life  of 
the  land  was  entitled  to  the  interest  of  the  uninvested 
personalty,  as  from  a  year  from  the  testator's  death. 

In  the  same  case,  ue  testator  gave  400/.  a  year 
to  his  wife  if  she  recovered  her  mental  faculties, 
otherwise  200L  a  year,  and  to  be  paid  out  of  his 
Government  stock ;  and  he  directed,  as  soon  as 
conveniently  might  be  after  her  death,  the  invest- 
ment of  the  stock  out  of  which  the  annuity  was 
payable  in  land  to  be  conveyed  in  strict  settlement. 
The  wife  did  not  recover  • — Held,  that  the  extra 
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2001*  a  year  became  part  of  the  reridae  to  be  in« 
Tested,  and  did  not  belong  to  the  tenant  for  life. 
Tucker  ▼.  Botwell,  6  Bea.  607. 

(N)  Abatement. 

A  teetatxiz  bequeathed  all  the  residue  of  her 
personal  estate  to  trustees,  who  were  also  her  exe* 
cutors,  to  invest  and  pay  the  income  to  A  for  life, 
and  after  his  death  to  pay  1,000^  to  B,  1,000^  to 
C,  and  Ihe  residue  to  D,  E,  and  F.  The  executors 
asoertained  the  residue,  and  invested  it  as  directed 
by  the  will.  The  surviving  executor  afterwards 
applied  part  of  the  trust  fund  for  his  own  use  :-^ 
Held,  that  the  loss  which  was  thus  occasioned  must 
be  borne  pro  raid  by  all  the  legatees ;  and  that  the 
legatees  of  1,000^  were  not  entitled  to  their  legades 
in  fulL  Newman  v.  WilHanUt  10  Law  J.  B.ep.  (n.8.) 
Ch.  100. 

(O)  Ademption  and  Satisfaction. 

A  portion  advanced  to  a  child  by  a  parent,  or  by 
a  party  standing  in  loco  pareniU,  of  a  less  amount 
than  a  provision  made  for  such  child  by  will,  wUl 
not  be  an  ademption  of  the  testamentary  provision 
altogether,  but  only  pro  tttnto.  Pym  v.  Lockyer,  10 
Law  J.  Rep.  (n.s.)  Ch.  153 ;  5  M.  &  Cr.  29. 

The  trusts  ofa  term  created  by  the  settlor  for  raising 
portions  for  children,  provided  that  any  sum  or  sums 
of  money  which  the  settlor  should  in  his  lifetime 
or  by  bis  will  settle  or  give  upon  or  to  the  children 
entitled  to  such  portions,  should  be  taken  in  satis- 
faction thereof,  unless  the  settlor  should  by  writing 
declare  the  contrary.  The  settlor  devised  the  estate 
charged  with  the  portions,  subject  to  that  charge, 
upon  trust  for  sale,  and  out  of  the  proceeds  to  pay 
2,000/.  each  to  two  of  the  children,  entitled  to  por- 
tions under  the  trusts  of  the  term : — Held,  that 
primd  facie  the  legacies  must  be  taken  to  be  in 
satisfaction  of  the  portions,  and  that  it  lay  upon 
the  children  claiming  both  to  shew  a  declaration  by 
tlie  settlor  to  the  contrary. 

Held,  also,  that  the  devise  of  the  estate,  subject  to 
the  charge  of  the  amount  of  the  fund  raised  for 
portions,  did  not  entitle  the  children  to  the  portions 
in  addition  to  the  legacies,  in  the  absence  of  any 
express  declaration  to  that  effect  PapiUon  v.  Pa- 
pUUm,  10  Law  J  Rep.  (n.8.)  Clu  184 ;  U  Sim.  642. 

A  testator  having  left  bis  son  10,000^  by  his  will, 
expressed  an  intention,  verbally,  of  settling  10,0002. 
stock  on  the  son's  mazriage,  and  then  became  insane. 
The  marriage  took  place,  and  the  10,000/.  stock  was 
purchased  out  of  the  testator's  monies,  and  settled 
accordingly.  The  testator  then  had  a  lucid  interval, 
and  on  being  told  of  the  transaction  did  not  disap- 
prove thereof.  He  afterwards  became  irrecoverably 
lunatic: — Held,  first,  that  the  testator  confirmed 
the  settlement  upon  his  son  by  not  expressing  any 
disapprobation  during  this  luoid  interval ;  and  se- 
condly, that  the  evidence  did  not  prove  that  the 
settlement  of  the  10,0002.  was  an  ademption  of  the 
legacy.  Browne  v.  Browne,  11  Law  J.  Rep.  (na) 
Ch.57. 

A  testator,  by  his  will,  gave  3,000/.  to  trustees,  in 
trust  for  his  daughter  for  life,  for  her  separate  use, 
with  remainder  to  her  children,  as  she  should  ap- 
point Subsequently  to  the  date  of  his  will,  the 
testator  advanced  500/.  to  the  husband  of  his  daugh  ter. 
Parol  evidence  was  entered  into  that  the  advance  to 


the  husband  was  made  at  thereqnest  of  tbedaugfater, 
and  that  the  testator,  at  the  time  of  the  advance,  de« 
dared  that  it  was  in  part  satis&ctioB  of  the  benefitt 
given  to  his  daughter  by  his  will : — Held,  on  a  bill 
by  the  children  of  the  daughter  claiming  the  vhoie 
amount  of  the  legacy,  that  Ae  parol  evidaice  wis 
admissible,  not  to  vary  the  will,  but  to  explain  tbe 
advance  of  the  500/.  as  a  separate  and  ind^endeot 
transaction;  and  that  the  advance  was  an  ademptin 
of  the  legacy  to  the  daughter  and  her  fiunily  ^(oitok 
Kirk  v.  Eddowee,  18  Law  J.  Rep.  (h.8.)  Ch.  i02;  3 
Hare,  509. 

A  testator  by  his  will,  dated  iu  1832,  gave  to  three 
tnutees  upon  certain  trusts  a  sum  of  U,000/.  iA> 
terest  or  share  in  the  3/L  per  cent  consols,  to  be 
deemed  a  legacy  of  quantity,  and  to  be  due  at  bis 
decease  as  if  the  same  were  a  specific  legacy,  sad 
he  directed  that  if  he  should  not  die  pocaeased  of 
8/.  per  cent  consols  sufficient  to  satisfy  the  niA 
sum  of  15,000/.  consols  before  bequeathed,  thn 
his  executors  should,  within  two  months  after  his 
decease,  purchase  so  many  annuities  in  that  fond 
as  should  make  up  the  deficiency,  and  should  laiie 
the  money  requireid  for  that  purpose  out  of  bis  real 
estate.    He  created  a  tenn  in  his  real  estates^  one 
trust  of  which  waa  to  raise  the  fiill  amount, «  as 
the  case  might  require,  the  deficiency  of  the  said 
sum  of  15,000/.  8/.  per  cent  consols,  in  ease  be 
should  not  have  at  the  time  of  his  decease  safficieot 
in  that  fund  to  answer  that  legacy.     At  the  time  of 
the  testator's  death  in  1835  he  had  8,000/.  coaaob 
standing  in  his  name,  whidi  had  been  purchaaedia 
1834 ;  but  he  had  in  1824  sold  out  12,OO0L  consoU 
which  then  stood  in  his  name,  and  paid  the  prodsee 
to  his  brother,  who  had  mortgaged  to  hia  a  fiee- 
hold  estate,  subject  to  a  proviso   tot  redemptian 
upon  re- transfer  into  his  (the  testator's)  name  when 
requested  so  to  do  of  12,000/.  consdls,  and  payment 
of  interest  equal  to  the  dividends  in  Uie  mean  tine, 
and  had  entered  into  a  covenant  for  the  re-transfer 
in  the  terms  of  the  proviso : — Held,  that  the  12»00(ML 
consols  secured  by  the  mortgage  was  well  beqoesthed 
to  make  up  the  legacy  of  the  15,000/.  3/.  perenL 
consols.     ColHsan  v.  GirUng,  4  M.  &  Cr.  63. 

(P)  Lapse. 

Upon  the  construction  of  a  will,  the  share  of  a 
cousin  dying  without  issue  between  the  date  of  tbe 
will  and  the  death  of  the  testator,  was  held  not  to 
have  lapsed,  but  to  have  fallen  into  the  bequeathed 
residue.    Cort  v.  Winder,  1  Coll.  CC.  32a 

A  testatrix  directed  her  trustees  to  divide  her 
residuary  personal  estate  into  three  paits,  and 
directed  that,  out  of  one  of  the  shares  500L  should 
be  paid  to  one  of  her  sonsi  and  the  interest  of  tbe 
remainder  of  that  share  was  to  be  paid  to  him  for 
life,  and  after  his  death  the  principal  to  be  divided 
among  his  children.  The  son  died  in  her  lifetipe: 
—Held,  that  there  being  a  severance  of  the  lesidae 
by  the  diiections  of  the  testatrix,  the  500/.  lapsed 
to  the  next-of-kin.  Lhyd  v.  Llo^d,  10  Law  1.  Aep. 
(n.8.)  Ch.  327 ;  4  Bea.  231. 

Smble — That  the  enactment  in  the  new  Will  Aet, 
that  a  bequest  to  a  child  of  the  testator  who  dies  in 
the  testator's  lifetime  leaving  issue  living  at  the  tM- 
tator's  death  shall  not  lapse,  does  not  apply  to  a  testa- 
mentary appointment  Gr^ffUke  v.  Gale,  12  Sim.  S27. 

A  party  named  as  executor  survived  his  testator 


LEGACY— (Void). 


411 


ftbont  three-quarters  of  a  year,  but  did  not  prove 
the  will,  and  was  incapable,  from  mental  and  bodily 
infirmity,  of  tmderiaking  any  of  the  duties  of 
executor : — Held,  that  a  legacy  bequeathed  to  him 
as  executor  failed.  Hanbury  v.  Spoonety  12  Law  J. 
Rep.  (ir.8.)  Ch.  4S4;  5  Bee.  630. 

The  testator  gave  the  residue  of  his  estate  to 
trustees,  upon  trust,  to  divide  the  same  amongst 
the  several  persons  who  were  bis  creditors  at  the 
time  he  executed  a  certain  conveyance  for  their 
benefit,  their  executors  and  administrators,  such 
payment  and  provisions  to  be  made  to  and  amongst 
each  persons  respectively,  their  respective  executors. 
or  administrators,  rateably  and  in  proportion  to  the 
quantum  or  amount  of  the  original  debt  or  debts 
due  firom  him  to  such  person  or  persons  respectively ; 
and  if  any  person  or  persons  claiming  under  such 
bequest  should  not  give  notice  of  such  claim  to  the 
trustees  within  two  years  of  the  testator's  decease, 
sueh  share  or  shares  of  the  residue  to  go  to  certain 
residuary  legatees : — Held,  that  the  shares  attributed 
to  the  debts  of  creditors  who  died  in  the  lifetime  of 
the  testator,  did  not  lapse  by  their  death.  Philipg 
▼.  Phiiipt,  S  Heire,2$l. 

If  a  testator,  possessed  of  a  specific  chattel  or 
chattel  real,  bequeath  it  to  A  and  the  heirs  of  his 
body,  and  in  default  of  such  issue  to  B,  the  death 
of  A  in  the  testator's  lifetime  without  issue  does 
not  enable  B,  though  surviving  the  testator,  to  take 
under  the  will,  but  causes  a  lapse.  Harrit  v.  Davis, 
1  Coll.  C.C.  «6. 

If  a  testator  bequeaths  a  legacy  to  A,  so  long  as 
A  shall  remain  unmarried,  and  A  marries  in  the 
testator's  lifetime,  the  legacy,  as  regards  A,  is  in 
the  nature  of  a  lapsed  legacy.  Andrew  v.  Andrew, 
1  Coll.  C.C.  690. 

A  testator  devised  his  real  estates  to  his  daughter 
for  life,  and  after  her  death  devised  them  to  his 
executors,  with  a  direction  to  sell  them  and  divide 
the  sum  arising  from  the  sale  amongst  *'  my  grand- 
children that  are  living  at  my  daughter's  death, 
and  by  the  present  marriage,  in  the  following 
manner :  I  give  and  bequeath  to  my  grandson  A, 
one-fifth;  to  B,  one- fourth;  to  C,  one-fifth,  and 
the  other  parts  to  be  equally  divided  amongst  the 
other  children  living  at  the  death  of  my  daughter 
by  ibis  present  marriage."  The  testator  died, 
leaving  his  daughter  his  heiress-at-law,  and  also 
next-^-ldu.  She  had  at  that  time  seven  children, 
of  whom  A,  B,  and  C  were  three.  A  and  B  died 
in  their  mother's  lifetime: — Held,  that  their  shares 
lapsed  to  their  mother,  as  the  testator's  heiress- at- 
law,  as  personal  estate.  Hatfield  v.  Pryme,  2  Coll. 
C.C.  2<H. 

(Q)  Revoked. 

[  Bnmnf  v.  Btmny,  4  Law  J.  Dig.  344 ;  3  Bea.  109.] 
A  testator  delivered  to  his  servant.  A,  two  sealed 
packets,  with  directions  not  to  open  them  till  his 
death.  Some  time  afterwards  he  made  his  will, 
and  thereby  gave  an  annuity  to  A,  and  another 
annuity  to  another  of  his  servants,  B.  Upon  his 
death,  the  packets  were  found  to  contain  two 
cheques,  oae  payable  to  A  and  the  other  to  B,  and 
they  were  admitted  to  probate  together  with  the 
will: — Held,  that  the  Court  of  Chancery  could  still 
entertain  the  question,  whether  A  and  R  were  en- 
titled to  the  amount  of  the  cheques ;  and  the  Court 


decided  that  the  benefit  thereby  given  was  revoked 
by  the  subsequent  will.  Walsh  v,  Gladstone,  13  Law 
J.  Rep.  (N.8.)  Ch.  52 ;  13  Sim.  261 ;  affirmed  1  Ph. 
294. 

A  testator,  by  a  will  made  since  the  statute  1  Vict 
c.  26.  bequeathed  the  residue  of  his  personal  estate 
and  certain  fireehold  and  leasehold  estates  in  equal 
shares  to  L,  M,  N,  O,  and  P.  In  a  subsequent 
part  of  his  will  he  bequeathed  to  H  one-half  of  the 
legacy  named  to  each  of  the  other  legatees;  (that  is 
to  say),  one-half  of  what  his  brother  M  ought  to 
receive.  By  a  codicil  the  testator  declared  as 
follows  i-^**  I  revoke  all  that  part  written  in  my 
former  will  which  leaves  a  legacy  to  H,  written  in 
my  will  on  the  S2nd  and  S3rd  lines :" — Held,  that, 
by  force  of  this  revocation,  the  will  was  to  be  read 
as  if  the  gift  to  H  were  not  in  it;  consequently, 
that  such  revocation  enured  to  the  benefit  of  the 
other  devisees  and  legatees.  Harris  v.  Davis,  1 
Coll.  C.C.  416. 

A  legacy  given  to  the  testator's  trustees  and 
executors  as  a  mark  of  his  respect  for  tkem : — Held, 
not  revoked  by  a  codicil  appointing  other  trustees 
in  their  room,  and  giving  a  legacy  of  equal  amount 
to  the  newly  appointed  trustees  and  executors,  in 
similar  language.  Burgess  v.  Burgess,  1  Coll.  C.C. 
367. 

(R)  Omitted. 

Motion  to  supply  a  legacy  omitted  by  mistake, 
rejected,  the  will  being  perfect  and  having  a  clause 
revoking  all  former  wills.  In  the  goods  qf  Wilson, 
deceased,  2  Curt  853. 

(S)  Void. 

A  gift  of  a  residue  unto  all  and  every  the  children, 
sons  and  daughters,  of  the  testator's  daughter,  in 
equal  shares  and  proportions,  as  and  when  they 
should  respectively  attain  their  respective  ages  of 
twenty-two  years,  will  take  efiect  as  a  gift  to  the 
children  living  at  the  death  of  the  testator,  but  is 
void  as  to  after-born  issue.  BUiot  v.  ElUot,  10  Law 
J.Rep.(N.8.)Ch.363;  12  SiUL  276. 

A  testatrix  directed  a  share  of  her  residuary 
estate  to  be  accumulated  for  the  benefit  of  all  the 
children  of  her  two  nephews,  in  equal  shares,  to  bo 
vested  interests,  in  sons  at  twenty- five,  and  in 
daughters  at  twenty-five  or  marriage : — Held,  that 
this  bequest  was  too  remote,  and  was  consequently 
void.  Griffiths  v.  Blunt,  10  Law  J.  Rep.  (n.s.)  Ch. 
372 ;  4  Bea.  248. 

A  testator  bequeathed  some  houses  in  Church 
Street,  held  upon  leases,  havingfrom  sixty  to  seventy 
years  unexpired,  to  trustees  for  £  C  for  her  life,  and 
after  her  decease,  for  her  children,  with  a  gift  over 
to  other  parties,  if  £  C  died  without  leaving  any 
child.  And  the  testator  bequeathed  other  premises 
held  on  lease,  having  rather  more  than  twenty-two 
years  unexpired,  upon  trust,  to  accumulate  the 
rents,  until  the  leases  of  the  premises  in  Church 
Street  were  nearly  expired  and  then  to  renew  those 
leases,  and  repair  the  premises,  for  the  benefit  of 
£  C  and  her  children,  and  the  other  legacies  before 
mentioned : — Held,  that  the  direction  to  accumulate 
was  void  for  remoteness.  Curtis  v.  Lukm,  1 1  Law 
J.  Rep.  (n.s.)  Ch.  380;  5  Bea.  147. 

A  testator  bequeathed  3,000/.,  to  trustees,  in  trust, 
after  certain  life  interests,  *'  for  all  the  children  of 
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T  F,  (exocpt  Thomas  the  yoonger,  William,  Re* 
b«oca,  Elizebeth,  Sarah,  and  Frances),  equally  to 
be  divided  between  them,  thare  and  share  alike ; 
the  share  or  respective  share  of  such  children  to 
become  vested  interests  in,  and  to  be  paid,  assigned 
and  transferred  to  them,  respectively,  as  and  when 
they  should  attain  their  respective  ages  of  twenty- 
fiye  years:"  provided  that,  if  any  of  them  died 
before  their  aharea  became  vested  and  payable, 
leaving  issue,  their  shares  should  go  to  their  issue } 
and  the  trustees  were  directed,  in  the  mean  time, 
and  until  the  shares  of  the  children  should  become 
payable,  assignable  and  transferable  to  them,  to 
apply  the  income  for  their  maitttenaiic&  The  tes- 
tator also  bequeathed  6,000L  to  the  same  trustees, 
in  trust,  after  certain  life  interests,  ''for  all  and 
every  the  children  of  T  F,  bom  or  hereafter  to  he 
born,  equally  to  be  divided  between  them,  share 
and  share  alike,  and  to  be  paid,  assigned  and  trans- 
ferred to  them,  at  their  respective  ages  of  twenty- five 
▼ears,  and  to  be  subject  to  the  like  deaoent  to  the 
lawful  issue  of  such  of  them  aa  shall  die  under  the 
said  age  of  twenty-five  years,  and  under  the  like 
conditions  and  restrictions,  and  with  the  like  power 
to  apply  the  interest  thereof  for  their  respective 
maintenance,  and  in  all  other  points  and  respects 
under  and  subject  to  the  same  rules,  regulations, 
conditions  and  restrictions  as  are  hereinbefore  con- 
tained, in  relation  to  the  several  legacies  hereinbe- 
fore given  to  or  in  trust  for  the  said  children 
respectively :  provided  that,  in  case  any  person  to 
or  in  trust  for  wham  any  bequest,  to  tsJie  effi*ct  in 
remainder  or  reversion  or  upon  any  contingency, 
was  made,  should  sell  or  incumber  his  interest 
under  such  bequest,  before  the  same  should  take 
efi^t  in  possession,  all  the  bequest  in  fayour  of  that 
person  should  become  void."  By  a  codicil  the  tes- 
tator reyoked  a  power  which  he  had  given  by  his 
will  to  the  trustees,  to  apply,  for  the  adyaacement 
of  the  legateea,  the  whole  or  part  of  the  capital  of 
their  legacies  before  they  attained  twenty-five,  and 
directed  that  the  legacies  should  yeot  in  and  be 
payable,  assignable,  and  transferable  to  them  aa  if 
no  such  power  were  contained  in  his  will :-— Held, 
that  the  trusts  declared  of  both  sums,  were  void  for 
remoteness.     Cowiport  v.  Autttm,  IS  Sim.  218. 

A  testator  devised  his  reversion  in  fee  expectant 
on  his  deoeaae  without  issue  male,  in  his  manaioo- 
house  and  estates  at  P,  to  his  hrother,  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male^ 
with  divers  remainders  over;  and  he  bequeathed 
his  plate,  pictures,  &c.  in  and  about  his  mansion- 
house  at  D,  to  trustees,  in  trust,  to  permit  the  same 
to  be  used  and  eigoyed  by  the  person  and  persons 
who,  for  the  time  being,  should  be  entitled  to  the 
possession  of  his  mansion-house,  under  the  settle- 
ment on  his  marriage,  or  the  limitations  contained 
in  hia  will,  until  a  tenant  in  tail  of  the  age  of 
twenty-one  years,  should  be  in  possesrion  of  his 
mansion*house ;  and  then  the  plate,  pictures,  ftc. 
wore  to  go  and  belong  to  such  tenant  in  tail ;  and 
he  gaye  the  residue  of  his  personal  estate  to  the 
person  who,  at  his  decease,  would  be  beneficially 
entitled,  in  possession,  to  his  mansion-house.  The 
testator's  brother  had  a  son  bom  at  the  date  of  the 
will ;  both  he  and  his  son  survived  the  testator:— 
Held,  that  (he  trust  deelsred  of  Uie  plate,  pictures, 
Iec  was  void  far  rsmoteness,  so  far  as  it  was  ratended 


to  takeefiect  after  the  death  of  the  hiukher.  Ihittm 
r.Ibbetsom,  10  Sim.  495. 

A  testator  had  directed  a  roanaoleum  ts  be 
erected  out  of  the  remainder  of  his  estste»  after 
payment  of  debts,  legacies,  &&,  and  ihea  be- 
queathed the  residue  to  charitable 
Held,  that  although  the  directiona  as  totbs 
leum  were  yoid,  yet,  aa  the  expenae  of  its  erecdsa 
might  be  aacertained  by  a  nfierence  to  the  Master, 
the  bequest  of  residne  was  not  thereby  vitiale^ 
mtfard  V.  AeyeeUff,  13  Law  J.  Rep.  (ha)  Ch.40L 

A  testator  (passing  over  his  beir-at>law,  ths  ssa 
of  his  deceaaed  eldest  hrother)  gave  l,(KKM.  Is  ths 
testator's  £sther  for  life,  and  after  his  dssth  Is 
be  continued  to  the  testator's  younger  brother,  aad 
proceeded  thus :  "  and  after  liia  death  to  be  cesti- 
Bued  to  my  next  nearset  heir^  and  so  on.  TUi 
property  is  not  meant  to  be  disposed  of  by  say  <f 
the  family:"— Held,  that  the  uttimnte  limitatiaB 
waa  yoid*  for  uncertainty,  nmrnmem  v.  IfsM^ 
l»  Bea.  77. 

Bequest  of  residue  to  A  fsr  life,  "  and  whatsrer 
she  can  transfinr  to  go  to  her  daughters**  B  and  CL 
— Held,  that  the  gift  to  B  and  C  wma  void  for  «« 
certainty.    Flint  y.  Hughn^  6  Bea.  Ml 

A  fesstator  bequealhed  his  residue  to  his  first  oes- 
sins,  the  ohildren  of  hie  father's  kvOcr,  of  tbe 
name  of  C.  The  testator's  father  had  Um  fanlheis 
of  the  name  of  C ;  both  of  whom  had  left  ehildrea. 
—Held,  that  the  bequest  was  not  void  for  uoeer- 
tainty ;  but  that  the  children  of  boA  the  brsAen 
were  entitled  to  share  in  the  luaidua.  Hmt  v. 
CaHridge,  IS  Sim.  16^. 

A  testator  deviaed  and  bequeathed  to  trustees  a 
mixed  fund  of  realty  and  pnisenslty,  upon  tnst, 
from  time  to  time  to  receiye  the  renta^  issoss,  sad 
profits  thereof  and  therewith  to  pay  oeftahi  legs* 
cies ;  and  upon  fturtiier  trust  to  pay  to  and  ftr  tbe 
use,  edttcatioB,  and  mamtenaace  cf  each  of  Ibe 
daughters  of  bia  nephews  A  sad  B,  whether  bem 
in  his  lifetime  or  afterwarda,  the  yeariy  aoss  of 
40JL  »-pieoe,  until  they  ahould  rsapeetively  attsn 
twenty-fiye,  or  be  married  with  cooaent  of  thdr 
respective  parents  or  surviving  parent,  and  so 
their  respectively  attaining  that  age,  or  beiag 
respectively  married  with  such  consent  aa  afsn- 
aaid,  in  trast  to  pay  each  of  them  the  sum  of  I^Mtt 
for  tiieir  respectiye  uses  and  benefit.  A  and  B  bad 
daughters  Kving  at  the  death  of  the  testator,  sad 
also  after-bora  danghters: — Held,  that  the  be- 
qneats  of  1,6001.,  so  fitf  ss  they  relatsd  to  after- 
bom  daughters,  were  yoid  for  remoteness.  Bat, 
gtuntf  iHiether  these  bequests  were  not  yalid  uitb 
respect  to  the  other  daughters,  and  whether  tiie 
annuities  of  401.  were  not  valid  for  all  the  daughten. 
Bmtghimt  v.  Jamet,  1  ColL  C.C.  26. 

(T)  Assent  to. 

On  a  bequest  of  stock  in  trade,  an  assent  by  die 
executors  that  the  legatee  shall  take  some  of  the 
articles  coming  under  that  descripticn,  is  not  sa 
assent  that  he  shall  take  all. 

The  testator  bequeathed  to  hia  sons,  the  defen- 
dants, his  two  carriage  manufactories,  with  sH 
**  fixtures,  implements,  tools,  stock,  snd  everythiag 
appertaining  to  his  trade  or  business^  exeepCiBg 
book  debts."  At  the  time  of  his  death,  on  tbe 
1 3th  of  January  lft38,  a  carriage  fisr  which  he  had 
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neuwed  «n  osrdcr  «m  in  one  of  tbe  mamifaetoriet. 
On  the  7th  of  FebrnaTy,  the  pliintifis  took  ont 
probate ;  but  a  dlBpnte  aiiring  between  them  and 
tbe  defendente,  whether  the  carriage  waa  m  an  no* 
finished  state,  lo  aa  to  be  considered  "  stock,"  they 
paid  legacy  duty  npon  it  aa  snch,  aa  well  aa  on  thie 
stock  in  trade,  and  made  the  Ibllowing  special  entry 
in  the  legacy  receipt :  '*  A  diaagreement  arising 
between  the  aona  Stephen,  Frederick,  and  Joaepfc^ 
and  the  executors,  aa  to  whether  the  whole  of  tbia 
item  [the  atock  in  trade]  belonga  to  the  aaid  aona, 
or  part  to  the  residue,  the  exeeutora  deaire  to  pay 
the  duty  on  the  whole,  leaving  for  them  to  settle 
with  the  legatees  the  proportion  of  dnty,  when  the 
matter  in  diapute  shall  be  determined."  The  de- 
fendants retained  poasession  of  the  carriage,  and, 
having  finiahed  it  at  their  own  expense,  at  the  end 
of  March  or  the  beginning  of  April  delivered  it  to 
the  parchaser,  and  reoeiv^  the  price :~-  Held,  that 
the  above  facta  were  not  evidence  of  an  aaaent  by 
tbe  executors  to  the  bequest  of  tbe  carriage ;  and 
that  they  mig^t  bring  an  action  in  IMO  i^ainst  the 
defendanta  for  money  had  and  reeeiTed  to  their  use. 
EOiUi  T.  BUhtt,  11  Law  J.  Rep.  (h.8.)  Exch.  S ; 
9  M.  &  W.  23. 

A  testator,  after  giving  certain  legadea,  be- 
queathed a  leaaehold  house  and  all  bis  residuary  real 
and  personal  estate  to  his  wife,  and  A,  B,  C,  and  D, 
his  executrix  and  executors,  in  trust,  to  permit  his 
wife  to  receive  the  rents  and  annual  income  thereof 
for  her  life,  and  alter  her  deceaae  to  pay  certain 
legaeica^  and  to  pay  the  reaidue  to  W,  X,  Y,  and  Z, 
or  auch  of  them  aa  should  be  living  at  the  death  of 
the  wife.  The  executors  permitted  the  wife  to 
enjoy  tlie  house  for  her  life,  and  a  deed  was  eze« 
cuted  by  the  residuary  legatees,  by  which  they  were 
to  take  the  residue  as  tenants  in  common,  which 
deed  was  signed  by  one  of  the  executors,  B,  who 
was  the  husband  of  X : — Held,  that  upon  the  death 
of  the  wife,  the  exneutors  could  make  a  good  title 
to  the  house^  end  were  not  to  be  considered  aa  hav- 
ing assented  to  the  legacy  to  the  parties  who  were 
entitled  after  the  decease  of  the  wife,  and  that,  not- 
withstanding the  execution  by  B  of  the  deed  of 
arrangement  The  Attorney  General  v.  Potter,  14 
Law  J.  Rep.  (ir.8.)  Ch.  16:  5  Bee.  164. 

A  testator  bequeathed  all  his  personal  estate  to  his 
wife,  with  the  exception  of  two  leasehold  houses, 
the  rents  of  which  he  gave  to  her  during  her 
life,  and  after  her  death  directed  that  they  should 
be  sold,  and  the  prodnoe  divided  between  his  four 
children ;  and  he  appointed  his  wife  and  another 
pcfson  hia  executrix  and  executor.  Upon  the  death 
of  the  testator,  the  wife  entered  into  posaession  of 
his  personal  property,  including  the  leasehold 
houses,  and  paid  all  the  testator's  debts  :—-Held, 
under  the  circumstances  of  the  case,  that  she  bad 
assented  to  the  legacy  to  the  testator's  children. 

It  ia  not  essential  to  the  efficacy  or  raHdity  of  an 
assent  to  a  bequest  that  it  should  confer  a  legal 
interest,  or  affect  the  mere  legal  title  to  the  subject 
of  the  bequest     TraU  v.  Bull,  1  GolL  C.C.  862. 

(U)   PmOEITT. 

[See  Cba&itt  (C),  Siurge  v.  Dunsdale.] 

A  teatalor  gave  his  wife  hia  freehold  eatate  of  B, 
aad  certain  specific  chattels,  and  also  an  annuity 
for  her  life,  charged  upon  all  his  real  eatatea  (ex- 


cept B),  with  power  of  distress  for  the  same ;  the 
first  payment  thereof  to  be  made  on  the  let  of  May 
or  November,  which  should  first  happen  after  hia 
decease.  He  then  charged  his  debts  upon  his  real 
estates  (except  B),  in  aid  of  his  penonu  estate,  and 
gave  an  annuity  to  his  sister,  in  similar  terms  to 
those  used  respecting  that  given  to  his  wifa  He 
next  gave  several  pecuniary  legacies  to  nieces  snd 
others,  to  be  paid  by  hia  trustees  aa  soon  sa  conve- 
nient after  his  decease,  out  of  the  residtte  of  his  per- 
sonal estate,  and  in  deficiency  thereof,  to  be  raiaed 
and  paid  by  them,  aa  they  ahoold  think  proper,  out 
of  bis  real  estates,  (except  B,)  and  he  charged  the 
same  therewith.  He  lastly  gave  two  snnuities  to 
his  servants,  in  similar  terms  to  those  used  respect- 
ing the  preceding  annuities. 

The  personal  estate  was  insuffident  to  pay  the 
debts  and  legacies }  the  real  estate  wasinsi^cient 
to  pay  the  annuitiea  and  legacies  :^Held,  upon  the 
true  eoastruction  of  the  provisions  of  the  will,  that, 
as  to  the  real  estate,  the  annuitiea  were  entitled  to 
priority  over  the  legadea.  Creed  v.  Creed,  11  C* 
&  F.  491. 

A  teatator  gave  legadea  to  trustees,  in  trust  for  Ms 
daughters,  for  their  separate  use  for  thdr  lives  and 
after  their  deaths  for  thdr  children.  By  a  codidl, 
after  redting  that  he  had  settled  on  his  daughters 
fortunes  which  he  was  satisfied  his  property  would 
allow  of  being  increased,  he  gave  to  each  of  them 
600L,  which  he  directed  not  to  be  settled,  but  to  be 
paid  to  them.  By  a  second  codidl  he  gave  to  his 
wife  8,000i:  in  Heu  of  l,000i:,  which  he  had  given 
her  by  his  will.  His  property  proved  insuffident 
to  pay  the  legades  in  ftiU : — Held  that  the  legacies 
given  by  the  first  codicil  were  postponed  to  me  )e- 
gaciea  given  to  the  daughters  by  the  will,  and  also 
to  the  legacy  given  to  &e  wife  by  the  second  codi- 
dl.   Stammers  v.  HtOWef,  12  Sim.  42. 

A  testator  directed  his  trustees  to  stand  poasessed 
of  the  remdue  of  hia  estate  upon  truat,  in  the  first 
place,  to  pay  what  might  be  due  under  his  covenant 
to  J  S,  and  then,  upon  truat,  to  aet  apart  and  invest 
a  sufficient  sum  to  satis^  certain  annuities  which 
he  bequeathed  by  his  will ;  and,  in  the  next  place, 
after  making  such  investment  aa  aforesdd,  upon 
trust  to  pay  the  several  pecuniary  legacies  be- 
queathed by  his  will.  The  assets  were  insufficient 
to  pay  all  the  legadea  and  annuities  in  full : — Held, 
that  the  annuitants  had  no  priority  overthe  legatees 
in  respect  of  payment  Semble — That  a  legatee, 
who  asks  a  decree  for  immediate  payment  of  his 
legacy,  ought  to  pray  for  it  by  his  Mil.  Tkwaiies  v. 
Foreman,  1  Coll.  C.C.  409. 

(V)  Rbsioue. 

A  testator,  after  directing  the  proceeda  of  his  real 
estate  and  his  personalty  to  form  one  common  fund, 
bequeathed  lOOiL,  and  also  a  sixth  part  of  a  share  in 
the  residue,  to  J  B,  who  died  in  the  testator's  life- 
time .—Held,  that  the  lapsed  legacy  of  lOOJL  fell 
into  the  rendue ;  but  that  the  share  of  reddue  be- 
queathed to  J  B  belonged  to  the  testatoi's  hdr-at- 
law  and  next-of-kin,  in  proportion  to  the  amount 
in  which  hia  real  and  personal  estate  had  respec- 
tively contributed  to  the  residue.  Salt  v.  ChaUaway, 
10  Law  J.  Rep.  (n.b.)  Gb.  284 ;  8  Bea.  576. 

A  testator  directed  a  part  of  his  personal  estate 
to  be  converted  into  realty,  and  sctUed  on  certain 


414 


LEGACY— (RsgiDUB). 


t  rusts.  These  bemg  exhausted,  and  no  investment 
having  been  made : — Held,  that  the  residuary  lega- 
tee was  entitled  to  the  fund,  and  took  it  in  the  cha- 
racter of  personalty.  Herrfwd  ▼.  RavenkiUf  1 1  Law 
J.  Rep.  (n.s.)  Ch.  173  ;  6  Bea.  61, 

A  testator,  after  reciting  that  the  income  of  hit 
wife,  in  case  she  survived  him,  would  consist,  in 
part,  of  the  rent  of  a  leasehold  estate,  which  he  had 
settled  on  her,  directed  his  trustees,  in  case  the 
lease  should  expire  in  her  lifetime,  to  pay  to  her, 
out  of  the  dividends  and  interest  arisrag  from  a 
sufficient  part  of  his  personal  estate,  at  their  dis- 
cretion, so  much  per  annum  as  would  he  an  equi* 
valent  for  the  rent  lost  thereby ;  and  be  gave  his 
residuary  personal  estate  to  the  trustees,  in  trust  to 
invest  it  in  the  usual  securities,  and  to  accumulate 
the  income  until  the  lease  should  expire  in  his 
wife's  lifetime,  and  then,  during  the  remainder  of 
her  life,  to  pay  her  the  income  of  the  accumulated 
fund,  and  after  her  death,  to  stand  possessed  of  the 
capital  for  his  grandchildren.  The  lease  expired  in 
the  wife's  lifetime ;  but  the  income  of  the  residuary 
fund  was  not  equivalent  to  ihe  rent  lost: — Held^ 
that  the  wife  was  entitled  to  have  the  deficiency  of 
her  income  made  good  out  of  the  capital  of  the 
residuary  ftind.     Boyd  v.  Buckie,  10  Sim.  595. 

A  testator,  after  reciting  that  his  property  con- 
sisted  of  a  house  at  C  (which  was  freehold),  and  of 
mortgages,  &c.,  directed  the  house  to  be  sold ;  and 
then  gave  several  pecuniary  legacies,  and  among^ 
them,  3002.  to  6  and  100^  to  P,  whom  he  appointed 
his  executors.  The  will  concluded  thus : — "  And 
to  Mr.  G,  who  is  likewise  my  executor,  any  sum 
then  appearing  after  the  contents  of  this  my  will 
are  fully  complied  with  and  fulfilled."  O  died  the 
day  after  the  testator,  without  having  proved  the 
will : — Held,  in  a  suit  by  his  executors  against  the 
testator*s  heir  and  next-of-kin,  that  the  plaintifib 
were  entitled  to  the  residue  of  the  testator's  estate, 
including  the  proceeds  of  the  house.  If  an  executor 
is  also  the  residuary  legatee,  he  is  entitled  to  the 
residue,  although  he  does  not  prove  the  will.  Grif- 
fitka  V.  Prueitj  11  Sim.  202. 

iSm&fe— That  the  word  "legacy"  in  a  &  4  Will.  4. 
c.  27.  8. 40,  includes  a  residue  or  share  of  a  residue. 

An  executor  is  entitled  to  a  residue  or  share  of  a 
residue  bequeathed  to  him,  although  he  has  not 
proved  the  will.   Christian  v.  Devereux,  12  Sim.  264. 

A  testator  bequeathed  to  A  his  household  furni- 
ture and  other  like  things,  "  and  all  other  g^ods  of 
whatever  kind,"  and  he  appointed  that  certain 
specified  monies  should  be  divided  as  follows,  after 
all  his  debts  should  be  paid  off.  He  then  specified 
certain  legacies,  and  proceeded,  ''three  or  four 
thousand  pounds  or  whatever  remaining  sum  or 
sums  to  A :" — Held,  that  A  did  not  take  the  general 
retiidue.     Wrench  v.  Jutting ^  3  Bea.  521. 

A  testator  bequeathed  his  residue  to  trustees,  in 
trust  for  J  F  for  life,  and,  after  her  death,  for  her 
children :  but  in  case  J  F  should  survive  her 
mother,  and  die  without  having  had  lawful  issue, 
then  in  trust  for  the  brothers  and  sisters  of  J  C. 
But  in  case  J  F  should  die  in  die  lifetime  of  her 
mother  without  lawful  issue,  then  the  testator 
directed  the  trustees  to  retain,  out  of  the  residue, 
sufficient  to  produce  1502.  a  year,  and  to  pay  the 
annual  produce  to  the  mother  for  life ;  and,  after 
her  decuase,  he  gave  the  principal  so  to  be  retained, 


to  the  person  or  persons  who  would  be  entitled 
thereto  in  case  J  F  had  survived  her  mother 
and  died  without  lawful  issue.  J  F  died  without 
issue  in  her  motherVi  lifetime: — Held,  that  tbe 
whole  of  the  residue,  except  the  fund  for  pajhig  the 
annuity,  was  undisposed  o£  Clarke  v.  Auer^  18 
Sim.  401. 

A  residuary  gift  in  a  will  is  a  gift  of  all  tfaatthall 
remain  after  payment  of  debts  and  legacies  and  dw 
expenses  incident  to  the  execution  of  the  wiS. 
Shuttleworth  v.  Howarth,  I  Cr.  &  P.  228. 

Direction  to  invest  10,0002.  4iL  per  cent,  stoek  m 
the  name  of  trustees,  and  to  pay  diereont  annuities 
to  various  persons,  amounting,  in  the  whole  to  40(NL 
a  year ;  and  that  the  trustees  should  hold  the  said 
stock  and  the  dividends  thereof,  subject  to  the  an- 
nuities, upon  trust,  as  to  so  much  of  the  dtvidendi 
as  from  time  to  time  should  fall  in  by  the  determi- 
nation of  the  annuities,  until  one-half  of  the  divi- 
dends should  have  so  &llen  in,  to  invest  the  same 
and  the  resulting  income  thereof,  in  order  to  in- 
crease the  capit^  of  the  said  fund  by  aoenmsla- 
tion ;  and  so  soon  as  one-half  of  the  dtvidendk 
should  have  so  fallen  in,  to  apply  such  moiety  of 
the  dividends,  and  also  such  fiirther  parts  of  the 
same  as  should  from  time  to  time  fall  in  by  the  de- 
termination of  the  annuities  respectively,  and  the 
whole  of  the  dividends,  when  all  the  anmuties 
should  have  ceased,  to  certain  charitable  uses.  The 
10,000^  41.  per  cent  stock  was  invested  aocorfiog 
to  the  will,  and  was  subsequently  converted  into  S| 
per  cents.,  and  the  trustees  thereupon  reduced  tiit 
payments  to  the  annuitants  by  one-eighth,  the  divi- 
dends having  become  to  that  extent  insufflcleDt  to 
answer  the  annuities.  The  death  of  some  of  dn 
annuitants  afterwards  released  a  part  of  the  divi- 
dends, and  the  sums  so  foiling  in  wereaccnmulaled. 
In  an  information  to  establish  the  charity,— Held, 
that  the  whole  of  the  accumulated  fund  arising  before 
a  moiety  of  the  dividends  was  released  by  cessatiofB 
of  the  annuities,  was  undisposed  of  by  the  will,  and 
formed  part  of  the  residuary  estate.  The  At^nif 
OenertU  v.  Poulden,  3  Hare,  555. 

(W)    l2iT£&E8T  ON. 

A  testator  directed  that  the  income  of  bis  pn»- 

Serty,  for  twenty-one  years  from  his  death,  shooid 
e  laid  out  in  the  purchase  of  real  estate,  and  acen- 
mulated,  and  the  same  should  then  be  held  npon 
certain  trusts.  He  died  on  the  5th  of  Jiomj 
1820.  The  dividends  on  a  sum  of  stoek  became 
due  on  the  5th  of  January  1841 :— Held,  that  the 
latter  day  was  included  in  the  term  of  twentj-ooe 
years,  and  that  the  dividends  due  on  that  day  formed 
a  part  of  the  accumulation  fund.  Ovrttv,  Lvmidth 
10  Law  J.  Rep.  (n.s.)  Ch.  161  ;  11  Sim.  434. 

Under  a  gift  in  a  will,  of  all  ••  my  securities  for 
money,"  all  the  arrears  of  interest  due  at  the  death 
of  the  testator  passes  to  the  legatee.  Parhtr  r. 
Marehant,  1 1  Law  J.  Rep.  (N.8.)  Ch.  223 ;  1  T.  ft 
Coll.  C.C.  290. 

A  tenant  for  life  of  a  residue,  held  entitled  toao' 
terest  at  4A  per  cent,  on  the  values  of  such  items  of 
the  property  of  the  testator  as  were  not  in  a  proper 
state  of  investment  either  at  the  death  of  the  testator 
or  at  the  end  of  the  first  year,  taking  in  each  case  the 
less  value.  Caldecot  v.  Caidecoty  1 1  Law  J.  Rf^ 
(N.8.)  Ch.  414;  1  Y.  &  Coll  C.C.  737. 


LEGACY— (Anhumt). 


415 


^  Upon  a  conatmctiye  admission  of  assets, — Held, 
Uiat  residuary  legatees  were  entitled  to  immediate 
payment  of  their  legacies;  and  under  circumstances, 
with  interest  beyond  the  time  allowed  by  the  Sta- 
tute of  Limitetions  (3  &  4  Will.  4.  c.  27.  s.  40). 
Dhudale  v.  Dudding,  1 Y.  &  Coll.  C.C.  266. 

(X)  Annuity. 

lTveed4ale  v.  Tweedale,  4  Law  J.  Dig.  346;  10 
Sim.  453.] 

Mode  of  raising  arrears  of  annuity  charged  by 
will  on  real  estate.  Graves  y.  Hicks,  10  Law  J.  Rejp, 
(n.8.)  Ch.  185;  11  Sim.  536. 

Bequest  of  an  annuity  to  A  for  ever.  A  survived 
the  testator,  and  died  intestate : — Held,  that  such  a 
oonatruction  should  be  given  to  the  limitation  as 
would  be  most  beneficial  to  the  legatee ;  and  that 
it  was  more  beneficial  to  the  legatee  to  declare  the 
annuity  to  be  given  to  his  executors,  administrators, 
and  assigns  absolutely,  than  to  his  heirs  for  ever. 
Taylor  V.  Mariindak,  10  Law  J.  Rep.  (n.8.)  Ch.  339 1 
12  Sim.  158. 

A  will  disposing  only  of  personalty  contained 
these  words: — "My  wiU  is,  that  whatever  I  die 
possessed  of,  or  in  any  way  entitled  to^  together 
with  whatever  property  my  wife  may  be  any  way 
entitled  to,  shall  produce  to  my  wife  an  annuity  oif 
100/.  per  annum,  to  each  of  my  daughters  1002.  per 
annum,  for  themselves  and  their  children,  and  to  my 
wife's  mother  an  addition  to  any  property  she  may 
possess,  so  as  to  make  up  to  her  during  her  life  an  an- 
nuity of  1001  per  annum,  said  annuities,  after  the  de- 
cease of  my  wife  and  her  mother,  to  be  equally  divided 
asiong  my  three  children,  William,  Mary,  and  Julia 
Louisa;  all  the  rest  and  residue  of  my  proper^  and 
possessions  1  give  and  bequeath  to  my  son  William." 
At  the  date  of  the  will  and  of  the  testator's  death, 
his  daughters  had  no  children : — Held,  that  all  the 
annuities  thus  created  were  perpetual  annuities. 

The  testator's  daughter  M  died,  and  after  her 
death  he  made  a  codicil  to  his  will,  dividing  her 
annuity  between  his  two  surviving  children,  but  in 
other  respects  confirming  the  will.  His  wife's  mo- 
ther having  died,  he  made  a  second  codicil  in  these 
words: — '*  And  in  case  my  son  William  shall  die 
without  leaving  issue  male  lawfully  begotten,  my 
will  is  that,  after  the  decease  of  my  wife  and  my 
daughter  J  Xi,  my  remaining  property  shall  then 
be  divided  between"  two  rdations  named  in  the 
codicil,  and  their  children.  Held,  that  these  codicils 
did  not  alter  the  nature  of  the  annuities  given  by 
the  will  to  Julia  Louisa. 

Where  a  will  clearly  establishes  a  perpetual  an- 
nuity, the  estate  in  the  annuity  cannot  be  restricted, 
by  a  codicil,  to  a  life  estate,  unless  the  expressions 
there  used  are  clear  and  undoubted. 

Semble^Thal  the  rule  in  fViUTs  ease  (6  Rep.  17), 
that  '*  if  A  devises  his  lands  to  B,  snd  to  his  chil- 
dren or  issue,  and  he  hath  not  any  issue  at  the 
time  of  the  devise,  the  same  is  an  estate  tail" — is 
applicable  to  personalty.  Siokes  v.  Heroih  12  C.  & 
F.  161. 

A  testator  gave  annuities  to  three  of  his  relations, 
and  directed  that,  if  the  annuities  were  paid  by  the 
interest  of  money  in  the  stocks,  at  the  death  of 
different  parties,  the  principal  ^ould  be  divided 
between  the  children  q[  the  deceased.    One  of  the 


annuitants  had  five  children  living  at  the  testator's 
death ;  but  only  one  of  them  survived  the  annui- 
tant : — Held,  that  the  capital  of  the  stock  which 
had  been  provided  to  answer  the  annuity,  did  not 
vest  in  the  surviving  child  on  the  annuitant's  death ; 
but  vested,  on  the  testator's  death,  in  all  the  chil- 
dren then  living  as  tenants  in  common.  JVatson  v. 
Watson,  11  Sim.  78. 

A  testator  made  the  following  disposition : — **  I 
give  to  W,  together  with  her  children,  L,  F,  and  O, 
and  for  their  joint  maintenance,  their  mother  to 
have  the  care  of  bringing  them  up,  30^  a  year,  from 
the  interest  of  my  funded  money  in  the  Bank  of 
England,  to  be  paid  to  the  mother  half-yearly,  or 
as  may  best,  as  her  conduct  deserves.**  The  testa- 
tor commenced  a  codicil  with  the  words, — **  Item, 
all  the  money  in  the  funds  standing  in  my  name," 
and  proceeded  to  dispose  of  such  money : — Held, 
that  W,  L,  F,  and  O  were  entitled  to  an  annuity  of 
30/.  a  year  for  their  joint  lives,  and  the  lives  and 
life  of  the  survivors  and  survivor,  to  be  divided 
between  them  equally.  fVilson  v.  Maddtson,  12  Law 
J.  Rep.  (n.8.)  Ch.  420;  2  Y.  &  CoU.  C.C.  372. 

Direction  to  invest  10,000/.  4/.  per  cent  stock,  in 
the  name  of  trustees,  and  to  pay  thereout  annuities 
to  various  persons,  amounting  in  the  whole  to  400/. 
a  year ;  and  that  the  trustees  should  hold  the  said 
stock  and  the  dividends  thereof,  subject  to  the  an- 
nuities, upon  trust,  as  to  so  much  of  the  dividends 
as  from  time  to  time  should  fall  in  by  the  deter- 
mination of  the  annuities,  until  one-half  of  the  divi- 
dends should  have  so  fallen  in,  to  invest  the  same 
and  the  resulting  income  thereof,  in  order  to  in- 
crease the  capital  of  the  said  fund  by  accumulation ; 
and  so  soon  as  one-half  of  the  dividends  should 
have  so  fallen  in,  to  apply  such  moiety  of  the 
dividends,  and  also  such  further  parts  of  the  same 
as  should  from  time  to  time  fall  in  by  the  deter- 
mination of  the  annuities  respectively,  and  the 
whole  of  the  dividends,  when  all  the  annuities 
should  have  ceased,  to  certain  charitable  uses.  The 
10,000/.  4/.  per  cent  stock  was  invested  according 
to  the  will,  and  was  subsequently  converted  into 
3^  per  cents.,  and  the  trustees  thereupon  reduced 
the  payments  to  the  annuitants  by  one- eighth,  the 
dividends  having  become  to  that  extent  insufficient 
to  answer  the  annuities.  The  death  of  some  of  the 
annuitants  afterwards  released  a  part  of  the  divi- 
dends, and  the  sums  so  falling  in  were  accumulated. 
In  an  information  to  establi&  the  charity, — Held, 
that  the  annuitants  were  not  entitled  to  be  paid  their 
annuities  in  full,  either  out  of  the  capital  or  out  of 
the  released  dividends,  but  that  the  reduction  of  the 
stock  would  operate  to  produce  a  proportionate  re- 
duction in  the  several  annuities,  and  in  the  fund 
applicable  to  the  charity.  The  Attorney  General  v. 
Poulden,  3  Hare,  555. 

(Y)  Rights  and  Liabilities  op  Legatee. 

Where  the  Court  administers  the  assets  the  trus- 
tees are  protected  against  all  claims  on  the  testator's 
estate,  but  legatees  still  remained  liable  in  respect 
of  their  beneficial  interest  Underwood  v.  Hatton, 
5  Bea.  36. 

Where  assets  are  not  admitted,  a  legatee  has  a 
right  to  know  the  particulars  of  a  testator's  estate 
and  effects,  and  to  inspect  the  executors'  accounts, 
but  he  is  not  entitled  to  demand  of  the  executors  a 
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eopy  of  their  acoounti.    OttUy  ▼.  Oiiiff,  14  Law  J« 
Rep.(N.s.)Cli.]77. 

A  legatee,  at  the  request  of  the  tettator,  signed 
her  name  to  the  will ;  the  testator  suhsequently  duly 
executed  the  will  in  the  presence  of  two  witnesses, 
who  attested  it.  Motion  to  stril^e  out  the  name  of 
the  legatee  rejected.  In  the  goods  qfMitckeUf  2  Curt 
916. 

A  testator  bequeathed  a  general  legacy  of  10,000/. 
consols  to  A  B.  There  was  no  deficiency  of  assets, 
but,  owing  to  the  institution  of  a  suit  for  the  ad* 
ministration  of  the  testator's  estate,  the  legacy  re* 
mained  unsatisfied  for  several  years  after  the  testa- 
tor's death,  during  which  consols  rose : — Held, 
nevertheless  that  A  B  was  entitled  to  have  the  full 
amount  of  his  legacy  purchased  and  transferred  to 
him.    Jutker  v.  Auther,  IS  Sim.  489. 

H  died  in  1811,  having  bequeathed  a  legacy  to  a 
woman  who  afterwards  married  the  p1ainti£  In 
December  1825,  the  two  executors  of  H  gave  the 
plaintiff  a  written  acknowledgment  whereby  they 
separately  and  jointly  acknowledged  that  they  owed 
the  plaintiff  150/.  for  the  legacy,  and  50/.  for  inter- 
est In  1885  the  plaintiff's  wife  died.  Matters  of 
business  having  occurred  between  the  plaintiff  and 
the  executors,  in  which  mutual  demands  and  ac- 
counts arose,  the  plaintiff  in  September  1889, 
brought  his  action  against  the  executors  to  recover 
what  he  alleged  to  be  due  on  those  accounts,  includ* 
ing  the  200L  mentioned  in  the  memorandum,  and 
interest  thereon.  In  this  action  the  defendants 
pleaded  separately,  and  one  of  them  paid  46/.  into 
court,  which  the  plaintiff  received,  and  abandoned 
the  action  as  to  him.  The  plaintiff  then  filed  his 
bill  against  both  defendants  for  payment  of  the 
legacy,  and  in  defence  to  the  bill  the  defendants, 
amongst  other  things  insisted,  by  their  answers,  on 
the  Statute  of  Limitations  (sUtute  8  &  4  Will.  4. 
c  27.),  and  that  the  action  was  a  bar  to  the  demand 
in  equity: — Held,  that  the  written  memorandum 
had  not  the  effect  of  barring  or  prejudicing  the 
right  of  the  plaintiff's  wife  in  the  legacy,  or  his 
tiUe  in  right  of  his  wife  as  a  legatee*  Holland  v. 
Clark,  1  Y.  &  Coll  C.C.  151. 

(Z)  Lboact  Duty. 

[Morris  y.  Burton,  4Law  J.Dig.848;  11  Sim.  161.] 
A  testator  devised,  by  two  testamentary  papers, 
his  real  and  personal  estates  to  trustees.  In  the 
first  paper  he  declared  the  trusts,  and  among  others 
he  created  a  power  of  sale  in  the  following  terms : 
*—*'  To  sell  and  dispose  of  the  lands,  mills,  teinds, 
woods,  fishings,  messuages,  tenements,  heredita- 
ments, and  others  hereby  generally  and  particularly 
disposed  to  them,  &c.,  on  such  conditions,  and  at 
sndi  prices  as  they  shall  think  fit"  To  render  these 
sales  effectual,  he  granted  full  power  to  convey,  &c. 
Hie  paper  then  went  on  thus: — "  Declaring  always, 
8rc.,that  my  said  trustees  shall,  by  their  acceptance 
thereof,  be  bound  and  obliged  after  the  sale  of  the 
laid  lands,  teinds  and  others  before  disposed,  which 
I  recommend  to  them  to  be  done  as  soon  as  conve- 
▼ient  after  this  trust  opens  upon  them,  to  satisfy 
and  pay  all  my  lawful  and  just  debts,"  &c.  By  a 
second  testamentary  paper  reciting  the  first,  he 
said  that  bv  the  recited  paper  he  had  disposed  of 
bis  heritable  and  moveable  estates  to  truRtees  on  the 
tratts  therein  mentioned,  and  ''amongst    others, 


my  trustees  are  reqaired  to  tarn  my  meau  aod  % 
effects,  thereby  conveyed  in  trttst,  into  money;" 
and  he  gave  directions  accordingly.  He  fvitlitf 
directed,  that  in  case  he  should  die  learing  aa  bdr 
of  his  body,  his  trustees  should  employ  the  tnst 
funds  for  the  use  of  such  heir,  and  that  at  soon  ai 
such  heir  should  attain  minority  or  be  married,  the 
trustees  should  "  denude  Uiemaelves  of  the  whole 
trust  and  funds"  in  favour  of  such  heir ;  but  to  re. 
turn  to  the  trustees  in  case  of  failure  of  hdn  of  hit 
body,  without  disposing  of  the  same : — Held,  that 
the  testamentary  papers  must  be  construed  u 
amounting  not  merely  to  apower  of  sale  forthepor- 
poses  of  the  trust,  but  to  a  direction  to  sell  in  caee 
the  testator  should  die  without  leaving  any  bcir  of 
his  body  living  at  the  time  of  his  death : — therefoKi 
that  though  in  fact  the  real  estate  was  not  loU, 
the  positive  direction  to  sell  rendered  it  UaUe  to  tiw 
legacy  duty.  Williamson  ▼.  the  Adooeats  Geaenl, 
10  C.  fir  F.  1. 

J  R,  by  will,  directed  his  real  estates  to  be  foU 
and  converted  into  personalty;  and  after  giving 
certain  legacies,  he  thereby  vested  the  lesidne  in 
trustees,  for  the  use  of  his  daughter  J  A  P  for  life, 
with  power  to  her  to  appoint  the  same  by  villt  hot 
expressly  excluding  from  the  benefit  of  that  sppcnat- 
ment  certain  persons  named  or  indicated  in  Us 
will;  and  directed,  that  in  default  of  appointment, 
or  so  far  as  such  appointment  should  be  incomplete^ 
the  residue  should  be  held  by  the  trustees,  ia  tmft 
for  the  next-of-kin  of  D  R.  This  power  was  aa^ 
dsed  by  J  A  P,  by  her  will,  partly  in  favour  of  the 
next-of-kin  of  D  R,  and  partly  in  favour  of  other 
persons : — Held,  affirming  the  deeree  of  the  Master 
of  the  Rolls,  first,  that  she  must  be  consideied  t» 
have  had,  notwithstanding  the  special  exclusions  ia 
her  father^s  will,  an  absolute  power  of  appcnntaicBt, 
within  the  meaning  of  the  S6  Geo.  8.  c.  52;  asd 
that,  consequently,  legacy  duty  was  payable  by  her 
appointees,  upon  the  bequests  made  by  her,  as 
bemg,  under  Uie  7th  section,  bequests  mads  by  her 
out  of  the  personal  estate,  which  she  had  the  power 
of  disposing  of:  secondly,  that  this  property,  thsagh 
subject  to  her  power  of  disposal,  waa  not  so  strictly 
her  own  property  as  to  render  it,  under  the  ISlh 
section,  liable  to  probate  duty  under  her  will,  as 
property  which  she  died  possessed  of  or  entitled  to. 
Drake  v.  the  Attorney  General,  lOC.fic  F.257. 

Personal  property  having  no  siius  of  its  own, 
follows  the  domicile  of  its  owner. 

The  law  of  the  domicile  of  a  testator  or  intettste 
decides  whether  his  personal  property  is  UaUe  ts 
legacy  duty. 

A  British  bom  subject  died  domietled  ia  a 
British  colony.  At  the  time  of  his  death  ha  wat 
possessed  of  personal  property  locally  sitiists  is 
Scotland.  Probate  of  his  will  was  tsken  out  is 
Scotland,  for  the  purpose  of  there  administtfinff 
this  property:  and  out  of  the  fund  thus  obtained 
by  the  executor,  legacies  were  paid  to  the  legatees 
residing  in  Scotland:— Held,  reversing  a  jndgmoit 
of  the  Court  of  Exchequer  in  Scotland>  that  kgasy 
duty  was  not  payable  in  respect  of  these  legsaea 
Thompson  v.  the  Adeocate  General,  12  C.  &  F.  1 ;  a  c. 
18  Sim.  168. 

The  Marquis  of  H,  by  indenture  of  the  Snd  of 
October  1802,  granted  certain  landa,  &e.  totrvsleet 
to  the  use  of  himself  for  his  life,  remainder  Cobb 
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SOB  the  Earl  of  Y  (the  testator)  for  his  life,  with 
Temaindefs  orer.  llie  indenture  contained  a  pro- 
viso that  it  should  he  lawful  for  the  Earl  of  Y,  hy 
Ms  last  will,  to  limit  to  the  use  of  himself,  or  any 
other  person,  any  annual  sum  of  money  or  rent- 
charge,  not  exceeding  the  yearly  sum  of  700^,  to 
he  payable  out  of  and  charged  upon  the  lands,  &c. 
in  the  indenture  mentioned.  The  Earl  of  Y,  after 
the  death  of  his  father,  by  a  codicil  to  his  will, 
limited  to  Lady  S  the  annual  sum  of  700/.,  payable 
otit  of  the  said  lands,  and  afterwards  died: — Held, 
that  no  legacy  duty  was  payable  in  respect  of  the 
annuity,  it  not  being  clearly  the  intention  of  the 
statute  5$  Geo.  8.  c  184,  or  45  Geo.  3.  c.  28.  ss.  4 
&  0.  to  render  such  a  gift  liable  to  duty.  The 
Attorney  General  ▼.  the  Marqtds  of  Hertford,  14  Law 
J.  Rep.  (w.s.)  Exch.  266;  14  M.  &  W.  284. 

A  testator,  &  British  subject,  but  not  a  native  of 
this  country,  or  of  the  British  dominions,  resided 
here,  and  by  his  will  made  in  England,  disposed  of 
certain  personal  property  situate  in  this  country. 
At  the  time  of  bis  death  he  was  possessed  of  certain 
East  India  government  notes,  redeemable  at  a 
distant  period  in  India;  the  proceeds  of  those  notes 
were  secured  by  an  agent  in  India,  under  the  direc- 
tions of  the  executor,  by  means  of  letters  of  admin- 
isfration  granted  there,  and  were  remitted  to  the 
eieeutor  in  this  country,  who  paid  them  to  the 
legatees: — ^Held,  that  the  proceeds  of  the  notes 
were  liable  to  the  payment  of  legacy  duty,  /n  re 
CotUet,  10  Law  J.  B«p.  (k.s.)  Exch.  207;  7  M.  & 
W.890. 

A  testator  bequeathed  the  residue  of  his  personal 
estate,  upon  trust  for  his  daughter,  JAP,  for  her 
life;  and  after  her  decease,  upon  trust,  for  such 
psrsons  (except  certain  parties  named  in  the  will), 
as  J  A  P  should  appoint  by  will ;  and  in  default  of 
appointment,  upon  trust  for  other  parties.  JAP, 
by  her  will,  appointed  the  trust  fund  in  exercise  of 
this  power: — Held,  that  tiiis  was  a  general  and  ab- 
solute 'power  within  the  meaning  of  the  Z6  Gea  8. 
c.  92 ;  and  first,  that  a  legacy  duty  of  1 L  per  cent 
was  payable  in  respect  of  the  testator's  residuary 
estate,  bequeathed  in  the  manner  before  mentioned ; 
secondly,  that  no  probate  dnty  was  payable  upon 
the  probate  of  J  A  Ps  will,  in  respect  of  her  father's 
rendnary  estate,  so  appointed  by  her ;  and,  thirdly, 
that  legacy  duty  was  payable  in  respect  of  the 
bequests  contained  in  the  will  of  J  A  P,  at  the 
same  rate  as  if  those  legacies  had  been  payable  out 
of  her  personal  estate^  Piatt  r.  RoHth,  10  Law  J. 
Rep.  (ir.8.)  Ch.  181 :  8  Bea.  257. 

J  R,  by  his  will,  after  directing  his  real  estates  to 
be  sold  and  converted  into  personalty,  gave  the 
general  residue  of  his  personal  estate  to  his  daughter 
J  A  P,  J  R,  J  S,  and  J  G,  his  executrix  and  exe- 
cutors, upon  trust  to  permit  his  said  daughter  to 
receive  tiie  rent  and  dividends  thereof  during  her 
lifb,  and  after  her  decease  upon  trust  for  such  per- 
son or  personfi,  (other  than  and  except  J  W  and 
his  rdation  M  H,  and  his  relations,  and  the  rela- 
tions of  the  late  husband  of  the  testator's  said 
daughter,  and  every  of  them,)  in  such  parts,  shares, 
and  proportions,  and  in  such  manner  and  form  as 
the  said  JAP,  whether  sole  or  covert,  should  by 
will  appoint,  and  in  default  of  appointment,  in  trust 
for  the  next-of-kin  of  D  R.  And  the  testator  de- 
clared, that  in  case  his  said  daughter  should  inter- 
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marry  with  the  said  J  W,  or  any  of  hia  rclaUoJis, 
or  should  reside  with  or  receive  visits  from  him  or 
them,  the  bequests  in  her  favour  should  utterly 
cease.  After  the  testator's  death,  the  said  J  A  ^ 
married  G  £  P,  and  the  interest  and  dividends  of 
the  testator's  residuary  estate  were  regularly  paid 
to  her  until  her  death.  Previously  to  her  death, 
she  made  a  will,  and  thereby,  in  exercise  of  the 
power  under  her  father's  will,  she  gave  10,000/L 
consols,  to  the  descendants  of  the  before- named 
D  R,  and  she  gave  all  the  rest  of  her  late  father's 
property  to  various  persons,  strangers  in  blood  both 
to  her  father  and  herself.  D  R  was  the  son  of  a 
brother  of  the  father  of  J  B,  the  testator :— Held, 
first,  that  on  the  death  of  J  A  P,  a  duty  of  IL  per 
cent,  became  payable  in  respect  of  the  bequest  in 
the  will  of  J  R,  of  the  residue  of  his  estate  and 
effects  to  the  said  JAP,  after  allowing  any  duty 
already  paid  in  respect  thereo£  Secondly,  that  no 
probate  duty  was  payable  upon  the  probate  of  the 
will  of  the  said  J  A  P,  in  respect  of  the  estate  and 
effects  bequeathed  and  appointed  by  her  will. 
Thirdly,  that  legacy  duty  was  payable  w  respect  of 
the  bequests  contained  in  the  will  of  the  said  JAP, 
at  the  same  rate  at  which  it  would  have  been  pay- 
able, if  they  had  been  mere  legacies  given  by  her, 
payable  out  of  her  own  personal  estate.  Piatt  v. 
Rough,  10  Law  J.  Rep.  (n.s.)  Exch.  105 ;  6  M.  & 
W.  756. 

A  testator  devised  real  estates  to  trustees  for  500 
years,  in  trust  to  pay  certain  expenses  and  annui- 
ties, and  apply  a  sufficient  part  of  the  surplus,  not 
exceeding  2,000/.  per  annum,  in  the  maintenance 
and  education  of  his  granddaughter,  till  she  at- 
tained twenty-one  or  married :  after  which  time  the 
surplus  rents  were  to  be  paid  to  her  for  her  life,  and 
after  her  death  the  estates  were  limited  to  certain 
uses  for  the  benefit  of  her  issue.  If  she  attained 
twenty-one  or  married,  the  accumulations  from  the 
rents  were  to  be  transferred  to  her:  if  she  died  un- 
married before  twenty-one,  the  accumulations  were 
given  to  other  persons: — Held,  that  legacy  duty 
was  not  payable  on  the  amount  of  rents  of  the  real 
estates,  which  had  been  applied  in  her  maintenance 
and  education  prior  to  her  marriage.  Shirley  v. 
Earl  Ferrers,  12  Law  J.  Rep.  (n.s.)  Ch.  111. 

Forgiveness  of  a  debt  in  a  will,  followed  by  a 
direction  for  the  payment  of  the  legacy  duty,  on  all 
pecuniary  legacies  out  of  the  personal  estate : — 
Held,  that  the  legacy  duty  was  to  be  paid  out  of 
the  personal  estate,  in  respect  of  this  forgiveness  of 
debt.  Morris  v.  Livie,  11  Law  J.  Rep.  (n.s.)  Ch. 
172;  1  Y.  &Col.  C.C.  380. 

Pending  a  suit  for  the  administration  of  assets 
and  before  the  accounts  had  been  taken,  the  Attor- 
ney General  presented  a  petition  for  payment  out 
of  the  assets  of  a  sum  which,  under  false  represen- 
tations had  been  returned  to  the  administrator  as 
over-paid  in  respect  of  probate  duty,  and  for  the 
legacy  duty  payable  by  the  administrator  on  hia 
share  of  tiie  residue.  The  administrator  had  wasted 
the  assets,  and  the  widow,  who  was  entitled  to  one- 
third,  had  not  been  paid : — Held,  that  the  appli- 
cation was  premature,  and  the  petition  was  dis- 
missed. 

Whether  the  money  thus  repaid  formed  a  pri- 
mary charge  on  the  fund,  qtuare* 

In  an  administration  suit,  the  Court  provides  for 
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the  payment  of  the  legacy  duty  before  payment  to 
the  legatee.     Hicks  y.  Keat,  3  Bea.  141. 

A.  B,  being  entitled  to  a  legacy,  and  being  in- 
debted to  C  D,  by  a  deed  which  represented  that  it 
was  **  unincumbered/'  assigned  it  to  C  D  upon  trust, 
to  retain  a  moiety,  and  as  to  the  residue  in  trust 
for  A  B.  The  fnnd  was  in  court,  and  liable  to 
legacy  duty : — Held,  that  C  D's  moiety  must  bear 
its  share  of  the  legacy  duty.  Bliss  y.  Putnam,  7 
Bea.  40. 

A  direction  that  all  the  testator's  legacies  shall 
be  paid  clear^  means  that  they  shall  be  paid  clear 
of  legacy  duty.     Ford  y.  Rnxton,  1  Coll.  C.C.  403. 
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[See  New  Trial — Slander.] 

(A)  Action  for,  where  maintainable. 

(a)  In  general. 

(b)  Privileged  Communications, 

(B)  Pleadings. 

(a)  Inducement, 

(b)  Immendos  and  Explanatory  Averments. 

(c)  Plecu  of  Justification. 

{d)  Demurrer  to  Part  rf  Libel, 

(C)  EyiDENCE. 

(a)  In  general, 
lb)  O/MaUee. 
(c)  In  Mitigation  of  Damages, 

(D)  Amendment. 

(E)  Certificate  for  Costs. 

(F)  Damages. 

(G)  Nonsuit, 


The  law  respecting  defamatory  words  and  libel 
amended  by  6  &  7  Vict  c.  96 ;  21  Law  J.  Stat.  235. 

Further  amended  by  8  &  9  Vict  c.  75;  23  Law 
J.  SUt  263. 

(A)  Action  for,  where  maintainable, 
(a)  In  general. 
The  defendant  published  of  the  plaintiff,  who  had 
been  oyerseer  of  the  poor,  that  when  out  of  office 
he  had  advocated  low  rates,  and  when  in  office 
high  rates ;  and  that  he  would  not  trust  the  plain- 
tiff with  61.  of  his  private  property.  The  jury 
baying  found  for  the  plaintifl^  and  a  motion  haying 
been  made  to  arrest  the  judgment,  on  the  ground 
that  the  publication  was  not  libellous,  the  Court 
refused  a  rule.  Cheese  y.  Scales^  12  Law  J.  Rep. 
(».•.)  Exch.  IS  ;  10  M.  &  W.  448. 

A  (the  plaintiff)  obtained  a  rule  nisi  for  a  criminal 
information  against  B,  (the  defendant,)  for  sending 
him  a  challenge,  and  A's  affidavits  contained  mat- 
ters of  high  censure  against  B.  The  affidavit  of 
B,  in  shewing  cause  against  this  rule,  was  recrimi- 
natory, and  would,  under  other  circumstances,  ba^e 
been  libellous.  In  an  action  by  A  against  B,  for 
tha  libel  contained  in  B's  affidavit,  it  was  held  that 
K  was  Justifled  in  setting  forth  any  such  matters 
r«^p«'Cting  A's  past  conduct  as  he  might  think  would 
4',Mnd'me  the  Court  to  entertain  the  application  of 
A's  ful«.     Doyle  v.  0*Doherty,  Car.  &  M.  418. 

(b)  Privileged  Communications, 
7V  reading  of  a  statement  containing  libellous 
f4,kii*'r  a^airiht  sn  individual,  byway  of  illustration 


of  an  argument,  in  public  speaking,  is  not  a  "  pd- 
yileged  communieation/'  and  aucn  circiunstsDeea 
do  not  rebut  the  presumption  of  maliee.  Bearrn  ▼. 
Stowell,  11  Law  J.Rep.(N.8.)Q.B.  25;  12Ad.ft£. 
719;  4P.  &D.6d6. 

In  an  action  for  a  libel,  the  defendant  pleaded  the 
general  issue,  and  a  justification*  At  the  trial,  his 
counsel  abandoned  the  plea  of  justification,  and 
contended  that  the  letter  containing  the  libel  waa  • 
privileged  communication,  being  addressed  to  a 
former  partner  of  the  defendant,  on  the  subject  qf 
the  plaintiff's  conduct  while  in  their  employ.  The 
Judge  told  the  jury  that  if  the  communication  was 
not  bond  fide,  the  plaintiff  was  entitled  to  a  yeidiet, 
and  in  that  case  the  putting  of  the  plea  of  justifi- 
cation on  the  record  was  to  be  taken  into  account 
by  them  in  estimating  the  damages,  but  that  they 
were  not  to  consider  &e  plea  of  justificatioa  in  d^ 
termining  whether  the  communication  was  privi- 
leged or  not : — Held,  that  the  direction  waa  right 
mison  v.  Robinson,  14  Law  J.  Rep.  (n.8.)  Q.B.  196; 
7Q.B.68. 

(B)  Pleadings. 

(a)  Inducement, 

Case  for  libel.  The  plaintiff  declared,  that  at 
the  time  of  publishing  the  libel,  the  defendant  used 
the  word ''  black-sheep"  for  the  purpose  (rfnaeaning 
and  that  word  was  understood  by  the  peraoos  to 
whom  the  libel  therein  mentioned  was  published  as 
meaning,  a  person  notorious  for  bad  character,  and 
of  staineid  and  sullied  reputation ;  and  tliat  the 
defendant  used  the  word  *<  black-legs"  for  the 
purpose  of  meaning,  and  the  same  was  iiBdei<- 
stood  by  the  persons  to  whom  it  was  published 
as  meaning,  a  person  guilty  of  cheating  and  de- 
frauding others.  The  declaration  then  stated,  thrt 
the  defendant  published  of  the  plaintiff  the  Ubel 
following,  that  is  to  say  **  Black^^heep,"  (meaning 
thereby  that  the  plaintiff  was  a  **  black-sheep"  in  the 
sense  in  which  that  word  was  so  used  as  aforesaid,) 
and  '' black-legs,"  (meaning  thereby  that  the  ^ain- 
tiff  was  a  "black-leg"  in  the  sense  in  which  that  word 
was  so  used  as  aforesaid,)  "or  sharpa  and  flats,'* 
and  then  proceeded  to  set  forth  a  paragraph,  which, 
however,  contained  nothing  in  itself  Ubellous.  The 
defendant  pleaded,  as  to  the  publication  of  part  of 
the  libel,  to  wit,  **  black-sheep,"  that  he  did  nottte 
that  word,  nor  was  the  same  understood  by  the  per- 
sons mentioned  in  the  declaration,  as  meaning  a 
person  notorious  for  bad  character,  and  of  ntBifd 
and  sullied  reputation.  He  also  pleaded  a  sinsilar 
plea  as  to  the  word  "  black- legs,"  traveising  the 
inducement: — Held,  upon  special  demurrer,  that 
this  libel  was  divisible,  and  the  defendant  might 
plead  separately  to  each  part  of  it — Held,  also,  that 
the  pleas  were  properly  addressed  to  portions  of  the 
libel,  and  not  to  the  inducement — Held  also,  that 
the  words  "black-sheep"  and  "black-legs,"  not 
being  used  in  their  natural  sense,  an  indueemcot 
was  necessary,  and  a  traverse  of  it  was  good,  since 
it  would  not  have  been  put  in  issue  by  not  guilty. 
M*Gregor  v.  Gregory,  12  Law  J.  Rep.  (v.8.)  Kxch. 
204;  1 1  M.  &  W.  289 ;  2  DowL  P.C.  (k^)  7691 

(b)  Innuendos  and  Explanatory  Averments. 

In  an  action  for  libel,  where  the  declaration  isde- 
fective,  as  not  containing  apt  innuendos,  or  a  snifi- 
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eient  eolloquiam,  the  judgment  will  be  arrested, 
after  a  verdict  for  the  plaintifl^  and  only  such  cir- 
cumstances will  be  presumed  to  have  been  found 
hy  the  jury  as  were  in  issue,  and  which  it  was  ne* 
ceasary  for  the  plaintiff  to  have  proved  in  support 
of  the  declaration.  Heame  v.  Stowell,  1 1  Law  J. 
Rep.(H.0.)  aB.  26i  12  Ad.&£.  719;  4P.  &  D.  696. 
In  an  action  for  a  libel,  the  declaration  stated, 
that  the  plaintiff  was  the  inventor  and  proprietor  of 
a  design  for  modelling  or  easting  impressions  on  ar- 
ticles of  manufacture  of  metals,  and  that  he  manu- 
factured and  sold  divers  articles  on  which  the  said 
design  was  used ;  and  also  sold  and  had  on  sale,  in 
the  way  of  his  trade,  large  quantities  of  articles, 
called  self-acting  tallow  syphons ;  and  that  the  de- 
fendant published  of  and  concerning  the  plaintiff 
in  the  way  of  his  trade,  &c.,  and  of  and  concerning 
the  said  design,  and  of  the  plaintiff  as  the  inventor 
and  proprietor  thereof,  and  manufacturer  of  the 
said  articles  with  the  said  design  thereon,  and  of 
and  concerning  the  goods  which  the  plaintiff  so  sold 
and  had  on  sale  as  alforesaid,  a  libel,  in  the  form  of 
a  caution  **  to  parties  employing  steam  power  from 
a  person  (meaning  the  plaintiff)  offering  what  he 
calls  self-acting  tallow  syphons,  (meaning  the  said 
design,  and  meaning  the  said  goods  and  articles 
which  he,  the  plaintiff,  had  so  sold  and  had  on  sale 
as  aforesaid,)  stating  that  he  (meaning  the  plaintiff) 
is  the  sole  inventor,  manufacturer,  and  patentee, 
thereby  monopolising  high  prices  at  the  expense  of 
the  public ;  **  and  which  went  on  to  state,  that  the 
aapposed  patent  did  not  exist,  and  that  the  syphons 
were  useless,  and  wasted  the  tallow,  &c : — Held,  ill, 
on  general  demurrer,  aa  not  amounting  to  a  libel  on 
the  plaintiff;  for  although  theinnuendos  applied  the 
fibel  to  him,  yet  the  introductory  averments  did  not 
eonnect  the  design  of  which  he  was  stated  to  be 
the  inventor  with  the  tallow  syphons,  and  therefore 
the  pablication  amounted  only  to  a  caution  against 
particular  goods,  and  not  against  the  plaintiff  per. 
sonally.  BvanM  v.  HarfoWf  18  Law  J.  Rep.  (n.s.) 
aB.  120;  5  aB.  624;  1  D.  &  M.  607. 

(c)  Pleas  <if  Jiutification, 

A  libel  charged  the  plaintiff  a  pawnbroker,  with 
the  dishonourable  practice  of  duffing,  i.  e.  of  replen- 
ishing or  doing  up  damaged  goods,  and  pledging 
them  with  other  pawnbrokers.  Plea,  that  the  plain- 
tiff did  replenish  or  do  up  divers  goods,  and  did 
pledge  them  with  other  pawnbrokers: — Held,  on 
apeclal  demurrer,  that  the  plea  was  bad,  for  omitting 
to  state  the  names  of  the  pawnbrokers  with  whom  the 
goods  were  pledged. 

Qtuere — Whether  the  nature  of  the  goods  ought 
to  have  been  stated*  HiekimboUuim  v.  Leach,  1 1  Law 
J.  Rep.  (if .8.)  Exch.  341 ;  10  M.  &  W.  361 ;  2DowL 
P.C.(n.«.)270. 

Declaration  alleging  that  the  defendant  published 
the  following  libellous  noatter  of  and  concerning  a 
schoolmaster: — "During  the  last  seven  years  no 
boys  have  received  instruction  at  the  schooL  The 
decay  of  this  school  seems  mainly  attributable  to 
the  violent  conduct  of  the  master.  His  treatment 
of  two  boys  on  two  separate  occasions  subjected  his 
modes  of  punishment  to  investigation  before  the 
magistrates,  one  boy  having  been  subsequently 
confined  to  his  bed  under  surgical  advice  for  a 
fortnight"     Plea  of  justification  as  to  part,  that  for 


seven  years  no  boys  had  received  instruction  at 
the  plaintiff's  school,  and  that  on  divers  days  and 
times  he  violently  chastized  certain  scholars,  and 
on  one  occasion  so  ill  treated  a  scholar  that  his 
mode  of  punishment  was  investigated  before  a 
magistrate : — Held,  on  special  demurrer,  that  the 
plea  was  bad,  for  not  shewing  that  the  decay  of  the 
school  was  attributable  to  the  violent  conduct  of 
the  master.  Smith  v.  Parker,  14  Law  J.  Rep.  (n.s.) 
Exch.  62 ;  13  M.  &  W.  459;  2  Dowl.  &  L.  P.C.  394. 

(d)  Demurrer  to  Part  qf  LibeU 
[See  ante  (a),  Maegregor  v.  Gregory,"} 

The  libel  as  set  out  in  the  declaration  stated, 
amongst  other  things,  that  the  plaintiff  had  lived 
"  in  White  Cross  Street  Prison  and  other  places ;" 
that  he  had  proposed  to  one  H  to  apply  to  a  friend 
"  to  advance  him  a  sum  of  money  to  pay  his  quar- 
ter's rent  then  due,"  and  had  said,  that  when  he  had 
got  a  partner  with  plenty  of  money  he  would  **  re- 
imburse H  his  expenses  out  of  pocket."  The  libel 
also  stated  that  the  plaintiff  was  a  mere  man  of  straw, 
and  that  H  could  not  possibly  get  anything  but 
trouble  and  expense  by  a  civil  (quare,  uncivil)  action 
at  law  (thereby  meaning  that  the  plaintiff  was  in 
insolvent  and  bad  circumstances)."  The  defendant 
demurred  to  that  part  of  the  declaration  only  which 
contained  the  words  *'  man  of  straw :" — Held,  that, 
taking  all  the  statements  together,  there  was  evi- 
dence of  the  defendant's  intention  to  impute  insol- 
vency to  the  plaintiff,  and  that  the  demurrer  to  part 
of  the  libel  was  bad,  the  libel  not  being  divisible. 
Eaton  V.  Johns,  11  Law  J.  Rep.  (n.8.)  Exch.  150; 
1  Dowl.  P.C.  (N.8.)  602. 

(C)  Evidence. 

(a)  In  general. 

The  libel  declared  upon  imputed  dishonesty  to 
the  plaintiff,  in  withdrawing  a  horse  intended  to  run 
for  a  race.  By  the  evidence  it  appeared  that  the 
plaintiff  was  a  member  of  the  Jockey  Club,  and 
that  by  the  rules  of  that  club,  persons  who  had 
entered  their  horses  had  the  privilege  of  withdraw- 
ing them,  before  the  race  was  rnn.  A  witness  had 
stated  in  his  cross-examination,  that  the  rules  gave 
power  to  a  subscriber  to  withdraw  his  horse  at  his 
own  pleasure,  without  assigning  any  excuse  or 
motive,  to  receive  the  bets  he  had  laid  against  him. 
Upon  re-examination  he  was  asked  his  opinion  of 
the  owner  of  a  horse,  who  had  betted  money  against 
him,  and  then  withdrew  him,  without  any  cause, 
except  the  purpose  of  winning  the  bets: — Held, 
that  such  last  question  was  admissible,  and  neces- 
sary to  explain  the  meaning  of  the  former  answer. 
GreviUev.  Chapman,  13  Law  J.  Rep.  (n.s.)  aB.  172  ; 
5aB.73l;  1D.&M.553. 

In  an  action  for  defamation,  where  the  defendant, 
at  the  time  of  uttering  the  words,  had  referred  to 
certain  reports  current  against  the  plaintiff,  which 
he  stated  he  had  reason  to  believe  were  true: — 
Held,  Uiat  under  the  plea  of  not  guilty,  the  defendant 
might  prove,  by  cross-examination  of  the  plaintiff's 
witnesses,  that  such  reports  had  in  fact  prevailed  in 
the  plaintiff's  neighbourhood,  and  were  the  common 
topic  of  conversaticm,  before  the  words  were  uttered 
bv  the  defendant.  Richards  v.  Richards^  2  M.  &  R. 
^57. 
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(b)  0/MaUce. 

Under  the  plea  of  not  guilty,  in  an  action  for 
libel,  either  party  may  give  evidence  to  prove  or 
disprove  the  existence  of  malice  in  the  mind  of  the 
publisher  of  the  libel :  but  if  such  evidence  esta- 
blish another  cause  of  action,  the  jury  should  be 
cautioned  against  giving  any  damages  in  respect  of 
iL  Pearson  v.  Le  Maitre,  12  Law  J.  Rep.  (v.!.)  C.P. 
2^3 ;  5  M.  &  G.  700  {  6  Sc  (na)  607. 

In  an  action  for  a  libel,  charging  the  plaintiff  with 
a  false  and  malicions  prosecution,  in  which  the  de- 
fendant pleaded  that  Uie  statements  in  the  alleged 
libel  are  true,  evidence  is  not  receivable  of  state- 
menta  made  by  witneasea  examined  before  tiie 
magistrates  on  behalf  of  the  prosecutioui  in  order  to 
shew  quo  ammo  the  proseeution  was  conducted. 
NtwUm  V.  Rowt  1  Car.  &  K.  616. 

(c)  In  Mitigation  vf  Damages, 

In  an  action  againat  the  editors  of  a  newspaper, 
for  libel,  the  fact  of  the  libel  being  published  on  the 
communication  of  a  correspondent,  ts  not  admissible 
in  mitigation  of  damages.  Talbuit  v.  Clarkf  2  M. 
&  R.  312. 

(D)  Amendment. 

In  an  action  for  a  libel,  the  declaration  stated, 
that  the  defendant  published  a  libel  **  contained  in 
and  being  an  article  in  a  certain  weekly  printed 
publication  or  paper  called  the  Paul  Pry."  At  the 
trial,  it  was  proved  that  the  defendant  ffave  a  printed 
slip  of  paper,  which  appeared  to  have  been  cut  from 
the  Paul  Pry,  to  several  persons,  for  them  to  read, 
and  that  they  read  it : — Held,  that  the  Judge  at  the 
trial  might  properlv  allow  the  record  to  be  amended, 
by  striking  out  the  above-mentioned  allegation, 
that  the  libel  waa  contained  in  and  was  an  article 
in  the  Paul  Pry,  Foster  v.  PoMer,  9  Car.  &  P. 
718. 

(£)  Certificate  for  Costs. 

In  an  action  of  libel,  a  Judge  has  power  to 
certify,  under  8  &  4  Vict.  c.  24,  that  the  grievanoe 
was  wilful  and  malicious.  Foster  v.  Pointer,  1  DowL 
P.C.  (n.8.)  28;  9  Car.  &  P.  718. 

(F)  Damages. 

In  case  for  a  libel  against  a  co-partnership,  the 
jury  may  take  into  their  consideration,  in  estimat- 
ing the  damages  to  which  the  plaintifis  are  entitled, 
the  prospective  injury  which  may  accrue  to  the 
partnership  from  tiie  defendants*  act  Gregory  v. 
WUliams,  1  Car.  &  K.  56%. 

(G)  Nonsuit. 

In  an  action  for  libel,  it  is  not  a  ground  for  a 
nonsuit  that  the  libel  only  affecta  the  plaintiff  in 
matters  connected  with  horse-racing.  Greville  v. 
Chapman,  IS  Law  J.  Rep.  (n.8.)  aB.  I72f  5QLB, 
781 ;  1  D.  &  M.  558. 


entering  the  plaintiffs  house,  and  taking  ha$  goods, 
the  defendant  pleaded  leave  and  licence: — Held, 
that  the  plea  waa  not  supported  by  evidenoc  that 
the  goods  (which  were  sold  to  the  defeadsats  nnder 
an  execution)  had  remained  in  tixe  house  with  the 
plaintiffs  consent,  without  proof  of  an  egpress  agiea- 
ment,  that  the  defendants  ahonld  enter  on  the  pre- 
mises and  take  the  goods. 

Qaurr»— Whether  an  irrevQcabk  licence  to  enter 
upon  land,  does  not  amount  to  an  interest  in  land, 
which  must,  therefore,  he  conveyed  by  deed.  Wit- 
Urns  V.  Morris,  11  Law  J.  Rep.  <v.s.)  Exch.  126; 
8M.&W.488. 

Treapaas  for  breaking  and  entering  the  plaintiffs 
house,  breaking  doora»  expelling  the  plaintiff  seis- 
ing her  goods,  and  aasanltmg  and  beating  her.  Plesa 
leave  and  licence.  At  the  trial,  it  waa  proved,  thsl 
the  plaintiff  held  the  fvemiaes,  under  an  agzeaneat 
in  writing,  as  tenant  from  year  to  year  to  T  A« 
at  an  annual  rent  of  80A,  payable  half-quaztedy. 
By  a  clause  in  the  agreement,  the  plaintiff  agicedi 
that  if  the  rent,  or  any  part  thereof,  should  be  u- 
paid  when  the  aame  fa«oame  due,  &C.,  it  ahonld  bt 
lawful  for  T  A,  without  any  demand,  to  enter  on 
and  take  possession  of  the  premises,  and  the  plain- 
tiff for  ever  to  expel  and  remove  therefrom,  without 
any  legal  process,  as  effectually  aa  any  aheriff  ought 
do  in  case  T  A  had  obtained  judgment  in  eject- 
ment for  the  recovery  thereof,  and  a  writ  of  habers 
/ados  possessionem  had  issued  on  such  judgment; 
and  that  in  case  of  any  action  brought  by  any  per- 
son for  such  entry,  the  defendants  might  plead 
leave  and  licence  in  bar  thereof,  and  the  agreement 
might  be  used  as  conclusive  evidence  of  &  plsia- 
tiffs  leave  and  licence  to  T  A,  and  all  penoM 
acting  therein  by  her  order,  for  the  entry  or  tres- 
passes and  other  matters  complained  of  in  sock 
action.  It  was  also  proved,  that  three-quaiteis  of  a 
year's  rent  being  in  airear,  the  defendants,  under  a 
written  authority  from  X  A,  had  entered,  and  dis- 
trained, and  forcibly  tturned  the  plaintiff  and  her 
goods  out  of  the  house,  and  kept  possession  of  tho 
premises : — Held,  that  the  plea  of  leave  andlicenoe 
was  sustained  by  this  evidence.  Kaoamagh  v.  Gudgs, 
18  Law  J.  Rep.  (v.b.)  C.P.  99 1 7  M.  &  G.816:  7  Se; 
(N.8.)  1025. 

Action  for  an  assault  Plea,  that  the  plaintiff  en- 
tered the  defendant's  close  without  leave  and  liceno% 
and  that  the  defendant  ordered  him  off  j  but  be  not 
going,  thedefendantflM>Jf»/«nnaN«a,&o.  Replicatioaf 
de  m;un4  .—-Held,  that  under  thia  plea  it  is  not 
necessary  for  the  defendant  to  rebut  all  leave  and 
licence,  because  that  is  not  material  to  the  issuei 
the  defendants  juatif^tion  being  complete  if  he 
can  shew  that  he  required  the  phmitiff  to  leave  ths 
olose,  and  the  plaintiff  refused  to  do  oo,  although 
the  plaintiff  had  iu  iact  entered  at  first  by  the  leave 
and  licence  of  the  defendant,  that  leave  and  liccnoe 
lasting  only  during  the  defendant's  pleasorei  JeUy 
V.  Bradley,  Car.  &  M.  270. 


LICENCE. 

Transfer  of  licences  and  regulations  of  public 
houses  provided  for  by  5  &  6  Vict  c*  44 ;  20  Law  J. 
Stat  155. 

To  a  declaration  in  trcspam,  for  breaking. and 


LIBN. 

1.  jtT  LAW. 

2.  IV  EQUITY, 


LIEN— (At  Law— Ih  Equity). 
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1.  AT  LAW. 

A  baokrapt,  a  woolstapler  at  Hnddenfield,  was 
n  the  baMt  of  direoting  purohaaea  of  wool  to  be 
oonaigiied  to  the  defendant,  a  wharfinger  and  ship- 
ping-agent at  Hull,  who  forwarded  them  to  him  at 
Hudderafield.  In  Jnly  1841,  the  bankrupt  pnr- 
ehaaed  certain  wool  in  Scotland,  which  was  paid 
for  by  £,  his  agent  there,  and  by  him  forwarded  to 
the  defendant  at  Hull.  Part  of  Uie  wool,  consisting 
of  ten  bags,  arrived  at  Hull  on  the  27th  of  Septem- 
ber, and  a  portion  of  it  was,  at  ten  o'clock  on  that 
morning,  taken  poasession  of  by  the  defendant,  the 
remainder  being  taken  possession  of  by  him  between 
ten  o'clock  and  four.  £,  who  had  not  been  repaid 
die  advances  made  by  him  for  the  purchase  of  the 
wool  in  question,  receired  a  letter  from  the  bank- 
rupt, on  the  21st  of  September,  which,  after  infomt- 
ing  him  of  his  insolvency,  direoted  him  to  get  the 
wool,  and  do  the  best  he  could  to  save  himself; 
nod  accordingly,  on  some  day  between  the  26th  of 
September  and  the  1st  of  October,  he  gave  direo- 
tions  to  the  defendant  to  seiKe  the  wooL  The  re* 
malning  portion  of  the  wool  arrived  on  the  Srd  of 
October,  and  was  delivered  into  the  defendant's 
warehouse  on  the  6th,  7th,  and  8th  of  that  month. 
An  act  ef  bankruptcy  was  committed  od  the  22nd 
of  September ;  the  fiat  was  dated  and  issued  on  the 
27Uit  and  was  signed  between  12  o'clock  and  2 
o'clock,  but  it  did  not  appear  at  what  hour  it  was 
delivered  out.  The  defendant,  who  claimed  to  re- 
tain the  wool  in  payment  of  a  general  balance,  had 
been  in  the  habit  of  sending  to  the  bankrupt,  toge- 
tber  with  the  goods,  printed  delivery  orders,  which 
•Cnted  that  all  goods  were  considered  as  general 
lien,  subject  not  only  to  freight  but  also  to  die 
balsoiee  (if  any  former  account  due  from  the  owners 
or  consignors.  These  orders  had  been  seen  more 
than  once  in  the  bankrupt's  hands,  and  on  one 
oeoasion  the  weights  therein  stated  had  been  altered 
by  him.  The  defendant  claimed  to  retain  the  wool 
ID  question  as  a  lien,  in  respect  of  a  general  balance : 
—Held,  in  an  action  of  trover  by  the  assignees  of 
the  bankrapt  to  recover  the  value  of  the  wool,  that 
tiie  agent  £  had  no  right  to  the  goods ;  that  the 
defendant  had  not  a  general  lien;  and  that  the 
plaintiA  were  entitlea  to  recover  Uie  value  of  the 
whole. 

Smkbk-'fer  Parket  B.— that  the  statute  2  &  8 
Vict  c.  29,  applies  boUi  to  express  as  well  as  Implied 
contracts  made  with  bankrupts.  Bowman  v.  jtfa/- 
eW^  12  Law  J.  Rep.  (n.8.)  Esch.  897 ;  11  M.  &  W. 
888. 

An  attorney's  lien  on  a  judgment  is  merely  a  claim 
to  the  equitable  interference  of  the  Court  to  have  the 
judgment  held  as  a  seoutity  Ibr  his  costs ;  he  has 
no  authority  over  the  execution  of  the  writ  of  ca,  so., 
•o  as  to  carry  it  into  eflbet  against  die  orders  of  the 
plaintifl^  even  though  the  plaintiff  and  defendant 
ahonld  collude  to  deprive  him  of  his  lien.  Barker 
▼.  SL  Omtrntim,  18  Law  J.  Rep.  (n.s.)  Exch.  144; 
1 2  M.  &  W.  441 ;  1  Dowl.  &  L.  P.C.  542. 

A  cause  had  been  referred,  and  an  award  made, 
that  a  company  who  were  parties  to  the  award  should 
pay  the  plaintiff  a  sum  of  money.  Before  the 
money  was  paid,  the  plaintiff  became  bankrupt,  and 
his  attorney  claimed  the  money  from  the  company 
lor  his  costs,  which  exceeded  Uie  amount  awarded. 


The  company  having  refused  to  pay  the  attorney, 
without  the  consent  of  the  bankrupt's  assignees,  the 
attorney  applied  to  the  Court  for  an  order  upon  the 
company  to  pay  the  amount: — Held,  that  the  claim 
was  not  8u£Bciently  tree  from  doubt  to  warrant  the 
Court  making  an  order,  which  since  1  &  2  Vict 
c.  1 10.  s.  18.  would  have  the  efieet  of  a  judgment, 
but  that  the  attomey^s  remedy  was  by  action  in  his 
client's  name  upon  the  award. 

Quan — ^Whether,  even  if  the  claim  had  been  free 
from  doubt,  the  Court  would  have  granted  a  rule  to 
enforce  the  payment  of  an  attomeyjs  lien.  Holcroft 
V.  Jfoafty,  18  Law  J.  Rep.  (n.s.)  C.P.  208;  7  M.  &  G. 
843;  8  Sc.  (n.8.)  478;  2Dowl.&L.  P.C.  819L 

To  a  declaration  in  detinue  for  title  deeds,  the 
defendant  pleaded  that  the  deeds  related  to  certain 
messuages,  of  which  K  waa  seised  in  fee;  that  K 
made  her  will,  setting  it  out  m  hoc  verha^  and  de- 
vised the  said  messuages  to  one  D ;  that  D,  by  an 
agreement  in  writing,  agreed  with  the  defendant  to 
sell  and  convey  to  him  all  her  interest  in  the  mes- 
suages ;  that  before  such  affreement  the  defendant 
was  holding  the  said  deeds  In  his  care  and  custody 
as  agent  for  D ;  and  that  upon  making  the  said 
agreement  D  left  the  deeds  in  the  defendant's  pos* 
session,  that  he  might  hold  and  detain  the  same 
until  she  should  perform  the  agreement  Aver- 
ment, that  the  defendant  waa  ready  to  purchase 
and  accept  a  conveyance  of  the  messuagee,  and  to 
pay  the  purchase>money :  — Held,  on  demurrer,  first, 
that  the  plea  was  bad,  as  the  will  ought  not  to  have 
been  set  out  in  fuse  verba,  but  to  have  been  pleaded 
according  to  its  legal  efibct;  secondly,  that  the  de- 
fendant had  no  lien  on  the  deeds.  RoberUon  v. 
Showier,  14  Law  J.  Rep.  (n.s.)  Exch.  120 ;  13  M.  & 
W.600;  2  Dowl.  &L.  P.C.  687. 

An  attorney  having  a  lien  on  a  deed  for  the  costs 
of  drawing  it,  is  not  bound  to  produce  it  on  a  «m6- 
poena  dueet  tociaa,  for  the  client  Ktmp  ▼.  Kmg,  2 
M.&R.487. 

The  owner  of  a  ship  may  verbally  authorize  a 
creditor  to  take  possession  of  it  as  a  lien,  and  the 
creditor  so  taking  possession  may  enforce  such  lien 
without  any  alteration  in  the  registry.  Catewne  v« 
CI(^fo«,2M.&R.652. 

Semble — That  by  the  custom  of  trade  in  Manchester 
as  between  calico  printers  and  engravers,  the  latter 
have  no  riffht  of  general  lien  for  balances  due  to 
them  from  the  former.  Lilley  v.  BamaUy,  1  Car.  &  K. 
844. 

A  having  a  lien  on  the  teststor's  estate,  established 
his  debt  under  the  decree ;  but  his  claim  for  interest 
was  disallowed  by  the  Master,  whose  report  stood 
confirmed.  The  estate  was  sold,  subject  to  A's  lien, 
and  A,  having  refused  to  accept  from  the  purchaser 
his  principal  without  interest  was  not  allowed  to 
participate  as  a  creditor  in  the  purchase-money. 
Uempeteod  v.  Hempetead^  4  Bea.  428. 

2.  IN  EQUITY. 

6  being  the  owner  of  a  lease  of  certain  premises, 
entered  into  an  arrangement,  bv  which  A,  an  un- 
certificated bankrupt,  (but  not  known  to  be  so  at 
tiie  time,)  agreed  to  take  an  underlease;  and  in 
order  to  enable  A  to  pay  the  consideration-money 
for  it,  he  borrowed  l,0O0iL,  part  of  the  consideration- 
money,  from  M  &  Co.,  and  1,0002.,  another  part 
thereof,  from  S  &  Co.  The  undcrleaae  was  executed 
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by  O  to  A,  and  the  assignees  of  A  claimed  the  un- 
derlease, on  the  ground  that  A  was  only  capable  of 
acquiring  property  for  the  benefit  of  his  assignees, 
and  had  no  power  as  against  them  to  create  any 
interest  in  such  acquired  property.  M&  Co.  stated 
a  contemporaneous  contract  between  them  and  A, 
to  the  effect  that  the  underlease,  though  taken  in 
A's  name,  was  to  the  extent  of  the  money  advanced 
by  M  &  Co.  to  A,  to  be  for  their  benefit  An  action 
at  law  having  been  brought  against  M  &  Co.  by 
the  assignees  of  A,  to  recover  the  sum  of  1,000£, 
part  of  the  proceeds  arising  from  the  sale  of  the 
property,  the  subject  of  the  underlease,  a  bill  was 
iiied  by  M  8i  Co.  against  the  assignees  of  A,  to 
restrain  the  proceedings  thereunder,  and  seeking  a 
declaration  of  the  plaintiffs'  right  to  the  1,000^  ad- 
vanced by  diem>  in  preference  to  the  defendants' 
claim : — Held,  that  the  plaintiffs  being  in  posses- 
sion of  the  subject-matter  of  dispute,  and  there 
being  a  fair  case  to  be  argued,  and  a  question  to  be 
adjudicated  on  by  the  Court,  it  was  the  duty  of  the 
Court  to  protect  the  plaintiffs,  and  to  give  them 
the  opportunity  of  making  out  the  equity  they  had 
asserted,  on  their  paying  into  court  the  amount 
sought  to  be  recovered  in  the  action,  the  same  to 
abide  the  ultimate  decision  of  the  question  between 
the  parties. 

It  is  not  the  course  of  the  Court,  in  a  matter 
originally  belonging  to  it,  to  permit  a  question  of 
equitable  lien  upon  a  deposit  of  deeds,  under  a 
contract  in  writing,  for  that  purpose,  to  be  adjudi- 
cated on  at  common  law,  in  the  form  of  an  action 
for    money  liad   and    received.     Meux  v.  Smith, 

10  Law  J.  Hep.  (n.s.)  Ch.  225 ;  1  M.  D.  &  D.  396  ; 

11  Sim.  410 ;  8. 0.  2  M.  D.  &  D.  789. 

A  party  who,  having  a  lien  or  claim  on  pro- 
perty, suppresses  it,  and  permits  another  person  to 
purchase  tno  property,  upon  the  supposition  that 
no  such  lien  or  claim  exists,  cannot  afterwards  be 
allowed  to  sot  up  such  lien  or  claim  against  such 
purchaser.    Brown  v.    Tfiorpe,    11   Law  J.  Rep. 

(w.s.)  Ch.  78. 

A,  being  entitled  to  a  moiety  of  an  estate,  cove- 
nanted to  settle  it  on  himself  for  life,  with  remainder 
(0  his  wife  and  children.  He  afterwards  acquired 
the  other  moiety,  and  mortgaged  the  entirety  to  B, 
who,  having  no  notice,  obuined  nriority  over  the 
wlfn  and  cjilldren  of  A.  By  the  will  of  B,  the  mort- 
gngo  WMS  given  to  C  for  life,  with  remainder  to  A 
abnolutnly.  A  died,  and  C,  by  virtue  of  the  mort- 
UMP,  T»w\yt't\  tlio  rents  of  the  entirety,  to  the  disap- 
luihiluiPiit  of  the  wife  and  children  of  A.  C  after- 
wariU  died  i  -Held,  that  the  widow  and  children  of 
A  lirtd  m  rqully,  as  against  the  general  creditors  of 
A,  to  iiav«  a  llpn  on  the  second  moiety  of  the  estate, 
(0  r»iuiviir  lli«»  )"«»  siisUlned  by  them  by  C's  re- 
riilvlnii  IIiP  routi*  of  the  moiety  of  the  estate  bound 
liy  llin  siiMh'iiii'Ml,  from  the  death  of  A  to  the  death 
iif  (',  liul  Hml  tlu'y  must  come  in  as  specialty  cre- 
flitniA  tniil»'r  llitt  covrnftnt,  Aldridse  v.  IVesibrook, 
ti  lli'rt.  IH«.  htimmi  v.  IVetibrook,  Ibid. 

A  111  liwllii,  btilntc  Indebted  to  B  in  England, 
illtH'liil  r  Ht  Co..  Iil»  «i(«?"ts  in  London,  to  hold  a 
■litii  (»  'himI  n»  ft  !«»'  »f  rimors)  at  tlje  disposal  of  B, 
HK  Nt'iMi  nni*  ^  ('".  i«iu)iild  bo  in  possession  of  funds, 
rti.il  liilMimid  MulMii'h  dhrclious.  C&  Co.  also 
H,..nMlnlHl  11  lIuH  III.)' »«"tl  ««'^'iivi-d  and  registered 
I  hi.  i.iihr.     A   sHLMMiuonlly  consigned  a  ship  to 


another  agent,  D,  and  directed  him  to  apply  the 
proceeds  of  the  sale  of  the  ship  to  the  purpose  of 
paying  the  debt  owing  to  B,  and  siraDtaoeoosIj 
informed  B  that  the  ship  and  freight  would  Iw 
available  for  his  (A's)  London  accounts,  and  that 
B,  amongst  others,  would  be  paid  the  lac  of  mpea 
thereout : — Held,  that  B  had  not  by  the  oormpon- 
dence,  upon  which  the  plaintiffs  case  depended, 
acquired  a  lien  on  the  proceeds  of  the  ship,  and 
that  it  was  competent  to  A  to  countermand  the 
order  to  his  agents  as  to  the  application  of  snch 
proceeds  to  the  payment  of  B.  Malcolm  v.  &eff, 
3  Hare,  39. 

The  wife,  being  entitled  in  equity  to  real  estate 
under  a  contract  of  sale,  entered  into  before  ber 
marriage,  the  husband,  after  their  marriage,  cotn- 
pleted  the  purchase  and  took  the  conveyance  to 
himself;  afterwards,  acting  upon  the  supposidon 
that  the  estate  was  his  own,  the  husband  Isid  cot 
money  in  improvements  upon  it,  and  ultimately, 
in  the  lifetime  of  the  wife,  under  the  same  mistale, 
sold  the  estate,  and  the  purchasers  took  a  convey' 
ance  from  him.  The  husband  survived  the  wife. 
After  the  death  of  the  husband,  the  heir-at-law  of 
the  wife  recovered  the  estate  fh>m  the  purchasers 
by  a  suit  in  equity : — Held,  that  the  husband,  and 
the  purchasers  fVom  him,  were  entitled  in  that  suit 
to  a  lien  on  the  estate  in  respect  of  the  purchase- 
money  paid  by  the  husband ;  and,  semble,  also,  in 
respect  of  the  monies  expended  on  lasting  improYe- 
ments. 

Held  also,  that  the  husband,  and  the  purchasen 
from  him,  ought,  if  they  accepted  the  relief  offered  to 
them  by  way  of  lien  on  the  estate,  to  be  treated  as 
mortgagees  in  possession,  and  in  that  character  to 
account  for  the  rents  and  profits  received  by  the 
husband  and  the  purchasers,  as  well  during  the  life 
of  the  wife  as  after  her  death.  Neesom  v.  Clarh<m,i 
Hare,  97. 

A  ship  belonging  to  the  defendants  registered  in 
the  port  of  London  sustained  serious  damage  on 
her  voyage  to  New  Zealand,  and  on  her  arrivil 
there  was  surveyed,  and  pronounced  unseawortfay. 
The  master  was  unable,  either  by  loan  or  bottomry, 
to  raise  money  for  her  repair,  and  he  at  length  sold 
the  ship  to  the  plaintiffs,  and,  on  receiving  payment 
of  the  purchase-money  by  a  bill  of  exchange  in 
London,  executed  to  them  a  bill  of  sale  of  the  ship. 
The  plaintiffs  repaired  the  ship,  and  sent  her  to 
England  with  a  cargo.  The  defendants  refused  to 
ratify  the  sale,  or  consent  to  the  registry  of  the  ship, 
in  the  plaintiffs'  names;  and  on  the  arrival  of  6e 
ship  in  the  port  of  London,  the  defendants  pot 
several  men  on  board  to  take  possession  of  the  ship 
and  cargo  for  them : — Held,  under  these  circum- 
stances, that  if  the  plaintiff  had  acquired  no  tide 
as  owners  of  the  ship  by  the  purchase,  they  had 
acquired  none  by  way  of  lien,  in  respect  of  the 
monies  subsequently  laid  out  in  her  repairs.  Ridg- 
toau  V.  Roberts,  4  Hare,  106. 

Pinkus  having  claimed  to  be  a  co-proprietor 
with  Paynter  in  gas-works,  which  the  latter  had 
erected  and  was  about  to  sell  to  the  East  London 
Gas-Light  Company,  then  about  to  be  formed,  it 
was  agreed  between  them  for  the  purpose  of  ending 
their  disputes  respecting  the  ownership  of  the  gas- 
works, that  Paynter  should  be  at  liberty  to  wll  d»* 
works  at  such  price  as  he  pleased,  upon  accounting 
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to  Pinkua  for  the  valne  of  the  works,  at  a  certain 
rate,  and  that  Pajniter  should  hold  shares  for  Pinkus 
in  the  company,  to  the  value  of  2,000/. ,  and  retain 
them  in  his  own  name  for  two  years.  The  East 
London  Gas-Light  Company  was  formed,  and 
purchased  the  gas-works  from  Paynter.  Pinkus 
filed  a  hill  against  Paynter,  and  obtained  a  decree 
for  specific  performance  of  their  agreement,  which 
Paynter  had  resisted.  In  the  mean  time;  before  the 
decree  was  made,  the  East  London  Gas- Light 
Company  was  regularly  dissolved,  and  the  gas- 
works were  sold  to  the  Radcliffe  Gas-Light  and 
Coke  Company.  Pinkus  then  filed  a  supplemental 
bill  against  the  Radclifife  Company,  the  former 
directors  of  the  East  London  Gas-Light  Company, 
and  the  assignees  of  Paynter,  he  having  become 
bankrupt,  to  establish  a  lien  upon  the  gas-works 
for  what  should  be  found  due  to  him  under  the 
former  decree,  as  well  as  to  carry  out  the  former 
decree  against  all  these  parties.  The  bill  was  dis- 
missed, with  costs,  against  all  the  parties,  except 
the  assignees  of  Paynter.  Pinkus  v.  the  RatcUffe 
Gas-Light  and  Coke  Company,  13  Law  J.  Rep.  (n.s.} 
Ch.244. 

A  landowner  employs  an  agent  to  act  for  him 
generally  in  his  money  matters,  draw  cheques  on 
his  bankers,  &c.  The  person  so  employed,  being 
directed  hy  his  principal  to  pay  a  certain  debt  on 
the  next  rent-day,  gives  notice  to  the  creditor 
that  the  debt  will  be  paid  at  that  time,  semble — 
That  this  direction  and  notice,  even  with  the  addi- 
tional promise  by  the  agent  that  the  debt  shall  be 
paid  out  of  the  rents,  gave  the  creditor  no  specific 
lien  on  the  rents.     Moore  v.  Jervis,  2  Coll.  C.C.  60. 

A  person  purchased  a  ship  of  C,  in  consideration 
of  three  bills  of  exchange,  which  he  indorsed  and 
delivered  to  the  vendor.  He,  about  the  same  time, 
wrote  an  order  to  his  agent  W,  directing  him  to  pay 
the  amount  of  one  of  the  bills,  750/.,  to  C,  out  of 
the  freight  of  the  ship.  By  a  subsequent  written 
order,  he  directed  W  to  satisfy  out  of  the  freight 
the  amount  of  any  current  bill  given  by  him  in 
payment  for  the  vessel.  W,  after  accepting  both 
orders,  discounted  for  C  the  750/.  bill: — Held,  also, 
upon  ihe  construction  of  the  orders,  and  the  circum- 
stances of  the  case  generally,  that  the  second  order 
was  not  a  revocation  of  the  first,  and  that  the  lien 
of  W  on  the  freight,  for  the  amount  of  the  750/. 
bill,  was  prior  to  that  of  the  holders  of  the  other  bill. 

A  creditor  having  a  mortgage  on  the  funds  of  his 
debtor  for  part  of  his  debt,  does  not  necessarily 
surrender  that  mortgage  or  lower  its  priority,  by 
taking  a  subsequent  mortgage,  on  the  same  funds 
for  the  whole  of  the  debt 

A,  a  creditor,  having  a  security  for  his  debt  upon 
funds  of  the  debtor,  takes  afterwards,  either  alone, 
but  on  behalf  of  himself  and  B,  another  creditor  of 
the  same  debtor,  or  jointly  with  B,  a  security  for 
both  debts,  on  the  same  funds  which  were  the  sub- 
ject of  A' 8  separate  security.  A  does  not  thereby 
necessarily  relinquish  the  separate  security,  or  alter 
its  precedence.  Mylne  v.  Walton,  2  Y.  &  CoU.  C.C. 
354. 


use  of  light,  if  his  enjoyment  thereof  commenced 
twenty  years  next  before  the  bringing  of  an  action 
in  which  the  light  is  contested;  provided  such 
enjoyment  has  not  at  any  time  been  interrupted, 
and  the  interruption  acquiesced  in  for  a  whole  year. 
Accordingly,  where  A  had  the  free  access  of  light 
and  air  through  a  window  of  his  house  for  nineteen 
years  and  330  days,  and  B  then  raised  a  wall  which 
obstructed  the  light,  and  the  obstruction  was  sub- 
mitted to  only  for  thirty- five  days,  when  A  brought 
an  action  to  remove  it: — Held,  that  the  right  of 
action  was  complete;  that  the  twenty  years'  enjoy- 
ment was  to  be  reckoned  from  the  commencement  of 
the  eigoyment  to  the  time  of  bringing  the  action ; 
and  that  an  interruption  of  the  enjoyment,  in  what- 
ever period  of  the  twenty  years  it  may  happen, 
cannot  be  deemed  an  interruption  within  the  mean- 
ing of  the  act,  unless  it  is  acquiesced  in  for  a  whole 
year.    Flight  v.  Thomas,  8  C.  &  F.  281 ;  West,  671. 


LIGHTS. 

Under  the  act,  2  &  3  Will.  4.  c.  71.  ss.  3.  &  f,  a 
party  is  prescriptively  entitled  to  the  access  and 
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Where  a  tenant  for  years  or  pur  autre  vie  has 
omitted  to  pay  rent  to  any  person  for  twenty  years 
before  the  expiration  of  the  lease,  the  party  entitled 
to  the  reversion  is  not  barred  by  the  3  &  4  Will.  4. 
c.  27.  s.  2,  but  may  bring  ejectment  within  twenty 
years  next  after  the  determination  of  the  lease. 

The  case  falls  within  the  latter  branch  of  the  3rd 
section,  which,  in  the  case  of  an  estate  or  interest  in 
reversion,  provides,  that  the  right  of  action  shall 
be  deemed  to  have  first  accrued  when  it  became 
an  estate  or  interest  in  possession.  Doe  d.  Davy  v. 
Oxenham,  10  Law  J.  Rep.  (n.s.)  Exch.  6;  7  M.  & 
W.  131. 

The  7th  section  of  the  statute  3  &  4  WilL  4.  c.  27. 
enacts,  that  in  the  case  of  a  tenant  at  will,  the  right 
of  a  party  to  make  an  entry  upon  lands  "  shall  be 
deemed  to  have  accrued  either  at  the  determination 
of  such  tenancy  or  at  the  expiration  of  one  year 
next  after  the  commencement  of  such  tenancy": — 
Held,  that  these  words  refer  to  the  tenancy  under 
which  the  tenant  is  actually  holding,  and  not  to  any 
preceding  tenancy. 

Therefore,  where  the  plaintiff  made  a  lease  at 
will  to  the  defendant,  which  he  determined  in  1827, 
and  immediately  created  a  fresh  tenancy  at  will, — 
Held,  that  he  might  bring  ejectment  within  twenty- 
one  years  after  the  commencement  of  the  latter 
tenancy.  Doe  d.  Bennett  v.  Turner,  10  Law  J.  Rep. 
(n.s.)  Exch.  213  ;  7  M.  &  W.  226. 

The  limitation  by  the  2nd  section  of  the  statute 
3  &  4  Will.  4.  c.  27.  is  not  applicable  to  the  case  of 
rent  reserved  on  a  lease.  Orant  v.  Ellis,  1 1  Law  J. 
Rep.  (n.s.)  Exch.  228 ;  9  M.  &  W.  1 13. 

B  and  his  wife  were,  in  1798,  admitted  to  certain 
copyhold  premises,  which  in  that  year  had  been 
surrendered  to  the  use  of  B  and  his  wife,  and  to  the 
heirs  and  assigns  of  B  for  ever.  In  1805  B  ab- 
sconded, and  went  to  America,  and  was  never  after- 
wards heard  o£  His  wife  resided  on  the  premises 
until  her  death  in  1841.  In  1807  a  commission  of 
bankruptcy  issued  against  B,  under  which  the  lessor 
of  the  plaintiff  was  appointed  assignee,  and  after 
the  death  of  the  wife  in  1841,  was  admitted  to  the 
copyhold  estate  as  assignee  of  B  : — Held,  that  the 
assignee  was  not  barred  by  the  3  &  4  Will.  4.  c.  27; 
that  the  estate  was  a  "future  estate  or  interest" 
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within  the  3rd  section  of  the  act;  that  the  letsor  of 
the  plaintiff  waa  not  entitled  to  enter  until  the  death 
of  the  wife  in  1841 ;  and  that  the  law  was  the  same 
supposing  the  20th  section  to  apply,  as  in  that  case 
the  wife's  possession  was  a  sufficient  recovery  within 
the  meaning  of  the  proviso,  to  prevent  the  assignee 
from  taking  possession  during  her  life.  Doe  d. 
Johnson  v.  Livertedge,  18  Law  J.  Rep.  (N.S.)  £zch« 
61;  llM.&W.fil7. 

By  5  &  6  Will.  4.  c.  cvii  incorporating  a  railway 
company,  it  is  enacted,  that  no  action  shall  be 
brought  against  any  person  for  anything  done  or 
omitted  to  be  done  in  pursuance  of  that  act,  unless 
such  action  shall  be  commenced  within  six  months 
next  after  the  act  committed,  or,  in  case  there  should 
be  a  continuation  of  the  damage,  then  within  six 
months  next  after  the  committing  such  damage 
shall  have  ceased.  By  a  subsequent  act,  the  same 
company  are  authorized  to  alter  the  course  of  the 
canal,  with  a  provision  that,  if  in  the  execution  of 
their  works  the  canal  should  be  obstructed,  the 
company  should  pay  to  the  canal  proprietors  102. 
an  hour  as  liquidated  damages  during  the  con- 
tinuance of  the  obstruction;  and  in  default  of  pay- 
ment of  such  sum  on  demand,  the  canal  proprietors 
might  recover  the  same  in  an  action  of  debt.  The 
railway  company  in  the  execution  of  their  works 
obstructed  the  canal,  from  the  7th  to  the  11th  of 
June  1841,  when  the  obstruction  ceased.  In  May 
1842,  the  canal  proprietors  demsnded  compensation 
for  ninety-nine  hours'  obstruction,  which  the 
demand  described  as  having  ceased  in  June  1841, 
and  in  July  1842  brought  an  action  of  debt  for  the 
sum  demanded: — Held,  that  the  action  was  brought 
too  late,  the  obstruction  of  the  canal,  and  not  the 
non-payment  of  the  sum  demanded,  being  the  cause 
of  action.  The  Keimet  and  Avon  Canal  Company  r. 
the  Great  Western  Railway  Company ^  14  Law  J.  Rep. 
(m.8.)  Q.B.  325. 

Semble — That  the  provisions  of  the  9th  section  of 
statute  3  &  4  Will.  4.  c.  27.  are  applicable  to  the 
case  where  rent  is  reserved,  and  no  rent  paid,  but 
not  to  a  case  where  no  rent  is  reserved.  Ex  parte 
Jones  re  St. PkilUp^t  Bridge  Cofltpa»y,4Y.&C.466. 


LIMITATIONS,  STATUTE  OF. 

[See  LiMiTATiOM  Act — Plsadino,  Plea,  Conclu- 
sion o£] 

iA)  Where  available. 
B)  Computation  of  Timb« 

[C  )   PSOMIBB,  AND  ACKNOWLEDGMENT  IN  BaR. 

D)  Part  Payment. 

[E)  Pleading  and  Evidence. 


The  law  relating  to,  amended  by  5  &  6  Vict  c  97 ; 
20  Law  J.  Stat  App.  iv. 

The  provisions  of  3  &  4  Will  4.  c.  27.  extended 
to  Ireland,  and  explained  and  amended  by  6  &  7 
Vict  c.  54 ;  21  Law  J.  SUt  100. 

(A)  Where  available. 

The  exception  in  the  Statute  of  Limitations,  21 
Jac.  1.  c  16.  s.  3,  relating  to  merchants'  accounts, 
applies  only  to  the  action  of  account,  or,  sembUt 
to  an  action  on  the  case  for  not  accounting.    It 


does  not  apply  to  an  Mtion  of  inMHaku 
for  the  several  items  of  which  the  aceouk  is  eon- 
posed,  or  for  the  general  balance.  IngUs  v.  Ba^ 
10  Law  J.  Rep.  (n.b.)  Excb.  406 ;  8  M.fr  W.7»i 
9Dow].  P.C.817. 

In  1816  one  G  had  made  eonsignmenli  ef  goods 
to  Calcutta,  and  had  also  chartered  a  ship  foe  tkit 
purpose,  having  received  advanoes  firam  B  ft  Gsi, 
who  were  East  India  merchants  in  London,  tecs* 
able  him  to  do  sOb    The  arrangement  reopodiBg 
the  consignments  was,  that  they  shoold  be  msde 
deliverable,  at  Calcutta,  to  C  ft  Ca,  the  agents  of 
B  &  Co.  at  that  place,  who  wore  to  di^Mse  of  then 
there,  and  remit  the  proceeds  in  bills  or  goods  to 
B  &  Co.  in  London,  who,  after  reimboning  tben- 
selves  the  amount  of  their  advances  and  duigei, 
were  to  hold  the  surplus  at  the  disposal  of  6.    la 
1817  the  defendants,  being  the  creditors  of  O  todie 
amount  of  S$Ok,  applied  to  B  ft  Co.  to  advsaee 
that  sum  to  G  for  the  payment  of  their  debt,  on  the 
security  of  G'e  consignments,  which  B  ft  Ca  did, 
on  receiving  from  tibe  defendants  tiie  fidlenag 
guarantie :  "  Yon  having  expressed  some  doubts  of 
the  propriety  of  paying  G^  draft  on  you  forSSOL 
in  our  favour,  we  hereby  engage,  if  yon  will  pay  as 
the  same,  that  we  will  reimbone  yon  on  deaosad, 
with  interest,  in  Uie  event  of  your  finding  it  necoi- 
sary  to  call  upon  ns  to  do  so^  either  irom  the  ftslo 
of  G's  pending  acoounts  with  your  London  or  BcmJ 
house,  or  firom  any  other  circamstanoe."    B  &  Co. 
also  made  large  advances  to  G  in  &voar  of  odMr 
creditors,  on  the  same  terms,  on  receiving  oiaribr 
guaranties.    In  April  1818,  the  ve«el,  dMitnel 
by  G,  arrived  in  the  East  India  Docks,  oooaigMd, 
as  ususJ,  to  B  ft  Cow,  when,  on  the  dup-omwr^ 
claiming  a  lien  for  ft^ht,  the  caigo  was  sold  by 
the  East  India  Company,  and  part  of  tiie  pieceeda 
paid  over  to  B  ft  Co.  in  part  diachaige  of  their 
balanoe,  and  of  necessary  expenses,  and  Merest  was 
paid  into  court,  a  bill  of  interpleader  having,  in  Htm 
meanwhile,  been  filed  by  the  Company  aganst 
B  ft  Co.  and  the  ship-owner.    It  appeared,  oa  the 
adjustment  of  the  accounts  at  this  time^  that  the 
proceeds  of  the  cargo  were  insufficient  to  cover  the 
balance  due  from  G  to  B  ft  Co.,  and  the  sums  for 
which  the  defendanta  and  the  other  parties  hsd 
become  answerable.    Legal  proceedings  were  car- 
ried on  between  B  &  Co.,  the  riup-ewner,  and  the 
East  India  Company,  without  the  authority  of  the 
defendants  or  of  G,  down  to  1838,  when  the  prooest 
action  was  brought  to  recover  firom  the  defiendaats 
the  amount  of  their  guarantie  and  interest,  together 
with  their  proportion  of  the  law  expenses : — Hdd, 
that  the  plaintiffs,  the  surviving  partners  of  B  ft  Co^ 
were  barred  by  the  Statute  of  Limitatiena,  which 
began  to  run  from  the  time  when  the  cargo  wai 
sold  in  London  and  the  acoounta  adjosted. 

Held,  also,  that  the  plaintiflb  could  not  recover 
from  the  defendants  the  costs  of  the  legal  proceed- 
ings ;  since,  not  having  been  authorised  by  tiieni, 
or  by  G,  to  enter  into  a  contract  with  the  aliip- 
owner,  they  bad  voluntarily  incurred  the  costs.  Cot' 
vin  V.  Buckle,  11  Law  J.  Rep.  (n.b.)  Exch.  493;  8 
M.  ft  W.  680. 

Part  of  the  plaintiff's  demand  having  accrued 
more  than  six  years  before  the  action,  and  there 
bemg  mutual  accounts  between  him  and  the  defen- 
dant, they  met  to  acQust  them,  when  die  defendast 
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•dttittid  the  curieeUieM  of  the  pltintifTs  account, 
hai  dtimcd  a  sei-off,  which  was  inTeitigated,  and  a 
balance  atraek  in  fayonr  ef  the  plaintiff:— Held, 
that  tfaia  waa  not  a  parol  adcnowledgment  merely, 
hot  a  new  tranaaction,  and  therefore  admissible  in 
eridenee  to  take  the  caae  ont  of  the  9  Geo.  4.  o,  14. 
(Lord  TcBterdeD^  Act);  and,  per  Aldersout  B,, 
that  it  waa  eridenoe  of  an  agreement  to  set  off  the 
deliBBklanf  a  demanda  againat  thoae  of  the  plaintiff, 
whieh  aocmed  prior  to  the  six  years.  Aikby  ▼.  Jamet, 
IS  Law  J.  Rep.  (n.8.)  Sxch.  296 ;  11  M.  ft  W.  542. 

The  Statute  of  Limitationa  is  no  bar  to  a  party, 
whether  he  be  a  snbjectof  tbe  realm  or  a  foreigner, 
who  waa  not  in  England  at  the  time  the  cause  of 
adiott  aocmed,  and  who  continues  resident  abroad. 
Xe  Fnx  t.  Berkeity,  13  Law  J.  Rep.  (n.8.)  Q.B. 
813;  2DowL&L.P.C.31. 

To  debt  on  bond,  simply,  the  plea  craved  oyer  of 
the  bond,  whieh  appeared  to  be  conditioned  for  the 
psyment  of  money  and  the  performance  of  core- 
nants,  and  alleged,  **  that  the  cause  of  action  in  the 
deckiation  mentioned"  did  not  aoerue  within  twenty 
yesia.  On  apedal  demnner,  held,  that  the  plea 
was  bad.  Smders  t.  Coward,  13  Law  J.  Rep.  (n.8.) 
£xdL842;   13  M.  ft  W.  66. 

The  abaence  beyond  aeaa  of  one  of  scTeral  co- 
esotiuctora^  against  whom  there  is  a  cause  of  action, 
pnventa  the  Statute  of  LiraitatioDs  from  running. 
Fmmm  t.  Andtnan,  14  Law  J.  Rep.  (n.8.)  aB.  282. 

Where  a  creditor  of  a  firm  in  India  died  there  be- 
fine  his  right  of  action  waa  haired  by  lapse  of  time, 
and  his  personal  representatiTe  in  Scotluid  brought 
an  aetion  there  against  the  partner  of  the  firm 
twent¥*three  years  after  the  creditor's  death : — Held, 
that  the  Eng^ah  Statute  of  Limitations  did  not  toke 
cAct,  the  action  haTing  been  brought  within  six 
yesis  after  English  probate  or  lettera  of  adminis- 
tntion  were  t^en  out  to  the  deceased  creditor. 
ttrgmamm  t.  F^9,  8  C.  ft  F.  121. 

A  judgment  was  obtained  in  1813.  It  was  re- 
Tired  i^  jdre  /hcmu  in  1828.  A  bill  waa  filed  in 
1838,  in  the  Court  of  Exchequer  in  Ireland,  against 
the  lepiese&tatirea  of  the  debtor,  praying  for  an 
aceottot,  and  that  the  principal  and  interest  due  on 
the  judgment  might  be  satisfied  out  of  the  debtor's 
personal  or  real  estate.  Plea  of  the  Statute  of  Li- 
mitatimiB  (8  ft  4  Will.  4.  c  27.  s.  40) :— Held,  that 
the  Mtrryadof  created  new  rights,  and  the  plea  was 
no  bar  to  the  suit  FarreU  v.  Oketon,  1 1  C.  ft  F. 
702. 

Conatruction  of  3  ft  4  Will.  4.  c  27.  s.  42.  and 
3  ft  4  WiU.  4.  c  42.  8.  3.  Dm  Vigien  y.  Lee,  12 
Law  J.  Rep.  (n.8.)  Oh.  346 ;  2  Hare,  326. 

A  T,  a  person  of  unsound  mind,  living  in  the 
bmily  of  M  D,  bocame  entitled,  as  heiressrat-law, 
to  certain  lands.  M  D  recetred  the  rents  and  pro- 
iUs  of  such  laada  for  thirteen  years  during  the  life 
of  A  Tf  and  deren  yenra  after  her  death,  when  M  D 
died.  M  D  had  procured  A  T  to  execute  a  will 
deviaing  part  of  her  estate,  and  also  indentures  for 
eonreying  other  parts  to  M  D  and  her  heirs : — 
Held,  that  M  D  had  founded  her  title  upon  the  in- 
strument which  she  had  procured  A  T  to  execute  inher 
&TOur ;  that  her  claim  to  the  lands  in  question  must 
be  deemed  to  beundcTy  and  not  against  A  T;  and  that 
there  was,  theiefere,  no  adverse  possession  as  against 
A  T,  or  those  claiming  under  her. 

That  after  issue  had  been  directed,  on  motion,  to 
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try  the  vaKdity  of  the  instrumenta  executed  by  A  T, 
and  whether  she  was  of  unsound  mind,  the  order 
being  submitted  to,  it  was  no  longer  open  to  those 
claiming  under  M  D,  to  insist,  at  the  hearing,  that 
the  claim  of  the  heirs  of  A  T  was  barred  by  the 
Stetute  of  Limitotions,  3  ft  4  Will  4.  c.  27. 

5lrmfrfe^-Thatprocuringinstrument8of  conveyance 
and  devise  to  be  executed  by  a  person  of  unsound 
mind,  was  a  fraud  within  the  statute  3  ft  4  Will.  4. 
c  27.  s.  26.    LeuHs  v.  Thomas,  8  Hare,  26. 

A  party,  who  claimed  some  real  estate  as  heir-at- 
law,  filed  a  hill  of  discovery  agaanst  the  parties  in 
possession.  A  plea  of  the  Statute  of  Limitations 
(3  ft  4  Will.  4.  c  27),  stating  that  no  rent  had  been 
paid  for  twenty  years,  but  not  alleging  that  such 
had  been  paid  to  an  adverse  claimant,  was  overruled. 
Ckadwiek  v.  Broadwoed,  10  Law  J.  Rep.  (n.8.)  Ch. 
242 ;  3  Bea.  808  and  680. 

The  Statute  of  Limitations  is  prevented  from 
running  by  the  filing  of  a  bill  in  equity. 

Whether  the  Statute  of  Limitations  applies  to  a 
demand  on  the  separate  estate  of  a  married  woman, 
quare. 

A  filed  a  bill  against  B,  six  years,  wanting  three 
days,  from  the  time  that  his  right  of  suit,  in  respect 
of  debt,  accrued,  and  sued  out  subpoena,  but  did 
not  serve  it  Two  years  after  filing  the  bill,  he 
again  sued  out  subpoena,  and  served  it  B  pleaded 
the  Statute  of  Limitations  generally : — Held,  that 
the  claim  of  A  was  not  barred  by  the  statute.  Cop- 
pm  V.  Grap,  11  Law  J.  Rep.  (n.8.)  Ch.  105 ;  1  Y.  ft 
Coll.  C.C.  206. 

A  testator,  by  his  will,  dated  in  1818,  charged  all 
his  real  and  personal  property  with,  or  devised  it 
for,  the  payment  of  his  debts,  and  died  soon  after. 
In  1820,  A,  a  simple  contract  creditor,  filed  a  credi« 
tor's  bill  against  O  W  M,  the  devisee  in  trust  of  the 
testator,  S  C  M,  his  wife,  who  was  his  heiress-at- 
law,  and  other  parties,  praying  an  account  of  all 
the  freehold  estates  of  which  the  testator  had  died 
seised.  The  testator  had,  in  fact,  died  intestate  as 
to  Whifeacre,  but  it  was  supposed  by  all  parties 
that  it  had  been  included  in  the  devise,  and  it  was 
inserted  aa  such  by  O  W  M  and  S  C  M,  in  the 
achedule  to  their  answer.  Witnesses  were  ex- 
amined, and  publication  had  passed,  when  S  C  M 
died.  The  bill  waa  not  revived  against  her  heir. 
A  decree  was  made,  directing  an  inquiry  as  to  all 
the  estates  of  which  the  testator  died  seised,  and 
that  a  sufficient  part  should  be  sold.  In  1840,  A 
filed  a  supplemental  bill  against  C,  the  heir-at- 
law  of  S  C  M,  for  the  purpose  of  having  Whiteacre 
sold,  and  having  the  purchase-money  applied  for 
the  payment  of  the  debts  of  the  testator : — Held, 
first,  that  Whiteacre  had  been  properly  put  in  liti- 
gation by  the  original  bill,  and  that  the  Statute  of 
Limitations  did  not  apply ;  and,  secondly,  that  the 
plaintiff,  though  not  exempted  from  the  charge  of 
delay,  was,  under  the  circumstances,  (particularly 
stated  in  the  report,)  not  barred  by  length  of  time. 
y$cker$  V.  Other,  11  Law  J.  Rep.  (n.8.)  Ch.  112  ; 
I  Y.fit  Coll.  C.C.  2U. 

An  executor  who  had  possessed  assets  sufficient 
to  pay  a  legacy  died,  leaving  it  unpaid,  and  having 
charged  hia  real  estatea  with  his  debts.  The  right 
to  sue  for  the  legaoy  as  such  waa  barred  by  lapse  of 
time: — Held,  tluit  it  could  not  be  claimed  under 
the  charge  of  debta.    Piggot^.  J^jferton,  12  Sim.  26. 
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Under  a  marriage  settlement,  a  term  was  Tested 
in  trustees  for  raising  10>000A  for  the  younger  chil- 
dren of  the  marriage,  and,  subject  thereto,  the 
estates  were  limited  to  the  first  and  other  sons  in 
tail  male.  Much  more  than  six  years  after  the 
10,000^  ought  to  have  been  raised  and  paid,  the 
younger  children  filed  a  bill,  to  have  that  sum 
raised: — Held,  that  the  relation  of  trustee  and 
cestui  que  trust  existed  between  the  parties ;  and, 
therefore,  the  Statute  of  Limitations,  which  enacts 
that  money  to  be  raised  out  of  land  shall  not  be  re- 
coverable but  within  twenty  years  next  after  aright 
to  receive  the  same  shall  have  accrued  to  some  per- 
son capable  of  giving  a  receipt  for  the  same,  did  not 
apply.     Young  v.  lord  WaUrparkt  18  Sim.  204. 

If  husband  and  wife,  being  seised  in  fee  in  right 
of  the  wife,  convey  to  a  purchaser,  by  deed  without 
fine,  the  wife,  if  riie  survives,  and,  if  not,  her  heir, 
may,  on  the  husband's  death,  recover  the  land,  not- 
withstanding the  purchaser  may  have  been  in  pos- 
session for  more  than  forty  years.  Jumpsen  v. 
Piichers,  IS  Sim.  327. 

Turnpike  tolls  are  not  within  the  Statute  of  Limi- 
tations, S  &  4  Will  4.  c.  27»  and,  consequently, 
more  than  six  years'  interest  may  be  recovered  in  a 
mortgage  of  turnpike  tolls  notwithstanding  the 
42nd  section  of  that  act.  MelUsh  v.  Brookes,  8  Bea«  22. 

To  a  bill  for  an  account  of  tithes  belonging  to 
the  plaintiffs,  the  defendants  pleaded  the  statute 
8  &  4  Will.  4.  c.  27,  that  neitherthe  plaintiffs  nor 
any  persons  through  whom  they  claimed  had  been 
in  possession  or  in  receipt  of  the  profits  of  the 
tithes  within  twenty  years  next  before  the  institu- 
tion of  the  suit,  and  that  no  acknowledgment  in 
writing  had  been  given  by  the  defendants,  or  any 
person  in  the  posHession  or  in  the  receipt  of  the 
said  tithes  within  such  time.  Plea  allowed,  with 
liberty  to  the  plaintiffs  to  amend  their  bill.  The 
JOean  and  Chapter  of  Ely  v.  BUss,  11  Law  J.  Kep. 
(n.b.)  Ch.  351. 

The  right  to  tithes,  as  against  an  ecclesiastical  cor- 
poration aggregate,  is  barred  under  the  3  &  4  WiU. 
4f.  c.  27»  by  non-payment  for  twenty  years. 

To  a  bill  by  a  dean  and  chapter  for  tithes  ac- 
crued within  twenty  years,  and  stating  a  decree  in 
1813,  establishing  the  right,  but  not  alleging  that 
tithes  had  been  account^  for  under  it,  and  stating 
that  the  plaintiff  bad,  in  1831,  granted  a  lease  of 
the  tithes  of  the  rectory,  which  existed  till  1837, 
but  not  alleging  that  the  lease  was  granted  with  a 
view  to  the  tithes  in  question,  or  that  the  lessee  paid 
anvthing  on  account  of  them,  a  plea  of  the  statute 
3  &  4  Will.  4.  c.  27,  averring  that  the  right  of  suit 
did  not  first  accrue  within  twenty  years,  and  that 
the  plaintiffs  had  not  been  in  possession  within 
twenty  years,  was  allowed. 

A  suit  was  instituted  for  the  tithes  of  a  particu- 
lar district  in  a  parish.  The  whole  tithes  of  that 
parish  had  been  demised  by  general  words,  but  it 
was  not  suggested  that  the  lease  had  been  granted 
with  a  view  to  the  tithes  claimed  by  the  bill,  or  that 
the  lessee  had  paid  or  received  anything  on  account 
of  them: — Held,  that  the  outstanding  lease  did 
not  prevent  the  operation  of  the  Statute  of  Limit* 
ations,  as  regarded  the  particular  tithes  claimed. 
The  Dem  and  Chapter  iff  Ely  v.  jBltM,  6  Bea. 
674. 

A  opened  an  account  with  bankers,  who  agreed 


to  allow  him  SL  per  cent  on  the  baknees  in  thor 
hands  from  time  to  time.  A  paid  in  one  mm  sad 
drew  two  cheques,  leaving  a  balsace  on  which 
interest  was  regularly  allowed  for  some  time^  bat 
the  bankers  then  ceased  to  make  any  eotrjr  respect- 
ing it.  More  than  six  years  alter  the  last  cntrv,  A 
filed  a  bill  for  an  account,  and  for  payment  of  tbe 
balance  and  interest : — Held,  that  A*s  dsim  vas 
barred  by  the  Statute  of  Limitations;  sad  as  the 
account  consisted  only  of  three  items,  and  onght 
not  to  have  been  made  the  subject  of  a  snit  ia 
equity,  the  bill  was  dismissed,  with  costs.  My  v. 
jBUI,  13  Law  J.  Rep.  (n.8.)  Ch.  182. 

A  mortgagee  in  possession  for  six  years  vitlioit 
making  any  acknowledgment  of  the  mortgsgor^ 
title,  then  purchased  the  interest  of  the  tensnt  Ist 
life  of  the  equity  of  redemption,  and  oootinnedia 
possession  for  twenty  years  longer: — ^HeU,  tfaat 
such  possession  was  not  adverse,  during  the  exiatp 
ence  of  the  life  estate  so  purchased,  and  that  tbe 
autute  3  &  4  Will.  4.  c  27.  s.  28.  was  not,  theia- 
fore,  a  bar  to  any  suit  for  redemptioa  by  the  » 
mainder-man  or  reversioner.    Sude  v.  IMkmef, 

2  Hare,  528. 

An  executor  is  entitled  to  set  off  against  a  legaegr 
a  debt  due  from  the  legatee  to  the  testator,  tbongli 
Bttch  debt  may  have  been  barred  by  the  statote  be- 
fore the  testator's  death.  Sed  quart,  if  theenea- 
tor  had  made  himself  personally  xesponsiblefiirthe 
legacy. 

Statements  made  by  the  legatee  in  his  balaaee 
aheet,  or  in  his  examinatiou  under  his  bsnkmptey^ 
will  not  constitute  ap  aoknowledgment  of  the  debt 
within  the  statute ;  but  such  statements  sie  efi- 
dence  to  shew  the  "  character**  of  theadvanceimsde 
to  the  legatee  by  the  testator ;  namdy,  whether  made 
as  gifts  or  loans.  Courtnay  v.  WUUems,  18  Law 
J.  Rep.  (n.8.)  Ch.  461;  3  Hare,  539. 

The  existence  of  a  creditors*  suit  for  the  admi- 
nistration of  the  estate  of  a  deceased  debtor  does  net 
prevent  the  operation  of  the  Statute  of  LinutatiooB 
againat  a  debt,  in  respect  of  which  no  claim  is  made 
under   the    decree,    semble*     Tatam  v.   WUSams, 

3  Hare,  347. 

H  died  in  1811,  having  bequeathed  a  Iqiaey  to 
a  woman  who  afterwards  married  the  plainti£  In 
December  1845,  the  two  executors  of  H  gave  the 
plaintiff  a  written  acknowledgment  wher^  they 
separately  and  jointly  acknowledged  that  he  ««ed 
the  plaintiff  1501.  for  the  legacy  and  502.  for  »• 
teresL  In  1825,  the  plaintiff's  wife  died.  Mattcn 
of  business  having  occurred  between  the  plaiatif 
and  the  executors,  in  which  mutual  demands  sad 
accounts  arose,  the  plaintiff  in  September  1839, 
brought  his  action  against  the  executors  to  reoof  er 
what  he  alleged  to  be  due  on  those  accounts,  indndiBg 
200/.  mentioned  in  the  memorandum,  and  iatereit 
thereon.  In  this  action  the  defendants  pleaded  sepa- 
rately, and  one  of  them  paid  462.  into  court,  mtiA 
the  plaintiff  received  and  abandoned  the  aetioo  as 
to  hm.  The  plaintiff  filed  his  bill  against  bath 
defendants  for  payment  of  the  legacy,  and  in  defieoce 
to  the  bill  the  defendants,  amongst  other  thiogs, 
insisted  by  their  answers  on  the  Statute  of  Limita- 
tions (sUt.  3  &  4  WilL  4.  c.  27),  and  that  tbe  actisa 
was  a  bar  to  the  demand  in  equity : — ^Held,  tbst 
the  plaintiff  was  not  entitled  to  arreara  of  inteiest 
on  the  legacy  beyond  six  years  befoie  the  filing  of 
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^  InU,  (we  ttat.  Jl  &  4  Will.  4k  o.  27.  f.  42.) 
H^Uand  ▼.  Oark,  1  Y.  &  Coll.  C.C.  161. 

The  conatmction  of  the  utetiite  8  fr  4  Will.  4. 
e.  27.  ditcneied  with  reference  to  the  right  of  the 
gtantee  of  an  anniiity  cherged  on  land  to  take  pro- 
ceedings to  recoirer  his  annuity  after  twenty  years' 
possession  and  receipt  of  the  rents  and  profits  by  the 
gnmter,  pimctnal  payments  of  the  annuity,  and  no 
acknowledgment  in  writing  oi  the  grantee's  title. 
Seatk  T.  CoU,  1  Y.  &  Coll.  C.C  86. 

A  by  a  Toluntary  settlement  conreyed  two  shares 
in  certain  mines  to  trustees  for  ninety -nine  years,  if 
A  should  so  l<mg  live,  in  trust  for  A's  brother*in- 
law  B  during  the  said  term  if  he  dtiottld  so  long 
Htc^  with  remainder  as  to  one  ehare  in  trust  for  A's 
sister  C,  and  as  to  the  other  share  in  trust  for  D  the 
son  of  B  and  C,  to  hold  to  them  respectively  for  the 
residue  of  the  said  term  if  they  should  so  long  re- 
speetiTely  live.  Upon  the  death  of  B  in  tli»  lifetime 
of  A,  C  and  D  entered  into  possesrion  of  their  respeo- 
tive  shares.  A  afterwards  by  adeed  of  gift,  executed 
in  1826,  conveyed  all  his  remaining  interest  in  the 
premises  to  D,  and  died  in  1830.  After  A's  death 
C  continued  by  mistake  in  possession  of  the  share 
which  had  been  settled  upon  her  until  her  death  in 
1885.  Id  1839,  D,  upon  examination  of  the  deed 
of  1826,  which  was  in  his  possession,  found  out  the 
mistake,  and  immediately  filed  his  bill  against  the 
executors  of  C,  for  an  account  of  the  rents  and  pro- 
fits received  by  her  since  the  death  of  A : — Held, 
that  inasmuch  as  D  had  been  guilty  of  laches  in 
not  finding  out  the  mistake  earlier  by  the  means 
which  were  in  his  power,  he  was  entitled  to  an 
aeeount  only  for  six  years,  the  period  allowed  by 
analogy  to  the  Statute  of  Limitations  which,  in  this 
case,  was  six  yean  before  the  filing  of  the  bill  snd 
an  additionid  period  during  which  he  was  abroad. 

Where  the  rents  of  mines  are  reserved  by  means 
of  paymont  of  produce  in  9pee%e^  the  profits  will  be 
eonsidered  as  acoming  to  tiie  lessor  at  the  time  of 
receiving  such  produce,  and  not  at  the  time  of  the 
asle  of  it ;  end,  therefore,  the  statute  will  run  from 
the  time  of  such  receipt,  and  not  from  the  time  of 
such  sale.    Deny*  v.  Shuckburgh,  4  Y.  &  C.  42. 

Where  a  trustee  admits  that  the  trust  money  hss 
not  been  paid,  but  that  it  has  remained  for  a  length 
of  time  in  his  hands, — oiMsre,  whether  any  length  of 
time  will  operate  as  a  iwr  to  the  lawful  claimant  in 
a  court  of  equity.  Cotor  v.  the  Croydm  Canal 
C^sqNMy,4Y.  &C.  405. 

T^e  Dean  and  Chapter  of  W  made  a  lease  of  a 
msnorto  D  ;  which  expiredin  1820.  In  1822,  the 
dean  and  chapter  applied  to  D  by  letter,  requiring 
Mm  to  deliver  up  the  court  rolls  and  title  deeds  re- 
lating to  the  manor.  There  was  no  evidence  as  to 
the  cirenmstances  attending  the  letter,  or  ss  to  what 
took  place  in  consequence  of  the  letter.  In  1844, 
the  dean  and  chapter  filed  a  bill  against  D,  for  a 
delivery  of  the  court  rolls  and  title  deeds.  D 
pleaded  the  Statute  of  Limitations : — Held,  thstthe 
dean  and  dhapter  had  no  right  in  equity  to  enforce 
the  delivery  up  of  the  court  rolls  or  title  deeds.  The 
Dean  amd  Chapter  of  Wells  ▼.  Doddmgton,  14  Law  J. 
Era.  (ka)  Ch.  304;  2  CoU.  C.C.  73. 

iB  1823  an  action  was  brought  upon  a  promissory 
note,  and  the  debtor  was  arrested.  Soon  afterwards 
the  debtor  was  declared  a  lunatic ;  and  in  1826,  he, 
by  his  committees^  filed  a  bill  to  restrain  the  action. 


In  July  1825,  an  arrangement  was  made  and  car- 
ried into  execution  by  an  order  of  this  Court, 
whereby  the  action  was  stayed,  and  the  creditor 
agreed  to  establish,  and  did  proceed  to  establish, 
his  debt  under  the  lunacy,  In  1843,  however,  and 
before  the  Master  acting  in  the  lunacy  had  made 
any  report  as  to  the  creditor's  claim,  the  lunatic 
died.  The  creditor  than  filed  his  bill  against  the 
lunatic's  executors: — Held,  upon  demurrer,  the 
Court  having  no  judicial  knowledge  of  the  effect  of 
the  death  of  the  lunatic  upon  the  proceedings  in  the 
lunacy,  that  the  claim  of  the  plaintiff  was  not 
barred  by  lapse  of  time.  Bock  v.  CoeAre,  1  CoU. 
C.C.  477. 

An  answer  and  inventory  in  the  ecclesiastical 
court,  made  on  the  citation  of  the  next-of-kin,  stat- 
ing the  debts  due  from  the  estate  of  the  deceased, 
and  signed  by  the  administrator,  is  sufficient  to 
take  such  debts  out  of  the  operation  of  the  Statute 
of  LimiUtions.  Smith  y,  Poole,  10  Law  J.  Rep.  (m.s.) 
Ch.  192 ;  12  Sim.  17. 

(B)  Computation  of  Timb. 

A,  in  respect  of  a  debt  due  to  B,  gave  a  bill  to  B 
in  1829,  and  before  the  bill  came  to  maturity  went 
to  the  East  Indies.  The  bill  after  some  renewals, 
was  finally  dishonoured  in  1831.  A,  who  never  re- 
turned to  this  country,  made  his  will,  and  died 
abroad  in  1836.  Probate  having  been  taken  out  in 
this  country  to  A's  will  by  C,  a  bill  was  filed  by  B 
against  C  in  1889 :— Held,  that  the  Statute  of  Limi- 
tations began  to  run  only  from  the  time  of  probate 
being  taken  out  to  A's  wilL  Story  v.  Fry,  1 1  Law 
J.  Rep.  (K.8.)  Ch.  373 ;  1  Y.  &  Coll.  C.C.  602. 

The  right  of  action  of  a  party  accepting  an 
accommodation  bill,  and  paying  it  before  it  becomes 
payable,  dates,  not  from  the  time  of  actual  payment, 
but  the  time  it  becomes  payable.  -  Coppin  v.  Chray, 
1 1  Law  J.  Rep.  (n.8.)  Ch.  105 ;  1 Y.  &  Coll.  C.C.  205. 

A  canal  company  conveyed  under  their  common 
seal  the  canal  works  and  rates  to  a  mortgagee  to 
hold,  &C.,  until  repayment  of  certain  money  bor- 
rowed and  interest  There  was  no  covenant  to  re- 
pay : — Held,  that  under  the  modern  Statute  of  Limi- 
tations (8  8r  4  WilL  4.  c  27.)  although  the  mort- 
gagee could  recover  the  principal  within  twenty 
yeara,  yet  his  remedy  for  arrears  of  interest  was 
limited  to  six  yeare.  Bodgee  r.  the  Croydon  Canal 
Company ^  3  Bea.  86. 

The  liability  of  an  equitable  assignee  of  lease- 
holds is  that  of  simple  contract,  and  the  Statute  of 
Limitations  limita  his  liability  to  six  years  after  the 
cause  of  suit.     Sander*  v.  Benson,  4  Bea.  850. 

In  trover,  the  Statute  of  Limitations  runs  from 
the  time  of  conversion,  and  not  from  the  time  of 
sale.     Deny  v.  Shuckburgh,  4  Y.  &  C.  42. 

(C)   P&0MI8E  AND  ACKNOWLEDQMBNT  IM  BaR. 

The  exception  as  to  merchanto'  accounta  in  the 
Statute  of  Limitations,  21  Jac.  1.  c.  16.  s.  3,  applies 
only  to  cases  in  which  an  action  of  account  would 
lie,  or  an  action  on  the  case  for  not  accounting. 

Where  two  tradesmen  have  furnished  goods  to 
one  another,  without  any  agreement  between  them 
that  the  whole  shall  form  one  indivisible  account, 
of  which  the  balance  only  shall  be  recoverable,  these 
are  not  merohanta'  accounta  within  the  statute. 

Since  9  Geo.  4.  c.  14.  no  delivery  of  goods,  unless 


426 


LIMITATIONS*  STATUTE  OF**(PAoKite  ash  AtUJlo^vuMiim  n  Bas). 


it  MDovat  to  »  payment,  can  be  adnitled  to  ter  Iht 
effect  of  the  Sutute  of  LiwiUtient.  G^Mdm  t«  Pfln 
^rid^f,  11  Law  J.  Rep.  (M.a.)  C.P.  161;  4kSa(y.a.) 
819. 

A  letter  in  the  following  tenna: — '^I  do  not 
deaire  that  you,  or  any  one  of  my  creditors  should 
lose  what  I  owe  them  ;  on  the  contrary,  it  is  very 
much  ipy  wish,  not  only  to  pay  my  debts,  but 
interest  upon  them  also,  if  I  can.  As  you  have 
mentioned  the  Limitations  Act,  I  answer  at  once 
by  saying  that  I  am  ready  to  put  it  out  of  my  power 
to  take  advantage  of  that  act,  and  I  will  imme* 
diately  give  you  my  note  for  whatever  amount  is 
due,  to  pay  you  now,  or  within  the  year.  It  is,  of 
course,  indispensable  that  the  exact  sum  I  owe  you 
should  be  fixed,  whether  you  accept  my  note  or  not 
....  Your  account  is  not  in  accordance  with  the 
estimate  on  which  you  agreed  to  do  the  work." 
The  letter  then  pointed  out  various  particulars  in 
which  the  account  appeared  to  the  writer  to  exceed 
the  estimate,  and  proceeded, — *'  Under  these  cir- 
cumstances, you  will  perhaps  say  what  deduction  you 
are  prepared  to  make,  and  I  shall  be  glad  of  it  if  it 
will  allow  me,  with  justice  to  my  other  creditors,  to 
give  my  note  for  the  amount..  ..I  cannot  move  a 
step  in  the  way  to  give  you  satisfaction  and  do 
justice  to  my  other  creditors,  until  the  sum  due  to 
you  be  ascertained  :** — Held,  sufficient  to  take  the 
case  out  of  the  Statute  of  Limitations.  Gardner  v. 
Macmahon,  llLawJ.Rep.(N.s.)Q.B.  297{  2G.&D. 
593. 

The  defendant,  being  indebted  to  the  plaintiff's 
estate,  upon  two  bills  of  exchange,  which  were 
overdue,  gave  the  following  written  promise  in  1 803 : 
**  I  herebv  debar  myself  of  all  future  plea  of  the 
Statute  of  Limitations,  in  case  of  my  being  sued 
for  the  recovery  of  the  amounts  of  the  said  bills, 
and  of  the  interest  accruing  thereon,  at  the  time  of 
my  being  so  sued ;  and  I  hereby  promise  to  pay 
them,  separately  or  conjointly,  with  the  full  amount 
of  legal  interest,  on  each  and  botli  of  them,  when- 
ever my  circumstances  may  enable  me  so  to  do, 
and  I  may  be  called  upon  for  that  purpose."  An 
action  was  brought  upon  this  agreement  in  1838, 
and  the  issue  was,  whether  a  right  of  action  accrued 
under  the  agreement  within  six  years.  It  appeared 
that  the  defendant  became  of  ability  to  pay  in  1825, 
but  there  was  no  evidence  to  shew  that  the  plain- 
tiff's intestate  was  aware  of  the  ability  until  1838, 
in  the  month  of  November  of  which  year  he  de- 
manded payment: — Held,  first,  that  no  demand 
was  necessary  beyond  the  bringing  of  an  action; 
and  secondly,  that  the  action  having  been  brought 
after  the  expiration  of  six  years  from  the  period  of 
the  defendant  having  become  of  ability  to  pay,  of 
which  the  plaintiff  was  bound  to  have  informed 
himself,  he  was  not  entitled  to  recover.  WcUera  v. 
Ttrftm,  Earl  of  Thanet,  1 1  Law  J.  Rep.  (n.b.)  Q.B. 
87;  2aB.771;  4  0.&D.  166. 

Indebitatus  assumpsit  Plea,  the  Statute  of  Limit- 
ations. The  plaintiff  put  in  evidence  an  account 
rendered  to  him,  by  the  banking  firm  of  A  &  Co., 
(of  which  defendant  was  a  partner)  signed,  within 
six  years  of  action  brought,  "A  &  Co.,"  but  not  by 
the  defendant,  and  whether  by  a  partner  or  a  clerk 
did  not  appear.  The  credit  side  of  this  account 
contained  three  items :  the  first,  dated  more  than 
six  years  before  action  brought,  was  *'  By  balance 


of  laat  aoomuilf"  the  last  imm^  tli»«ily  ooai 
within  six  yewt^  «r«i  "  fialtnae  of  \ 
at  eight  per  cent"    The  dehk  ude  if  4he 
ooDsiited  of  Tarioua  items  of 
bank  more  than  six  years  befioce  adioB 
and  two  only  within  the  six  ycais,  vis., 
and  petty  ohargea,"  and^ComnussioBOBi 
ments,"    and    the  balance  of  aeoomA 
brought  down,  for  which  theaetion 
Held,  first,  that  this  accomt,  so  mgned,  was  not  sa 
acknowledgment  in  writing,  signed  by  the  psily 
chai)geable  ther^y,  within  the  meaaing  ef  the  9 
Oeoh  4L  c.  14.  a.  1 ;  secondly,  that  it 
of  payment  within  six  years  i  lastly,  that  it 
proof  of  an  account  stated  between  the 
giving  the  plaintiff  a  new  cause  of  action, 
dent  of  the  original  debt.    Chrk  t. 
Law  J.  Rep.  (n.8.)  C.P.  133;  8Sc.(v.a.)  147. 
The  jiint  and  several  maker  of  a  proBiassty 
being  in  fact  a  surety  for  the  other  maker,  who  was 
dead,  and  of  whom  Mrs.  J  waa  exeoatiix,  wsote  the 
following  letter  to  the  attorney  for  the  payee,  in 
answer  to  his  applications  for  payment:-^** I  om 
in  receipt  of  your  letter  of  the  6th,  handed  me  this 
morning.    I  have  forwarded  it  to  Mrs.  J  with  a 
request  she  will  come  over  withont  delay  to  seCtk 
the  business.    May  I  beg  you  will  write  to  her  by 
the  first  post  to  press  payment,  and  what  she  msf 
be  short  I  will  assist  to  make  up.    I  send  yon  hs 
address :" — Held,  on  failure  of  payment  hy  Mi& 
J,  that  this  became  an  aheolute  promise  to  pqr  hy 
the  defendant,  sufficient  to  take  ttie  ease  out  of  the 
Statute  of  Limitationa.  Hmmphref»  v.  /met,  14  Lw 
J.  Rep.  (N.8.)  £xch.  254 ;  14  M.  &  W.  1. 

A  deed  was  ezeeuted  by  C  &  D,  redting  that  C 
was  indebted  to  D  in  various  sums,  but  that  tike 
precise  balance  was  not  yet  aaeertained,  and  dnt  G 
waa  willing  to  pay  to  D  the  balance  tliat  might  hs 
due  to  him,  "aueh  balance  to,  be  asoertained  ani 
paid  in  manner  hereinafter  mentioned."  It 
provided  for  submitting  the  accounts  to 
named  in  the  deed.  The  arbitrators  died 
they  made  their  award : — Held,  that  lliis 
an  absolute  promise  to  pay  the  amovnt  dne;  aad« 
therefore,  notwithstanding  that  clause,  tlieseiveiiBli^ 
coupled  with  extrinsic  parol  evidence  as  to  te 
amount,  were  sufiicient  to  take  the  case  ent  eC  ths 
operation  of  the  Statute  of  LimitationB. 

This  is  a  question  of  fact  to  be  determined  npon 
an  examination  of  the  whole inatrument  Ckeaigm^ 
Dolby,  10  Law  J.  Rep.  (n.8.)  £x.  £q.  21 ;  4  T.  ft  C 
238. 

A  mortgagee  in  possession  of  landa  at  Hendied 
having  received  from  the  grandfisther  of  tbe  in&nt 
heir  of  the  mortgagee  a  letter,  the  contenta  of 
did  not  appear,  wrote  in  answer  as  followa : — * 
coming  the  business  at  Hendred,  which  yon 
nearly  as  well  as  myself,  as  there  has  heoi 
kept  from  you,  which  I  am  very  willing  ta» 
if  your  granddaughter  is  of  age.  I  never  told 
any  otherways,  as  I  have  been  infonned  sh«  ie  lbs 
heiress  of  what  there  is.  The  difierencc  lenoC  worth 
much.  I  shall  hear  from  your  granddanghlBr  abet 
the  business:"— Held,  that  the  laat-mpntio— d 
letter  was  an  acknowledgment  of  the  heir's  right  Ie 
redeem  the  mortgage;  and  that  when  ahe  eenaeof 
age,  she  was  entitled  to  consider  hor  grandfather  as 
having  acted  aa  her  agent,  and  conaeqiienUy,  theft 
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dM  wcs  eatided  to  redeem  the  mortgage  at  any 
ttee  withiB  tirantyyeen  after  tiie  letter  waa  written. 
J^mtoek  T.  Bobey,  1 S  Sim.  402. 

A  mortgaged  an  eatate  to  B  for  1,000  yean.  B 
died,  having  bequeathed  the  mortgage  to  hia  widow. 
She  aiao  died  $  and,  in  1822,  her  peraonal  repreaen* 
tatiTva  entered  into  and  continued  in  poaaeaaion  of 
the  eatate  until  1888,  when  they  aold  and  aaaigned 
the  mortgage  to  C  who  entered  and  continued  in 
poaaoadon  until  1848,  when  A'a  heir  filed  a  bill  to 
ndoem,  on  the  groond  that  the  deed  of  aadgnmcnt 
reeiled  the  BMrtgage  and  oonveyed  the  term  to  C, 
BBlijeot,  expreaaly,  to  the  equity  of  redemption  of 
A  or  hia  legal  lepreaentatiTes : — Held,  Uiat  the 
deed  waa  not  auoh  an  aeknowledgment  of  the  mort* 
gagor'a  title  aa  to  nudce  the  estate  redeemable. 
Lmctu  ▼.  DmnJMn,  18  Sim.  584. 

The  legal  eflbct  of  acknowledging  a  debt  barred 
by  the  Statute  of  Lhnitationa,  ia  that  of  a  promiae  to 
pay  die  old  debt,  which  promiae  the  law  impliea 
ftom  the  acknowledgment,  and  for  which  the  old 
debt  ia  a  eonaideiation  in  law,  but,  if  the  piomiae 
la  fimited  to  pa3rment  of  the  old  debt  in  a  certain 
tnne,  or  in  a  particular  manner,  or  out  of  a  apeoifie 
fund,  the  creditor  can  claim  nothing  more  than  the 
promiae  giTcn  him,  for  the  old  debt  ia  revived  no 
further  than  aa  a  conaideration  for  the  new  promiae. 
mUps  V.  PkUipt,  8  Hare,  299. 

H  died  in  1811,  having  bequeathed  a  legacy  to  a 
woman  who  afterwards  married  the  plamtiffi  In 
December  1826,  the  two  executora  of  H  gave  the 
plaintiir  a  written  acknowledgment,  whereby  they 
aeporately  and  jointly  acknowledged  that  they  owed 
the  plaintiff  1601  for  the  legacy,  and  60L  for  in- 
tereat.  In  1885,  the  plaintifTs  wife  died.  Matters 
ef  bnaineaa  having  occnrred  between  the  plaintiff 
and  the  executora,  in  which  mutual  demands  and 
aeconnta  arose,  the  plaintifl^  in  September  1839, 
broQ^fat  his  action  against  Uie  executors  to  recover 
what  he  alleged  to  be  due  on  those  accounts,  in- 
eliidiBg  the  200(.  mentioned  in  the  memorandum, 
and  intereat  thereon.  In  thia  action  the  defendanta 
pleaded  aeparately,  and  one  of  them  paid  46/.  into 
court,  which  the  plaintiff  received,  and  abandoned 
the  action  aa  to  him.  The  plaintiff  then  filed  hia 
bill  againat  both  defendants  for  payment  of  the 
legacy,  and  in  defence  to  the  bill  the  defendants, 
amongst  other  things,  insisted  by  their  answers  on 
the  Statute  of  Limitations  (stat  3  &  4  Will.  4.  c.  27), 
and  that  the  action  was  a  bar  to  the  demand  in 
equity : — Held,  first,  that  the  written  memorandum 
amounted  to  an  acknowledgment  taking  the  claim 
to  the  legacy  out  of  the  operation  of  the  atatnte. 

In  order  that  an  acknowledgment  may  have  the 
clieet  of  taking  a  demand  out  of  the  operation  of 
the  Statute  of  Limitations  (stat.  3  &  4  Will  4.  c.  27) 
ibe  acknowledgment  must  appear  to  have  been  made 
with  a  view  of  rendering  the  party  making  it  liable 
to  the  demand,  and  it  must  have  been  made  to  the 
party  entitled  to  make  the  demand.  Therefore, 
where  a  bill  was  brought  against  two  executors  for 
payment  of  a  legacy  be<fueathed  to  the  plaintiff* a 
#ifc,  and  for  anreara  of  interest  accrued  since  her 
death,  and  the  plaintiff,  with  a  view  of  taking  his 
demand  for  interest  out  of  the  operation  of  the 
42nd  section  of  the  statute,  relied  on  certain  letters 
written  by  one  of  the  executors  to  his, the  plaintiff's, 
tttoraey :— Held,  firat,  that  the  letters  had  not  the 


cAet  aaeiibed  to  them  by  the  plaiatifl^  becanae 
they  had  been  written  by  the  party,  not  for  the 
pnrpoaa  of  charging  himaelf,  but  of  throwing  the 
Durden  of  payment  on  the  oo>execQtor.  Seoondlyy 
that  even  if  diey  had  been  written  fair  the  pnipoee 
of  charging  himaelf,  it  waa  queationable  whether 
they  wmild  avail  the  pUnntifi^  inaamueh  aa  they 
were  written  before  the  plaintiff  had  taken  out  1e^ 
ten  of  adminiatntion  to  hia  wife.  H6tttmdy,CUtrk9f 
IY.&C0U.C.C.I6I. 

(D)  Pabt  Path  AWT. 

If  a  payment  may  have  been  made  by  a  party 
paying  to  the  credit  of  an  account  due  to  himself, 
or  with  the  intention  of  satisfying  the  whole  of  the 
demand,  against  him,  it  is  not  sufficient  to  bar  the 
Statute  of  Limitations ;  there  must  be  a  distinct 
admission  of  an  existing  debt,  of  which  the  pay- 
ment was  a  payment  in  part 

The  plaintiff,  an  attomev,  had  transacted  profea- 
sional  business  for  the  defendant,  in  1827,  and 
several  subsequent  years.  In  July  1832,  the  plain- 
tiff as  the  solicitor  concerned  on  a  lunacy  inquiry, 
wrote  to  the  defendant,  who  had  attended  the  in- 
quirv  as  a  witness,  te  know  what  his  expenses  were 
on  that  occasion.  The  defendant,  in  answer,  told 
the  plaintiff  to  allow  him  what  was  usual,  and  place 
the  same  to  his  (the  defendant's)  account.  In  March 
1833,  the  plaintiff  wrote  to  the  defendant,  inform- 
ing him,  that  the  aums  allowed  him  were  22. 2s.  and 
lOf.  6d,f  and  inclosing  receipts  for  the  defendant's 
signature,  and  concluded  thus : — "  I  will  give  you 
credit  for  the  sums  in  my  account  against  you, 
ajrreeahly  to  your  note  on  the  21st  of  July  last" 
Inie  receipts  were  returned  signed  by  the  defendant, 
and  the  money  subsequently  paid  to  the  plainti^ 
upon  his  producing  tnem.  In  1838,  the  plaintiff 
delivered  to  the  defendant  a  bill  of  costa,  amounting 
to  289^  The  firat  item  was  in  1827,  and  the  two 
last  were  charges  for  SI.  and  5^,  cash  lent  in  1830 
and  1831,  the  remainder  of  the  bill  being  for  pro* 
fessional  business.  An  action  on  this  bill  was  com- 
menced in  January  1 839 : — Held,  that  the  lettera 
were  not  sufficient  evidence  of  the  21 2s.  and  10c.  6<2. 
having  been  paid  in  part  discharge  of  the  debt  for 
which  the  action  was  brought,  so  as  to  take  the  case 
out  of  the  Statute  of  Limitations,  as  to  any  part  of 
the  demand.  Waugh  v.  Cope,  10  Law  J.  Rep.  (m.8.) 
Exch.  145  ;  6  M.  &  W.  824. 

A  mere  verbal  acknowledgment,  within  six  yean, 
of  payment  of  part  of  a  debt,  is  not  sufficient  under 
the  statute  9  Geo.  4.  c.  14.  s.  1,  to  take  the  case  out  of 
the  Statute  of  Limitations.  Maghee  v.  O'Neill  10 
Law  J.  Rep.  (n.s.)  Exch.  326 ;  7  M.  &  W.  531. 

In  an  action  on  a  promissory  note  by  payee 
against  maker,  the  note  when  produced  waa  found 
to  bear  an  indorsement  as  follows : — "  4th  August 
1837.  Received  of  John  Seville,  61.  +  Betty  East- 
wood." There  was  no  attestation,  no  evidence  of 
any  payment,  nor  any  proof  that  the  cross  waa  made 
by  the  plaintiff  Betty  Eaatwood ;  but  the  whole  of 
the  indorsement,  except  the  cross,  waa  proved  to 
be  in  the  handwriting  of  the  defendant,  John  Sa^ 
ville : — Held,  that  the  indorsement  was  notevidenoe 
of  part  payment  so  at  to  take  the  case  ont  of  the 
Statute  of  Limitationa  Eastwood  v.  SamUe^  11  Law 
J.  Rep.  (n.8.)  Exch.  883 ;  9  M.  &  W.  615. 

Part  payment  of  a  note,  by  one  of  several  drawers. 
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after  the  oommencement  of  an  action  upon  it,  will 
not  support  the  action  in  answer  to  a  plea  that  the 
cause  01  action  did  not  accrue  within  six  years. 
Bateman  y.  Pinder,  11  Law  J.  Rep.  (n.8.)  Q.B. 
281 ;  3 as. 574;  2  G.  &  D.  790. 

N  mortgaged  certain  property  to  D  for  800/.,  and 
covenanted  for  the  payment  of  principal  and  inter- 
est He  also  g^ve  to  D,  as  a  collateral  security,  a 
promissory  note  for  601,  made  jointly  hy  himself 
and  F,  and  payable  with  lawfol  interest  on  de- 
mand:— Held,  in  an  action  on  the  note  against 
F,  that  the  payment  hy  N  of  interest  on  the 
800/.,  by  half-yearly  payments  of  7L  10«.,  kept  the 
collateral  security  aliye,  and  preTcnted  the  operation 
of  the  Statute  of  Limitations.  Dotaling  v.  Ford, 
12  Law  J.  Rep.  (n.8.)  Ezch.  842;  11  M.  &  W.  829. 

A,  B,  &  C,  partners,  dissolved  partnership  in 
1832,  being  at  that  time  indebted  on  the  partner- 
ship account  to  £  and  F.  In  1 885,  A  and  B  requested 
E  and  F  to  sue  all  the  late  partners  for  the  debt,  and 
stated,  that  if  they  were  sued  alone,  they  would 
plead  the  Statute  of  Limitations.  In  1889,  more 
than  six  years  after  any  payment  or  acknowledg- 
ment on  account  of  the  debt,  C  made  a  payment  on 
account  of  it,  and  shortly  afterwards,  a  fiat  in  bank- 
ruptcy issued  against  him.  To  huUbUtUus  astump- 
tit  afterwards  by  E  and  F  against  A  and  B  to  recover 
the  debt,  they  pleaded  actio  wm  aeeretrit  ir\fra  sex 
annotf  and  the  jury  found  that  the  payment  was 
actually  made  by  C,  but  with  a  fraudulent  intent, 
and  in  concert  with  £  and  F : — Held,  that  the  pay- 
ment by  C  was  a  sufficient  acknowledgment  to 
revive  the  debt  against  A  and  B,  though  made  after 
the  dissolution  of  the  partnership,  and  more  than 
six  years  after  any  acknowledgment  of  the  debt 
Goddard  r.  Ingram,  12  Law  J.  Rep.  (n.s.)  Q.B.  9  ; 
SaB.  889;  8  6.  &D.4d. 

In  an  action  by  a  plaintiff  as  a  payee  of  a  pro- 
missory note  for  80o£  against  the  defendants,  as 
surviving  executors  of  William  P,  the  maker,  the 
plainti^  to  take  the  case  out  of  the  Statute  of  Limi- 
tations, proved  that  he  had  been  supplied  by  Joseph 
P,  the  deceased  executor,  with  malt  and  other  arti- 
cles, and  he  put  in  evidence  an  account  between 
them,  signed  "  Settled,  Joseph  P,"  on  one  side  of 
which  the  plaintiff  was  charged  with  various  quan- 
tities of  malt,  and  on  the  other  side  had  credit  for 
payments,  there  being  amongst  others  the  following 
Item:  ''To  one  year's  interest  15/.": — Held,  first, 
that  this  settlement  of  account  was  evidence  of  pay- 
ment of  the  15/.  by  Joseph  P,  but  not  in  his  repre- 
sentative character. 

SenM^'-per  Parke,  B, — ^That  payment  by  one 
executor  will  not  take  the  case  out  of  the  Statute  of 
Limitations  as  against  a  co-executor.  ^5/0y  v. 
WaUon,  13  Law  J.  Rep.  (n.8.>  Exch.  122 ;  12  M.  & 
W.  510. 

(E)   PLBADINQ  AMD  EviDENGB. 

A  plea  that  the  supposed  causes  of  action  did  not 
accrue  within  six  years,  frc,  is  a  sufficient  confes- 
aion  of  the  causes  of  action  on  special  demurrer. 
Btnettt^yr.Buuell,  12  Law  J.  Rep.  0^.8.)  Exch. 
176 ;  10  M.  &  W.  865  ;   1  Dowl.  P.C.  (n.s.)  950. 

Assumpsit  on  a  special  agreement  to  supply  the 
plaintiff  with  500  hogsheads  of  beer,  within  twelve 
months  after  the  date  of  the  agreement  Breach, 
that  defendant  did  not  supply  the  plaintiff  with 


beer,  according  to  the  agreement  The  objecdm 
not  being  pointed  out  by  specisl  demurrer,— HeM, 
that  the  declaration  was  not  bad  for  want  of  aa 
averment  that  the  defendant  did  not  within  twelve 
months  from  the  date  of  the  agreement  supply  the 
beer ;  also,  that  the  objection  was  cured  bf  a  }An 
of  the  Statute  of  Limitationa.  Feumm  v.  Animm 
14  Law  J.  Rep.  (m.s.)  aB.  282. 

In  debt  against  an  executor  for  a  legacy,  vlueh 
it  was  alleged  he  was  by  agreement  with  the  legatee 
to  retain  and  pay  interest  upon  it,  the  defeadaat 
pleaded  the  Statute  of  Limitations.  It  wss  propoied 
to  take  the  case  out  of  the  Statute  of  LzmitMioBs, 
by  putting  in  letters  written  by  the  defendant's  sn 
who  assisted  him  in  his  trade,  and  rsoeived  forUn 
money  due  to  him  in  the  war  of  his  bnsmeis  ai  a 
shoe  manufacturer : — Held,  that  though  this  vooM 
be  good  evidence  to  shew  that  the  son  «u  bis 
father's  agent  in  matters  relating  to  the  fatbei't 
trade,  it  was  not  such  evidence  of  agency  ss  vooM 
render  the  letters  of  the  son  admissible  in  evidcMe 
in  this  case.  WhiUhtmte  v.  Abberief,  1  Car.  &  K.  641 

The  plaintiff,  on  a  replication  of  the  Statote  ef 
Limitations,  to  a  plea  of  set^^ifl^  cannot  on  the  trial 
reduce  the  amount  of  the  set-off  by  shewing  pay- 
ment of  part;  the  payment  of  part  ought  to  hare 
been  replied.    Moore  v.  Wood,  2  II.  &R.407. 

An  ejectment  bill  filed  in  1842,  stated  that  the 
plaintiff's  alleged  right  to  Uie  land  accrued  in  1811, 
that  a  bill  had  been  filed  in  1824to  recover  the  pra- 
perty,  and  that  an  ejectment  had  been  brooght  in 
1882,  which  was  stayed  until  the  plaintiff  had  fai 
the  coata  of  a  former  ejectment,  but  it  did  ootalali 
the  result  of  the  suit  or  action : — Held,  that  it  moil 
be  inferred  that  they  bad  foiled,  and  that  they  (M 
not  prevent  the  operation  of  the  Statute  of  limi- 
tations.   Bawtptoit  V.  Birekallf  5  Bea.  67. 


LOADED  ARM. 

A  rifle  which  is  loaded,  but  which  for  wast  ef 
proper  priming  will  not  go  ofi^  is  not  a  "  loaded  am" 
within  the  stat  1  Vict  c  85.  s.  3 ;  and  the  poiatng 
a  rifle  thus  circumstanced  at  a  person,  and  puUiog 
the  trigger  of  it,  whereby  the  oock  and  hanscr 
were  thrown,  and  the  pan  opened,  will  net  wannst 
a  conviction,  either  of  felony  under  the  8rd  aeetida, 
or  of  assault  under  the  Uth  section  of  the  sUt 
1  Vict  c  85. 

It  is  an  assault  to  point  a  loaded  pistol  at  say 
one ;  but  not  an  asssult  to  point  a  pistol  at  another, 
which  is  proved  not  to  be  so  loaded  as  to  be  able  Is 
be  dischaxged.    Begwa  v.  Jamet^  1  Car.  &  K*  530. 


LOAN  SOCIETIES. 

The  3  &  4  Vict.  o.  110.  continued  to  the  1st  ef 
August  1843  by  5  Vict  o.  5  ;  20  Law  J.  Stat  7. 

Further  continued  to  1st  of  August  1844  by  5  &  7 
Vict  c.  41 ;  21  Law  J.  Stat  8^ 

Further  continued  to  1st  of  October  1845  by  7  k 
8  Vict  c  54  $  22  Law  J.  Stat  121. 

Furtheroontinuedto  Istof  October  1846  by  8  ft9 
Vict  c.  60;  23LawJ.Stat284. 

Under  section  8.  of  5  ft  6  WUL  4.c  28.  aa  aetioa 
does  not  lie  by  the  treasurer  for  the  tine  being,  upon 
a  note  given  to  secure  a  loan.  The  mode  of  pr»- 
ceeding  is  by  application  to  Justices,  u  prorulcd 
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for  in  tkat  Mction.    Tiwrnu  ▼.  mUmmit  11  Law  J. 
iUp.(N.&)aB.210;  3Q.B.413;2G.&D.621. 

The  pioTiaions  in  the  Loan  Societies  Acts,  5  &  6 
Will.  4.  c  23,  and  8  &  4  Vict,  c  110,  enabling  the 
trustees  to  recover  the  amount  of  loans  in  a  sum* 
nary  way  before  Justices  of  the  Peace,  do  not  take 
away  the  jurisdiction  of  the  courts  of  eommon  law. 
Atbtm  ▼.  Pik9, 1 1  Law  J.  Rep.  (x.a.)  C.P.  266  {  4  M. 
&G.421;  5Se.(H.8.)24L 

To  debt  upon  a  promissory  note,  defendant 
pleaded,  in  substance,  that  plaintifEs  were  trustees 
ef  a  loan  society ;  that  he  signed  the  note  as  surety 
for  money  lent  by  the  society  to  T ;  that  it  was,  at 
the  titne  of  lending  the  money  and  making  the  note, 
agreed  in  writing  between  plaintifi,  defendant  T, 
and  the  society,  that  if  T  should  make  default  in 
repayment,  notice  in  writing  should  be  siren  to  the 
defendant,  before  legal  proceedings  should  be  taken ; 
but  that  no  notice  was  given  him  of  Ps  default :-. 
Held,  that  this  plea  was  not  supported  by  proof 
that  a  book  containing  the  printed  roles  of  the 
society,  (among  oAers,  one  "  upon  default  by  the 
borrower,  the  sureties  will  be  written  to,  and  if  the 
money  be  not  paid,  according  to  such  letter,  pro- 
ceedings will  be  tsJcen,)  was  handed  to  T  (and  !#• 
deducted  ibr  it)  at  the  time  the  money  was  lent,  and 
before  the  defendant  had  signed  the  note,  the  book 
being  unsigned,  and  the  note  not  purporting  to  refer 
to  it  Br^wn  v.  LangUy,  1 2  Law  J.  Rep.  (x.b.)  C.P. 
62 ;  4  M.  &  0. 466 ;  6  Sc  (N.8.)  249. 

Where  a  promissory  note  was  given  as  a  security 
Ibr  a  loan,  to  the  trustees  of  a  loan  society,  under  6 
&  6  WilL  4.  c.  23,  before  the  inrolment  of  the  rules, 
but  after  the  transcript  of  such  rules  had  been  certi- 
fied by  the  barrister  and  returned  by  him  to  the 
society  :^-Held,  that  the  note  was  taken  under  the 
provisions  of  the  act,  and  that  the  trustees  were 
entitled  to  sue  on  it,  the  rules  having  been  inrolled 
before  action  brought 

Held,  also,  that  the  note  was,  by  the  7th  section 
ef  the  act,  exempt  from  stamp  duty.  Bradtunn  v. 
frUlbrtad,  12  Law  J.  Rep.  (n.8.)  C.P.  218;  5  M.  & 
G.439;  6Sc.(ii.s.)233. 

To  ao  action  by  the  payee  against  the  maker  of  a 
promissory  note,  the  defendant  pleaded  that  the 
note  was  made  by  him  jointly  and  severally  with| 
and  as  surety  for  A,  to  secure  the  repayment  of  a 
loan  of  20i.,  advanced  by  a  certain  loan  society  to 
A ;  that  the  loan  was  advanced  by  the  society  in  the 
ordinary  way  of  business ;  that,  according  to  the 
rules  of  the  society,  it  was  to  be  repaid  by  weekly 
instalments;  that  discount  to  the  amount  of  2s, 
in  the  pound,  and  no  more,  was  to  be  charged  by 
the  society  to  A ;  that  the  society  wrongfully  and 
frandulently,  and  contrary  to  the  said  rules,  and 
without  the  defendant's  consent,  deducted  from  the 
said  loan  a  larger  sum  of  money  than  at  the  rate  of 
2«.  in  the  pound,  to  wit,  the  sum  of  12*. : — Held, 
that  the  surety  was  liable.  Brown  v.  WUkmnn,  13 
LawJ.Rep.(N.s.)£xch.302;  13M.&W.14. 

A  aociety  established  for  the  purpose  of  lending 
the  money  nused  by  the  oontributions  of  its  mem- 
hers  to  the  members  themselves,  is  not  a  friendly 
society  within  the  statutes  10  Geo.  4.  c.  &6,  and  4  3r  5 
Will.  4.  c  40.  Rtgmaw.Seott,  13  Law  J.  Rep.  (v.8.) 
M.C.  70;  1  Dowl  &  L.  P.O.  212. 


LOCAL  ACT. 
[See  Ratb—- Tbmdeb  ov  Amends.] 


LORD'S  ACT. 
[See  PB.1SOH8S.] 


LOTTERIES. 

The  6  &  7  Will.  4.  c.  66^  for  preventing  the  adver- 
tising of  foreign  and  other  illegal  lotteries,  amended, 
and  certain  actions  commenced  under  the  provi- 
sions of  that  act  discontinued  by  8  &  0  Vict  c  74  ; 
23LawJ.Stat262. 


LUNATIC. 

[See  Baron  and  Fsms,  Wife,  Lunacy  of— 
Imsanitt— Poor,  Settlement— Practice,  Pro- 
cess.] 

(A)  In  axNBRAL. 
(fi)  Committer. 

(C)  Commission  AND  Practicb. 

(D)  Fees  payable  in  Lunacy. 


The  practice  and  course  of  proceeding  under 
commissions  in  the  nature  of  writs  de  iunaiice  in-' 
qtdrendo  altered  and  amended  by  5  &  6  Vict  c  84 ; 
20  Law  J.  Stat  App.  i. 

The  laws  relating  to  houses  licensed  by  the 
Metropolitan  Commissioners  and  Justices  of  the 
Peace  Ibr  the  reception  of  insane  persons,  amended 
and  continued  for  three  years,  and  the  inspection  of 
county  asylums  and  public  hospitals  for  the  recep- 
tion of  insane  persons  provided  for,  by  5  &  6  Vict. 
c87;  20  Law  J.  Stat  306. 

The  regulation  of  the  care  and  treatment  of  luna- 
tics provided  for  by  8  &  9  Vict  c  100 ;  repealing  2 
&  3  WilL  4.  c.  107, 8  &  4  Will.  4.  c.  64, 5  &  6  Will.  4, 
c  22, 1  &  2  Vict  c.  73,  5  Vict  c  4,  and5  &  6  Vict 
c.87i  23  Law  J.  Stat  42L 

The  laws  for  the  provision  and  regulation  of 
lunatic  asylums  for  counties  and  boroughs,  and  for 
the  maintenance  and  care  of  pauper  lunatics  in 
England,  amended  by  8  &  9  Vict  c.  126 ;  23  Law 
J.  Stetfill. 

(A)  In  general. 

The  office  of  clerk  of  the  custodies  of  idiots  and 
lunatics  made  to  cease  from  the  first  day  of  Michael- 
mas term  1842.  Orders  of  27th  of  October  1842, 1. ; 
12  Law  J.  Rep.  (n.8.)  Ch.  7 ;  3  Bea.  Izix. ;  1  Ph. 
xxxix. 

Notwithstanding  a  party  accused  did  an  act 
which  was  in  itself  crimmal,  under  the  influence  of 
insane  delusion,  with  a  view  of  redressing  or  aveng- 
ing some  supposed  grievance  or  injury,  or  of  pro- 
ducing some  public  benefit,  he  is,  neverthelessi 
pvnishable  if  he  knew  at  the  time  that  he  was  act* 
ing  contrary  to  law. 

If  the  accused  was  conscious  that  the  act  was 
one  which  he  ought  not  to  do,  and  if  the  act  was 
at  the  same  time  contary  to  law,  he  is  punishable. 
In  all  cases  of  this  kind,  the  jurors  ought  to  be 
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told  that  every  man  U  presumed  to  be  sane,  and  to 
possess  a  sufficient  degree  of  reason  to  be  respon- 
sible for  his  crimes,  until  the  contrary  be  proved  to 
their  satisfaction  ;  and  that  to  establish  a  defence 
on  the  ground  of  insanity,  it  must  be  clearly  proved 
that  at  the  time  of  committing  the  act  the  party 
accused  was  labouring  under  such  a  defect  of  reason, 
from  disease  of  the  mind,  as  not  to  know  the 
nature  and  quality  of  the  act  he  was  doing,  or  as 
not  to  know  that  what  he  was  doing  was  wrong. 

That  a  party  labouring  under  a  partial  delusion, 
must  be  considered  in  the  same  situation,  as  to  re- 
sponsibility, as  if  the  &cts  in  respect  to  which  the 
delusion  exists  were  reaL 

That  where  an  accused  person  is  supposed  to  be 
insane,  a  medical  man,  who  has  been  present  in 
court,  and  beard  the  evidence,  may  be  asked,  as  a 
matter  of  science,  whether  the  facts  stated  by  the 
witnesses,  supposing  them  to  be  true,  shew  a  state 
of  mind  incapable  of  distinguishing  between  right 
and  wrong.    M^Naughtoii's  case,  10  C .  &  F.  200. 

Where  the  committees  of  a  lunatic  had  been  au- 
thorized by  the  Court  to  raise  money  by  a  mortgage 
of  his  estate,  but  were  unable  to  do  so,  in  conse- 
quence of  some  of  the  title  deeds  being  in  the  hands 
of  solicitors  who  claimed  a  lien  upon  them,  but  the 
items  of  their  accounts  were  disputed,  the  Court 
ordered  that  the  mortgagee  should  be  at  liberty  to 
pay  to  the  committees  a  sufficient  sum  to  discharge 
the  lien  on  the  title  deeds,  without  prejudice  to  their 
right  to  have  the  accounts  investigated.  In  re 
Davies,  12  Law  J.  Rep.  (n.8.)  Ch.  456. 

The  law  will  raise  an  implied  contract,  and  give 
a  valid  demand  or  debt  against  the  lunatic  or  his 
estate,  for  monies  expended  for  the  necessary  pro- 
tection of  his  person  and  estate.  WiUiams  v.  Went- 
worth,  5  Bea.  325. 

An  annuity  of  lOOZ.  directed  to  be  paid  to  the 
wife  and  son  of  a  supposed  lunatic,  without  refer- 
ence to  the  Master.  Conduit  v.  Soane  (In  re  Gaudy), 
5M.  &Cr.  in. 

An  annuity  allowed  out  of  the  income  of  the 
lunatic's  estate  as  a  retiring  pension  to  an  old  per- 
sonal servant  of  the  lunatic,  who  was  obliged  to 
retire  froni  his  service  by  reason  of  age  and  infirmity. 
In  re  Earl  rf  Carytfort,  1  Cr.  &  P.  76. 

The  Court  has  jurisdiction  to  issue  a  commission 
of  lunacy  against  an  alien  residing  in  this  country. 
In  re  BariaHneki,  13  Law  J.  Rep.  (n.8.)  Ch.  Q9. 

The  Court  will  not  increase  the  allowance  of  a 
lunatic,  on  the  ground  of  there  being  illegitimate 
children  of  a  deceased  brother  of  the  lunatic,  to 
whose  support  the  lunatic  would  probably  have  con- 
tributed, if  not  in  a  state  of  incapacity.  In  re  Orove, 
18  Law  J.  Rep.  (n.s.)  Ch.  262. 

Where  the  will  of  a  lunatic  had  been  admitted 
to  probate,  the  Court,  upon  the  petition  of  the  exe- 
cutrix, ordered  a  fund  in  court,  belonging  to  the 
lunatic's  estate,  to  be  transferred  to  trustees  to  be 
approved  by  the  Commissioner,  and  to  be  held  by 
them  upon  the  trusts  of  the  will,  although  such 
will  was  made  after  the  time  from  which  the  testator 
had  been  found  by  inquisition  to  have  been  of  un- 
sound mind.  In  re  Garden,  13  Law  J.  Rep.  (n.8.) 
Ch.  439. 

(B)  COHMITTEB. 

The  Commiisioner  may  enlarge  the  timA  lor  com- 


piecing  the  aeenrity  of  the  oonuniaee.  Qrden  ef 
27th  October,  1842,  XII.,  12  Law  J.Bep.(nA)Ch. 
8;  SBea-lxxdi.;  lPh.xlui. 

The  committee's  accounts  may  be  taken  without 
a  special  order.    Ibid.  Order  XIV.,  Ibid. 

Semble-^The  committee  of  a  lunatic  has  not  pows 
to  vary  or  exchange  debts,  or  alter  oontractsentend 
into  by  the  lunatic,  they  being  merely  officers  of  tbe 
court  Ex  parte  Parker  r«  Stockt,  11  Law  J.  Bef. 
(n.8.)  Bankr.  26 ;  2  M.  D.  &  D.  511. 

The  sureties  of  a  committee  of  a  lonatic  an 
liable  to  pay  not  only  any  balance  fbnnd  doe  from 
him,  but  also  the  costs  and  expenses  ineufed  in 
consequence  of  his  neglecting  to  obey  the  otden  if 
the  Court  for  the  payment  of  such  bslanoe^  and  that, 
although  tliey  may  not  be  informed  till  aftenrstds 
of  the  default  on  the  part  of  the  committees  In  n 
Loekey,  14  Law  J.  Rep.  (si.b.)  Ch.  164. 

(C)  Commission  and  Pbactice. 

All  inquiries  and  matters  connected  with  luastics 
heretofore  usually  referred  to  the  Kasters  of  the 
High  Court  of  Chancery  (except  inquiries  nnder  1 
Will.  4.)  to  be  hereafter  referred  to  the  Comniit- 
sioners  in  Lunacy.  Orders  of  27th  of  Octobo', 
1842,  II.,  12  Law  J.  Rep.  (N.8.)  CSh.  7;  SBea.lm; 
1  Ph.  xxxix. 

All  inquiries  in  lunacy  now  pending  before  anj 
of  the  Masters  in  Ordinary  in  Chaiwery  (except 
inquiries  under  1  WilL  4,  and  where  otherwin 
in  these  orders  specially  directed)  to  be  tranifored 
to  the  Commisaioners  in  Lunacy.    Ibid.  Order IIL 

All  deeds,  &c  left  or  deposited  in  the  offices  ef 
the  Masters  in  Ordinary  in  Chanoeiy  be  deUvend 
to  the  Commissioners  in  Lunacy,  or  to  some  perm 
by  them  authorised  to  reqeive  the  same.  Ibid. 
Order  IV. 

Certain  acts,  &c.  heretofore  done  in  the  execationef 
the  office  of  clerk  of  the  custodies  are  to  be  dsoc 
by  the  Commissioners  in  Lunacy.    Ibid.  Order  VI. 

All  other  acts,  &c.  (except  those  mentioned  in  the 
6th  Order)  heretofore  done  in  the  execution  of  the 
office  of  clerk  of  the  custodies  are,  until  fbiiher 
order,  to  be  (so  far  as  shall  be  neoeaaaiy)  done  by 
the  Secretary  of  Lunatics.    Ibid.  Order  VIIL 

The  matter  of  each  lunacy  is,  for  the  purpose  flf 
the  inquiries  hereby  authorised,  considered  as  le- 
ferred  to  the  Commissioners  in  Lunacy  £rom  thi 
date  of  the  inquisition.    Ibid.  Order  IX. 

The  Commissioners  are  to  inquire  and  report 
without  speeial  order  as  to  the  heir-at-law,  nexUof* 
kin,  the  situation  of  the  lunatic,  the  nataie  sf  tiie 
lunacy,  and  as  to  his  committee,  fortune  and  maie* 
tenance,  and  also  as  to  the  provisional  managemesi 
and  maintenance  until  a  committee  be  appomted. 
Ibid.  Orders  X.,  XL 

Commissioner  may  also  inquire  without  tpoad 
order  as  to  the  management,  &c.  of  the  Innstie't 
property.    Ibid.  Ord^  XIII. 

Commissioner  may  determine  what  parlies  are  ts 
attend  prooeedings  before  him.  He  may  naike 
separate  reports  and  state  special  cirenmstaBcei. 
Ibid.  Orders  XV.,  XVI. 

Orders  in  lunacy  are  not  to  contain  the  statcmeBli 
in  the  petition  or  the  Commissionex's  report,  except 
the  prayer  and  finding.  The  original  petition  it  to 
be  filed  with  the  Secretary  of  Lunatics.  Ibii 
Order  XVII. 
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The  Above  Orders  Uke  effect  from  the  Ut  day  of 
MichadlnuiB  term,  1842.    Ihid.  Order  XX. 

The  ComTnissioners  shall  jointly  or  severally  fix 
times  within  which  committees  and  receivers  are  to 
deliver  in  and  pass  the  accounts  and  pay  and  lay  out 
balances,  and  m  case  of  their  default  shall  disallow 
their  salariea  and  charge  them  with  interest  at  SL 
per  cent^  and  when  their  sureties  are  dead  or  in* 
solvent,  shall  fix  a  time  for  their  giving  new  security, 
and  in  case  of  their  default  shsll  inquire  and  report 
who  are  proper  persons  to  he  appointed  in  their 
place.  The  Commisaioners  may  certify  the  default 
of  the  committee  or  the  receiver.  See  Order  of  1  oth 
of  April  1844, 18  Law  J.  Rep.  (n.s.)  Ch.  374;  5  Bea. 
xxix. 

Leave  to  traverse  an  inquisition  of  lunacy 
if  applied  for  by  the  party  himself  who  has  been 
found  a  lunatic  u  a  matter  of  right  But  sembU — 
The  allowance  of  a  sum  of  money  out  of  the  estate 
of  the  party  so  found  lunatic  towards  defraying  the 
expenses  of  the  traverse  is  subject  to  the  Lord 
Chancellor's  discretion.  In  re  Bridge,  10  Law  J. 
Bep.  (n.8l)  Ch.404;  1  Cr.  &  P.  388. 

Upon  a  reference  in  lunacy,  it  was  found  and  re- 
ported that  the  sum  of  413/.  14t.  was  due  to  A  B 
lor  the  maintenance  of  the  lunatic,  and  necessaries 
supplied  by  him  to  the  lunatic  during  his  lunacy. 
The  heir-at-law  and  next-of-kin  of  the  lunatic  had 
notice  of  and  was  present  at  the  proceedings  under 
the  reference. 

Before  A  B  received  payment  of  the  sum  of 
418/.  14s.,  or  any  pari;  of  it,  the  lunatic  died  intes- 
tate, and  it  having  been  ascertained  that  his  personal 
eatate  had  been  exhausted,  A  B  instituted  a  creditor's 
amt  against  the  heir-at-law  for  payment  of  his  debt 
ont  of  the  real  estate  of  the  lunatic : — Held,  that 
the  heir-at-law  was  bound  by  the  proceedings  in 
lunacy,  and  that  A  B  had  established  a  sufficient 
pHmd  facie  caae  to  entitle  him  to  a  reference  to  the 
Master  to  inquire  and  find  whether  any  debt  was 
due  to  biro  fh>m  the  estate  of  the  lunatic.  Went- 
worth  V.  Tuhb,  12  Law  J.  Rep.  (n.8.)  Ch.  61 ;  affirm- 
ing a.  c.  1  Y.  &  Coll.  C.C.  171. 

Where  a  commission  of  lunacy  issued  against  a 
lady,  who  was  the  daughter  of  a  Russian  nobleman 
by  ao  English  lady,  and  who  had  always  resided  in 
RngUuid,  the  carriage  of  the  commission  was  given 
to  the  maternal  aunt  of  the  lunatic  in  preference  to 
her  half-brother,  who  was  an  alien,  although,  if 
the  lunacy  was  not  shewn  to  have  begun  before  a 
particular  time,  the  aunt  would  be  benefited  by  a 
will  made  by  the  lunatic;  but  leave  was  given  for 
the  brother  to  attend  the  execution  of  the  commis- 
sion, and  to  produce  and  cross-examine  witnesses. 
In  re  JBariatituki,  13  Law  J.  Rep.  (n.s.)  Ch.  69. 

Where  two  petitions  are  presented,  one  praying  for 
the  confirmation  of  the  Commissioner's  report,  ap- 
pointing a  committee,  and  the  other  petition  op- 
posing the  report,  and  praying  for  the  appointment 
of  another  committee,  the  counsel  who  appear  for  the 
firat  petition  are  entitled  to  begin.  In  re  Baria- 
Untki^  18  Law  J.  Rep.  (n.b.)  Ch.  386. 

Semble — That  a  petition  for  superseding  a  cem« 
noiaaion  of  lunacy  will  not  lie,  unless  the  lunatic  is 
penonally  in  court,  or  in  such  a  situation  that  per- 
sona appointed  by  the  Great  Seal  can  have  an 
opportunity  of  examining  him. 

Whether  such  a  personal  examination  would  be 
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necessary  in  case  the  lunatic  escapes  to  a  foreign 
country,  and  is  declared  sane  by  a  court  there  of 
competent  authority,  quare.  In  re  Dyce  Sombre f  IS 
Law  J.  Rep.  (n.s.)  Ch.  335. 

Where  a  mortgagee  presented  a  petition  against 
the  issuing  of  a  commission  of  lunacy,  praying,  in 
tlie  alternative,  that  if  the  commission  issued,  she 
might  be  at  liberty  to  attend  it,  the  Court  refused 
the  prayer  of  the  petition,  unless  she  consented  to  be 
bound  by  the  result  of  the  inquiry.  In  re  Watts, 
14  Law  J.  Rep.  (N.fi.)  Ch.  241. 

(D)  Fees  fatabls  in  Lvvkqy. 

Until  further  order,  the  clerks  to  the  Commis- 
sioners are  to  receive  for  business  done  in  the  Com* 
missioners'  office,  the  like  fees  to  those  for  the 
time  being  receivable  by  the  clerks  to  the  said  Mas- 
ters for  the  like  business,  such  fees  to  be  accounted 
for  as  there  mentioned.  Orders  of  the  27th  of  Octo- 
ber 1842,  v.,  12  Law  J.  Rep.  (n.b.)  Ch.  7 ;  3  Bea. 
Ixx.;   1  Ph.  x1. 

Clerks  of  the  Commons  are,  until  further  orders, 
to  take  and  receive  for  business  done  under  the  6th 
Order,  the  like  fees  to  those  heretofore  received  in 
the  office  of  the  clerk  of  die  custodies  for  the  like 
business,  such  fees  to  be  accounted  for  as  therein 
mentioned.  Orders  of  the  27th  October  1842,  VII.; 
Ibid.;  3Bea.  Ixxi.;  1  Ph.  xli. 

The  Secretary  of  Lunatics  is  to  receive  for  the 
business  he  does  the  like  fees  to  those  heretofore  re- 
ceived in  the  office  of  clerk  of  the  custodies  for 
like  business,  such  fees  to  be  accounted  for  as  therein 
mentioned.     Ibid,  Order  VIII. 

Fees  to  the  Secretary  of  Lunatics  for  orders  and 
for  filing  petitions  fixed  by  Orders  of  the  27th  Oc- 
tober 1842,  XVIII.,  12  Law  J.  Rep.  (n.s.)  Ch.  3  ; 
3  Bea.  Ixxv.;  1  Ph.  xlv. 

All  fees  to  be  carried  to  the  monthly  fee  fund 
account     Ibid.  Order  XIX. 


MAINTENANCE. 

A  count  in  case,  charging  that  the  defendant, 
contriving  and  intending  maliciously  to  injure  the 
plaintiff,  &c.,  unlawfully  and  maliciously  did  ad- 
vise, procure,  instigate,  and  stir  up  one  J  T,  to 
commence  and  prosecute  an  action  of  trespass,  &c ; 
that  by  and  through  such  advice,  &c.,  the  said  J  T 
did.  in  fact,  commence  and  prosecute  the  action ; 
that  the  plaintiff  was  acquitted  of  the  premises, 
where bv  the  plaintiff  was  put  to  great  trouble,  and 
also  obliged  to  pay  a  large  sum  of  money,  &c. : — 
Held,  bad,  for  not  averring  that  the  action  was 
commenced  and  prosecuted  without  reasonable  or 
probable  cause  ;  this  not  being  a  count  for  "  main- 
tenance" in  the  proper  sense  of  maintaining  an 
existing  suit,  but  for  procuring  one  to  be  com- 
menced. Flight  V.  Lemon,  12  Law  J.  Rep.  (n.s.) 
Q.B.  353  ;  4  Q.B.  883 ;  1  D.  &  M.  67. 

The  lands  In  the  parish  of  T  consisted  of  old  and 
new  inclosures,  the  former  of  which,  from  the  time 
of  living  memory,  had  been  exempted  from  pay- 
ment of  tithes  in  kind,  there  being  paid  instead  a 
certain  sum,  varying  in  amount,  for  each  farm.  In 
1832,  the  principal,  fellows,  &c.  of  Jesus  College, 
the  lessees  of  the  tithes,  having  given  notice  to  the 
tenants  and  proprietors  of  the  old  inclo.sures  to  set 
ont  their  tithes  in  kind,  a  meeting  of  the  proprietors 
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took  place,  when  it  was  resolved,  '*  that  the  proprie- 
tors do  resist  the  claim  of  the  College,  and  support 
the  present  moduses;  and  that  the  expenses  in- 
corred  in  such  proceedings  shall  be  borne  and  paid 
by  the  proprietors,  in  proportion  to  the  value  of 
their  estates,  and  that  Messrs.  F  (the  plaintiff)  and 
W  be  requested  to  take  such  steps  as  may  be  con- 
sidered necessary.*'  This  resolution  was  signed  by 
the  defendant  and  six  other  landowners,  in  the 
parish  of  T.  At  this  time  it  was  uncertain  whether 
the  College  would  proceed  by  one  or  several  bills 
in  equity;  but  nine  bills  were  subsequently  filed, 
and  seven  issues  directed  to  be  tried : — Held,  in  an 
action  against  one  of  the  proprietors,  brought  by 
his  attorney,  for  his  bill  in  respect  of  these  pro- 
ceedings, that  the  agreement  of  the  proprietors  was 
not  illegal,  as  amounting  to  maintenance,  since, 
at  the  time  of  making  it,  the  proprietors  had  rea- 
sonable ground  for  believing  that  they  had  a  com- 
mon interest  in  proving  the  lands  to  be  ancient 
inclosures.  Findon  v.  Parker,  12  Law  J.  Rep.  (n.s.) 
Exch.444;  11M.&W.675. 


MALICIOUS  ARREST. 

In  an  action  on  the  case  for  a  malicions  arrest,  it 
is  not  essential  that  the  warrant,  upon  which  the 
arrest  took  place,  should  be  produced  at  the  trial. 
PetrU  V.  Lamont,  11  Law  J.  Rep.  (n.8.)  C.P.  63 ;  8 
M.&G.702;  4Sc.(n.8.)335. 


MALICIOUS  INJURIES. 

On  an  indictment  for  wounding,  with  intent  to 
do  grievous  bodily  harm,  it  appeared  that  two  per- 
sons, one  of  whom  was  the  prisoner,  attacked  and 
wounded  the  prosecutor,  and  robbed  him ;  it  was 
not  proved  which  of  the  two  persons  inflicted  the 
wound : — Held,  that  if  the  prisoner  inflicted  the 
wound  on  the  prosecutor,  with  intent  to  rob  him, 
he  having  at  the  same  time  an  intent  to  do  him 
grievous  bodily  harm,  in  order  to  effectuate  his  inten- 
tion of  robbing,  he  ought  to  be  convicted  on  this 
indictment 

Held,  also,  that  even  if  the  prisoner's  was  not  the 
hand  that  inflicted  the  wound,  he  ought  to  be  con- 
victed on  this  indictment,  if  the  jury  are  satisfied 
that  the  two  persons  were  engaged  in  the  common 
purpose  of  robbing  the  prosecutor,  and  that  the 
other  person's. was  the  hand  which  inflicted  the 
wound.     Regina  v.  Bawen,  Car.  &  M.  149. 

A  broker  and  his  men  having  levied  a  distress 
for  rent,  the  man  left  in  possession  was  ejected. 
The  owner  of  the  goods  was  not  in  the  room  at  the 
time  of  the  levy,  and  it  was  not  proved  that  he  was 
a  party  to  the  turning  out  of  the  man,  or  that  he 
knew  of  the  distress  .being  levied ;  but  on  the  broker 
and  his  assistants  breaking  open  the  outer  door  to 
re-enter,  the  prisoner  struck  one  of  the  assistants 
with  an  axe  on  the  forehead: — HeM,  that  under 
these  circumstances,  the  prisoner  roust  at  least  be 
found  guilty  of  an  assault ;  and,  also,  that  although 
he  might  be  found  guilty  of  wounding  with  intent 
to  murder  or  to  do  grievous  bodily  harm,  yet  he 
could  not  be  found  guilty  of  wounding  with  intent 
to  maim  and  disable.  Regina  v.  Sullivan,  Car.  &  M. 
209. 

Where  three  persons  were  indicted,  jointly,  for 


cutting  and  wounding,  and  the  third  of  them  did 
not  come  up  to  the  spot  until  after  one  of  the  fint 
two  had  got  away,  and  then  kicked  the  prosecutor 
while  he  was  on  the  ground  struggling  with  the 
other, — It  was  held  that  the  two  who  jointly  as- 
saulted the  prosecutor,  and  wounded  him  at  fint, 
might  be  found  guilty  either  of  the  felony,  or  of  an 
assault  only,  but  that  the  third  prisoner  mast,  under 
the  circumstances,  be  acquitted  altogether.  Begim 
v.  APPkane,  Car.  &  M.  212. 

Where  a  party  having  a  deadly  weapon  lawfully 
in  his  possession,  in  his  own  defence,  but  without 
having  previously  retreated  as  far  as  possible,  cuts 
a  person  who  is  assaulting  him,  he  is  guilty  of 
felony,  under  I  Vict.  c.  85.  s.  4.  if  he  intended 
grievous  bodily  harm.  Regina  v.  Odgen,  2  M.  &  R. 
479. 

An  indictment,  which  charges  that  the  prisoner 
feloniously  assaulted  J  H,  and  by  feloniously  **  draw- 
ing the  trigger  of  a  certain  pistol  loaded  with 
gunpowder  and  a  leaden  bullet,  then  and  there 
feloniously  and  maliciously  did  attempt  to  dischai]ge 
the  said  pistol  at  the  said  J  H,"  with  intent  to 
murder  him,  is  good  without  stating  that  "the  said 
pistoP*  was  *' so  loaded  as  aforesaid." 

If  on  the  trial  of  an  indictment  for  feloniously 
attempting  to  discharge  a  loaded  pistol  at  another, 
by  drawing  the  trigger,  the  jury  think  that  the 
pistol  was  not  so  primed  and  loaded  that  it  could 
go  off,  they  should  acquit  the  prisoner,  and  ought 
not  to  find  him  guilty  of  an  assault  under  the  Ilth  • 
section  of  the  statute  7  WilL  4.  &  1  Vict  c.  85. 
Regina  v.  Baker,  1  Car.  &  K.  254. 

Where  a  landlord,  during  the  existence  of  a  te- 
nancy, charged  his  tenant  under  the  2  &  3  Tict. 
c.  71.  8.  38.  (the  Police  Court  Act)  with  having, 
three  months  before,  wilfully  damaged  his  pre- 
mises : — Held,  that  the  magistrate  had  no  jurisidiC' 
tion,  and  that  the  charge  should  have  been  made 
within  one  month.  Dowelly.  Benmngfield,  Car.  &  H.^^ 

In  order  to  constitute  a  maiming  of  a  horse  within 
the  sUtute  7  &  8  Geo.  4.  c  SO.  s.  16.  it  is  essential 
that  a  permanent  injury  should  have  been  inflicted 
on  the  animal.     Regina  v.  Jeans,  1  Car.  &  K.  539. 

On  an  indictment  on  the  statute  I  Vict  c.  90. 
8.  2.  for  maliciously  wounding  cattle,  it  is  not  ne- 
cessary to  prove  that  the  prisoner  was  actuated  by 
malice  against  the  owner  of  the  cattle.  Rep»e  ▼• 
Tivey,  1  Car.  &  K.  704. 


MALICIOUS  PROSECUTION. 

A  resident  in  Wiltshire  let  a  house,  with  the 
right  of  sporting  over  his  estate  in  Carmarthenshire, 
to  B ;  D  was  A*s  local  agent,  and  he  suggested  to 
B  that  he  should  fish  a  pond  on  the  estate,  by  cnttof 
down  the  dam  of  it  Difierencea  ensued  betweca 
A  and  B,  and  the  latter  afterwards,  during  tbe 
tenancy,  cut  down  the  dam  and  fished  &e  pond, 
whereupon  D  laid  an  information  for  doing  so,  unda 
the  7  &  8  Geo.  4.  c.  30.  s.  1 5,  before  the  magistrates, 
and  B  was  bailed  to  appear  to  an  indictment  at  tbe 
next  assizes,  when  a  bill  was  preferred,  but  ignored. 
In  an  action  for  this,  as  a  malicious  prosecution  by 
B  against  A,  the  Judge  at  the  trial  asked  the  jury, 
whether  D  had  given  this  permission,  which  they 
found  he  had  done,  and  refused  to  ask  them  whether 
A  was  aware  of  it     The  terms  of  the  lease  were  not 
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disputed,  aud  tlie  Judge  then  held  that  there  was 
no  reasonable  or  probable  cause  for  the  prosecution. 
The  jury  having  found  that  A  had  authorized  the 
proceedings,  upon  a  motion  for  a  new  trial, — Held, 
that  independently  of  the  permission  having  been 
given,  there  was  no  reasonable  and  probable  cause ; 
and  that  any  question  respecting  it  having  been 
unnecessary,  the  defendant  could  not  insist  upon 
the  omission  to  take  the  opinion  of  the  jury,  upon 
the  question  of  his  knowledge. 

Where  a  fact  is  distinctly  sworn  to  upon  a  trial, 
which  is  not  contradicted  by  other  evidence,  and 
there  is  no  doubt  cast  upon  the  credibility  of  the 
witnesses  who  attest  it,  the  Judge  need  not  take  the 
opinion  of  the  jury  upon  it,  though  he  may  be 
requested  to  do  so. 

Qm^ere — In  an  action  for  a  malicious  proseeutioni 
where  no  reasonable  or  probable  cause  has  been 
proved  to  have  existed,  in  fact,  the  defendant's 
knowledge  is  not  to  be  presumed,  and  whether  the 
onus  is  not  thrown  upon  him  of  proving  that  he 
was  ignorant  of,  or  had  mistaken,  the  reid  state  of 
facts.  MUcheU  v.  WWia$ttt,  12  Law  J.  Rep.  (n.s.) 
Kxch.  193;  11  M.  &  W.  205. 

In  an  action  for  maliciously,  and  without  reason- 
able or  probable  cause,  procuring  a  writ  of  extent 
to  be  issued  against  the  plaintiff,  the  declaration 
stated,  that  the  defendant,  to  carry  into  effect  his 
malicious  purposes,  exhibited  an  affidavit  in  the 
Court  of  Exchequer,  representing  that  the  plaintiff 
was  truly  indebted  to  the  Crown  in  495^,  and  that 
the  same  was  in  danger  of  being  lost,  and  that  the 
defendant  afterwards  procured  a  writ  to  issue  out 
of  the  Exchequer,  by  virtue  of  which  he  caused  an 
inquisition  to  be  taken,  whereby  it  was  fonnd  that 
the  plaintiff  was  indebted  to  the  Crown  in  the  sum 
aboTe  mentioned,  as  by  the  said  writ  and  return 
thereof,  and  the  inquisition  thereto  annexed,  re- 
maining in  Her  Majesty's  Court  of  Exchequer  at 
Westminster,  appeared ;  and  that  by  reason  of  the 
said  false  suggestions  and  affidavit,  the  defendant 
fraudulently  and  maliciously,  and  without  any  rea- 
sonable or  probable  cause  for  issuing  an  extent  for 
the  above  amount,  caused  to  be  issued  out  of  the 
Exchequer  another  writ,  commanding  the  sheriff  to 
seize  the  goods  and  chattels  of  the  plaintiff,  &c.;  by 
yirtae  of  which  the  sheriff  seized,  &c.,  and  detained 
the  goods  in  his  custody,  under  the  last- mentioned 
writ  of  extent,  until  the  writ  of  extent  was  super- 
seded, by  virtue  of  Her  Majesty's  writ  of  tuperte- 
dea*,  issued  out  of  Her  Majesty *s  Court  of  Exche- 
quer at  Westminster  for  thatpurpose»  and  the  said 
writ  of  extent  was  then  and  is  ended : — Held,  that 
the  declaration  was  sufficient,  as,  in  order  to  main- 
tain the  action,  it  was  only  necessary  to  shew  the 
writ  of  extent  sufficiently  traced  to  its  close.  ^ 

A  plea  to  this  declaration  stated,  that  it  was  at 
the  request  of  the  plaintiff,  and  by  the  grace  and 
favour  of  the  Queen,  that  the  writ  of  extent  was 
superseded,  and  that  it  was  done  upon  the  tenns 
that  the  plaintiff  should  pay  the  sheriff  his  costs 
and  charges  incidental  to  the  execution  of  the  writ 
of  extent,  and  that  the  writ  of  extent  had  not  been 
otherwise  superseded, — Held  bad.  Craig  v.  Hasell, 
12  Law  J.  Rep.  (n.s.)  CLB.  181  ;  4aB.481. 

In  an  action  by  a  tenant  against  his  landlord  for 
a  malicious  charge  of  felony,  under  the  statute 
7  &  8  Geo.  4.  c.  29.  s.  45,  for  stealing  fixtures  let  to 


him,  it  is  not  necessary  to  give  a  notice  of  action 
under  the  76th  section  of  the  statute  7  &  8  Geo.  4. 
c.  29.  (the  Larceny  Consolidation  Act). 

Quart — Whether  an  action  for  a  niialicious  pro- 
secution can  be  maintained  where  the  party  charged 
has  been  illegally  convicted  by  a  magistrate,  who 
had  no  jurisdiction  to  entertain  the  charge.  Do  well 
V.  BefUngJkldf  Car.  &  M.  9. 


MANDAMUS. 

[Judgment  non  obstante  Veredicto,  see  School- 
master. And  see  Pabish  Clxrk — Railway — 
Rboistbar — SSSSIONS.] 


(A^  When  it  lies. 


(«) 


To  JtuHeet  and  Sessions. 

To  Churchwardens  and  Overseers. 

To  Inhabitants  to  assemble  in  Vestry, 

To  elect  Organist. 

To  Tithe  Commissioners. 
(/)  To  Registrar  of  Births, 
{g)  To  the  Excise  to  issue  a  Permit. 
\h)  To  Trustees. 

(i  )  To  admit,  in  case  rf  Crown  Manor, 
{k)  For  Prisoner's  Allowance. 
{I)  Far  an  InsohaenCs  Pension, 
(m)  For  Compensation. 
(n)  On  Second  AppUcaHonfor, 
(o)  /ft  other  Cases, 

(B)   PSREMFTORT  MaNDAMUS. 

(C)  Writ  OF. 

(a)  Stffficiency  of, 

(bS  Return  to. 

(e)  Parties  interested. 

(d)  Demurrer — Practice  on. 

(D)  Damages  and  Costs. 


Parties  enabled  to  sue  out  and  prosecute  writs 
of  error  in  certain  cases  upon  proceedings  on  writs 
of  mandamus,  by  6  &  7  VicL  c  67;  21  Law  J.  Stat 
126. 

(A)  When  it  libs. 
(a)  To  Justices  and  Sessions. 

An  application  for  a  rule  nttt,  calling  on  Justices 
to  enter  continuances,  and  hear  an  appeal  against 
an  order  of  removal,  where  they  have  dismissed 
such  appeal  at  the  trial,  on  a  preliminary  point, 
should  be  made  in  the  term  following  the  Sessions 
at  which  such  judgment  was  given ;  and  it  will  be 
too  late  if  made  afterwards,  unless  under  special 
circumstances.  Regina  v.  the  Justices  of  the  West 
Riding  of  Yorkshire,  11  Law  J.  Rep.  (n.s.)  M.C.  80 ; 
2  aB.  506. 

Where  Justices  have  examined  a  pauper  as  to  his 
settlement,  and  have  refused  to  make  an  order  for 
his  removal,  this  Court  will  not  inquire  into  the 
discretion  exercised  by  them. 

Therefore,  where  the  overseer  of  parish  L  applied 
to  Justices  for  an  order  for  the  removal  of  a  pauper 
to  parish  B,  and  the  Justices,  having  examined  the 
pauper,  refused  to  make  the  order,  on  the  ground 
that  the  pauper  had  gained  a  subsequent  setUement 
in  parish  L  in  1837,  by  paying  rates,  and  serving 
the  office  of  overseer  there,  the   Court  refused  a 
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mandamus,  although  the  pauper  could  not,  at  that 
time,  have  gained  a  settlement  in  B  by  those  means. 
This  Court  will  not  order  Justices  to  alter  an  exa- 
mination of  a  pauper  according  to  the  facts,  so  as 
to  make  it  sufficient  evidence  of  a  settlement 
Regina  y.  Rogers,  12  Law  J.  Rep.  (n.s.)  M.C.  SO. 

Where  the  appellants,  having  delivered  insuffi- 
cient grounds  of  appeal,  applied  to  the  Court  of 
Quarter  Sessions  to  adjourn  the  appeal,  and  that 
Court  refused,  thinking  they  had  no  such  power, 
and  confirmed  the  order: — Held,  that  a  mandamus 
would  not  lie  to  compel  them  to  enter  continuances 
and  hear  the  appeal.  Regina  v.  tke  Justice*  of  Stqf- 
fordthire,  12  Law  J.  Rep.  (k.s.)  M.C.  9;  2  Dowl. 
P.C.  (n.s.)  355. 

Where  a  recognizance  has  been  removed  into 
the  Q.B.  for  the  purpose  of  being  estreated,  the 
Court  will  not  grant  a  mandamus  to  the  Justices  to 
correct  a  clerical  error  vitiating  the  recognizance. 
Refiina  v.  Stack,  12  Law  J.  Rep.  (n.s.)  M.C.  58. 

The  allowance  of  a  poor-rate  by  the  Justices  is 
purely  a  ministerial  act ;  and  if  it  be  good  on  the 
face  of  it,  they  cannot  inquire  into  its  validity. 

Where  a  poor-rate  had  been  made  by  the  two 
overseers  of  a  parish  alone,  there  being  also  two 
churchwardens  who  bad  not  been  sworn  in,  and  the 
Magistrates  had  refused  to  allow  it,  as  not  being 
made  by  the  majority  of  the  parish  officers,  a  man- 
damus to  the  Justices  to  allow  the  rate  was  granted. 

A  rule  for  a  mandamus  to  Justices  to  allow  a 
poor-rate  is  absolute  in  the  first  instance.  Regina 
V.  Lord  Godolphin,  13  Law  J.  Rep.  (K.s.)  M.C.  57  ; 

I  Dowl.  &  L.  P.C.  830. 

The  Court  refused  to  grant  a  mandamus  to  compel 
magistrates  to  hear  a  complaint,  and  act  summarily, 
under  the  statutes  relating  to  forcible  entry  and 
detainer.     Ex  parte  Davy,  2  Dowl.  P.C.  (n.s.)  24'. 

Where  the  Sessions  have  decided  that  grounds 
of  appeal  against  an  order  of  removal  are  insuffi- 
ciently stated,  and  consequently  confirmed  the 
order  without  going  into  the  case,  this  is  a  decision 
on  a  preliminary  point,  and  not  on  the  merits ;  and 
this  Court  will,  therefore,  compel  them  to  hear  by 
mandamus,  if  their  decision  is  wrong.  Regina  v. 
the  Juslicee  of  Camarvoiukire  {Conway  v.  Gyffyn), 

II  Law  J.  Rep.  (n.6.)  M.C.  3;  2  aB.  325;  1  G.  & 
D.  423. 

Where  an  order  of  removal  is  quashed  for  infor- 
mality by  the  Court  of  Quarter  Sessions,  the  Court 
of  Queen's  Bench  will  not  compel  them  to  make  a 
special  entry  of  that  fact  upon  the  minutes  of  their 
proceedings ;  though  it  is  very  convenient  that  they 
should  do  so.  Regina  v.  the  Justices  qf  Lancashire, 
12  Law  J.  Rep.  (n.s.)  M.C.  76 ;  3  Q.B.  367 ;  2 
G.  &D.  714s. 

The  Quarter  Sessions  have  no  jurisdiction  to 
enter  an  appeal  against  an  order  of  removal,  on  the 
motion  of  the  respondents,  they  having  received 
notice  of  appeal,  and  to  confirm  the  order  in  the 
absence  of  the  appellants. 

Where  the  Quarter  Sessions  have  made  a  false 
entry  on  their  records,  a  mandamus  lies  to  compel 
the  erasure  of  it ;  and  will  be  granted  where  it  is 
essential  to  the  furtherance  of  justice. 

Where,  therefore,  an  order  of  removal  having 
been  obtained  by  the  township  of  S  on  the  township 
of  C,  C  gave  notice  of  appeal,  and  afterwards,  before 
the    next    sessions,   countermanded    that    notice, 


giving  notice  at  the  same  time  that  it  meant  to 
appeal  in  the  event  of  a  removal ;  S  came  to  die 
sessions,  and  entered  an  appeal  against  its  own 
order,  in  the  name  of  C ;  and  the  Sesstons,  in  Cs 
absence,  confirmed  the  order,  and  six  months  after- 
wards S  removed  the  pauper,  and  gave  notice  that 
the  order  had  been  confirmed ;  a  mandamiu  wai 
granted  to  the  Quarter  Sessions  to  erase  the  entry 
of  the  appeal,  and  the  order  of  the  Court  cobiinDiBg 
it,  from  its  records. 

But,  semble,  that  the  magistrates  were  right  is 
refusing  to  erase  the  entry  on  the  appticaUon  of  C, 
at  a  subsequent  sessions  to  that  at  which  such  entry 
was  made ;  they  having  no  jurisdiction  to  do  so  of 
their  own  authority.  Regina  y.  the  Justices  tf  tke 
f^est  Riding  of  Yorkshire  ( Inhabitants  rf  Sh^Uasd 
the  Inhabitants  of  CriehX  12  Law  J.  Rep.  (V-sl) 
M.C.  148 ;  5  QB.  1  :  3  G.  &  D.  170. 

Where  the  Sessions  dismiss  an  appeal  on  a  pre- 
liminary point,  at  the  same  time  tendering  the  ap- 
pellants a  case,  which  they  decline  to  accept,  the 
appellants  are  not  thereby  precluded  from  applyiog 
for  a  mandamus  to  enter  continuances  and  hear  it 
Regina  v.  the  Justices  rf the  fVest  Riding  {In  re  torn- 
ship  of  Charlton),  11  Law  J.  Rep.  (n.8.)  M.C.  84. 

An  order  having  been  obtained  for  the  remoral 
of  a  pauper,  the  removing  parish,  after  they  had 
been  served  with  a  notice  and  grounds  of  lemoral, 
but  before  the  removal  of  the  pauper,  superseded 
their  order.  The  appellant  pariah  having,  notwith- 
standing, applied  to  the  next  sessioDs  to  enter  tk 
appeal,  and  the  Sessions  having  refused,  this  Cout 
refused  a  mandamus  to  compel  the  entry,  it  lOt 
having  been  made  to  appear  that  any  expoises  had 
been  incurred  by  the  appellant  paridi. 

Quote — Whether  Jusdceshave  powerto  supeisedc 
an  order  after  sealing  and  delivery.  Regina  t.  As 
Justices  ofAnglesea,  12  Law  J.  Rep.  (n.s.)  M.C.  Ul ; 
1  DowL  &  L.  P.C.  170. 

This  Court  will  not  presume  that  a  Cooit  of 
Quarter  Sessions  were  wrong  in  refusing  to  enter 
and  try  an  appeal,  where,  for  anything  that  aj^f^ 
a  rule  of  practice  of  the  Sessions  might  alone  have 
well  justified  such  refusaL 

An  order  of  removal  was  made  and  appealed 
against;  and,  on  the  non-appearance  of  the  appel- 
lants at  the  sessions  for  which  notice  was  given,  is 
order  was  made  for  costs  against  them,  and  the 
paupers  were  afterwards  removed  to  the  appellant 
parish.  A  fresh  notice  of  appeal  for  the  then  next 
sessions  was  thereupon  served ;  and,  these  sesdoos 
being  held  on  the  16th  of  October,  the  attorney  ftr 
the  appellants  attended  on  the  17th,  and  applied  to 
the  Court  of  Quarter  Sessions  to  be  allowed  U>  enter 
and  try  the  appeal,  but  that  Court  refused  the  ap- 
plication:— Held,  that  this  Court  would  not  inter- 
fere by  mandamus  to  compel  the  Sessions  to  enter 
and  try  the  appeal,  as  it  was  quite  consistent  with 
the  facts  stated  that  the  application  was  not  made 
in  time,  according  to  the  practice  of  the  Sessions. 
Regina  v.  the  Justices  rf  Warwickshire,  14  Law  J. 
Rep.  (n.s.)  M.C.  89. 

The  Court  will  not  issue  a  mandamus  to  a  Court 
of  Quarter  Sessions  commanding  them  to  gre^  * 
case,  although  under  special  circumstances  it  maj 
issue  such  a  mandamus,  commanding  the  Sesoni 
to  state  a  case.  Ex  parte  Jarvin  (Inht^teets),  9 
Dowl.  P.C.  120, 
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The  Court  refused  to  grant  •  mandamus  to  the 
thairmau  of  the  Middlesex  Sessions,  requiring  him 
to  issue  process  for  the  apprehension  of  two  persons 
against  whom  a  hill  of  indictment  had  been  found 
at  those  sessions  a  year  preTious,  for  keeping  a 
common  gaming  house,  upon  the  ground  that  an 
ftpplicatioa  for  such  process  had  been  refused  at  the 
sessions.  Regima  ▼.  Ru$$ell,  1  Dowl.  P.C.  (n.b.)  544. 

An  order  of  rem  oral  was  made  on  the  22nd  of 
February.  A  copy  of  the  order  and  examination 
was  receiTed  on  the  26th  by  the  appellants.  On 
the  29th  of  March,  the  Quarter  Sessions  were  held. 
No  notice  of  appeal  was  given  for  those  sessions. 
On  the  12th  of  April,  the  pauper  was  remoTed. 
On  the  28th  of  June,  the  Midsummer  sessions  were 
held,  at  which  the  appellants,  without  notice  to  the 
respondents,  entered  and  respited.  Notice  of  appeal 
was  afterwards  given  on  October  2,  for  the  Michael  < 
mas  sessions,  which  were  held  on  the  18th  of  October. 
The  Sesnons  having  refused  to  hear  the  appeal,  on 
the  ground  of  its  being  too  late,  the  Court  com- 
pelled them  by  mandamus  to  hear  it  Regina  v. 
the  JmtticeM  ef  Chetkire,  1  DowL  P.C.  (N.8.)  570. 

(6)  To  Chttrchioardens  and  Overseen, 

This  Court  will  not  grant  a  mandamus  to  public 
officers  tocarryintoexecutionaprooeeding  which  has 
been  held  illegal  by  an  inferior  ecclesiastical  court 

A  mandamus,  therefore,  was  refused,  to  compel 
the  chapelwardens  of  a  district,  forming  part  of  a 
parish,  to  make  and  assess  a  rate  for  the  purpose  of 
collecting  a  proportion  of  a  general  rate,  made  for 
the  whole  parish  by  the  churchwardens  and  a 
minority  of  the  parishioners  regularly  assembled  *  a 
rate  so  made  by  the  churchwardens  and  a  minority 
having  been  recently  pronounced  invalid  in  the 
CoDidstOTy  Court  Regma  v.  Ckapehvardene  of  the 
Towmahip  qfHatiwrth,  1 1  Law  J.  Rep.  (H.8.)  Q.B.  295 ; 
SaB.589;  8G.&D.4d5. 

Where  overseers  produce  their  accounts  to  the 
auditor  appointed  by  the  Poor  Law  Commissioners, 
but  refuse  to  furnish  particulars  of  the  items  of 
those  accounts,  the  Court  will  not  grant  a  mandamus 
to  compel  them  to  do  so,  the  auditor  having  it  in 
his  power  to  disallow  the  charges  of  which  par- 
ticulars are  not  furnished.  Begina  v.  the  Overseers 
qf  Ual^axy  10  Law  J.  Rep.(N.B.)M.C.  81. 

(c)  To  Inhabitants  to  assemble  In  Vestry. 

At  a  vestry  meeting  for  the  election  of  a  surveyor 
of  highways  for  the  parish,  the  chairman  took  a 
shew  of  hands,  and,  with  the  sanction  of  the  meet> 
iug,  refused  to  grant  a  poll  which  was  demanded. 

On  the  application  of  the  person  elected  by  the 
shew  of  hands,  the  Court  granted  a  mandamus, 
commanding  them  to  re-assemble  in  vestry,  and 
proceed  to  a  poll.  Ex  parte  Orossmith,  10  Law  J. 
fiep.(ifA)Q.B.  359. 

(d)  To  elect  Organist, 

A  mandamus  will  not  lie  to  the  vicar,  church- 
wardens, and  inhabitants  of  a  parish,  to  elect  an 
organist  to  the  parish  church,  though  there  has 
always  been  such  an  officer  beyond  the  time  of 
liTing  memory,  and  a  yearly  salary  has  been  in- 
variably paid  him  out  of  the  chureh-rates,  as  it  is 
optional  with  the  parishioners  whether  the  organ 
shall  be  played. 


Upon  a  vacancy  in  the  office  of  organist  to  a 
parish  church,  the  vestry  unanimously  resolved 
that  the  course  adopted  on  the  previous  election 
should  be  pursued;  and  thereupon  appointed  a 
committee  to  reduce  the  number  of  candidates  to 
six,  each  of  whom  should  take  the  service  on  a 
Sunday ;  and  this  resolution  was,  at  a  subsequent 
vestry,  unanimously  confirmed.  The  committee 
having  selected  six  out  of  the  sixty  candidates  who 
presented  themselves,  at  the  time  of  the  election 
a  motion  was  made  and  seconded,  that  A,  a  can- 
didate, who  had  not  been  thus  selected,  should  be 
eligible,  but  this  was  negatived  on  a  division.  After* 
wards,  a  poll  having  been  demanded,  a  greater 
number  of  votes  were  tendered,  and  received  as 
tendered  only,  on  behalf  of  A  than  on  behalf  of  any 
other  candidate : — Held,  that  this  was  a  reasonable 
mode  of  conducting  the  election,  it  never  having 
been  objected  to  at  the  previous  meetings;  that 
the  votes  given  for  A  were  thrown  away,  and  a 
mandamus  would  not  lie  to  compel  her  admission 
to  the  office.  Regina  v.  the  Vicar,  3[c.  of  St.  Siephen^s, 
Coleman  Streety  14  Law  J.  Rep.  (n.8.)  Q.B.  84. 

(e)  To  Tithe  Commissioners. 

Where  a  tithe  oommissioner,  during  the  pendency 
of  suits  for  the  recovery  of  tithes,  had  proceeded  to 
inquire  as  to  the  validity  of  a  modus,  under  6  &  7 
Will.  4.  c.  71.  s.  45,  but  had  declined  to  make  his 
award  until  the  tithe  suits  were  at  an  end,  the  Court 
refused  to  compel  him,  by  mandamus,  to  make  his 
award.     In  re  the  Tithe  Commiesioners,  1  Dowl.  P.C. 

(N.8.)  810. 

(/)  To  Registrar  qf  Births. 

Where,  under  the  statute  6  &  7  Will  4.  c  86, 
the  registrar  of  births  had  upon  application  by  the 
pretended  mother  of  a  child,  registered  its  birth, 
this  Court,  upon  a  subsequent  discovery  of  the 
fraud,  refused  to  grant  a  mandamus  to  the  registrar, 
to  order  him  to  erase  the  entry.  Reghtay,  Stanford, 
10  Law  J.  Rep.  (K.s.)  aS.  265  ;  1  aB.  886 ;  1  O. 
&  D.  428. 

The  6  &  7  Will.  4.  c.  86,  which  directs  that  a 
register  of  all  births,  &c.  shall  be  kept,  does  not 
give  the  Court  any  power  to  interfere  by  mandamus 
to  correct  a  false  entry  on  the  register.  In  re  the 
Brixton  Registrar  rf  Births,  Sfc,  9  Dowl.  P.C.  927. 

(jg)  To  the  Excise  to  issue  a  Pemut. 

Goods  manufactured  in  the  Channel  Islands,  and 
imported  thence  into  England,  on  which  a  counter- 
vailing duty  has  been  paid  according  to  the  provi- 
sions of  the  statute  8  8r  4  WilL  4.  o.  52.  s.  40,  are, 
by  section  52.  of  the  same  statute,  subject  to  the 
internal  regulations  of  the  Excise  applicable  to 
similar  goods  manufactured  in  this  country : — Held, 
therefore,  that  the  importer  who  had  omitted  to 
deliver  a  proper  request  note,  under  the  statute 
6  Geo.  4.  c.  80.  s.  115,  was  not  entitled  to  a  permit 
for  the  removal  of  such  goods. 

QMtre  —  Whether  a  mandamus  to  grant  such 
permit  can  in  any  ease  be  issued  to  the  Commis- 
sioners of  Excise.  Regina  v.  the  Commissioners  of 
Excise,  14  Law  J.  Rep.  (n.s.)  Q.B.  179. 

(A)  To  Trustees. 
By  a  deed  of  indenture  of  1594,  in  pursuance  of 


438 


MANDAMUS— (Writ  op). 


(he  will  of  a  private  isdividual,  certain  tenements 
were  granted  to  twelve  trustees,  and  their  heirp,  In 
trust  to  distribute  the  rents  among  the  most  aged,  im- 
potent, and  poor  people  inhabiting  within  the  parish 
of  Ottery  St.  Mary,  Devon  ;  and  the  deed  further 
provided  that  a  coffer,  of  which  there  should  be 
three  locks  and  three  keys,  should  remain  in  the 
parish  church  of  Ottery,  for  keeping  all  writings 
and  accounts,  and  the  trust  monies  remaining  un- 
expended; one  of  such  keys  to  be  kept  by  the 
receiver  during  his  year ;  the  second  by  the  parson, 
vicar,  or  curate  there ;  and  the  third  by  one  of  the 
churchwardens:  —  Held,  that  a  mandamus  would 
lie  to  the  trustees,  to  deliver  one  key  to  the  church- 
wardens, in  whom  a  sufficient  legal  right  appeared. 
Begina  v.  the  Trustees  qfthe  Ottery  St.  Mary  Chart' 
ties,  12  Law  J.  Rep.  (m.b.)  aB.  1 18. 

(i)  To  admits  in  case  rf  Crown  Manor, 

The  Court  will  not  issue  a  writ  of  mandamus  to 
the  steward  only  of  a  copyhold  manor,  but  the  lord 
or  lady  must  be  joined. 

Where  therefore  the  Queen  is  lady  of  the  manor, 
there  is  no  remedy  by  mandamus,  as  that  writ  can- 
not go  to  the  sovereign ;  but  the  proceeding  must 
be  by  petition  of  right,  or  monstrans  de  droit,  Regina 
v.  the  Steward  qfUie  Manor  'rf  Richmond,  10  Law  J. 
Rep.(N.s.)  as.  US  i  1  as.  852. 

(k)  For  Prisoner's  Allowance, 

Mandamus  will  not  lie  to  the  keeper  of  the 
Queen's  Prison  to  compel  him  to  allow  od.  per  day 
to  a  prisoner,  the  fund  out  of  which  such  payment 
is  to  be  made  being  by  the  5  6l6  Vict  c.  22.  s.  8, 
placed  under  the  controul  of  the  Secretary  of  State. 
In  re  John  Long,  14  Law  J.  Rep.  (n.s.)  Q.B.  146. 

(/)  For  an  Insolvent^  Pension. 

A  mandamus  will  not  lie  to  the  Commissioners 
of  Excise,  ordering  them  to  pay  over  a  portion  of 
of  an  insolvent's  pension,  which  has  been  ordered 
by  the  Court  for  the  Relief  of  Insolvent  Debtors  to 
be  paid  to  the  official  assignee,  under  1  &  2  Vict 
c.  1 10.  8.  66,  which  gives  the  commissioners  power 
to  assent  to  such  appropriation  of  a  portion  of  the 
pension.  In  re  Heyward,  14  Law  J.  Rep.  (n.8.) 
aB.  113. 

(m)  For  Compensation. 

A  railway  company,  in  March  1839,  took  pos- 
session of  a  person's  laud,  constructed  their  works 
upon  it,  and  thereby  injured  his  adjoining  property. 
The  Court,  in  April  1841,  refused  a  mandamus  to 
compel  them  to  summon  a  jury  to  assess  compen- 
sation for  the  value  of  the  land  taken,  and  for  the 
injury  done,  since  it  appeared  that,  though  the 
works  had  been  delayed,  and  at  times  discontinued, 
the  company  bond  fide  entertained  the  intention 
of  making  iterations  which  would  further  injure 
the  property  interfered  with,  and  were  proceeding 
to  complete  them  at  the  time  of  the  application. 
Ex  parU  Parkes,  10  Law  J.  Rep.  (n.s.)  Q.B.  369 ; 
9Dowl.  P.C.614. 

(n)  On  Second  Application  for, 

AiVhere  a  rule  for  a  mandamus,  obtained  by  church- 
wardens, had  been  discharged,  with  costs,  on  the 
ground  that  their  affidavits  were  imperfect,  and  a 


subsequent  rule  was  obtained  by  the  nme  psrties, 
on  the  same  ground,  on  amended  affidaviu,  the 
Court  refused  to  hear  the  second  spplication  upoo 
the  merits,  and  discharged  the  second  rsle  also, 
with  costs. 

There  is  no  difference  whether  the  appUcatiouaie 
made  in  a  public  or  a  private  capacity.  Begiaa 
V.  Pickles,  12  Law  J.  Rep.  (n.s.)  aB.  4a 

Where  a  rule  for  a  mandamus  was  diicharged, 
upon  a  preliminary  objection  that  there  had  been  no 
demand  upon  and  refusal  by  the  party  against  whom 
the  mandamus  was  prayed,  to  do  that  which  the 
mandamus  directed,  the  Court  refused  a  second 
rule  for  the  mandamus,  founded  on  affidarits,  shew- 
ing a  demand  and  refusal  subsequent  to  the  dis- 
charge of  the  former  rule.  E*  parte  Thmtm,  14 
Law  J.  Rep.  (n.s.)  aB.  176. 

(o)  In  other  Cases, 

The  Bristol  Dock  Company  were  required  hy 
their  act  to  make,  complete,  and  msintain  anew 
channel  for  the  river  Avon,  with  equal  depth  and 
breadth  at  the  bottom,  and  with  equal  inctinatioii 
of  the  sides,  as  those  of  the  former  channel:— Hdd, 
first,  that  a  duty  was  cast  on  the  company  to  repair 
generally  the  banks  of  the  new  course.  Secondly, 
tiiat  a  mandamus  would  He  to  compel  them  to  re- 
pair, though  there  might  be  a  remedy  also  byin- 
dictment 

Held,  also,  that  it  was  not  a  good  return  to  a 
mandamus,  commanding  the  company  geoerallj  to 
repair  the  bank,  to  state  that  they  had  maintained 
the  channel  with  equal  depth  and  breadth  at  the 
bottom,  and  with  equal  inclination  of  the  ades,  as 
existed  in  the  old  channel.  Regina  v.  the  Bristd 
Dock  Company,  10  Law  J.  Rep.  (n.8.)  aB.  346 ;  i 
Q.B.  6S5. 

Where  a  party  had  pulled  down  and  rebuilt  a 
party  wall,  but  had  not  replaced  the  interior  deco- 
rations in  the  adjoining  house  which  had  been  on 
the  old  wall : — Held,  that  a  mandamus  was  not 
grantable  against  him  at  the  instance  of  the  tenant 
of  the  adjoining  house,  but  that  the  remedy  was  by 
action.  Regina  v.  Ponsford,  12  Law  J.  Rep.(V'S>) 
aB.313;  lDowl.8rL.P.C.  116. 

Tn  a  case  in  which  by  agreement  between  the 
parties,  an  application  was  made  for  a  mandamns 
merely  with  a  view  to  obtain  the  opinion  of  the 
Court  whether  on  the  construction  of  a  private  ad, 
the  proceeding  by  mandamus  was  the  proper  one, 
the  Court  stopped  the  argument,  and  refused  to  give 
any  decision.  Regina  v.  the  BlackwaU  RaUwaif  Cm- 
pony,  9  Dowl.  P.C.  bb%, 

(B)  Peremptory  Mandamus. 

A  writ  of  mandamus  issued  to  the  mayor,  alder- 
men, and  burgesses  of  a  borough,  to  pay  infltaU 
ments  due  under  a  bond,  given  to  secure  eompcn- 
sation  to  the  town  clerk.  A  return  was  made,  and 
a  peremptory  mandamus  awarded.  On  diaobectienca 
of  that  writ,  an  attachment  for  contempt  was  moved 
for.  In  shewing  cause  against  that  nue,  the  Coott 
allowed  an  objection  to  be  taken,  that  the  writ  of 
mandamus  was  defective,  in  directing  the  compeD- 
sation  to  be  made  out  of  the  wrong  fund,  and 
quashed  the  writ.  Regina  v.  the  Mayor,  SfC  rfPtok, 
10  Law  J.  Rep.  (n.s.)  aB.  198;  1  Q.B.616. 

Where  the  return  to  a  peremptory  mandamos 
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makes  leveral  material  allegations,  and  the  prose- 
cutor demurs  to  some,  and  takes  issue  on  others,  if 
the  parties  go  down  to  trial  on  the  issue  or  issues  in 
fiiet,  and  a  yerdict  passes  for  the  prosecutor,  he  is 
entitled  to  a  peremptory  mandamus  of  course.  Re- 
gina  T.  the  TVustees  of  the  LtUon  Roads,  10  Law  J. 
Rep.  (m.8.)  Q.B.  263 ;  1  Q.B.  860. 

XJnder  the  statute  5  8i6  Vict  c.  22.  for  regulating 
the  Queen's  Prison,  this  Court  directed  a  peremp- 
tory mandamus  to  Uie  keeper  of  the  prison  to  make 
allowances,  out  of  certain  funds  specified  in  the  act, 
to  a  prisoner  confined  therein  for  contempt,  by  the 
Court  of  Chancery,  as  it  did  not  appear  that  such 
allowance  had  been  prohibited  by  any  order  of  the 
Secretary  of  State  for  the  regulation  of  the  prison, 
and  it  was  shewn  that  the  prisoner  was  in  great 
want,  ]md  that  the  allowance  had  been  refused  to 
him  npon  application.  In  re  John  Long,  14  Law  J. 
Rep.  (N.s.)  aB.  23. 

(C)  WaiT  OF. 

(a)  St^S^eitney  rf» 

Where  a  writ  of  mandamus  commanded  T  H  to 
deliver  up  certain  books  and  papers  to  a  person  ap- 
pointed clerk  to  trustees,  but  did  not  shew  that  T  H 
bad  ever  held  an  office,  by  yirtue  of  which  he  had 
had  possession  of  the  books  and  papers,  nor  in  any 
other  way  connect  him  with  them,  nor  shew  him  to 
be  other  than  a  mere  wrong-doer,  the  Court  quashed 
the  writ  for  insufficiency.  Regina  v.  Hopkins, 
and  the  Commissioners  of  the  Boston  Court  of  Re- 
quests, 10  Law  J.  Rep.  (n.s.)  aB.  63;  1  aB.  161. 

(b)  Return  to. 

To  a  writ  of  mandamus  requiring  the  defendants 
to  eater  A  B  on  the  burgess  roll  of  W,  being  duly 
qualified,  the  defendant  returned  that  A  B  was  not 
duly  qualified,  and  also  that  he  was  disqualified,  by 
reason  of  his  not  haying  paid  certain  rates.  On  de- 
murrer to  the  whole  return, — Held,  it  being  ad- 
mitted that  the  non-payment  of  rates  was  no 
disqualification,  that  that  part  of  the  return  which 
traversed  the  general  allegation  in  the  writ  that  A  B 
was  duly  qualified,  was  sufficient.  Regina  v. 
the  Mayor,  Sfc,  of  the  Borough  qf  New  Windsor, 
14  Law  J.  Rep.  (n.b.)  aB.  319. 

[And  see  titles  Paeish  Officer — Registrar.] 

(c)  Parties  Interested, 
[See  past,  Damages  and  Costs.] 

(d)  Demurrer — Practice  on. 

The  party  demurring  is  entitled  to  be  first  heard, 
as  in  ordinary  cases  of  demurrer.  Regina  v.  Smith, 
18  Law  J.  Rep.  (m.b.)  aB.  166 ;  5  aB.  614. 

Alter  a  demurrer  to  a  return  made  to  a  manda- 
mus by  a  party  to  whom  it  is  directed,  the  Court 
will  let  in  the  party  really  interested  to  make  a 
return.  Regina  ▼.  Pojfnter,  14  Law  J.  Rep.  (n.8.) 
K.C.  182. 

(D)  Damages  and  Costs. 

Mandamus  to  churchwardens  and  overseers,  to 
produce  the  parish  rate-books,  at  a  scrutiny  of  the 
polls  taken  at  the  election  of  churchwardens  and 
overseers.    The  writ  stated  the  refusal  of  the  defen- 


dants to  be  to  the  damage  of  the  parishioners,  and 
the  complaint  to  be  by  them.  The  return  denied 
certain  facts,  stated  in  the  inducement,  respecting 
the  polls.  Two  parishioners,  for  themselves  and 
the  other  parishioners,  entered  traverses  on  these 
denials,  on  which  issues  were  joined,  and  found 
for  the  Crown : — Held,  on  error,  by  the  Exchequer 
Chamber,  that  it  sufficiently  appeared  that  the  two 
parishioners  were  the  prosecutors  of  the  mandamus. 
— Held,  also,  on  error,  affirming  the  judgment  by 
the  Court  below,  that  all  prosecutors  of  a  manda- 
mus are,  by  the  1  WilL  4.  c.  21,  entitled  to  da- 
mages and  costs,  whether  an  action  for  a  false  re- 
turn can  be  sustained  by  them  or  not  Regina  v. 
Fall,  18  Law  J.  Rep.  (n.s.)  Q.B.  187 ;  1  Q.B.  653. 

The  statute  1  Will.  4.  c.  21.  extends  to  all  writs 
of  mandamus  without  any  distinction  between  ques- 
tions of  public  right  and  individual  interest 

Where,  therefore,  a  return  to  any  mandamus  is 
traversed,  and  on  the  trial  a  verdict  passes  for  the 
Crown,  some  damages  must  be  awarded. 

On  the  trial  of  issues  joined  on  a  return  to  a 
mandamus,  the  jury  found  generally  for  the  Crown, 
without  mentioning  any  damages.  The  Judge  cer- 
tified for  the  costs  of  a  special  jury.  On  applica- 
tion by  the  prosecutors,  the  Judge,  without  referring 
to  any  notes,  directed  that  the  verdict  should  be 
entered  on  the  postea,  with  Is,  damages: — Held, 
that  the  order  was  right  Regina  v.  Fall,  10  Law 
J.Rep.(N.s.)aB.  145;  iaB.636;  1  G.&D.  117. 

The  Court  will  not  call  on  the  prosecutcr  in  a 
writ  of  mandamus  to  enter  into  security  for  costs, 
though  it  appears  that  he  is  in  indigent  circum- 
stances, and  though  there  maybe  strong  ground  for 
surmising  that  he  is  put  forward  by  other  parties 
to  try  a  question,  in  which  they  are  substantially 
interested,  where  it  also  appears  that  he  may  have 
some  individual  interest  in  the  question  intended  to 
be  raised  by  the  mandamus.  Regina  v.  the  Alder- 
men and  Capital  Burgesses  of  Malmsbury,  10  Law 
J.  Rep.  (N.s.)  aB.  129;  9  Dowl.  P.C.  S59. 

Under  a  local  act  it  was  provided,  that  if  any 
action,  suit,  or  information  should  be  commenced 
or  prosecuted  against  "  any  person  for  anything  to 
be  done  in  pursuance  of  that  act,"  and  the  jury 
should  find  a  verdict  for  the  defendant,  he  should 
have  treble  costs,  to  be  recovered,  &c.  To  a 
mandamus  to  a  comnaissioner  appointed  under  the 
act  to  swear  in  a  new  commissioner,  which  he 
was  required  to  do  upon  his  election,  the  de- 
fendant returned  that  the  party  was  not  duly 
elected,  and  after  trial  of  a  traverse  of  the  return, 
and  the  argument  of  a  special  case  on  points  re- 
served, a  verdict  was  entered  for  the  defendant : — 
Held,  that  this  return  was  not  such  an  act  done 
under  the  local  act  as  entitled  the  defendant  to 
treble  costs. 

Where  there  has  been  a  traverse  of  the  return 
and  a  trial,  costs  of  the  application  for  the  writ 
of  mandamus  may  be  allowed  to  the  defendant, 
under  statutes  9  Ann.  c.  20.  s.  2.  and  1  Will.  4. 
c.  21.  8.  8,  without  there  being  of  necessity  an  ap- 
plication for  them  to  the  Court,  under  section  6.  of 
the  latter  act 

Whether  that  section  may  not  give  a  discretion 
in  all  cases  as  to  the  costs  of  the  application, 
quare.  Regina  v.  Kelk,  10  Law  J.  Rep.  (n.s.)  aB. 
188;  1  aB.  660;  4  P.  &  D.  \S5. 
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The  Court,  by  virtue  of  the  discretion  given  to 
them  under  the  statute  1  Will.  4.  c.  21.  s.  6.  over 
the  costs  incurred  in  all  cases  of  mandam'lis,  will 
give  to  the  successful  party  their  costs,  unless,  un- 
der the  special  circumstances  of  the  case,  they 
should  appear  not  to  be  entitled  to  them.  Re* 
gina  V.  the  Mayor,  8fC.  of  Newbury,  13  Law  J.  Rep. 
(n.8.)  aB.  149;  1  as,  751 ;  2  G.  &  D.  109. 

The  traverser  of  a  return  to  a  writ  of  mandamus 
is  not  entitled  to  the  costs  of  issues  taken  on  the  re- 
turn, and  found  for  him  at  the  trial,  unless  he  suc- 
ceeds on  the  whole. 

Therefore,  where  a  mandamus  had  gone  to  a  cor- 
poration to  admit  as  freeman  a  party  who  had  three 
different  facts  to  establish,  in  order  to  make  out  his 
title  to  admission :  the  return  to  the  mandamus  de- 
nied all  the  three  facts ;  the  claimant  traversed  all 
the  three  allegations  in  the  return ;  the  corporation 
joined  issue  ;  and  at  the  trial  two  of  the  issues  were 
found  for  the  traverser,  but  one  for  the  corporation, 
who  consequently  had  judgment : — Held,  that  the 
traverser  could  not  have  the  costs  of  the  issues  found 
for  him.  Regina  v.  the  Mayor,  Sjc,  of  Mahnesbury, 
11  Law  J.  lUp.  (n.s.)  Q.B.  318,  s.  c.  Emery  v.  the 
jfldermen,  ^c.  of  Malmeebury,  3  Q.B.  677. 

Allowance  of  costs  to  the  successful  party  on  a 
return  to  a  mandamus  is  the  general  rule.  Regina 
V.  the  Eastern  CounticM  Railway  Company,  1 1  Law  J. 
Rep.(N.s.)Q.B.  178. 

Where,  after  a  return  had  been  made,  the  prose- 
cutor omitted  to  proceed  with  a  mandamus,  the 
Court  obliged  him  to  elect  either  to  proceed  or  pay 
the  costs  of  the  mandamus  under  1  Will.  4.  c.  21. 
s.  6. 

That  section  empowers  the  Court  to  give  costs  to 
the  defendant,  as  well  as  to  the  prosecutor  of  a 
mandamus.  Regina  v.  iht  Mayor  rf  Dartmouth,  in 
re  Houldsworih,  12  Law  J.  Rep.  (n.s.)  M.C.  83;  2 
Dowl.  P.C.  (n.s.)  980. 

A  sheriff,  on  a  compensation  case  under  a  railway 
act,  directed  the  jury  that  the  claimant's  case  was 
not  within  the  act,  and  they  so  found.  A  rule  was 
afterwards  made  absolute  for  a  mandamus  to  the 
sheriff  to  execute  the  inquiry,  upon  the  ground  that 
he  was  mistaken  : — Held,  that  the  parties  opposing 
a  rule  for  a  mandamus  should  not  pay  the  costs  of 
the  other  side  in  moving  and  making  that  rule  abso> 
lute,  as  the  necessity  for  the  rule  arose  from  the 
mistake  of  the  J  udge.  Regina  v.  the  Slierif  of  Mid- 
dlesex, 13  Law  J.  Rep.  (n.s.)  CLB.  14;  6  QLh.  365. 

If  a  rule  nisi  for  a  mandamus  to  hear  an  appeal 
has  been  obtained  upon  affidavits  stating  imperfectly 
the  grounds  upon  which  the  Sessions  proceeded  in 
their  judgment,  and  the  facts  omitted  are  substantial 
and  material  to  the  case,  the  Court  will  discharge 
the  rule  with  costs.  Regina  v.  the  Justices  of  the 
West  Riding  of  Yorkshire  (HI.  Pancras  and  BrattfordJ, 
14  Law  J.  Rep.  (n.b.)M.C.  119. 

The  statute  1  Will.  4.  c.  21.  s.  6,  which  gives  costs 
on  writs  of  mandamus,  whether  the  writ  shall  be 
granted  or  refused,  and  also  if  the  same  shall  be 
issued  and  obeyed,  applies  not  only  to  the  mere 
costs  of  the  application  and  of  the  writ,  but  to  the 
costs  of  the  return  and  the  subsequent  proceedings. 

Where  cause  was  shewn  against  a  rule  nisi  for  a 
writ  of  mandamus  against  the  churchwardens,  over* 
seers,  and  inhabitants  of  a  parish,  and  no  objection 
was  made  upon  the  ground  that  under  a  local  act  of 


Parliament  (a  public  act)  the  direotore  of  the  poor 
were  responsible  for  the  matter  sought  to  be  enforaedt 
but,  the  writ  being  granted,  upon  the  return  thereto 
such  an  objection  was  successfully  raised,  the  Court, 
in  its  discretion,  refused  to  compel  the  prooecator 
of  the  mandamus  to  pay  any  costs  incurred  ante- 
cedently to  the  return.  Regina  v.  the  Churdueardtn 
and  Overseers  qf  St.  PoMcras,  2  Dowl.  P.C.  (na)  955. 

The  costs  of  a  return  to  a  writof  mandamiuiuy 
be  granted  in  the  discretion  of  the  Court  under  tW 
1  Will.  4.  c.  21.  s.  6,  although  that  section  in  terais 
only  provided  for  the  coats  of  such  an  apjdicatioB, 
where  the  writ  shall  be  granted  or  refused,  oritsaed 
and  obeyed.    Regina  v.  Seott,  S  Dowl.  P.C.  (njl)  212. 

[And  see  title  Schoolhastsa.] 


MANCHESTER. 

The  act  53  Geo.  3.  c  72,  for  the  appointment  oft 
stipendiary  magistrate  to  act  within  the  townships  of 
Manchester  and  Salford,  altered  and  amended  by 
7  &  8  Vict.  c.  30 ;  22  Law  J.  Stat  77. 


MANOR. 


The  freehold  of  customary  tenements  in  tbemaM 
of  L  is  in  the  lord.  By  the  custom  of  the  nwaor, 
on  alienation,  the  tenant  executes  a  deed  of  bargiia 
and  sale  and  surrender  to  the  alienee,  with  the 
licence  of  the  lord  indorsed  thereon,  which  lieeace 
is  matter  of  course.  The  tenant  afterwards  appesn 
in  court  with  the  deed,  and  states  to  the  steward 
that  he  surrenders  the  premises  into  the  hands  of 
the  lord  to  the  use  of  the  alienee.  The  alienee  is 
then  admitted  tenant,  and  the  alienation  presented 
by  the  jury : — Held,  that  the  surrender  and  admit- 
tance, as  well  as  the  deed  of  bargain  and  sale,  wen 
necessary  to  pass  the  lands  *,  and  where  the  t(^nant 
died,  after  executing  the  deed,  but  before  sDirender, 
that  nothing  passed  to  the  alienee. 

Husband  and  wife  cannot  either  jointly  or  lerer- 
ally  appoint  an  attorney  to  alienate  the  wife's  iaod. 

A  power  of  attorney  by  husband  and  wife,  iere^ 
^Uy  and  respectively  appointing  an  attorney  to  sur- 
render the  wife's  customary  tenement  into  the  lord's 
hands, — Held,  a  nullity. 

SemblC'—The  death  of  the  wife  is  at  sll  events  a 
revocation  of  such  a  power,  and  a  surrender  subse- 
quently made  by  the  attorney  is  inoperative.  Grekan 
V.  Jackson,  14  Law  J.  Rep.  (N.s.)Q.B.  129. 

The  freehold  in  the  customary  tenements  of  a 
manor,  which  pass  by  lease  and  release  and  admit* 
tance,  but  of  which  no  surrender  is  required,  is  in 
the  lord,  and  not  in  the  tenant ;  and  in  an  actioD  of 
trespass  to  such  a  tenement  by  the  tenant,  he  nioi4 
reply  to  a  plea  of  liberum  tenementum  in  the  lord,  by 
specially  setting  forth  his  Interest,  and  cannot  tra- 
verse the  plea.  Thompson  v.  Hardinge,  14  Law  J. 
Rep.  (n.8.)  C.P.  268. 

Tenant  for  life  of  a  manor  in  which  lands  are  un- 
franchised under  the  provisions  of  the  Manorial 
Rights  Commutation  Act  is  entitled  to  his  costs  out 
of  the  fund  arising  from  the  unfr«nchiaeniettt.  Bt 
parte  the  Archbishop  of  Canterbury,  1  ColL  C.C.  IW. 
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MANSLAUGHTER. 

A  prisoner  who  Is  tried  for  manslaughter  on  the 
coroner's  inqnisition  may  be  convicted  of  an  assault 
under  the  1 1th  section  of  the  stat  1  Vict  c  85.  ittf- 
gina  Y.  Pool,  9  Car.  &  P.  728. 

An  indictment  for  manslaughter  stated  that  the 
prisoners  gave,  administered  and  delivered  to  one 
M  A  divers  large  and  excessiye  quantities  of  spirits 
and  water,  wine,  and  porter,  and  induced,  procured 
and  persuaded  htm  to  drink  them,  the  said  quan- 
tities, &c.,  being  likely  to  cause  death,  which  they  well 
knew.  It  then  ayerred  that  M  A  by  their  persua- 
sion, &e.  drank,  &c.  and  then  became  greatly  drunk, 
&e.  distempered,  &c.,  and  while  he  was  so,  the  pri- 
soners assauljted  him  and  forced  him  to  go  into,  and 
placed  and  confined  him  in  a  cabriolet  and  drove 
and  carried  him  about  in  it  for  two  hours,  and 
thereby  greatly  shook  and  knocked  him  about,  by 
means  iniereof  he  became  mortally  sick,  Sec,  and 
of  the  said  large  and  excessive  quantities,  &c.  and 
of  the  said  drunkenness,  &c.  occasioned  thereby,  and 
of  the  said  shaking,  &c.,  and  of  the  sickness  and 
distemper  occasioned  by  it,  he  instantly  died.  The 
deceased  was  a  man  in  possession  under  the  sheriff; 
and  one  of  the  prisoners,  of  whose  goods  he  was  in 
possession,  assisted  by  his  brother  and  a  friend,  plied 
the  man  with  liquor,  themselves  drinking  freely 
also,  and  when  he  was  very  drunk  put  him  into  a 
cabriolet  and  caused  him  to  be  dnven  about  the 
streets,  and  about  two  hours  after  he  had  been  nut 
into  the  cabriolet  he  was  found  dead : — Held,  tnat 
if  it  were  essentia]  to  prove  that  the  prisoners  knew 
that  the  liquors  were  likely  to  cause  death  the  case 
would  be  one  of  murder  and  not  of  manslaughter, 
but  that  such  allegation  was  not  a  material  part  of 
the  indictment,  but  might  be  dismissed  from  the 
jury's  consideration. 

Held,  also,  that  if  the  prisoners  when  the  deceased 
was  drunk  put  him  into  a  cabriolet  in  order  to  keep 
him  out  of  possession,  and  by  so  doing  accelerated 
his  death,  it  would  be  manslaughter.  Regina  v. 
Packard,  Car.  &  M.  236. 

An  indictment  for  manslaughter  stated  in  the  first 
count  that  the  deceased  was  the  apprentice  of  the 
prisoner,  and  that  it  was  the  duty  of  the  prisoner  to 
provide  the  deceased  with  proper  nourishment,  me- 
dicine, &:c.  and  charged  the  death  to  be  from  neglect, 
&c.  The  second  count  charjzed  that  the  deceased, 
"  so  being  »uch  apprentice  as  aforesaid^  was  killed  by 
the  prisoner  by  overwork  and  beating.  No  evidence 
was  given  of  any  indenture,  but  a  witness  proved  that 
the  prisoner  told  him  that  the  deceased  was  his 
apprentice : — Held,  that  this  was  sufficient  proof  of 
the  allegation  of  the  apprenticeship  in  the  second 
count,  but  not  of  that  in  the  first  count. 

In  a  case  of  manslaughter  the  prisoner  cannot  be 
convicted  of  an  assault  under  tiie  1 1th  section  of 
the  Stat  1  Vict  c.  85,  unless  that  assault  is  the 
subject-matter  of  the  charge  and  embodied  in  the 
charge,  and  which  would  of  itself  have  been  the 
felony  but  for  some  other  cause;  and  the  jury  ought 
not  on  a  charge  of  manslaughter  to  convict  the 
prisoner  of  an  assault  unless  that  assault  conduced 
to  the  death  of  the  deceased,  although  the  death 
itself  was  not  manslaughter.  Regina  v.  Crumpttm, 
Car.  &  M.  597. 

On  an  indictment  for  manslaughter  by  beating. 

Digest,  1840—1845 


it  appeared  that  the  deceased  had  died  of  a  dislo- 
cation of  the  vertebrae  two  days  after  fighting  with 
the  prisoner : — Held,  that  if  the  jury  were  not  satis- 
fied that  the  death  of  the  deceased  was  caused  by  the 
prisoner,  they  might  find  the  prisoner  guilty  of  an 
assault  under  the  stat  1  Vict.  c.  85 ;  and  that  with 
a  view  to  a  conviction  on  that  statute  it  was  imma- 
terial that  the  deceased  was  the  challenger  in  the 
fight,  and  that  it  did  not  appear  which  party  struck 
the  first  blow. 

If  two  parties  go  out  to  strike  one  another,  and 
do  so,  it  is  an  assault  in  both,  and  it  is  quite  imma- 
terial which  strikes  the  first  blow.  Regina  v.  Lewis, 
1  Car.  &  K.  419. 

Semhle — If  A  kill  B,  under  provocation  of  a  blow 
not  sufficiently  violent  in  itself  to  render  the  killing 
manslaughter,  but  the  blow  be  accompanied  by  very 
aggravating  words  and  gestures,  that  will  be  but 
manslaughter  in  A.  Regina  ▼.  Sherwood,  1  Car.  & 
K.  656, 


MANUFACTURES. 

The  laws  for  the  prevention  of  frauds  and  abuses 
by  persons  employed  in  the  woollen,  worsted,  linen, 
cotton,  fiax,  mohair,  and  silk  hosiery  manufacturea, 
amended,  and  provision  made  for  securing  the 
property  of  the  manufacturers  and  the  wages  of  the 
workmen  engaged  therein  by  6  &  7  Vict  c.  40 ;  21 
Law  J.  Stat  82. 

Further  regulations  made  respecting  the  tickets 
of  work  to  be  delivered  to  silk  weavers  in  certain 
cases  by  8  &  9  Vict  c.  128 ;  23  Law  J.  Sut  587. 


MARKET. 


Under  the  grant  of  "a  free  market,"  to  certain 
persons,  their  heirs  and  assigns  for  ever,  **  for  all 
manner  of  cattie  and  commodities  whatsoever," 
without  paying  **  any  manner  of  toll  for  the  same," 
an  exemption  from  stallage  duty,  as  well  as  the 
common  market  toll,  may  pass.  Lockwoodv,  Wood, 
10  Law  J.  Rep.  (n.s.)  Q.B.  100 ;  6  aB.  31. 

Kins;  Charles  I.  granted  by  letters  patent  to  G  H, 
his  heirs  and  assigns,  a  weekly  and  fortnightly 
market,  and  two  yearly  fairs  at  E,  with  all  tolls  and 
profits.  By  indenture  dated  1646,  between  the  said 
G  H  of  the  one  part  and  four  persons  (therein 
named)  described  as  all  of  E,  yeomen  and  bye- 
lawmen  for  the  present  year,  on  behalf  of  them- 
selves and  all  the  inhabitants  of  E,  on  the  other  part, 
the  four  bye-lawmen  and  the  inhabitants  granted  to 
G  H  a  house,  land,  and  the  market-place  Tn  E.  The 
indenture  then  contained  a  covenant  by  G  H  that 
the  four  persons  and  the  inhabitants  aforesaid,  their 
heirs  and  assigns  for  ever,  should  have  a  free  market 
in  E,  toll  free.  An  action  of  debt  for  stallage  having 
been  brought  by  the  proprietor  of  the  market-place 
against  the  defendant  as  an  inhabitant, — Held,  on 
a  bill  of  exceptions  to  the  ruling  of  the  learned 
Judge  at  the  trial,  first,  that  an  exemption  from 
tolls  included  an  exemption  from  stallage  also; 
secondly,  that  **  the  inhabitants"  of  E  could  not  by 
that  name  and  description  prescribe  for  an  exemp- 
tion from  toll,  such  exemption  being  an  easement 
^fi  alieno  solo.  Ibid.  1 8  Law  J.  Rep.  (n.s.)  Q.B.  365; 
6Q.B.  31. 

3L 


442 


MARRIAGE— (Vaupitt  of). 


The  possesaion  of  a  marl^et  does  not,  as  a  matter 
of  law,  imply  the  right  of  preyenting  individuals 
from  selling  marketable  articles  in  their  shops 
within  the  limits  of  the  market,  on  market  days. 
The  Mayor  of  Maccles/ield  v.  Chapman,  13  Law  J. 
Rep.  (na)  Exch.  32 ;  12  M.  &  W.  18. 


MARRIAGE. 

[See  Baron  and  Feme — Divorce — Seduction.] 

(A)  Valititt  of. 
(B;  Articles. 

(C)  Settlement. 

(D)  Breach  of  Promise. 

(E)  Nullity  of  Marriage. 

(F)  Marriage  Act. 


Banns  and  marriages  in  district  churches  or 
chapels.   See  7  &  8  Vict.  c.  56 ;  22  Law  J.  SUt.  123. 

(A)  Validity  of. 

A  marriage  under  a  licence,  in  which  one  of  the 
parties  was  described  under  a  false  surname,  is  valid, 
unless  rendered  otherwise  by  circumstances  of 
fraud — see  Cope  v.  Burt,  1  PhiL  224.  Lane  v. 
Goodwin,  12  Law  J.  Rep.  (n.s.)  aB.  157;  4  aB. 
361;  3G.&D.  610. 

A  contract  of  marriage  per  verba  de  prasenti,  not 
made  in  the  presence  of  a  minister  in  episcopal 
orders,  does  not  constitute  a  valid  marriage. 

In  order  to  maintain  an  action  on  the  case  for 
adultery  with  the  plaintiff's  wife,  the  plaintiff  must 
shew  a  marriage  de  facto,  that  is,  an  actual  valid 
marriage,  or  one  which  is  voidable  only,  and  good 
until  it  is  avoided — a  marriage  whereby  the  real 
and  not  a  supposed  relationship  of  husband  and  wife 
is  created ;  and  acknowledgment  of  co- habitation 
and  reputation,  which  raises  a  presumption  of  such 
marriage,  is  not  sufficient  Cathenoood  v.  Cation, 
13  Law  J.  Rep.  (n.8.)  Exch.  334;  13  M.  &W.  261 ; 
Car.  &M.  431. 

A  marriage  purporting  to  have  been  had  under 
authority  of  the  Colonial  Act  of  New  South  Wales, 
passed  on  the  4th  of  July  1834, — Held,  not  to  be 
invalid  by  reason  of  a  non-compliance  with  its  pro- 
visions, there  being  no  words  therein  expressly 
creating  a  nullity. 

Quare — Unless  there  be  in  a  marriage  act  such 
words,  whether  any  other  words  could  be  held  to 
import  a  nullity.  Catherall  v.  Caiherall,  I  Robert. 
304. 

A  (in  the  kingdom  of  Ireland),  accompanied  by 
B,  went  to  the  house  of  C,  a  regularly  placed 
minister  of  the  Presbyterians  of  the  parish,  where 
such  minister  resided,  and  then  entered  into  a  pre- 
sent contract  of  marriage  with  the  said  B ;  the  said 
minister  performing  a  religious  ceremony  between 
them,  according  to  the  rites  of  the  Presbyterian 
church.  A  and  B  lived  together  for  some  time  as 
man  and  wife ;  A  afterwards  married  another  per- 
son, in  a  parish  church  in  England. 

Quare — ^Whether  the  first  contract  was  sufficiently 
a  marriage  to  support  an  indictment  against  A  for 
bigamy. 

The  Lord  Chancellor,  Lord  Cottenham,  and 
Lord  Abinger,  held  that  it  was  not ;  Lord  Brougham, 


Lord  Denman,  and  Lord  Campbell,  held  that  it 
was.  The  Lords  being  thus  diTided,  the  rale 
"semper  prasumUur  pro  negante"  appfied,  and 
judgment  was  given  for  the  defendant  in  error. 
Regina  v.  Milium  10  C.  &  F.  534. 

The  Royal  Marriage  Act,  12  Geo.  3.  c.  II,  ex> 
tends  to  prohibit  the  contracting  of  marriages,  or  to 
annul  any  already  contracted,  in  violation  of  iti 
provisions,  wherever  the  same  maybe  contracted  or 
solemnized,  either  within  the  realm  of  England  or 
without     The  Sussex  Peerage,  1 1  C.  &  F.  85. 

A  marriage  celebrated  in  a  foreign  coontrj, 
according  to  the  rites  of  the  Church  of  England, 
but  not  at  the  residence  of  a  British  ambassador, or 
in  a  British  factory,  and  not  according  to  the  In 
loci,  where  there  were  no  insurmountable  diflScol- 
ties  in  celebrating  the  marriage  according  to  tbe 
lex  loci,  is  invalid.  Kent  v.  Burgess,  10  Lav  J. 
Rep.  (n.8.)  Ch.  100;  11  Sim.  361. 

A  B,  a  widow,  entitled  to  a  pension  AtnaUt 
viduitate  cohabited  with  C  D  in  Scotland.  In  re- 
gard to  society  they  held  themselves  out  as  mas 
and  wife,  but  with  respect  to  the  penaon  Aey 
acted  as  if  they  were  unmarried,  and  A  B  half-yearly 
made  solemn  declarations  of  widowhood  &r  the 
purpose  of  obtaining  the  pension: — Held,  on 
exceptions  to  the  Master's  report,  that  on  the  whole 
he  was  right  in  finding  that  no  valid  marriage  had 
taken  place.    BoberisoH  v.  Crturford,  3  Bea.  101 

(B)  Abticlbs. 

A  representation  made  by  one  party  for  the  pur- 
pose of  influencing  the  conduct  of  another,  and  acted 
on  by  him,  will  in  general  be  sufficient  to  entitle 
him  to  the  assistance  of  a  court  of  equity,  for  the 
purpose  of  realizing  such  representation. 

And  so  in  proposals  of  marriage :  if  the  parent, 
or  his  agent,  deliberately  holds  out  inducements  to 
the  suitor  to  celebrate  the  marriage,  and  he  consents 
and  celebrates  it,  believing  it  was  intended  that 
he  should  have  the  benefits  so  held  out  to  him,  a 
court  of  equity  will  give  effect  to  the  proposals. 

Proposes  of  marriage  written  bv  the  lady's 
brothers,  acting  by  her  father's  authority,  stated 
that  «  Mr.  J  P  T  (the  father)  also  intends  to  leare 
a  further  sum  of  10,0002.  in  his  wiU  to  Miss  T,  to 
be  settled  on  her  and  her  children,  the  disposition 
of  which,  supposing  she  has  no  children,  will  be 
prescribed  by  the  wUl  of  her  father.  These  are  the 
bases  of  the  arrangement,  subject,  of  course,  to  re- 
vision ;  but  they  will  be  sufficient  for  Baron  B  to 
act  upon."  Baron  B,  upon  receiving  the  proposals, 
provided  a  jointure  as  required  by  them  for  his  in- 
tended wife,  and  then  married  her.  In  the  settle- 
ment, afterwards  executed,  there  was  no  mention  of 
this  sum  of  10,000/.;  and  it  was  not  left  by  J  F  T 
in  his  will : — Held,  that  his  estate  was  liable  to  the 
payment  of  the  10,0002.,  with  interest  from  the  end 
of  one  year  after  his  death. 

Semble — That  a  letter  written  and  signed  by  the 
father,  after  the  marriage,  admitting  the  trims  of 
the  written  proposals,  which  were  not  signed,  was  a 
recognition  of  them  as  his  agreement,  and  snffi- 
ciently  signed  by  him  within  the  Statute  of  Frauds. 
Hammersley  v.  the  Baron  de  Biel,  12  C.  &  F.  42. 

(C)  Settlembwt. 
Settlement  o(  husband's  estate  on  his  marriage  in 
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trast,  to  pay  the  rentSt  &c.,  unto  or  for  the  main- 
teoance  and  support  of  the  husband,  wife  and  chil- 
dren, or  otherwise,  if  the  trustees  should  think  pro- 
per to  permit  the  same  to  he  received  hy  the  nus- 
band  during  his  life,  without  power  to  charge,  &c., 
on  the  bankruptcy  oif  the  husband : — Held,  that  a 
trost  had  been  created  for  the  maintenance  and 
support  of  the  wife  and  children  out  of  the  pro- 
perty daring  the  husband's  life.  Page  r.  Way,  3 
Bea.20. 

(D)  Bbba€h  or  Pbom isB. 

If  a  man  enter  into  a  promise  of  marriage 
in  ignorance  of  the  fact  that  the  woman  has  had  an 
illegitimate  child,  and  discovers  it  before  the 
marriage,  and,  on  that  ground,  declines  entering 
into  the  marriage,  he  has  a  right  to  do  so,  although 
the  transaction  as  to  the  child  may  have  taken 
place  ten  or  more  years  ago,  and  the  conduct  of 
the  woman  may  have  been  since  perfectly  correct ; 
bat,  if  the  man  knew,  or  had  reason  to  know,  at 
the  time  of  the  promise,  that  the  woman  had  such 
a  child,  and  gave  that  afterwards  as  his  reason  for 
reftising  to  marry,  that  would  be  no  defence  in 
point  of  law  to  an  action  for  breach  of  promise  of 
marriage.   Burch  ▼.  Merrick,  1  Car.  &  K.  463. 

(£)  KULUTT  OF  MaBUAOB. 

Sentence  of  nullity  of  marriage,  by  reason  of  the 
impotency  of  the  husband,  pronounced,  without  the 
inspection  of  his  person.  Sparrow  v.  Harriton,  3 
Cart  16. 

A  libel  in  a  suit  promoted  by  the  husband  against 
the  wife,  for  nullity  of  marriage  by  reason  of  fraud 
in  obtaining  the  licence,  rejected,  there  being  no 
error  de  pertond,  although  in  the  licence  the 
wife  was  wrongly  named.  Chwes  v.  Clowes,  8 
Curt  185. 

A  libel,  by  a  husband,  in  a  suit  of  nullity  of  mar- 
riage having  been  rejected: — Held,  that  it  was  com- 
petent to  the  wife,  in  that  suit,  without  taking  out 
a  cross  citation,  to  sue  the  husband  for  restitution 
of  conjugal  rights.    Ibid.  194. 

Sentence  of  nullity  of  marriage  pronounced,  by 
reason  of  a  natural  incurable  malformation  of  the 
sexual  organs  of  the  female,  those  organs  admitting 
ofapor/M?  connexion  only  with  the  male.  D — e  v. 
D— «,  1  Robert  279. 

(F)  Mabbiaob  Act. 

An  information  was  filed  under  the  Marriage 
Act  (4  Geo.  4.  c.  76),  and  some  evidence  adduced 
in  support  of  it,  which,  at  the  hearing,  was  deemed 
insufficient  by  the  Court  Liberty  was  given  to 
the  relator  to  exhibit  interrogatories  for  the  purpose 
of  adducing  additional  evidence. 

Such  an  information  will  lie,  and  a  decree  may 
be  made  on  it,  although  the  par^  "  not  offending" 
has  not  any  property  in  possession,  remainder,  re- 
version, or  contingency. 

Such  an  information  will  lie  at  the  relation  of  the 
guardians  of  a  husband,  who  has  no  property  in 
possession,  remainder,  reversion,  or  expcctency, 
against  a  wife  being  the  offending  party. 

One  of  the  parties  to  the  marriage  who  swears 
that  the  other  party  is  of  age,  he  or  she  knowing 
the  contrary,  is  a  party  **  falsely  swearing"  within 
the  meaning  of  the  act    The  Attorney  General  v. 


Seveme,  13  Law  J.  Rep.  (n.8.)  Ch.  99 :  13  Coll. 
C.C.  SIS. 


MARSHALLING. 

R  mortgaged  Whiteacre  to  A,  then  mortgaged 
Whiteacre  to  B,  then  mortgag^  Whiteacre  and 
Blackacre  to  A,  on  the  occasion  of  a  farther  advance 
fiom  A,  and  made  both  Whiteacre  and  Blackacre 
liable  to  the  whole  mortgage  debt  due  to  A ;  and 
lastly  mortgaged  Whiteacre  and  Blackacre  to  C. 
Whiteacre  was  insufficient  to  satisfy  the  first  mort- 
gage debt  due  to  A,  and  the  mortgage  debt  due  to  B, 
and  Whiteacre  and  Blackacre  were  insufficient  to 
satisfy  A,  B,  and  C  : — Held,  that  B  had  no  equity 
as  against  C  to  throw  the  whole  mortgage  due  to  A 
on  Blackacre  alone,  but  that  this  debt  ought  to  have 
been  thrown  rateably  and  pari  pastu  on  Blackacre 
and  Whiteacre.  Barnes  v.  Raekster^  1 1  Law  J.  Rep. 
(N.8.)  Ch.  228  i  1  Y.  &  CoU.  C.C.  401. 


MASTER  AND  SERVANT. 
[See  Action,  When  maintainable.] 

Where  the  declaration  alleged  that  G  was  and  is 
the  servant  of  the  plalntifls ;  that  he  had  been  in- 
jured by  the  negligent  driving  of  the  defendant, 
whereby  the  plaintins  were  deprived  of  his  services, 
and  forced  to  pay  another  person  wages  during  his 
illness ;  on  motion  in  arrest  of  jud^ent, — Held, 
that  the  action  was  mainteinable. 

A  master  may  sue  in  case,  for  the  consequential 
damage  arising  to  him  from  an  iigury  to  his  ser- 
vant, though  ue  only  remedy  of  the  servant  for  the 
injury  be  by  action  on  the  case  also. 

Held,  also,  that  it  sufficiently  appeared  from  the 
declaration,  that  G  was  entitled  to  receive  his  wages 
fVom  the  plaintifi!s  during  his  illness.  Martinez  v. 
Gerber,  10  Law  J.  Rep.  (n.s.)  C.P.  314 ;  3  M.  &  G. 
88 ;  3  So.  (n.8.)  386. 

If  a  clerk  or  servant  engaged  at  a  fixed  salary, 
payable  quarterly  or  yearly,  resign  his  employment 
in  the  middle  of  a  quarter,  he  is  not  entitled  to  a 
proportionate  part  of  his  salary. 

But  where  there  has  been  no  misconduct  on 
either  side,  it  may  be  left  as  a  question  for  the  jury, 
whether  the  facte  of  the  case  raise  a  presumption 
that  there  was  an  understanding  that  a  payment 
pro  raid  should  be  made.  Lambum  v.  Cruden,  10 
Law  J.  Rep.  (n.8.)  C.P.  121;  2  M.  &  G.  253. 

The  plaintiff  hired  himself  to  the  defendants  to 
work  in  a  colliery,  under  a  vrritten  agreement, 
which  stipulated  that  when  the  pit  of  the  colliery 
should  be  off  work,  the  plaintiff  should  continue  the 
servant  of  the  defendante,  and  subject  to  their  orders 
and  directions,  and  liable  to  be  employed  by  them 
as  they  should  think  fit,  and  should  do  and  perform 
a  full  day*s  work  on  every  working  day : — Held, 
that  under  such  an  agreement,  the  defendante  were 
not  bound  to  employ  the  defendant  on  all  reasonable 
working  days.  WilHamson  v.  Taylor,  13  Law  J. 
Ri^.  (N.s.)  Q.B.  81  ;  5  aB.  175  ;  1  D.  &  M.  398. 

A  designer  who  invents  and  draws  patterns,  to  be 
afterwards  engraved  on  rollers,  to  be  used  in  calico- 
printing,  is  liable  under  4  Geo.  4.  c  34.  s.  3.  for 
misconduct  in  the  execution  of  his  contract  of  ser- 
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▼ice.    Ex  parte  Orwurod,  1 8  Law  J.  Rep.  ( V.S.)  M.C. 
73 ;  1  Dowl.  &  L.  P.C.  825. 

The  statute  4  Geo.  4.  c.  84^  a.  1.  doei  not  autho- 
rize magistrates  to  punish  misconduct  on  the  part 
of  a  servant,  which  amounts  to  a  felony. 

A  conviction  and  commitment  under  that  statute 
stated,  that  the  servant  had  contracted  to  serve  aa  a 
servant  in  hushandrj,  and  that  in  his  said  service 
and  employment  he  had  heen  guilty  of  a  misde- 
meanour and  miscarriage,  in  that  he  had  purloined 
a  quantity  of  barley  to  give  to  the  horses  under  his 
care,  contrary  to  the  express  command  of  his  mas- 
ter. The  evidence  stated  in  the  conviction  shewed 
it  to  have  been  taken  in  the  night  by  meana  of  a 
skeleton  key : — Held,  that  in  the  first  place  this  was 
not  shewn  to  be  misconduct  or  misbehaviour  in  the 
execution  of  his  contract  of  service,  that  contract  not 
being  particularly  set  forth ;  and,  secondly,  that,  at 
all  events,  it  was  a  felony  over  which  the  magis- 
trates had  not  jurisdiction.  Ex  parte  JaekUn,  18 
Law  J.  Rep.  (n.8.)  M.C.  189;  SDowl.&L.  P.C.  108. 

A  commitment  of  a  pitman,  under  4  Geo.  4.  c.8 1 . 
B.  8,  to  gaol,  '*  there  to  remain,  and  be  corrected, 
and  held  to  hard  labour,"  is  void. 

SemJile — That  a  commitment,  which  stated  that 
it  had  been  adjudged  and  determined,  that  the 
party  charged  had,  in  his  service,  been  guilty  of 
divers  misdemeanours,  miscarriages,  and  misbeha- 
viour towards  his  employers,  and  particularly  that, 
on  the  10th  day  of  August  now  instant,  he  absented 
himself  from  his  service  without  leave  or  any  just 
cause,  and  which  proceeded  to  state,  that  the  ma- 
gistrates convicted  the  party  of  his  said  offence,  was 
not  void  for  uncertainty  in  pointing  out  the  precise 
ground  of  the  committal.  Wood  v.  Fenwick,  1 1  Law 
J.  Rep.(N.8.)  M.C.  127;  10  M.&  W.  195. 

It  IS  not  sufficient  in  a  commitment  under  the 
Stat.  4  Geo.  4.  c  34.  s.  2.  to  state  that  the  party 
committed  was  the  servant  of  A  B,  without  shewing 
the  nature  of  the  employment.  In  re  Copettick,  18 
Law  J.  Rep.  (n.s.)  M.C.  161. 

Assumpsit  by  a  housemaid  for  discharging  her 
without  a  month's  notice  or  a  month's  wages,  ac- 
cording to  the  contract  of  hiring  and  service.  Plea, 
that  the  plaintiff  requested  the  defendant's  permis- 
sion to  be  absent  from  his  service  for  a  night,  which 
he  refused,  and  that  the  plaintiff  agunst  his  will 
absented  herself  from  his  house.  Replication,  that 
the  plaintiff's  mother  was  seized  with  sudden  and 
violent  illness,  and  was  in  imminent  peril  of  death, 
and  believing  herself  likely  to  die  had  requested  the 
plaintiff  to  visit  her ;  whereupon  the  plaintiff  re- 
quested the  defendant's  permission  to  be  absent  from 
his  service  until  the  next  day,  for  the  purpose  of 
visiting  her  mother,  and  because  the  defendant 
refused  without  any  reasonable  cause,  the  plaintifl^ 
for  the  purpose  of  visiting  her  mother,  left  the  de- 
fendant's house  as  in  the  plea  mentioned.  On 
special  demurrer, — held,  that  the  plea  was  good, 
and  the  replication  bad.  Turnery.  Mason,  14  Law 
J.  Rep.  (K.8.)  Exch.  811 ;  14  M.  &  W.  112. 

A  person  has  a  right  to  dismiss  a  servant  for 
misconduct,  but  has  no  right  to  turn  away  an  ap- 
prentice because  he  misbehaves ;  but  the  case  of  a 
young  man,  seventeen  years  old,  who,  under  a  writ- 
ten agreement,  not  under  seal,  is  placed  with  a 
surgeon  as  '*  pupil  and  assistant,"  and  with  whom 
a  premium  is  paid,  is  a  case  between  apprenticeship 


and  service;  andifsucha^OTionon  iomeoGcaiMns 
come  home  intoxicated,  this  alojie  will  not  judfj 
the  surgeon  in  dismissing  him.  Bat  if  the  **  pnpil 
and  assistant,"  by  employing  the  shopboy  toona- 
pound  the  medicines,  occasions  real  danger  to  tke 
surgeon's  practice,  thia  would  justify  the  sHifeoi 
in  dismissing  him. 

In  assumpsit  for  wrongfully  dismissiiig  a  **  pnpl 
and  assistant"  to  a  surgeon,  the  defendant  plesdu 
that  the  ''pupil  and  assistant"  so  misccndoeted 
himself  aa  to  make  it  necessary  to  dismiu  faim  to 
prevent  him  mining  the  defendant's  practice,  sad 
the  plaintiff  replied  de  Imsrtf.— Held,  that,  oa 
these  pleadings,  the  plaintiff  was  entitled  tobegia. 
Wiee  V.  Wilton,  1  Car.  &  K.  662. 

In  assumpsit  by  the  plaintiff  for  wages  ss  a  fe> 
male  servant,  the  defendant  pleaded  noaassuiiiNi^ 
and  the  plaintiff  gave  evidence  of  acts  of  aemoe. 
The  defendant  proposed  to  go  into  evidence  to  shev 
that  the  plaintiff  had  cohabited  with  him:~HeU, 
that  he  might  do  so  on  the  plea  of  non  assumpat, 
as  they  went  to  shew  that  there  was  no  conlnci 
between  the  parties,  and  not  to  invalidate  any  cod- 
tract  on  the  ground  of  illegality.  Braddtaw  v.  Hojf- 
ward,  ChfiScJd,  591. 

In  an  action  for  wrongfully  dismi^ng  the  editor 
of  a  newspaper,  the  declaration  stated  that  he  vu 
engaged  for  a  year.  There  waa  no  direct  eridence 
as  to  the  time  for  which  the  plaintiff  was  engaged:— 
Held,  that  the  plaintiff  might  go  into  eridence  to 
ahew  a  custom  for  editors  of  newspapers  to  be  en- 
ffaged  for  a  year,  unless  there  was  an  express  stipn- 
lation  to  the  contrary. 

Semble — That  the  custom  is,  that  the  engagementt 
of  editors,  sub-editors,  and  reporters  are  for  a  year 
unless  there  be  an  express  stipulation  to  the  con- 
trary, and  that  thia  custom  is  binding  on  bolh 
parties.    Holcroft  v.  Barber,  1  Car.  &  K.  4. 

Semble — ^That  the  usage  is,  that  the  engsgemcntt 
of  editors,  sub-editors,  reporters,  and  other  person^ 
who  are  regularly  employed  on  newspapers,  are  for 
a  year  unless  there  be  an  expreas  stipulation  to 
the  contrary. 

In  an  action  for  wrongfully  dismiaaing  the  editor 
of  a  periodical  work  within  the  year  for  which  be 
was  alleged  to  have  been  engaged,  the  dedantka 
stated,  that  the  plaintiff  was  engaged  for  a  year  ata 
salary  of  three  guineas  per  week,  to  be  raised  one 
guinea  for  every  thousand  copies  sold.  It  ns 
objected  that  the  terma  of  the  contnu;t  as  to  the  me 
of  salary  were  not  proved.  The  Judge  beiiiy  of 
opinion  that  there  was  some  evidence  of  the  eootaaet 
as  laid,  left  the  case  to  the  jury,  and  said  that  if 
they  found  that  the  contract  waa  not  on  the  teflsi 
as  to  salary  which  were  alleged  in  the  declaratioo, 
he  should  not  allow  an  amendment,  but  woold  bsve 
the  finding  of  the  jury  stated  on  the  reeord,  under 
the  statute  8  &  4  Will  4.  c  42.  s.  24^  BexUrr^ 
Nurte,  1  Car.  &  K.  10. 


MASTERS  IN  CHANCERY. 

■ 

A  Master  in  ordinary  having  become  incapaci- 
tated from  attending  to  the  bumness  of  hit  oflke, 
the  matters  were  transferred  to  the  Master  in  nta- 
tion,  with  liberty  for  him  to  adopt  the  prooecdiagi 
already  had.  The  Attorney  OenenU  v.  tke  Bekr- 
darters  Companjf,  8  Bea.  130. 


METROPOLIS— MINE— MISDEMEANOUR. 
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METROPOLIS. 

Her  M^ieity't  Commiwionen  of  Woods  enabled 
to  miJce  a  new  atxeet  from  Coventry  Street,  Picca- 
dlly,  to  Long  Acre,  and  other  Improvementa  in  the 
metropoHa,  by  4  Vict  e.  12;  19  Law  J.  Stat  12. 

The  Commiesioners  of  Her  Majesty's  Woods  em- 
powered to  raise  money  for  certain  improvements 
in  the  metropolis  on  the  security  of  the  land  revenues 
ef  the  Crown  within  the  county  of  Middlesex  and 
dty  of  London,  by  4  &  6  Vict.  c.  40 ;  19  Law  J. 
Stat  7L 

The  Commissioners  of  Her  Mijesty'a  Woods  em- 
powered to  appropriate  to  buil£ng  purposes  the 
area  of  Thatched  House  Court,  and  to  widen  and 
improve  Little  Saint  James's  Street,  in  the  parish  of 
Saint  James,  Westminster,  by  6  Vict  c.  19  i  21  Law 
J.  Stot  43. 

The  construction  and  the  use  of  buildings  in  the 
metrcmolis  and  its  neighbourhood  regulated  by 
768  Vict  c.  84  i  22  Law  J.  Sut  172. 


MIDDLESEX. 

The  better  administration  of  criminal  justice  in, 
provided  forby 7  &  SVict c.7i;  22LawJ.Stat  140. 

The  laws  enabling  Justices  of  the  Peace  in  certain 
cases  to  borrow  money  on  mortgage  of  the  county 
rates,  dtered  and  amended,  so  far  as  they  relate  to  the 
county  of  Middlesex,  by  8  &  9  Vict  c  32 ;  23  Law 
J.  Sut  158. 


MILLBANK  PRISON. 

Provisioiit  Ibr  regulating  the  prison  at  Millbank, 
6&7Victc.96;  21LawJ.Stat64. 


.  MINE. 


[See  P&ESCBXFTION.] 

The  emplojrment  of  women  and  girls  in  mines 
and  ooUiferiea  prohibited,  the  employment  of  boys 
regulated,  and  other  provisions  relating  to  persons 
working  therein,  made  by  5  8c  6  Vict  c.  99 ;  20  Law 
JL  Stat  870. 

It  ia  not  necessary,  in  order  to  make  a  ahaieholder 
in  a  company  for  working  minea  in  the  Brazils, 
individQaUy  Uable  in  respect  of  work  done  for  the 
company,  to  prove  that  the  legal  intereat  in  the 
minea  passed  to  the  company  by  deed  under  seal. 
A  tran^r  in  writing  of  me  mine  to  the  company, 
held  snfBdent  evidence  of  their  interest 

The  prospectus  of  a  mining  company  stated  the 
proposed  amount  of  capital,  the  number  of  shares, 
and  dtt  times  and  mode  in  which  the  calls  upon 
the  shares  subscribed  for  were  to  be  paid  up.  The 
shares  were  subscribed  for  and  appropriated,  but 
the  calls  were  not  paid  up  as  the  prospectus  di- 
rected. The  defendant,  a  shareholder,  attended 
occasionally  at  Uie  office  and  meetings  of  the  com- 
pany, and  had  means  of  ascertaining  that  the  calls 
were  not  paid,  tiiongh  the  report  of  the  directors 
rej^eseiited  that  they  were : — Held,  suflkieot  evi- 
dence upon  which  a  jnry  might  conclude  that  the 
defendant  had  anthorixed  the  directora  to  so  on  with 
the  company,  without  the  call^  having  been  paid 


up,  and  that  he  was  liable,  as  a  partner  in  the  con- 
cern,  upon  the  contracU  entered  into  by  them. 
St*igenUrger  v.  Carr,  10  Law  J.  Rep.  (n.8.)  CP. 
253 ;  3  M.  8e  0. 191 1  3  Sc  (m.s.)  466. 

In  trespass  for  breaking  into  a  coal  mine,  and 
digging  and  carrying  away  coals,  the  proper  mea- 
sure of  damages  is  the  value  of  the  coals  as  soon  aa 
they  become  chattels  by  being  severed  irom  the 
freehold :  which  may  be  estimated  by  the  sale  at 
the  i^it's  mouth,  aner  deducting  the  expense  of 
carryii^  the  coals  from  the  place  m  the  mine  whero 
they  were  got,  to  the  pit's  mouth.  Morgan  v.  PoweUf 
1 1  Law  J.  Rep.  (m.s.)  aB.  263 ;  2  G.  &  D.  721. 

The  owner  of  land  through  which  water  flows  in 
a  subterraneous  course,  has  no  right  or  interest  in 
it  which  will  enable  him  to  maintain  an  action 
against  a  landowner,  who,  in  carrying  on  mining 
operations  in  his  own  land,  in  the  usual  manner, 
drains  away  the  water  from  the  land  of  the  first- 
mentioned  owner,  and  lays  his  well  dry. 

Quare — If  the  well  had  been  ancient,  whether 
there  would  have  been  any  difference.  Acton  v. 
BUtndeU,  13  Law  J.  Rep.  (n.8.)  Exch.  289 ;  12  M.  & 
W.  324. 

A  copyholder  applied  for  an  isjunction  to  restrain 
the  lessee  of  the  mines  of  coal  and  ironstone  within 
the  manor,  from  working  the  mines,  so  as  to  injure 
the  copyholders'  houses.  The  lessee  claimed  the 
right  of  working  the  mines  without  being  liable  to 
give  the  copyholders  any  compensation  for  damage 
which  they  might  sustain.  The  mines  had  been 
worked  for  many  years.  The  Court  refused  an  in- 
junction; but  directed  an  action  to  be  brought  at 
the  next  assizes  to  try  the  right  which  was  in  dis- 
pute. Hilton  V.  Lord  Granville,  10  Law  J.  Rep.  (n.8.) 
Cb.  398 ;  4  Bea.  130  ;  1  Cr.  &  P.  283. 

Where  the  onus  of  proving  no  default  in  workbg 
mines  resU  upon  the  lessees,  under  a  covenant 
**  that  the  mines  shall  be  fairlv  got  and  regularly 
worked,"  the  mines  having  been  drowned  out 
Walker  v.  Jeferyt,  U  Law  J.  Rep.  (k.s.)  Ch.  209 ;  1 
Hare,  431. 

A  tenant  for  life  has  no  right  to  open  mines  ot 
clay- pits,  but  where  the  author  of  tne  settlement 
has  previously  worked  them,  the  tenant  for  life  may 
continue. 

Whether  a  tenant  for  life  can  work  mines  or 
day-pits,  the  working  of  which  had  been  abandoned 
by  the  author  of  the  settlement,  quare.  Finer  v. 
yaughan,  2  Bea.  466. 

A  canal  company  were  authorised  by  their  act 
of  incorporation  to  require  the  workers  of  any  minea 
under  the  canal  to  leave  so  much  coal  on  each  side 
of  the  canal  aa  they  might  require  for  the  safety  of 
it ;  and  the  company  were  to  mske  compensation, 
te  be  assessed  (if  the  partiea  differed)  by  a  iury : — 
Held,  tiiat  the  company  were  bound  to  make  com- 
pensation, not  only  for  the  value  of  the  coal  in  the 
bed,  but  also  for  the  additional  profit  which  could 
only  be  made  by  getting  it  The  Bameley  Canal 
Company  v.  Twibell,  13  Law  J.  Rep.  (m.s.)  Ch.434i 
7  Bea,  19. 


MISDEMEANOUR. 

Execution  of  judgment  for  misdemeanours  stured 
or  suspended  upon  giving  bail  in  error  by  8  &  9  vick 
c.  68 ;  28  Law  J.  Stat  248. 
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It  is  a  misdemeanour  indictable  at  oommoo  law 
to  aid  a  person  to  escape  from  custody*  thouA^  he 
be  confined  under  the  remand  of  the  Commissioiiers 
for  the  Relief  of  Insolvent  Debtors,  and  not  on  any 
criminal  charge.    Regina  v.  Allan,  Car.  &  M.  295. 

A  party  arrested  during  the  assizes  under  an  in- 
dictment for  a  misdemeanour,  cannot  be  discharged 
on  bail  without  pleading  and  trayersing.  JUgina 
V.  Weitenhall,  2  M.  &  R.  291. 

An  indictment  for  a  misdemeanour,  which  charges 
that  the  prisoner  unlawfully  broke  and  entered  the 
dwelling-house  of  R  P,  "with  intent  the  goods  and 
chattels  in  the  said  dwelling-house  then  and  there 
being  then  and  there  feloniously  to  steal,  take,  and 
carry  away,"  is  good,  although  it  does  not  state 
whose  goods  the  prisoaer  intended  to  steal.  Mtegima 
V.  Lawet,  1  Car.  &  K.  62. 

The  5th  section  of  the  60  Geo.  8.  &  1  Geo.  4. 
o.  4.  relating  to  the  trial  of  misdemeanours  does  not 
require  a  formal  notice  to  be  given  by  the  prosecu- 
tor to  the  defendant,  but  is  intended  to  prevent  his 
being  taken  by  surprise.  Therefore,  if  it  come  to 
the  defendant's  knowledge  twenty  days  before  the 
next  sessions,  that  the  indictment  had  been  found 
against  him  at  the  last  sessions,  he  is  bound  to  plead 
and  try.    lUgina  v.  Gregory,  1  Car.  &  K.  208. 

The  Court  will  direct  an  affidavit  in  a  case  of 
misdemeanour  which  contained  subjects  both  scan- 
dalous and  irrelevant,  to  be  removed  from  the  filee 
of  the  Court,  and  the  party  who  filed  it  is  liable  to 
be  visited  as  for  a  contempt  of  Court  Also,  if  an 
affidavit  contain  matter  that  is  relevant  and  scan- 
dalous, the  Court,  though  they  caimot  direct  its 
removal  from  the  files,  will  give  the  party  attacked, 
an  opportunity  of  denying  the  defamatory  matter 
upon  oath,  by  a  counter  affidavit 

Where  a  party  had  pleaded  guilty  at  the  Central 
Criminal  Court  to  an  indictment  for  libel,  and  affi- 
davits were  filed  both  in  mitigation  and  aggravation, 
the  Judges  refused  to  hear  ue  speeches  of  counsel 
on  either  side,  but  formed  their  judgment  of  the 
case  by  reading  the  affidavits.  Regina  ▼.  Gregory, 
1  Car.  &  K.  228. 

An  indictment  had  been  found  at  the  assises  in 
1840  against  A,  the  clerk  of  the  course  at  Ascot, 
for  a  misdemeanour,  in  keeping  a  gaming  booth 
there.  In  1844  he  was  taken  on  a  Judge's  warrant, 
founded  on  that  indictment,  and  gave  bail  to  appear 
at  the  next  assises,  and  there  plead  to  the  indict- 
ment, and  take  his  trial.  He  appeared  at  the  next 
assizes,  and  it  was  shewn  by  affidavit,  that  the  pro- 
secutor could  not  be  found,  so  as  to  be  served  with 
notice  of  trial : — Held,  that  the  defendant  could  not 
be  acquitted,  as  no  notice  of  trial  had  been  given ; 
but,  on  the  defendant  surrendering  to  the  governor 
of  the  prison  immediately  before  the  end  of  the 
assizes,  the  Judge  directed  the  prosecutor  and  wit- 
nesses to  be  called  three  times ;  and  they  not  an- 
swering, the  Judge  ordered  diat  the  defendant 
should  be  discharged  by  proclamation,  and  that  he 
should  not  be  called  upon  to  enter  into  any  fresh 
recognizance.     Regina  v.  Hihhard,  1  Car.  &  K.  461. 


though  it  is  not  the  defendant's  tme  osme ;  al 
therefore,  where  F  W  F  brought  an  action  of  Ira- 
pass  against  the  sheriff,  and  he  pleaded  a  mit  of 
ea.  to.  against  *'  the  p1aintif^"~Held,  that  the  riet 
was  proved  by  the  production  of  a  writ  against  F  F, 
and  shewing  that  he  was  the  party  sned  in  the 
original  action.  Fiaher  v.  Magnay,  12  Law  J.  Rep. 
(9.8.)  C.P.  276 ;  5  M.  &  0. 777;  6  So.  (irj.)  588;  1 
DowL&L.P.C.40. 


MISTAKE. 

An  erroneous  statement  was  made  to  a  life  insn- 
rance  company,  by  or  through  their  sgent,  si  to 
A's  interest  in  his  son's  life ;  upon  whi<!&  the  eom- 
pany  granted  a  policy  to  A.  After  the  son's  death, 
the  company  discovered  the  error,  and  reflised  t» 
pay  the  sum  insured.  A  bill  filed  by  A  to  have  the 
mistake  rectified,  was  dismissed,  boeaose  the  evi- 
dence did  not  shew,  distincdy,  whether  the  miitike 
arose  from  tiie  agenf  s  inadvertence,  or  from  hit 
having  been  misinfoznied  by  A.  Parmme^,  BigM, 
18  Sim.  618. 

A  misapprdieBrioa  of  rights  under  a  deed  not 
arising  from  the  miseonstruction  of  the  deed  is  i 
mistake  in  fact,  and,  consequently,  reiievaUe  in 
equity.    Demye  v.  SkncJclmrgk,  4  Y.  &  C.  42. 


MODUS. 

[See  Tn-HEs.] 


MONEY  COUNTS. 

(A)  MOMET  HAJD  AMD  BBCSIVXD. 

(B)  MOMBT  PAID. 

(C)  MONBY  LBNT. 


MISNOMER. 

A  sheriff  is  justified  iu  taking  a  defendant  in 
execution,  under  a  writ  which  pursues  the  name  in 
the  action  in  which  the  judgment  has  been  obtained, 


(A)   MOVBY  HAD  AKD  RECBIVBD. 

The  plaintiff  having  brought  an  aotion  of  i 
against  the  defendant,  the  defendant  served  the 
pkintiff  with  a  notice  of  his  intention  of  pisoeediag 
against  the  plaintiff  for  penalties,  under  a  peml 
statute.  An  agreement  (which  was  in  wtiting)  «■> 
then  entered  into,  that  the  plaintiff  should  abandoB 
the  action  of  treapass,  and  pay  the  defendant  ML 
lor  his  oostSy  but  no  mention  was  made  of  the  penal 
action,  which  was  never  proceeded  with:— HcM, 
on  the  finding  by  the  jnry,  that  the  payment  «m 
made  in  consequence  of  the  threat  of  the  deftndsal^ 
and  that  the  plaintiff  was  entitled  to  recover  back  the 
50^,  in  an  action  of  debt  for  money  had  and  re- 
ceived. Ummn  v.  Leaper,  or  Leqfe,  10  Law  J.  Bcp* 
(11.8.)  C.P.  41 ;  1  M.  &  0. 747. 

The  plaintifi^  in  January  1888,  became  partaer 
with  B  and  P,  in  a  business  whieh  had  been  pre- 
viously oonducted  by  B  and  P.  B  and  P  sbntly 
afterwards  became  bankrupta,  and  the  defendtat 
waa  appointed  the  ofiScial  assignee,  and  other  per- 
sons the  creditors'  assignees.  In  May  188^  the 
plaintiJB^  defendant,  and  the  other  asagnees  entered 
into  an  agreement  for  liquidating  the  afiEurs  of  the 
concern,  whereby  it  was  stipulated,  amongst  other 
things,  that  the  defendant  should  be  empowered  bv 
the  plaintiff  to  collect  the  outstanding  debts  doe  to 
the  new  firm,  and  pay  the  amount  due  to  Messn. 
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S  &  Co.,  to  the  accoimt  of  the  plaintiff,  heing 
allowed  Uie  ueaal  per-eentage: — Held,  that  the 
pUindff  alone  eoald  not  maintain  an  action  against 
the  defendant  for  money  had  and  received,  to  reco- 
ver the  amount  of  outatanding  dehta  reoeived  by  the 
defendant,  and  of  which  he  had  rendered  an  account. 
Ltwu  ▼.  Edwards,  10  Law  J.  Rep.  (n.8.)  £xch.  323 ; 
7M.&W.dOO. 

The  defendants  were  warehouaemen,  who  carried 
and  warehoused  goods  for  the  plaintiff  The  plain- 
tiff having  some  reason  to  imagine  that  he  was  to 
pay  nothing,  demanded  the  goods,  when  a  charge 
of  SL  5s.  was  made,  which  he  refused  to  pay.  His 
attorney  again  applied,  and  told  the  defendants  that 
he  considered  the  charge  exorbitant,  and  also  that 
he  thought  himself  liable  to  pay  nothing.  After- 
wards he  paid  the  money  under  protest  The  plain- 
tiff brought  assumpsit  for  money  had  and  received, 
and  in  his  particular  of  demand  stated,  that  the 
action  was  brought  to  recover  back  5L  5f.,  "  or  anv 
part  thereor* : — ^Held,  that  the  action  lay,  although 
the  plaintiff  had  made  no  tender  or  offer  of  any 
sum;  and  the  jury  having  found  that  R  lOt.  6d, 
was  due  to  the  defendant,  a  rule  was  made  absolute 
to  enter  a  verdict  for  the  plaintiff  for  the  difierenee 
between  that  sum  and  iL  5s.  Asikmole  v.  Wain^ 
i0r%M,  11  Law  J.  Bep.  (ha)  aB.  79 ;  2  aS.  837} 
2G.&D.217. 

On  the  1 3th  of  September  1 83 1,  a  bill  of  exchange, 
in  three  parts,  was  drawn  at  Birmingham  by  J  S, 
at  ninety  days'  sight,  for  1,000^,  on  Messrs.  B  &  Co^ 
of  Calcutta,  in  favour  of  K,  or  order,  who  indorsed 
to  the  plaintiffs,  they,  by  H  &  Co.,  their  agents  in 
London,  indorsed  to  R,  who  indorsed  to  the  defen- 
dants, merchants  in  London.  The  defendants  sent 
the  bill  to  A  &  Co.,  their  agents  in  Calcutta,  and 
requested  them  "  to  do  the  needful  on  their  Cal- 
cutta account,"  and  advise  the  defendants  thereof 
On  the  21st  of  April,  the  bill  was  presented  to  B  & 
Ca,  and,  acceptance  being  refused,  was  protested, 
and  the  protest  forwarded  to  the  defendants  on  the 
23th  of  April.  On  the  3rd  of  November,  the  de- 
fendants received  notice  of  dishonour,  and  on  the 
same  day  gave  notice  to  R,  and  R  on  the  same  day 
to  the  agent  of  the  plsiutifis.  On  the  23rd  of 
July,  A  &  Co.,  in  Calcutta,  presented  the  bill  for 
payment,  when  it  was  protested  for  non-payment, 
and  a  duplicate  of  the  protest,  with  one  third  part 
of  the  bill,  was  forwarded,  on  the  27th  of  July,  to 
the  defendants;  A  &  Co.,  retaining  the  original 
protest  and  the  other  two  parts  of  the  bill,  in  con- 
sequence of  a  letter  from  B  &  Co.,  stating  ^at  thev 
hoped  soon  to  be  in  funds,  and  pay  the  bill,  of  which 
A  &  Co.,  informed  the  defendants  by  letter  of  the 
31st  of  July.  The  letters  of  the  27th  and  3l8t  of 
July  reached  the  defendants  on  the  10th  of  Decem- 
ber. On  that  day  the  defendants  received  from  R 
the  amount  of  the  bill,  re-exchange,  interest,  and 
charges ;  and  R,  npon  the  same  day,  received  the 
same  amount  fyom  the  agent  of  the  plaintiiiB.  On 
the  3 1  St  of  December  the  defendants  apprised  A  & 
Co.  of  this  receipt  by  letter.  In  the  mean  time, 
upon  the  10th  of  September,  B  &  Co.,  in  Calcutta, 
paid  the  amount  of  the  bill  to  A  &  Ca,  who  in- 
formed the  defendants  thereof,  by  letter  of  the  1 2th 
of  September,  which  came  to  hand  on  the  30th  of 
January  1833.  On  the  same  day  the  defendants 
informed  R  of  the  receipt  of  this  money  by  A  &  Co., 


and  disclaimed  all  right  to  it,  and  on  the  same  day  the 
defendants  wrote  to  A  &  Co.,  treating  the  payment 
to  them  as  irregular,  and  disclaiming  also  all  right 
to  the  money.  On  the  12th  of  December  1882, 
A  &  Co.  became  bankrupts: — Held,  that  under 
these  circumstances,  the  receipt  of  the  money  by 
A  &  Co.,  on  the  10th  of  September,  was  not,  in  law, 
a  receipt  by  the  defendants,  not  being  received  in 
the  ordinary  course  of  business ;  secondly,  that  the 
receipt  by  the  defendants  of  R,  was  in  the  ordinary 
course  of  business,  and  diat  ihej  were  entitled  to 
retain  the  money. 

Whether,  supposing  the  defendants  to  have  re- 
ceived both  payments,  an  action  could  have  been 
maintained  against  them  by  the  plaintiffs  for  money 
received  to  their  use,  quart. 

Whether,  also,  if  B  &  Co.  had  accepted  the  bill, 
when  first  presented,  and  dishonoured  it  when  pre- 
sented for  payment,  a  subsequent  payment  to  A  & 
Co.  would  have  been  regular,  quart,  Rotion  v.  In- 
glU,  11  Law  J.  Rep.  (n.s.)  aB.  97;  2  Q.B.  667;  2 
O.  &  D.  259. 

All  matters  in  difference  between  A  and  B  being 
refbrred  to  an  arbitrator,  A,  pending  the  reference, 
sells  his  interest  in  the  award  to  C  for  110/.;  C 
takes  up  the  award  and  pays  the  costs.  The  award 
directs  30/.  to  be  paid  by  B  to  A,  and  that  the  costs 
of  the  reference  should  be  equally  divided  between 
the  parties.  A,  having  received  from  B  the  30/.  and 
the  moiety  of  the  costs, — Held,  that  C  might  recover 
the  amount  so  received  by  him  in  an  action  for 
money  had  and  received.  jS^t//i  v.  Jones,  11  Law 
J.  Rep.  (n.8.)  C.P.  99 ;  1  Dowl.  P.C.  (n.s.)  526. 

The  plaintiff  having  sold  goods  to  B,  sent  them 
to  the  defendant,  as  B's  agent,  who  consi^ed  them 
to  his  partners  abroad  for  sale.  The  plamtiffbeing 
the  holder  of  B's  acceptances  not  then  due,  it  was 
agreed,  between  him  and  B  and  the  defendant, 
that  B  should  write  and  deliver  to  the  defendant 
the  following  letter:—"  Mr.  R  G  W  (the  plainUff ) 
holding  my  acceptances  for  1,100/.,  or  thereabouts, 
for  goods  consigned  by  him  on  my  account,  to 
your  firms  at  Rio  and  Bahia,  I  hereby  authorize 
and  direct  you,  from  and  out  of  any  remittances 
that  you  may  receive  against  net  proceeds  of  any 
consignments  made  by  me  to  either  of  your  above 
firms,  subsequent  to  the  1st  of  May  last,  to  pay 
such  acceptances  when  and  as  they  become  due,  or 
afterwards,  if  previously  to  the  receipt  of  such  net 
proceeds  of  such  consignments,  &c.  the  bills  are  not 
honoured  by  me.  Signed,  A.  Bull." — ^This  letter 
was  delivered  to  the  defendant,  and  the  terms  of  it 
were  assented  to  by  him.  B  afterwards  became  a 
bankrupt,  and  the  defendant  having  received  the 
proceeds  of  the  goods,  refused  to  pay  them  to  the 
plaintiff,  but  handed  them  over  to  the  assignees  of 
B: — Held,  first,  that  the  order  to  the  defendant  did 
.  not  require  an  inland  bill  stamp  under  55  Geo.  3. 
c.  184.  sched.  part  1.  title  <  Inland  Bill,'  nor  an 
ag^ement  stamp. 

Held,  also,  that  this  was  an  appropriation  irre- 
vocable except  by  consent  of  all  parties,  the  exist- 
ence of  the  debt,  although  not  due,  being  a  good 
consideration  to  B ;  and  that  the  defendant,  having 
bound  himself  to  appropriate  the  goods  according 
to  the  direction  of  the  owner,  could  not  withhold 
them  fVom  the  plaintiff.  Walker  v.  ftostrmHf  1 1  Law 
J.Rep.(N.s.)Exch.l73;  9M.&W.411. 
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The  defendant,  a  wharfinger,  had  received  from 
time  to  time  malt,  on  account  of  B,  a  com- dealer. 
The  plaintifi*  had  from  time  to  time  lent  money  to 
B,  on  the  terms  that  B  should  sell  the  plaintiff  a 
sufficient  quantity  of  malt  to  cover  the  advances, 
and  repurchase  the  malt  at  an  advanced  price,  so 
as  to  afford  the  plaintiff  a  certain  profit.  The  defen- 
dant had  transferred  the  malt  in  question,  in  his 
books,  from  the  name  of  B  to  that  of  the  plaintiff 
B,  having  become  bankrupt,  his  assignees  sued 
the  plaintiff  for  the  malt,  on  the  ground  that  the 
sale  from  B  to  Kim  was  colourable.  The  malt  was 
sold  under  a  Judge's  order,  the  proceeds  paid  into 
the  Bank,  and  528i,  the  amount  of  the  defendant's 
claim  as  against  B,  paid  to  him  without  prejudice 
to  the  right  of  any  of  the  parties.  The  dispute 
between  b's  assignees  and  the  plaintiff  was  com- 
promised, part  of  the  money  being  paid  to  the 
assignees,  on  which  they  abandoned  the  action : 
— Held,  first,  that  an  action  for  money  had  and 
received  was  maintainable  by  the  plaintiff  against 
the  defendant  for  the  528/.,  and  without  joining  the 
assignees  of  B  as  co-plaintiffs. 

Secondly,  that  the  defendant,  who  had  pleaded 
mm  assumpsit,  could  not  set  up  in  defence  to  this 
action,  that  the  sale  from  B  to  the  plaintiff  was  an 
usurious  transaction.  Betteley  v.  Reed,  12  Law  J. 
Rep.(N.8.)aB.  172;  4aB.  543;  SG.&D.561. 

In  an  action  for  money  had  and  received,  brought 
by  the  purchaser  of  goods,  partly  delivered,  to  re* 
cover  back  the  deposit  paid  by  him  upon  the  con- 
tract of  sale,  if  the  plaintiff  contend  that  the  con- 
tract has  been  rescinded,  inasmuch  as  the  seller  had 
put  it  out  of  his  power  to  perform  it,  by  re-selling 
the  remainder  of  the  goods,  the  plaintiff  must  shew 
distinctly  that  such  re- sale  preceded  his  own  re- 
fusal to  complete  the  contract.  Pitt  v.  Cassanett, 
12  Law  J.  Rep.  (n.s.)  C.P.  70 ;  4  M.  &  O.  898 ; 
5  Sc.  (n.s.)  902. 

Before  the  passing  of  5  &  6  Will.  4.  c.  76,  (the 
Municipal  Corporation  Act,)  the  ancient  office  of 
"layer  keeper'*  had  existed  in  the  borough  and 
manor  of  Swansea,  and  certain  fees  were  payable 
to  such  layer  keeper  in  respect  of  shipping  enter- 
ing the  port,  though  the  duties  of  the  office  had 
been  merely  nominal  since  the  appointment  of  a 
harbour  master,  under  a  private  act  of  parliament 
of  31  Geo.  8,  which  act,  however,  reserved  the 
rights  of  the  layer  keeper.  Such  layer  keeper  was 
annually  chosen  by  the  steward  of  the  lord  of  the 
manor  and  borough  (which  were  co-extensive)  out 
of  two  persons  who  were  presented  to  him  by  the 
leet  jury,  the  port-reeve  (the  chief  officer  of  the 
corporation)  being  present  at  such  election.  The 
plaintiff  was  appointed  layer  keeper  in  1822,  and 
continued  to  be  re-appointed  till  1886.  In  that 
year  he  was  re-appointed  by  the  steward  as  usual, 
the  mayor  (who  was  elected  under  the  Municipal 
Corporation  Act)  protesting  against  the  appoint- 
ment ;  and  in  that  year  the  town  council  passed  a 
resolution,  vesting  the  appointment  in  the  corpora- 
tion ;  and  from  that  period  the  layer  keeper  dues 
were  received  by  the  treasurer  of  the  corporation : — 
Held,  that  such  appropriation  of  the  dues  being 
altogether  wrongful,  the  plaintiff,  who  had  conti- 
nued in  the  office,  might  maintain  an  action  for 
money  had  and  received  against  the  corporation  to 
recover  them.      Hall  v.  the  Mayor,  ^-c.  of  Swansea, 


18  Law  J.  Rep.  (Kjb.)  aB.  107;  5  Q.B.  S26; 
1  D.  &  M*  475. 

A  partner*!  interest  In  the  partnership  propertj, 
is  his  share  upon  a  division  of  the  surplus,  aita 
payment  of  the  partnership  debti. 

Where,  therefore,  the  sheriff  seized  the  partner- 
ship goods  under  z.  fieri  facias  npon  a  judgment  for 
a  separate  debt  against  one  of  the  partners,  and  a 
fiat  in  bankruptcy  issued  agdnst  both  partners  the 
day  after  the  seizure,  under  which  the  messenger 
entered,  and  by  arrangement  held  the  goods  for 
both  parties,  which  were  subsequently  sold,  and  tbs 
proceeds  of  the  sale  received  by  the  assignees:— 
Held,  that  an  action  for  money  had  and  recdved 
would  not  lie  at  the  instance  of  the  execution  cre- 
ditor against  the  assignees,  no  settlement  of  the 
partnership  debts  and  accounts  having  been  made, 
and  there  being  therefore  no  ascertained  surplus 
applicable  to  the  plaintifi^s  execution.  Garhett  v. 
Feale,  18  Law  J.  Rep.  (H.s.)  Q.B.  98 ;  5  Q,B.  408; 
1  D.  &  M.  458. 

B,  the  country  attorney  of  A,  sent  a  som  of 
money  to  the  defendants,  who  were  his  London 
agents,  to  be  paid  to  C  on  account  of  A.  The  de- 
fendants promised  B  to  pay  the  money  according  to 
his  directions,  but  afterwards  being  applied  to  bj 
C,  refused  to  pay  it,  claiming  a  balance  doe  to 
themselves  from  B  on  a  general  account  between 
them : — Held,  that  an  action  for  money  had  and  re- 
ceived would  not  lie  against  the  defendants  at  the 
suit  of  A.  Cobb  V.  Becke,  14  Law  J.  Rep.  (H.8.) 
Q.B.  108;  6Q.B.930. 

A  having  distrained  the  cattle  of  B,  damage  fea- 
sant, and  impounded  them,  demanded  2t  lit.  9d, 
for  the  damage.  This  being  an  excessive  demsn^ 
B  paid  it  under  protest,  without  making  any  pre- 
vious tender,  and  brought  an  action  for  money  had 
and  received  to  recover  the  difierence  between  the 
sum  paid  and  the  real  amount  of  the  damage  ^—' 
Held,  that  such  an  action  was  not  maintainahie. 
OuUfver  v.  Cosens,  14  Law  J.  Rep.  (h.8.)  C.P.  215; 
1  C.B.  788. 

B's  goods  had  been  assigned  to  trustees  for  the 
benefit  of  creditors.  While  the  goods  were  in  the 
possession  of  the  trustees,  a  sheriffs  officer  entered 
and  claimed  the  goods,  under  aJE.  fa.,  but  made  no 
seizure,  and  the  trustees  remuned  in  possession  of 
the  goods  until  a  messenger  took  possession  under 
a  fiat  of  bankruptcy  issued  against  B.  AfterwirJs 
the  shenfi^s  officer  broke  open  the  door,  made 
an  inventory  of  tlie  goods,  and  threatened  to  sell ; 
the  assignees  of  B  having  thereupon  paid  under 
protest  the  amount  of  the  levy : — Held,  that  the 
payment  was  not  voluntary,  and  might  be  recovered 
back  in  an  action  for  money  had  and  received:" 
Held,  also,  that  the  sheriff  as  against  himself,  most 
be  taken  to  be  in  possession  of  the  goods,  yalpn  v. 
ManJey,  14  Law  J.  Rep.  (n.s.)  C.P.  204 ;  1  C.B.  594. 

A  testator,  in  his  lifetime,  was  appointed,  by 
deed,  by  a  mortgagor  and  mortgagee,  to  receive  the 
rents  of  the  mortgaged  estates,  and  by  the  terms  of 
the  deed  the  testator  was,  after  allowing  taxes  and 
repairs,  to  hold  the  remaining  rents  in  trust,  firrt, 
to  pay  taxes;  secondly,  costs  of  collection;  thirdly, 
commission  ;  fourthly,  premiums  on  policies  of  in- 
surance ;  and  fifthly,  **  in  satisfaction,  on  the  6th  of 
January,  and  the  6th  of  July,  of  the  accruing  in- 
terest due  on  the  principal  monies  secufed,  and  to 
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pay  the  oUimate  tnrplus,  if  aay,  to  tlie  plainttfl^*' 
with  a  proriMS  Utat  if  on  those  days,  the  6th  of 
Jsauary  and  6th  of  July,  the  testator  should  have 
nuts  and  profits  in  hand,  it  should  he  lawful  for 
him  to  retain  the  whole  or  part,  for  the  purpose  of 
payhig  the  preraiam  in  that  year  on  the  policies. 
The  testator  did  not  execute  the  deed.  There  was 
an  admitted  balance  at  the  testator's  death,  as  ap- 
peared by  an  account  rendered  by  the  executor  :~- 
Held,  that  the  testator  was  not  a  mere  receiver  hut 
a  tmstee,  and  was  not  hound  by  the  terms  of  the 
deed  to  pay  the  aurolns  existing  on  each  6th  of 
January  and  6th  of  July,  but  had  a  discretion,  under 
the  controal  of  a  court  of  equity,  to  keep  the  funds 
in  his  hands,  if  reasonably  necessary ;  also,  that 
the  account  being  stated  by  the  executor  was  equi- 
Talent  only  to  evidence  that  the  payments  therein 
mentioned  were  made  by  and  to  &e  testator: — 
therefore  that  money  had  and  received  would  not  lie. 

Quart — Whether,  if  the  testator  had,  by  the  terms 
ef  his  contract,  as  contained  in  the  deed,  been 
bonnd  to  pay  over  the  surplus  existing  on  the  6th 
ef  January  and  6th  of  July,  it  could  have  been 
recovered  in  an  action  for  money  had  and  received, 
Barthit  v.  Dimond,  14  Law  J.  Rep.  (n.8.)  £xch.  372 ; 
14  M.  &  W.  49. 

Where  A  was  registered  owner  of  certain  shares 
of  a  sbipjthe  remaining  shares  belonging  to  C  and 
D,  his  partners  in  trade,  according  to  theij  interests 
ia  the  general  property  of  the  partnership ; — Held, 
that  A  alone  could  not  maintain  an  action  for  money 
had  and  received  against  the  defendant,  an  insur- 
soee  broker,  to  recover  his  proportion  of  the  pro- 
ceeds of  a  policy  of  insurance  effected  by  the  de- 
fendant on  the  ship.  Brown  v.  Bradford,  2  M.  &  R. 
413. 

(B)  Monet  paid. 
[See  Debtor  and  Creditor  (D).] 

M,  in  1837,  compounded  with  his  creditors. 
Defendants,  creditors,  obtained  from  him  a  promise 
that  he  would  give  them  security  for  the  payment 
of  their  debt  in  full.  They  then  signed  the  deed, 
and  M  afterwards  gave  them  two  promissory  notes^ 
payable  to  themselves  or  order,  six  and  twelve 
months  after  date,  for  the  difference  between  the 
amount  of  the  composition  and  the  amount  of  their 
debt  Defendants  indorsed  the  notes  and  paid  them 
in  to  their  account  with  their  country  bankers. 
When  due,  they  were  presented  to  M  by  the  London 
agents  of  the  bankers,  and  paid.  In  October  1840, 
M  became  bankrupt  In  an  action  by  his  aflsigoees 
to  recover  the  amount  of  the  notes  so  paid  by  M, 
the  jury  found  for  the  defendants,  upon  the  ground 
that  this  was  a  voluntary  payment  by  M,  with  full 
knowledge  of  the  facts.  The  Court  directed  a  new 
trial,  for  tlie  purp<Me  of  having  the  question  sub- 
mitted to  the  jury,  whether  M  knew  that  the  bankers 
presented  the  notes  for  payment  as  the  agents  of  the 
defendants,  or  as  holders  for  value. 

If  the  former,  quaere,  whether  the  assignees  were 
entitled  to  recover  back  tne  amount  Gibton  v. 
Bruce,  12  Law  J.  Rep.  (iv.s.)  C.P.  132 ;  5  M.  &  O. 
390 ;  6  Sc  (21.8.)  309. 

Four  persons  executed  a  warrant  of  attorney,  two 
as  principals  and  two  as  sureties.  On  default, 
judgment  was  entered  up  and  execution  issued 
against  one  of  the  sureties,  who  paid  the  debt  and 
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costs  of  execution : — Held,  that  the  co-surety  was 
liable,  in  an  action  for  numey  paid,  for  ka^the  debt 
and  costs. 

After  verdict  for  the  plaintiff,  the  Court  refused  to 
entertain  an  objection  to  the  warrant  of  attorney, 
that  it  was  not  attested  as  required  by  the  1  &  2 
.Vict  c  110.  s.  9.  Kemp  v.  Finden,  13  Law  J.  Rep. 
(11.8.)  Exch.  137  ;  12  M.  &  W.  421. 

A  being  tenant  to  J  for  a  term,  at  a  yearly  rent  of 
202.  10«.,  underlet,  by  distinct  leases,  part  of  the 
premises  to  B,  at  a  yearly  rent  of  4^  lis.  6d,,  an- 
other  part  to  C,  at  a  yearly  rent  of  Sk  I5s,  6d.,  and 
the  rest  at  a  yearly  rent  of  6L  I7s,  B  having, 
under  a  threat  of  distress,  been  compelled  to  pay 
the  entire  rent  to  J, — Held,  that  B  could  not  sue 
C  for  any  portion  of  the  sum  thus  paid  by  him,  as 
for  money  paid  to  C's  use.  Hunter  v.  Hitnt,  14  Law 
J.Rep.(N.s.)C.P.  113. 

To  a  declaration  in  debt,  containing  counts  for 
work  done,  for  money  paid,  and  on  an  account 
stated,  the  defendant  pleaded  to  the  first  and  last 
counts  that  the  monies  in  the  said  first  and  last 
counts  are  claimed  by  the  plaintiff  for  and  in  re- 
spect of  work  done,  &c: — Held,  bad  on  special 
demurrer,  for  that  the  plea  did  not  sufficiently 
allege  the  identity  of  the  monies  claimed  in  the  two 
counts,  but  answering  the  first  count,  left  the  last 
count  unanswered,  and  that  the  last  oount,  primd 
facie,  raised  a  separate  and.  distinct  cause  of  action 
on  the  part  of  the  plaintiff  Rayner  v.  Wright, 
2Dowl.  P.C.  (m.8.)  418. 

A  entered  into  a  written  agreement  with  B  to  let 
him  a  house  for  a  year,  and  Uierein  stipulated,  that 
if  B  expended  money  in  repairing  the  house,  and 
A  did  not  at  the  end  of  the  year  grant  to  or  pro- 
cure for  B  a  lease  of  the  house  for  seven  years,  A 
would  repay  to  B  half  the  amount  of  the  repairs,  not 
exceeding  401,  within  the  year.  B  expended  money 
in  repairs,  and  had  paid  the  workmen,  and  A  neither 
granted  nor  procured  the  lease : — Held,  that  B  could 
not,  on  a  common  count  for  money  paid,  recover 
the  half  of  the  amount  of  the  repairs,  under  the 
agreement,  but  that  the  declaration  must  be  special. 
Thumell  v.  Symonds,  1  Car.  &  K.44. 

(C)  Monet  lent. 

Money  lent  on  a  promise  by  the  defendant  to 
repay  it  on  demand,  or  to  execute  a  mortgage,  may, 
on  the  defendant's  refusing  to  execute  a  mortgage, 
be  recovered  in  an  action  for  money  lent  Bristowe 
V.  Needkam,  11  Law  J.  Rep.  (n.s.)  £xc1l  278 ;  9  M. 
&W.729;  1  Dow1.P.C.(n.8.)  700. 

In  a  declaration  for  money  lent,  it  is  not  neces- 
sary to  aver  in  the  declaration  that  the  money  was 
lent  at  the  defendant's  request  Victors  v.  Dairis, 
]3LawJ.Rep.(N.8.)  £xch.214;  12M.&W.758. 

A  declaration  contained  a  count  for  money  lent, 
and  for  money  due  on  an  account  stated.  The 
particulars  annexed  to  Uie  record  stated  the  action 
to  be  brought  to  recover  4d.  19«.  on  an  account 
stated,  and  also  42.  19«.  on  an  account  stated.  The 
under-sheriff  refused  to  admit  evidence  of  money 
lent,  and  nonsuited  the  plaintiff.  The  Court  set 
aside  the  nonsuit,  it  appearing  that  the  particulars 
delivered  with  the  declaration  contained  a  claim  for 
money  lent  Ripper  v.  IVfUton,  1  Dowl.  P.C.  (n.8.) 
344. 
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MORTGAGE. 

[See  EX.SCUTOR  and  Administrator — Limita- 
tions, Statute  op — Stamp — Trover.] 

(A)  Constitution  and  Extent. 


(B) 
(C) 


Equitable  Mortoaob. 

Rights  of  the  Mortqagee. 
(D)  Redemption. 
(£)  Foreclosure. 

(F)  Accounts. 

(G)  Costs. 
(U)  Payment. 
(I)  Interest. 
(K)  Merger. 


(A)  Constitution  and  Extent. 

[  WilliamM  v.  Owen,  4  Law  J.  Dig.  384 ;  10  Sim. 
386.] 

A,  by  indentures  of  lease  and  release,  purporting 
to  be  an  absolute  conveyance,  as  upon  a  sale,  in 
consideration  of  the  sum  of  550t,  conveyed  certain 
premises  to  B.  By  an  agreement  of  the  same  date, 
B  agreed  to  re- convey  the  premises  to  A,  if  the 
latter  should  pay  Mm  within  a  year  the  sum  of  S50/., 
and  ISL  which  B  had  paid  for  the  conveyance ;  and 
B  was  to  be  permitted  to  retain  the  rents  of  the 
premises,  inatead  of  interest,  if  he  preferred  it,  until 
the  day  of  payment.  B  immediately  entered  into 
and  continued  in  possession  of  the  premises : — Held, 
(reversing  the  decision  of  the  Court  below,)  that  the 
transaction  waa  a  conditional  sale,  and  not  a  mort- 
gage. fVillianu  v.  Otuen,  12  Law  J.  Rep.  (n.b.)  Ch. 
207. 

A  company  incorporated  for  the  purpose  of 
erecting  a  pier  and  other  works,  was  authorized  by 
their  act  of  parliament  to  raise  a  certain  capital  by 
the  issue  of  shares,  and  a  further  sum  by  mortgages. 
The  company  granted  mortgages  of  their  rates, 
tolls,  and  duties  in  the  form  prescribed  by  the  act. 
Other  creditors  of  the  company  afterwards  brought 
actions  against  the  company,  and  obtained  judg- 
ments, and  threatened  to  sue  out  writs  of  elegit,  and 
take  possession  of  the  lands  of  the  company,  from 
which  the  rates,  tolls,  and  duties  were  to  arise. 
The  company  then  obtained  an  act  of  parliament, 
authorizing  them  to  sell  their  land  to  pay  their 
debts.    The  mortgagees  filed  a  bill  to  restrain  the 

i'udgment  creditors  from  taking  possession  of  the 
ands,  and  praying  for  a  declaration  that  their 
mortgages  formed  the  first  lien  on  the  lands  of  the 
company.  A  general  demurrer  by  a  judgment 
creditor  for  want  of  equity  was  allowed.  Perkins  v. 
the  Dept/ord  Pier  and  Impntvement  Cifmpany,  12  Law 
J.Rep.(N.8.)Ch.212;  13  Sim.  277. 

A,  being  indebted  to  his  bankers,  executed  a 
deed,  purporting  to  be  a  mortgage  to  them  for 
,  securing  the  debt  After  executing  it,  he  delivered 
it  to  his  attorney,  who  retained  it  in  his  possession 
till  A's  bankruptcy,  which  occurred  about  a  mouth 
afterwards.  The  attorney  then  delivered  it  to  the 
mortgagees: — Held,  that  this  was  a  good  delivery 
by  A  to  the  mortgagees.  Grugecu  v.  Gerrard, 
4  Y.  fit  C.  119. 

By  a  deed  which  represented  the  wife  to  have  the 
dominion  over  the  fee  of  an  estate,  by  means  of  a 
power,  the  wife  appointed,  and  the  husband  and 
wife  conveyed  the  fee  by  way  of  mortgage.    The 


estate  was  really  settled  to  the  separate  nseof  the 
wife  for  life,  with  remainder  to  the  hnaband  for  lifie^ 
with  remainders  over.  The  mortgage-money  w» 
decreed  to  be  raised  out  of  the  life  estates.  Ifam- 
Wright  V.  Hardiaty,  2  Bea.  363. 

A  conveyance  of  an  estate  to  A,  in  trust,  that 
the  same  should  stand  chargeable  with  a  ittm  of 
money  and  interest,  and  subject  thereto  in  tnut  liar 

B,  with  a  power  of  sale  by  A,  upon  noa-pa]rnient, 
after  notice,  is  not  a  mortgage,  entitling  A  to  bring 
his  bill  for  foreclosure,  but  it  entitles  him  to  the  aid 
of  the  court  in  effecting  a  sale.  Sampum  v.  F^^tm, 
1  Hare,  533. 

By  marriage  articles  a  husband  covenanted,  ia 
consideration  of  his  wife's  portion,  to  lettle  an 
estate  to  his  own  use,  and,  after  his  decease,  to  the 
use  of  his  heirs  on  the  body  of  his  intended  wife^ 
and  for  want  of  snch  issue  to  his  own  right  heirs 
for  ever ;  the  articles  did  not  express  any  further 
intention  of  providing  lor  the  children  of  the  mar- 
riage, and  made  a  provision  for  the  inten<ied  wife 
in  lieu  of  dower ;  no  settlement  was  executed,  and 
the  husband  mortgaged  the  estate,  and  at  the  same 
time  delivered  the  articles  to  the  mortgagee:— 
Held,  that  on  his  death  under  the  articles  he  was 
entitled  to  a  life  estate  only,  and  that  the  mortgagee 
took  with  notice,  and  could  not,  therefore,  hold  as 
against  the  issue  of  the  marriage.  Dorisf  r.  Dmtit 
4  Bea.  54. 

An  estate  directed  to  be  sold  was  limited  to  A 
for  life,  and  (as  was  then  supposed)  a  imidf 
thereof,  was,  as  real  estate,  limited  to  B  in  re- 
mainder. A  conveyed,  and  B  confirmed  B'l 
moiety,  and  all  their  estate,  &c.,  therein,  by  way 
of  mortgage,  and  they  further  assured  it  by  fine 
It  turned  out  that  B  had  one-fifth  only  in  remainder 
as  personalty : — Held,  that  A's  interest  in  ooe-ifth 
only  was  a&cted  by  the  mortgage.  Grieutm  v* 
Kireoff,  5  Bea.  283. 

A  mortgaged  copyholds  to  B  by  a  deposit  of  a 
copy  of  his  admission.  A  died,  and  his  heii  moil' 
gaged  them  to  C,  by  deposit  of  a  copy  of  his  own 
admission.  C  afterwards  conveyed  the  estate  to  D. 
D  had  notice  of  B's  security  :->-Held,  that  it  was 
unnecessary  to  determine  whether  C  took  with 
notice  of  B's  incumbrance,  as  by  the  deposit  he 
could  take  only  snch  interest  as  the  heir  could  gin, 
namely,  his  interest,  subject  to  the  eqoitaUe 
charge  of  the  ancestor ;  and,  secondly,  that  the 
conveyance  to  D  was  void  as  against  B.  In  1S29, 
A  was  admitted  to  a  copyhold,  and  in  1832  he  d^ 
posited  the  copy  of  his  admission  with  B,  ai  a 
security.  In  1837,  A's  heir»  after  admission,  at- 
tempted to  sell  the  property  without  efifect,  C  acted 
therein  as  his  attorney,  and  D  as  the  clerk  of  C. 
On  the  20th  of  July  1837,  A's  heir  mortgaged  the 
property  to  C,  by  deposit  of  his  own  admunon.  In 
tliis  transaction  D  acted  as  the  agent  and  clerk  sf 

C,  and  as  the  agent  of  the  heir.  It  appeared  that 
in  November  1835  D  had  notice  of  B's  incumbrance; 
and,  on  the  19th  of  July  1837,  D  knew  that  the 
produce  of  the  sale  was  to  be  applied  in  diachaige 
of  B's  demand:— Held,  that  the  knowledge  which 
D  possessed,  in  November  1835,  could  not  hehn- 
puted  to  C  in  1 837.  Secondly,  that  D's  knowledge 
in  July  1837,  that  the  proceeds  of  the  sale  were  lo 
be  applied  in  discharge  of  B'a  demands,  did  net 
clearly  shew  that  even  he  at  that  time  reoollcetedf 
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t^fkneir  that  which  he  had  known  in  Novemher 
18S5 ;  and,  thirdly,  temble,  that  C,  who  knew  that 
the  party  from  whom  he  took  it  had  heen  admitted 
only  as  heir,  and  that  the  ancestor  had  heen  ad- 
mitted under  copy  of  court-roll,  dated  in  1829, 
most  be  deemed  that  the  ancestor  havingr  the  copy 
of  court- roll  might  have  created  an  equitable  mort- 
gage by  deposit,  and,  consequently,  that  C  ought 
to  have  required  its  production,  before  he  advanced 
his  money.     Tylee  v.  fVebb,  6  Bea.  652. 

Replevin  and  avowry.  By  indenture  between 
plaintiff  and  defendant,  defendant  appointed  under 
a  power,  that  certain  lands  should  remain  to  the  use 
of  himself  and  his  heirs,  subject  to  a  proviso,  that 
if  plaintiff  should  pay  defendant  8001.  by  a  certain 
day,  defendant  should  convey  the  land  to  plaintifl^ 
with  a  covenant  that  until  default  in  payment, 
plaintiff  should  continue  to  hold  the  land ;  and  a 
proviso,  that  when  the  interest  of  the  mortgage- 
money  should  be  in  arrear,  the  defendant  should 
he  at  liberty  to  enter  the  land  in  question  and  dis- 
train for  the  same : — Hel^,  that  the  distress  was 
good,  this  being  to  be  looked  on  in  the  light  of  an 
agreement  between  the  parties,  that  the  defendant 
should  enter  and  take  the  plaintiff's  goods  if  the 
payment  were  in  arrear,  and  therefore,  that  the 
plaintiff  could  not  object  that  he  had  no  legal  estate 
in  the  land,  to  enable  him  to  grant  a  power  of  dis- 
tress. 

A  proviso  for  payment  *'  on  the  — th  of  February 
next  ensuing,'*  properly  means  of  nezt  February ; 
bat,  "on  the  29th  of  February  next  ensuing,"  will 
be  held  to  mean  the  29th  of  February  in  next  leap 
year,  in  order  to  give  effect  to  the  words.  Chapman 
▼.  Beecham,  12  Law  J.  Rep.  (N.s.)  Q.B.  42;  8  Q.B. 
923;8  0.  frD.  91. 

Where  a  party  borrowed  a  sum  of  6,700/.  on  the 
security  of  a  mortgage  and  a  promissory  note  for 
that  amount,  which  was  discounted  by  the  lender 
at  SL  per  cent : — Held,  that  it  was  a  question  for 
the  jury,  whether  the  transaction  was  a  bond  fide 
discounting  of  the  note,  or  colourable  merely,  with 
a  view  to  evade  the  usury  laws;  and  the  jury 
having  found  that  the  primary  object  was  the  boni 
fide  discounting  of  the  note,  and  that  the  mort- 
gage was  taken  only  as  a  collateral  security, — 
Held,  that  the  mortgage  was  valid,  without  refer- 
ence to  the  recent  statutes  7  Will.  4.  8e  1  Vict. 
c  80,  and  2  ft  8  Vict.  c.  87,  relaxing  the  opera- 
tion of  the  usury  laws.  Doe  d.  Houghton  v.  Ktngf 
12  Law  J.  Rep.  (n.a.)  Exch.  820;  11  M.  ft  W. 
883. 

The  plaintiff,  having  advanced  to  one  F  two  sums 
of  money,  received  as  a  security  two  bills  of  sale 
of  goods,  by  way  of  mortgage,  dated  March  and 
May  1841.  The  sums  advanced  having  afterwards 
been  incorporated  with  a  debt  of  1,100/.  due  from 
F  to  the  plaintiff  and  secured  by  an  assignment  of 
a  policy  of  assurance  on  Fs  life,  dated  June  1841, 
the  bills  of  sale  were  thereupon  cancelled.  The 
goods  had  always  remained  in  the  possession  of  F, 
the  mortgagor : — Held,  that  the  effect  of  the  can- 
cellation was  not  to  release  the  debt,  and  revest  the 
interest  of  the  goods  in  F  ;  that  it  was  for  the  jury 
to  say  with  what  intent  the  cancellation  was  made, 
and  that  the  plaintiff  ought  not  to  be  nonsuited. 
Gummer  t.  Adanu,  13  Law  J.  Rep.  (11.8.)  Exch. 
40. 


(B)  Equitable  Moutoaoe. 

W  &  Co.,  bankers,  being  equitable  mortgagees 
by  deposit,  under  an  agreement  in  writing,  with  C, 
the  owner  of  certain  freehold  estates,  filed  their  bill 
against  B  and  D,  judgment  creditors  of  C,  who 
had,  by  legal  process,  under  writs  of  elegit,  and  for 
the  purpose  of  satisfying  their  debts,  entered  into 
possession  of  those  estates.  The  bill  stated  a  strong 
case  of  fraud  and  collusion  against  B  and  D,  and 
also  against  C,  and  charged  that  the  actions  brought 
by  B  and  D  respectively  against  C  (in  which  the 
judgments  were  obtained,  and  the  elegUt  afterwards 
sued  out),  were  brought  with  the  view  and  for  the 
purpose  of  defrauding  the  plain tifis,  and  defeating 
plaintifi'  equiuble  lien  on  C's  estates,  and  that  the 
eiegUs  were  therefore  void  as  against  the  plaintifia. 
The  bill  prayed  a  declaration,  that  the  plaintiffs 
were  entiUed  to  priority  over  the  elegit  creditors 
respectively,  and  that  the  judgments  and  elegite 
might  be  declared  fraudulent  and  void  as  against 
the  plaintifis,  and  that  a  receiver  might  be  appointed : 
— Held,  on  plaintiffs*  motion  for  an  injunction  and 
receiver,  that  the  charges  of  fraud  and  collusion 
having  been  positively  denied  by  the  defendants' 
afUdavits,  and  the  plaintifb  not  having  insisted  on 
a  right  of  priority  of  their  security  over  the  defen- 
dants', independently  of  the  fraud  and  collusion 
charged  by  the  plaintifls,  that  the  Court  would  not 
interfere,  in  favour  of  the  plaintifis,  with  the  defen- 
dants' title. 

It  is  questionable  whether,  in  a  case  where  no 
fraud  is  proved,  an  equitable  mortgagee  by  deposit 
is  entitled  to  priority  over  a  judgment  creditor  of  a 
subsequent  date,  who,  by  virtue  of  a  writ  of  elegit, 
has  entered  into  possession  of  his  debtor's  land, 
without  notice  of  the  equitable  mortgage.  fVhitworth 
V.  Gaugain,  10  Law  J.  Rep.  (n.8.)  Ch.  817 ;  1  Cr. 
&  P.  325. 

A  B  voluntarily  assigned  to  trustees  bonds  and 
promissory  notes  amounting  to  800iL  in  trust  for 
himself  and  his  wife  and  children,  and  he  handed 
over  the  securities.  The  trustees  gave  no  notice  to 
the  debtors.  A  B  received  200/.,  part  of  the  600/. 
(the  securities  having  been  returned  to  him  by  the 
trustees),  and  the  remainder  was  lost  by  the  insol- 
vency of  the  debtors.  A  B  invested  the  200L,  with 
other  monies  of  his  own,  on  fVeeholds,  and  by  writing 
acknowledged  the  200/1  to  be  trust  property.  He 
afterwards  deposited  the  title-deeds  with  the  trustees 
as  a  security  for  the  whole  600/. : — Held,  that  the 
equitable  mortgage  waa  valid  to  the  extent  of  200/., 
but  no  further.     Jamee  v.  Bidder,  4  Bea.  600. 

J  D,  after  creating  an  equitable  charge  on  his 
estate  in  favour  of  C,  entered  into  an  agreement  for 
the  sale  of  the  same  estate  to  B.  In  March  1882, 
the  plaintiffs  as  assignees  of  C's  interest  in  that 
charge,  gave  notice  in  writing  to  F  &  Co.,  the  soli- 
citors of  B,  of  their  interest  in  the  estate.  The 
Bsle  to  B  was  delayed  by  objections  to  the  title,  and 
the  disputes  were  continued  to  1837,  when  J  D  died. 
In  the  same  year  B  took  a  conveyance  of  the  estate 
from  the  devisee  of  J  D,  upon  the  same  abstract  of 
title,  the  objections  being  waived  in  consideration  of 
an  abatement  in  the  price.  From  1881  to  the  com- 
pletion of  the  purchase,  F  acted  as  the  solicitor  of 
B  in  all  the  transactions.  The  plaintiffs  then  filed 
their  bill  as  equitable  mortgagees  against  B  as  a 
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purdiaser,  with  notice ;  the  notice  of  1833  was  {pro- 
duced out  of  B'b  poscetsion : — Held,  that  B  at  the 
time  of  his  parchase  was  affected  with  the  notice  of 
the  plaiotifb'  iBtareat  given  to  F  in  1832 ;  and  the 
usual  decree  was  made  as  in  the  caae  of  an  eqoitable 
mortgage. 

Semble — That  the  mle  that  the  notice  most  be  in 
the  same  transaction  is  a  rule  jDonttei  jurtM^  for  the 
protection  of  innocent  purchasers,  and  will  not  be 
carried  beyond  the  reason  of  the  rule.  FulUr  y. 
Bennett,  12  Law  J.  Rep.  (m.b.)  Ch.  365;  2  Hare, 
394. 

A  deposited  the  title-deeds  of  two  estates  with 
W  &  Ca,  as  a  security  for  past  and  future  advances, 
and  accompanied  the  same  with  a  memorandum. 
Subsequently  to  the  date  of  the  deposit,  B  &  Co. 
recovered  judgments  against  A,  and  obtained  pos- 
session of  the  estates  by  writ  of  elegit.  Upon  a  bill 
by  W  &  Co.  praying  relief  as  equitable  mortgagees, 
— Held,  that  W  &  Co.  were  entiUed  to  payment  of 
their  debt,  in  preference  and  priority  to  the  subse- 
quent elegit  creditors,  notwitbsUnding  1  &  2  Vict 
c  110.  ss.  11, 13.  WMtworthy,  Gaugain,  13  Law  J. 
Rep.(N.8.)Ch.288;  3  Hare,  416. 

An  equitable  mortgage  established  by  means 
of  written  documents,  coupled  with  parol  evidence, 
against  a  prior  voluntary  settlement.  Eikv.  Knewket 
2Y.&C0ILC.C.I72. 

A  deposit  of  title  deeds  of  a  freehold  house  and 
household  furniture  therein,  accompanied  by  a 
memorandum  referring  only  to  the  house,  does  not 
constitute  an  equitable  mortgage  of  the  furniture  as 
well  as  of  the  house.  E*  parte  Hunt  re  Arnner, 
1  M.  D.  &  D.  139. 

An  equitable  mortgage  of  leasehold  premises  will 
carry  all  the  fixtures,  although  erected  for  the  pur- 
pose of  trade,  and  therefore  removable  as  between 
landlord  and  tenant,  and  although  they  are  not 
specified  in  the  lease  deposited  or  the  memorandum 
of  deposit  Ex  parte  Broadwood  re  M'NeiUt  1  M. 
D.&D.631. 

An  equitable  mortgage  may  be  created  on  deeds 
in  the  hands  of  a  third  party  and  by  a  memorandum 
of  agreement  on  the  part  of  the  mortgagor  to  assign 
his  interest  in  the  property  comprised  in  the  deeds, 
and  that  such  assignment,  when  made,  and  the 
agreement  In  the  mean  time,  should  be  a  security 
for  the  amount  due  on  an  account  current  Es 
parte  BeatkcoU  re  Ogbwme,  2  M.  D.  &  D.  71 1. 

In  June  1824  W  P  made  a  mortgage  in  fee  of 
estate  A  to  Smith,  for  secndng  700i.  and  interest 
By  deeds  of  lease  and  release  of  May  1826,  in  con- 
sideration of  600t  advanced  to  W  P  by  Sir  R  W, 
estate  A  and  also  estate  B  were  conveyed  to  F,  a 
trustee  for  Sir  R  W,  upon  trust,  until  default  in 
payment  of  the  600^  and  interest,  to  permit  W  P 
to  occupy,  8cc,  and  upon  payment  of  the  said  sum 
and  interest,  to  reconvey  to  W  P,  with  power  to  F, 
in  case  of  default,  to  enter  into  possession,  and  at 
his  discretion  to  sell  the  premises  and  apply  the 
proceeds  in  payment  of  the  700/.  and  interest,  and 
600/.  and  interest,  and  then  to  pay  over  the  surplus 
to  W  P.  By  deed  of  Jul^  1836,  to  which  F  was 
not  a  party,  in  consideration  of  400/.  advanced  to 
W  P  by  the  executors  of  Sir  R  W,  W  P  covenanted 
with  the  executors  that  F  should  stand  possessed 
of  the  premises  comprised  in  the  deeds  of  May 
1826,  upon  the  same  trusts  and   with    the  like 


powers  for  aeeuteg  die  paymeBt  M  the  KNIL  as 
were  therein  declared  as  to  the  600/.  By  dcdssf 
lease  and  release  of  July  1840,  in  ooosidersliBa  «f 
800/.  advanced  by  F  to  W  P,  the  prenuMs  can- 
prised  in  the  deeds  of  May  1826  were  eenveysd  to 
F,  but  subject  to  the  charges  of  700/.  and  60(NL  upsB 
trusts  for  securing  paynent  of  the  300/.  and  iBla^ 
est  At  the  time  of  the  execution  of  the  last  desd, 
F  had  no  notice  of  the  ftirther  charge  ciealail  Vy 
the  deed  of  July  1836.  On  bill  by  the  exeeutsis  of 
Sir  R  W,  praying  a  sale,  and  cdaiming  paymcatsf 
the  charge  of  4001.  in  priority  over  the  sateqant 
mortgage  to  F,-— Held,  that,  aa  to  premises  A,  the 
legal  estate  in  which  was  outstanding  in  Saaitli « 
his  transferees*  the  plaiatifi  were  entitled  to  tike 
payment  of  their  further  charge  of  400/L  in  prionly 
to  the  subaequent  chaige  of  F ;  but  that  as  to  tke 
premises  B,  the  legal  estate  of  which  was  is  F,  f 
was  entiUed  to  payment  of  his  subsequent  chaige 
of  800/.  in  priority  to  Uie  plaintifib*  further  cbaigc 
of  400/. 

The  doctrine  of  Dearie  v.  Hall^  and  Lavtridge  v. 
Cooper,  as  to  notice,  does  not  apply  to  equitable  ia- 
teresU  in  land.  WUmot  v.  Pike,  14  Law  J.  Bepi 
(M.S.)  Ch.  469. 

(C)  Rights  ot  the  Moktoaoes. 

[See  TiTLB  Desds,  Farrow  v.  Rut,} 

A  mortgaged  landa  to  B,  and  by  the  same  deed, 
as  a  further  security,  assigned  to  B  a  policy  of  ssbu^ 
ance  on  his  life,  and  all  his  right,  title  snd  interat 
therein,  upon  trust  that  B  should  receive  the  m€a^ 
to  become  payable  thereunder,  and  apply  die 
same  in  discharge  of  the  mortgage  debt,  andfSttbjeot 
Uiereto,  in  trust  for  A  The  deed  containsd  tlis 
usual  covenant  to  pay  the  mortgage  debt: — ^Hdd, 
that  B  waa  not  entitled  to  a  sale  of  tiie  potiey,  bot 
only  to  a  foreclosure  of  the  landsy  retHuisg  tbe 
policy  for  what  it  was  worth.  Seene — If  it  hsd  bees 
a  simple  assignment  of  the  policy  as  a  leeori^ 
without  any  declaration  of  truat  Dyeem  v.  Mmih 
11  Law  J.  Rep.  (k.s.)  Ch.  241 ;  1  Hsze,  413. 

A  testator  gave  to  trustees  his  lessefaidd  ^mfeilj 
upon  trust  for  his  son  for  life,  and  then  for  hisaos's 
children;  after  which*  he  charged  the  property 
with  an  annuity  of  45/^  for  hia  daughter.  Ue 
daughter  and  her  husband  Assigned  tiin  snooityto 
T  Munday,  to  secure  260/L,  and  afterwards  asii|^ 
the  same  annuity  to  the  plaintiff,  to  seenie  MU, 
Notice  of  the  first  charge  waa  not  given  to  ibe 
trustees  till  long  after  notice  was  giv«nof  thsaesoad 
charge : — Held,  that  the  legal  interest  in  the  kaae- 
holds  passed  to  the  trustees  for  the  benefit  of  the 
testator's  son  and  his  son's  children,  chaiged  witb 
the  annuity;  and  this  being  a  chattel  inienttia 
equity,  and  not  subject  to  the  rules  respectiiif  tbi 
assignment  of  a  chose  in  action,  that  Munday  nu 
entitled  in  respect  of  his  first  mortgage  seconty  to 
priority  over  the  second  security  of  the  plaistift 
WiHeMre  v.  RabbitU,  13  Law  J.  Rep.  (n.8.)  Ch.S8i 

A  solicitor  who  prepared  a  deed  of  charge  sd  bS" 
half  of  the  mortgagor  and  mortgagee,  held  to  bsra 
notice  of  that  incumbrance  on  the  occasion  of  tabaf 
a  subsequent  mortgage  of  the  same  property  tsboiB' 
self.     Perkime  v.  Bradley,  1  Hare,  219. 

A  mortgagee  or  incumbrancer,  conseotisg  to 
a  sale  of  the  mortgage  premises  in  an  administFt- 
Uon  suit,  does  not  thereby  waive  his  right  to  bi 
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paki  bis  iinneipal,  interett,  and  cotts  out  of  the 
noniM  prodneed  by  the  aale^iA  priority  to  tbe  ooott 
of  tbo  plaintifls  in  the  canie.  H^pwarth  ▼.  Heskp, 
«  Hare,  4M. 

A,  the  owuer  of  eertain  chattala,  pledged  them  to 

B,  who  was  a  broker,  to  seenn  advances  ouide  on 
hia  behalf  by  B,  and  B  afterwards  in  his  own  name, 
nod  unknown  to  A,  replsdged  the  same  chattels  to 

C,  to  secure  adTanoes  made  by  C  to  B,  but  of  which, 
unknown  to  C,  A  waa  to  have  ihe  benefit.  C  having 
sabeeqoently  apfdied  in  vain  to  B  for  payment  of 
Ilia  advances,  thraatened  to  realise  his  security  by  a 
sale^  which,  however,  he  was  from  time  to  time  in- 
duced to  poetpone  by  the  solicitatioos  of  B,  and 
hia  aasnrance  of  speedy  paynoent,  and  this  was 
eommnaicated  by  B  to  A,  oia  principal.  Id  a  suit 
hf  A  against  B  and  C,  praying  to  redeem  the  pro- 
perty in  pledge,  on  payment  oi  any  balance  found 
jdue  on  the  accounts  betvvuen  himselif  and  B,  it  was 
keld  that  A  had  no  equity  to  nstrain  C  from  pro- 
ceeding to  an  immediate  sale.  Niekoltom  v.  Utopgr, 
4  M.  fr  Cr.  179. 

A  UBortgagee,  filing  a  bill  for  the  benefit  of  him- 
self and  the  other  creditors  of  the  deceased,  is  en- 
titled to  payment  of  his  mortgage-money  out  of  the 
mortgaged  estate,  before  payment  of  ihe  costs  of 
suit  Aldridge  v.  Wetihrook,  6  Bea.  188.  Panoni 
▼.  Wetthnok.    Ibid. 

A  aaortgagee  reeeived  rents  between  the  Master's 
report  and  the  day  fixed  for  payment;  de&ult  being 
made, — Held,  that  the  mortgagee  was  not  then 
entitled  to  an  order  absolnte.  QarUck  t.  Jaeksan, 
4  Bea.  154u 

A  B  was  entitled  to  a  legacy  which  was  charged 
oo  real  estates  devised  to  C  D.  A  B,  by  a  deed,  to 
which  G  D  was  a  party,  and  which  recited  that  it 
hud  been  ^^eed  that  the  legacy  should  remain  on 
the  security  of  the  estate,  assigned  it  to  £  F.  A  B, 
without  the  concurrence  of  £  F,  afterwaids  realised 
<ha  charge  upon  the  eatate,  and  A  B  and  C  D,  to- 
gethcTf  afterwards  mortgaged  the  estate,  first  to  Lord 
C,  and  afterwards  to  the  plaintiff,  a  judgment  oro 
diitor,  ^1^  released  his  judgment:-— Held,  that  the 
plaintiiT  had  priority  over  £  P. 

A  mortgage  was  made,  "subject  to  prior  in- 
cumbrances,"— Held,  under  the  circumstances,  that 
m  prior  equitable  charge  waa  not  included,  it  being 
unknown  to  the  mortgagee,  and  it  not  appearing  to 
have  been  the  intention  of  the  mortgagora  to  include 
it.  Gregmwoodr.  CInurekiU,  12  Law  J.  Rep.  (v.a.) 
Ch.400;  6  Bea.  814. 

A  mortgages  an  eatate  to  B  to  secure  future  ad- 
-vaaees.  He  then  mortga^  the  same  property  to 
C,  who  gives  notice  of  his  security  to  B.  Qiune, 
whether  the  righta  of  B  under  his  mortgage  secu- 
rity are  afifeoted  by  the  transaction  between  A  and  C. 
Jakmmm  r,  Hmtim,  2  Y.  ft  Coll.  C.C.  268. 

A  hill  may  be  maintained  by  a  mortgagee  on  be* 
half  of  himself  and  all  other  the  creditors  of  a  de* 
ceased  mortgagor.  Skey  v.  Bennett^  2  Y.  &  C.  405. 

A,  being  seised  in  fee  of  a  freehold  and  a  copy- 
hold estate,  borrows  varioua  sums  of  money  of  B, 
aonounting  in  the  whole  to  4,000i.  upon  mort- 
gage of  thie  freehold  estate  slone.  A,  afterwards, 
in  1882,  borrows  6001,  more  of  B,  on  the  security 
of  both  the  ft«ehold  and  copyhold  estates.  This 
mortgage  is  effected  by  distinct  instrumento  relat- 
ing to  each  property  respectively,  neither  of  them 


lelerring  to  the  other.  In  1888,  A  honowa  a 
sum  of  400/.  of  C,  on  mortgage  of  the  freehold 
estate  alone,  subject  to  B's  incumbrances  thoieon. 
A  again,. in  1888,  being  indebted  to  D  in  600t, 
executes  to  him  a  mortgage  for  that  aum  of  the 
copyhold  estate  alone,  without  notice  of  the  600L  kt- 
cumbrance.  In  1887,  B  has  notice  of  C's  secu- 
rity, end  in  1888  (sfter  having  aold  both  the  eatates, 
under  powera  of  sale,  and  reeeived  the  purchase 
money),  be  has  notice  of  X>'s  aeourite;  The  pro- 
duce of  the  freehold  eetate  being  insufi&cient  to  pay 
B  and  C  in  full,  but  that  of  the  freehold  and  copy- 
hold being  sufficient  for  that  purpose,  C  claims  to 
have  the  whole  of  the  600k  charge  thrown  upon  the 
produce  of  the  oopyhold  estate,  in  order  that  he 
may  receive  payment  out  of  that  of  the  freehold; 
on  the  other  hand,  D  claims  to  bo  paid  the  whole  of 
his  debt  out  of  the  produce  of  the  oopyhold  estate 
in  priority  to  C  :— Held,  that  the  claim  of  neither 
party  can  prevail  to  the  fulleat  extent ;  but  that 
the  500^  l»ing,  by  the  aeeurity  of  1882,  charged  on 
the  freehold  and  copyhold  estates,  rateably  (that  ia 
to  say,  in  proportion  to  their  respective  values),  and 
without  preference,  G  has  an  equity,  of  the  nap 
ture  claimed  by  him,  to  the  extent  of  that  pvopoT' 
tion  of  the  600L  which  ia  charged  upon  the  copy- 
hold estate,  whila,  in  other  respecta,  in  lelatioa  to 
that  estate,  D  has  priority  over  G.  Bugdn  v. 
BignoUt  2  Y.  &  GolL  C.G.  877. 

On  the  2nd  of  May  1 887,  freehold  and  copyhold  es. 
tates  were  mortgaged  by  C  to  T,  subject  to  a  proviao 
for  redemption  on  payment  of  10,0001.  on  the  2nd 
of  May  1844,  with  interest  half-yearly  in  the  mean 
time.  Prior  to  any  default,  G  paid  to  T  7,000iL  by 
cheque,  and  gave  him  two  bills  of  exchange,  drawn 
by  G  &  Go.  upon  and  accepted  by  G  for  l,620i:, 
at  three  montho  after  date,  and  for  1,6002.  at  six 
months  after  date  (being  together  the  total  amount 
of  the  mortgage  debt  and  interest).  Upon  receipt 
of  the  cheque  and  two  acceptances,  T  signed  the 
following  memorandum :— *'  London,  28rd  Deoem- 
ber,  1889.  Received  this  day  of  G,  the  sum  of 
7,000iL  in  cash,  and  two  bills  of  exchange,  as  under, 
for  8,120^  (drawn  by  G  &  Go.,  of  M,  upon  and 
accepted  by  the  said  C,  one  dated  the  16th  of  De- 
cember, for  1,620/.  the  other  dated  28rd  December, 
for  1,5001.,  and  which  cheque  for  7,0002.  and  bills 
for  8,1201.),  making  together  10,120JL,  are  in  full  of 
principal  iad  intereat  due  to  me  upon  a  mortgage 
of  G's  freehold  property  in  K  and  6  for  10,0002., 
and  I  do  hereby  undertake,  whenever  required,  to 
execute  a  conveyance  of  the  said  property.  (Signed) 
T."  T  gave  hia  memorandum,  together  with  the 
title  and  mortgage  deeds  of  the  premises  of  C, 
The  cheque  for  7,0002.  was  paid,  but  both  the  bills 
of  exchsnge  were  dishonoured.  G  afterwards  con- 
veyed all  his  estates  to  a  trustee  for  the  benefit  of 
his  creditors,  and  then  became  bankrupt.  T  never 
reconveyed  the  premises: — Held,  that  as  between 
T  and  G,  and  his  aaaignee  by  deed,  and  Imi  aasig- 
nees  in  bankruptoy,  the  receipt  of  the  cheqae  and 
bills,  and  the  giving  the  above  memorandum,  did 
not  discharge  the  mortgaged  premises  from  the 
mortgage,  but  that,  on  their  dishonour,  T  was  en- 
titled to  a  decree  against  them  all  for  the  restora- 
tion of  the  title  end  mortgage  deeds,  and  to  a  decree 
of  foreclosure.  Teed  v.  Carrulfien,  2  Y.  &  Goll. 
G,G.  31. 
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After  A  fttsi  mortgage  has  been  paid  off,  the  se- 
cond mortgagee  may  file  a  bill  to  have  the  legal 
estate  conveyed  to  Mm  without  pTa3ring  to  foreclose 
the  mortgage ;  and  it  seems  he  may  do  this  at  the 
peril  of  costs,  until  the  day  of  payment,  under  a 
decree  for  redemption  obtained  i^nst  him  by  the 
mortgagor. 

Quare — Whether  a  second  mortgagee,  who,  upon 
payment  of  the  first  mortgage,  gets  in  the  legal 
estate  can  tack  this  mortgage  to  another  mortgage 
previously  executed  to  him  oy  the  same  mortgagor 
of  a  different  property.  Grugeon  v.  Oerard,  4  Y.  &  C. 
119. 

In  an  administration  snit,  a  mortgagee,  unless  he 
seeks  the  aid  of  a  court  of  equity  for  the  sale  of 
his  security,  has  a  right  to  prove  for  his  whole  debt, 
and  not  for  the  balance  only  after  deducting  the 
value  of  the  mortage.  Rotney.  Yoyng,  4  Y.  &  C.  204. 

In  March  1838,  A  demised  to  B,  by  way  of  mort- 
gage, a  house,  to  hold  thenceforth  for  the  remainder 
of  an  unexpired  term,  wanting  one  day ;  and  by  the 
same  deed  he  assigned  and  transferred  to  B  all  the 
fixtures,  and  other  chattels  and  effects,  in  and  about 
the  house,  to  hold  to  B  for  his  absolute  use  and 
benefit,  subject  to  two  provisions  in  the  deed  :  first, 
that  B  should  re-oonvey  the  house,  if  A  should  pay 
the  principal  money,  with  interest  on  the  24th  of 
June  following ;  secondly,  that  if  default  should  be 
made  at  the  day  and  time,  it  should  be  lawful  for  B 
to  enter  and  take  the  rents,  frc.  A  continued  in 
possession  of  the  premises,  and  upon  the  10th  of 
June  the  sheriff  entered  and  levied  upon  the  goods 
on  the  premises  under  a  ft.  fa,,  at  the  suit  of  a  cre- 
ditor of  A : — Held,  that  B  had  no  right  of  posses- 
sion under  the  demise  prior  to  the  24th  of  June; 
and,  not  having  entered,  could  not  maintain  tres- 
pass against  the  sheriff  Wheeler  v.  Montefiore,  1 1 
Law  J.  Rep.  (n.s.)  Q.B.  84;  1  O.  &  D.  493. 

(D)  Redemption. 

[Sk^ngtcnr.  WMtehurst,  4  Law  J.  Dig.  385; 
first  point  reversed,  on  appeal,  Sk^gHngion  v.  Budd, 
9  C.  &  F.  219.] 

The  plaintiff  in  a  creditors'  suit  after  a  decree 
for  the  sale  of  the  real  estate  may  sustain  a  suit  for 
redemption  against  a  mortgagee  or  a  party  entitled 
to  a  lien  on  the  title-deeds.  Christian  v.  Chamhere, 
11  Law  J.  Rep.  (n.s.)  Ch.  97  ;  2  Haie,  177. 

Semble — In  a  suit  to  redeem  a  mortgage  the  Court 
would  not  compel  the  mortgagor  to  pay  all  the 
arrears  of  interest,  without  reference  to  the  42nd 
sect,  of  the  8  &  4  Will.  4.  c.  27,  but  would  estimate 
the  price  of  redemption  by  that  which  the  mort- 
gagee could  recover  in  a  foreclosure  suit 

Three  difierent  mortgages  over  three  dlfiferent 
estates  were  settled  upon  certain  trusts.  On  the 
occasion  of  the  appointment  of  new  trustees,  the 
three  estates  were  conveyed  by  one  deed  to  the  new 
trustees.  On  a  petition  by  one  of  the  mortgagors 
for  the  reconveyance  of  his  estate,  and  the  delivery 
of  the  deeds  relating  to  it,  including  this  deed,  on 
payment  of  his  mortgage-money,  it  was  held,  that 
the  mortgagor  was  entitled  to  have  this  deed  deli- 
vered to  him,  on  the  condition  of  giving  a  covenant 
to  the  trustees  to  produce  it,  and  that  the  costs  of 
this  deed  of  covenant  were  to  be  borne  by  the  mort- 
gagees. Coyjpfr  V.  Terringtony  1 3  Law  J.  Rep.  (n.s.  ) 
Ch.  239  ;  1  Coll.  C.C.  103. 


The  lord  of  a  manor  taking  by  escheat,  on  Ae 
death  of  a  tenant  without  heirs,  the  fee  sinple  of 
lands  holden  of  the  manor,  but  subject  to  s  demise 
by  way  of  mortgage  for  a  term  of  years  ciested  by 
the  tenant,  is  entitled  in  equity,  as  againit  the 
mortgagee  to  redeem  the  term. 

Distinction  between  an  equity  of  redemptioD  and 
a  mere  trust    Downe  v.  Morris,  8  Hare,  3M. 

A  died  intestate,  unmarried,  and  illegitiBiate, 
having  mortgaged  his  real  estates  to  B  for 500  mn, 
and  having  subsequently  mortgaged  dien  toB  for 
an  additional  sum,  by  deposit  of  the  tide-deeds. 
The  fee  simple  was  not  worth  themoitgage-moDej: 
Held,  nevertheless,  that  the  mortgagor  eenld  net 
be  deemed  a  bare  trustee  for  the  mortgagee  within 
the  statute  4  &  5  Will.  4.  c.  23.  s.  2,  so  as  to  de- 
prive the  Crown  of  the  equity  of  redemption;  bvt 
it  was  ordered  that  the  estate  should  be  told  in 
the  administration  of  assets,  and  B  declared  a 
purchaser,  with  liberty  to  apply  to  the  Crown  ibra 
grant  of  the  fee  simple.  Rogers  v.  MatUe,  1  Y.&  CoIL 
C.C.  4. 

A  bill  for  redemption  cannot  be  sustained  by  a 
party  having  a  partial  interest  in  the  eqnity  of 
redemption  in  the  absence  of  the  other  parties  in- 
terested in  it     Henley  v.  Stone,  3  Bea.  8^. 

Where  an  estate  is  mortgaged,  the  equity  of  re- 
demption, unless  there  sppean  a  dear  intention  of 
making  a  new  settiement,  remains  subject  to  the 
old  uses,  or  to  the  trusts  of  the  original  settle' 
ment 

By  a  marriage  settlement,  a  rent-charge  of  SOML 
a*year  was  secured  to  the  wife  for  life,  payable 
quarterly,  with  powers  of  distress,  &e.  TV>  enable 
the  husband  to  mortgage,  the  wife  released  ber  rent- 
charge  to  the  mortgagee.  The  equity  of  redemp- 
tion was  reserved  to  the  husband,  who  oovenanN 
to  convey  other  lands  on  the  trusts  of  the  settlement 
The  husband,  by  his  will,  gave  his  real  and  per^ 
sonal  estate  to  his  brother,  on  condition  that  he 
would  allow  his  wife  800/.  a-year  for  life :— Held, 
that  the  200/.  a-year  remained  a  valid- diarge  on  the 
equity  of  redemption ;  and,  secondly,  that  it  was 
not  satisfied  by  the  300(.  a-year.  Wood  v.  Wesd,  7 
Bea.  183. 

A  was  equitably  entitled  to  nndivided  shares  in 
chattel  leaseholds  in  right  of  B,  his  wife,  snd  0 
was  entiUed  to  other  undivided  shares  for  her  sepa- 
rate use.  A  and  B  assigned  all  these  shares  toGE  bj 
way  of  mortgage,  and  the  proviso  for  redemption  wu, 
that  if  A  should  pay  O  £  the  mortgage  debt,  the  at- 
aignment  thereby  made  should  cease  and  be  nM. 
A  afterwards  assigned  all  the  shares  to  which  be  was 
entitled  in  right  of  his  wife  to  J  H  by  way  of  mort- 
gage, and  the  proviso  for  redemption  was  in  the 
same  form  as  in  the  other  mortgage.  Afterwards 
allotments  were  made  to  A  and  B  of  specific  diattd 
leaseholds  in  respect  of  their  undivided  shares.  A 
and  B  and  the  trustee  who  had  the  legal  estate  then 
mortgaged  all  these  specific  leaseholds  to  G  £  and 
J  H,  by  way  of  substitution  for  the  former  mortgages, 
and  the  form  of  the  proviso  for  redemption  in  both 
mortgages  was,  that  if  A  and  B,  or  either  of  them, « 
either  of  their  executors  or  administrators,  sbooid 
pay  to  (the  mortgagee)  the  aum  of,  &c.,  then  that 
(the  mortgagee)  should  assign  the  premises  to  A  and 
B,  or  either  of  them,  their,  his,  or  her  exeentors, 
administrators  or  assigns.     B  survived  A : — HeM, 
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that  B  was  entitled  by  anryWonbip  to  the  equirr  of 
redemption  of  the  specific  leaseholds  which  had 
been  allotted  to  A  in  right  of  his  wife.  Ciark  v. 
Burgh,  14  Law  J.  Rep.  (n.8.)  Ch.  398 ;  2  Coll  C.C. 
221. 

In  a  mortgage,  where  the  proviso  for  redemption 
apecifiea  a  particular  day  for  the  repayment  of  the 
mortgage-money,  the  mortgagee  cannot  be  com- 
pelled to  accept  his  mortgage-money,  or  to  execute 
a  Teconreyanoe  previous  to  that  day,  although  the 
fall  principal  and  interesti  up  to  the  day  speeified 
in  the  piOTiso  for  redemption  may  have  been  pre- 
riottsly  tendered*  Brown  v.  Cole,  14  Law  J.  Rep. 
(N.S.)  Ch.  167. 

(E)   FOBECLOSVRB. 

The  Court  will  not  under  the  5th  Order  of  the  9th 
of  May  1839  direct  an  inquiry  in  a  suit  for  fore- 
closure, of  who  was  the  heir-at-law  of  a  party 
who  was  entitled  to  the  equity  of  redemption  of 
mortgaged  premises.  Warner  v«  Moore,  10  Law  J« 
Rep.  (n.8.)  Ch.  371. 

If  some  of  the  defendants  in  a  foreclosure  suit 
disclaim,  the  Court  will  decree  them  to  be  fore* 
closed,  and  not  simply  dismiss  the  bill  sgainstthem. 
Perkin  v.  Stafford,  10  Sim.  562. 

Where,  after  the  second  report  and  day  of  pay- 
ment fixed  in  a  foreclosure  suit,  the  mortgagor  was 
prevented  by  the  act  of  the  mortgagee  from  receiving 
rente  of  the  property,  the  time  of  payment  was 
ordered  to  be  enlarged  for  three  months,  upon  pay- 
ment by  the  mortgagor  within  one  month  of  the 
interest  and  costs  found  due  from  the  last  report, 
notwithstanding  there  was  doubt  whether  the  value 
of  the  security  was  ample.  Geldard  r.  Homhy,  1 
Hare»251. 

On  a  motion  by  a  defendant  for  an  immediate 
decree,  in  a  foreclosure  suit,  under  the  statute  7 
Geo.  2.  or  under  the  jurisdiction  of  the  Court,  in- 
dependent of  the  statute,  the  order  may  be  made 
without  answer ;  and  if  the  bill  suggests  that  the 
defendant  has  parted  with  the  equity  of  redemption^ 
he  will  be  allowed  to  give  the  required  discovery  as 
to  that  fact  upon  affidavit.  Piggin  v.  Ckeetham,  2 
Hare,  80. 

A  mortgagee  of  a  reversionary  interest  in  stock 
in  the  public  funds,  with  a  power  of  sale,  may 
bxing  his  bill  for  foreclosure,  and  is  entitled  to  a 
decree  in  the  common  form  for  an  account,  and,  in 
default  of  payment,  for  foreclosure.  Slade  t.  Rigg, 
S  Hare,  35. 

A,  seised  in  fee,  mortgaged  for  a  term  of  years, 
and  afterwards  devised  the  mortgaged  premises, 
and  died.  The  mortgagee  brought  his  bill  against 
the  devisees,  some  of  whom  were  infants,  for  fore- 
closure:— Held,  that  the  defendants,  during  the 
infancy  of  the  devisees,  were  not  entitled  to  a  decretal 
order  on  motion  under  the  statute  7  Geo.  2.  c.  20. 
a.  2,  or  under  the  general  jurisdiction  of  the  Court, 
to  take  an  account  of  what  was  due.  Taylor  v. 
Coaies,  3  Hare,  263. 

Money  secured  on  mortgage  is  '*  money  charged 
upon  land' ';  and  a  foreclosure  suit  is  a  suit  to  recover 
money,  within  the  meaning  of  the  3  &  4  Will.  ^ 
c  27.  a.  42.  Du  Vigier  v.  Lee,  12  Law  J.  Rep.  (M.S.) 
Ch.  845 ;  2  Hare,  326. 

On  a  hill  for  foreclosure  an  infant  partially  in- 
terested in  the  equity  of  redemption  cannot  ad- 


versely insist  on  a  sale.    Farrow  t.  JKsm,  4  Bea. 
25. 

If  a  mortgagee  receives  rents  after  the  Master's 
report,  and  before  the  day  appointed  for  payment, 
there  must  be  a  further  reference  and  account,  and 
a  new  day  appointed  for  payment.  Aldeny.  Foster, 
5  Bea.  592. 

Form  of  inquiry  in  a  bill  of  foreclosure,  where  the 
defendant  suggests  by  his  answer  that  the  plaintiff 
has  been  in  possession  and  paid  himself  interest 
Dobaon  v.  Lee,  1  Y.  &  Coll.  C.C.  714. 

Until  the  mortgagee  is  actually  paid  off  by  bis 
own  consent,  or  by  decree  of  the  Court,  he  retains 
the  character  of  mortgagee  with  all  the  rights  inci- 
dent to  it,  and  mav  therefore  file  a  bill  for  foreclo- 
sure, notwithstanding  a  notice  by  the  mortgagor 
of  the  mortgage,  and  even  notwithstanding  a  decree 
of  redemption.    Crugeon  v.  Gerrard,  4  Y.  &  C.  119. 

Foreclosure  may  be  made  absolute,  although  the 
mortgagee  does  not  attend  to  the  first  moment  of 
the  time  appointed  for  payment  of  the  mortgage- 
money.    Jnon,  1  Coll.  C.C.  273. 

A  mortgaged  an  estate  to  B,  and  afterwards,  on 
the  marriage  of  C,  his  daughter,  conveyed  the 
estate  to  the  use  that  C  should  take  an  annuity,  with 
remainder  to  the  use  of  trustees  for  a  term,  on  trust 
to  rsise  a  sum  of  money  for  the  children  of  the 
msrriage.  B  filed  a  foreclosure  bill  against  A  and 
the  trustees,  charging  that  the  marriage  had  taken 
effect,  and  that  there  were  six  children  of  the  mar- 
risge,  but  that  C  and  her  children  were  resident 
abroad.  B  did  not  in  any  manner  serve  C  or  her 
children: — Held,  that  B  was  not  entitled  to  any 
decree  sgainst  A  and  the  trustees,  in  the  absence  of 
C  and  her  children.  Anderson  v«  Stather,  14  Law  J. 
Rep.  (na)  Ch.  377 ;  2  Coll  C.C.  209. 

(F)  Accounts. 

On  a  decree  for  foreclosure  of  leaseholds,  against 
the  representative  of  the  mortgagor,  directions  will 
not  be  given  to  allow  the  mortgagee,  in  his  account, 
the  costs  of  proceedings  taken  in  the  ecclesiastical 
court  to  procure  representation,  unless  the  fact  of 
such  proceedings  having  been  taken  is  stated  on 
the  bill.  Ward  v.  Barton,  10  Law  J.  Rep.  (».s.)  Ch. 
163  I  11  Sim.  534. 

In  a  mortgage  security,  H  covenanted  with  C  & 
Co.  to  pay  the  principal  sum  (6,648/.  3s.  4d.)  and 
interest  thereon  at  5i.  per.  cent,  &c.,  and  that  he 
would  pay  during  the  life  of  R  the  premiums  on 
three  policies  of  insurance,  and  that  in  case  of 
default  it  shoidd  be  lawful  for  C  &  Co.  to  pay  any 
sums  requisite  for  keeping  on  foot  or  renewing  the 
policies.  And  it  was  further  agreed,  that  the  sums 
that  should  be  so  advanced  should  be  charged  upon 
the  mortgaged  premises,  and  carry  interest  at  6L 
per  cent.,  and  be  raised  in  like  manner  as  the  other 
monies  thereby  secured :  provided,  that  the  total 
amount  of  the  monies  secured,  and  to  be  ultimately 
recoverable  by  virtue  of  the  mortgage  security, 
exclusive  of  the  sums  of  3,000/.  and  2,000/.  secured 
by  bonds  (being  part  of  the  said  principal  sum),  in 
respect  whereof  the  proper  ad  valorem  stamp  duties 
had  been  already  paid,  should  not  exceed  the  sum 
of  3,000/. ;  the  stamp  impressed  on  the  mortgage 
security  covered  only  the  sum  of  8,000/. : — Held, 
that  the  Master  was  correct  in  finding  the  amount 
due  to  the  mortgagees  to  consist  of  the  principal 
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Mm  origintUy  advueed,  Mid  a  ftirtker  ram,  being 
the  amount  of  monies  advanced  in  payment  of  cer- 
tain only  of  the  premMims  due  on  the  three  piriicies 
of  aasttrance,  altogether  amounting  to  the  sum  of 
B,000t,  and  alto  of  the  further  turns  of  3,417^ 
17«.  7tL  and  4872. 14ff.  Sd*^  being  interest  due  re- 
apectiyely  on  the  original  principal  sums  of  6,648iL 
9«.  44.  and  1,36  U  16$,  8dL,  the  amount  paid  in 
respect  of  such  premiums.  RUhmtdt  ▼.  Maede^^Md, 
and  CmAt  ▼.  EAfordh  10  Law  J.  Ren.  (ma)  Ch.  329. 

A  mortgaged  leaseholds  to  B,  who  entered  into 
poascssifon,  received  the  rents,  and  sold  a  part  under 
a  power.  A  afterwards  mortgaged  the  equity  of 
redemptioii  to  C,  and  A  and  B  then  assigned  the 
premises  and  mortgage  debt  to  D.  In  a  foreclosure 
suit  by  C :— ^Held,  £at  B  might  be  called  upon  to 
account  for  the  rents  and  purchase-monies  received 
by  him.  Hmd*  v.  BMc0,  11  Law  J.  Rep.  (n.8.) 
Ch.2«. 

Copyhold  estates  were  covenanted  to  be  surren- 
dered to  A,  upon  trust,  out  of  the  rents  to  pay  the 
interest  of  a  sum  of  1,000^  lent  by  A,  and  to  apply 
the  surplus  of  the  rents  in  reduction  of  the  principal 
for  ten  years>  and  then  upon  trust  to  sell  and  pay 
off  the  residue  of  the  mortgage  debt,  and  invest  the 
surplus^  upon  trust,  for  the  wife  of  the  mortgagor 
and  her  children.  The  rents  of  the  mortgaged 
estates  were  more  than  sufficient  to  pay  the  interest 
of  the  mortgage  debt,  but  the  mortgagor  was  allowed 
to  continue  to  receive  them»  and,  after  more  than 
twenty-one  years,  the  representatives  of  the  mort- 
gagee filed  a  bill  for  an  account  and  sale : — Held, 
that  as  no  cross  bill  had  been  filed  by  the  wife  and 
children  to  have  the  benefit  of  the  trusts  of  the 
mortgage  deed,  the  representatives  of  A  were  only 
liable  to  account  for  what  they  had  actually  re- 
ceived, and  not  for  what  they  or  the  mortgagee 
might  have  received  without  wilful  default,  while 
the  mortgagor  continued  to  receive  the  rents.  Beare 
V.  Prior,  12  Law  J.  B^p.  (m.s.)  Ch.  262;  6  Bea. 
183. 

In  a  suit  to  redeem  a  mortgage,  the  defendant 
must  adduce  some  proof  of  sums  of  money  expended 
by  him  in  substantial  repairs  and  lasting  improve- 
ments, to  entitle  him  to  an  inquiry  with  reference 
thereto ;  but  it  is  not  required  that  he  should  enter 
into  detailed  evidence  thereof. 

A  mortgagee  is  entitled  to  claim  the  amount  of 
any  costs  incurred  by  him  in  protecting  the  title  of 
the  mortgagor,  and  in  the  preservation  of  the  pro- 

{>erty,  but  be  has  no  right  by  his  expenditure  so  to 
ucrease  the  value  of  the  mortgaged  estate  as  to 
place  it  out  of  the  power  of  the  mortgagor  to  re- 
deem. 

Part  of  the  mortgage  money  consisting  of  a  bill 
of  costs,  the  same  was  directed  to  be  taxed,  and  the 
amount  secured  to  be  reduced  by  the  sum  taken  off 
on  taxation. 

A  mortgagor  is  entitled  to  have  an  inquiry  into 
the  loss  sustained  by  him  in  respect  of  buildings 
pulled  down  by  a  mortgagee  in  possession,  unless 
It  is  shewn  that  the  mortgagor  was  privy  to  the 
same  being  done,  and  acquiesced  therein ;  and  he 
is  also  entitled  to  the  costs  which  have  arisen  from 
the  taking  of  the  accounts  which  the  mortgagee 
refused  to  render  when  required  to  do  so  before  the 
filing  of  the  bill.  Sa$ulon  v.  Hooper,  1 2  Law  J.  Rep. 
(H.S.)  Ch.  309 ;  6  Bea.  246.  ' 


A  mortgagee  in  poaseaauHt  who  docobmi  eiw- 
paid,  pending  a  suit  to  redeem,  wUl  beehsifediritk 
mterest  on  the  balance  fimn  the  date  of  the  leport, 
and  on  the  rent  anbaequently  received  by  him  Iraa 
the  respective  times  when  those  rents  were  receind. 
Lloyd  V.  /oNCf,  12  Sim.  491. 

Mode  of  tdidng  aeeounts,  aa  against  nsitgasces 
and  coneigneea  of  the  pioduoe  of  a  West  ladis 
estate.    Fkmlkmr  v.  Dmki,  d  Hare,  318. 

The  ordinary  rule  bctweea  mortgagor  sad  moit^ 
gagee  in  poaaesaion  ia,  that  die  Court  will  aetdinet 
an  account  with  annual  rests  if  there  was  an  simi 
of  interest  due  on  the  mortgage  at  the  time  U  the 
mortgagee's  taking  poaaeaaion. 

A  property  was  subject  to  a  nortgsge  foe 
1,000^,  A  B  agreed  with  the  mortgsgor  for  fte 
purchase  of  a  portion  of  this  property,  sad  en- 
tered into  poaaession  without  payii^  his  piuchta»' 
money.  In  1813  A  B  bought  up  the  whale 
mortgage  for  l,O00t,  on  which  an  amar  sf 
inteitat  of  lOR  waa  duo;  there  was  at  the  sane 
time  due  from  A  B,  in  reapect  of  his  purchase  i6SL 
Nothing  Aurther  behig  paid  by  the  mortgagee,  A  B, 
in  1816,  recovered  poaaesaion  of  the  proper^.  The 
rents  exceeded  the  amount  of  inteveat,  and  ia  1S23 
the  whole  arrear  of  interest  had  been  paid  oS.  Tbe 
Court  reftiaed  to  -direct  annual  rests.  Fmk  v. 
^rei(iii,3Bea.70. 

The  interest  on  the  mortgage  money  declared  ts 
stop  on  the  day  of  the  tender.  CJ^  v.  Wodmrntk, 
2  Y.  &  Coll.  C.C«^98. 

Decree  against  a  mortgagee  ia  possession,  with 
coetSy  a  tender  having  beoi  made  before  suit,  and 
it  having  been  found  upon  taking  the  aocoonta  with 
annual  rests,  which  was  the  point  in  the  caase,  that 
nothing  was  at  that  time  due  to  the  mortgagee. 
Wihon  V.  Cluor,  4  Bea.  214. 

A  person  having  pundiased  an  eatate  for  the  ^ w* 
pose  of  building  upon  it,  mortgaged  it  to  a  jontt- 
stock  banking  company  with  whom  he  dealt,  ta 
aecure  aums  then  due,  and  all  sums  thereafter  to 
become  due  from  him  to  them,  on  any  haakiqg  ar 
other  account  whatever,  '*  so  aa  the  whole  amooat 
of  principal  mouiea  to  be  ultimately  reooveeed  or 
recoverable  by  virtue  of  that  aecnrity  should  not 
exceed  the  aum  of  6,800iL,  together  with  interest" 
By  the  mortgage  deed  a  power  of  aale  was  given  to 
the  company.  The  mortgagor  built  three  booses 
on  the  land,  which  were  successively  sold  todii> 
ferent  purchasers.  The  purchase-monies  were  not 
paid  to  the  mortgagor,  but  to  the  company,  who 

fave  the  mortgagor  credit  for  them  in  his  accoaat: 
[eld,  that  Uiese  sums  were  recovered  by  the  cooir 
panv  by  virtue  of  the  mortgage  security,  and,  so  far 
aa  they  were  applicable  aa  principal  monies,  aunt 
be  considered  as  received  by  them  in  dischsige  of 
the  sum  of  5,800iL,  and  not  merely  on  the  general 
account  between  them  and  the  mortgagor.  Jtlnumi 
V.  Bourne,  2  Y.  &  Coll.  C.C.  268. 

Bond  and  mortgage  given  by  an  only  aon  to  his 
father,  held,  under  the  circumatancea  of  Ar  esse, 
to  be  a  running  security  for  advances  actually  meiit, 
and  not  a  aecnrity  for  the  precise  amount  expreeeed 
in  the  instrument.  And  there  being  no  evidence 
against  the  son  as  to  the  amount  of  the  aatusl  ad- 
vances, he  was  charged  in  that  respect  to  the  esteat 
of  his  admissions  only.  MelUmd  v.  Gr^,  2  Y.  & 
Coll.  C.C.  199. 
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In  a  foreclosaTe  svittlie  moitgifoe  haying  received 
rents  between  the  date  of  the  Master's  report  and 
the  day  appointed  for  payment,  the  Court  on  motion 
refemd  it  hack  to  the  Master  to  continue  the 
accounts,  and  to  fix  a  new  day.  EUis  t.  Oriffithst 
7  Bea.  S3. 

Oircomstanoet  nnder  which  a  mortgagee  in  pos- 
■csaiop  was  exonerated  from  having  the  mortgage 
Bcoount  taken  with  annual  rests. 

A  sum  which  was  in  court  at  the  time  the  mort- 
gagee took  possession, — Held,  under  the  circum- 
stanees,  to  go  in  discharge  of  the  mortgagee's  inter- 
est due  at  that  time. 

Rent  received  by  the  receiver,  before  the  mort- 
gagee took  possession,  but  not  paid  to  her  till  after- 
wtmla,  assumed,  under  the  circumstances  of  the 
case,  (but  not  decided)  to  go  in  discharge  of  the 
interest  due  to  the  mortgagee  at  the  time  of  taking 
posaeadon. 

Rent  which  did  not  appear  to  have  been  received 
by  the  receiver  before  the  mortgagee  took  posses^ 
rion : — Held,  under  the  circumstances  of  the  oascy 
not  to  go  in  discharge  of  the  interest  due  to  the 
mortgagee  at  the  time  of  taking  possession.  Hor- 
ioek  r.  Smith,  i  Coll.  C.C.  287. 

(6)  Costs. 

lie  costs  of  the  petition  and  proceedings  to  ob- 
tain  a  re-conveyance  of  a  mortgaged  estate,  from 
the  infimt  heir  of  the  mortgagee,  must  be  paid  by 
the  mortgagor.  Re  Omrnaney,  1 0  Law  J.  Rep.  ( n.s.  ) 
Ch.815;  10  Sim.  298. 

Semble — In  a  redemption  suit,  the  mortgagee  will 
l>e  ordered  to  pay  the  costs  occasioned  by  a  defence, 
in  which  he  faik,  not  connected  with  his  title  as 
mortgagee.  Robert*  v.  WilUanu,  11  Law  J.  Rep. 
(N.S.)  Ch.  66. 

If  a  plaintiff  mortgagee,  praying  by  bill  foreclo- 
sure of  the  mortgsged  estates,  and,  in  the  alternative, 
a  decree  for  sale  thereof,  with  a  direction  for  pay- 
ment out  of  the  proceeds*  of  such  sale  of  certain 
monies  advanced  by  him  at  the  request  of  the  de- 
fendants to  pay  debts,  but  not  forming  any  part  of 
the  mortgage  security,  refuses  to  accept  a  decree  for 
sale,  the  Court  will  direct  him  to  pay  any  additional 
costs  occasioned,  to  certain  of  the  defondants  claim- 
ing charges  on  the  estates  subsequent  to  the  plain- 
tiff's security,  by  the  allegation  and  prayer  intro- 
duced into  the  bill,  relating  to  such  advances  by  the 
plaintiff,  and  not  forming  part  of  the  mortgage 
secnrity.  Phillips  v.  Davis,  12  Law  J.  Rep.  (n.s.) 
Ch.  232. 

The  point  in  dispute  was,  whether  a  mortgagee 
was  entitled  to  six  years'  or  twenty  years'  arrears 
of  interest.  The  defendant,  the  mortgagor,  was 
willing  before  suit  to  pay  the  principal  and  six 
six  years'  interest,  but  made  no  tender.  At  the  hear- 
ing, the  mortgagor  succeeded  on  the  point  of  inter- 
est : — Held,  that  as  there  had  been  no  tender,  the 
mortgagor  must  pay  the  costs.  Hotlges  v.  the 
Croydon  Canal  Cvmpany,  3  Bea.  86. 

In  the  course  of  an  administration  suit  the  titie 
deeds  relating  to  an  estate  mortgaged  to  the  testa- 
trix and  the  mortgage  deed  were  deposited  in  the 
Master*s  office.  A  petition  was  presented  in  the  suit 
by  the  mortgagor  for  a  re- conveyance  of  the  estate 
and  delivery  of  the  deeds  on  payment  of  the  mort- 
gage debt: — Held,  that  the  costs  of  an  order  for  the 
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delivery  of  the  deeds  out  of  the  Master's  office  were 
to  be  borne  by  the  mortgagor.  Burden  v.  Oldaker, 
IS  Law  J.  Rep.  (n.s.)  Cb.  240;  1  Coll.  C.C.  105. 

Where  a  mortgagee  files  a  bill  against  the  mort- 
gagor and  other  parties  to  have  tiie  benefit  of  a 
former  suit,  and  makes  persons  parties  to  the  suit 
who  are  unnecessary,  and  the  bill  is  dismissed 
against  them  with  costs,  he  is  notentitied  to  charge 
those  coats  as  between  himself  and  the  mortgagor. 
Booth  V.  Crewneks,  13  Law  J.  Rep.  (n.s.)  Ch.  217. 

A  suit  was  instituted  to  administer  the  estate  of 
a  testator,  who  had  appointed  A,  B  and  C,  his  exe- 
cutors; and  a  decree  was  made  therein.  After  the 
decree  A,  B  and  C,  lent  money,  forming  part  of  the 
estate  of  their  testator,  to  N  on  mortgage,  N  not 
having  any  notice  at  the  time  of  their  character  of 
execntors,  or  of  any  suit,  or  any  decree  afiecting 
the  money.  After  the  mortgage,  the  titie  deeds  of 
the  mortgaged  estates  were,  in  pursuance  of  an  order 
made  in  the  suit,  deposited  in  the  Master's  office. 
N  paid  off  the  mortgage  debt: — Held,  thKt  N  wais 
entitled  to  be  paid,  by  the  mortgagee,  the  costs 
attending  the  getting  of  the  titie  deeds  out  of  the 
Master's  office.  Rjsed  v.  Freer,  13  Law  J.  Rep. 
(n.8.)  Ch.  417. 

The  Court,  under  special  circumstances,  and 
considering  itself  bound  by  the  terms  of  previous 
decrees,  declined  to  give  a  mortgagee  her  costs  of 
an  ejectment  brought  to  recover  the  mortgaged 
premises,  in  which  she  had,  after  much  difficulty 
and  opposition,  recovered  a  verdict  Horloek  v. 
Smith,  1  Coll.  C.C.  298. 

First  mortgagee,  after  the  usual  notice  given  him 
by  the  second  mortgagee  to  redeem,  files  a  bill  of 
foreclosure.  At  the  end  of  the  term  mentioned 
in  the  notice,  the  second  mortgagee  tenders  the 
mortgage-money  and  costs  to  the  first  mortgagee, 
which  the  latter  declines  to  accept: — Held,  under 
all  the  circumstances  of  the  case,  that  the  first  mort- 
gagee was  not  entitled  to  the  costs  of  the  suit  after 
the  tender.     Smith  v.  Green,  1  ColL  C.C.  556, 

Mortgagor's  trustee  to  bar  dower  not  entitled  as 
against  the  mortgagee  to  his  costs  of  a  suit  brought 
to  foreclose  the  mortgage.  Horrocks  v.  Ledntm, 
2  Coll.  C.C.  208. 

(H)  Payment  OF. 

A  person  mortgages  an  estate,  and  by  his  will, 
after  directing  payments  of  his  debts,  devises  all  his 
residuary  real  estates  (including  the  mortgaged 
estate,)  and  all  his  residuary  personal  estate  to  his  - 
eldest  son,  whom  he  appoints  his  executor.  The 
son  proves  the  will,  and  dies  intestate,  without 
having  paid  off  the  mortgage.  Both  father  and 
son  leaving  sufficient  personal  estate  to  pay  off  the 
mortgage,  decreed,  on  the  authority  of  modern 
cases,  but  reluctantly,  and  against  the  opinion 
which,  independently  of  them,  the  Judge  would 
have  entertained,  that,  as  between  the  heir  and  ad- 
ministrator of  the  son ,  the  mortgaged  estate  is  the 
primary  fund  for  payment  of  the  mortgage.  Earl 
qf  Clarendon  v.  Barham,  1  Y.  &  ColL  C.C.  688. 

First  mortgagee  ought,  without  a  judicial 
proceeding,  to  accept  payment  from  a  second 
mortgagee,  and  thereupon  to  convey  to  him  the 
mortgaged  estate,  with  or  without  the  concurrence 
of  the  mortgagor.  StMth  v.  Green,  1  Coll.  C.C. 
555. 
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(I)  Mebobb. 

Where  the  same  person  hecomet  absolutely 
entitled  to  an  estate  and  a  sum  of  money  charged 
upon  it,  the  charge  will  be  deemed  extinguished 
unless  it  appears  that  the  owner  intended  other- 
wise. For  the  puqiose  of  shewing  the  intention, 
evidence  direct  and  pTeanropdve  may  he  resorted 
to.  A  trans&r  to  a  trustee  mast  be  oonsidered  as 
one  of  the  grounds  rebutting  the  presumption  of 
merger,  but  does  not  amount  to  deciaiye  evidence 
against  the  presumption. 

A  B,  the  owner  in  fee  of  an  estate,  paid  off  a 
mortgage  in  fee  existing  on  it,  which  in  1807  was 
transferred  to  a  trustee  in  trust  for  A  B,  her  heirs, 
executors,  administrators,  and  assigns,  respectively, 
and  the  trustee  covenanted  to  convey  to  A  B,her  heirs 
or  ass^ns,  or  unto  such  other  person  or  persons,  and 
in  such  manner  and  form  as  A  B,  her  heirs,  execu- 
tors, administrators,  or  assigns  should  direct  A  B 
devised  the  estate  to  a  trustee  to  pay  certain  speci- 
£ed  legacies,  and  aubject  thereto  ahe  devised  it  to 
C  D  in  fee,  and  upon  or  for  no  other  use,  trust, 
intent,  or  purpose  whatsoever.  A  B  died  in  1S32 : 
—Held,  that  the  mortgage  had  merged.  Hifod  v. 
PhiUipt,  d  Bea.  613. 

The  bankrupt,  being  a  lessee  under  a  lease  for 
forty-six  years,  subject  to  a  former  lease  for  twenty 
years,  deposite  it,  by  way  of  equitable  mortgage. 
He  afterwards  purchases  the  remainder  of  the  term 
granted  by  the  first  lease,  and  deposits  that  lease 
alao  with  the  same  party,  for  securing  a  further 
sum:~^Held,  that  the  tot  ieam  was  not,  under 
these  cirovmstanoes,  meigedin  the  secondhand  that 
the  depositaries  were  gqod  equitable  mortgagees 
under  both  deposiU.  £jc  parU  Whitbrtad  r«  Z>tx, 
2  M.  D.  &  IX  415. 

(K)  iMTBEBSTi 

Generally  annual  rests  are  not  directed  against  a 
mortgagee  in  possession  when  the  interest  is  in 
arrear  at  the  time  he  took  possession ;  and  in  the 
absence  of  apecial  QiroumaUnoee,  if  a  mortgagee  is 
not  liable  to  aeoouDt  wit))  annual  rests  when  he 
enters  into  possession,  he  does  not  become  so  liable 
until  the  whole  of  the  mortgage  debt  has  been  paid 
ofL  Where,  however,  a  mortgagee  in  possession, 
eame  to  an  aocoimt  with  the  mortgagor,  whereby  all 
the  amtars  of  interest,  &c.  were  converted  into 
principal,  leaving  thereby  oe  arrears,  and  he  con- 
tinued in  posteasioB,  the  rent  being  more  than  suf- 
Acleot  to  keep  down  the  interest,  the  Court  directed 
annual  rests.    tViUon.  v.  CImr,  S  Bea.  136. 

1*he  3  &  4  Will.  4.  c.  42.  s.  3.  is  an  exception  out 
of  the  3  &  4  Will  4.  o.  27.  s,-  42,  so  that  where  a 
debt  is  secured  hy  eovenaot  or  bond,  as  well  as  by 
the  mortgage  of  the  land,  the  creditor  can,  by  force 
of  the  bond  or  oovonitnt»  proceed  at  law  sgaiust  the 
Janil,  for  more  than  six  years'  interest.  Therefore, 
in  a  fori'cIoNure  suit,  where  the  debt  is  also  secured 
by  eov4ffiant  or  bond,  the  Court,  to  «void  circuity  of 
nuiUmt  will  Mx  the  priee  of  redemption  at  what  the 
mttr^n^^iftf  (!0uld  recover  upon  his  bonder  covenant 
ef  Urn,  /M  ^ii(Ur$  v.  L$e,  1 2  Law  J.  Bep.  (n.s.)  Ch. 
j^^  i  2  lUre,  320. 


MOBTMAIN. 

By  9  Geo.  2.  c.  36.  it  is  provided,  that  do  Itods, 
&C.  shall  be  given  or  granted,  or  any  ways  coirrejed 
or  settled  to  or  upon  any  persons,  *'in  trust  er  fn 
the  benefit  of  any  charitable  uses  whatwerer," 
unless  such  gift,  conveyance,  &&  was  msdeVvM 
indented,  &c.,  and  be  inrolled  in  his  Msjestj't 
Court  of  Chancery,  within  six  calendar  mondv 
after  the  execution  thereof. 

By  9  Geo.  4.  c  S5,  it  is  enacted,  that  where  Itudi, 
&c.  have  been  purchased  for  a  full  and  TslvaUe 
consideration,  in  trust  for  any  charitable  uses,  sad 
such  consideration  has  been  paid,  every  deed  or 
other  assurance  already  made,  for  the  porpoie  of 
conveying  or  assigning  such  lands,  frc  if  made  to 
take  eflect  in  possession  for  the  charitable  use  in- 
tended, immediately  firom  the  making  thereof,  tnd 
without  any  condition  for  the  benefit  of  the  grantor), 
shall  be  as  good  and  valid,  and  of  die  same  efikt, 
&c.  as  if  the  several  formalities  by  the  said  set 
prescribed  had  been  duly  observed  and  performed. 

In  1801  a  conveyance  by  way  of  mortng^mt 
made  to  the  trustees  of  a  charity,  but  the  deMl  «it 
not  inrolled : — Held,  that  assuming  a  mortgage  deed 
to  be  within  the  provisions  of  the  statute  9  Geo.  2, 
and  therefore  requiring  inrolment,  the  noo-com- 
pliance  with  that  enactment  was  cured  by  the  bter 
statute,  it  not  being  such  a  deed,  with  a  cooditiBD 
for  the  benefit  of  the  grantor,  as  was  intended  to  be 
excepted  out  of  the  provisions  of  the  later  ststnte. 

Whether  a  mortgage  deed  to  the  trustees  of  a 
charity  is  within  9  Gea  2,  c  36,  ^tMrrr.  Dtt  d. 
Graham  v.  Hawkins,  1 0  Law  J,  Rep.  (ha)  Q.Bw  185; 
2aB.212;  IG.  &D.35L 

The  lessors  of  the  plsintifl'  being  seised  in  fte  of 
land,  bv  indentures  of  lease  and  release,  dated  die 
2nd  and  3rd  of  April,  but  not  attested  and  innlled 
pursuant  to  the  Statute  of  Mortmain,  9  Gea  1  e.  H 
s.  1,  conveyed  the  same  to  C  upon  trust  that  C 
might  convey  the  same  to  certain  parties  upon 
charitable  uses  and  trusts,  declared  in  an  indentine 
of  bargain  and  sale  alreaidy  prepared  and  btended 
to  bear  date  the  4th  of  Apnl.  The  indenture  of  the 
4th  of  April  was  afterwards  duly  executed,  atteittd, 
and  inrolled : — Held,  that  the  lessors  of  the  ^ail- 
tiff,  and  not  C,  being  the  original  donors,  thekMK 
and  release  of  the  2nd  and  3rd  of  April  were  nid 
for  want  of  due  attestation. 

Quare — Whether  they  were  not  also  void  for  vast 
of  inrolment.  Doe  d.  Barbour  v.  Mtmro,  14  Law  J. 
Rep.  (M.S.)  Exch.  147  ;  12  K.  &  W.  845. 

Shares  in  the  *<  Gas  Light  and  Coke  ComptfiT/' 
established  by  the  50  Geo.  3.  c.  163,  are  not  withia 
the  9  Geo.  2.  c.  36.  s.  3.  ThampsoH  v.  Tkoimpm,  13 
Law  J.  Rep.  (N.a.)  Ch.  455 ;  1  Coll  C.C.  381. 

Upon  petition  under  an  information  for  the 
management  of  a  charity,  that  certain  mortgages 
might  be  paid  o^  and  various  improvements  and 
repairs  efiected  in  a  school-house,  and  that  had 
might  be  purchased  for  that  purpose, — it  w>b  ^^ 
that  the  objects  of  the  petition  being  of  a  mixed 
nature,  and  all  manifestly  for  tbe  Iwnefit  of  te 
charity,  it  would  not,  under  such  circurostaDces,  be 
contrary  to  the  policy  of  the  Mortmain  Act  to  allot 
the  purchase  of  land.  The  Attorney  General  r.  rk 
ITardefu,  ^e.  o/Highgate  School,  1 4  Law  J.  Rep.  («•&) 
Ch.  426. 


MUNICIPAL  COHPORATIOK  ACT— MURDER. 
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MUNICIPAL  CORPORATION  ACT. 

Edward  III.,  at  the  instance  of  the  Queeo  mother, 
tenant  for  life  of  the  manor  of  Cheylesmore,  in 
CoTentry,  granted  a  charter  of  incorporation  to  the 
men  of  the  villa  of  Coventry.  Henrv  VI.  granted 
by  charter  to  the  mayor,  hailifis,  and  commonalty 
of  Coventry,  that  the  "civitea"  or  "villa"  of  Co- 
ventry, widi  Foleshill,  Radford,  Kirtley,  and  other 
places  in  the  coanty  of  Warwick,  should  he  one 
entire  county  of  itself,  and  should  be  called  the 
"county  of  the  eity  of  Coventry.**  A  charter  of 
James  I.  also  incorporated  the  city  of  Coventry, 
and  after  reciting  that  there  had  been  ten  wards 
within  the  city,  and  giving  their  names,  provided 
that  the  mayor,  recorder,  and  aldermen  should  be 
Justices  of  the  Peace  within  the  city  and  within 
the  county  of  the  city  of  Coventry.  There  was 
some  evidence^  chiefly  of  reputation,  that  the  wards 
did  not  extend  beyond  certain  streets  and  houses, 
none  of  which  were  situate  within  the  parishes  of 
Foleshill,  Radford,  Kirtley,  or  the  other  places  :— 
Held,  that  the  above  parishes  and  places  did  not 
form  a  part  of  the  city  of  Coventry,  so  as  to  fall 
within  the  operation  of  the  6  &  7  Will.  4.  c.  103. 
&  1,  the  Municipal  Boundaries  Act.  The  Mwor, 
4^.  qftke  City  qf  Coventry  v.  LythaU,  12  Law  J.  Hep, 
(N^)  Exch.  409 ;  10  M.  &  W.  773. 

The  expenses  of  a  prosecution  by  the  mayor  of  a 
borough  for  a  riot  and  assault  upon  him,  while 
engaged  in  the  revision  of  the  burgess  lists,  will 
not  be  allowed  to  be  charged  upon  the  borough 
fund,  under  section  92.  of  the  Municipal  Corpora- 
tion Act,  5  &  6  Will.  4.  c.  76,  unless  there  is  an 
order  or  resolution  of  the  town  council  previmn  to 
the  prosecution,  authorizing  the  expense. 

Ad  order  by  the  town  council  to  repay  from  the 
borough  fund  a  sum  of  money  borrowed  of  a  private 
individual  after  the  passing  of  the  Municipal  Cor- 
poration Act,  to  pay  debts  incurred  nnce  its  passing, 
18  invalid. 

An  order  signed  by  the  mayor,  at  a  meeting  of 
the  town  council  properly  convened,  and  in  which 
the  majority  concurred,  for  payment  of  the  above 
expenses  and  sum  of  money  out  of  the  borough 
fund,  may  be  removed  by  eertiorarit  within  section 
44.  of  7  Will.  4.  &  1  Vict  c.  78,  though  it  is  not 
signed  by  the  three  members  of  the  council,  and 
countersigned  by  the  town  clerk,  according  to  sec- 
tion 59,  of  the  5  &  6  Will.  4.  c.  76.  Hegina  v.  the 
CoHHcU  qf  the  CUy<ifLicJ(field,  12  Law  J.  Rep.  (».&) 
Q3.  308;  4aB.893. 


MURDER. 

[See  Manslaughtsb.] 

Sentence  of  death  may  since  the  stat  6  8i7  Will. 
4.  c.  30.  be  recorded  against  a  person  convicted  of 
murder.    Regma  v.  Hogg^  2  M.  &  R.  381. 

A  police  officer  found  N  with  potatoes  under  his 
shirt,  which  had  been  very  recently  dug  from  the 
ground,  and  apprehended  him.  The  policeman 
called  O  to  assist  him ;  O  did  so ;  and  a  rescue 
being  attempted,  O  was  going  away,  and  was  struck 
by  A,  who  went  away,  and  O  was  killed  bj*  other 
persons,  who  attempted  the  rescue: — Held,  that, 
the  police  officer  had  no  right  to  apprehend 
N,    and  that  the  killing  of  O  therefore  did  not 


amount  to  murder ;  and  tSiat  on  an  indictment  for 
murder  A  could  not  be  convicted  of  an  assault 
Regina  v.  Phelpe,  Car.  &  M.  180 ;  2  M.  C.C.  240. 

Held,  also,  that  a  person  charged  to  aid  a  con- 
stable, and  who  does  so,  is  protected  eundOf  morando  et 
redeundo, 

A,  B  and  C  were  indicted  for  murder :  in  the 
first  count  as  principals  in  the  first  degree ;  and  in 
the  second  A  was  indicted  as  a  principal  in  the  first 
degree,  and  B  and  C  were  principals  m  the  second 
degree ;  and  the  grand  jury  ignored  the  first  count 
as  to  B  and  C,  and  found  a  true  bill  on  the  second 
against  all.  Sembfe,  that  B  and  C  might  be  con- 
victed on  the  second  coont  as  principals  in  the 
murder,  although  A  was  acquitted. 

A  count  charged  A  with  a  murder,  and  charged 
that  6  and  C,  "  at  the  time  of  the  fislony  and  mui^er 
tMs  committed,  to  wit,  on  &c.,  at  &c.,  were  fblo- 
nionsly  present  then  and  there  abetting,  aiding,  and 
assisting,"  &c.  Semble,  that  the  word  *'  was"  may 
be  rejected  as  snrplnsage ;  but  whether,  even  reject- 
ing the  word,  this  be  a  good  fbnn  of  charging  aiders 
and  abettors,  qiuere. 

A  prisoner  in  a  case  of  mnrder  may  demur;  and 
if  his  demtirrer  be  overmled  he  may  still  plead  not 
guilty ;  and  aemblef  that  he  may  demur  and  plead 
over  to  the  felony  at  the  same  time.  Ibid.  Car.  8c 
M.  180. 

If  a  person  being  attacked,  should,  from  an  appre- 
hension of  immediate  violence,^— an  apprehension 
which  must  he  well  grounded  and  justified  by  the 
circumstances,— throw  himself  for  escape  into  a 
river  and  be  drowned,  the  person  attacking  him  is 
guilty  of  mnrder.    ReghM  v.  Pittt,  Car.  ft  M.  284. 

Where  a  wound  is  wilfUUy  and  without  justifiable 
eaitse  inflicted,  and  tiltittately  becomes  the  cause 
of  death,  the  party  who  inflicted  iC  is  guilty  of 
murder,  though  life  might  have  been  preserved  if 
the  deceased  had  not  revised  to  submit  to  a  surgical 
operation.     Regina  v.  Holbmd,  2  M.  ft  R.  351. 

In  an  indietment  fbr  murder  by  poisoning,  it  is 
aufllcient)  alter  alleging  the  administering.  Bit*  the 
deadly  poison,  and  the  mottal  sickness  occadoned 
thereby,  to  aver  **  of  ttliieh  said  mortal  sickness -and 
distemper  the  said  E  8  on,  &c  died."  Reginm  t. 
Amdye,  2  M.  C.C.  227. 

Where  a  woman  is  charged  with  comfbrtingi  har- 
bouring, and  assisting  a  man  who  had  committed  a 
mnrder,  if  the  coans«lfor  the  prosecution  has  reason 
to  believe  that  the  prisoner  was  married  to  the  man, 
and  it  appear  clearly  that  she  considered  herself  as 
his  wife,  and  lived  with  him  as  such  fbr  years,  be 
will  be  justified  in  not  offering  any  evidence  against 
her,  even  though  he  have  also  reason  to  believe  that 
the  marriage  was  in  some  respects  irregular  and 
probably  invalid*     Regina  v.  Ooad,  i  Car.  ft  K«  185. 

A  British  subject  who  commits  a  murder  in  a 
foreign  country,  npon  a  person  who  was  not  a 
British  subject,  is  triable  in  England  under  the  stat 
9  Geo.  4.  c.  31.  s.  7.  Regina  v.  Aztufpardi,  1  Car.  ft 
K.208. 

Where  two  persons  go  out  to  fight  a  deliberate 
duel,  and  death  ensues,  all  persons  who  are  present 
encouraging  and  promoting  that  death  will  be 
guilty  of  murder.  And  the  person  who  acted  as 
the  second  of  the  deceased  in  such  a  duel  may  be 
convicted  of  murder*  on  an  indictment  charging 
him  with  being  present,  aiding  and  abetting  the 
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person  hf  whose  set  the  ileath  of  his  ^principai  w*s 
oceuioned.    Regma  y.  Cuddy,  1  Car.  &  K.  210. 


MUSEUM. 

Provisions  for  enconraging  the  establishment  of 
museums  in  large  towns,  made  by  8  &  9  Viet.  o.4S  ; 
28  Law  J.  Sut  217. 

The  better  protection  of  works  of  art,  and  scien- 
tific and  literary  collections,  provided  for  by  8  ft  9 
Yict  c.  44;  23  Law  J.  SUL217. 


NAVAL  FUND  SOCIETY. 

An  alteration  of  the  annnities  and  premiums  of 
the  Naval  Medical  Supplemental  Fund  Society  au- 
thorized for  a  limited  period  by  8  &  9  Vict.  o.  128 ; 
38  Law  J.  Sut  510. 


NAVIGATION  ACT. 

The  2nd  section  of  the  Shipping  and  Navigation 
Act,  3  ft  4  Will.  4.  c  54,  prohibits  the  importation, 
except  on  the  terms  there  stated,  of  such  goods  only 
as  are  enumerated  therein.  Thomp$&n  v.  Infimg, 
10  Law  J.  Rep.  (hb.)  Exch.  98 ;  7  M.  ft  W.  867. 

By  an  act  of  parliament,  certain  persons  were 
incorporated  for  tne  purpose  of  improving  the  navi- 
gation of  the  river  Parrett,  and  they  were  empowered 
to  take  tolls  in  respect  of  transit  or  conveyance 
thereon  i — Held,  that  in  the  absence  of  any  direc- 
tion on  the  subject  in  the  act,  their  duties  were 
oonflned  to  matters  relating  to  the  navigation,  and 
that  they  were  not  liable  for  the  sewerage  of  the 
river,  or  to  clear  away  weeds,  which,  though  inju- 
rious to  the  adjoining  lands,  were  no  detriment  to 
ehr  navigation.  Th$  Parrett  NmngaHon  Compamif  v. 
Hnbtnit  1 2  Law  J.  Rep.  (if .s.)  Exoh.  81 ;  10  M.  ft  W. 

598. 

By  a  local  set,  1  Will.  4.  c.  Iv,  the  Trent  and 
Mi*rs4iy  Navlgstiun  Company  were  empowered  to 
takii  lands  for  the  purposes  of  the  navigation,  and 
liy  sfotinn  1 18.  ana  other  sections,  provision  was 
ttmdtt  ft»r  asoertalning,  by  a  sheriff^s  jury,  the  sum 
Id  h(i  psld  for  the  land,  and  for  any  damage  occa- 
iitiniixl  hy  the  company  in  carrying  the  provisions 
of  tits  art  into  effect  And  in  order  to  protect  the 
siMiipsny  from  Injury  to  arise  flrom  working  any 
rriiiirN  iiitar  two  tunnels  by  which  the  canal  passed 
iiiHJiT  a  r<»rtsln  hill,  the  act  provided,  by  section  170, 
lliMl  no  mine-ownor  should  work  any  mine  in  or 
iiniirr  any  Unci  within  forty  yards  of  the  tunnels, 
wlfiifMit  luavn  of  the  company;  and  by  section  171, 
tliNl  If  tht*  fompanv,  instead  of  insisting  on  their 
riill  rlijlit  of  having  forty  yards  left  unworked,  should 
rpt\u\tP  IrM  than  thirty  yards  to  be  so  left,  then  the 
ffilnn  nwiwr  might  Iniilst  on  the  necessity  of  leaving, 
fi,r  til*  •I'lMirlty,  any  grenter  quantity  unworked  not 
pni'fitiUuii  thirty  yarns,  and  the  question  so  in  dis- 
piitfi  Mi  lo  tliit  quantity  necessary  to  be  left  for  the 
NfiMirtty  iff  ihr  nilne^owners  was  to  be  tried,  settled, 
nuii  lU  li>rmU)t'<\  by  nn  Usue  at  law.  And  by  sec- 
Ihin  r/V.  It  wtti  proviilsd,  that  whenever  any  mine 
hhiHwt'  WMrkwhls  In  ordinsry  course,  within  forty 
yAffU  iif  th«'  liinnj^U,  tlit^  mine-owner  should  give 
uniUf  t/»  till"  ftonipany,  nnd  thereupon  the  company 
shMiilil  liny  to  tlir  nilni«-ownfr  for  so  much  of  the 
Mihm  i^llhlM  IliM  forty  yards  of  the  tunnels  as  they 


should  require  to  bo  left  oswoifced  for  seenityof 
their  works }  or  (as  the  case  might  be)  fbr  so  madi 
cif  the  mines  as,  onder  the  provisions  of  seedon  171, 
it  might  be  ascertained  to  be  necessary  to  ksre 
unworked,  for  security  of  the  mines.  Providsd, 
that  no  mines  should  in  any  ease  be  worked  ander 
the  tunnels ;  but  whenever  any  such  las(>nieiiti<»(d 
mines  should  become  workable,  satiafaolioii  ihoaid  * 
be  made  by  the  company  for  the  same,  **  such  mis' 
faction  to  be  settled  by  an  issue  at  law;'*  By  the 
178ik  section  the  course  to  be  taken  is  dyisg 
any  feigned  issue  waa  pointed  out,  and  it  enaeled 
that  after  trial  and  verdict  in  snch  issne,  the  Cent 
was  to  give  judgment  for  the  sum  to  be  awscded  by 
the  jury : — Hdd,  that  by  the  eKpresa  terms  sf  tbe 
1 72nd  section  the  owner  of  a  mine  which  had  bscssoe 
workable  within  the  spaoeof  forty  vardaef  the  toaaeli 
mentioned  in  the  act,  waa  entitled  to  be  paid  for  the 
value  of  the  forty  yards  d  mine  left  unwsrked  lor 
the  seouiity  of  the  navigatioD,  the  whole  haniif 
been  by  the  eompany  xeqoired  to  be  so  left  sa- 
worked ;  but  that  the  only  remedy  otpen  to  hna  to 
enforce  his  right  waa  hy  a  foigned  issue,  and  ooo- 
Mequeatly,  thsft  he  was  not  entiUed  to  prooeed  hyut 
aetfott  on  the  ease.  Femtm  t.  J)renttmdMent$  N*- 
trigation  Cmpmy,  9  M.  ft  W.  208. 


NEGLIGENCE. 
[See   Acnroir,   When    maintainable — Anomr 

▲MD     SOLICITOIK— MaSTBB     AJTD     SiRVaR— 
PRIMCIFAL  ASD  A«Blfl^-SBIP  AUD  SHimKO 

— TuBSPAse.] 

A  plaintiff  is  not  necessarily  depifred  of  his  rigiit 
of  action  for  an  injury  occasioned  by  thenegl^eace 
of  the  defendant,  even  although  he  haa  contribatetf 
to  the  ii^ury,  by  placing  himself  unlawfiilly  hi  rodi 
a  situation  as  to  become  liable  to  the  accident,  if 
the  circumstances  are  such  as  to  exclude  the  pow- 
bilitr  of  want  of  ordinary  caution  on  his  part 

The  defendant's  servant  left  hia  cart  and  bens 
standing  in  a  street  thronged  with  children,  tbe 
plaintiff  a  child  of  six  or  seven  years  old,  vis 
climbing  up  and  down  the  wheel  of  the  empty  eart 
Other  children  drove  the  horse  on,  and  die  pliintiff 
was  thrown  down,  and  the  wheel  went  over  his  leg: 
— Held,  that  on  this  evidence,  the  Judge  rigbtly 
left  it  to  the  jury  to  say  whether  there  was  negli- 
gence on  the  part  of  the  defendant's  servant;  for  if 
there  was  the  action  was  maintainable.  LfHck  v. 
Nurden,  10  Law  J.  Rep.  (m.s.)  0.8. 78 ;  1  aB.  39; 
4  P.  &  D.  672. 

The  defendant,  a  butcher,  employed  a  licemed 
drover  to  drive  home  some  bullocks  for  him  fnm 
Smithfield  Market  The  drover  employed  a  sernot 
of  his  own  for  the  purpose,  through  whose  ne^- 
gence  a  bullock  got  into  the  plaintifTs  presDiiEs, 
and  injured  his  property.  The  drover  was  lion»ed 
to  drive  cattle  from  Smithfield  within  the  city;  ssd 
it  appeared  that  none  but  the  purchasers  them- 
selves, or  licensed  drovers,  were  allowed  to  do  so; 
but  the  accident  took  place  out  of  the  city:— Held, 
that  the  defendant  was  not  liable  to  be  sued  for  the 
injury.  MiUigan  v.  Wedge^  10  Law  J.  Rep.  (k.a) 
ae.  19 ;  12  Ad.  ft  £.  787 ;  4  P.  ft  D.  714. 

A  plaintiff  is  not  precluded  ftom  recovering  for 
an  injury  negligently  done  by  the  defendant,  by  tkc 
fact  that  he  himself  has  been  guilty  of  unlavfol  or 
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negligmt  eondaot,  nnleis  he  nngbi  by  tlie  ex«rdte 
of  ordinary  care  at  the  time  hare  avoided  the  iigury. 

Thua,  where  a  defeudaat  negligently  drove  against 
and  killed  an  ass  left  in  the  highway  fettered  in  the 
fore  feet,  it  was  held  that  he  was  liable  to  damages, 
thoogh  the  ass  was  wiongfally  theie,  and  prevented 
by  the  plaintiff's  own  act  from  escaping  the  danger. 
J>aoUv,M<mn^  12  Law  J.Rep.  (n.8.)  Ezch.  10;  10 
■£•  s  W*  646. 

A  party  who  rides  a  horse  at  the  request  of  the 
owner»  for  the  pnrpose  of  exhibiting  and  offering 
him  for  sale,  without  any  benefit  to  himself,  is 
boand  to  nee  such  skill  as  he  possesses,  and  if 
proved  to  be  coBversant  with  and  skilled  in  horses, 
is  equally  liable  with  a  borrower,  for  an  injury  done 
to  the  horsek  WilUm  r.  Brett,  12  Law  J.  Rep. 
(HA)£xeh.264;  IJM.&W.  118. 

The  plaintiff  having  tirived  at  the  defiendants' 
ferry  with  a  phaeton,  containing  a  large  quantity  of 
jewellery  of  great  weight,  paid  6s,  {or  the  passage 
•f  hinself  and  his  cazriage,  which  was  accordingly 
put  on  board  the  boat  On  his  arrival  at  the  other 
eide^  the  carriage  was  placed  on  an  inclined  plane, 
extending  from  the  boat  to  the  shore,  and  two  of  the 
defendant's  men  commenoed  drawing  it  up  towards 
the  quay,  but  owmg  to  its  great  weight  it  ran  back 
and  fell  into  the  water,  whereby  the  jewellery  was 
damaged.  The  practice  was  for  the  owners  of  car- 
riages to  give  a  small  gratuity  to  the  persons  who 
cmfaarked  or  landed  their  carriages,  whether  these 
persons  were  the  defendants'  servants  or  not  The 
plaintiff  had  not  disciloeed  to  the  defendants  the 
weight  or  value  of  the  contents  of  ttie  phaeton.  The 
Ju(^e  having  directed  the  jury  to  cooaider  whether 
there  had  been  any  negligence  on  the  part  of  the 
defendimts  or  their  servants : — ^Held,  first,  that  a 
deUvexy  of  the  carriage  to  the  defendants,  under 
the  above  circumstances,  would  be  a  delivery  of  the 
Jewellery  also ;  secondly,  that  the  mere  fact  of  the 
defendants  being  fenymen  would  not  create  an 
obligation  on  them  to  put  the  carriage  on  board,  or 
to  discharge  it ;  and  that  the  questions  for  the  jury 
were,  whether  there  was  any  usage  to  that  effect,  or 
if  not,  whether  the  carriage  had  been  delivered  to 
the  defendants,  and  they  had  contracted  to  receive 
and  land  it  safely ;  and  if  they  had,  whether  their 
placing  it  at  the  bottom  of  the  inclined  plane  was 
a  complete  and  safe  landing,  or  whether  the  subse- 
quent attempt  to  drag  it  up  amounted  to  negligence. 

A  party,  receiving  a  parcel  to  be  carried,  ought 
to  inquire  as  to  its  contents;  and  if  nothing  be  done 
by  the  party  delivering  it  to  deceive  him,  or  to  give 
the  transaction  a  false  complexion,  he  is  answerable 
for  the  parceL 

The  owner  of  a  ferry  for  carriages  is  bound  to 
convey  carriages  and  their  contents.  Walker  v.  Jack' 
son,  12  Law  J.  Rep.  (m.s.)  Ezch.  165;  10  M.  &  W.  16. 

Sembk — That  the  owner  of  fixed  property  who 
enters  into  a  contract  for  its  repairs,  and  parts  with 
all  controul  over  the  conduct  of  them,  is  not  liable 
for  any  mischief  which  the  contractor  may  occasion 
in  the  progress  of  the  work  by  negligently  deposit- 
ing materials  in  the  highway  in  the  neighbourhood 
of  the  property,  or  other  acts  of  a  like  nature. 
Burgees  v.  Gray,  14  Law  J.  Rep.  (n.8.)  C.P.  184 ; 
1  C.B.578. 

In  an  action  for  negligence,  for  not  properly 
securing  a  cow  of  the  defendant's  in  a  slaughter- 


house, the  deeloration  stated  that,  bv  means  thereof, 
the  oow  **  ran  at,  butted  at,  gored,  kiUed  and  de- 
stroyed" a  cow  of  the  plaintifi.  Plea,  a  payment 
of  SOs.  into  court,  and  that  the  plaintiff  hsd  sos« 
tained  no  greater  damages.  Replication,  that  the 
plaintiff  haid  sustained  greater  damages: — ^Held, 
that  the  defendant  could  not  go  into  evidence  to 
shew  that  his  cow  had  not  killed  the  plaintiff's  oow, 
as  the  oontraiy  was  admitted  by  the  defendant's 
plea.    Lloyd  v.  WMeff,  9  Car.  &  P.  771. 

If  a  message  be  left  at  the  booking-office  of  a 
carrier  from  N  to  L,  for  his  van  to  call  for  the 
plaintiff^s  luggage  at  another  inn,  for  the  purpose 
of  its  being  carried  to  L,  and  the  carrier^  servant 
and  van  go  to  the  other  inn,  and  the  plaintiff's  lug* 
gage  be  tiiere  put  into  the^acrier's  van,  and,  after- 
wards, lost  therefrom,  the  carrier  is  liable  for  the 
loss,  just  as  he  would  be  if  the  luggage  of  the  plain* 
tiff  bad  been  taken  to  the  defendant's  regular  book- 
ing-house.   Dmoey  v.  Mason,  Car.  &  M.  45. 

Case  for  negUgenee  of  defendant's  servant,  and 
consequent  injury  to  plaintiff  Plea,  that  the  de- 
fendant was  not  employed  to  make  the  alteratiena 
(those  through  which  the  injury  occurred)  in  man- 
ner and  form : — Held,  that  though  the  defendant 
had  been  employed  by  a  society  (the  Clarence 
Club)  to  make  alterations  and  improvements  in 
their  dub- house,  and  though  he  had  employed  and 
stipuUted  with  an  agent,  A  B,  a  gas-fitter,  to  do 
such  part  of  the  work  as  lay  in  Ms  (A  B's)  depart- 
ment, yet  if  A  B  had  laid  on  any  pipe  not  specified 
in  his  contract  or  estimate  with  the  defendant,  the 
defendant  was  not  liable  for  iigury  occasioned  by 
the  mismanagement  or  ill  manufacture  of  this  par- 
ticular pipe.  Held,  also,  that  if  the  pipe  in  ques- 
tion had  been  included  in  A  B's  contract  wi£  the 
defendant,  yet  i^  while  the  defendant's  men  were 
working  on  the  premises,  and  the  defendant's  con- 
tract was  not  yet  finished,  and  the  house  was  unoc- 
cupied, except  by  the  plaintiff  (the  servant  of  the 
olub)  tile  gas  had  been  turned  on  by  his  direction, 
and  not  by  that  of  the  defendant  or  his  agen^  the 
defendant  was  not  liable. 

In  such  cases  as  above,  although  the  plaintiff, 
through  the  negligence  of  the  defendant,  be  dis- 
abled for  life  fipom  performing  the  duties  of  the 
office  to  which  he  has  been  accustomed,  yet  the 
measure  of  his  damages  is  by  no  means  to  be  taken 
from  the  amount  of  an  annuity  which  would  replace 
the  annual  salary  of  the  plaintiff  For  non  constat 
that  the  plaintiff  would  have  retained  his  situation 
for  life.  The  society  of  a  club,  through  their  com- 
mittee, employed  the  defendant  to  make  alterations, 
&c.  in  their  club-house,  and  by  the  misconduct  of 
the  defendant's  agent,  an  accident  occurred: — 
Quare,  is  the  society  answerable  as  principal,  and 
is  the  defendant  free  as  intermediate  agent  ?  Setnble, 
the  defendant,  as  relating  to  the  immediate  cause 
of  the  action,  is  the  principal.  Rapson  v.  Cubitt, 
Car.  &  M.  64. 

In  an  action  on  the  case  brought  against  a 
railway  company,  the  declaration  alleged  that  the 
defendants,  by  their  servants,  so  negligently  and 
improperly  managed  and  directed  their  steam- 
engine,  and  the  fire  and  igneous  matter  contained 
therein,  that  through  the  carelessness,  negligence, 
and  improper  conduct  of  the  defendants  by  their 
servants,  divers  sparks  of  fire  and  divers  portions 
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directions  of  P  the  elder,  and  served  him  in  both 
from  1828  to  1837,  being  employed  as  much  in  one 
as  in  the  other.  P  the  younger  having  obtained  a 
mandamus  to  the  Scriveners  Company  to  be  ad- 
mitted a  member  of  that  company,  m  order  to  prao* 
tise  as  a  notary,  the  company  returned,  that  P  the 
younger  did  not  continue  for  seven  years  in  the 
service  of  P  the  elder  as  a  notary,  and  that  he  did 
not  continue  to  be,  and  was  not,  during  the  said 
term  of  seven  years,  employed  by  the  said  P  the 
elder  in  the  business  of  a  notary.  Traverses  having 
been  taken  on  these  averments: — Held,  in  error, 
reversing  the  judgment  of  the  Queen*s  Bench  (11 
J.  Rep.  (n.b.)  Q.B.  59),  that  there  was  not  such  a 
continuance  in  the  service  of  the  notary,  or  actual 
employment  by  him  in  that  capacity,  during  the 
seven  years,  as  amonnted  to  a  compliance  with  the 
statute.  The  Scrivenert  Company  v.  BegtnOf  12  Law 
J.  Rep.  (K.8.)  Exch.  492. 


NOTICE. 
[See  Action,  Notice  of— Practice.] 

Notice  to  one  of  two  plaintifib  in  an  action,  of  an 
application  to  discharge  the  defendant  out  of  cus- 
tody, under  48  Geo.  8.  o.  128.  s.  1,  is  sufficient  to 
satisfy  the  rule  of  Hilary  term,  2  Will.  4.  r.  90. 
Harris  v.  Turtle,  10  Law  J.  Rep.  (n.s.)  Exch.  298 ; 
8  M.  &  W.  258 :  9  Dowl.  P.C.  808. 

On  the  marriage  of  A  with  B,  the  real  estates  of 
A  were  settled  to  the  use  of  A  for  life ;  remainder 
(subject  to  an  annuity  to  the  wife  surviving)  to  the 
first  and  other  sons  m  tail  male,  with  power  to  A 
to  charge  the  property  with  2,000^  In  the  deed  of 
settlement  no  notice  was  taken  of  a  previous  mort- 
gage on  the  property,  secured  by  a  term  of  years. 
After  the  marriage,  this  term  was  assigned  to  C  as 
a  security  for  the  original  mortgage  money,  and  a 
further  advance  made  to  A,  C  being  previously 
assured  by  A  and  B  that  the  settlement  made  on 
their  marriage  comprised  only  B's  personal  pro- 
perty. SubKquently,  the  term  became  a  security 
to  C  for  4,000/.,  without  any  actual  notice  of  the 
contents  of  the  settlement  After  the  death  of  A, 
the  heir  in  tail  filed  his  bill  to  redeem,  on  payment 
of  2,000^,  charging  that  C,  at  the  time  of  the 
assignment,  liad  constructive  notice  of  the  settle- 
ment:— Held,  that  C  was  a  mortgagee  without 
notice. 

Notice  of  **  a  settlement,"  purporting  not  to  affect 
the  property  in  question,  is  not  notice  of  the  actual 
contents  of  the  settlement.  Joms  v.  Smith,  12  Law 
J.  Rep.  (n.8.)  Ch.  881;  1  Ph. 244;  affirming  s.c 
11  Law  J.  Rep.  (N.8.)Ch.  83;  1  Hare,  43. 


NUISANCE. 
[See  Action,  When  maintainable.] 

The  original  erector  of  a  nuisance  is  liable  in 
damages  to  the  party  injured  for  every  continuing 
nuisance;  and  it  makes  no  difTerencc  that  the 
injured  party  has  the  power  himself  of  abating  the 
nuisance,  or  that  the  original  erector  has  no  means 
of  removing  it 

A  building,  which  was  an  obstruction  to  a  market, 
was  erected  under  the  superintendence  and  direc- 


tion of  the  defendants,  on  land  belongiog  to  a  cor- 
porate body,  of  which  they  were  members.  Hie 
then  owner  of  the  market  afterwards  demised  it  to 
the  plaintiff: — Held,  that  the  plaintiff  might  main- 
tain an  action  against  the  defendants  as  for  a  con- 
tinuing nuisance.  Tlummsou  v.  Giluom,  10  Law  J. 
Rep.  (N.8.)  Exch.  830;  7  M.  &  W.466;  9  DovL 
P.C.  717. 

The  occupier,  and  not  the  owner,  of  premise^  is 
prim4  facte  liable  to  the  repair  of  the  drains  and 
sewers. 

Where,  therefore,  a  declaration  stated  the  defen- 
dant to  be  the  owner  and  proprietor  of  divers  dnins 
and  sewers,  &&,  and  charged,  that  by  reason  thereof 
as  such  owner  and  proprietor,  he  ought  to  have  kept 
cleansed  and  repaired  the  drains  and  sewers,  bnt 
neither  alleged  that  he  waa  in  the  occupation  of  the 
premises,  nor  shewed  the  reason  of  his  liability,  this 
Court  held  the  declaration  bad  on  general  demunec 
Butsell  V.  Shenton,  11  Law  J.  Rep.  (m.8.)  Q.B.  289; 
3 as. 449;  2G.&D.573. 

Every  person  who  lets  a  house  must  be  taken  ts 
let  it  on  an  implied  condition  that  it  is  habitable^ 
and  unincumbered  with,  any  serious  nuisance. 

And  where  a  tenant  entered  on  the  oceupation 
of  a  furnished  house,  under  an  agreement  to  pay  a 
weekly  rental  of  eight  guineas,  for  five  weda»  sod 
at  the  expiration  of  one  week  left  the  honse  en 
acconnt  of  its  being  infested  with  bugs, — ^it  wss 
held,  in  an  action  for  use  and  occupation  to  recover 
the  balance  of  five  weeks'  rental,  that  the  nnisanee 
was  a  defence  to  the  action,  and  evidence  of  it  ad- 
missible under  the  general  issue.  Smith  t.  MarrtAk, 
12  Law  J.  Rep.  (n.8.)  Exch.  228;  11  M.  &  W.  fi; 
Car.  &M.  479. 

The  declaration  stated,  in  snbstance,  that  the 
defendant  wrongftiUy  placed  timber  in  a  certstt 
navigable  river,  whereby  the  rightful  access  to 
the  plaintiff's  public-house  was  obstructed,  and 
"  divers  persons,  who  would  otherwise  have  come  to 
the  plaintiff's  honse,  and  taken  refreshments  thcre^ 
were  prevented  from  so  doing" : — Held,  that  the 
declaration  stated  no  act  on  the  defendant's  psit 
amounting  to  a  public  nuisance ;  but  that,  if  it  had 
done  so,  uie  pluntiff  might,  nevertheless,  msistaia 
an  action  for  the  particular  injury  to  himaell^  and 
that  this  was  a  sufficient  allegation  of  special 
damage.  Rote  v.  Grovet,  12  Law  J.  Rep.  (n«s.)  CJ^* 
251 ;  5  M.  &  G.  613;  6  Sc.  (n.8.)  645;  1  Dovi 
&  L.  P.C.  6L 

An  entry  on  the  land  of  another,  in  order  to  re- 
move a  nuisance  of  filth,  by  a  puty  iigured,  is 
justifiable  without  previous  notice,  where  ^e  owner 
of  the  land  is  himself  the  originid  wrong-doer,  bj 
placing  it  there :  so  possibly  where  the  nnisanee 
arises  from  a  default  in  the  performance  of  come 
obligation  incumbent  on  him. 

But  where  such  nuisance  is  created  by  another, 
and  the  owner  succeeds  to  the  locus  is  fwa,  he  it 
entitled  to  notice,  before  an  injured  party  can  enter 
and  remove  it. 

The  case  of  an  abatement  of  a  nuisance  dange- 
rous  to  life  may  be  an  exception. 

Trespass  quare  elmtsum /regit.  Plea,  that  ihe  d^ 
fendant  before  and  at  the  time  when,  &c,  waa  pos> 
sessed  of  a  dwelling-hoose  near  the  locus  is  que,  and 
dwelt  therein,  and  that  the  plaintiff  before  aiid  at 
the  time  when,   &c.,   injuriously  and  wrangfnliy 
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permitted  and  stiflTeTcd  compost  tnd  refuse  to  be, 
remain,  and  kept  on  the  hens  in  qno,  «o  aa  to  be  a 
noisaoce  to  the  defendant's  premises;  justifying 
the  trespass,  as  being  an  entry  to  abate  the  nuisance : 
— Held,  on  motion  for  judgment  mm  oMante  vere^ 
dieto,  that  the  plea  was  bad,  for  not  arorring  notice 
before  entry.  Jones  t.  WUHanu^  12  Law  J.  Bep. 
(N^a.)  Exch.  249 ;  11  M.  &  W.  176. 

On  an  indictment  for  a  nuisance  it  was  proved, 
on  the  part  of  the  prosecution,  that  the  wharf  (the 
nuisance  complained  of^)  was  erected  over  a  part 
of  the  river  between  high  and  low  water  mark, 
where  boats  were  used  before  to  pass.  And  for  the 
defendant  it  was  shewn  that  the  wharf  was  a  con- 
venience to  the  public,  inasmuch  as  boats  of  heavy 
burden  could  come  to  unlade  at  the  wharf  which, 
before  the  building  of  the  wharf,  anchored  in  the 
middle  of  the  river ;  and  that  the  channel  of  the 
river  was,  by  this  convenience,  kept  clear :— Held, 
that  the  question  for  the  jury  was,  whether  the 
wharf  occasioned  any  hindrance  to  the  navigation 
of  the  river  by  vessels  of  any  description,  and  not 
whether  the  erecting  of  the  wharf  bad  caused  a 
benefit  to  the  navigation  in  general.  Regina  v. 
noHdaU,  Car.  &  M.  496. 

A,  the  owner  of  premises,  caused  a  drain  to  be 
made  on  them,  and  the  soil  removed  was  placed  on 
the  highway  near  the  spot,  by  the  workmen  em- 
ph>yed  by  B,  whom  A  engaged  to  make  the  drain. 
In  an  action  on  the  case  against  A,  by  a  party 
who  was  thrown  out  of  his  cart,  in  consequence  of 
its  passing  over  the  heap,  and  so  injured, — Held, 
that  it  was  not  necessary  to  render  A  liable  that  B 
should  be  his  servant,  and  that  A  could  not  com* 
plain  that  the  Judge  on  the  trial  directed  the  jury 
to  consider,  on  the  evidence,  whether  he  had  parted 
with  all  controul  over  the  making  of  the  drain  and 
the  removal  of  the  soiL  Burgess  v.  Gray,  14  Law 
J.  Bep.  (n.s.)  C.P.  184 ;  1  C.B.  578. 

A  declaration  in  case  stated  that  the  defendants 
being  possessed  of  a  messuage  adjoining  a  garden 
and  messuage  of  the  plaintiff,  placed  a  cornice  upon 
his  messuagre,  projecting  over  the  plaintiff's  gar- 
den, by  means  whereof  quantities  of  rain  flowed 
from  the  cornice  on  to  the  garden,  and  did  damage, 
and  by  reason  of  the  premises  the  plaintiff  had  been 
greatly  annoyed  and  incommoded  in  the  use,  pos- 
session, and  enjoyment  of  his  garden  and  messuage, 
and  the  same  were  damaged  and  deteriorated  in 
▼alue : — Held,  that  the  projection  in  itself  was  a 
nuisance  from  which  the  law  inferred  a  damage, 
and  that  the  plaintiff  was  entitled  to  maintain  his 
acdon  in  respect  of  that  alone,  even  though  no  rain 
had  fallen;  and  that  the  statement  of  damage  in  the 
declaration  was  not  confined  to  damage  from  the 
rain;  and  that  the  declaration  did  not  disclose  a 
trespass,  and  therefore  preclude  the  plaintiff  from 
recovering  in  respect  of  the  general  injury. — Held, 
also,  that  the  Court  will  take  judicial  notice  that 
rain  falls,  and  after  the  lapse  of  some  time,  in  the 
absence  of  evidence  that  none  has  fallen,  will  pre- 
sume there  has  been  rain.  Fay  v.  Prentice,  14  Law 
J.  Rep.  (N.8.)  C.P.  298;  1  C.B.  828. 


The  defendant,  a  coanty  magistrate,  complained 
to  the  Bishop  of  Exeter  of  the  conduct  of  two  of 
his  clergy,  and,  to  substantiate  his  charge,  he  swore 
witnesses  before  himself  as  magistrate,  to  the  truth 
of  the  facts: — Held,  that  the  matter  before  the 
Bishop  was  not  a  judicial  proceeding,  and,  there- 
fore, that  the  magistrate  had  brought  himself  within 
the  enactment,  5  &  6  Will.  4.  c.  62.  s.  18,  and  that 
he  had  unlawfully  administered  voluntary  oaths, 
contrary  to  the  enactment  of  that  statute.  Regina 
V.  NoU,  Car.  &  M.  288. 


OFFENDERS. 

Provision  made  for  the  better  apprehension  of 
offenden  in  the  colonies  escaping  into  the  United 
Kingdom,  and  vies  versd,  by  6  &  7  Vict.  c.  64 ;  21 
Law  J.  Stat  71. 

Provision  xnade  for  giving  effect  to  a  convention 
between  Her  Majesty  and  the  King  of  the  French 
for  the  apprehension  of  certain  offenders  by  6  &  7 
Vict  c.  75  ;  21  Law  JT.  Stat  161. 

Provisions  for  giving  effect  to  a  treaty  between 
Her  Migesty  and  the  United  States  of  America  for 
the  apprehension  of  certain  offenden.  6  &  7  Vict 
c.  76  ;•  21  Law  J.  Stat  168. 

The  execution  of  the  treaties  with  France  and 
America  for  the  apprehension  of  offenden  facilitated 
by  8  &  9  Vict  c  120 ;  28  Law  J.  Stat  604. 


OFFICE. 


OATH. 

Modo  of  swearing  a  Chinese  witness.    Regina  v* 
Bmrehman,  Car.  &  M.  248. 


Persons  who  have  omitted  to  qualify  themselves 
as  required  by  the  acts  1  Geo.  1.  st  2.  c.  13,  13 
Car.  2.  St  2.  c.  1,  26  Car.  2.  st  2.  c.  2,  30  Car.  2. 
St.  2,  8  Geo.  1.  c.  6,  9  Geo.  2.  c.  26,  18  Geo.  2. 
c.  20,  6  Geo.  8.  c.  53,  9  Geo.  4.  c.  17,  10  Geo.  4. 
c.  7,  indemnified  and  allowed  further  time,  by  4  Vict 
c.  11 ;  19  Law  J.  Stat  11. 

Penons  who  have  omitted  to  qualify  themselves 
as  required  by  1  Gea  1.  st  2.  c.  13,  13  Car.  2.  st. 
2.  c.  1,  25  Car.  2.  st  2.  c.  2,  30  Car.  2.  st  2,  8  Geo. 
I.  c  6,  9  Geo.  2.  c.  26,  18  Geo.  2.  c.  20,  6  Geo.  3. 
0.  53,  9  Geo.  4.  c.  17,  10  Geo.  4.  c.  7,  indemnified 
and  allowed  further  time  by  5  Vict  c.  10 ;  20  Law 
J.  Sut  15. 

Persons  who  have  omitted  to  qualify  themselves 
for  offices  and  employments  indemnified,  and  the 
time  limited  for  those  purposes  respectively  extended 
until  the  25tii  of  March  1846,  by  8  &  9  Vict  c.  24; 
23Law  J.  Stat  133. 

An  appointment  to  an  office  for  the  life  of  the 
appointee  is  not  invalid  upon  the  sole  ground  that 
the  person  making  the  appointment  only  holds  his 
own  office  for  life. 

The  director  of  Chancery  in  Scotland  could  not, 
before  the  passing  of  the  57  Geo.  3.  c  64,  appoint 
two  persons  jointly  to  be  clerk  of  Chancery  for 
their  lives  and  the  life  of  the  survivor  of  them. 

The  holder  of  an  office  enjoyed  the  right  of  ap- 
pointing a  sub-officer.  The  57  Geo.  3.  c.  64,  passed 
to  regulate  this  and  other  offices,  enacted,  that 
**  upon  the  termination  respectively  of  the  present 
existing  interests  in  the  under- mentioned  offices," 
mentioning  the  office  and  the  sub-office,  "  and  so 
soon  as  the  said  offices  shall  become  vacant,  the 
regulation  of  them  shall  be  vested  iu  the  Lords 
of  the  Treasury."    Alter  the  passing  of  the  act 
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the  sub-officer  died,  and  the  officer  appointed  an- 
other person,  and  died : — Held,  that  on  his  death 
the  sub-office  became  vacant ;  for  the  words  ''exist- 
ing interests"  in  the  statute  did  not  mean  the  right 
of  the  holder  of  one  office  to  appoint  to  another. 
Earl  of  Rosslyn  ▼.  Aytoun,  11  C.  &  F.  742. 

A  grant  was  made  by  Dr.  Y,  Bishop  of  Ely,  in 
1801,  to  P,  for  his  life,  of  the  ancient  office  of  re- 
ceiver of  the  rents  of  tiie  lands  belongiiq;  to  the  see 
of  Ely.  For  a  long  series  of  years  the  receiver  for 
the  time  being  had  not  only  received  the  rents,  but 
had  prepared  leases,  surrenders,  and  counterparts 
of  leases ;  had  registered  leases  and  assignments  of 
leases  in  a  register  kept  by  the  bishop ;  and  had 
made  searches  in  the  muniment  room  in  the  resi- 
dence of  the  Bishop  of  Ely,  whenever  requested 
by  persons  requiring  information  contained  in  the 
register  and  records  belonging  to  the  bishop ;  for 
all  which  duties  he  received  fees.  In  1836,  Dr.  A, 
immediately  after  his  appointment  as  Bishop  of  Ely, 
sent  a  notice  to  P  not  to  prepare  any  more  leases, 
surrenders,  or  counterparts  of  leases,  and  not  to 
receive  any  more  rents.  P  filed  a  bill  against 
Dr.  A,  praying  that  it  might  be  declared  that  P  was 
entitled  to  exercise  all  the  duties  and  receive  the 
perquisites  hitherto  exercised  and  received  by  the 
receiver,  and  that  the  bishop  might  be  restrained 
from  interfering  with  such  exercise  and  enjoy- 
ment:— Held,  that,  whatever  might  be  the  legal 
right  of  P  to  the  office  and  to  its  alleged  appurte- 
nances, no  relief  could  be  given  to  him  in  equity  on 
the  grounds  of  the  hardship  of  forcing  the  services 
of  a  stranger  in  an  office  of  trust  upon  the  bishop, 
and  the  want  of  mutuality.  Pickering  v.  the  Bishop 
of  Ely,  12  Law  J.  Rep.(N.s.)  Ch.  271 ;  2Y.&Coll. 
C.C.  249. 


ORDNANCE  DEPARTMENT. 

The  laws  relating  to  the  services  of  the  ordnance 
department,  and  the  vesting  and  purchase  of  lands 
and  hereditaments  for  those  services,  amended  by 
5  &  6  Vict  c.  94 ;  20  Law  J.  Stat  850. 


OUTLAWRY, 

A  judgment  of  outlawry  is  not  complete  unless 
it  has  been  entered  on  the  rolls,  and  it  is  not  suffi- 
cient to  state  simply  that  the  writ  of  exigent  was 
duly  returned  by  the  sheriff  The  Attorney  General 
V.  Rickards,  14  Law  J.  Rep.  (n.s.)  Ch.  363. 

On  motion  to  reverse  an  outlawry  it  appeared 
that  the  defendants  had  resided  in  the  United  States 
for  five  years  preceding  October  1840,  with  the  ex- 
ception of  two  periods,  one  from  June  to  September 
1837,  the  other  from  August  to  September  1839, 
during  which  time  one  of  the  defendants  was  in 
England.  An  action  was  commenced  against  them 
by  capias  in  December  1837,  in  which  proceedings 
to  outlawry  having  been  completed  in  May  1839.  a 
debt  belonging  to  them  was  seized  into  the  hands  of 
the  Queen,  who  granted  it  to  the  plaintiffs.  The 
affidavits  did  not  state  that  the  plaintiffii  were  aware 
of  the  defendant's  presence  in  England,  or  had  lost 
an  opportunity  of  holding  him  to  special  bail.  The 
Court  reversed  the  outlawry  on  motion,  on  payment 
by  the  defendants  of  the  costs  of  the  reversal  and 
of  tho  application,  and  they  directed  the  money 


seised  by  the  plaintifib  to  remain  in  cooit,  to  abide 
the  event  of  the  suit  Bank  of  England  ?.  find;  10 
Law  J.  Rep.  (n.8.)  Exch.  62;  7  M.  &  W,  159;  g 
Dowl.  P.C.  848. 

An  ontlaw  cannot  come  into  court  for  tlie  purpose 
of  enforcing  a  demand,  or  establishing  a  right,  bat 
he  may  apply  to  the  Court  to  set  aside  a  writ  of 
ea.  to,  which  has  irregularly  issued  againit  lum. 
Walker  r.  Thellueon,  11  Law  J.  Rep.(H.B.)aB.]4; 
1  Dowl.  P.C.  (n.8.)  578. 

Where  an  outlawry  is  not  perfected  imtQ  after  a 
rule  nisi  has  been  obtained  by  the  ontlaw  to  set 
aside  irregular  proceeding^  though  it  is  perfected 
before  the  rule  is  made  absolute,  he  ia  entitled  to  be 
heard  to  make  the  rule  absolute.  In  snch  a  cue, 
the  Court  refused  to  grant  the  plaintiff  the  coitiof 
opposing  the  rule. 

Qsuei^ — YTbether,  after  outlawry,  a  party  can 
apply  to  set  aside  irregular  proceedings.  Bwn  or 
Byrne  v.  Manning,  12  Law  J.  Repw(NJ.)Q.B.4;  2 
Dowl  P.C.  (K.S.)  408. 

The  Court  will  not  set  aside  proceedings  in  ont- 
lawiy,  for  irregularities  appearing  on  the  &oe  of  tke 
proceedings,  in  a  case  in  which  a  nde  wi  for 
reversing  the  outlawry  had,  upon  cavae  abevo, 
been  already  discharged ;  but  will  leave  the  party 
to  his  writ  of  error.  StuUx  v.  Wyait,  14Lsw  J.fiep. 
(N.s.)a.B.55;  2DowL&L.P.C.560. 

A  warrant  of  attorney  executed  in  Frsnce  miit 
be  attested  by  an  attorney,  in  compliance  with  the 
provisions  of  1  &  2  Vict  c.  110.  a.  9,  in  order  to  be 
enforced  in  this  country. 

An  outlaw  may  appear  in  court  during  the  coi- 
tinuance  of  his  outlawry,  for  the  purpose  ^protect- 
ing himself  from  irregular  proceedings  against  bin, 
though  he  cannot  take  any  ateps  solely  fiir  his  own 
benefit.  Davis  v.  Trenannionf  1 4  Law  J.  Rep^  (s  J.) 
as.  188 ;  2  Dowl.  &  L.  P.C.  743. 

The  Court  will  not  grant  a  distringas  for  the 
purpose  of  outlawry,  where  attempts  to  lerre  the 
summons  at  the  defendant's  last  place  of  reaidcDce 
have  not  been  made,  although  it  is  unknown,  if  n 
attempts  have  been  made  to  discover  it  Nngttr. 
Swhtford,  9  Dowl.  P.C.  1038. 

Where  an  outlaw  has  been  arrested  on  a  os.  «a, 
issued  pursuant  to  a  judgment  more  thaa  a  year 
old,  but  which  has  not  been  revived  hjsdnfaiauM 
may  apply  to  be  discharged  out  of  custody,  nstwitb- 
standing  the  outlawry,  as  the  latter  proceeding  only 
prevents  his  availing  himself  of  the  benefit  of  the 
law  against  others,  but  does  not  prevent  him  from 
protecting  his  person  from  wrongful  restraisL 
Walker  v.  TheUuson,  1  DowL  P.C.  (ii.s.)  277. 

In  order  to  obtain  a  distringas  to  proceed  to  out- 
lawry, it  is  sufficient  to  shew,  by  the  defendant's 
letter,  that  he  is  abroad  for  the  purpose  of  sroiding 
his  creditors.  Round  t.  Brown,  1  DowL  P.C.  (K«-) 
860. 

On  an  application  to  set  aside  a  eo.  ca.  and  nh- 
sequent  proceedings  to  outlawry,  on  the  ground  that 
the  writ  had  been  made  returnable  immcdiatdy,  io 
conformity  with  the  provisions  of  the  8&4Wil].4. 
c«  67.  s.  2,  instead  of  making  it  returnable  on  a  day 
certain  within  fifteen  days  between  the  teste  and  the 
return,  the  Court  refused  to  decide  the  objection  on 
motion,  but  left  the  party  to  bring  his  writ  (tf  eiTtf< 
San^ordy.  Wyatt,  2  DowL  P.C.(n.s.)2. 

On  making  a  rule  absolute  for  setting  aside  pro- 
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ceedinga  in  outlawry,  pursuant  to  the  nsaal  appli- 
cation on  payment  of  costs,  the  Court  will  not  limit 
the  period  within  which  those  costs  shall  he  paid. 
Bennett  v.  Gardener,  2  Dowl.  P.C.  (n.s.)  60. 

The  Court  will  not  gnnt  a  writ  of  dittringa»  to 
proceed  to  outlawry  against  a  peer  of  parliament, 
bat  will  grant  such  a  writ  to  compel  appearance. 
Tcy^pr  T.  Lord  Stmart  de  Eotiuoy,  2  DowL  P.C.  (11.8.) 
12i. 


OVERSEERS. 

The  enactment  in  statute  £4  Geo.  3.  c  91,  "  that 
the  appointment  of  overseers  of  the  poor  shall  in 
every  year  he  made  on  the  26th  day  of  March,  or 
within  fourteen  days  next  after  the  said  26th  day  of 
Mtrch,"  is  directory  only,  and  notimperativei. 

Therefore,  an  appointment  made  on  the  14th  of 
April,  at  a  meeting  held  hy  a^joumment  of  a  special 
sessions  holden  on  the  8 1st  of  March,  for  the  pur- 
pose of  appointing  overseers,  is  a  good  appoint- 
ment 

The  Justices  who  held  the  special  sessions  on 
the  Slst  of  March,  and  adjourned  the  appointment 
of  overseers  till  Uie  14th  of  April,  having  legal 
joriidiction  in  the  matter,  an  appointment  by  two 
other  Justices,  at  an  ordinary  meeting  of  magis- 
trates on  the  1st  of  April, — Held,  a  bad  appoint- 
ment Begina  v.  the  Justicee  qf  Stt^ordtkire,  10  Law 
J.Rep.(M.8.)M.C.  166. 

A  poor-rate  was  made  by  the  overseers,  and 
appealed  against  at  the  special  sessions,  when 
seversl  objections  were  sustained,  and  alterations 
consequently  made  hy  the  Justices.  The  overseers 
defended  the  rate,  and  charged  in  their  accounts 
86i  St,  Bd,  for  the  expenses  of  two  surveyors  and 
the  attorney  upon  that  occasion.  These  items  were 
allowed  by  the  auditor  of  the  union,  and  subse- 
quently 1^  a  majority  of  the  parishioners  at  a 
vestry.  At  the  annual  presentment  of  overseers' 
accounts  to  the  Justices  in  special  sessions,  these 
items  were  objected  to  and  disallowed;  and  the 
Court  of  Quarter  Sessions,  on  appeal,  confirmed 
that  decision : — ^Held,  that  this  was  a  question  of 
discretion  for  the  Court  of  Quarter  Sessions,  with 
the  exercise  of  which*  generally,  this  Court  would 
not  interfere ;  and,  secondly,  that  although  after 
allowance  a  rate  could  not  be  abandoned,  so  as  to 
destroy  its  existence,  by  parish  officers,  yet  they 
might  so  far  abandon  it  as  not  to  incur  expenses  at 
the  sessions  in  support  of  it.  Regina  v.  Fouchf  1 1 
Law  J.  Ilep.(ii.B.)  M.C.  1 ;  2  aB.  808 ;  1  O.  &  D. 
686. 

An  action  founded  on  the  statute  26  Geo.  2.  c.  86, 
by  one  of  two  inhabitants  who  had  given  informa- 
tion, &C.  to  the  parish  constable  of  A  R  keeping  a 
disorderly  house,  in  consequence  of  which  A  R  was 
indicted  and  pleaded  guilty  to  the  charge,  was  held 
to  be  properly  brought  against  two  defendants,  who, 
though  not  overseers  at  tibe  time  of  the  trial  of  A  R, 
were  overseers  at  the  time  A  R  was  brought  up  for 
judgment. 

Held,  also,  that  it  was  sufficient  to  shew  a  demand 
made  upon,  and  a  refusal  made  by  the  defendants 
to  pay  the  plaintiff  the  reward  of  lOL  in  order  to 
entitle  him  to  muntain  the  action  against  them  for 
the  double  penalty  given  by  the  act,  although  there 


were  also  churchwardens,  upon  whom  no  demand 
had  been  made. 

Qiuere — Whether  churchwardens  are  overseers 
within  the  stat  26  Geo.  2.  c.86.  Bwrgetay*  Boeirfeur, 
13  Law  J.  Bep.  (h.&)  M.C.  122 ;  7  M.  &  G.  481 ;  8 
Sc.  (N.S.)  194. 

Where  Justices  met  in  petty  sessions  to  appoint 
overseers  in  due  time  alter  the  26th  of  March,  pur- 
suant to  the  64  Geo.  8.  c.  91,  and  in  consequence  of 
a  difficulty  with  respect  to  certain  appointments, 
they  adjourned  the  consideration  of  those  appoint- 
ments to  a  day  more  than  fourteen  days  from 
the  26th  of  March,  an  appointment  made  with 
respect  to  them  on  such  day  of  adjournment  was 
held  good,  as  the  Sessions  had  become  possessed  of 
the  subject-matter;  and  other  appointments  made 
for  the  same  township  hy  other  Justices  within 
fourteen  days  after  the  26th  of  March,  invalid. 
Regina  v.  Snegfd,  9  DowL  P.C.  1001. 


PARENT  AND  CHILD. 
[See  Contract — Seductiok.] 

(A)  Paeent. 

(a)  Righte  in  Property  of  Child, 
(6)  Advancement. 

(B)  Child. 

(a)  Maintenance  rf. 

(b)  Cuttody  rf. 


(A)  Parent. 

(a)  Rigkte  in  Property  0/  ChiUL 

A  testator  bequeathed  an  annuity  to  his  grand- 
daughter, to  be  applied,  whilst  she  was  under  age, 
in  and  towards  her  maintenance  and  education,  in 
such  manner  as  his  trustees  should  in  their  absolute 
and  uncontrouled  discretion  think  fit,  and  whether 
her  father  should  be  able  to  maintain  and  provide 
for  her  or  not  The  trustees  having  made  a  very 
small  payment  on  account  of  the  annuity,  and 
having  made  no  provision  for  the  maintenance  or 
education  of  the  infant,  who  had  been  wholly  pro- 
vided for  by  the  father,  the  Court  declared  that,  in 
the  event  of  its  appearing  that  the  fatiier  had  pro- 
perly maintained  and  educated  the  infant  from  tiie 
testator's  death,  he  should  receive  the  whole  an- 
nuity for  the  time  past  and  till  further  notice;  he 
undertaking  properly  to  maintain  and  educate  her, 
and  to  abide  by  the  order  of  the  Court  Stephens  v. 
Lawry,  2  Y.  &  Coll.  C.C.  87. 

(6)  Advancement. 

The  purchase,  hy  a  &ther,  of  shares  in  a  joint- 
stock  bimk,  in  the  name  of  hb  son,  held,  under  the 
circumstances,  not  to  he  an  advancement  for  the 
son.     Scawin  v.  Scaunnt  1 Y.  &  Coll.  C.C.  66, 

A  person  deposited  certain  monies  in  a  savings 
bank  and  in  a  private  bank,  in  the  name  of  his 
wife's  nephew : — Held,  under  the  circumstances  of 
the  case,  that  the  monies  were  intended  for  the 
advancement  of  the  nephew,  and  upon  the  death  of 
the  nephew  intestate  during  his  minority,  the  monies 
so  invested  were  decreed  to  he  paid  to  his  adminis- 
trator.    Currant  v.  Jago^  1  Coll.  C.C.  261. 

A  purchase  made  by  a  father,  in  the  names  of  a 
son  and  a  stranger,  in  the  absence  of  all  evidence 
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of  intention  at  the  time,  held  to  be  an  advancement 
for  the  son.  Skeats  v.  Skeats,  12  Law  J.  Rep.  (n.8.) 
Ch.22;  2  Y.  &  Coll.  C.C.  9. 

A  testator,  by  his  will,  directed  that  his  son  H 
should  have  the  option  of  purchasing  the  good  will, 
&C.  of  his'business.  The  pnrchase-money  to  form 
part  of  the  residuary  estate.  The  testator  died  in 
1885,  and  H  who,  from  1820,  had  managed  the 
business  and  resided  solely  on  the  premises  as 
apparent  owner,  claimed  it  as  an  advancement,  and 
alleged  a  parol  agreement  between  him  and  the 
tqptator  in  1825,  and  asproof  thereof  gave  in  evidence 
declarations  of  the  testator  about  that  time  to  his 
neighbours,  that  he  had  set  up  H  in  business,  and 
had  asked  their  custom  for  him: — Held,  that  there 
was  no  direct  transfer  or  proof  of  change  of  posses- 
sion, the  parol  declarations  of  the  testator  could  not 
countervail  his  solemn  declaration  eicnessed  by 
his  will.  Sharpe  ▼.  Skarpey  10  Law  J,  Rep.  (U.S.') 
£z.£q.8. 

A  testator  appointed  two  trustees,  and  gave  them 
a  power  of  making  advancements  to  his  children, 
and  he  directed  if  either  declined  to  act  a  new 
trustee  should  be  appointed.  One  alone  (the  mother 
of  the  children)  acted,  and  made,  as  was  alleged, 
advancements  without  the  concurrence  of  the  other 
trustee,  or  the  appointment  of  a  new  trustee: — Held, 
that  the  proper  discretion  had  not  been  exercised, 
and  that  no  inquiries  could  be  directed  as  to  the 
alleged  advancements,  with  a  view  to  their  being 
allowed.    Palmer  v.  Wakefield,  8  Bea.  227. 

(B)  Child. 

(a)  Maintenanu  qf. 

Where  a  testator  directs  that  the  income  of  his 
estate  shall  be  applied  in  maintenance,  and  the 
income  is  sufficient  for  that  purpose,  the  Court 
will,  in  some  cases,  direct  payment  out  of  the  capital 
of  his  personalty.  Bridge  v.  Brown,  12  Y.  &  Coll. 
C.C.  181. 

Where  in  a  marriage  settlement  the  wife's  property 
is  settled  upon  herself  for  life  for  her  separate  use, 
with  remainder  to  her  children,  and  a  mere  power 
is  g^ven  to  the  trustees  to  apply  the  income  of  the 
property  towards  the  maintenance  and  education  of 
the  children,  the  father  will  not  be  entitled  to 
require  that  any  part  of  the  income  shall  be  applied 
to  the  maintenance  of  the  children  so  long  as  he  is 
himself  of  the  abiliw  to  maintain  them,  temble, 
Thomson  v.  (h^fin,  1  Cr.  &  P.  317. 

(b)  Custody  iff. 

[In  re  Taylor,  4  Law  J.  Dig.  400;  10  Sim.  291. 
In  re  Taylor,  4  Law  J.  Dig.  400 ;  11  Sim.  178.] 

The  mother  of  an  ill^timate  child  is  entitled  to 
the  custody  of  it,  while  within  the  age  of  nurture. 

But  where  a  habeas  corpus  issued  to  bring  up  an 
illegitimate  female  child,  eleven  years  of  age,  at 
the  instance  of  the  mother,  which  was  unopposed, 
the  Court  declined  making  any  order  for  the  deli- 
very of  the  child  to  the  mother,  and  directed  that 
the  child  should  be  at  liberty  to  go  wherever  she 
pleased.  In  re  A  B,  an  infant,  1 1  Law  J.  Rep.  (n.s.) 
C.P.  43. 


PARISH  AND  PARISH  OFFICERS. 

Better  provision  made  for  the  spiritual  caieof 
populous  parishes  by  6  &  7  Vict.  o.  37 ;  21  Law  J. 
Stat  75. 

The  6  &  7  Vict.  c.  87.  for  making  better  prori- 
sion  for  the  spiritual  care  of  populous  paiidm 
explained  and  amended  by  7  &  8  Vict  c  24 ;  22  Law 
J.  Stat  269. 

The  offices  of  lecturers  and  parish  clerks  better 
regulated  by  7  &  8  Vict  c  59 ;  22  Law  J.  SUt  125. 

The  churchwardens  are  justified  in  rerooring  by 
force,  a  parish  clerk  who  usurps  the  clerk^a  desk, 
after  an  irregular  dismissal  from  his  office  by  Uw 
rector,  and  aJso  in  removing  him  out  of  the  ehoicfa 
though  divine  service  has  not  commenced,  if  tbey 
have  reasonable  grounds  for  believing  that  he  will 
offer  interruption  during  the  celebration  of  it,  vbea 
it  is  about  to  commence. 

Semble — The  power  of  ordering  the  seats  is  vested 
in  the  churchwardens.  Burton  v.  Henton,  11  Law 
J.  Rep.  (n.8.)  Bzch.  S48 ;  10  M.  ft  W.  105. 

To  a  mandamus  to  restore  a  parish  deik,  tbe 
vicar  returned  that  the  clerk  had,  upon  aeveial  oc- 
casions, made  the  responses,  during  divine  lenrice,  in 
an  indecent  and  unbecoming  and  irreverent  manner, 
with  the  purpose  of  exciting  laughter,  and  that  be 
did  excite  laughter  in  some  of  the  congregatioo, 
thereby  making  the  vicar  ill,  and  obstructing  him 
in  the  performance  of  his  duty ;  and  also  that  the 
clerk  had,  on  several  occasions,  appeared  m  the 
church  drunk  and  intoxicated,  and  by  reason  of 
his  drunkenness  was  unable  to  say  the  responses  is 
a  decent  and  becoming  manner,  whereupoa  the 
vicar,  on  several  days,  reproved  the  clerk;  aad 
that,  subsequently,  the  clerk  made  an  iodeeest 
disturbance  at  the  altar,  during  the  celebradon  of 
the  Lord's  Supper,  whereupon  the  vicar  leqaeded 
the  clerk  to  leave  the  communion  table;  bathe 
refbsed  to  depart,  and  eontinued  to  mske  a  Doke 
and  disturbance  there  for  the  space  of  half  an  boor, 
which  several  acts  the  vicar  alleged  to  have  bees 
committed  in  his  view  and  presence ;  wberenpon, 
for  such  misconduct,  he  removed  him  from  his 
office. 

Held,  that  the  return  was  insufficient,  as  it  did 
not  appear  that,  before  removal,  the  clerk  was  snni- 
moned  or  called  upon  to  explain  the  chaiges.  Bs- 
gina  V.  Smith,  13  Law  J.  Rep.  (n.b.}  Q.B.  166;  & 
aB.614w 


PARISH  PRQPERTY. 
The  acts  regulating  the  sale  of  pariah  propeity 
explained  and  amended,  and  further  provision  nude 
for  the  discharge  of  debts,  liabilities,  and  engagemeBta 
incurred  by  or  on  behalf  of  parishes,  by  5  Vict  c.  18  j 
20  Law  J.  Stat  89. 


PARISH  REGISTER 
The  tearing  off  a  part  of  a  leaf  of  a  parish  re- 
gister book,  on  which  part  of  the  leaf  is  wnltea 
entries  of  baptisms,  8tc.,  by  which  tearing  the  por- 
tion of  the  leaf  torn  off  is  entirely  detached  from 
the  book,  is  a  felony  wiAin  the  statute  1  WiU.  ♦. 
c.  66, 8. 20,  although  the  portion  of  the  leaf  thiw 
torn  off  be  afterwards  pasted  in  the  book,  so  that  au 
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the  entries  are  as  legible  as  before.  Regina  t.  Bowen, 
1  Can  &K.  501. 


PARLIAMENT. 
1.  ELECTION  CASES, 

(A)  Adjoukhment — [See  Committee]. 

(B)  Atfidatit— [See  Poll]. 

(C)   AOEHCT. 

(D)  Bbibebt. 

(a)  What  aawunU  to. 
(6)  Evidence  qf, 

(E)  Building. 

(F)  Cbbtificatb  op  Rbotstbt. 

(G)  Compbomise  Committee. 

(H)   COMMITTEB. 

!a)  ProceetUngs  tjf,  in  general 
b)  Rep&rte  to  the  Home, 
(e)  Jurisdiction  qf, 

(  I )  DlsaUAUFICATIOM  OF  MeMBEB. 

(K)  ElBCTIOK,  HOLDIBG  AMD  NoTICB  OF. 

(L)  Etidencb. 

(o)  0/ Proeeedingt  im  Regittratien, 

(b)  DupHcaie  Notice. 

(c)  Heartay  and  ParoL 

(d)  Inetruetimu  to  Solicitor. 
(M)  Fbbbicah. 

(  N)  HOYIBB. 

(O)  Idbmtitt. 

(P)   IrDBMN ITT  TO  W1TNB88B8. 
(O)  IlTDICTMBHT. 

(R)  Noticb  ofObjbctxok. 
(  S)  Ob/bctbd  V0TB8,  List  OF. 

(a)  WvrhLvfList. 

\V\  Statement  qfHeadt  qf  Obfeetiim. 

(e)  Ee'hearing, 

(T)  Objbctxons    bbfobe    the    Rtvisnva 
Babbistbb. 

(U)  OcCUPATIOH    of    HOUBBSy    &C.    IN    Bo- 
BOVOHS. 

(a)  Constructive. 

(b)  Colourable. 

(  e)  Interruption  of. 
(</)  Ceasing  to  occupy, 
{e)  Evidence  qf. 
{J)  Occupation  qf  Land, 
ig)  Successive  Occupation. 

(V)  Openino. 

(W)  OvEBSBEBs*  Lists. 

(  X)  Petition. 

(Y)  Petitionee. 

(Z)PoLL,     Poll-books,     and     Polling 

Booths. 
(AA)  Pbeliminabt  Resolutions. 
(BB)  Qualification. 

(a)  Qf  Member. 

(b)  Qf  Elector. 

<  CC)  Rate. 

(DD)  Rbcoonizance. 

(  ££)  Rboistbb  and  Reoistbt. 

(FF)  Repobts. 

(GG)  Rbsidencb. 

(HH)  Retubn  and  Retubnino  Officbb. 

(II)  Revising  Babbisteb. 

(KK)  Riots. 

(LL)  Scbutiny. 


(MM)  Statutes. 

(NN)  Tbeatino. 

(OO)  Value. 

(PP)  Witness. 

(a)  Attendance  qf. 

'b)  fFhen  compellable  to  give  Evidence. 

fc)  Examination  qf, 

^d)  Exclusion  of  from  Committee  Room. 

(e)  Expenses  ^. 


2.  REGISTRATION  CASES. 
(A)  List  of  Votebs. 


ia)  Particulars  qf. 


Amendment  qf, 

(B)  Noticb  of  Claim. 

(C)  Notice  of  Objection. 
(a)  Contents. 

{b)  Trmumiesion  qfby  Pest. ' 
(c)  Stamped  Duplicate. 

(D)  Qualification. 
(a)  Personal, 
(6)  In  Counties. 
(c)  In  Boroughs, 

(£)  Pbacticb. 

(a)  Entry  qf  Appeal. 

(ftj  Delivery  qf  Paper  Books. 

(c  1  Appearance  qf  Parties, 

(<^)  Remitting  Case  to  Revising  Barrister. 

(e)  Hearing  Case. 

if)  Costs, 

(g)  Alteration  rf  Register, 

(A)  Decisions  qf  Committees, 

S.  PRIVILEGE  OF  PARLIAMENT. 


Evidenee  of  bribery  at  eleotions  to  be  ^ven  on 
the  whole  matter  without  first  proving  agency, 
4  &  fi  Vict  afi7 }  19  Law  Stat.  90. 

The  law  for  the  trial  of  coBtroTerted  elections, 
amended  by  4  &  6  Vict  a  58 ;  19  Law  J.  Stat  91. 

The  4  &  5  Vict  c.  6S.  for  amending  the  law  for 
the  trial  of  controverted  electiona  continned  until 
the  Jllst  of  /oly  1S43»  by  6  &  6  Vict  c.  73  ;  20  Law 
J.Sut246. 

The  4  &  6  Vict  c.  58.  oontinned  until  Uie  1st  of 
August  1844,  by  6  ft7  Vict  e.  47;  21  Law  J.  Stat  94. 

The  better  discovery  and  prevention  of  bribery 
and  treating  at  the  election  of  members  of  parlia* 
ment,  provided  for  by  5  &  6  Viet  c.  102 ;  20  Law 
J.  Stat.  874. 

The  law  for  the  registration  of  persons  entitled  to 
vote  amended,  certain  rights  of  voting  defined,  and 
proceedings  in  the  election  of  members  to  serve  in 
parliament  for  England  and  Wales,  regulated  by 
6  Vict  c  18 ;  21  Law  J.  Stat  13. 

The  law  for  the  trial  of  controverted  elections  of 
members  to  serve  in  parliament,  amended  by  7  &  8 
Vict  c.  103 ;  20  Law  J.  Stat  280. 


1.  ELECTION  CASES. 


(A)  Adjoubnment. 

[See  (H)  COMMITTBB.] 
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question  separately,  In  the  first  instance  against  the 
consent  of  one  of  the  parties.  Athlone,  1  Bar.  & 
Arn.  117. 

The  summonses  having  heen  despatched  in  time, 
according  to  the  usual  course  of  the  post,  to  secure 
the  Attendance  of  the  witnesses  at  the  meeting  of 
the  committee,  hut  the  money  for  the  traTelling 
expenses  not  having  heen  transmitted  at  the  time, 
the  committee  refused  an  application  for  an  ad- 
journment till  the  witnesses  should  arriye.  Second 
AihUme,  1  Bar.  &  Arn.  220. 

(6)  ReporU  to  the  House. 

[See  (FF)  Reports.] 

Under  4  &  6  Vict.  c.  58.  s.  78 ;  ptuem. 

Under  4  &  5  Vict  c.  68.  ■.  79,  and  4  &  5  Vict 
c.  67. 

Sitting  memhera  guilty  of  brihery  by  their  agents. 
Smdbury,  1  Bar.  &  Auat  261 ;  Ifmoick,  Ibid.  260. 

But  without  the  knowledge  or  consent  of  the  sit- 
ting members.  SouihamptoK,  Ibid.  401 ;  Newcaetle- 
tmder-Lyme,  Ibid.  462 ;  Second  Iptwich,  Ibid.  609. 

Systematic  bribeiy.     Sudbury^  Ibid.  261. 

That  the  borough  should  be  disfranchised.  Ibid. 
262. 

Systematic  treating  by  means  of  local  associa- 
tions.   Southampton,  Ibid.  401. 

Coitupt  practices ;  bead  money.  Neweatile^u»* 
der-Lytne,  Ibid.  468. 

Loans  of  money  to  voters.  Lyme  RegUt  Ibid.  632. 

Votes  struck  off  the  poll.  Weymouth,  Ibid.  1 10 ; 
Lewes,  Ibid.  118;  IVigan,  Ibid.  232. 

Names  of  voters  bribed.  Newcastle'Under'Lyme, 
Ibid.  462;  Second  Ipswich,  Ibid.  609. 

Special  report  on  the  state  of  the  law  relative  to 
the  questions  of  "  opening  the  registry,"  and  the 
"  clear  yearly  value"  of  a  property  qualification  in 
Ireland.     Longford,  1  Bar.  &  Aust  286. 

Misconduct  of  a  witness  in  suppressing  doctt* 
mentary  evidence.    Southampton,  Ibid.  402. 

(c)  Jurisdiction  of. 

Where  the  vote  was  objected  to  before  the  com- 
mittee, on  the  ground  that  the  vote  was  improperly 
inserted  in  the  register  by  the  revising  barrister ; 
and  it  was  proved  that  a  notice  of  the  objection  was 
dul^  signed,  that  the  objector  appeared  before  the 
revising  barrister  in  support  of  his  objection,  and 
that  the  barrister  came  to  a  decision  on  it ;  the  com- 
mittee resolved  to  proceed  with  the  objection  to  the 
vote,  though  it  was  objected  that  it  did  not  appear 
that  the  notice  of  objection  was  served  oa  the  over- 
seers, and,  consequentiy,  that  the  barrister  was 
competent  to  come  to  a  decision.  Oreal  Marlow, 
1  Bar.  &  Aust.  26  and  26. 

What  is  a  decision  of  a  revibing  barrister  within 
the  meaning  of  the  6th  section  of  the  Reform  Act. 
Ibid.  76. 

An  election  committee  cannot  entertain  an  objec- 
tion to  a  voter  that  might  have  been  taken,  and  was 
not  taken,  before  the  revising  barrister,  lliere  is 
no  difierence  in  this  respect  between  cases  coming 
before  the  revising  barrister  on  an  objection,  and 
those  coming  before  him  on  a  claim.  And  though 
the  case  came  before  the  revising  barrister  on  a  claim, 
■I  objection  on  the  ground  of  defective  rating  can- 
not be  brought  before  a  committee,  unless  it  was 


specifically  taken  before  the  revising  barrister.  Wi- 
gan,  1  Bar.  &  Aust.  179. 

The  voter's  name  having  been  inserted  in  the 
overseer's  list  ibr  a  "  House,  Market-place,"  lod 
having  removed  into  premises  consisting  of  a  hunt 
and  shop  attached,  sent  in  a  claim  to  be  registend 
for  a  *' House  and  shop,  Market-place;"  the rensiBf 
barrister  struck  out  the  word  "  hoose,"  and  inaeited 
instead  of  it  "  house  and  shop ;"  it  was  hdd,  that 
it  was  sofiicient  to  prove  an  objection  taken  befoe 
the  revising  barrister  to  the  claim,  without  proriag 
an  objection  to  the  name  aa  already  on  the  liit 
Wigan,  I  Bar.  &  Aust  185. 

Where  the  voter  quitted  the  premises  for  which 
he  was  registered  between  the  registration  snd  the 
election,  the  committee  struck  his  vote  from  the 
poll,  though  it  was  proved  that  he  was  not  entitled 
to  be  registered  for  such  premises,  and  noobjectioB 
to  his  qualification  had  been  taken  before  therevisiaf 
barrister.    Blackburn,  1  Bar.  &  Aust  323. 

Where  a  claim  was  disallowed  by  the  revisisf 
barrister  on  a  preliminary  objection  and  the  dtimant 
tendered  his  vote  at  the  election,  the  committee  ii 
not  precluded  from  going  into  the  conaidentia&  of 
other  grounds  of  objection  besides  that  which  vai 
taken  before  the  revising  barrister.  Lid^ld,  1  Bv. 
&  Aust  344. 

In  the  case  of  a  tendered  vote  the  coranittee 
entered  into  the  consideration  of  other  objeetioBf 
besides  that  taken  before  the  revising  barrister 
Allen's  case.  Ibid.  356 ;  Smithes  ease.  Ibid.  367. 

Where  a  person  whose  name  was  not  on  the  regis- 
ter tendered  his  vote  at  the  election,  the  committee 
proceeded  with  the  consideration  of  the  case  opoo 
proof  of  the  revising  barrister's  decision  on  in 
application  to  correct  a  mistake  in  the  descriptjoa 
of  the  party's  qualification  in  the  overseer's  list, 
and  without  proof  of  a-  decision  on  a  claim  or  ob- 
jection.    Lyme  Regis,  1  Bar.  &  Aust  611. 

(I)   DlSaUALIFICATION  OF  MeMBSR. 

Sitting  member  disqualified,  having  been  letun* 
ing  ofllcer  for  the  borough  at  the  time  of  the  eleo- 
tion.     Wak^ld,  1  Bar.  &  Aust  277. 

Where  an  electiou  was  avoided  on  petition,  sod 
the  committee  reported  that  the  sitting  memberiss 
by  his  agent  guilty  of  bribery  at  the  election,  bat 
tliat  no  evidence  waa  given  to  shew  that  the  bribeiy 
was  committed  with  the  knowledge  andcoDseatof 
the  sitting  member,  he  was  held  ineligible  it  the 
election,  which  took  place  in  consequence  of  such 
avoidance.  Notice  of  his  ineiligibility  having  bees 
given  previously  to  the  poll  to  the  electors  who 
voted  for  him,  their  votes  were  thrown  away,  and 
the  other  candidate  declared  duly  elected.  »%W 
Neweastle-mnder-Lyme,  1  Bar.  &  Aust  672. 

A  printed  notice  of  the  disqualificatioa  of  the 
sitting  member  having  been  served  on  the  vslsr, 
another  of  the  printed  copies  of  the  notice  was  er- 
ceived  in  evidence,  without  notice  to  produce  that 
which  was  served  on  the  voter.  Wok^ieU,  1  Bar. 
&  Aust  807  and  319. 

Where  the  petition  alleged  that  the  sitting  aea- 
ber  was  disqualified  and  £at  notice  of  such  disqua- 
lification was  given  to  the  electors  at  Uie  poll,  the 
committee,  in  conseqnence  of  an  arrangemeDt  be- 
tween the  parties,  decided  upon  the  question  of  the 
sitting  member's  disqualification  separately,  in  the 
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first  iasUneei  without  going  into  evidence  of  the 
notice  to  the  electors.  Dartmontht  1  Bar.  &  Arn. 
457. 

The  Bitting  member,  the  owner  of  several  ships 
engaged  in  tlM  service  of  the  Admiralty  nnder  con- 
tracts entered  into  by  charter-party  under  seal 
between  the  Lords  of  tiie  Admiralty  and  the  ship- 
broker  on  behalf  of  the  sitting  member,  a  few  days 
previous  to  the  election  executed,  with  the  concur- 
lence  of  the  Lords  of  the  Admiralty,  an  assignment 
of  the  contracts  to  his  two  nephews,  and  was  re- 
leased from  the  contracts  by  the  Lords  of  the  Ad- 
miralty, and  gave  orders  to  the  ship-  broker  topay  over 
the  future  proceeds  of  the  contracts  to  his  nephews, 
and  agreed  with  his  nephews  to  sell  the  ships  to 
them }  the  committee  decided  thirt  the  sitting  mem- 
ber was  not  disqualified  as  a  government  contractor 
within  the  statate  22  Geo.  8.  c.  45,  although  the 
bills  of  sale  by  which  the  ships  were  transferred  to 
the  nephews,  bearing  date  previous  to  the  election, 
were  not  registn«d  at  the  Custom  House  till  after 
the  election, — and  notwithstanding  other  circum- 
stances  that  appeared  in  evidence,  upon  which  it  was 
contended,  on  the  part  of  the  petitioner,  that  the 
assignment  of  the  ships  and  contracts  was  not  abso- 
lute or  complete  at  the  time  of  the  election.  Ibid. 
469. 

(K)  Election,  Holding  and  Notice  of. 

The  Stat.  1  Geo.  4.  c.  1 1.  s.  5.  required  the  then 
returning  officer  of  a  borough  to  hold  the  election 
not  later  than  eight  days  after  he  had  received  the 
precept ;  by  3  &  4  Vict.  c.  108.  s.  84.  the  sheriff 
of  the  county  is  made  the  returning  officer  of  the 
borough.  Qtuere — Whether  the  election  was  Toid 
where  eight  clear  days  intervlned  between  the  day 
on  which  the  sheriff  received  the  writ,  and  the  day 
of  the  election.    Jthlone,  1  Bar.  &  Am.  120. 

The  notice  of  the  time  and  place  of  holding  an 
election  for  a  borough  in  Ireland,  under  1  Geo.  4. 
c  11.  s.  5,  ought  to  be  published  four  clear  days 
before  the  day  of  election ;  but  an  irregularity  in 
this  respect  will  not  iuTalidate  the  election,  if  it  do 
not  appear  that  the  result  of  the  election  was 
affected  by  it.    Ibid.  122. 

Special  report  of  committee  on  the  law  relating 
to,  in  Ireland.    Ibid.  195, 

(L)  BVIDBNCB. 

[See  (D)  Beibsrt — (O)  Identity — (P)  Indem- 
nity— (U)  Occupation — (LL)  Sceutiny— (NN) 
Tkbatinq— (PP)  Witness.] 

(a)  Of  Proceedbtgi  in  RegUtraAon. 

Where  it  was  stated  bv  a  witness  (one  of  the 
overseers)  that  a  list  of  objections  (which  was  not 
produced  or  accounted  for)  was  made  out  by  the  over- 
•eers,  and  several  copies  printed,  one  of  which  was 
signed  by  them  and  fixed  on  tbe  church- door  of 
the  parish,  and  afterwards  produced  by  them  before 
the  revising-barrister,  and  left  with  him,  but  not 
shewn  to  be  lost,  the  committee  allowed  another 
of  the  printed  copies  to  be  used  as  evidence  of  the 
list  fixml  on  the  church- door,  though  it  appeared 
that  the  names  of  the  overseers  were  not  put  to  it 
tilF  about  a  month  before  the  appointment  of  the 
committee,  and  though  it  was  not  proved  that  the 


printed  copy,  given  in  evidence,  was  examined  or 
compared  with  tbe  list  fixed  on  the  church-door. 
NewtWs  catet  Grtat  MarloWt  1  Bar.  &  Aust.  60. 

The  insertion  of  a  name  in  the  list  of  voters  made 
out  by  the  overseers  caimot  be  proved  by  evidence 
of  the  declarations  of  the  overseers,  when  they  deli- 
Tered  the  list  to  tbe  Tevising  barrister.  WhyMolFi 
cate,  Wigany  I  Bar.  &  Aust  1 74. 

The  insertion  of  a  name  in  the  list  of  claimants 
cannot  be  proved  by  the  evidence  of  the  officer  who 
made  out  the  list    Ibid.  1 75. 

The  insertion  of  a  voter's  name  in  the  list  by 
the  revising  barrister  is  not  conclusive  evidence 
that  it  was  inserted  in  consequence  of  a  claim. 
Ibid.  176. 

A  notice  of  claim  produced  by  the  assistant 
overseer  received  in  evidence,  without  proof  of  the 
signature  of  the  claimant,  and  though  it  did  not 
state  his  place  of  abode.     Ibid.  177. 

A  printed  copy  of  the  list  of  olaims  is  not  admis- 
sible to  shew  that  the  revising  barrister  adjudicated 
en  a  particular  claim,  the  list  produced  before  the 
barrister  not  being  accounted  for.    Ibid.  178. 

The  revising  barrister's  aii^udication  upon  the 
claim  may  be  proved  by  the  evidence  of  the  person 
who  objected  to  the  claim  before  the  revising  bar- 
rister.   Ibid.  179. 

The  revising  barrister  examined  to  prove  whether 
the  alteration  in  the  list  was  made  on  an  objection 
or  a  claim.  Aeknfyd*$  etue,  JVigan,  1  Bar.  &  Aust 
188. 

(b)  Duplicate  Notice. 

A  printed  notice  of  the  disqualification  of  the 
sitting  member  having  been  served  on  the  voter, 
another  of  the  printed  copies  of  the  notice  was  re- 
ceived in  evidence,  without  notice  to  produce  that 
which  was  served  on  the  voter.  WokfjUld,  1  Bar. 
&  Aust  807. 

(e)  Ueartay  wtd  Parol, 

A  declaration  of  the  voter  is  not  admissible  in  evi- 
denccy  with  a  view  to  prove  the  tenancy  subsisting 
between  him  and  his  landlord.  fVigan,  1  Bar.  & 
Aust  148. 

Evidence  of  what  was  said  by  the  voter  upon  his 
cross>  examination  before  the*  revising  barrister,  not 
received.     Ibid.  226. 

Hearsay  evidence  that  certain  persons  were  the 
committee  of  the  sitting  member,  is  not  admissible. 
Sudbury 1 1  Bar.  &  Aust  249. 

Evidence  of  the  notoriety  of  the  sitting  member's 
appointment  as  returning  officer,  not  admitted  for 
the  purpose  of  proving  that  he  had  nodes  of  the 
appointment.     Wak^ld,  1  Bar.  9t  Aust  276. 

Upon  the  question  of  tbe  age  of  a  party  claiming 
as  a  freeman,  entitled  by  servitude  with  a  member 
of  one  of  the  companies  of  the  city  of  Lichfield,  the 
committee  received  evidence  of  a  discussion  as  to 
his  age,  that  took  place  at  the  time  of  his  admission 
into  the  company,  who  admitted  at  the  age  of  twenty- 
one  complete.    Licf^ld,  1  Bar.  &  Aust  868. 

A  bill  having  been  paid  into  a  banker's  by  an 
agent  of  the  sitting  member,  which  was  since  over- 
due, parol  evidence  was  admitted  to  shew  it  had 
been  indorsed  by  the  sitting  member,  without  any 
proof  of  search  for  the  bill.  Durhamt  1  B*!**  &  Aust 
209.  «» 
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{d)  Instructions  to  Solicitor, 

The  instnictioD8  giyen  by  the  sitting  member  to 
^is  solicitor,  relative  to  measures  to  be  taken  for 
getting  rid  of  the  disqualification  ensuing  from  the 
contracts,  were  not  allowed  to  be  given  in  evidence 
in  his  favour.    Ditrtmouthf  1  Bar.  &  Am.  490. 

(M)  FUBEMAN. 

A  freeman  having  on  the  Slat  of  July  a  clear 
inchoate  right  to  his  freedom,  and  who,  before  the 
31st  of  July,  made  due  application  to  be  admitted 
and  Enrolled,  but  who  was  not  admitted  and  inroUed 
till  after  the  31  at  of  July,  is  entitled  to  be  registered. 
Chidlow's  case,  Licl^ld,  1  Bar.  &  Aust  344. 

Where  a  person's  name  appears  on  the  freeman's 
roll,  it  will  be  presumed  that  he  was  legally  ad- 
mitted, and  is  entitled  to  vote  as  a  freeman.  Thaeker's 
ease,  Lichfield,  1  Bar.  &  Aust  Sl>9. 

Where  a  person's  claim  to  admission  as  a  freeman 
was  examined  by  the  mayor,  and  disallowed,  and 
he  did  not  proceed  by  mandamus,  having  had  time 
to  do  so,  it  was  held,  that  he  was  not  entitled  to  vote. 

Necessity  of  a  service  as  apprentice  in  the  craft 
of  the  company  in  which  the  freeman  claims  his 
freedom.  Hodgkin*s  case,  tAehfield,  1  Bar.  ft  Aust. 
360. 

Where  a  freeman  before  the  31st  of  July  1840 
made  due  application  to  be  admitted  and  inrolled, 
but  was  not  admitted  and  inrolled  till  after  the 
election  in  June  1841,  and  his  claim  to  be  registered 
having  been  rejected  at  the  revision  in  1840,  ten- 
dered his  vote  at  the  election ;  the  committee,  upon 
proof  of  his  title,  added  his  vote  to  the  poll. 

Non-residence,  subsequentiy  to  registration,  of  a 
freeman  paying  scot  and  lot,  not  a  disqualification. 

Where  a  person  entitled  as  a  freeman  paying  scot 
and  lot  was  not  registered  till  more  than  two  years 
after  his  title  to  his  freedom  accrued,  he  was  not 
disqualified  by  reason  of  the  last  proviso  in  the  33rd 
section  of  the  Reform  Act  Allen^s  case,  Lichfield, 
1  Bar.  ft  Aust  364. 

Defective  service  in  the  appreatioeship  by  one 
claiming  as  a  freeman  in  respect  of  servitude,  hav- 
ing left  his  master,  and  refused  to  work  for  him  a 
few  weeks  before  the  expiration  of  the  seven  years. 
George  Smith's  ease,  lAci^lA,  1  Bar.  ft  Aust  867. 

Defective  service  in  the  apprenticeship  by  one 
claiming  as  a  freeman  in  respect  of  servitude,  having 
left  his  master,  and  worked  for  another  person. 
Joseph  Smith's  case,  Ibid.  370. 

(N)  House. 

[**  House  and  Premises''  and  "  House  and  Con- 
cerns," see  (F)  Certificate  of  Reqistrt — And 
see  2.  Reoistratiom  Cases,  (D)  (c)  post,  pp.  487 
and  488.] 

Where  the  voter's  house  for  which  he  was  regis- 
tered adjoined  his  father's  house,  and  had  but  two 
entrances,  one  from  a  passage  common  to  both 
houses,  with  a  door  at  the  end  next  the  street,  and 
another  from  a  counting-house  occupied  by  the 
voter  and  his  father  jointly,  and  an  internal  com- 
munication existed  between  the  houses  up  stairs, 
the  voter  and  his  fstber  being  jointly  rated  for  the 
voter's  house  as  **  part  of  a  house,"  the  committee 
held  that  the  voter  was  improperly  registered. 
Corby*  s  case,  Great  Mar  low,  1  Bar.  &  Aust  100. 


A  voter,  who  being  registered  for  ''a  boose,'* 
and  oooupying  premises  consisting  of  a  boase  vA 
another  separate  building,  leaves  the  hoose  bat 
retains  the  other  building,  is  not  entitled  to  vote. 
Wigan,  1  Bar.  ft  Aust  160. 

If  there  be  any  internal  communication  betwea 
two  parts  of  a  house,  though  there  is  a  sepmte 
outer  door  to  each  part,  the  whole  may  be  the  voter't 
"  housed'  to  qualify  him  to  vote.     Ibid.  227. 

(O)  Identity. 

There  being  two  persons  to  whom  every  part  of  ths 
entry  on  the  register  that  is  required  to  be  inssrtri 
was  equally  applicable,  the  vote  was  struck  of  on 
the  evidence  of  the  landlord  of  the  registfred  prv 
mises,  ftom  which  the  voter  had  removed,  tiist  kt 
knew  his  tenant  to  be  the  voter.  WtdkingUifs  em, 
Wigan,  1  Bar.  ft  Aust  132. 

The  voter  was  proved  to  have  quitted  before  tlie 
election  a  house  answering  the  description  in  Ihi 
register,  and  occupied  by  him  at  the  period  of  r^ 
gistration ;  but  it  appeared  that,  at  the  time  of  the 
election,  he  occupied  another  house  equally  ts* 
swering  the  description.  The  vote  was  stisek  of 
without  proof  that  be  could  not  have  been  registered 
for  the  latter.  Right's  ease,  Wigan,  1  Bar.ftA»t 
160. 

(P)   InDBMMITY  TO  WlTNBSSBS. 

The  sitting  member  having  been  examined  as  i 
witness  before  a  comnoittee  of  inquiry  appointed 
by  the  House  of  Commons,  and  having  received  s 
certificate  of  indemnity  under  an  act  of  Parbamoit 
for  indemnifying  the  witnesses  examined  befiaie 
such  committee,  anpther  of  the  witnessn  exsf 
mined  before  that  committee  on  the  same  inqviiy 
cannot  be  called  to  give  evidence  on  the  mstten 
which  formed  the  su^ect  of  that  inquiry,  in  tap* 
port  of  a  petition  against  the  election  of  the  sittmg 
member.  Nor  can  the  minutes  of  the  eridesee 
given  by  the  sitting  member  before  the  committse  of 
inquiry  boused  as  evidence  in  support  of  the  petitioe. 
Nor  can  a  document  which  was  produced  befoR 
the  committee  of  inquiry  as  evidence  of  the  nutts 
of  inquiry  on  which  the  sitting  member  was  exa* 
mined  be  produced  as  evidence  of  the  same  matter  ia 
support  of  the  petition.  Noltingkamf  1  Bar.  &  An. 
149. 

(Q)  Indictment. 

Forbriberyunderthe5&6Victc.l02.  Ihrim, 
1  Bar.  ft  Am.  224,  n. 

A  voter  having  changed  his  residence  since  the 
last  registration  cannot  be  indicted  under  the  2 
Will.  4.  c  45.  for  swearing  that  he  had  still  tk 
same  qualification,  if  the  sheriff's  deputy  should 
omit  at  the  time  the  voter  tenders  his  vote  to  rsid 
over  to  him  the  specific  qualification  from  the  re- 
gister.    Regina  v.  Lucy,  Car.  ft  M.  411. 

Semble—ThtLi  an  indictment  against  a  voter  Ar 
giving  a  false  answer  at  the  poll,  which  states  thst 
at  a  certain  election  for  a  member  of  parliament  fo 
the  borough  of  S,  the  defendant  appeared  as  a  voter, 
and  tendered  his  name  as  such,  and  that  he  gave  a 
false  answer  that  he  had  the  same  qualification  ftf 
which  he  was  put  on  the  register,  whereas,  in  truth, 
he  had  not,  is  bad,  because  it  states  all  tiie  mattm 
by  way  of  recital,  and  because  it  ueitiier  sUtes  the 
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writ  nor  the  precept  for  holding  the  election,  nor 
that  the  defendant's  name  was  ever  on  the  register. 
Mtgina  ▼.  Bowler,  Car.  &  M.  669. 

The  word  ''wilfully"  in  an  indictment  on  the 
68th  section  of  the  Reform  Act,  2  &  8  Will.  4.  c.  46, 
for  giving  a  false  answer  at  the  poll,  should  be  con- 
stroed  in  the  same  way  as  in  an  indictment  for  per- 
jnry»  and  be  supported  by  the  same  sort  of  evidence. 

A  defendant  in  an  indictment  cannot,  after  plea, 
take  advantage  of  any  defect  which  is  aided,  after 
▼erdiet,  by  the  21  st  section  of  the  stat.  7  Geo.  4.  c.  64, 
the  only  mode  of  taking  advantage  of  such  defects 
being  l^  demurrer.  Regma  v.  E&»,  Car.  &  M.  664. 

On  an  indictment  under  the  Reform  Act,  2  &  3 
Will.  4t  c.  46,  for  giving  a  fidse  answer  at  the  poll* 
at  an  electien  of  members  of  parliament  for  a  bo^* 
zongh,  it  is  not  essential  that  the  returning  officer 
should  himself  iput  the  three  questions  to  the  voters, 
under  sect.  68.  of  the  Reform  Act  2  &  3  Will.  4. 
c  46 ;  it  is  sufficient  if  the  town  clerk  do  it  in  his 
presence  and  by  his  direction.  Neither  is  it  neces- 
sary  to  shew  that  the  agent  who  required  the  ques- 
tiens  to  be  put  was  expressly  appointed  by  the 
eandidate;  it  is  sufficient  to  shew  that  he  has  acted 
as  agent  for  the  candidate^  Regma  v.  Spaldmg^ 
Car.  &M.  668. 

(R)  Notice  op  Objection. 

[See  (H)  Committee — 2.   Rboistration  Cases 

(C).] 

A  noiiee  of  objection  addressed  "To  the  over- 
seers of  the  parish  of ,"  omitting  the  name  of 

the  parish,  is  a  good  notice  of  objection.  NeufeWt 
case,  Mariew,  1  Bar.  &  Aust  6S. 

(S)  Objected  Votes,  List  op. 

[See  (LL)  Scrxjtint.] 

(a)  Form  rf  Litt, 

In  the  petitioner's  list  of  objections  the  names 
of  the  voters  objected  to  were  bracketted  together, 
and  against  the  bracket  was  written,  not  the  heads 
of  objections  themselves,  but  merely  a  reference  to 
certain  heads  of  objection  prefixed  as  a  heading  to 
the  class.  This  was  held  a  sufficient  compliance 
with  the  4  &  6  Vict  c.  68.  s.  BZt  requiring  the  several 
heads  of  objection  to  be  distinguished  against  the 
names  of  the  voters  excepted  to.  Weymouth^  1  Bar. 
&Aust  108. 

In  the  list  of  voters  objected  to  there  was  written 
against  the  name  of  the  voter,  not  the  heads  of 
objection  themselves,  but  only  a  reference  to  the 
objections  stated  against  the  name  of  B,  another 
Toter.  This  was  held  a  sufficient  specification  of 
the  objections  to  the  vote  within  the  4  &  6  Vict. 
c.  58.  BS.  58,  77.  Gregory* t  ease^  Lyme  Regis,  I  Bar. 
9t  Aust.  462. 

(6)  Staiemant  of  Hsaderf  Objection, 

A  head  of  objection  stating  "  that  the  qaalifica- 
tions  mentioned  in  the  register,  in  respect  of  which 
the  voter  is  registered,  is  not  legally  described,  and 
is  insufficient  according  to  law,"  is  sufficiently  spe- 
cific to  satisfy  the  provisions  of  the  statute  4  &  6 
Vict.  c.  58.  ss.  5Z,  77.  Woo^s  case,  Wigan,  1  Bar. 
8c  Aust  202. 

Under  a  head  of  objection  stating  that  the  voter's 
qualification  mentioned  in  the  register  is  not  legally 


described,  and  is  insufficient  according  to  law, 
the  only  specific  ground  that  the  committee  can  en* 
tertain  is  that  of  the  illegality  of  the  description  of 
the  register,  and  no  question  can  be  entertained  as 
to  the  legality  of  the  qualification  itselC    Ibid.  211. 

Whei-e  the  objection  to  the  rates,  stated  in  the 
list  of  objections,  was,  that  the  voter  did  not,  for 
twelve  calendar  months  next  previous  to  the  Slstof 
July  occupy,  as  owner  or  tenant,  any  house,  ware- 
house, counting-house,  shop,  or  other  building, 
being  either  separately  or  jointly  with  any  land 
occupied  therewith  of  the  clear  yearly  value  of  not 
less  than  10/.;  this  was  held  a  specific  objection,  on 
the  ground  of  insufficiency  of  value.  Hague* s  ease, 
Wigan^  1  Bar.  &  Aust  218. 

Under  the  same  head  of  objection  as  that  in 
Hague's  case,  the  objecting  party  was  allowed  to 
go  into  evidence  to  shew  that  part  of  the  premises 
was  severed  into  a  distinct  dwelling-house,  so  that 
the  part  retained  by  the  voter  was  of  insufficient 
value,  although  it  did  not  appear  that  this  question 
had  been  specifically  raised  before  the  revising  bar- 
rister.    Coyle's  eaee,  Wigan,  1  Bar.  &  Aust  226. 

Under  the  same  hesd  of  objection  as  that  in 
Hague's  case,  the  question  of  Uie  insnfficiency  of 
the  value  of  the  first  house,  in  a  case  of  successive 
occupation,  was  not  allowed  to  be  raised.  Catterairt 
ease,  Wigan,  1  Bar.  &  Aust  229. 

(c)  Re-hearing, 

Where  an  objection  to  a  vote  was  partly  gone 
into,  and  then  abandoned,  but  through  mistake, 
and  the  committee  had  come  to  no  formal  resolu<<> 
tion  respecting  the  vote,  the  committee  sllowed  the 
objection  to  be  re-opened  and  proceeded  with.  Greai 
Marine,  1  Bar.  &  Aust  62. 

(T)  Objections  bbpo&e  the  Rbvisinq 
Baebisteb. 

[See  (H)  Committee.] 

A  voter  was  registered  for  a  '*  house  and  work" 
shop,"  the  only  objection  taken  at  the  revision 
was,  that  there  were  two  separate  buildings,  which 
could  not  be  joined  to  forih  a  qualification,  and 
neither  of  which  was  of  sufficient  value  separately. 
The  objection  specified  in  the  list  of  objections 
before  the  committee  was,  that  the  qualification 
mentioned  in  the  register  was  not  legally  described : 
— Held,  that  this  objection  was  not  taken  before  the 
revising  barrister.  WoodTs  ease,  Wigan,  1  Bar.  ft 
Aust  208. 

A  voter  being  registered  for  a  '*  house  and 
workshop,"  an  objection  on  the  ground  of  the  illegal 
description  of  the  qualification  in  the  register  might 
have  been  entertained  by  the  committee,  if  it  had 
been  taken  before  the  revising  barrister.    Ibid.  211. 

Objection  supported  at  the  revision  by  one  not 
proved  to  have  an  authority  to  appear  for  the  ob- 
jector, entertained  by  the  committee.  Hague's  case, 
Wigan,  1  Bar.  &  Aust  226. 

(U)  OcctJPATiON  op  Houses,  &c.  in  Boroughs. 

(a)  Constructive, 

A  voter  was  registered  for  premises,  consisting 
of  a  house  and  shop,  yard,  stable,  and  garden,  his 
daughter  managing  the  business  of  the  shop,  and 
living  in  the  house,  but  the  voter  himself  residing 
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elsewhere  {  &fler  the  registration  the  d»ughter  mar- 
ried, ami  she  and  herliasband  lived  !n  tbe  hoase, 
without  paying  rent  to  the  voter,  and  the  hnsiness 
Was  transferred  to  the  husband,  who  was  rated  for 
the  premises ;  some  of  the  voter's  furniture  re- 
mained in  the  house;  he  slept  there  occasionally, 
and  he  continued  to  make  use  of  the  yard  and 
stable ;  it  was  held  that  he  continued  to  oceapy  the 
registered  premises,  so  as  to  be  entitled  to  vote. 
Lee*i  etue,  Oreat  Mfarlow,  I  Bar.  8r  Aust  12. 

A  voter  occupied  a  house,  garden,  stable,  and 
coach-house,  but  was  registered  lor  "  house"  only. 
After  the  registration,  an^  before  the  election,  he  let 
to  W  the  house,  With  the  exception  of  a  bed-room« 
and  certain  closets  containing  articles  belonging  to 
faim  and  his  family,  as  furnished  lodgings,  for  three 
months,  which  expired  after  the  election.  The 
voter  retained  the  garden,  stable,  and  coach-hoUf>e, 
And  at  times  made  use  of  the  bed-room,  though  not 
to  sleep  in  it  A  servant  of  the  voter's  continued 
in  the  house  during  the  three  months,  and  her  ser- 
vices were  let  with  it.  W  did  not  give  up  posses- 
sion to  the  voter  till  after  the  election.  The  com- 
mittee determined  that  the  vote  was  bad.  Bamttf 
ease,  Chreai  Marhw,  1  Bar.  &  Aust  17. 

"Whether  the  occupation  of  the  registered  pre- 
mises by  an  unmarriml  daughter  of  the  voter,  who 
had  been  living  with  him,  and  who  succeeded  him 
in  the  occupation  of  them,  was  her  own  bond  fid* 
occupation,  or  a  continued  occupation  by  the  voter. 
CorteuU  case,  fVigan,  1  Bar.  &  Aust  129. 

The  Yoter  removed  flrom  the  house  for  which  he 
was  registered,  leaving,  however,  some  fUmiturean4 
odier  goods  in  it,  sleeping  there  occasionally,  and 
continuing  to  be  rated  and  pay  rent  for  it ;  his  son 
and  daughter,  who  had  previously  lived  with  him 
there,  continued  to  reside  in  the  house: — Held, 
that  the  voter  did  not  continue  to  occupy  the  pre- 
mises so  as  to  be  entitled  to  vote.  Latham's  case, 
Wigan^  1  Bar.  &  Aust  152. 

Where  the  voter  ceased  to  reside  in  the  house  for 
which  he  was  registered,  between  the  registration 
and  election,  but  continued  his  tenancy  of  it,  and  to 
pay  rates  and  taxes,  and  allowed  his  fkther  and 
mother  whom  he  supjfortsd,  to  live  in  it,  and  left  for 
them  several  articles  of  furniture,  and  kept  a  brass 
plate  on  the  door,  with  his  name  and  profession, 
and  furniture  in  a  spare  bed-room,  which  his  bro- 
ther occnpied,  on  a  visit  to  his  father  and  mother. 
The  comfmittee  held  the  vote  good.  RobhuotCs  ease, 
Blackburn^  1  Bar.  &  Aust  985. 

Between  the  registration  and  the  election  the 
Toter,  by  a  deed  of  separation  between  him  and  his 
wife,  covenanted  with  a  trustee  for  her  that  she 
ahouM  have,  ^  undisturbed  possession*  of  the  house 
for  which  he  was  registered,  and  that  ''if  he  should 
enter  therein,"  heslMuld  ''be  deemed  a  trespasser:** 
^The  vote  was  held  good.  Stringer^s  eate^  Lick* 
fields  1  Bar.  &  Aust  872. 

(h)  €ohurable> 

Mere  colourable  occupation  as  tenant  is  not 
sufficient  to  satisfy  the  27th  section  of  the  Reform 
Act  Rednumtts  tase^  Oreat  Marlvw,  1  Bar.  & 
Aust  S6. 

Colourable  assumption  of  the  occupation  imme- 
diately previous  to  tlie  election.  Kirbp's  case, 
Wigan,  1  Bar.  &  Aust  140. 


(c)  InterruptUm  qfi, 

A  Toter,  who  leaves  (he  occupation  of  the  regis- 
tered premises  after  the  registration,  but  resomes  ft 
again  bond  fide,  and  occupies  them  at  the  time  of 
the  election,  is  entitled  to  vote.  Beimetfs  esst, 
Wigan,  1  Bar.  &  Aust  161. 

A  witness,  before  he  gives  Iris  testimony,  is  es^ 
titled  to  be  paid  his  necessary  expenses  to  enable 
him  to  appear  before  the  committee.  IBd^t  ease, 
Lyme  Regis,  1  Bar.  &  Aust  460. 

Where  the  premises  for  which  the  voter  was  re- 
gistered were  burnt 'down  between  the  registnli« 
and  the  election,  and  were  not  entirely  rebuilt  till 
after  the  election,  bnt  the  voter,  at  the  time  of  the 
election,  had  resumed  the  occupation  of  soeh  put 
of  them  as  was  then  rebuilt : — ^The  qnalilScstiea 
was  not  lost  Coxer^s  ease,  Lyme  Regis,  1  Bar.  ft 
Aust  468. 

{d)  Ceasing  to  occupy* 

Vote  struck  ofl^  where  the  voter^s  oocnpatioa 
was  terminated  by  a  dispossession,  involuntary  oa 
hispart.    Jumjfs  case,  ffigan,  1  Bar. ft  Aust  14& 

Tne  voter  was  held  to  have  ceased  to  oeonpy 
the  premises,  principally  upon  the  cirennstanee 
that  he  had  ceased  to  be  rated  in  respect  of  then. 
Joneses  ease,  Wigan,  I  Bar.  &  Aust  148. 

The  voter  having  been  rated  for  the  registered 
premises  in  the  rate  immediately  previooa  to  the 
election,  and  having  paid  that  rate,  the  committee 
refused  to  strike  the  vote  off,  upon  evidence  of  tbe 
termination  of  the  occupation  given  by  a  single 
witness,  having  only  casual  means  of  becomis^  ac- 
quainted with  the  fact  TkrudCs  ease,  Vn^sn, 
1  Bar.  &  Aust  \5\, 

What  is  sufficient  evidence  that  the  voter  hsd 
ceased  to  occupy  the  premises.  Barlom^s  ceit, 
Wigan,  1  Bar.  &  Aust  172. 

Where  a  person  ceased  to  reside  in  a  house  in 
May  1889,  his  wife  and  family  continuing  ts  reiide 
In  it  till  Midsummer  1840,  when  they  left  vKli 
most  of  the  furniture,  but  he  did  not  give  up  fot- 
session  till  November  following,  shortly  after  which 
the  landlord  distrained  on  the  forniture  left  for  rent 
in  arrear  up  to  November,  the  committee  held  be 
had  not  an  occupation  of  the  houae  entitling  him  to 
be  registered  in  1840.  ClarkU  ease,  Bladcbtn,  1 
Bar.  &  Aust  839. 

(a)  Bvidenee  ^ 

Where  it  was  proved  that  the  voter  was  ntei  i^ 
to  and  in  December  1840,  for  the  registered  pfo- 
mises  in  which  T  resided*  the  voter  living  ebe- 
where;  and  that  in  April  1841,  the  voter  ^reeled 
the  overseers  to  put  T's  name  in  the  rate  for  tbcBi 
adding  that  *'  T  had  taken  them  entirely  on  Un- 
self ;"  and  that  after  the  presenUtioii  of  the  ^' 
tion,  the  voter  had  declared  to  one  person  *<  that  hii 
vote  was  bad,"  and  to  another,  epeaking  of  the  pie- 
misea,  "  that  he  had  paid  his  ratee  and  taxes  up  to 
the  6th  of  April  (1H41),  and  had  left  them  on  tk 
25th  of  March  (1841) ;"  the  committee  held  dKie 
was  sufficient  evidence  of  hia  ocoupatien  of  (he 
premises,  and  being  rated,  to  entitle  him  to  be 
registered  for  them  in  1840,  and  also  of  his  having 
determined  such  occupation  before  the  elet^isa 
in  July  1841.  Giles's  case.  Great  Marhw,  1  Bar.  ft 
Aust  50. 
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Rating  sniBcient  to  prove  that  the  voter  occupied 
the  premises  at  the  registraUou.  HonuuuCi  coMSf 
Wigam,  1  Bax.  &  Aust  146. 

Where  the  evidence  of  removal  was  not  positive 
as  to  its  being  after  the  31st  of  July  preceding  the 
election,  and  the  voting  was  inconsistent  with  its 
being  before  that  day ;  and  where  the  conduct  of 
the  voter  at  the  election  shewed  that  he  had  removed 
after  that  day,  the  committee  held  the  vote  to  be 
bad.    C«mueoii*i  oate,  Ltime  BggU,  I  Bar.  &  Aust 

(/)  Occupation  of  Land, 

Where  the  voter  hired  a  house,  garden  and  mea- 
dow, cwtain  fruit  trees  being  in  the  latter,  and  let 
the  grata  of  the  meadow  to  S,  who  grazed  it  with 
his  cattle  the  whole  year  round,  but  did  not  let  the 
fruit  trees,  the  committee  held,  that  the  voter  re- 
tained a  sufficient  occupation  of  the  meadow  to  en- 
title him  to  be  registered  for  it  as  land  occupied 
with  the  house.  The  voter  was  rated  for  the  house 
only,  but  the  eetimated  value  and  rateable  value  in 
the  rate  were  much  more  than  the  real  value  of  the 
house ;  the  committee  held,  that  the  meadow  was  com- 
prised in  the  description  on  the  rate  of  the  property 
rated,  and  that  the  voter  was  entitled  to  be  regis- 
tered in  respect  of  it.  CurtU^t  catt.  Great  Marlow, 
1  Bar.  &  Auat.  78, 

Occupation  of  land  by  renting  a  dairy.  Powell* t 
case,  LJme  RegUy  1  Bar.  &  Aust.  484. 

{g)  Successive  Occupation. 

Whether,  in  a  case  of  successive  occupation,  the 
several  premises  may  be  occupied  contempora« 
neously  for  a  part  of  the  time.  Paries  case^  Wigaa, 
1  Bar.  &  Aust.  167. 

The  voter  having  during  the  electoral  year  oc- 
cupied a  house  in  A  Street,  and  then  a  house  in  B 
Street,  in  immediate  succession,  was  put  on  the 
register  for  the  house  in  B  Street;  between  the 
registration  and  election  having  left  the  house  in 
B  Street,  and  returned  into  that  in  A  Street,  he  is 
not  entitled  to  vote.  Ring*s  case,  Xysie  JUgis, 
1  Bar.  &  Aust.  464. 

(V)  OpsmHa. 

[See  (H)  CoMHiTTBS.] 

In  opening  a  charge  of  treating,  the  names  of 
the  houses,  and  the  persons  treated,  were,  by  con- 
/Kttt,  delivered  in  writing  to  the  other  side,  instead 
of  being  read  at  length.  H^igau,  1  Bar.  &  Auat  126. 

The  committee  will  not  require  the  petitioner,  in 
ojH'Qiag  A  charge  of  bribery,  to  state  when  and  where 
the  sev^xml  acts  of  bribery  took  place.  Newcastle 
uuder  Lyme,  I  Bar.  &  Aust  442 :  8.P.  Cambridge, 
1  Bar.  &  Am.  171. 

Evidenee  of  a«ta  of  cermption  not  included  in 
the  opening  statement  is  admiasible  as  evidenee 
bearing  on  some  one  of  the  cases  of  bribery  that 
have  been  opened.    Ibid.  176. 

In  the  opening  of  the  case  it  was  stated  that  B 
had  proQHsed  money  to  S  s  Resolved,  that  evidenee 
eould  npC  be  given  of  a  oonversation  between  S  and 
H,  without  previously  ■  shewing  that  H  was  the 
agent  of  B.  Secenid  Nottingham,  1  Bar.  &  Am.  1  d7. 
-  Where  the  petition  alleged  that  the  sitting  mem- 
ber was  disqualified,  and  also  contained  charges  of 
bribery   and  treating  against  the  sitting  member. 


and  allegations  involving  a  scrutiny ;  and  the 
counsel  for  the  petitioner,  by  arrangement  with  the 
other  side,  but  without  any  consent  on  the  part  of 
the  committee,  confined  Uieir  opening  statement 
and  evidence  in  tlte  first  instance  to  the  question  of 
disqualification  ;  quarCf  whether,  in  case  of  the  de- 
cision of  the  committee  being  that  the  sitting  mem- 
ber was  not  disqualified,  the  petitioner  would  be 
allowed  to  proceed  with  the  charges  of  bribery  and 
treating.    Dartmouth,  1  Bar.  &  Am.  458. 

(W)  OvEBSBERs'  Lists. 

Where  the  qualification  was  correctly  described 
in  the  list  of  voters  as  originally  made  out  by  the 
overseers,  but  by  the  printer's  mistake  its  locality 
was  misdescribed  in  the  printed  list  fixed  on  the 
church* door  and  produced  before  the  revising  bar- 
rister, and  the  name  was  in  consequence  objected 
to  and  expunged  at  the  revision,  and  the  party 
tendered  his  vote  at  the  election,  the  committee 
added  the  vote  to  the  poll.  Seller's  case,  Lyme  Regis, 
I  Bar.  &  Aust  4D9. 

(X)  Petition. 

A  preliminarv  objection  being  taken  to  the^va- 
lidity  of  the  petition,  on  the  ground  that  the  affida- 
vit of  sufficiency  of  one  of  the  sureties  was  sworn 
the  day  after  the  date  of  the  recognizance,  the 
committee  refused  to  entertain  the  objection,  ffi"* 
gan,  I  Bar.  &  Aust  120. 

An  erroneous  statement  in  the  petition  of  the  day 
of  the  month  on  which  the  election  took  place,  does 
not  vitiate-  the  petition.  Reading,  1  Bar.  &  Aust 
422. 

Where  an  interlijieation  appears  in  a  petition, 
the  petitioner  must  either  shew  that  it  was  made 
before  the  petition  was  signed,  or  abandon  the  alle- 

fation  contained  in  the  interlineation.  Lyme  Regis, 
Bar.  &  Aust  456. 

A  petition  aoainst  the  election  of  the  sitting 
member  having  been  presented  within  fourteen  days 
after  the  return,  and  referred  to  a  select  committee, 
who  reported  that  the  sitting  member  was  duly 
elected,  a  petition  subsequently  presented^  charging 
the  sitting  member  with  bribery,  by  payments  after 
the  election,  within  the  5  &  6  Yiet  a  102.  &  20, 
was  received  and  referred  to  a  select  committee. 
Second  Athione,  1  Bar.  &  Am.  226. 

Charging  bribery  under  stat.  49  Geo.  ^  c.  118. 
s.  1.     Nottingham,  I  Bar.  &  Am.  138. 

Charging  bribery  under  stat  5  &  6  Vict  c,  102. 
a.  2a     Durham,  1  Bar.  &  Am.  202^  , 

Charging  disqualification  of  the  sitting  member 
under  sUt  22  Geo.  S.  o.  46.  Dartmouth,  1  Bar.  & 
Am.  456. 

(Y>  P]ETlTIOTr«|L 

Qiuere — Whether  a  candidate,^  who,  i|ii)ce  the 
election  has  been  created  a  peer,  can  be  a  peti- 
tioner.   Belfast,  1  Bar.  A  Aust  554. 

Petition  proceeded  with,  though  one  of  the  pe- 
Jtitioners  (the  only  one  who.hftd  entered  into  re- 
cognisances) had  given,  notice  to  the  Speaker  of 
his  intention  of  withdrawing  from  the  petition. 
Athlme,  1  Bar.  &  Aust  662. 

(2)  PoLt,  Poll-Books,  and  Polling  Booths. 
The  poll  must  be  proved  in  the  first  instance^ 
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though  the  petition  contain  only  charges  of  bribery 
and  treating,  and  no  scrutiny  be  prayed.  Reading, 
\  Bar.  &  Auat  414. 

Loss  of  poll-books.  Cardigan,  1  Bar.  &  Aust.  264. 

AVherei  from  the  loss  of  poll-books,  the  returning 
officer  was  uncertain  which  of  two  candidates  had 
the  m^ority  of  votes,  and  he  made  two  separate 
returns,  one  declaring  one  candidate  to  be  duly 
elected  and  the  other  declaring  the  other  can- 
didate to  be  so,  the  committee  received  evidence  of 
all  the  circumstances  of  the  case,  and  resolved  that 
one  of  the  candidates  was  duly  elected,  and  that  the 
other  was  not,  and  ought  to  have  been  returned. 
Cardigan,  1  Bar.  &  Aust  266. 

The  poll-books  being  produced  from  the  office  of 
the  town  clerk,  to  whom  the  returning  officer  had 
delivered  them  immediately  after  the  election,  and 
having  been  identified  by  the  returning  officer,  and 
one  of  them  by  the  poll-clerk,  were  held  to  be  suf- 
ficiently proved.     Reading,  1  Bar.  &  Aust.  416. 

Where  the  affidavit  verifying  the  poll-books  of 
an  Irish  election  was  made,  not  by  the  returning 
officer  himself,  but  by  the  sub-sheriff,  other  proof 
of  their  authenticity  was  required.  Cork  County, 
1  Bar.  &  Aust  649. 

The  production  by  the  clerk  of  the  peace  of  the 
poll-books  of  an  election  for  a  county  of  a  city  in 
Ireland,  without  proof  of  their  having  been  verified 
*xm  oath  by  the  returning  officer,  as  required  by 
4  Geo.  4.  c  5.  s.  76,  is  not  sufficient  evidence 
of  the  authenticity  of  such  poll-books.  Waterfwrd, 
1  Bar.  &  Aust  6 1 6. 

An  affidavit,  purporting  to  have  been  sworn  by 
both  the  sheriffs,  who  are  the  returning  officers  of 
W,  was  admitted  in  evidence  to  prove  their  verifi- 
cation on  oath  of  the  poll-books,  under  the  stat  4 
Geo.  4.  c.  56.  s.  76,  though  the  names  of  the  depo* 
nents  were  not  set  out  in  the  jurat    Ibid.  625. 

The  voter  having  been  registered  in  respect  of 
two  different  qualifications,  and  the  entry  on  the 
poll-book  having  been  made  in  such  a  manner  at 
to  render  it  ambiguous  in  respect  of  which  he  voted, 
the  committee  refused  to  strike  off  the  vote  on  proof 
of  the  invalidity  of  one  of  the  qualifications;  but  they 
held,  that  it  lay  on  the  party  defending  the  vote  to 
make  out  the  other  qualification ;  and  the  objection 
to  the  latter  qualification  not  belonging  to  the  class 
then  before  the  committee,  the  case  waa  postponed 
till  it  was  brought  forward  under  a  new  class  of 
objections.     Fori'*  case,  Wigan,  1  Bar.  &  Aust.  163. 

The  poll -books  produced  from  the  office  of  the 
clerk  of  the  Crown,  under  the  6  Vict  c.  18.  s.  96, 
and  put  in.     Dartmouth,  1  Bar.  &  Am.  460. 

Under  the  51st  section  of  the  Irish  Reform  Act,  if 
the  number  of  registered  voters,  whose  names  begin 
with  the  same  letter  exceed  600,  more  than  one 
polling-place  ought  to  be  provided  for  that  letter. 

The  number  of  polling-places  provided  having 
been  insufficient  in  that  respect,  and  the  polling 
having  been  further  impeded  by  the  vexatious  and 
unnecessary  examination  of  the  voters'  certificates, 
and  administration  of  the  bribery  and  qualification 
oaths,  the  election  was  set  aside. 

The  appointment  of  a  minor  to  be  deputy  return- 
ing officer  is  illega).    Belfast,  1  Bar.  &  Aust  565, 

By  the  2  Will.  4.  c.  45.  s.  68.  it  is  enacted,  that 
at  every  contested  election,  &c.  the  returning  officer 
shall,  if  required  thereto,  by  or  on  behalf  of  any 


candidate,  on  the  day  fixed  for  the  election,  sad  if 
not  80  required,  may  if  it  shall  appear  to  him  expe* 
dient,  cause  to  be  erected  for  taking  the  poll  at 
such  election  different  booths,  &c.  And  the  7Iit 
section  provides,  "  that  all  booths  erected  for  the 
convenience  of  taking  polls,  shall  be  erected  at  die 
joint  and  equal  expense  of  the  several  candidales: 
-—Held,  that  the  "  contested  election"  referred  to 
in  the  68th  section,  is  the  poll,  and  the  candidates 
referred  to  in  the  7l8t,  are  candidates  who  go  to  or 
demand  a  poll.  Therefore,  where  a  candidate  was 
put  in  nommation,  but  afterwards  declined  going  to 
the  poll, — Held,  that  he  was  not  liable  to  any  put 
of  the  expenses  of  erecting  bootbs,  &c.  Mtmtz  v. 
Sturge,  12  Law  J.  Rep.  (n.s.)  Exch.  234;  8  M.  &  W. 
302. 

(A A)  PRELIMINABY  RESOLUTIONS. 

Counsel  confined  to  their  opening.  Notting- 
ham, 1  Bar.  &  Arn.  136;  Cambridge,  1  Bar.  &  An. 
170 ;  Dartmouth,  1  Bar.  &  Arn.  457. 

As  to  coats.    Nottingham,  1  Bar.  &  Am.  1S6. 

As  to  opening  statements  in  cases  of  bribeij. 
Ibid.  137:  Cambridge,  1  Bar.  &  Am.  170;  Dvim, 
1  Bar.  &  Am.  203. 

As  to  opening  statements  in  cases  of  treating. 
Nottingham,  1  Bar.  &  Am.  137. 

As  to  mode  of  proceeding  in  a  scrutiny.  Hod. 

(BB)  Qualification. 
[See  2.  Reoistsation  Cases,  (D).] 
(a)  qf  Member, 
Argument,  that  the  vagueneas  and  uneertamty 
of  the  declaration  made  by  Captain  Flamridge  of 
his  qualification,  amounted  to  a  wilful  neglect  add 
refusal  on  his  part  to  make  the  declaration  reqnire 
by  the  statute.     Penryn  and  Falmouth,  1  Bar.  & 
Aust  427. 

Argument,  that  since  the  passing  of  the  1  &  2 
Vict  c.  48.  and  subsequent  repeal  of  the  Staoding 
Order  of  23rd  Nov.  1717,  it  lies  upon  theDttug 
member  to  prove  his  qualification  in  the  first  io- 
stance.    Newcastle-under'Lyme,  I  Bar.&  Aast438. 

(6)  Cf  Elector. 
[See  (N)  House— (V)  Occupatiok— (CC)  Ratb 
— (GG)  Rbsidencb.] 

A  voter  for  a  borough,  re^stered  for  "honse 
and   land,"  who  parts  with  the  house,  relainiag 
only  the  land,  is  not  entitled  to  vote,  semble,    f9-   ^ 
rimonds''  case,  1  Bar.  &  Aust  133. 

Where  the  voter  was  registered  hr  "  bouse  and 
shop"  and  he  occupied  a  house  and  shop  with 
another  house  adjoining,  neither  of  them  of  ^ 
value  of  10/.  per  annum ;  and  there  being  sn  is- 
ternal  communication  between  them  by  a  dotf, 
which  prior  to  the  election  was  nailed  ap»  ^^ 
whether  before  or  after  the  registration  did  not 
appear,  the  committee  allowed  the  vote. 

Quare — Whether  where  the  voter  was  regi«tew^ 
for  "  house  and  shop,"  a  back  office,  which  was  o^ 
cupied  with  them  and  used  in  the  business  of  the 
shop,  but  between  which  and  the  house  and  ihop 
a  public  way  passed,  was  comprised  in  the  deacnp- 
tion  on  the  register.  Astley^s  case,  Blackben,  1 
Bat.  &  Aust  326. 

Where  the  voter,  one  of  several  partners,  was 
registered  for  his  share  of  premises  held  by  the 
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partaen  jointly  a*  part  of  the  paiinexahip  property, 
and  the  partners  cOTenanted  that  they  would  not 
assign  their  shares  without  the  consent  of  the 
others,  the  committee  held  that  an  assignment  hy 
the  voter  of  all  his  share  and  interest  in  the  partner- 
ship property,  made  without  the  consent  of  his  co- 
partners, and  between  registration  and  election,  did 
not  depriTe  him  of  his  right.  Filkington**  cote, 
JBlaciiwrn,  1  Bar.  &  Aust.  330. 

The  voter  was  registered  for  a  *'  house  and  gar* 
den  ;"  the  premises  occupied  by  him  consisted,  be- 
sides the  house  and  garden,  of  several  out-buildings, 
none  of  them  for  domestic  purposes,  and  some  of 
them  used  for  agricultural  purposes,  and  standing 
in  a  diffisrent  courtyard  to  that  in  which  the  house 
was;  between  the  registration  and  election  he  let 
the  hooae  and  garden  to  another  person,  who  occu- 
pied tbem  at  the  time  of  the  election,  the  rest  of 
premises  remaining  in  the  occupation  of  the  voter : 
— it  was  held  that  he  was  not  entitled  to  vote. 
Power*  ease,  Lpme  RegU,  1  Bar.  &  Aust  472. 

(CC)  Rate. 

Where  the  voter  hired  a  house,  garden,  and  mea- 
dow, certain  fruit  trees  being  in  the  latter,  and  let 
the  grass  of  the  meadow  to  S,  who  grazed  it  with 
his  cattle  the  whole  year  round,  but  did  not  let  the 
fruit  trees,  the  committee  held  that  the  voter  re- 
tained a  sufficient  occupstion  of  the  meadow  to  en- 
title him  to  be  registered  for  it  as  land  occupied 
with  the  house.  The  voter  was  rated  for  the  house 
only,  but  the  estimated  value  and  rateable  value  in 
the  rate  were  much  more  than  the  real  value  of  the 
house ;  the  committee  held  that  the  meadow  was  com- 
prised in  the  description  on  the  rate  of  the  property 
rated,  and  that  the  voter  was  entitled  to  be  regis- 
tered in  respect  of  it  CurtWt  ease,  Oreat  Mariow, 
1  Bar,  &  Aust  78. 

(DD)  RSCOONIZAKCS. 

[See  PxTiTiOK.] 

A  recognizance  under  the  4  &  5  Vict  c.  58. 
w.  4,  5,  8,  if  taken  before  a  Justice  of  the  Peace, 
should  be  taken  before  a  Justice,  having  jurisdio- 
tioa  in  the  place  where  it  is  entered  into.  Caemar^ 
roM,  1  Bar.  &  Aust  652. 

(££)  Rbqibtbii  and  Rboistbt. 

[See  2.  Rboistbation  Casbs,  (£)  (g)postf  p. 489.] 

The  register  produced  by  a  person  scting  as 
town  clerk  was  received  in  evidence,  after  being 
proved  by  the  returning  officer  to  be  the  register  in 
force  at  the  election.    Lewes,  1  Bar.  &  Aust  112. 

A  document  produced  as  the  renster,  by  the 
returning  officer,  and,  as  such,  acteanpon  by  hira 
at  the  election,  received  in  evidence  as  the  register. 
Wigam,  1  Bar.  &  Aust  127. 

The  list  of  voters  revised  and  signed  by  the  bar- 
rister not  received  in  lieu  of  the  register.  Ibid. 
128. 

Where  the  voter  A  B  was  entitled  to  be  regis- 
tered for  a  honse  in  M  street,  but  was  not  regis- 
tered  for  it,  and  the  nsme  ^*  A  B"  appesred  only 
once  on  the  register  for  a  house  in  WH  street, 
where  the  voter  bad  no  qtudification,  the  committee 
held  that  this  quitting  his  bouse  in  M  street,  be- 
tween the  registration  and  the  election,  did  not 
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enable  them  to  strike  his  vote  off  the  poll.    SaUs- 
bury*i  case,  Blackburn,  1  Bar.  &  Aust  337. 

Irish  registry  opened.  County  <if  Longford,  1  Bar. 
&  Aust  234. 

(FF)  Repobts. 
[See  (H)  Committee,  (5).] 

Reports  under  4  &  5  Yict.  c  57.  See  1  Bar.  & 
Am.  160,  n.  (4). 

Special  report  on  the  state  of  the  law  relative  to 
notice  of  elections  in  Ireland.  JthUme,  1  Bar.lk  Arn. 
185. 

Report  that  sitting  member  guilty  of  bribeiy 
under  the  5  &  6  Vict  e.  102.  a  20.  Durham,  1  Bar. 
&  Am.  223. 

(OG)  Rbsidbvcb. 

The  voter  formerly  occupied  a  house,  in  which 
he  lived,  at  Oreat  Mariow,  but,  for  three  years  be- 
fore the  election  in  July  1841,  lived  in  London,  fol- 
lowing his  employment  of  omnibus  conductor,  his 
wife  and  cbildien  continuing  to  reside  in  his  house 
at  Oreat  Mariow,  and  for  which  he  continued  to 
pay  the  rates.  During  the  three  years  the  voter 
slept  at  Great  Mariow  only  four  nights,  at  intervals, 
except  at  the  election,  when  he  was  there  for  a 
week.  He  was  not  at  Great  Mariow  for  six  months 
before  the  election,  nor  for  six  months  before  the 
31st  of  July  1840.  The  voter's  family  wss  chiefly 
supported  by  weekly  remittances  from  the  voter. 
The  committee  held  the  vote  to  be  properly  regis- 
tered in  1840,  as  an  inhabitant  who  paid  scot  and 
lot  of  Great  Mariow,  and  also  that  he  had  a  right 
to  vote  at  the  election.  Ckarke*»  case.  Great  Mariow, 

1  Bar.  &  Aust  83. 

The  voter  had  a  house  and  shop  at  Wigan,  in 
which  he  carried  on  a  branch  of  his  business,  and 
which  was  used  solely  for  that  purpose;  but  he 
lived  principally  at  Bolton,  more  than  seven  miles 
distant,  where  he  had,  besides  another  shop,  a 
dwelling-house  and  domestic  establishment,  and 
occasionally  went  over  to  Wigan,  and  sometimes 
slept  at  his  house  there  for  a  night  or  two :  he  was 
held  to  be  "  resident"  at  Wigan,  within  the  meaning 
of  the  27th  section  of  the  fieform  Act  AekroytTs 
case,  Wigan,  1  Bar.  &  Aust  189. 

(HH)  Return  and  Returning  GrFicEE. 

[See  (F)  Certificate  of  Reoistet — (I)  Dis- 
qualification.] 

Two  returns  made.  Cardan,  1  Bar.  &  Aust 
264. 

Where  voters,  tendered  for  the  petitioners  at  an 
election  for  a  county  of  a  city  in  Ireland,  were 
rejected  by  the  returning  officer,  on  the  ground 
that  the  statement  of  the  voters'  qualification  in 
their  certificate  of  registry  was  not  conformable  to 

2  &  3  Will.  4.  c.  88,  the  committee  added  the 
votes  to  the  poll,  and  decided  that  the  petitioners 
(who  were  thus  placed  in  a  majority)  were  entitled 
to  the  return,  but  refused  to  enter  into  the  merits 
of  the  election  by  a  scrutiny  of  the  votes ;  and  leave 
was  given  to  the  unseated  members  and  the  electors 
to  question  the  election  within  fourteen  days. 
Waterford,  1  Bar.  &  Aust.  649 ;  Athkne,  Ibid.  668. 

Return  by  a  returning  officer  de  facto,  upheld. 
Wak^ld,  1  Bar.  &  Aust  295. 
The  appointment  of  a  minor  to  be  deputy  re* 
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taming  offieer,    is  iH^aL     Be^t,    1    Bar.  & 
Aust.  656. 

(II)   RfiYISING  BaRKISTER. 

Examined  before  the  committee.  Wigtm,  1  Bar. 
&  Anst.  188;  Lyme  Regit,  1  Bar.  &  Auat.  510. 

(K.K.)  Kioto. 

Argument  that  elections  ought  to  be  free ;  and 
as  to  the  eridence  to  be  oftred  by  the  petitioners,  to 
shew  that  the  election  was  void  on  ^e  ground  of 
its  being  interrupted  by  rioting  and  violence  to 
Toters.     Cork  County  com,  1  Bar.  &  Anst  639. 

(LL)  Sc&VTIllT. 

[See  (S)  Objected  Votes  —  (AA)  Pjleliminabt 

KE80(.VTI0N8.] 

A  witness  cannotjin  cross-examination,  be  ques- 
tioned respecting  the  calling  or  nature  of  employ- 
ment of  a  voter,  whose  case  is  not  under  the  conn- 
deration  of  the  committee,  with  reference  to  his 
qualification  to  be  on  the  register,  although  the 
circumstances  to  which  the  question  relates  may 
contribute  to  the  proof  in  support  of  the  objection 
to  the  validity  of  the  vote  aetuaUy  under  considera- 
tion.  RedmanU  coMt,  Oreat  Marlow,  1  Bar.  & 
Aust  49. 

The  committee  requires  that  one  class  of  objec- 
tions be  exhausted  before  they  will  proceed  with 
another.     Great  Marlow,  1  Bar.  &  Aust  98. 

Vote  struck  off  on  the  voter's  admissions,  in  his 
evidence  on  cross-examination  in  a  previous  case. 
Wardte'a  Case,  Wigan^  I  Bar.  &  Aust  139. 

Witness  not  allowed  to  be  cron-examined  as  to 
matters  affecting  another  vote.  Wigam,  1  Bar.  & 
Aust  140. 

In  a  scrutiny,  one  class  of  objections  is  to  be  ex- 
hausted before  another  is  proceeded  with. 

But  the  lists  of  rejected  cases  exohanged  between 
the  parties  are  not  binding  upon  them  beyond  the 
day.    Ibid.  lt^9. 

Course  of  proceeding  in  striking  off  votes  in  a 
scrutiny.    Ibid.  290. 

A  witness  called  in  support  of  an  objection  to  a 
vote  in  a  scrutiny,  allowed  to  be  cross-examined  as 
to  facts  relating  to  his  own  vote,  for  the  purpose  of 
discrediting  him.  Meacham^t  ctue,  Lyme  Regit, 
1  Bar.  &  Aust.  459. 

Cross-examination  as  to  another  vote  than  that 
before  the  committee.     Ring*8  cote,  Ibid.  409. 

Voter's  evidence  received  in  support  of  the  objec- 
tion to  his  own  vote,  but  confined  to  that  particular 
objection.  HiWs  eaee,  Ibid.  47a 

Where,  upon  a  scrutiny,  the  banking  account  of 
a  private  individual  was  produced  by  the  banker's 
clerk,  in  order  to  prove  the  payment  of  a  cheque 
drawn  by  that  individual  in  fivour  of  a  creditor  of 
a  voter  whose  vote  was  under  investigation,  upon 
the  objection  that  he  was  bribed  by  the  payment 
in  question  ;  the  committee  allowed  the  party  call- 
ing for  its  production  to  look  at  the  account,  con- 
fining the  evidence  closely  to  the  issue  before  them. 
AglamPt  case.  Ibid.  521. 

Where,  upon  a  scrutiny,  the  banking  account  of 
a  private  individual  was  produced  by  the  banker's 
clerk,  in  order  to  prove  the  payment  of  a  cheque 
drawn  by  that  individual  in  favour  of  the  voter, 


whose  vote  was  under  investnition,  upon  tbs  o^ 
jection  that  he  was  babed  by  vie  psyment  in  qiNS> 
tion  I  the  committee  would  not  allow  a  geneial  ia- 
spection  of  the  account  to  the  party  cslliag  foi  its 
production,  but  confined  it  to  the  entries  idbting  Is 
the  voter.     HlekerU  eaee.  Ibid.  525. 

(MM)  Statxttss. 

Distinction  between  diroetery  and  impereHK  ci- 
actments.    AtkUmt,  1  Bar.  &  Am.  129. 

(NN)  TSEATIVO. 

[See  (C)  Agency— (V)  Opemiro— <AA]  Pwu- 

MINABY  RsSOLVTIONa.] 

Evidsno6  of.  NewctuHe^mtder^Lyme,  1  Baiv  ft 
Anst  445 ;  Lyme  Regis,  I  Bar.  &  Aust  539. 

Whether  since  the  4  ft  5  Vict  c  67,  evidsase  rf 
acts  of  treating  is  admissible  befon  proof  sf  sgcacjr. 
Lewes,  I  Bar.  &  Aust  1 14. 

Evidence  of  the  con  versationa  of  persoDS  cngsged 
in  alleged  treating,  but  not  shewn  to  be  eonMded 
with  the  sitting  members,  was  not  reeeived  in  wsf- 
port  of  a  charge  of  treating.     Ibid.  117. 

Argument,  that  the  vote  is  not  affected  by  tbe 
voter  having  been  treated.  Wkiehen^s  erne,  Lgm 
Regis,  1  Bar.  &  Auat  530. 

(00)  Value. 

Criterion  of  the  yeariy  value  of  an  intoetf  is 
land  conferring  a  right  to  vote  in  an  Irish  cernQr* 
Longford,  1  Bar.  &  Aust  235. 

(PP)  WiTMESS. 

[See  (P)  iNBBMinrY.} 
(a)  Attendance  qf. 

A  witness  in  custody,  summoned  by  the  Spesker's 
warrant,  under  an  order  of  the  Hooae,  moved  fcr 
by  the  chairman  of  the  committee.  Sen^JAbm, 
lBar.3rAm.227. 

Witness  served  with  the  Speaker's  warnuit,gaisg 
abroad.    Ipswich,  1  Bar.  ft  Aust  261. 

Witnesses  in  custody  summoned  by  the  Spesho'i 
warrant    Liekifleld,  1  Bar.  &  Aust  373. 

Where  a  witness  parted  with  the  posscsnaa  of 
documents  after  he  was  served  with  die  Spesko's 
warrant  to  produce  all  books,  &e.,  comprisuigsBA 
documents,  and  did  not  produce  them  befoie  the 
committee,  he  was  committed  by  the  committee  to 
the  custody  of  the  seijeant-at-arms.  &miktmi^i 
1  Bar.  &  Aust  395. 

Whether  the  Speaker^  warrant  be  valid  beyos4 
the  session.    SomOumjaesi,  1  Bar.  &  Aust  nole^  4^ 

SembU — That  the  chairman  cannot  issue  s  sob- 
mona  for  the  attendance  of  witnesses  except  vUle 
the  committee  is  sitting.  Reading,  1  Bar.  ft  Avt 
424l 

(&)   When  compeOable  to  give  Evidenee, 

Caution  to  witness  that  he  need  not  answer  qw*- 
tions  tending  to  criminate  himselt  Su^nry,  1  Btf- 
&  Aust  250. 

A  witness  having  sUted  that  he  had  lent  a  t^ 
a  sum  of  money,  was  compelled  to  answer  tte 
question  iVom  whom  he  got  the  money,  tboogb  M 
objected  to  the  question,  on  the  gromid  thst  tic 
answer  might  criminate  him.  Soatkampten,  1  Bsr. 
&  Aust  383. 
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•   Wftii«tt  not  eompelled  to  ttale  wkat  |iaued  b»- 
tvMn  kim  aad  a  Tvter,  npon  lot  ob)«ctiiig.    Ibid. 

Witnett  compelled  to  answer  a  qaestion,  the 
anower  to  which,  he  eaid,  might  not  only  criminate 
himielf,  but  also  otheca.    Ibid.  386. 

Where  a  witnessi  in  support  of  the  petition  de- 
clined, on  cros8*ezamination,  to  say  whether  he  had 
nceiTod  money  from  a  certain  person  to  vote  for 
one  of  the  candidates,  on  the  ground  that  he  might 
criminate  himself,  the  committee  allowed  him  to  be 
asked  what  that  person  was,  and  what  his  politics 
were,  though  such  question  was  objected  to  as 
being  irreleTant,  and  tending  direcUy  to  crimina- 
tion.   Pewffm  mmd  FmkmBtrth,  1  Bar.  ft  Aust  438. 

Witnofls  admonished  that  if  he  had  any  objoction 
to  aoswer  questions  put  to  him,  he  shoutid  object  to 
thsa  bcfoto  he  answered  thenu  Sontknmpionf  1  Bar. 
&  Aust  387. 

Witneoa  directed  to  state  what  passed  between 
Um  and  the  election  conunittee  at  a  certain  time, 
tkongh  he  objected  that  snch  statement  would  injure 
him.    Ibid.  887. 

The  witness  still  refusing  to  answer  the  question, 
sad  ststiBg  that  he  was  of  opiniou  the  answer  would 
criminate  him,  committed  to  the  custody  of  the 
seijeant-at-arms.    Ibid.  888. 

Application  to  the  committee  to  direct  witness  in 
the  enstody  of  the  sojeant-at-arms  to  be  brought 
befne  them  to  complete  his  ezaminatioB,  refuMd. 
Ibid,  889.     ' 

Witness  not  compelled  to  answer  a  question,  the 
soswer  to  which,  he  said,  would  criminate  hinL 
Ibid.  390,  391  and  392. 

Nor  a  question,  the  answer  to  which  he  said 
would  tend  to  criminate  him.    Ibid.  392. 

Witneaa  compeUed  to  answer  a  question,  the 
answer  to  which,  he  said,  would  criminate  him. 
Ibid.  391. 

A  witness  cannot  refuse  to  answer  a  question  on 
the  groond  that  answering  it  would  bo  a  breach  of 
ooafidence  and  dishonourable  on  his  part  SouUt" 
mgam,  1  Bar.  &  Aust  393. 

Where  the  witness  refiising  to  answer  a  question, 
though  directed  to  do  so  by  the  conunittee,  was  a 
member  of  the  House,  the  committee  directed  the 
chairman  to  report  the  fads  to  the  House.  Ibid.  396. 

Where  a  question  was  put  to  a  witness,  a  married 
woman,  the  answer  to  which  might  shew  that  her 
husband  had  leceiTed  a  bribe,  the  committee  al- 
lowed the  question  to  be  put,  but  cautioned  the 
witness  that  she  was  not  bound  to  answer  anv  ques- 
tion ealcolsted  to  criminate  her  husband.  Ibid.  398. 

The  witness^  a  married  woman,  not  compelled  to 
rweat  coarenatinn  between  her  huBband  sad  an- 
otber  peraon  when  it  appeared  probable  that  auch 
conyersation  would  shew  that  her  husband  was  a 
party  to  a  bribe.     Ibid.  399. 

The  committee  compelled  the  production  of  the 
esnyass  booh  kept  by  the  witness  at  the  sitting 
Biember*s  committee  room,  no  one  having  had 
access  to  it  but  himself,  and  its  contents  not  being 
known  tiU  shortly  before  the  election.    Ibid.  400. 

(c)  Examination  qf, 

A  witness  called  only  to  prove  the  poll,  not  al- 
lowed to  be  cross-examined  generally.  Weynumth, 
1  Bar.  &  Aust  106. 


Croas-examination  o&  a  witness  as  to  another 
matter  than  that  immediately  before  the  oomraittes. 
fViftan,  1  Bar.  &  Aust  149. 

Where  the  petition  prayed  a  scrutiny,  and  the 
returning  officer  was  caUed  to  prore  the  poll-books, 
the  committee  would  not  allow  him  to  be  cross- 
examined  as  to  matters  irreyelant  to  their  authentic 
city,  but  aflecting  the  validity  of  votes,  the  subject 
of  the  scrutiny,  the  petitioner  undertaking  to  recall 
him,  and  the  sitting  member  paying  the  expenses. 
Bbekhtm,  1  Bar.  &  Aust  321. 

Where  a  witness  fails  to  prove  the  facts  that  he 
was  expected  to  do,  he  ntay  be  examined  by  the 
counsel  who  call  him  in  order  to  shew  attempts  to 
intimidate  him.  JSeeond  NoUingkaim,  1  Bar.  i  Arn. 
196. 

The  party  who  calls  a  witness  who  is  expected  to 
prove  a  particular  conversation  cannot,  upon  his 
failing  to  do  so,  ask  him  whether  he  had  ever  given 
a  difierent  statement  of  such  conversation.  Second 
NoHingkam,  1  Bar.  &  Arn.  198w 

A  voter  who  admits  having  received  money  after 
the  election  cannot  be  sskMi  in  terms  if  he  was 
*<  bribed."    Dttrkam,  I  Bar.  &  Arn.  210. 

A  witness  called  by  the  petitioners  having  failed 
to  prove  the  facts  he  was  expected  to  do,  the  peti- 
tioners were  allowed  to  give  evidence  to  shew  that 
he  had  made  a  different  statement  to  the  agent  for  the 
petitioners.    Seemd  jtthkne^  I  Bar.  &  Am.  227. 

(d)  Exclusion  of  from  CommiUee-Room, 

A  witness  who  has  been  present  during  the  pro- 
ceedings before  the  committee,  cannot  afterwards 
give  evidence,  when  the  usual  order  for  the  exclu- 
sion of  witnesses  has  been  made.  Great  Marhw, 
I  Bar.  &  Aust  97. 

A  witness,  who  had  been  in  the  room  only  for  a 
few  minutes,  allowed  to  be  examined.  Sudbury, 
1  Bar.  &  Aust  231. 

A  witness  who  had  been  in  the  committee-room 
during  the  proceediogs,  and  was  then,  unexpectedly 
to  himself,  summoned  as  a  witness,  from  which 
time  he  abstained  from  going  into  the  committee- 
room,  was  allowed  to  be  examined.  Biockkum, 
I  Bar.  &  Aust  333. 

A  member  of  the  House  may  be  examined  as  a 
witness  though  he  has  been  present  during  the 
previous  proceedings  of  the  committee.  Southamp- 
ton, 1  Bar.  &.Aust.  393. 

List  of  persons  to  remain  in  the  room  as  agents, 
though  they  might  be  called  as  witnesses,  confined 
to  persons  professionally  employed.  Beading,  1 
Bar.  &  Aust.  413. 

Witnesses  to  withdraw  during  the  opening  state- 
ment of  connseL    Ibid. 

Witness  attending  in  an  official  capacity  for  the 
production  of  documentary  evidence  allowed  to 
remain  in  the  room.    Ibid.   418. 

Persons  not  professional,  permitted  to  remain  in 
the  room  as  agents,  though  they  might  be  called 
as  witnesses.    Second  Jptufick,  1  Bar.  &  Aust  686. 

(e)  Expenses  qf* 

The  necessary  expenses  incurred  by  a  witness  to 
enable  him  to  appear  before  the  committee  to  be 
examined,  ordered  by  the  committee  to  be  paid 
before  they  reouired  him  to  give  his  evidence. 
Southampton,  1  Bar.  &  Aust  879. 
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Where  the  house  for  which  the  voter  was  regis- 
tered was  burnt  down  between  the  registration  and 
the  Section,  and  was  not  rebuilt  till  after  the  elec- 
tion, tad  the  Toter  did  not  resume  the  oooupation 
of  it  when  rebuilt,  the  qualification  was  lost  Ltfme 
RegUt  I  Bar.  &  Aust  460. 


2.  REGISTRATION  CASES. 

(A)  List  OP  Voters. 

{a)  Farticulcws  qf. 

Where  an  ohjection  is  taken  that  the  description 
of  the  qtlaliiying  property  in  the  register  is  not 
sufficient,  it  raises  a  question  of  fact ;  and  if  the 
revising  barrister  finds  that  it  is  sufiicient  in  his 
judgment,  such  finding  is  conclusive  within  s.  40. 
of  6  Vict  e.  18.  Wwtd  v.  Me  Oveneen  cf  mUnden, 
1  Bar.  ft  Am.  627. 

The  qualifying  property  of  a  person  claiming  to 
vote  for  the  coun^  is  sufficiently  described  under 
the  statute  6  Vict  c.  18.  ss.  4  ft  6,  schedule  A., 
Nos.  2  &  8,  if  the  street  or  lane  where  the  property 
is  situate  be  given  (none  of  the  houses  therein 
being  numbered)  without  stating  the  name  of  the 
occupying  tenant  Ecker^ey  v.  Barker ^  14  Law 
J.  Rep  (N.s.)  C.P.  66 ;  1  Bar.  ft  Am.  884. 

In  a  register  of  county  voters,  the  place  of  abode 
of  a  voter  is  only  required  to  be  stated  where  he 
has  one  in  the  United  Kingdom.  *' Travelling 
abroad  '*  is  a  sufficient  description  in  the  column 
headed  "place  of  abode."  Walker  v.  Payne,  1 
Bar.  ft  Am.  641. 

Semble— fwr  Maule  /. — ^That  the  term  **  apart- 
ments ''  is  a  sufficient  description^  property  within 
the  same  section.  Scare  v.  Huggett,  1  Bar.  &  Am. 
966. 

Where  the  qualification  of  a  party  consists  in  the 
occupation  of  several  premises  in  immediate  suc- 
cession, (under  2  Will.  4.  c  4&  s.  28),  he  ought  to 
be  registered  in  respect  of  all  such  premises.  Bart-- 
teit  V.  Gibht,  1  Bar.  ft  Am.  98. 

A  person  who  occupies  premises  jointly  with 
another  of  more  than  the  annual  value  of  20/.,  need 
not,  under  section  29.  of  2  &  8  Will.  4.  c.  46,  be 
described  in  the  list  of  voters  published  by  the 
overseers  as  a  joint  occupier. 

The  sUtates  2  ft  8  WilL  4.  c.  46.  and  6  ft  7  Vict 
c.  68.  require  in  the  list  of  voters  for  boroughs  in 
respect  of  occupation,  merely  a  description  of  the 
property,  as  house,  shop,  ftc,  and  not  of  the  parti- 
cular nature  of  the  voter's  interest  in  it,  as  joint 
tenant  or  otherwise.  Darnel  v.  CampUtt^  14  Law  J. 
Rep.  (H.8.)  G.P.  121 ;  1  Bar.  ft  Am.  426. 

Qtunre — Whether  it  should  be  stated  in  the  case 
of  a  notice  of  claim.    Ibid.  1  Bar.  ft  Am.  426. 

(6)  Amendment  rf. 

Where  a  party  so  qualified  is  registered  onlv 
in  respect  of  the  premises  last  in  his  oecupation,  it 
is  a  mis-description  of  his  qualification  which  the 
barrister  has  no  power  to  correct,  under  6  Vict  c.  18. 
s.  40.    BartleU  v.  Gibbs,  1  Bar.  ft  Am.  98. 

(B)  NoTicB  OF  Claim. 

The  heading  of  a  third  column  of  the  form  of  a 
notice  of  olaim  to  be  registered  in  a  borough  given 
in  Schedule  B.  (No.  6.)  to  the  6  Vict  c  18.  (viz., 


"  nature  of  qualification**)  is  intmdcd  to  daapjite 
metely  the  kind  of  qualifieatioB  in  nspeot  of  vUdl 
the  party  claims,  the  particulars  of  which  sie  ts  bt 
given  in  Ae  fourth  ooiomn. 

Thersfore»  where  a  party  datms  to  be  ngisteiii 
in  respect  of  the  successive  oecnpatioot  of  tao 
houses,  it  is  sufficient  that  in  such  tinrd  eolasBn  the 
word  **  house"  bo  inserted,  if  the  sneeessive  oeea- 
pation  is  shewn  in  the  fourth  eoluma. 

Where,  under  «uch  circumstances^  the  wnmg 
barrister  held  that  the  nature  of  the  qaahfieslisani 
not  sufficiently  described  for  the  purpose  of  being 
identified,  but  altered  the  statement  by  imertingiB 
the  third  column  the  words  '*  booses  occupied  is 
immediate  succession/'  tiie  Court  affiraisd  his  de- 
oi«on  with  oosts. 

Where,  in  a  coneolidsted  appeal  under  sueh  dr- 
enmstanees,  the  bairister  found  that  the  eonieB- 
dated  cases  depended  upon  the  ssme  point  ef  Ue 
as  that  decided  in  the  principal  case,  theCowtRAned 
to  remit  the  case,  in  order  that  the  qualifieitieasef 
the  parties  whose  eases  were  consolidated  night  be 
sUted.    Hiiekuu  v.  Broum,  1  Bar.  ft  Am.  645. 
(C)  NoTicB  OF  Objection. 
[See  1.  Election  Cases,  (R).] 
(a)  Contents. 

The  statute  6  Vict  c  18.  requires  fists  of  veten 
for  every  city,  ftc  to  be  made  out  by  the  ofeneen 
of  each  paririi,  and  in  Schedule  B.  No.  10.  pm 
the  form  of  objection  to  the  voters  required  to  be  MSt 
to  the  overseers,  and  in  No.  11.  the  form  to  be  mt 
to  the  party  himsel€     In  form  No.  10.  is  silted: 

'*  I  object  to  the  name  of being  retaiaed  is  ^ 

list  of  persons  entitled  to  vote  for  the  city  of ;" 

and  then  followa  a  note :  "  If  more  than  one  list  «f 
voters  the  notice  should  specify  the  list  to  vhidi 
the  objection  refers.**  In  form  No.  1 1.  which  ns- 
mediately  follows,  is  stated :  **  I  object  to  yen 
name  being  retained  in  the  list  of  persons  entililed 
to  vote  for  the  city  of ." 

The  city  of  London  contains  several  psntbOi 
and,  consequently,  several  oveneera'  lists  effotan: 
—Held,  that  the  note  to  form  No.  10.  did  not  ifply 
to  form  No,  11 ;  and  that  it  waa  suffident  is  the 
notice  of  objection  sent  to  the  party  to  foUev  ^ 
form  Na  11,  given  by  the  statute;  and  that  it  vu 
not  necessaiT  to  specify  Ae  x»ariah  list  to  wfaieb  Ae 
objection  reforred. 

Held,  also,  that  in  form  No.  10.  the  pariA  eoA- 
oienUy  appeared  from  the  notice  being  sent  to  ^ 
overseers  of  the  parish.  Waneey  v.  Perkuut  <^- 
leyU  case,  14  Law  J.  Rep.  (N.8.)  C.P.  60;  1  Ba.^ 
Am.  886. 

Two  cksaes  of  persona  were  entitled  to  vole  te  t 
horough,  one  aa  *'potwallers,"  who  m^t  he,  yd 
were  not  necessarily  householders,  the  other  si 
'*  occupiers."  A  notice  of  objectioB  was  sent  tea 
party  claiming  to  vote  as  occupier,  objectiogtobis 
**  name  being  retained  on  the  list  of  penons  eolitled 
to  vote  at  hemeeholdere,"  following  the  form  Ko.  lA. 
given  in  Schedule  B.  to  6  ft  7  Viet  e.  18^  bat 
adding  Ae  words  «  ss  householders:"— Hdd,  thst 
the  words,  not  being  calculated  to  mislead,  migbt 
be  rejected  as  surplusage,  and  that  the  notiee  wis 
therefore  good.  AUem  v.  Hease,  1 4  Law  J.  Rep.  (>•>>) 
C.P.  79;  1  Bar.  ft  Am.  415. 

Where  more  than  one  list  of  voten  is  nide  oit 
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hf  overseen,  «  notice  of  objeotion  tent  to  them 
BMnt  specify  the  list  to  which  the  objection  refiHe, 
(iwniumt  to  the  note  at  the  fbot  of  form  No.  10. 
Schedule  B.  6  Vicr.  a  18.)  though  the  name  of 
tlie  person  objected  to  is  inserted  in  only  one  of 
•nch  lists. 

And  if  the  notice  is  imperfect  in  this  respect,  the 
huriater  esnnot  call  upon  the  party  ohjected  to  to 
proTc  his  qualification,  though  the  notice  to  him  is 
anfteisnt,  and-  tlMMigh  the  OTerseeis  have  acted  upon 
Ae  notice  to  them  by  jmhUshing  the  name  of  the 
purtf  objected  to  with  reference  to  the  list  upon 
which  it  is  inserted.  Bttrton  y.  Jtltiey^  1  Bar.  &  Arn, 
^18. 

The  statate  6  Vict.  c.  18.  s.  101.  provides,  that 
**  no  misnomer  of  any  persou  shall  prerent  tiie  ope- 
mtien  of  the  act,  prorided  the  person  named  shall 
he  eo  denominaited  as  to  be  eommonkf  wukntiMtL" 
An  objector,  named  W.  NiehoUu,  appeared  in  the 
Use  of  Tolers  as  W.  NieMen  t  the  banister  having 
decided  that  he  was  sufficiently  described, — ^Held, 
that  the  only  question  was,  whether  he  was  so  de« 
nominated  as  to  be  commonly  understood;  and 
that  this  waa  not  a  question  of  law,  but  of  £ftct,  snd 
to  be  decided,  therefore,  by  the  revising  barrister. 
HiiUimr.mnUm,\^  Law  J.  Rep.  (m.s.)  C.P.58:  1 
Bar.  &  Am.  421. 

The  description  g^en  in  a  notiee  of  objection 
(msder  6  Vict  c.  18.  s.  7.  Schedule  A.  No.  5.)  of 
the  place  of  abode  of  the  objector  is  sufficient,  if  it 
18  the  same  in  respect  of  which  his  name  is  down 
OD  the  regfater;  at  any  rate,  if  he  haa  not  changed 
his  ftbode  since  the  publication  of  the  resister. 
Gmdthy  ▼.  Warhuttmj  14  Law  J.  Rep.  (ii.8.)  C.P.  41 ; 
1  Bar.  fr  Am.  272. 

8tnM»  It  would  be  sufficient,  even  though  he 
had  changed  his  abode.  Ibid.  I  B«r.  &  Am.  272. 

Whether  such  a  notice  is  sufficient  or  not,  is  a 
qaestion  of  law,  per  Mamk,  /.  Ibid.  1  Bar.  &  Am. 
272. 

Qtutre — Whether  it  be  necessarv  that  he  should 
■lao  state  the  place  of  abode  to  which  he  may  have 
naoved  since  the  register  of  voters  was  made  np. 
Ibid.  14  Law  J.  Rep.  (n.s.)  C.P.  41. 

A  party  whose  place  of  abode  was  on  the  list  of 
▼•ten  as  "  Cheltenham,"  only  served  a  notice  of 
objectioii,  in  which  he  desoiibed  himself  as  ''of 
No.898»  HigfaStreet,  Cheltenham,"— heldsufflcient. 
Prmem  v.  Cm,  1  Bar.  &  Am.  514. 

A  notice  of  objection  to  a  voter  for  the  city  of  B 
srae  signed  by  W  T,  describing  himself  aa  "  on  the 
list  of  voters  for  the  parish  of  C."    The  objector's 

{lame  was  not  on  the  householders'  or  freeholders' 
iat  for  the  parish  of  C,  but  was  upon  the  general 
Hst  of  fVeemen  of  the  city,  where  he  waa  stated  to 
be  <'of  the  parish  of  C:"— Held,  an  insufficient 
notice  of  objection.  Tndball  v.  the  Toum  Clerk  of 
BrioM,  18  Law  J.  Rep.  (m.s.)  C.P.  49;  1  Bar.  & 
Am.  8. 

The  notice  of  objection,  under  6  &  7  Vict  c.  18. 
a.  17,  must  be  signed  hj  the  objector  himself,  and 
not  by  his  agent. 

The  duplicate  notice  of  objection,  stamped  by  the 
postmaster,  and  produced  by  the  objector,  must  be 
preciaely  the  aame  as  the  one  sent,  and  thenfoie  if 
it  be  not  signed  by  the  objector  himself,  the  service 
4s  bad.  Tom  v.  Caswng,  1 4  Law  J.  Rep.  (M .a.)  C.P. 
07;  lBar.ftAra.847. 


(6)  Traiumisnon  of  by  Po$t, 

By  6  Vict  c.  18.  s.  100.  it  is  enacted,  that  a 
notice  of  objection  to  the  name  of  a  party  being  re- 
tained upon  the  list  of  voten  may  be  sent  by  post ; 
"and  whenever  any  person  shall  be  desirous  of 
sending  any  such  notice  of  objection  by  the  post,  he 
shall  deliver  the  same,  duly  directed,  open  and  in 
duplicate,  to  the  poetmaeter  of  any  post-office  where 
money  orders  are  received  or  paid,  within  such 
hours  as  shall  have  been  previously  gfiven  notice  of  at 
such  post-office,  and  under  such  regulations  with 
respect  to  the  registration  of  such  letters,  and  the 
fee  to  be  paid,  dte.  as  shall  ^m  time  to  time  be 
made  by  the  postmaster-general  in  that  behalf; 
and  in  all  cases  in  which  such  fee  shall  have  been 
duly  paid,  the  poetmaetor  ahall  compare  the  said 
notice  and  Ac  duplicate,  and,  on  being  satisfied 
that  they  are  alike  in  their  address  and  contentSi 
shall  forward  one  of  them  to  ita  address  by  the  post, 
and  shall  return  the  other  to  the  party  bringing  the 
aame,  duly  stamped  with  the  stamp  of  the  said  post- 
office;  and  the  production  by  the  party  who  posted 
such  notice  of  svch  stamped  duplicate  shall  be  evi- 
dence of  the  notice  having  been  given  to  the  person 
at  the  place  mentioned  in  such  duplicate,  on  the 
day  on  which  such  notice  would  in  the  ordinary 
course  of  post  have  been  ddivered  to  such  place." 
Where  a  notice  of  objection  was  delivered  at  a  pro- 
per post-office,  but  the  postmaster  being  absent,  the 
duties  of  comparison,  &c.  mentioned  in  the  act, 
were  performed  by  the  managing  clerk :  —  Held, 
sufficient,  as  such  duties  are  merely  ministerial. 
Cooper  V.  Coatee,  1  Bar.  &  Am.  229. 

If  the  proviaions  of  the  6  Vict.  c.  18.  s.  100.  aa 
to  posting  a  notice  of  objection  are  complied  with, 
such  posting  is  a  substitute  for  giving  the  notice  to 
the  party,  or  leaving  it  at  his  place  of  abode  required 
by  s.  7. 

Therefore,  where  a  notice  of  objection  to  a  part^ 
was  duly  posted,  so  that  bv  due  coone  of  post  it 
would  have  arrived  at  the  place  to  which  it  was  ad- 
dressed on  the  25th  of  August,  but  by  an  accident 
it  did  not  arrive  till  alter  that  day, — Held,  sufficient, 
under  s.  100. 

So,  as  to  a  similar  notice  addressed  to  the  over- 
seen at  their  usual  place  of  abode  under  s.  101. 
Biehep  v.  Heipe,  1  Bar.  ft  Am.  572. 

(c)  Stamped  Duplicate. 

A  notice  of  objection  to  a  voter  was  delivered 
open,  and  in  duplicate,  to  a  postmaster's  managing 
clerk,  who  compared  the  notice  with  the  dnplioate, 
and  stamped  and  retumed  the  latter  to  the  party 
bringing  the  aame : — Held,  that  the  produetien  of 
such  stamped  duplicate  before  the  revising  barrister 
was  evidence  of  the  due  service  of  the  notice  of 
objection  within  the  6  Vict  c.  18.  s.  100.  AlUm  v. 
Waterhouee,  18  Law  J.  Rep.  (if.8.)  C.P.  129. 

A  notioe  of  objeotion  to  a  voter,  and  a  duplicate 
Aereof,  were  given  by  the  objector  to  his  derk  to 
take  to  the  post-offiee.  The  duplicate,  duly  stamped 
with  the  post-office  stamp,  was  produced  before  the 
revising  barrister  by  the  objector.  The  clerk  waa 
unable  to  attend  ftom  illness : — Held,  that  this  waa 
evidence  of  the  due  service  of  the  notice  of  objec- 
tion  within  the  6  Vict  c.  1 8.  s.  100.  Cuming  v.  Tbsw, 
14  Law  J.  Rep.  (h.b.)  C.P.  54 ;  1  Bar.  ft  Am.  292. 
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(D)   QUALIFTCATION. 

[See  1.  Election  Cases,  (BB).] 
(a)  PernnaL 

Upon  an  appeal,  under  6  &  7  Vict  c.  18. 8.  60, 
against  a  decision  which  the  party  objected  to  de-> 
elined  to  support,  whereupon  the  town  clerk  of  tho 
borough  was  made  respondent,  no  one  appearing  on 
the  hearing  of  the  appeal  to  support  the  decision, 
the  Court  reftised  to  give  judgment  for  the  appel- 
lant, without  hearing  an  argument  on  his  behald 

In  Noyember  18&  A  was  appointed  by  the  post* 
master  general  to  carry  letters  and  receive  the  post^ 
age  due  on  them,  which  office  he  resigned  in  March 
1844: — Held,  that  not  having  been  entitled,  under 
22  Geo.  8.  c.  41.  s.  1,  to  vote  on  the  last  day  of  July 
1844,  his  name  ought  to  have  been  expunged  from 
the  list  of  Toters  for  a  borough,  under  6  &  7  Viet 
0. 18.  B.  40.  Cooper  t.  HarHt,  Justin* stwte,  14  Law  J, 
Rep.(N.s.)C.P.72;  1  Bar.  &  Am.  S57. 

A  collector  of  window  duties  appointed  by  the 
commissioners  who  are  commissioners  of  land  tax, 
under  43  Geo.  8.  c  99,  and  c.  161,  is  entitled  to  vote 
at  tbe  election  of  members  of  parliament,  under  22 
Geo.  8.  c.  41. 8.  2.  Dyer  ▼.  Oough,  14  Law  J.  Rep, 
(N.S.)  C.P.  81 :  1  Bar.  &  Am.  868. 

A  clerk  to  a  reeeiying  inspector  of  taxes  appointed 
under  the  1  &  2  Will.  4.  c.  18.  s.  2,  sn^sh  clerk  being 
employed  in  receiving  the  window  duties,  is  not 
disfranchised  by  the  22  Geo.  3.  c.  41.  s.  1.  Cooper  t. 
IlarrU,  1  Bar.  &  Am.  512. 

(b)  In  Cmmiiee. 

A  lessee  of  seTeral  houses  (all  situated  within  a 
borough)  for  the  residue  of  a  term  of  not  less  than 
sixty  years,  is  entitled  to  vote  for  the  county  (under 
2  Will.  4.  e.  45.  s.  20),  though  one  of  such  houses 
Is  of  sttffloient  value  (lOL  per  annum)  to  confer  a 
vote  for  the  borough  (uhder  s.  25),  if  the  remaining 
bouses  are  each  of  less  than  10/.  annual  value,  but 
collectively  of  more.  Webby,  the  Overteert  of  Bir- 
mingham, IS  Law  J.  Rep.  (N.e.)  C.P.  57;  1  Bar. 
&  Arn.  20. 

To  entitle  an  occupying  tenant  to  vote  at  a  county 
election,  under  2  Will.  4.  c.  46.  s.  20,  and  6  Vict 
0, 1 1.  i.  78,  he  must  be  liable  to  a  single  yearly  rent 
of  not  less  than  50/.,  pavable  to  one  landlord.  Oadsby 
V.  Barrow,  1 4  Law  J.  Rep.  (k.s.)  C.P.  51 ;  1  Bar.  & 

Am-  288. 

hy  letters  patent  88  EUe.  the  trustees  of  an  alms- 
houM  were  empowered  to  appoint  and  remove 
f  wnnty-four  poor  men  as  often  as  to  them  it  should 
$Piim  /lt:-H(*ld,  that  the  appointees  under  this 
powfir  did  not  take  an  esUte  for  life,  their  removal 
Mufi  at  ihe  discretion  of  the  trustees,  and  there<^ 
foftt  ihni  tht^y  rould  ttot  vote  for  the  county.  Daoh 
f.  fTttttdlngtfm,  14  Lsw  J.  Rep.  (w.s.)  C.P.  45;  1  Bar. 

ft  Arn.  2m 

II  honpital  U  a  fr^hold  building,  divided  into 
ftttmt*  I  fnvh  room  is  of  the  annual  value  of  4/.,  and 
U  \iiUith\t*A  by  «  bedesman,  who  is  appointed  to  it  by 
U,  iUti  h«)r  mala  of  the  original  founder,  or  by  cer- 
fulfi  »»lli««r«,  No  deed,  or  charter,  or  inrolment,  or 
\t>W'n  i»al«rit  of  the  hospital  exists,  nor  any  com- 
fwm  •♦«!,  »nit  the  hospital  is  governed  by  certain 
fMlM,  wii^»  A  »»•  ^^^'f  (o'  ^^^^"  there  is  a  printed 
hfWf)  i  «>•*•»«*  ruins  mfsr  to  certain  feoffees  and  their 
)m'U,  Uti  MOMP  «ro  known.    By  one  of  the  rules  no 


one  is  to  be  admitted  who  is  leprous  or  t  druskni 
ftc.  I  and,  hy  another,  any  ono  falling  iato  tbae 
infirmities  or  vices  is  to  be  displaced.  No  instuee 
has  occurred  of  a  bedesman  once  appointed  hsraig 
beendi8placed:-^Held,  thatthebarristerwssjaslifiei 
in  point  of  law,  and  vras  warranted  by  the  tuto,  ia 
presuming  that  the  hospital  had  a  legt\  foaadatioa, 
not  investing  the  claimants  with  a  eorponte  espfr* 
city. 

Held,  also,  that  the  bedesmen  were  each  enlidcd, 
to  an  equitable  freehold,  conferring  upen  thcsi  the 
county  firanchise.  Simpeon  v.  IFiOiafea,  14  Lav  J. 
Rep.  (h.8.)  C.P.  49 ;  1  Bar.  &  Am.  806. 

By  the  statute  7  &  8  Will.  8.  c  25.  s.  7.811  osn- 
veymnoes  in  order  to  multiply  votes,  or  split  ind 
divide  the  interest  in  any  house,  &e.  amoag  sewnl 
persons  to  enable  them  to  vote  at  the  election  of 
members  to  serve  in  parliament,  are  dedared  to  te 
void. 

In  order  to  render  a  conveyaaee  void  under  tUi 
atatnte,  the  vendor  must  be  privy  to  the  illegal  is- 
tention  of  the  vendees. 

Qnaro — Whedier  the  statute  applies  to  a  om 
where  the  object  of  the  conveyaaee  was  to  aioltipiy 
votes,  and  was  known  to  the  vendor  and  vendees, 
but  where  there  waa  a  bond  Jlde  oonveyaaee  from 
the  one  to  the  other.  Marekaii  v.  Bovsa,  14  Lsvi. 
Rep.  (n.8.)  C.P.  129  ;  1  Bar.  ft  An. 445. 

Certain  persons  subsoribed  money  and  boog^ 
land,  which  was  conveyed  absolutely  to  tmsteei,  in 
order  to  build  a  ftilling  mill  This  waa  aftereaidi 
built  by  them,  when,  by  a  partnenhip  deed,  it  est 
declared,  that  the  trustees  should  stand  sdsed  te 
permit  the  subscriben  to  cany  on  tiie  fiilliBg  trade; 
and  that  the  mill  should  be  deemed  pevnoal  nd 
not  real  estate,  and  should  be  hM  in  trust  CortheB, 
their  executors,  administrators,  and  assigns,  as  part 
of  their  partnenhip  stock  in  tradew  The  tniteei 
had  powen  of  mor^aging,  and  the  trade  was  oon- 
inenced.  Each  shareholder  used  the  mill  ibv  ihlling 
his  cloth ;  other  persons  were  pennitted  to  do  so  ^ 
the  committee  of  maaagement,  for  hire.  Eadi  m- 
son  was  debited  iu  account  with  Ae  prioe  ef  ftiUiif 
the  cloth  he  sent,  and  if  he  had  fuled  more  than 
the  share  he  was  entitled  to  of  the  profits,  inehidiag 
the  work  done  for  the  partners,  he  wasliaUe  lepsf 
it,  and  this  was  distributed  among  the  otiMr  psneni : 
— Held,  upon  appeal,  that  theBharebelderi,anda« 
the  trustees,  were  entitled  to  votes  for  this  piopeiCf, 
and  that  for  elective  purposes  it  must  be  hisld  to  be 
real  property.  Baxter  v.  Newman,  14  Law  i.  Bep. 
(K.a.)  C.P.  198 ;  1  Bar.  8c  Am.  4«3. 

A  conveyed  certain  estates  totruatoes,  fornsia; 
taining  a  hospital  according  to  oertaan  *'esnsiin- 
tions.''  These  Ooastitations  otdsSned  that  thus 
were  to  be  twenty  inmates  of  the  hospital ;  Aattle 
rents  of  the  said  estates  were  to  be  paid  into  the 
treasury  of  the  hospitid;  and  the  govsine^  Ac 
were  to  pay  out  of  the  monies  in  the  trfssmy  tie 
sum  of  2e,  6d.  per  week  to  each  inmate,  and  abe  a 
certain  quantity  of  coals  and  clothing,  tiid  wliea- 
ever  the  fund  in  the  treasury  exeee&d  IDOL  the 
surplus  was  to  be  distributed  among  the  ionstflSi 
By  a  subsequent  local  act  of  parliament  it  vas 
enacted,  that  instead  of  such  surplus  wftnues  being 
so  distributed,  the  trustees  should  be  empowcsed, 
from  time  to  time,  to  add  as  many  more  poasioiwn 
(or  inmates)  as  llie  revenues  of  the  hospital  wooU 
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iHoVi  and  to  vary  their  wetUy  lUpend  as  tiMy 
abeald  thiak  reqiiiaitei  so  that  aQch  itipend 
shoold  at  no  time  be  reduced  below  S#.  6d,  per  week. 
Each  pensioner  had  received,  for  tome  time  past» 
the  sum  of  10«.  per  week  as  a  stipend.  The  revis- 
kg  barrister  found,  that  if  the  pensioners  were 
entitled  to  no  more  than  St.  6d.  per  week  each,  the 
stipend  waa  not  sufficient  in  value  to  confer  the 
franchise:  — Held,  that  the  pensioners  were  not 
entitled  to  more  than  8s.  6d,  per  week  each. 

Stmbh^-^r  £rJs,  J.— That  they  had  no  eqnit* 

table  estate  in  land. 

Where  rent  arises  from  estates  in  two  counties, 

mmkle,  that  it  may  be  a^HNrtioned,  in  order  to 

SMiPTtiin  the  amount  arising  from  each.  Aabmore  ▼• 

£«st,lfiar.&  AnL554. 

(c)  In  Bwough$, 

A  cowhouse  or  stable,  being  a  substantial  build" 
ing^  suitable  ibr  the  purpose  for  wfaieb  it  was 
elected,  and  conveniently  placed  for  the  occunation 
of  a  party's  land,  is  a  building  within  2  Will.  4, 
Ci  45.  s.  27,  th«  occupation  of  which  is  sufficient  to 
confer  the  franchise.  Pe$le  ▼.  HimUm,  1  Bar. 
&  Ara.  14. 

A  factory,  four  floors  in  height,  was  let  off  to 
several  penoos  for  the  purpose  of  cotton-spinning 
each  exclusively  occnpying  and  having  the  key  of 
the  door  of  one  room,  which  waa  a  separate  por- 
tion of  the  factory,  and  in  which  each  had  his  own 
i|H0Ding  machine  worked  by  one  steam-engine  pro- 
vided by  Uie  landlord: — Held,  first,  that  each  of 
these  rooms  was  *'  a  building**  within  section  27. 
of  2  Will.  4.  e.  45,  conferring  the  right  of  voting 
upon  its  occupier :  secondly,  that  each  occupier  had 
the  '^excluaive''  occupation  required  by  that  sec- 
tioD. 

Where  a  poor>rato  is  in  such  a  form  that  the 
Dame  of  the  occupier  appears,  the  premises  for 
which  he  is  rated,  the  rateable  value  thereof,  and 
the  amount  of  the  rale,  this  is  a  sufficient  rating 
within  the  above  statute,  although  several  occupiers 
of  the  premises  are  nanied  in  the  rate,  and  the  rate 
does  not  specily  what  portion  of  the  premises  is 
held  by  ea^,  nor  the  rateable  value  of  the  portion, 
nor  the  portion  of  the  rate  which  is  paid  by  each. 

Where  part  of  the  rate  had  been  foregone  because 
part  of  the  premises  was  empty,  and  the  remainder 
had  been  paid  by  the  landlords,  who  were  also  occu- 
piers of  pert  of  the  premises : — Held,  first,  that  it 
wu  not  necessary  that  the  whole  of  the  rate  ahould 
have  been  paid ;  secondlv,  that  the  payment  by  the 
joint  ooeupien,  the  landlords,  was  a  payment  by 
eaeh  occupier.  Wright  v.  Hu  Toum  Clerk  of  Stock- 
ftrty  U  Law  J.  Bep.  (n.8.)  C.P.  60;  1  Bar.  & 
Am.  89. 

J  B,  as  master  ropemaker  in  the  Dockyard  at 
ChaAam,  occupied  a  house  (as  his  residence)  within 
the  Dockyard,  belonging  to  the  Commissioners  of 
the  Admiralty.  He  paid  no  rent  in  money  for  it, 
but  had  it  as  part  remuneration  for  his  services;  no 
part  of  it  was  used  for  public  purposes,  the  office 
at  which  he  performed  his  public  services  being  at 
a  distance.  If  he  had  not  had  the  house  he  would 
have  had  an  allowance  for  a  house,  in  addition  to 
his  salary : — ^Held,  that  he  occupied  the  house  in 
question  ta  tenant,  within  the  meaning  of  2  Will. 
4.  c.  45.  s.  27. 


J  B  was  rated  to  the  poor-rptos  and  assessed 
taxes,  in  respect  of  the  house  in  question,  and  they 
were  paid  for  him  by  the  Commissioners  of  the  Ad- 
miralty, as  part  remuneration  for  his  services : — 
Held,  that  this  wss  a  payment  of  rates  and  taxes  by 
J  B  within  the  stat  2  Will.  4.  c.  45.  s.  27 ;  and  that 
he  was  entitled  to  be  registered  as  a  voter  for  ihe 
borough  in  respect  of  his  occupation  of  the  house. 
Uugket  V.  the  Ooerutrt  qf  Chaiham  (Burton's  vote.) 
Aims  V.  SaiM  (Parker's  vote.)  Same  v.  the  Overtemrw 
qf  GilUnghum  (Brock's  vote.)  Same  v.  the  (herteers 
i/  Chatham  (Smith's  vote.)  13  Law  J.  Rep.  (v.8.) 
,   CJ'.44;  1  Bar.  &  Am.  61. 

Where  an  officer  iu  the  employmejU  of  govern- 
ment is  required  to  occupy  a  bouse  belonging  to 
ai)d  selected  by  government,  with  a  view  to  the  more 
efficient  performance  of  his  duties  as  such  officer, 
jpAyiog  no  rent  for  such  bouse,  this  is  not  an  occu- 
pation by  him  aa  tenant,  within  the  meaning  of 
2  Will.  4.  c  45,  8.  27. 

Sembk'^bjf  Maule,  J. — In  appeals  from  the  de- 
cisions of  revising  barristers,  the  Court  is  confined 
to  the  questions  of  law  raised  by  the  barristers  for 
the  opinion  of  the  Court  Dobeon  v.  Jones,  13  Law 
J.  Rep.  (n.8.)  C.P.  126 ;  1  Bar.  &  Am.  243. 

W,  a  freeman  of  the  borough  of  T,  resided  and 
carried  on  business  as  a  wine-merchant  at  G,  more 
than  seven  miles  finm  T.  His  wife  and  only  aer- 
vant  lived  at  0.  With  the  view  of  qualifying 
himself  as  a  voter  for  X,  he,  for  some  years,  paid 
a  friend  9d,  a  week  for  a  furnished  bed-room  within 
the  borough  of  T,  and  a  small  closet  (of  which  he 
had  the  key),  and  in  which  he  kept  some  wine 
samplea.  He  slept  in  this  bed-room  twelve  times 
between  January  and  July  1844,  when  at  X  on 
business,  but  never  took  his  meals  iu  the  house : 
— Held,  that  this  was  not  such  a  residence  aa  en- 
titled him  to  be  registered  as  a  voter  for  the  borough 
of  X.  fnuthoru  V.  Thomas,  14  Law  J.  Rep.  (n.8.) 
C.P.  38  ;  1  Bar.  &  Ara.  259. 

A  cow-house  or  stable,  substantially  built  of 
stone,  the  roof  tiled,  havins  a  door  with  a  lock  and 
key, — Held,  a  building  such  as,  under  the  2  WIIL  4. 
c  45.  B.  27t  entitled  the  owner  or  occupier  thereof  to 
vote  for  the  borough  in  which  it  was  situate.  IVhit' 
more  v.  tfte  Toum  CUrk  rf  Wenhck,  13  Law  J.  Rep. 
(N.8.)  C.P.  S6, 

A  building  used  aa  a  stable  and  cowhouse,  on 
the  ground-floor,  and  occupied  above  as  the  bed- 
room of  the  party  having  charge  of  the  cattle,  is  a 
house  within  the  meaning  of  .2  WiU.  4.  c.  45.  s.  27. 

Such  an  occupation  by  a  servant  appointed  by  an 
agent  of  the  master,  is  an  occupation  by  the  master. 

Xhe  Court  will  only  decide  upon  sndi  objections 
as  have  been  taken  before  the  revising  barrister ; 
and  therefore  refused  to  hear  an  objection  not  so 
taken,  that  the  residence  of  the  voter  was  insuffici- 
ently described,  ^mln  v.  Denton,  14  Law  J.  Rep. 
(N.8.)  C.P.  43  ;  1  Bar.  &  Am.  324. 

A  and  B  being  joint  tenants  of  a  building,  the 
name  of  A  was  omitted  from  two  of  the  j>oor- rates 
made  during  a  year,  but  inserted  in  a  third,  the 
overseers,  at  the  time  of  the  omission,  not  being 
aware  that  A  waa  a  joint  tenant,  although  the  first 
two  rates  had  been  paid  by  A  himself  to  the  col- 
lector ; — Held,  that  the  omitted  party  had  not  been 
*'  bond  fide  called  upon  to  pay,  in  respect  of  the  pre- 
mises, all  rates"  made  for  the  relief  of  the  poor. 
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within  the  meaning  of  6  Vict  c.  18.  s.  75.  Most  t. 
the  Optrseert  <4  ^-  Mory^  LichfUJd^  14  Law  J.  Rep. 
(v.*.)  C.P.  66 ;  1  Bar.  &  Am.  330. 

A  person  renting  two  upper  floors  in  a  house,  at 
a  rent  exceeding  10^  per  annum,  of  which  the  laud- 
lord  occupies  the  ground  floor  as  a  shop,  and  resides 
with  his  family  in  the  house,  has  not  such  an  occu- 
pation as  entides  him,  under  2  Will.  4.  c  45.  s.  27, 
to  a  vote  in  respect  of  it,  in  a  borough ;  although 
he  has  been  rated  with  bis  landlord,  and  has  bad 
the  ezolusiTc  occupation  of  the  floors,  and  the  keys 
of  the  rooms,  and  also  had  a  latch-key  to  the  street- 
door  ;  but  this  was  sometimes  fastened  by  a  lock  of 
which  he  had  no  key,  and  upon  these  occasions  he 
had  entered  the  house  through  the  shop.  PitU  ▼. 
SmtdUff,  14  Law  J.  Rep.  (n.s.)  C.P.  73 ;  1  Bar.  & 
Am.  344. 

A  person  occupied  exclusively  two  rooms,  of 
which  ha  had  the  key,  at  a  rent  exceeding  lOL  per 
annum,  in  a  house  within  a  borough,  the  rest  of 
wbioh  was  separately  occupied  by  other  parties. 
There  was  a  common  street-door  to  the  house,  of 
which  each  occupier  had  a  key:  the  landlord  did 
not  reside  on  the  premises : — Held,  that  the  occu- 
pant had  a  sufficient  occupation  to  confer  a  vote  for 
the  borough.  Scon  v.  Huggttt,  14  Law  J.  Rep.  (n.8.) 
C.P.  74 1  1  Bar.  &  Am.  355. 

A  person,  who  had  a  right  to  vote  in  a  borough 
M  an  inhabitant  householder,  or  in  the  like  capacity 
at  the  time  of  the  passing  of  the  statute  2  Will.  4. 
c  45,  if  he  cease  to  be  an  inhabitant  householder, 
or  voluntarily  abandon  his  qualification,  cannot  ob- 
tain a  right  to  vote  again  under  the  exception  in 
section  33,  in  respect  of  such  qualification,  but  is  in 
the  same  situation  as  to  acquiring  the  elective  fran- 
chise as  a  stranger. 

In  the  borough  of  N  every  person  who  had  been 
an  inhabitant  householder  for  six  months  next  before 
the  day  of  election  was  at  the  time  of  the  passing 
of  2  Will.  4.  c.  45.  entitled  to  vote.  K  was  thus 
entitled,  but  in  the  beginning  of  October  1832 
ceased  to  be  an  inhabitant  householder  for  fourteen 
weeks : — Held,  that  he  could  not  afterwards  regain 
this  franchise  by  becoming  an  inhabitant  house- 
holder. Jeffr^ffV,  KUeheuer,  14  Law  J.  Rep.  (k.b.) 
C.P.  75  (  1  Bar.&Arn.859. 

A  party's  qualification  was  inserted  on  the  house- 
holder's list  for  a  city  as  "  bouse."  It  appeared  that 
the  building  in  question  was  calculated  for  a  dwell- 
ing-house,  had  once  been  inhabited  as  such,  was 
divided  into  apartments,  and  was  used  partly  for 
warehousing  gCNods,  partly  for  a  sale-room,  and  partly 
for  workshops,  but  was  not  inhabited: — Held,  that 
it  was  rightly  described  on  the  Ibt  as  "house." 
DaiiUl  V.  OmUting,  14  Law  J.  Rep.  (m .a.)  C.P.  70 ;  1 
Bar.  &  Am.  380. 

When  an  occupier's  name  is  omitted  from  a  rate, 
it  is  enacted,  by  2  Will.  4.  c.  45.  s.  30,  that  he  may 
claim  to  be  rated ;  and  upon  this,  and  his  paying 
the  rates  due,  the  overseers  are  to  put  his  name  on 
the  rate  for  the  time  being,  and  in  case  of  their  neg- 
lect, he  shall  "  be  deemed  to  have  been  rated,  in 
respect  of  the  premises,  from  the  period  at  which 
the  rate  shall  have  been  made,  in  respect  of  which 
he  shall  have  so  claimed  to  be  rated": — Held,  that 
a  claim  so  made  only  applies  to  the  existing  rate, 
and  that  an  occupier  must  renew  his  claim  to  be 
rjted,  whenever  a  fresh  rate  is  published  omitting 


his  name.  Wamaey  v.  Perltku^  imtiietm  ^UAt§ 
md  Others,  14  Law  J.  Rep.  (n.s.)  C.P.  59 ;  1  Bar. 
&  Am.  402. 

Where  a  party  occupied  a  floor  in  s  Hodm,  and 
had  a  key  to  the  outer  door,  whieb  was  kept  doaed, 
the  landlord  occupying  and  residing  in  another  put 
of  the  house, — Held,  that  the  party  did  not  occupy 
the  house  as  owner  or  tenant  within  the  measiog 
of  2  Will.  4w  c  45.  s.  27,  so  as  to  entitle  him  to  the 
borough  franchise.  Wmtey  v.  Perkwa,  intkecmrf 
mu  and  Otken,  14  Law  J.  Rep.  (m.8.)  C.P.75  ;  1  Btr. 
&  Am.  409. 

The  occupier  of  several  houses,  warehosiei, 
counting  houses,  shops,  or  other  buildings,  no  one 
of  which  is  of  the  yearly  value  of  loL  bat  the 
aggregate  vearly  value  of  which  exceeds  that  sod, 
is  not  entitled  to  vote  for  members  of  parliament  m 
a  borough,  under  2  &  3  Will.  4.  e.  45.  s.  27.  Dm- 
Jnwtt  V.  Fielder,  14  Law  J.  Rep.  (n.8.)  C.P.  126; 
1  Bar.  &  Am.  439. 

(E)  Practtcx. 
[See  DoUon  v.  Jtmea,  and  Ntmn  v.  DeaJoe,  (D)(r), 

ante,  page  487.] 

(a)  Entry  qfjippeak 

The  Court  has  no  jurisdiction  to  hear  an  appeal 
from  the  decision  of  a  revising  barrister,  nnleo  a 
notice,  signed  by  the  appellant,  has  been  deUrered 
to  the  Masters  within  the  first  four  days  of  Micbad- 
mas  term. 

An  affidavit  made  by  the  clerk  to  the  sppellsBf  i 
attorney,  in  excuse  for  the  appellant  not  hariBg 
given  such  notice,  is  not  suchanoticeasisreqaind 
by  the  statute  6  Vict,  c  18.  ss.  62,  64.  AmUs  r. 
Topham,  13  Law  J.  Rep.  (N.a.)  C.P. 39;  1  Bar.& 
Arn.  1 :  8.P.  Simpton  v.  Wiikuimm,  Ibid. 

An  affidavit  by  the  clerk  of  the  attorney  to  the 
appellant,  stating  that  the  notice  had  not  been  lent 
with  the  appeal,  cannot  be  received,  as  sneh  notioe 
ia  required  to  be  signed  by  the  appellant  ^i^pM 
V.  H'iUmufm,  1  Bar.  &  Am.  3. 

The  Court  refused  to  allow  an  appeal  againit  the 
decision  of  a  revising  barrister  to  be  entered,  where 
the  barrister,  after  consenting  to  grantacaae  for  the 
opinion  of  the  Court,  and  directing  the  parties  to 
prepare  a  statement  of  facta,  died  without  affiiiog 
his  signature  to  the  case,  so  drawn  up,  and  signed 
by  the  appellant  and  respondent.  Nettkt9»  ▼• 
BurreU,  14  Law  J.  Rep.  (n.8.)  C.P.  87;  1  Bar. 
&  Am.  297. 

(5)  Delivery  1^  Paper  Books. 

In  an  appeal  from  a  revising  barrister  the  appel- 
lant is  to  deliver  copies  of  the  caae  to  the  two  senisr 
and  the  respondent  to  the  two  junior  judgea.  Jfkt 
V.  Waterhouse,  1  Bar.  &  Am.  8. 

The  Court  under  particular  circumstances  allowed 
the  paper- books  to  be  delivered  by  the  respondents 
nunc  pro  tunc  Cob/ille  v.  Wood,  and  CokfilU  t.  Ik 
Town  Clerk  of  Rochester,  1  Bar.  &  Am.  517. 

(e)  Appearance  qf  Parties, 

Where  the  appellant  appears  by  counsel,  but  do 
One  appears  for  the  respondent,  the  Court  will 
require  the  appellant  to  argue  the  case.  Gaep^  ^* 
the  Town  Clerk  qf  Cambridge,  1  Bar.  &  An.  3^7. 

Where  the  respondent  appears  but  the  appeUanl, 
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does  not,  the  decision  of  the  revising  barrister  will 
be  affirmed  with  costs,  unless  it  should  appear  that  a 
similar  point  is  involved  In  another  case  standing 
for  argument,  when,  temble^  that  the  Court  will 
snspend  their  judgment.  Bage  v.  Perkhu,  1  Bar. 
&  Am.  414. 

Where  neither  party  appears  the  case  will  be 
struclc  out  Wansey  v.  the  Overteert  rf  St.  Peter  le 
Poor,  1  Bar.  &  Am.  426. 

ijd)  Remitling  Case  to  Revising  Barritter, 
[See  Hitebiuu  v.  Brown,  ante  (B)  page  484.] 

The  Court  will  not  allow  a  material  omission  in 
the  statement  of  a  case  to  be  waived  by  consent, 
bat  will  send  the  case  to  be  re-stated.  Webb  v.  the 
Ooerseers  rf Birmingham,  IS  LawJ.Rep.(N.8.)  C.P. 
57 ;  1  Bar.  &  Arn.  5. 

"Wliere  the  revising  barrister,  in  the  statement  of 
facta,  drawn  up  by  him  for  the  opinion  of  this 
Coart,  on  appeal  from  his  decision,  has  omitted  a 
fact  deemed  material  by  one  of  the  parties,  this 
Court  has  no  power  to  remit  the  case  to  the  barrister, 
in  order  to  have  the  statement  of  the  fact  inserted. 
Hinton  v.  the  Town  Clerk  of  fVenlock,  14  Law  J.  Rep. 
(N.a.)  C.P.  87;  1  Bar.  &  Am.  257. 

Where  the  case  found  that  B  "stated"  certain 
matters,  it  was  remitted  to  the  revising  barrister 
upon  the  ground  that  it  stated  evidence  and  not 
factx.     Pitts  V.  Smedley,  I  Bar.  &  Arn.  344. 

Where,  in  a  consolidated  appeal,  the  barrister 
found  that  the  consolidated  cases  depended  upon  the 
same  point  of  law  as  that  decided  in  the  principal 
case,  the  Court  refused  to  remit  the  case,  in  order 
that  the  qualifications  of  the  parties  whose  cases 
were  consolidated  might  be  stated.  Hulchins  v. 
Brown,  I  Bar.  &  Arn.  545. 

(e)  Hearing  of  Case. 

In  an  appeal  from  the  decision  of  a  revising  bar- 
rister the  appellant  is  entitled  to  begin.  Webb  v. 
the  Overseers  of  Birmingham,  13  Law  J.  Rep.  (n.8.) 
C.P.  57 ;  1  Bar.  &  Am.  5. 

On  appeals  from  revising  barristers  the  Court 
will  hear  only  one  counsel  on  each  side.  Gadsby  v. 
IVarburton,  1  Bar.  &  Arn.  272. 

The  Court  will  not  allow  an  objection  to  be  insisted 
on  which  is  not  raised  by  the  case  submitted  by 
the  barrister.  Simpson  v.  Wilkinson,  1  Bar.  &  Arn. 
308. 

(/)  Costs. 

Where  the  Court  hears  only  one  side  the  success- 
ful party  is  entitled  to  costs,  allien  v.  House,  1  Bar. 
&  Am.  415. 

It  is  not  a  general  rule  that  the  successful  party 
]A  entitled  to  costs  where  the  Court  hears  only  one 
side.     fValker  v.  Payne,  1  Bar.  &  Arn.  541. 

{g)  Alteration  of  Register. 

Upon  the  reversal  of  a  decision  of  a  revising  bar- 
rister (whereby  the  name  of  a  voter  had  been  ex- 
punged), there  is  no  necessity  for  any  formal  order 
lor  the  alteration  of  the  register.  Peele  v.  Hinton,  1 
Bar.  &  Am.  14. 

(A)  Decisions  of  Committees. 
The  Court  will  not  receive  the  decisions  of  com- 
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mittees  of  the  House  of  Commons  as  authorities. 
Whithorn  v.  Thomas,  1  Bar.  &  Am.  262. 


3.  PRIVILEGE  OF  PARLIAMENT. 

It  is  irregular  to  sue  out  a  writ  of  capias  ad  satis* 
faciendttm  against  a  member  of  the  House  of  Com- 
mons, during  the  time  his  privilege  continues. 

And  it  makes  no  difference  that  the  party  at 
whose  instance  the  ca,  so*  is  issued,  declares  that 
the  writ  is  sued  out,  not  for  the  purpose  of  arrest- 
ing the  defendant)  but  in  order  to  ground  proceed- 
ings to  outlawry,  to  take  efiect  when  the  privilege 
shall  expire.  Cassidy  v.  Stewart,  10  Law  J.  Rep. 
(n.8.)  C.P.  57 ;  3  M.  &  G.  675 ;  4  Sc  (n.s.)  187. 

A  declaration  in  trespass  charged  the  defen- 
dant with  assaulting  plaintiff,  and  seizing  him,  and 
compelling  him  to  go  along  a  passage  to  a  room, 
and  imprisoning  him  for  the  space  of  two  hours, 
&c.,  without  reasonable  or  probable  cause.     Plea, 
that  before  and  at  the  time  when,  &c.  in  the  de- 
claration mentioned,  and  during  all  the  time  in  the 
declaration  and  plea  mentioned,  a  parliament  was 
holden  at  Westminster,  and  was  sitting ;  and  that 
shortly  before  the  said  time  when.  Sic,  certain  mat- 
ters came  on  to  be  discussed,  in  respect  of  which  it 
was  considered  necessary,  by  the  House  of  Com- 
mons, that  the  plaintiff  should  be  examined  at  the 
bar  of  the  House ;  and  thereupon,  and  to  procure 
his  attendance  at  the  bar,  before  the  said  time  when, 
&c.  it  was  ordered  by  the  House,  in  pursuance  of 
and  according  to  the  ancient  usages  and  privileges 
of  the  said  House  of  Commons,  and  the  law  and 
custom  of  Parliament,  that    the    plaintiff  should 
attend  the  House  of  Commons  forthwith,  of  which 
order  the  plaintiff,  before  the  time  when,  &c.,  had 
notice ;  that  the  plaintiff  did  not  nor  would  attend 
the  said  House,  but  wilfully  and  contemptuously, 
without  any  reasonable  cause  or  excuse,  wholly 
neglected  and  refused  to  do  so,  and  concealed  and 
absented  himself  for  the  purpose  of  avoiding  the 
attending  the  House,  of  all  which  premises  the  said 
House  had  notice;  that  thereupon,  in  order  to  com- 
pel his  attendance  at  the  liar  of  the  said  House  to 
be  examined,  &c.,  it  was  afterwards,  and  before  the 
time  when,  &c.,  ordered  and  resolved  by  the  said 
House,  according  to  the  ancient  usages  and  privi- 
leges of  the  said  House  and  the  law  and  custom  of 
Parliament,  that  the  plaintiff  should  be  sent  for 
and  brought  before  the  said  House  in  the  custody 
of  the  serjeant-at-arms  attending  the  said  House, 
and  that  the  Speaker  of  the  said  House  should  issue 
his  warrant  accordingly;   whereupon  the  Speaker 
of  the  said  House,  in  pursuance  of  the  order  and 
resolution  last  mentioned,  and  in  pursuance  of,  and 
according  to  the  ancient  usages  and  privileges  of 
the  House,  and  the  law  and  custom  of  Parliament, 
afterwards  and  before  the  said  time  when,  &c.,  in 
order  that  the  plaintiff  might  be  brought  in  the 
custody  of  the  serjeant-at-arms  of  the  said  House, 
before  the  said  House,  according  to  the  order  and 
resolution  last  mentioned,  for  the  purpose  aforesaid, 
M  by  his  warrant  in  that  behalf  duly  made,  after  re- 
citing therein  that  the  House  of  Commons  had  that 
day  ordered  that  the  plaintiff  should  be  sent  for  in 
the  custody  of  the  serjeant-at-arms  attending  the 
said  House,  did  require  and  authorize  the  serjeant- 
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at-arm*  then  attending  the  said  House  to  take  into 
custody  the  body  of  the  plain tiiT;  that  he,  the  said 
defendant,  was  then  the  serjeant-at-arms  attending 
the  said  House,  and  that  the  said  warrant  was  after- 
wards duly  delivered  by  the  said  Speaker  to  the 
defendant,  to  be  by  him  executed  in  due  form  of 
law,  by  virtue  of,  and  in  execution  of  which  said 
warrant,  the  defendant  afterwards,  at  the  time  in 
the  declaration  mentioned,  gently  laid  hands  on  the 
plaintiff  to  arrest  him,  and  did  arrest  him  by  virtue 
of  the  warrant,  and  did,  in  order  to  bring  the  plain- 
tiff before  the  said  House,  in  execution  of  and  in 
obedience  to  the  warrant,  force  and  compel  him, 
&c.,  justifying  the  trespasses: — Held,  first,  on  spe- 
cial demurrer,  by  Lord  Denman,  C.J.,  Coleridge, 
J.  and  Wightman,  J.,  dUtentiente  Williams,  J., 
that  the  warrant  set  out  in  the  plea  did  not  afibrd  a 
justification  to  the  defendant ;  and  secondly,  by  the 
first  three  learned  Judges,  that  the  warrant,  as  set 
out,  being  defective  per  m,  the  defendant  was  not 
at  liberty  to  incorporate  into  it  the  other  facts  stated 
in  the  plea  to  cure  its  defects. 

Held — per  IFiltiamSf  J, — that  the  recitals  in  the 
warrant  might  be  looked  at  to  explain  and  support 
the  mandatory  part  of  it,  and  that,  so  considered, 
the  warrant  furnished  a  justification  to  the  defen- 
dant Howard  v.  Gouet,  14  Law  J.  Rep.  (n.s.)  Q.B. 
367. 

Officers  of  the  House  of  Commons,  who  have  a 
warrant  of  the  Speaker  to  take  a  person  therein 
named,  although  they  may  have  a  right  to  enter 
his  house,  (having  been  peaceably  admitted,)  and 
to  search  the  house,  have  no  right  in  case  they  do 
not  find  him  to  remain  there  to  await  his  return : 
and  if  they  stay  several  hours  in  the  house  for  that 
purpose,  tney  are  trespassers  ab  initio. 

In  opening  a  case  a  plaintiff's  counsel  has  a  right 
to  refer  to  and  comment  on  an  act  of  parliament 
which  has  passed  since  the  transaction,  which  is 
the  subject  of  the  action,  as  it  may  go  to  shew  what 
the  law  was  before  the  passing  of  the  act,  but  he 
has  no  right  to  state  what  occurred  in  the  progress 
of  the  act  through  the  houses  of  parliament,  such 
as  that  counsel  were  heard  against  its  passing,  be- 
cause he  would  not  be  entitled  to  go  into  evidence 
of  such  facts. 

Although  where  a  fact  is  admitted  as  to  one  issue 
on  the  record,  and  denied  as  to  another,  the  admis- 
sion on  the  one  issue  is  not  evidence  on  the  other ; 
yet  if  the  jury  find  both  issues  for  the  plaintiff  they 
may  in  estimating  the  damages  on  the  whole  case 
tske  into  their  consideration  what  appear  on  the 
whole  case  to  be  tl\^e  real  facts  of  it  Ibid.  Car.  &  M. 
380. 


PARTIES  TO  SUITS. 

[See  Account,  in   Equity  (B),  (b)  Necessary 

Parties.] 

(A)  Necessary  Parties. 

(B)  Unnecessary  Parties. 

(C )  Joinder  of. 

(D)  Dismissal  of. 

(E)  Objections  as  to. 


(A)  Necessary  Parties. 

[Bignold  V.  Audhmd,  4  Law  J.  Dig.  419;  11  Sim. 
23.  Mangles  v.  the  Grand  Cofliery  Dock  CmpoMy, 
4LawJ.Dig.413;  10  Sim.  519.] 

By  the  practice  of  the  Court  of  Exchequer,  tbe 
Attorney  General  had  not  the  privilege  of  niing 
any  one  or  more  persons,  jointly,  or  jointly  tnd 
severally,  indebted  to  the  Crown,  at  his  discretion. 

The  same  rule  as  to  parties  must  be  applied  m  i 
creditors'  suit,  between  the  Crown  and  penons 
jointly,  and  jointly  and  severally,  indebted  to  the 
Crown,  as  between  subject  and  subject 

In  an  information  for  the  payment  of  l^cj 
duty,  whether  all  the  executors  living,  and  the  re- 
presentatives of  such  as  may  be  dead,  are  neocssiry 
parties,  qtuere.  The  Attorney  General  v.  A^iet, 
11  Law  J.  Rep.  (m.s.)  Ch.  329. 

The  executors  of  a  testator,  three  days  after  Iiii 
death,  paid  a  sum  of  money,  part  of  the  teststn'i 
estate,  to  B,  in  satisfaction  of  an  alleged  claim  bj 
B,  on  the  testator.  B  had  full  notice  that,  by  w 
doing,  the  executors  were  acting  hastily  snd  im* 
providently,  and  not  in  the  discharge  of  their  doty: 
— Held,  that  in  a  suit  by  a  person  interested  voia 
the  will  of  the  testator,  for  the  administration  of  the 
estate  of  the  testator,  B  might  be  made  a  pirty, 
without  any  allegation  of  collusion  or  insolvencj. 

A  person  appointed  by  the  will  of  a  testator  recei?er 
of  his  real  estate,  witi?  a  salary,  is  a  proper  party  to 
a  suit  for  the  administration  of  that  estate.  Cmtett 
V.  Bell,  1 1  Law  J.  Rep.  (m.s.)  Ch.  401 ;  1 Y. &  ColL 
C.C.669. 

In  a  suit  to  administer  a  will,  under  which  two 
classes  of  persons  claimed  to  be  interested,  the 
plaintiff  (the  father  of  one  class,  and  the  grand&ther 
of  the  other,)  stated,  and  several  of  the  defeodaots 
admitted,  that  all  the  members  of  the  two  classes 
were  before  the  Court: — Held,  that  the  Coiirt 
would  not  declare  the  right  without  a  previoos  in- 
quiry before  the  Master,  whether  all  the  membeR 
of  each  class  were  before  the  Court. 

The  same  rule  holds,  where  the  memben  of  a 
class  seek  distribution  among  themselves;  the 
Court  must  be  satisfied  by  evidence  that  all  the 
members  of  the  class  were  before  the  Court  Hie 
correctness  of  the  case  of  Caldecott  v.  Caldeeott  im- 
pugned. Hawkine  v.  Hawkins,  1 1  Law  J.  Rep.  (xj.) 
Ch.  428;  1  Hare,  543. 

An  uncertificated  bankrupt  isnotabletomsintaina 
suit,  without  making  his  assignees  parties.  Lantmr 
V.  Holeombe,  12  Law  J.  Rep.  (M.S.)  Ch.  87t ;  afiim- 
ings.  c.  11  Sim.  71. 

The  rule,  that  in  a  suit  against  a  corporation,  aa 
ofilcer  of  the  corporation  may  be  made  a  defendant, 
for  the  purpose  of  obtaining  a  discovery  of  boob 
and  documents  upon  oath,  applies  whether  the  bill 
be  for  relief,  or  for  discovery  merely;  and  the 
plaintiff  may,  upon  the  same  rule,  make  sevenl 
officers  of  tne  corporation  defendants,  for  a  like 
purpose.  Glascott  v.  the  Governor  tmd  Omp^fV 
the  Copper  Miners  of  England,  10  Law  J.  Rep.  (na) 
Ch.  30;  11  Sim.  305. 
»  The  30th  Order  of  August  1841  does  not  apply 
to  a  case  in  which  the  equitable  interest  only  is 
vested  by  devise  in  A  and  B  in  trust  to  seOt 
although  they  are  empowered  to  give  discbaiges 
for  the  proceeds.     Turner  v.  Hind,  1 2  Sim.  414. 
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The  30th  Order  of  August  1841,  enabling  trus- 
tees who  are  competent  to  sell  and  g^ve  discharges 
to  represent,  in  a  suit,  the  persons  beneficially  in- 
terested, does  not  apply  where  the  trustees  have  uo 
present  discretionary  power  of  sale. 

The  32nd  Order  of  August  1841,  enabling  a 
plaintiff  to  proceed  against  one  or  more  persons 
severally  liable  either  as  principals  or  sureties,  does 
nut  apply  where  there  is  one  principal  and  one 
surety.  Two  persons  liable  in  different  characters 
most  both  be  made  parties.  Lloyd  v.  Smthf  12  Law 
J.  Rep.  (n.8.)  Ch.  467  ;  13  Sim.  457. 

Some  of  the  plaintiffs,  who  had  an  equitable  in- 
terest only  in  the  property  in  question,  mortgaged 
their  Interests  pending  the  suit: — Held,  at  the 
hearing,  that  the  mortgagee  was  a  necessary  party. 
Solowum  V.  Solomon^  18  Sim.  516. 

The  plaintiff  being  a  shareholder  in  a  banking 
company,  which  bad  ceased  its  banking  operations, 
filed  a  bill  against  the  public  officer  and  directors 
of  the  company,  praying  that  an  account  of  the 
transactions  of  the  company  might  be  taken,  so  as 
to  ascertain  the  plaintifiPs  share  of  the  profits  and 
in  the  capital  of  the  company,  and  that  such  share 
might  be  set  off  against  what  was  due  from  him  to 
the  bank: — Held,  upon  demurrer  for  want  of  par- 
ties, that  the  bill  in  effect  prayed  a  dissolution  of 
partnership,  which  could  be  had  only  in  the  pre- 
sence of  all,  and  not  part  of  the  members  of  the  com- 
pany. Alrraham  v.  Hannatf,  13  Law  J.  Kep.  (n.&) 
Ch.18;  13  Sim.  581. 

If  a  person  entitled  to  an  annuity  payable  out  of 
the  testator's  personal  estate  and  the  proceeds  of  the 
sale  of  his  real  estate,  files  a  bill  for  the  administra- 
tion of  the  whole  of  the  testator's  property,  all  the 
other  annuitants  and  legatees  must  be  made  parties, 
notwithstanding  the  receipts  of  the  trustees  are  made 
sufficient  discharges.   Miller  ▼.  Huddleston,  13  Sim. 

467. 

The  Court  will  not  decree  a  general  account  and 
administration  of  assets,  in  a  suit  in  which  the  de- 
ceased is  represented  by  an  administrator  ad  litem 
merely.     Crt^t  v.  Waterton,  13  Sim.  653. 

The  Court  will  not  make  a  decree  in  a  suit,  re« 
lating  to  a  wife's  property,  to  which  the  wife  is  a 
party,  but  the  husband  not  on  the  record,  even  with 
the  consent  of  all  the  other  parties  to  the  suit. 
fieaUs  ▼.  SpeneeTf  1 3  Law  J.  Rep.  (n.b.)  Ch.  67 ; 
2  Y.  &  ColL  C.C.  651. 

A  party  who  had  the  whole  of  the  beneficial  inter- 
est, but  not  the  legal  estate,  in  some  freehold  pro- 
per^, contracted  to  sell  it,  but  died  before  the  sale 
was  completed.  To  a  bill  for  specific  performance 
filed  by  his  personal  representative  against  the  pur- 
chaser, the  heii-at-law  of  the  vendor  was  held  to  be 
a  necessary  party.  Roberts  v.  Marchani,  13  Law 
J.  Rep.  (n.8.)  Ch.  66;  i  Ph.  370;  affirming  s.c 
1  Hare,  547. 

A  creditors'  suit  was  instituted  by  A,  a  specialty 
creditor,  and  B,  a  simple  contract  creditor  of  a 
debtor  deceased,  and  a  decree  made  in  it.  A  died, 
and  B  declined  to  go  on  with  the  suit  A  supple- 
mental suit  was  instituted  by  the  representatives  of 
Af  to  which  B  was  made  a  party,  and  the  usual 
decree  in  a  supplemental  suit  was  made  in  it.  B 
afterwards  died: — Held,  that  the  representatives  of 
B  were  necessary  parties  to  the  suit  fVilliams  v. 
JoneSf  13  Law  J.  Rep.  (n.s.)  Ch.  64. 


A  bill  was  filed  by  A,  on  behalf  of  himself  and 
all  other  persons  (except  the  two  defendants)  who, 
at  the  time  of  the  dissolution  of  a  club,  were  then 
living,  and  the  personal  representatives  of  such  of 
them  as  were  dead.  The  defendants  were  two  of 
several  members  of  the  club  committee,  and  were 
chained  by  the  bill  with  having  wasted  and  misap- 
plied part  of  the  assets  of  the  club,  and  retained  the 
remainder,  and  that  they  refused  to  account  to  the 
plaintifi)  or  the  other  members  of  the  club  for  the 
same.  The  bill  alleged,  amongst  other  things,  that 
the  plaintiff^  and  several  other  members  of  the  club, 
made  specific  contributions  of  1 3/.  each,  in  payment 
of  the  debts  of  the  club,  and  subscribed  monies  on 
the  formation  of  the  club  towards  the  purchase  of 
furniture  for  it,  which  furniture  the  defendants  had 
sold,  and  refused  to  give  any  account  thereo£  The 
bill  stated,  that  an  indenture  had  been  executed, 
by  which  the  plaintiff  was  to  stand  possessed  of  the 
lease  of  the  club-house  and  the  furniture,  &c.  for 
the  use  of  the  club,  and  upon  further  trust,  if  neces- 
sary, to  sell  the  same,  and  thereout,  in  the  first 
place,  pay  the  sums  contributed  by  the  plaintiff  and 
certain  other  members  of  the  club,  and  also  the 
monies  advanced  for  the  purchase  of  the  furniture, 
&c  for  the  use  of  the  club.  It  was  sought  by  the 
bill  to  have  the  accounts  taken  against  the  defen- 
dants of  the  proceeds  of  the  furniture,  &c.  which 
had  been  sold  by  them,  and  to  have  payment 
thereof  to  the  bankers  of  the  club,  and  also  a  ge- 
neral account  of  the  assets  and  effects  of  the  club 
remaining  unrealized  and  undisposed  of,  and  of  its 
debts  at  the  time  of  its  dissolution ;  and  the  bill 
prayed  that  directions  might  be  given  for  satisfac- 
tion of  the  debts: — Held,  on  demurrer,  for  want  of 
equity  and  want  of  parties,  that  the  demurrer  for 
want  of  equity  was  not  sustainable ;  but  that  as  it 
appeared,  on  the  face  of  the  bill,  probable  that 
there  might  be  a  question  between  those  persons  on 
whose  behalf  the  bill  purported  to  be  filed,  viz. 
whether  the  contributors  of  the  funds  for  the  service 
of  the  club,  and  the  subscribers  to  the  furniture, 
were  entitled  to  a  priority  of  payment  over  the  ge- 
neral body  of  members,  the  demurrer  for  want  of 
parties  was  valid* 

Semble — the  bill  might  have  been  sustained 
against  the  defendants,  had  it  not  sought  a  final 
distribution  of  the  funds,  and  the  winding  up  of  the 
club.  Richardson  v.  Hastings,  13  Iiaw  J.  Rep.  (n.s.) 
Ch  129 ;  7  Bea.  301. 

The  trustees  of  a  turnpike  road  borrowed  a  sum 
of  money  from  AB,  on  the  security  of  the  tolls, 
and  they  assigned  to  him  such  proportion  of  the  tolls 
as  the  sum  advanced  bore  to  the  whole  principal 
money  advanced  on  the  credit  of  the  tolls : — Held, 
that  the  other  mortgagees  of  the  tolls  were  necessary 
parties  to  a  suit,  by  A  B,  against  the  trustees,  to 
obtain  payment  of  arrears  of  interest  out  of  the  tolls 
to  be  received.     Mellish  v.  Brooks,  3  Bea.  22. 

A  person  having  a  partial  Interest  in  a  real  estate 
which' was  subject  to  a  mortgage,  alleging  that  such 
partial  interest  had  been  fraudulently  acquired 
from  him  by  the  defendant,  who  had  also  got  from 
the  mortgagee  an  assignment  of  the  mortgaged 
interest,  filed  a  bill  for  relief,  in  respect  of  the  ^aud, 
and  for  a  redemption: — Held,  that  all  the  persons 
interested  in  the  equity  of  redemption  were  neces-' 
sary  parties  to  the  suit 
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A  person,  partially  interested  in  an  estate,  mav 
maintain  a  suit  to  set  aside  a  conveyance  of  such 
interest  fraudulently  obtained  from  him,  without 
making  the  other  persons  interested  in  the  estate 
parties.    Henley  v.  Stone,  3  Bea.  $55. 

A  purchased  a  leasehold  of  B,  and  paid  the  pur- 
chase-money, hut  no  conveyance  was  executed.  A 
bequeathed  it  to  B  for  life,  with  remainders  over. 
A's  executor  files  a  bill  against  B  alone,  for  a  con- 
veyance of  the  property,  upon  the  trusts  of  the  wiU, 
not,  however,  seeking  to  recover  it  as  assets  for  the 
purposes  of  the  executorship : — Held,  that  the  other 
cestui  que  trusts  were  necessary  parties,  and,  sembU, 
that  such  a  suit  might  be  maintained.  Josling  v. 
Karr,  3  Bea.  494. 

Two  houses,  held  under  one  lease,  were  sold  in 
separate  lots,  and  it  was  stipulated  that  the  pur- 
chasers should  be  parties  to  each  other's  assign- 
ment : — Held,  that  the  purchaser  of  Lot  2.  was  not 
a  necessary  party  to  a  suit  for  specific  performance 
against  the  purchaser  of  Lot  1.  Paterson  v.  Long, 
5  Bea.  186. 

A  testator  bequeathed  to  A  a  legacy,  in  trust  for 
B,  for  life,  with  remainder  for  her  children.  A  and 
the  three  other  executors  transferred  the  legacy  in 
the  names  of  A  and  B ;  and  B,  having  survived  A, 
sold  it,  and  applied  it  to  her  own  use;  after  B's  death 
her  child  fileid  a  bill  against  the  representatives  of 
A  alone,  to  make  them  responsible  for  the  breach 
of  trust : — Held,  that  the  other  executors  and  the 
representatives  of  B  were  necessary  parties.  Perry 
V.  Knoif,  4  Bea.  179. 

Where  a  class  of  persons  entitled  is  numerous,  it 
is  a  question  of  convenience  whether  the  Court  will 
require  them  all  to  be  made  parties.  One  of  a  nu- 
merous class  of  residuary  legatees  permitted  to  sue 
on  behalf,  &c.,  in  the  absence  of  the  greater  portion 
of  them.     Harvey  v.  Harvey,  4  Bea,  215. 

A  clear  ascertained  fund  was  remitted  from 
abroad  by  an  executor,  to  a  person  in  England,  to 
distribute  between  the  legatees.  The  Court  deter- 
mined the  rights  of  the  legatees,  without  having 
a  legal  personal  representative  before  the  Court, 
the  consignee  being  a  party  to  the  suit.  ArtJtur  v. 
Hughes,  4  Bea.  506. 

A  suit  was  instituted  to  have  a  bill  of  exchange 
delivered  up,  on  the  ground  of  fraud,  and  to  restrain 
an  action  at  law,  commenced  thereon.  Pending  the 
suit,  the  plaintiff  In  the  action  recovered  and  ob- 
tained payment.  The  plaintiff  in  equity  having 
filed  a  supplemental  bill,  stating  these  facta,  and 
praying  a  repayment  and  indemnity ;  and  it  being 
stated  in  the  original  bill,  though  not  in  the  supple- 
mental bill,  that  the  plaintiff  at  law  was  a  trustee 
for  A  B  (a  defendant  to  the  original  bill)  and  for 
another  defendant : — Held,  that  A  B  was  a  necessary 
party  to  the  supplemental  bill,  and  that,  notwith- 
standing the  32nd  General  Order  of  August  1841. 
Pinkins  v.  PeUrs,  5  Bea.  253. 

One  of  two  sureties  who  had  joined  the  principal 
debtor  in  a  bond,  filed  a  bill  to  set  aside  the  trans- 
action, on  the  ground  of  fraud,  and  prayed  an  ac- 
count of  the  payments  of  the  bond: — Held,  that  the 
principal  debtor  and  the  co-surety  were  necessary 
parties,  notwithstanding  the  32nd  Order  of  August 
1841.  Allen  v.  Houlden^  12  Law  J.  Rep.  (n.b.) 
Ch.  181  ;  6  Bea.  148. 

In  a  suit  for  the  appointment  of  new  trustees, 


where  the  trust  fund  was  settled  to  A  for  life,  vidi 
remainder  to  the  persons  who  might  be  his  nextrof- 
kin  at  his  death,  the  persons  who  would  be  his  aext- 
of'kin,  if  he  were  then  dead,  are  necessary  parties. 
Wardle  y,  Har greaves,  11  Law  J.  Rep.  (M.8.)Cb. 
126  ;  B.  c.  WardU  v.  ClarUm,  1  Y.  &  Coll.  CC.  %L 

To  a  bill  brought  by  a  married  woman  agaiait 
her  trustees,  in  respect  of  her  separate  propeitj, 
the  husband  should  be  defendant  Tkorby  v.  Yaks, 
1  Y.  &  Coll.  C.C.  438. 

A  bill  brought  by  a  purchaser  for  the  spediic 
performance  of  an  agreement  to  sell  lot  A,  as  de- 
scribed in  the  particulars  of  sale,  was  resisted  by 
the  vendors  on  the  ground  (stated  in  their  answa}, 
that  by  an  arrangement,  to  which  the  plaintiff  vas 
a  party,  part  of  lot  A  as  described,  was  deducted 
from  that  lot  and  added  to  lot  B :— Held,  that  the 
plaintiff,  on  amending  his  bill,  and  putting  in  issue 
the  averment,  was  bound  to  make  the  purdiaaenof 
lot  B  defendants  to  the  suit     Mason  v.  FrwMn, 

1  Y.  &  ColL  C.C.  239. 

Although  a  defendant  disclaim  all  interest  in  the 
suit  at  the  bar,  and  his  disclaimer  is  entered  by  the 
registrar,  yet  the  Court  will  retain  him  on  the  re- 
cord, if  there  be  any  question  whether  he  has  docu- 
ments relating  to  the  suit  in  his  possessiob  whieh 
ought  to  be  delivered  up ;  and  an  inquiry  will  be 
directed  on  the  subject  Teed  v.  Carntiurt,  2 
Y.  &  Coll.  C.C.  31. 

Where  a  suit  has  become  abated  by  the  death  of 
a  plaintiff,  whose  right  devolves  to  his  lepreseDta- 
tives,  it  can  only  properly  be  revived  by  a  bill  to 
which  these  representatives,  the  other  plaintifi, 
and  all  the  defendants,  are  parties.  Csvc  v.  Ork, 
12  Law  J.  Rep.  (n.b.)  Ch.  156;  2  Y.  &  ColL  ac 
130. 

The  bill  contained  an  allegration  that  A  had  as- 
signed his  interest  to  C  for  the  benefit  of  the  cre- 
ditors of  A,  but  that  the  creditors  were  numerous, 
and  could  not  he  made  parties  without  great  incon- 
venience. It  appeared  on  the  production  of  tbe 
deed,  that  only  four  creditors  were  parties  to  it>- 
Held,  that  the  Court  had  not  discretion  under  the 
40th  Order  of  26th  of  August,  1841,  to  allow  the 
cause  to  proceed  without  these  four  creditors. 
Sayer  v.  Wagstaff,  12  Law  J.  Rep.  (k.s.)  Ch.  21d ; 

2  Y.  &  Coll.  C.C.  230. 

Qutfre— Whether  the  SOth  of  the  Orders  ot 
August,  1841,  applies  to  the  case  of  a  bill  of  fore- 
closure of  freeholds  devised  in  trust  for  sale.  Wil- 
ton V.  Jfmes,  2  Y.  &  Coll.  C.C.  244. 

The  directors  of  a  joint-stock  company,  con- 
sisting of  upwards  of  500  members,  made  certain 
calls,  which  the  majority  of  the  shareholders  paid, 
but  which  six  of  them,  alleging  that  the  calls  were 
fraudulently  made,  refused  to  pay,  and  filed  their 
bill,  on  behalf  of  themselves  and  all  other  the 
shareholders,  except  the  defendants,  against  the 
directors,  trustees,  and  secretary  of  the  company, 
praying  for  an  account  of  the  debts  and  asH!ts  of 
the  partnership,  a  receiver,  an  injunction  to  restrain 
the  defendants,  and  all  officers  and  servants  of  the 
company,  from  dealing  with  the  partnership  pro- 
perty, an  account  of  the  debts  and  liabilities  of  tbe 
company,  and  to  have  the  property  applied  towards 
the  payment  of  its  debts  and  liabilities: — Held, 
that  some  at  least  of  the  absent  shareholders  who 
had  paid  up  the  disputed  calls  ought  to  be  made 
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partiea  to  the  snit     Richardson  t.  LarpMt,  2  Y.  & 
ColL  C.C.  507. 

The  assignee  of  an  insolvent  dehtor  is  a  neces- 
sary party  to  a  bill  by  the  insolvent,  praying  that 
an  instrument  which  belonged  to  him  prior  to  his 
insoWency  may  be  delivered  up  to  him,  and  an 
injunction  to  restrain  proceedings  upon  it  Balls 
V.  Strutt,  1  Hare,  146. 

Sembis — The  cases  in  which  the  parties  to  the 
original  bill  are  necessary  parties  to  a  supplemen- 
tal bill,  are  those  where  the  interests  of  the  de- 
fendants require  such  new  parties  to  be  before 
the  Court ;  the  casea  where  they  are  not  necessary 
parties,  are  those  in  which  such  new  defendants  are 
brought  before  the  Court  in  respect  of  the  plaintiff's 
interest.  Dyson  r.  Morris,  11  Law  J.  Rep.  (11.8.) 
Cb.  241 ;  1  Hare,  413. 

A,  by  his  will,  deviaed  certain  estates  to  trustees, 
upon  trust,  by  sale  or  mortgage,  to  raise  and  pay  a 
sum  of  5,00OiL  to  B,  and  subject  thereto  to  C  for 
life,  remainder  to  his  first  and  other  sons  in  taiL 
Ou  a  bill  by  B  against  the  trustees  and  others, 
praying  that  the  bjSOQL  might  be  raised  by  sale,  &c., 
— Held,  that  the  tenant  in  tail  was  a  necessary  party 
to  the  suit,  and  that  it  waa  not  sufficient  to  serve 
bim  with  a  copy  of  the  bill,  under  the  2drd  Order 
of  August,  1841.  Barclay  v.  Lord  Reajf,  12  Law 
J.  Rep.  (n.s.)  Ch.  320;  2  Hare,  806. 

Twenty  creditors,  interested  in  a  real  estate,  are 
not  so  large  a  number  that  the  Court  will,  on  the 
ground  of  inconvenience  alone,  allow  a  few  of  them 
to  represent  the  others,  and  dispense  with  such 
others  as  parties  in  a  suit  to  recover  the  estate 
against  the  whole  body  of  creditors.  Harrison  v. 
Stewardson,  2  Hare,  530. 

A  suit  was  instituted  to  administer  and  ascertain 
the  residue  of  an  estate,  and  one  of  the  residuary 
legatees,  after  the  bill  was  filed,  and  before  he  was 
served  with  the  subpcena  to  appear  and  answer, 
assigned  his  share : — The  assignee  was  held  to  be 
a  necessary  party  to  the  suit.  Humble  v.  Shore,  3 
Hare,  119. 

The  plaintiffi,  who  claimed  as  trustees  of  a  dis- 
solved banking  company,  and  were  proved  to  have 
been  partners  in  the  company,  held  entitled  to  sus- 
tain a  suit,  as  representing  the  company,  against 
a  defendant  who  had  been  in  the  habit  of  transact- 
ing business  with  the  company,  and  had  dealt  with 
the  trustees  in  that  character,  and  by  his  answer  to 
the  suit  made  no  positive  suggestion  that  the  plain- 
tifis  did  not  sufficiently  represent  the  company. 

A  few  of  the  partners,  in  a  company  consisting  of 
more  than  150  persons,  held  entitled  to  sue  on  be- 
half of  the  whole,  to  recover  a  debt  due  to  the 
eoinpany.     Gordon  v.  Pym,  3  Hare,  223. 

W  M,  by  his  will,  gave  all  his  persona^  estate  to 
Sarah  M  for  life,  remainder  as  she  should  by  will 
appoint  Sarah  died  in  1820,  and  by  her  will, 
without  noticing  the  power,  bequeathed  the  property 
in  question,  and  her  executors  distributed  the  same 
under  her  will.  The  plaintiffs,  as  sole  next-of-kin 
of  W  M,  filed  their  bill  against  Sarah's  executors 
for  an  account  of  W  M's  estate.  Preliminary  in- 
quiries being  directed,  the  Master  found  that  the 
plaintiff  and  <*  A  B"  were  the  next-of-kin.  The 
cause  being  at  issue,  A  B  was  brought  before  the 
Court  by  a  supplemental  bill,  to  which  she  was 
sole  defendant : — Held,  that  as  a  material  question 


arose  between  co-defendants,  Sarah's  executors 
ought  to  have  been  parties  to  the  supplemental  bill. 
Jones  V.  Howells,  12  Law  J.  Rep.  (k.s.)  Ch.  365 ; 
2  Hare,  342. 

Bill  by  one  of  several  cestuis  que  trust  against 
the  devisee  of  the  trustee  to  set  aside  the  sale  of 
an  estate,  which  was  made  to  the  trustee  by  all  the 
cestuis  que  trust  for  one  sum,  and  conveyed  by  one 
instrument : — Held,  that  the  cestuis  que  trust  were 
necessary  parties  to  the  suit  Roberts  y,  Tunstally  4 
Hare,  261. 

To  a  bill,  by  the  heir-at-law  of  a  married  woman, 
to  recover  lands  to  which  she  was  equitably  entitled 
in  fee,  the  husband,  who  is  surviving,  and  would 
have  been  tenant  by  the  curtesy  if  the  wife  had 
been  seised  of  the  estate,  is  a  necessary  party,  al- 
though the  wife  was  never  in  actual  possession. 
Porker  v.  Carter,  4  Hare,  405. 

Upon  a  bill  filed  for  ihe  purpose  of  obtaining  a 
declaration  of  the  rights  of  the  appointees  of  a  per- 
sonal fund,  under  a  will  executed  in  pursuance  of  a 
power  of  appointment, — Held,  that  the  party  in- 
terested, in  default  of  appointment,  was  a  necessary 
party  to  the  suit  Grace  v.  Terrington,  1  Coll.  C.C.  3. 

Under  the  ynW  of  her  husband,  a  woman  had  a 
general  power  of  appointment  over  a  sum  of  20,000/. 
consols,  which  was  to  be  raised  and  invested  out  of 
the  husband's  personal  estate,  and,  in  aid  thereof,  out 
of  his  realty.  Upon  the  husband's  death,  a  suit  was 
instituted  against  the  wife,  as  his  executrix,  and 
against  the  devisees  in  trust  of  his  real  estate,  (who 
had  power  to  sign  receipts)  for  the  administration  of 
his  real  and  personal  estate.  Pending  the  suit,  the 
wife  died,  having  by  her  will  appointed  to  various 
persons  the  20,000/.  consols,  part  only  of  which,  by 
reason  of  the  deficicney  in  the  husband's  personalty, 
had  been  appropriated  and  invested.  Upon  a  bill 
filed  against  the  wife's  executors,  to  revive  the  ad- 
ministration suit: — Held,  as  to  that  part  of  the 
appointed  fund  which  was  invested  and  appropri- 
ated, that  supposing  the  object  of  the  suit  to  be,  to 
make  it  contributory  to  the  husband's  assets,  the 
appointees  were  necessary  parties;  but  as  to  the 
remainder  of  the  fund, — Held,  that  they  were  not 
necessary  parties. 

Where  appointees  are  numerous,  they  may  be 
represented  as  defendants  to  a  suit,  by  some  on 
behalf  of  the  rest  Millbank  v.  CoUier,  1  Coll.  C.C. 
237. 

The  ultimate  limitation  in  a  marriage  settlement 
of  a  fund  belonging  to  the  husband  was  **  for  the 
next-of-kin  or  personal  representatives  of  the  hus- 
band, in  a  due  course  of  administration,  according 
to  the  Statute  of  Distributions."  The  husband 
left  his  wife  surviving,  and  A  B,  his  next-of-kin, 
was  a  feme  covert  In  another  suit,  the  fund  had 
been  treated  as  part  of  the  residuary  estate  of  the 
husband,  and  had  been  ordered  to  be  paid  over 
to  two  charities,  who  were  residuary  legatees.  A 
bill  being  filed  by  the  representatives  of  A  B,  the 
next-of-kin,  claiming  the  fund, — Held,  that  the 
next-of-kin  of  the  vrife  of  the  settlor  and  the  charities, 
were  necessary  parties,  but  that  the  representatives 
of  the  deceased  husband  of  A  B,  who  had  admi- 
nistered to  his  wife,  were  not  necessary  parties  to 
the  suit  KilnerY.  Leech,  7  Bea.  202. 

The  Court  ordered  estates  belonging  to  the  plain- 
tiff, W  B  H,  an  insolvent,  to  be  sold,  and  the  Master 
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was  to  settle  the  Gonveyftiice  to  the  purchaser  in  case 
the  parties  differed  ahout  the  same.  Certain  per- 
sons had  obtained  judgments  against  the  plaintiff 
under  the  name  of  W  H,  and  not  W  B  H,  the 
debtor's  true  name,  but  the  identity  of  W  B  H  and 
W  H  was  satisfactorily  proved  before  the  Master : — 
Held,  that  the  judgment  creditors  were  necessary 
parties  to  the  conveyance,  and  that  the  6l8t  section 
of  the  act  1  &  2  Vict  c  110.  did  not  apply.  Hotham 
V.  SomertfiUe,  14  Law  J.  Rep.  (n.s.)  Ch.  385. 

A  defendant,  by  his  answer,  submitted,  generallyi 
whether  all  necessary  parties  to  the  suit  were  before 
the  Court,  and  claimed  the  same  benefit  of  the  ob- 
jection as  if  he  had  demurred  to  the  bill : — Held, 
that  this  was  an  objection  for  want  of  parties  within 
the  terms  of  the  S9th  Order  of  August  1841. 

The  bill  sought  to  charge  the  survivor  of  two 
executors  with  a  loss  occasioned  by  a  breach  of 
trust  committed  by  both,  and  also  asked  a  general 
account  of  the  testator's  estate: — Held,  that  the 
representatives  of  the  deceased  executor  were  neces- 
sary parties  to  the  suit  Sectu — If  no  general  ac- 
count had  been  prayed.  Higgt  v.  Penn,  14  Law  J. 
Rep.  (N.8.)Ch.826. 

A,  B,  and  C  carried  on  business  in  partnership 
together.  A  died,  and  by  his  will  left  his  share  in 
the  partnership  effects  to  certain  residuary  legatees, 
and  appointed  executors.  B  died,  having  by  his 
will  appointed  executors.  The  executors  of  A 
agreed  to  purchase  the  shares  of  C,  and  of  the  exe- 
cutors of  B  in  the  partnership  effects ;  and  in  a  suit 
by  C  and  the  executors  of  B  against  the  executors 
of  A,  a  specific  performance  of  this  agreement  was 
decreed.  A  bill  was  filed  by  the  residuary  legatees 
of  A  against  C,  the  executors  of  A,  and  the  execu- 
tors of  B,  for  the  administration  of  the  estate  of  A : 
— Held,  that  to  this  suit  the  executors  of  B  were 
properly  made  parties. 

Observations  on  the  case  of  Newland  v.  Champion, 
1  Fes,  sen.  105,  Law  v.  Law,  14  Law  J.  Rep.  (N.a.) 
Ch.313;  2  Coll.  C.C.  41. 

Bill  by  one  of  several  cestuis  gvs  trust  against  the 
devisee  of  the  trustee  to  set  aside  the  sale  of  an 
estate,  which  was  made  to  the  trustee  by  all  the 
cestuis  que  trust  for  one  sum,  and  conveyed  by  one 
instrument: — Held,  that  all  the  cestuis  que  trust 
were  necessary  parties  to  the  suit.  Roberts  v.  Twt- 
«/a//,  14  Law  J.  Rep.  (N.a.)  Ch.  184;  4  Hare,  261. 

Semble — ^That  the  disclaimer  by  the  assignees  of  a 
bankrupt  of  the  equity  of  redeqaption  of  a  term  of 
years,  vested  in  the  bankrupt  by  the  devise  to  him 
of  the  fee  simple  of  the  same  estate,  renders  the 
bankrupt  a  necessary  party  to  a  bill  of  foreclosure, 
Singleton  v.  Cox,  4  Hare,  826. 

Where  a  bill  was  brought  to  recover  the  arrears  of 
the  annuity,  and  the  grantor  was  alleged  to  be,  and 
in  fact  was,  out  of  the  jurisdiction : — Held,  that  the 
cause  must  stand  over  till  he  should  be  made  a 
party.     Smyth  v.  Chambers,  4  Y.  &  C.  40. 

A  bill  to  enforce  the  trusts  of  a  creditors'  deed,  con- 
taining an  ultimate  trust  for  the  debtors,  must,  in 
order  to  avoid  the  necessity  of  making  the  debtors 
parties,  contain  a  distinct  allegation  as  to  the  amount 
of  the  fund  to  be  distributed,  and  that  there  will  be 
no  surplus.  If  it  pray  for  the  administration  of  the 
whole  estate,  without  making  the  debtors  parties,  it 
will  be  demurrable.     Bettford  v.  Gates,  4  Y.  &  C.  2 1 . 

To  a  bill  filed  by  joint  creditors  for  the  purpose 


of  obtaining  relief  against  the  aaaets  of  a  deceased 
partner  or  joint  contractor,  the  surviving  p&rtoers 
or  joint  contractors  must  be  made  parties,  though 
no  decree  is  sought  against  them,  such  penoos 
being  necessarily  interested  in  taking  the  aocoonti. 
Thorpe  v.  Jackson,  2  Y.  &  C.  553. 

The  assignee  of  a  legatee  is  a  necessaiy  party  to 
a  suit  brought  by  the  legatee  for  the  recovery  of 
the  legacy,  where  the  assignment  took  place  before 
the  institution  of  the  suit  CampbeU  v.  ^sdras,  i  Y. 
&  C.  17. 

The  trustees  of  a  term  for  raising  portions  under 
a  marriage  settlement  held  to  be  necessary  parties  to 
a  bill  for  appointing  new  trustees  in  the  room  of  the 
trustees  for  preserving  contingent  remainders,  with 
s  power  of  sale  and  exchange.  Ettiton  v.  Cooksm, 
2  ColL  C.C.  52. 

To  a  bill  of  foreclosure,  by  a  first  mortgagee, 
against  a  second  mortgagee  and  the  mortgagor, 
judgment  creditors,  whose  judgments  have  been 
entered  up  subsequently  to  the  plaintiff's  security, 
are  necessary  partiesi. 

By  the  marriage  settlement  of  M  and  N,  it  was 
declared  tliat  A,  B,  and  C  should  invest  2,000^  in 
government  or  real  security,  and  stand  poasesscd 
thereof,  on  the  usual  trusts,  for  the  benefit  of  Maud 
N,  and  their  children.  The  settlement  contained 
the  usual  power  for  M  and  N  to  appoint  new  trni- 
tees.  A  accepted  the  trusts,  and  afterwards,  by  a 
memorandum,  indorsed  on  the  settlement,  with  the 
consent  and  approbation  of  M  and  N,  assigoed  the 
trust  monies  and  powers  to  B  and  C,  in  order  that 
B  and  C  alone  might  manage  the  trusts.  B  andC 
afterwards  invest«i  the  2,000^  on  a  mortgage.  M 
and  N  subsequently  appointed  D  to  be  a  trustee,  in 
the  place  of  B,  who  retired  from  the  trust,  and  the 
mortgaged  premises  were  transferred  to  C  sad  D 
jointly : — Held,  that  to  a  bill  of  foreclosure,  filed  by 
C  and  D,  A  was  a  necessary  party.  Jdom  t. 
Paynier,  14  Law  J.  Rep.  (n.8.)  Ch.  53 ;  1  CoU.  C.a 
530. 

Where  a  marriage  settlement  contained  the  qsiu] 
power  to  appoint  new  trustees,  and  one  of  the  tius* 
tees  relinquished  his  trust,  and  a  memorandam  to 
that  effect  was  indorsed  on  the  settlement,  but  no 
new  trustee  was  appointed  in  his  room,  and  after 
his  retirement  the  remaining  trustee  lent  out  the 
trust-money  on  mortgage: — Held,  that  the  retired 
trustee  was  a  necessary  party  to  a  bill  of  fotedosure 
of  the  mortgaged  estate.  Adams  v.  Pafnter,  1  ColL 
C.C.  533. 

(B)  Unnecessabt  Parties. 

In  all  Sluts  concerning  real  estate  Tested  by  de- 
vise in  trustees  competent  to  sell  and  give  discharges 
for  the  proceeds  of  sale,  or  the  rents  and  profits  of 
the  estate,  it  is  unnecessary  to  make  the  persons 
beneficially  interested  parties  to  the  suit,  nole» 
otherwise  ordered  by  the  Court. 

In  suits  to  execute  the  trusts  of  a  will  it  is  nn> 
necessary  to  make  the  heii*at-law  a  party,  bat  the 
plaintiff  may  make  him  a  party  when  he  desires  to 
have  the  will  established  against  him. 

In  suits  concerning  a  joint  and  several  demand 
it  is  unnecessary  to  make  all  the  persons  liable  to 
it  parties,  but  the  plaintiff  may  proceed  against  one 
or  more  of  the  persons  severally  liable.  Order*  of 
26ih  August  1841,  XXX.,  XXXI.,  ^OLUU  1<> 
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Law  J.  Rep.  (n.s.)  Ch.  418 ;  3  Bea.  xxi. ;  1  Cr.  &  P. 
377. 

An  objection  that  defendants  are  not  answerable  to 
crecUtors,  but  only  to  personal  representatiTes,  and 
that  no  such  representatives  are  parties,  is  an  objec- 
tion for  want  of  parties,  and  not  for  want  of  equity. 
Brown  r,  Douglas,  10  Law  J.  Rep.  (K.8.}  Ch.  14 ; 

1 1  Sim.  283. 

Where  several  members  of  a  corporation  joined 
in  committing  a  breach  of  trust  against  the  corpo- 
ration, the  corporation  was  held  entitled  to  redress 
against  some  of  those  members,  without  bringing  all 
of  them  before  the  Court  The  Attorney  General  v. 
trUson,  10  Law  J.  Rep.  (n.s.)  Ch.  53 ;  1  Cr.  &  P.  1. 

A  feme  covert,  stated  to  be  a  partner,  is  not  a 
necessary  party  as  defendant  to  a  bill  respecting 
the  partnership,  unless  the  bill  su^ests  that  she 
had  the  authority  of  her  husband.  Price  v.  Hartley , 
10  Law  J.  Rep.  (n.s.)  Ex.  £q.  24. 

A  died  seised  of  real  estate  in  the  East  Indies, 
but  waa  not  interested  in  any  real  estate  in  this 
country: — Held,  that  the  devisee  and  heir-at-law 
of  A  were  not  necessary  or  proper  parties  in  a  cre- 
ditors' suit  for  the  administration  of  the  estate  of  A. 
Story  v.  Fry,  1 1  Law  J.  Rep.  (w.8.)  Ch.  373 ;  1  Y.  & 
Coll.  C.C.602. 

W  D  assigned  an  exclusive  trading  privilege  to 
a  trustee  for  a  company,  in  consideration  of  receiv- 
ing one-fifth  of  the  clear  profits.  The  directors 
were  to  have  the  exclusive  management  of  the  affairs 
of  the  company : — Held,  that  W  D  was  not  a  neces- 
sary party  to  a  suit  respecting  the  dealings  between 
the  directors  and  a  third  party.     Beneon  v.  Haeyieldf 

12  Law  J.  Rep.  (n.s.)  Ch.  89 ;  6  Bea.  546. 

To  a  suit  by  the  directors  of  a  joint-stock  company, 
on  behalf  of  themselves  and  all  other  the  share- 
holders, seeking  to  have  the  benefit  of  an  agreement 
entered  into  by  an  agent  of  tlie  company,  it  is  not 
necessary  that  all  the  shareholders  should  be  made 
parties.  A  person  who  sets  up  a  title  adverse  to  the 
company  may  be  properly  made.a  defendant  in  such 
m.  suit,  although  he  also  sustains  the  character  of  a 
shareholder.     Taylor  v.  Saknon,  4  M.  &  Cr.  134. 

A  corenanted  with  B  to  transfer  stock  into  the 
names  of  C  &  D,  or  some  other  person  to  be  named 
by  A,  upon  trust  for  B,  his  wife,  and  issue.  After- 
wards, B  became  absolutely  entitled  to  the  fund. 

In  a  suit  by  B  against  the  representatives  of  A, 
to  obtain  satisfaction  out  of  his  estates  in  respect  of 
the  covenant, — Held,  that  C  &  D  were  not  neces- 
saryparties.  Watson  v.  Parker,  12  Law  J.  Rep.(N.8.) 
Ch.221;  6  Bea.  283. 

A  being  entitled  to  a  legacy  of  5,0002.,  the  exe- 
cutor and  residuary  legatee  misrepresented  the 
amount  to  be  4,0001,  and  for  this  sum  the  residuary 
legatee  gave  his  bond  to  A.  The  executor  having 
paid  all  the  debts  and  other  legacies,  handed  over 
all  that  remained  to  the  residuary  legatee,  and 
which  was  more  than  sufficient  to  satisfy  A*s  de- 
mand : — Held,  that  a  bill  might  be  sustained  by  A 
against  the  residuary  legatee  and  the  representa- 
tives of  the  executor,  for  recovering  the  extra  1,000/. 
and  interest,  without  making  the  representatives  of 
the  testator  a  party.    Beasley  v.  Kenyon,  3  Bea.  544. 

The  32nd  Order  of  August  1841  applies  to  a  case 
of  breach  of  trust  committed  by  several  executors ; 
and  a  cestui  que  trust  may,  therefore,  proceed  against 
one  in  the  absence  of  the  others.    The  same  order 


applies  to  a  suit  in  which  the  case  was  heard,  and 
ordered  to  stand  over  for  want  of  parties,  previous 
to  Michaelmas,  term  1841,  where  the  order,  though 
drawn  up,  had  not  passed.  A  suit  may  be  main- 
tained for  a  breach  of  trust  in  respect  of  an  ascer- 
tained fund,  by  a  party  entitled  to  a  moiety  thereof, 
without  making  the  person  entitled  to  the  other 
moiety  a  party.     Perry  v.  Knotty  5  Bea.  298. 

A  puisnS  mortgagee  can  sustain  a  bill  of  fore- 
closure against  the  mortgagor  and  subsequent  mort- 
gagees without  making  the  eigni  mortgagee  a  party. 
Richards  v.  Cooper,  6  Bea.  304. 

Since  the  Order  of  August  1841,  it  is  not  neces- 
sary to  make  all  the  persons  committing  a  breach 
of  trust  parties  to  a  suit  for  its  restitution.  Killa" 
way  V.  Johnson,  5  Bea.  819. 

The  34th  of  the  General  Orders  of  August  1841, 
does  not  apply  to  a  cause  which  became  abated 
before  those  Orders  came  into  operation.  Hampton 
V.  BtrehaU,  5  Bea.  330. 

Upon  a  bill  for  a  general  account  between  A  and 
B,  a  question  arose  as  to  three  items,  whether  they 
ought  to  be  charged  against  A,  or  against  C,  with 
whom  A  and  B  had  had  some  mutual  dealings : — 
Held,  that  C  was  not  a  necessary  psrty  to  the  suit. 
Dartker  v.  Clemens,  6  Bea.  165. 

The  Bank  of  England  ought  not  to  be  made  a 
party  to  a  suit  for  the  purpose  of  giving  effect  to  a 
charge  upon  stock  standing  in  the  name  of  a  felon 
convict    Perkins  v.  Bradley,  1  Hare,  219. 

Where  a  trust  fund  is  to  be  administered  under 
the  direction  of  the  Court,  the  general  rule  requiring 
the  cestui  que  trusts  to  be  parties,  is  applicable  to 
foreign  trustees  and  cestui  que  trusts,  residing  out 
of  the  jurisdiction,  unless  a  special  case  of  diffi- 
culty or  inconvenience  in  the  application  of  the 
rule  be  shewn.  Weatherhy  v.  St,  Giorgio,  2  Hare, 
624. 

A  person  to  whom  a  legacy  or  an  annuity  is  given 
to  be  paid  out  of  the  residue  after  the  death  of  the 
legatee  for  life  of  such  residue,  is  not  a  necessary 
party  to  a  suit  for  administration  of  the  estate 
brought  by  legatees  of  aliquot  shares  of  the  ulti- 
mate residue.     Fisk  v.  Norton,  2  Hare,  381. 

Trustees  appointed  to  sell  a  reversionary  interest 
in  stock,  and  pay  off  a  mortgage  thereon,  and  hold 
the  surplus  for  the  mortgagor,  are  not  necessary 
parties  to  a  bill  of  foreclosure,  brought  by  the  mort- 
gagee.    Slade  V.  Rigg,  3  Hare,  35. 

Case  where  the  de^ndants  to  the  original  bill  are 
not  necessary  parties  to  a  supplemental  bill,  bring- 
ing new  defendants  before  the  Court.  Parker  v. 
Carter,  4  Hare,  406. 

Executors,  who  are  also  devisees  in  trust  of  real 
estate  charged  by  the  will  with  debts  generally, 
represent  the  persons  beneficially  interested  in  such 
real  estate,  within  the  meaning  of  the  80th  Order  of 
August  1841,  and  therefore  the  latter  persons  were 
not  necessary  parties.  Savory  v.  Barber,  4  Hare^ 
125. 

The  32nd  Order  of  August  1841,  enabling  a 
plaintiff  to  proceed  against  one  or  more  persons 
severally  liable,  does  not  apply  to  the  case  of  an 
administration  suit,  in  which  a  complete  decree 
cannot  be  made  unless  all  the  persons  liable  are 
parties.     Biggs  v.  Penn,  4  Hare,  ^9. 

A  trustee  may  file  a  bill  against  his  co-trustees 
to  recover  the  trust  fund,  without  making  the  cestui 
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que  truih  parties ;  and  where  the  trast  is  under  a 
devise  of  real  estate  for  sale>  with  power  to  give  re- 
ceipts, this  general  rule  of  pleading  is  corroborated 
by  the  SOth  of  the  Orders  of  August  1841. 

The  40th  of  those  Orders  is  also  applicable  in  such 
a  case,  where  the  objection  is  only  taken  at  the 
hearing.     May  v.  Selby,  1  Y.  &  Coll.  C.C.  235. 

Under  an  act  of  parliament  the  real  estates  of  a 
testator  were  Tested  in  trustees  upon  trust  to  sell, 
and  after  applying  the  poichase- monies  received 
from  the  respective  estates  in  discharge  of  the  in« 
cumbranoes  affecting  them  respectively,  to  pay  the 
surplus  monies  into  the  Court  of  Chancery,  there 
to  be  applied  in  payment  of  the  testator's  debts  in 
a  due  course  of  administration.  The  various  classes 
and  also  the  individual  names  of  creditors  were 
specified  in  schedules  to  the  act.  On  a  bill  filed  by 
the  assignee  of  a  specialty  creditor  on  behalf  of 
himself  and  all  other  the  creditors  of  the  testator,  to 
have  the  trusts  of  the  act  carried  into  execution, — 
Held,  that  it  was  not  necessary  that  all  the  sche- 
duled creditors  should  be  made  parties  to  the  suit. 
B<UteH  V.  ParfiU,  2  Y.  &  ColL  C.C.  343. 

Where  by  the  construction  of  the  terms  of  a  gua* 
rantie  there  is  no  right  of  contribution  amongst  the 
guarantors,  any  one  of  them  may  sustain  a  bill  ia 
eqwty  to  set  aside  the  guarantie  for  fraud,  without 
making  his  co*guarantors  parties.  Pendlesbury  v. 
Walker,  4  Y.  &  C.  424. 

A  party  claiming  to  be  entitled  to  an  interest  in 
common  land  taken  by  a  company,  assigns  his 
share  of  the  compensation-money.  An  award  is 
afterwards  made  by  the  commissioner  appointed  by 
an  inclosure  act: — Held,  that  the  assignor  is  not  a 
necessary  party  to  a  bill  filed  by  the  assignee  against 
the  company,  to  recover  his  share  of  the  compen- 
sation-money. Color  V.  Croydon  Canal  Company,  13 
Law  J.  Rep.  (k.s.)  Ch.  89 ;  4  Y.  &  C.  405. 

A  plaintiff  in  an  administration  suit  is  not  com- 
pellable to  make  the  representatives  or  assignees  of 
a  deceased  or  bankrupt  executor  of  the  testator, 
whose  estate  is  sought  to  be  administered,  parties 
to  the  suit.  Matters  v.  Barnes,  1 3  Law  J.  Rep.  (n.8.} 
Ch.31;  2  Y.&  ColL  C.C.  616. 

Bill  by  a  trustee  against  one  of  several  ceshd  que 
trusts  to  recover  the  trust  securities.  The  other 
cestui  que  trusts  are  unnecessary  parties.  Bridget  v. 
Haines,  1  Coll.  C.C.  72. 

A  mortgagor  upon  his  marriage  settled  the  mort< 
gaged  estate  upon  his  intended  wife  and  the  issue 
of  the  marriage,  and  afterwards  became  insolvent: 
— Held,  that  his  assignee  was  not  a  necessary  party 
to  a  bill  to  foreclose  Uie  estate.  Steele  v.  Maunder, 
I  Coll.  C.C.  585. 

In  order  to  enable  the  Court  to  adjudicate  upon 
the  right  to  a  residue  of  personal  estate  as  between 
the  next-of-kin  as  a  claas,  and  a  party  claiming 
under  a  will,  it  is  not  necessary  that  all  the  next-o£ 
kin  should  be  present,  provided  the  Court  be  satis- 
fied that  some  of  them  are  parties  to  the  record. 
Caldecott  v.  Caldecott,  10  Law  J.  Rep.  (n^.)  Ch.  178 ; 
ICr.&P.  183. 

Where  a  voluntary  trust  is  perfected,  the  settlor 
is  not  a  necessary  party  to  a  suit  by  the  cestui  que 
trust  against  the  trustee,  to  compel  its  performance. 
Reed  v.  O'Brien,  7  Bea.  82, 

In  a  suit  to  remedy  a  breach  of  trust,  it  is  not, 
since  the  New  Orders,  necessary  to  make  every  party 


participating  in  the  bresch  of  trnst  a  party  to  thesidt 
TJie  Attorney  General  v.  the  Corporatien  tfLeieesttr, 
7  Bea.  176. 

A  bill  was  filed  by  a  member  of  a  club,  on  behalf 
of  himself  and  all  other  persons  (except  the  thne 
defendants)  who,  at  the  time  of  its  ditsolntion,  were 
members  of  the  club,  and  were  living,  and  the  per- 
sonal representatives  of  such  of  them  as  were  dead 
Two  of  the  defendants,  H  and  B,  were  memben  of 
the  late  committee  of  the  club,  and  weve  chacged 
with  the  improper  appropriation  of  monies  ariseag 
from  the  sale  oif  ftamiture  and  wines  belonging  to 
the  club ;  the  other  defendant  was  a  gesefal  mem- 
ber of  the  club  at  the  time  of  its  dissolution,  bat  he 
was  not  in  any  manner  connected  with  the  snbsenp* 
tions  raised,  for  the  porchase  of  the  fumitorsbe* 
longing  to  the  club^  which-  had  been  sold  by  Ike 
other    defendants.    The  bill  prayed  an  aeeoant 
against  H  and  E,  of  the  monies  receivied  by  them 
in  respect  of  the  sale  of  the  funaicure;  aftd  that  the 
amount  found  due  from  those  parties  might  be 
paid  to  the  plaintiff,  as  the  trustee  thereof  or  to 
the  bankers  of  the  club,  for  the  purposes  of  ^ 
club,  or  otherwise  as  the  Court  ahoiild  direct;  and 
that  the  defmdanta  might  be  compelled  to  prodnee 
and  deliver  up  all  accounts  and  books  of  Uk  bte 
dub.    The  defendants  H  and  E  demurred  to  As 
bill,  for  want  of  necessary  parties,  vix.  the  other 
members  of  the  committee  of  the  late  dub,  besidei 
the  defendants  H  and  £,  and  the  parties  who  eon- 
tributed.  funds  for  carrying  on  the  chth,  and  for 
the  purchase  of  furniture  for  the  use  of  the  dub. 
Demurrer  overruled.    RixAardsen  v.  Ikutingt,  It 
Law  J.  Rep.  (n.8.)  Ch.  142. 

An  estate  subject  to  a  mortgage  was  devised  to 
executors  for  a  term  for  payment  of  debts,  aad  sab- 
ject  theroto,  to  one  for  life,  with  remainder  ever. 
The  executors  joined  in  a  transCiEr  of  the  marigage, 
and  raised  a  further  sum  alleged  to  be  aeeessuy 
for  payment  of  the  debts.  The  tenant  for  life,  sritk 
the  concurrence  of  ^the  executors,  afterwards  sold 
the  property  absolutely,  and  the  purchaser  paid  off 
the  mortgage.  A  bill  bdng  filed  by  thejremainder- 
man  to  redeem  the  purchaser,  on  payment  of  the 
original  mortgage  only,  and  the  cause  being  sd 
down  on  an  objection  for  want  of  parties, — HeU^ 
that  the  plaintiff  waa  not,  at  present,  bound  to  mtke 
the  executors  parties.  Oreemooad  t.  Metkwdl, 
7  Bea.  279. 

A  bill  was  filed  by  three  of  the  directors  of  an 
assurance  association,  on  behalf  of  themsdves  aad 
all  others,  shareholders  therein,  or  who  were  inter- 
ested in  the  property  of  the  association,  except  the 
two  defendants.  The  bill  stated  that  the  sbaie^ 
holders  were  very  numerous,  that  the  affidrs  of  the 
company  were  managed  by  a  board  of  directors; 
that  the  plaintifis,  as  three  of  the  directors,  and 
with  the  authority  of  the  board,  accepted  and  signed 
an  assurance  of  5001.  on  the  life  of  A  B,  who  died 
within  two  months  alter  the  date  of  the  policy,  of  a 
fit  of  epilepsy,  having  previoudy  assigned  the 
policy  to  one  of  the  defendants,  the  other  defieodaat 
being  A  B's  administrator.  The  bill  coataiaed 
many  charges  of  fraud  and  coUndon  against  .the 
defendants,  and  prayed  the  delivery  up  of  diepdisji 
or  that  the  pldntifis  might  be  otherwise  relieved 
therefrom,  in  such  manner  as  to  the  Court  s^ght 
seem  fit    A  demurrer  for  want  of  equity  and  wiat 
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Qf  parties,  wm  overruled.    Barktr  v.  fFalUrSf  14 
X>«w  J.  Rep.  (N.8.)  Ch.  38. 

(C)  Joinder  of. 

A  bill  was  filed  by  five  several  occupiers  of 
houses  io  a  town,  to  restrain  the  erection  of  a 
steam-engine,  which  would  be  a  nuisance  to  each 
of  them: — Held,  that  each  occupier  had  a  distinct 
right  of  suit,  and,  therefore,  that  they  could  not  sue 
a  co-plaintLC  Hudson  v.  BiadduoAf  11  Law  J. 
Rep.  (M.a.)  Ch.  55;  12  Sim.  416. 

Where  it  appeared  that  the  association  of  a  eesiui 
fme  iruti  and  trustee  as  co-plsintiffs  on  the  record, 
might  materiallv  iigure  the  interests  of  the  former, 
the  Court  gave  leave  to  amend  the  record  by  strik- 
ing out  the  name  of  the  trustee  as  plaintiff,  and 
making  him  a  defendant  Hall  v.  XocAr,  2  Y.  & 
ColL  C.C.  631. 

It  is  a  general  rule  that  a  person  having  a  claim 
on  the  assets  of  a  testator  cannot,  in  suing  the  exe- 
cutor, make  a  debtor  to  the  estate  a  party  to  the 
auit;  but  the  rule  admits  of  exceptions.  Lamauter 
▼.  Evort,  4  Bea.  158. 

Case,  in  which  a  creditor  of  a  testatrix  was  aU 
lowed  to  sue  the  executors  and  persons  claiming  a 
fund  standing  in  court,  on  which  the  estate  of  the 
testatrix  had  an  equitable  demand,  for  the  purpose 
of  obtaining  payment  thereout,  the  executors  having 
refused  to  take  proceedings  for  establishing  the 
demand.    Ibid. 

A  testator  bequeathed  certain  leaseholds  to  A, 
for  life,  with  remainders  to  his  children,  and  directed 
that  A,  whom  he  made  his  executor,  should,  from 
time  to  time,  and  at  the  proper  periods,  renew  the 
leases.  He  also  gave  an  annuity  to  B,  which  he 
charged  on  the  residue  of  his  personal  estate.  Some 
years  alter  the  testator's  death,  B  filed  a  bill  against 
A,  to  enforce  payment  of  the  annuity,  and,  also,  as 
next  friend  of  the  infant  children  of  A,  praying  that 
the  leases  might  be  renewed  for  their  benefit: — 
Held,  that  B  and  the  infantp  were  improperly 
joined  as  plaintifis,  their  respective  interests  being 
wholly  unconnected  with  each  other,  and  the  bill 
was  on  this  account  dismissed  at  the  hearing. 
Jndermm  v.  WaUer,  10  Law  J.  Rep.  (n.8.)  Ex. 
£q.9;  4  Y.  &  C.  386. 

SembU — ^That  where  one  of  several  partners,  plain- 
tifis, dies,  the  suit  survives  to  the  others.    Ibid. 

If  a  defendant  cannot  object  to  a  partv  being 
made  a  eo-defendant,  he  cannot  object  to  his  being 
made  a  co-plaintiff,  if  the  interests  of  the  severu 
eo-plainttfih  are  not  conflicting. 

Quigrt — In  what  eases  successive  purchasers  are 
properly  made  parties  to  a  suit  for  specific  perform- 
ance.   Nelihorpe  v.  Holgate,  1  ColL  C.C.20d. 

(D)  Dismissal  of. 

The  Court  has  power,  under  the  New  Orders  of 
1841,  to  dismiss  persons  who  were  properly  made 
and  were  necessai^  parties  to  a  suit  mstituted  pre- 
viously to  the  issmng  of  those  Orders.  Tarbuck  v. 
GrttenaU,  12  Law  J.  Rep.  (n.s.)  Ch.  460;  6  Bea. 
358. 

A  plaintiff  moving  "that  certain  persons,  defen- 
dants to  a  suit,  who  were  interested  in  the  sub- 
ject-matter of  the  suit,  and  who  had  disclaimed  all 
interest  therein,  might  be  dismissed,  the  plaintiff 
paying  their  costs,  vrithont  prejudice  to  the  question 
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b^  whom  they  were  ultimately  to  be  paid,'*  need 
not  serve  the  other  defendants  to  the  suit  vrith  a 
notice  of  this  motion. 

Form  of  the  order  to  be  made  on  such  a  motion. 
Colli*  V.  Colli*,  14  Law  J.  Rep.  (n.8.)  Ch.  66, 

(£)  Objections  as  to. 

A  loan  raised  in  1833,  for  Don  Miguel,  as  King 
of  Portugal,  for  the  use  of  his  government,  con- 
sisted partly  of  bills  of  exchange,  in  two  parts, 
drawn  upon  bankers  in  London,  who  accepted  the 
first  parts  in  the  course  of  their  business  for  a  cus- 
tomer. The  second  parts,  baring  been  remitted  to 
the  treasury  of  Portugal,  indorsed  to  the  treasurer 
of  the  royal  treasury  there,  on  account  of  the  loan, 
came,  after  the  dethronement  of  Don  Miguel,  into 
the  possession  of  Queen  Donna  Maria,  and  were 
by  her  orders  indorsed  by  the  treasurer  to  Scares 
in  London,  with  instructions  to  recover  the  amount 
An  action  having  been  brought  by  Scares  on  the 
bills,  against  the  acceptors,  they  filed  a  bill  of  dis- 
oovery,  in  aid  of  their  defence,  against  him  and  the 
Queen  of  Portugal,  charging  that  she  was  interested 
in  the  bills  of  exchange : — Held,  by  the  Lords  (re- 
versing an  order  of  the  Court  of  Exchequer)  that, 
as  the  Queen  of  Portugal  was  not  a  party  to  the 
record  at  law,  she  was  not  a  proper  party  to  the  bill 
of  discovery.  The  Queen  rf  Portugal  v.  Olymuy  7  CI. 
fie  F.  466. 

A  suit  wfft Instituted  in  the  Court  of  Chancery  in 
Ireland,  by  the  trustees  of  A's  will,  for  carrying 
the  trusts  thereof  into  execution,  and  for  adminis- 
tration of  his  estate ;  and  B  one  of  the  defendants 
thereto,  and  who  was  entitled  to  the  residue  of  A's 
estate,  baring  died  before  decree,  bills  of  rerivor 
and  supplement  and  amendment  were  filed  by  the 
plaintiflb  in  the  original  suit,  against  B's  personal 
representatives,  and  against  all  the  parties  interested 
under  his  will  in  his  real  and  personal  estates ;  and 
a  decree  was  made  directing  accounts  to  be  taken 
of  the  perttonal  estates,  debts,  and  legacies  of  A  and 
of  B  respectively.  By  a  subsequent  decree,  certain 
unpaid  legacies  of  B,  and  the  interest  on  them, 
were  declared,  in  tlie  event  of  his  personal  estate 
being  found  insufficient,  to  be  charged  on  his  real 
estate ;  the  principal  not  to  be  raised  until  after  the 
death  of  C,  but  the  interest  to  be  paid  out  of  the 
rents  and  profits  during  C's  life.  On  a  question 
subsequently  arising  between  C  and  D,  whether  a 
fund  in  court,  part  of  B*8  personal  estate,  should 
be  applied  exclusivelv  in  payment  of  arrears  of 
interest  on  the  legacies,  or  rateably  in  payment 
of  the  legacies  and  of  the  interest,  the  Master  of 
the  Rolls  and  Lord  Chancellor  of  Ireland  made 
orders  directing  the  fund  to  be  applied  exclusively 
in  pa3rment  of  the  arrears  of  interest ;  and  the  Lord 
Chancellor  refused  to  direct  an  inquiry  as  to  how 
much  of  the  fund  in  court  was  principal,  and  how 
much  accumulated  interest: — Held,  that  any  ques- 
tion as  to  the  application  of  B's  personal  estate 
could  not  be  regularly  adjudicated  in  this  form  of 
suit,  between  the  co-defendants,  C  and  D  ;  and  the 
orden  appealed  from  were  aflirmed,  with  a  declara- 
tion that  they  should  be  without  prejudice  to  any 
question  between  C  and  D  as  to  the  manner  in 
which  the  principal  and  interest  of  the  legacies 
should  be  paid.     Coote  v.  Trench,  9  C.  &  F.  74. 

A  bill  was  filed  for  the  specific  performance  of  a 
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que  trutts  parties;  and  where  ^e  trast  is  under  a 
devise  of  real  titate  for  sale,  with  power  to  give  re- 
ceipts, this  general  rule  of  pleading  is  corroborated 
by  the  30th  of  the  Orders  of  August  1841. 

The  40th  of  those  Orders  is  also  applicable  in  such 
a  case,  where  the  objection  is  only  taken  at  the 
hearing.     May  v.  Selby,  1  Y.  &  Coll.  C.C.  235. 

Under  an  act  of  parliament  the  real  estates  of  a 
testator  were  Tested  in  trustees  upon  trust  to  sell, 
and  after  applying  the  purchase-monies  received 
from  the  respective  estates  in  discharge  of  the  in- 
cumbrances affecting  them  respeetively,  to  pay  the 
surplus  monies  into  the  Court  of  Chancery,  there 
to  be  applied  in  payment  of  the  teetator's  debts  in 
a  due  course  of  administration.  The  various  classes 
and  also  the  individual  names  of  creditors  were 
specified  in  schedules  to  the  act.  On  a  bill  filed  by 
the  assignee  of  a  specialty  creditor  on  behalf  of 
himself  and  all  other  the  creditors  of  the  testator,  to 
have  the  trusts  of  the  act  carried  into  execution, — 
Held,  that  it  was  not  necessary  that  all  the  sche- 
duled creditors  should  be  made  parties  to  the  suit. 
Batten  v.  Parfttt,  2  Y.  &  Coll.  C.C.  343. 

Where  by  the  construction  of  the  terms  of  a  gua* 
rantie  there  is  no  right  of  contribution  amongst  the 
guarantors,  any  one  of  them  may  sustain  a  bill  in 
equity  to  set  aside  the  guarantie  for  fraud,  without 
making  his  co*guarantoi8  parties.  Pendleibury  v. 
Walker,  4  Y.  &  C.  424. 

A  party  claiming  to  be  entitled  to  an  interest  in 
common  land  taken  by  a  company,  assigns  his 
share  of  the  compensation-money.  An  award  is 
afterwards  made  by  the  commissioner  appointed  by 
an  inclosure  act: — Held,  that  the  assignor  is  not  a 
necessary  party  to  a  bill  filed  by  the  assignee  against 
the  company,  to  recover  his  share  of  tibe  oompeD- 
aation-money.  Cator  v.  Croydon  Canal  Company,  13 
Law  J.  Rep.  (n.s.)  Ch.  89 ;  4  Y.  &  C.  405. 

A  plaintiff  in  an  administration  suit  is  not  com- 
pellable to  make  the  representatives  or  assignees  of 
a  deceased  or  bankrupt  executor  of  the  testator, 
whose  estate  is  sought  to  be  administered,  parties 
to  the  suit.  Matters  v.  Barnes,  1 3  Law  J.  Rep.  (n.s.) 
Ch.81;  2  Y.&  Coll.  C.C.  616. 

Bill  by  a  trustee  against  one  of  several  cestui  que 
trusts  to  recover  the  trust  securities.  The  other 
cestui  que  trusts  are  unnecessary  parties.  Bridget  v. 
Haines,!  Coll.C.C.72. 

A  mortgagor  upon  his  marriage  settled  the  mort- 
gaged estate  upon  his  intended  wife  and  the  issue 
of  the  marriage,  and  afterwards  became  insolvent; 
— Held,  that  his  assignee  was  not  a  necessary  party 
to  a  bill  to  foreclose  the  estate.  Steele  v.  Maunder^ 
1  Coll.  C.C.  535. 

In  order  to  enable  the  Court  to  adjudicate  upon 
the  right  to  a  residue  of  personal  estate  as  between 
the  next-of-kin  as  a  class,  and  a  party  claiming 
under  a  will,  it  is  not  necessary  that  all  the  next-o& 
kin  should  be  present,  provided  the  Court  be  satis- 
fied that  some  of  them  are  parties  to  the  record. 
Caldecott  v.  Caldecott,  10  Law  J.  Rep.  (na.)  Ch.  178 ; 
1  Cr.  &  P.  183. 

Where  a  voluntary  trust  is  perfected,  the  settlor 
is  not  a  necessary  party  to  a  suit  by  the  cestui  que 
trust  against  the  trustee,,  to  compel  its  performance. 
Beed  v.  O'Brien,  7  Bea.  32. 

In  a  suit  to  remedy  a  breach  of  trust,  it  is  not, 
since  the  New  Orders,  necessary  to  make  every  party 


participating  in  the  breach  ottrta^  a  party  te  the  suit. 
The  Attorney  General  v.  the  Corporation  efLeicnleri 
7  Bea,  176. 

A  bill  was  filed  by  a  member  of  a  club,  on  behalf 
of  himself  and  all  other  persons  (except  the  three 
defendants)  who,  at  die  time  of  its  dissolution,  were 
members  of  the  club,  and  were  Hving,  and  lAie  per- 
sonal representatives  of  such  of  them  as  were  dead. 
Two  of  the  defendants,  H  and  E,  were  memben  of 
the  late  committee  of  the  club,  and  were  chaiged 
with  the  improper  appropriation  of  monies  aiisfaif 
from  the  sale  of  furniture  and  wines  belonging  to 
the  «lub ;  the  other  defendant  was  a  genefal  mem* 
her  of  the  club  at  the  time  of  its  dissolution,  hot  he 
was  net  in  any  manner  connected  with  the  sabierip- 
tions  raised,  for  the  purchase  of  the  fumitum  be> 
longing  to  the  club,  which  had  been  sold  by  the 
other  defendants.  The  bill  prayed  an  aceooat 
against  H  and  £,  of  the  monies  received  by  them 
in  respect  of  the  sale  of  the  furniture ;  aftd  that  the 
amount  found  due  from  those  parties  might  be 
paid  to  the  plaintifp,  as  the  trustee  thereof,  or  la 
the  bankers  of  the  club,  for  the  purposes  of  the 
club,  or  otherwise  as  the  Court  should  direct;  attd 
that  the  defendants  might  be  compelled  to  produce 
and  deliver  up  all  accounts  and  books  of  the  late 
dub*  The  defendants  H  and  £  demurred  to  die 
bill,  for  want  of  necessary  parties,  Tix.  the  other 
members  of  the  committee  of  the  late  club,  besides 
the  defendants  H  and  £,  and  the  parties  who  con- 
tributed, funds  for  carrying  on  the  chib,  and  for 
the  purchase  of  furniture  for  the  use  of  the  cloh. 
Demurrer  overruled.  Riehardeon  v.  Ihatiiigt,  II 
Law  J.  Rep.  (va)  Oh.  142. 

An  estate  subject  to  a  mortgage  was  dsvitad  to 
executors  for  a  term  for  payment  of  debts,  aad  sub- 
ject thereto,  to  one  for  life,  with  remsinda  oven 
The  executors  joined  in  a  transfer  of  the  xaoitgfage^ 
and  raised  a  further  sum  alleged  to  be  mettssuf 
for  payment  of  the  debts.  The  tenant  for  life,  inth 
the  concurrence  of , the  executors,  afterwards  sold 
the  property  absolutely,  and  the  purchaser  psidcff 
the  mortgage.  A  bill  being  filed  by  the  .remainder^ 
man  to  redeem  the  purchaser,  on  payment  of  the 
original  mortg^age  only,  and  the  cause  being  id 
down  on  an  objection  for  want  of  parties, — Held, 
that  the  plaintifi'  was  not,  at  present,  bound  to  mtkt 
the  executors  parties.  Greenwood  t.  MMwdl, 
7  Bea.  279. 

A  bill  was  filed  by  three  of  the  directors  of  aa 
assurance  association,  on  behalf  of  themselves  asd 
all  others,  shareholders  therein,  or  who  were  inter- 
ested in  the  property  of  the  association,  except  the 
two  defendants.  The  bill  stated  that  the  shaie- 
holders  were  very  numerous,  that  the  afbirs  of  lbs 
company  were  managed  by  a  board  of  directors ; 
that  the  plaintiffs,  as  three  of  the  directors,  and 
with  the  authority  of  the  board,  accepted  and  signed 
an  assurance  of  500/.  on  the  life  of  A  B,  who  died 
within  two  months  after  the  date  of  the  policy,  of  a 
fit  of  epilepsy,  having  previously  assigned  the 
policy  to  one  of  the  defendants,  the  other  defeodast 
being  A  B's  administrator.  The  bill  contaiaed 
many  charges  of  fraud  and  collusion  against  the 
defendants,  and  prayed  the  delivery  up  of  the  poliey, 
or  that  the  plainti&  might  be  otherwise  relieved 
therefrom,  in  such  manner  as  to  the  Court  siigbt 
seem  fit    A  demurrer  for  want  of  equity  snd  waot 
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Qf  paitiei,  was  OTerruIed.    Barker  v.  WaUerSt  14 
X>«w  J.  Rep.  (n.8.)  Ch.  38. 

(C)  Joinder  of. 

A  bill  was  filed  by  five  several  occupiers  of 
houses  in  a  town,  to  restrain  the  erection  of  a 
steam-engine,  which  would  be  a  nuisance  to  each 
of  them: — Held,  that  each  occupier  had  a  distinct 
right  of  suit,  and,  therefore,  that  they  could  not  sue 
a  oo-plaintiiC  Hudson  v.  Madditon,  11  Law  J. 
Rep.  CN.a.)  Ch.  56;  12  Sim.  416. 

Where  it  appeared  that  the  association  of  a  cestui 
que  trust  and  trustee  as  co-plaintifis  on  the  record, 
might  materially  injure  the  interests  of  the  former, 
the  Court  gave  leave  to  amend  the  record  by  strik- 
ing oat  the  name  of  the  trustee  as  plaintiff,  and 
making  him  a  defendant  H<M  v.  Laekf  2  Y.  & 
ColL  C.C.  631. 

It  is  a  general  rule  that  a  person  having  a  claim 
on  the  assets  of  a  testator  cannot,  in  suing  the  exe- 
cutor, make  a  debtor  to  the  estate  a  party  to  the 
anit;  but  the  rule  admits  of  exceptions.  Laneastw 
▼.  Eoersy  4  Bea.  168. 

Case,  in  which  a  creditor  of  a  testatrix  was  al- 
lowed to  sne  the  executors  and  persons  claiming  a 
fund  standing  in  court,  on  which  the  estate  of  the 
testatrix  had  an  equitable  demand,  for  the  purpose 
of  obtaining  payment  thereout,  the  executors  having 
refused  to  take  proceedings  for  establishing  the 
demand.     Ibid. 

A  testator  bequeathed  certain  leaseholds  to  A, 
for  life,  with  remainders  to  his  children,  and  directed 
that  A,  whom  he  made  his  executor,  should,  from 
time  to  time,  and  at  the  proper  periods,  renew  the 
leases.  He  also  gave  an  annuity  to  B,  which  he 
charged  on  the  residue  of  his  personal  estate.  Some 
years  after  the  testator's  death,  B  filed  a  bill  against 
A,  to  enforce  payment  of  the  annuity,  and,  also,  as 
next  friend  of  the  infant  children  of  A,  praying  that 
the  leases  might  be  renewed  for  their  benefit: — 
Held,  that  B  and  the  infiint^  were  improperly 
joined  as  plaintiflb,  their  respective  interests  being 
wholly  unconnected  with  each  other,  and  the  biU 
was  on  this  account  dismissed  at  the  hearing. 
Judersom  v.  Waller^  10  Law  J.  Rep.  (if.8.)  Ex. 
Eq.  9 ;  4  Y.  &  C.  336. 

Semble — ^That  where  one  of  several  partners,  plain- 
tifis,  dies,  the  suit  survives  to  the  others,    ibid. 

If  a  defendant  cannot  object  to  a  party  being 
made  a  oo-defendant,  he  cannot  object  to  his  being 
made  a  co-plaintiff)  if  the  interests  of  the  several 
co-plaintifl%  are  not  conflicting. 

Qmisre — In  what  eases  successive  purchasers  are 
properly  made  parties  to  a  suit  for  specific  perform- 
ance.    Nelthorpe  v.  Helgate,  1  Coll.  C.C.20d. 

(D)  Dismissal  of. 

The  Court  has  power,  under  the  New  Orders  of 
1841,  to  dismiss  persons  who  were  properly  made 
and  were  necessary  parties  to  a  suit  instituted  pre- 
viously to  the  issuing  of  those  Orders.  Tarbuck  v. 
GreenaU,  12  Law  J.  Rep.  (n.s.)  Ch.  460 ;  6  Bea. 
358. 

A  plaintiff  moving  *'that  certain  persons,  defen- 
dants to  a  suit,  who  were  interested  in  the  sub- 
ject-matter of  the  suit,  and  who  had  disclaimed  all 
interest  therein,  might  be  dismissed,  the  plaintiff 
paying  their  costs,  without  prejudice  to  the  question 
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b^  whom  they  were  ultimately  to  be  paid,*'  need 
not  serve  the  other  defendants  to  the  suit  with  a 
notice  of  this  motion. 

Form  of  the  order  to  be  made  on  such  a  motion. 
ColUs  V.  CoUis,  14  Law  J.  Rep.  (n.8.)  Ch.  66. 

(E)  Objections  AS  TO. 

A  loan  raised  in  1833,  for  Don  Miguel,  as  King 
of  Portugal,  for  the  use  of  his  government,  con- 
sisted partly  of  bills  of  exchange,  in  two  parts, 
drawn  upon  bankers  in  London,  who  accepted  the 
first  parts  in  the  course  of  their  business  for  a  cus- 
tomer. The  second  parts,  having  been  remitted  to 
the  treasury  of  Portugal,  indorsed  to  the  treasurer 
of  the  royal  treasury  there,  on  account  of  the  loan, 
came,  after  the  dethronement  of  Don  Miguel,  into 
the  possession  of  Queen  Donna  Maria,  and  were 
by  her  orders  indorsed  by  the  treasurer  to  Soares 
in  London,  with  instructions  to  recover  the  amount 
An  action  having  been  brought  by  Soares  on  the 
bills,  against  the  acceptors,  they  filed  a  bill  of  disr 
covery,  in  aid  of  their  defence,  against  him  and  the 
Queen  of  Portugal,  charging  that  she  was  interested 
in  the  bills  of  exchange : — Held,  by  the  Lords  (re- 
versing an  order  of  the  Court  of  Exchequer)  that, 
as  the  Queen  of  Portugal  was  not  a  party  to  the 
record  at  law,  she  was  not  a  proper  party  to  the  bill 
of  discovery.  The  Queen  of  Portugal  v.  Olynn,  7  CI. 
fie  F.  466. 

A  suit  wfi-lhstitnted  in  the  Court  of  Chancery  in 
Ireland,  by  the  trustees  of  A's  will,  for  carrying 
the  trusts  thereof  into  execution,  and  for  adminis- 
tration of  his  estate ;  and  B  on^  of  the  defendants 
thereto,  and  who  was  entitled  to  the  residue  of  A's 
estate,  having  died  before  decree,  bills  of  revivor 
and  supplement  and  amendment  were  filed  by  the 
plaintiff  in  the  original  suit,  against  B's  personal 
representatives,  and  against  all  the  parties  interested 
under  his  will  in  his  real  and  personal  estates ;  and 
a  decree  was  made  directing  accounts  to  be  taken 
of  the  personal  estates,  debts,  and  lega<des  of  A  and 
of  B  respectively.  By  a  subsequent  decree,  certain 
unpaid  legacies  of  B,  and  the  interest  on  them, 
were  declared,  in  the  event  of  his  personal  estate 
being  found  insufficient,  to  be  charged  on  his  real 
estate ;  the  principal  not  to  be  raised  until  after  the 
death  of  C,  but  the  interest  to  be  paid  out  of  the 
rents  and  profits  during  C's  life.  On  a  question 
subsequently  arising  between  C  and  D,  whether  a 
fund  in  court,  part  of  B*s  personal  estate,  should 
be  applied  exclusively  in  payment  of  arrears  of 
interest  on  the  legacies,  or  rateably  in  payment 
of  the  legacies  and  of  the  interest,  the  Master  of 
the  Rolls  and  Lord  Chancellor  of  Ireland  made 
orders  directing  the  fund  to  be  applied  exclusively 
in  pajrment  of  the  arrears  of  interest ;  and  the  Lord 
Chancellor  refused  to  direct  an  inquiry  as  to  how 
much  of  the  fund  in  court  was  principal,  and  how 
much  accumulated  interest: — Held,  that  anv  ques- 
tion as  to  the  application  of  B's  personal  estate 
could  not  be  regularly  adjudicated  in  this  form  of 
suit,  between  the  co-defendants,  C  and  D  ;  and  the 
orders  appealed  from  were  affirmed,  with  a  declara- 
tion that  they  should  be  without  prejudice  to  any 
question  between  C  and  D  as  to  the  manner  in 
which  the  principal  and  interest  of  the  legacies 
should  be  paid.     Coote  v.  Trenehf  9  C.  &  F.  74. 

A  bill  was  filed  for  the  specific  performance  of  a 
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oontrael,  by  ooe  of  two  joint  pnrch«ser8«  againit  the 
other  parcbaaer  and  the  Tendor.  An  objection 
taken  by  the  defendant,  the  vendor,  on  the  ground 
of  multifariousoess,  and  that  the  plaintiff  could  not 
support  his  bill,  unless  the  joint  purchaser  joined 
him  asaco-plaintiff therein,  was  overruled.  Maekreth 
T.  Dunn,  10  Law  J.  Rep.  (if.s,)  Ch.  367. 

It  IS  not  necessary  that  every  plaintiff  should  be 
interested  in  every  part  of  the  subject-matter  of  a 
«uit  Buckeridge  v.  GUuse,  10  Law  J.  Rep.  (n.8.) 
Cb.  134;  ICr.&P.  126. 

Where  the  ioterests  of  co-plaintift  are  conflict- 
ing, it  is  ground  for  dismissing  the  bill  at  the  hear- 
ing ;  but  the  introduction  of  a  plaintiff  who  has  no 
interest  on  the  record,  if  the  other  circumstances 
of  the  case  are  such  as  to  enable  the  Court  to  make 
a  just  and  complete  decree,  is  not  a  valid  objection 
at  the  hearing,  but  must  be  taken,  either  by  demurrer 
or  plea,  at  an  earlier  staffe  of  the  suit. 

Accordingly,  A,  by  his  will,  gave  all  his  real  and 
personal  estate,  including  a  mortgage,  to  B.  B,  by 
nis  will,  gave  all  money  due  to  him  on  mortgage  or 
otherwise  to  W,  in  trust  for  herself  for  life,  remain- 
der to  L.  After  the  death  of  W,  a  foreclosure  suit 
was  brought,  to  which  L  was  made  a  party  co- 
plaintiff: — Held,  on  an  objection  taken  at  the  hear- 
ing, that  L  had  no  interest  to  entitle  her  to  be  a 
co-plaintiff  in  the  suit;  but  that  the  objection, 
although  it  would  have  prevailed  on  demurrer, 
could  not  be  taken  at  the  hearing,  l^nks  v.  Quar- 
ierman,  10  Law  J.  Rep.  (n.8.)  Ex.  Eq.  17;  4  Y.  & 
C.  257. 

Bill  against  the  trustees  of  a  deed,  executed  by 
A  B  for  the  benefit  of  bis  creditors,  to  have  the 
trusts  of  the  deed  carried  into  execution.  The  bill 
alleged,  that  A  B  had  died  intestate  and  insolvent, 
and  that  no  person  had  taken  out  administration  to 
him ;  that  the  property  had  been  realized,  and  the 
proceeds  were  insufficient  to  pay  the  schedule  debts. 
The  Court  refused  to  make  a  decree  under  the  40th 
of  the  New  Orders  saving  the  rights  of  absent  par- 
ties, as  the  representative  of  A  B  might  at  any  time 
afterwards  file  a  new  bill  against  the  trustee  for  an 
account.  Kimber  v.  Emstuorth,  1 1  Law  J.  Rep.  (n.8.) 
Ch.lfil;  1  Hare,  293. 

A,  by  his  will,  gave  renewable  leaseholds  to  W 
and  his  wife,  in  trust  to  renew,  &c. ;  and  out  of  the 
rents  and  profits,  in  the  first  place,  to  pay  the  fines, 
&c.  and  as  to  the  residue  to  the  wife  for  life,  re- 
mainder to  the  children  of  the  marriage.  He  then 
charged  his  residuary  personal  estate  with  payment 
of  an  annuity  to  D,  and  made  Mrs.  W.  his  execu- 
trix, and  residuary  legatee.  To  a  bill  by  D  on  her 
own  behalf,  and  also  as  next  friend  of  the  infant 
children,  against  W  and  his  wife,  praying,  first,  the 
payment  of  the  arrears,  and  the  investment  of  a 
sufficient  part  of  the  residuary  personal  estate  to 
answer  the  growing  payment  of  her  annuity ;  and, 
aecondly,  that  the  trusts  of  the  leaseholds  might  be 
onrrifd  into  execution,  and  the  trustees  decreed  to 
ffiidwi  an  objection  of  the  misjoinder  of  the  co- 
pUlntimi  taken  at  the  hearing,  on  the  ground  tiiat 
ihtt  (itnitnN  of  the  co-plaintiffs  were  altogether  die- 
fliM't  from  each  other,  was  allowed.  Anderson  v. 
Wnllh,  1 2  I*aw  J.  IWp.  (N.8.)  Ch.  291. 

Tb"  flfHb  ()Ti\»f  does  not  mean  that  no  objection 
fiif  want  of  parllrii  sball  be  set  down  after  the  four- 
U'Uh  /|«y»|  lul  tbat  8fler  the  fourteen  days  leave 


must  be  obtained  fixmi  the  Comt;  before  that  tiiB€ 
it  is  a  matter  of  course.  Cod^mm  t.  Joisoa,  12  La* 
J.  Rep.  (N.a.)  Ch.  96 ;  13  Sim.  18& 

A,  B,  and  C  mortgaged  real  estate  to  which  they 
were  entitled  jointly.  A  afterwards  assigned  his 
share,  subject  to  the  prior  charge,  to  trustees  for  the 
benefit  of  his  creditors.  On  a  bill  to  redeem,  dit 
trustees  only  of  the  creditors'  deed  were  made  par- 
ties. An  objection  was  taken  and  allowed,  that  the 
creditors  ought  to  have  been  made  parties.  The 
bill  was  then  amended,  suggesting  that  the  flche> 
dnled  creditors  were  numerous,  and  a  suppSemoml 
hill  was  filed,  bringring  before  the  Court  two  lehs- 
duled  creditors,  who  had  signed  since  the  fihng  of 
the  original  biU : — Held,  on  objection  ti^en,  that 
the  scheduled  creditors  being  represented  mb  mdt 
only,  the  trusteea  ought  to  have  been  parties  to  the 
supplemental  bilL  HoUand  v.  Baker,  12  htm  J.  Rcp^ 
(N.8.)  Ch.  486;  3  Hare,  68. 

The  deed  of  association  of  a  joint-stock  oompaDy 
provided  that  the  business  of  the  company  shonU 
be  transacted  by  six  disectois ;  four  directon  coo- 
ducted  such  business  for  a  considerable  tine,  and 
had  various  dealings  with  a  third  party,  as  agent  of 
the  company : — Held,  that  it  waa  not  oompeteot  ts 
such  third  party  to  object,  in  a  suit  against  him, 
that  the  four  directors  did  not  sufficiently  repressat 
the  company,    ^enfon  v.  Ha4fieldy  4  Hare,  32. 

Certain  persona,  who  ought  to  have  been  partiet 
to  a  suit,  were  not  made  parties  to  it.  The  objeo* 
tion  was  not  taken  by  the  answers,  and  was  not 
raiaed  at  the  bar  at  the  hearing  of  the  cause.  The 
cause  having  been  ordered  to  stand  over,  came  on 
again  to  be  heard,  when  the  objection  was  taken. 
Objection  not  allowed.  Com  v.  Cork,  12  Lav  J. 
Rep.  (n.8.)  Ch.  156 ;  2  Y.  &  Coll.  C.C.  13a 

A,  who  claimed  to  have  an  equitable  estate  ia 
copyholds  as  heir  of  R  M,  according  to  a  particalaf 
construction  of  the  custom  of  the  manor,  filed  a  bill 
praying  for  a  conveyance  from  trustees  who  had 
the  legal  estate,  and  that  B,  who  was  in  posaessioi 
of  the  premises,  and  who  claimed  to  be  heir  accord- 
ing to  another  construction  of  the  custom,  and  C 
and  D,  who  claimed  to  be  heirs  according  to  other 
constructions  of  the  custom,  on  being  served  with  a 
copy  of  the  bill,  might  be  bound  by  all  the  pro- 
ceedings in  the  cause.  C  and  D  were  so  sencd, 
and  did  not  appear,  or  take  any  part  in  the  caosa 
B  appeared  to  the  bill,  and  put  in  an  answer;  and 
on  the  hearing  objected  that  C  and  D  were  not  par- 
ties in  the  regular  manner : — Held,  that  the  oksce- 
tion  was  good,  and  that  the  23rd  New  Order  of 
August  1841  did  not  apply  to  the  cases  of  C  and  D. 
Marke  v.  Locke,  12  Law  J.  Rep.  (n.8.)  Cb.445. 

An  objection  taken  by  the  answer  for  want  of 
parties,  had  been  set  down  under  the  S9th  of  the 
Orders  of  1841,  and  allowed.  The  decision  being 
appealed  from, — Held,  that  the  appellaat  was  eo- 
titied  to  begin.  RoherU  v.  MarckaM,  13  Law  J.  Bef. 
(n.8.)  Ch. 56i  1  Ph. 370{  afiBrming a. c.  1  Haze^ ^. 

The  disallowing  of  a  demurrer  for  want  of  |wr'* 
tiea,  does  not  preclude  the  defendants  from  taking 
the  same  objection  for  want  of  parties  by  Mt 
anawer.  fValiworth  v.  Holt,  4  Myl.  &  Cr.  6 19 ;  a.  c.  10 
Law  J.  Rep.  (  n.8.  )  Ch.  1 38,  considered.  BitAardm 
v.  Hasting*,  13  Law  J.  Rep.  (n.s.)  Ch.  143;  7  Bea. 
323. 

A  suit  was  instituted  by  a  husband  and  wife,  and 


PARTIES  TO  SUITS— (Objeotiokb  as  to). 


49d 


*  decree  inade  therein.  It  afterwards  appeared  that 
the  property  in  question  was  limited  to  the  wife*s 
separate  use: — Held,  npon  a  petition  of  the  wife 
by  a  Dezt  friend  that  the  objection  of  misjoinder 
could  not  be  then  taken  advantage  of  by  a  respon* 
dent  who  was  not  an  accounting  party.     Warren  ▼. 

A  second  plea  for  want  of  parties  is  yalid  where 
the  ebjection  is  first  introduced  by  an  intermediate 
ameodment  of  the  bill.    Henley  y.  Stone,  4  Bea.  889. 

A  bill  may  be  demurred  to  as  a  whole  for  want  of 
parties,  if  any  part  of  the  relief  prayed  in  such  a 
ease,  cannot  be  granted  in  the  absence  of  a  person 
who  is  not  made  a  party  to  the  bill. 

When  a  demurrer  for  want  of  parties  is  allowed, 
with  leave  to  amend,  the  plaintiff  does  not  by 
undertaking  to  amend  preclude  himself  from  ap- 
pealing agaiust  the  allowanee  of  the  demurrer. 
LedbeUer  v.  Long,  4  M.  &  Cr.  286. 

After  a  suppXemental  bill  had  been  filed  to  carry 
CD  the  accounts  in  a  creditors'  suit  against  the  ad- 
miniatratrix  of  an  intestate,  the  administratrix  mar- 
ried. Upon  the  husband  appearing  and  consentiog 
to  be  bound  by  a  decree,  the  usual  supplemental 
decree  was  made,  without  requiring  an  answer  from 
the  husband,  or  altering  the  title  of  the  cause. 
Sapie  T.  Ward,  1  Coll.  C.C.  24. 

Where  a  caase  is  set  down  for  bearing,  upon  the 
defendant's  objection  for  want  of  parties,  under  the 
89th  Order  of  August  1841,  the  Court  will  assume, 
for  the  purpose  of  deciding  that  objection  only,  the 
defendant's  answer  to  be  true.  Biekardton  y.  Lar- 
pent,  2  Y.  &  Coll.  C.C.  507. 

Where  a  person  is  seised  of  an  estate  in  fee,  de- 
feasible by  a  conditional  limitation,  shifting  use,  or 
executory  devise,  the  inheritance  is  not  represented 
in  this  court  naerely  by  the  person  who  has  the  de- 
feasible estate,  and  in  a  suit  for  administration 
against  such  person  alone  an  objection  for  want  of 
proper  parties  must  prevail.  Goodees  v.  Williams, 
2  Y.  &  ColL  C.C.  695. 

Under  the  SOth  Order  of  August  1841,  trustees 
by  devise  for  the  sale  of  real  estate,  with  power  to 
give  discharges,  will  represent  all  the  persons  bene- 
ficially interested  in  the  proceeds,  not  only  in  a  suit 
by  a  claimant  paramount  to  the  devise,  but  also  in 
a  suit  by  one  of  persons  claiming  under  the  will ; 
and  that  even  though  the  conduct  of  the  trustees 
be  impeached  by  the  bill. 

Where  the  cause  has  been  set  down  upon  the  de- 
fendant's objection  for  want  of  parties,  the  Court 
will  not  always,  upon  the  hearing  of  the  objection, 
decide  upon  the  propriety  of  making  the  persons 
beneficially  interested,  parties,  unless  the  facts  are 
agreed  upon ;  but  will  reserve  such  question  to  be 
decided  at  the  bearing  of  the  cause.  Osbom  v.  Fore- 
■rm.  13  Law  J.  Rep.  (N.s.)  Ch.  123 ;  2  Hare,  656. 

A  bill  was  at  the  hearing  held  defective  for  want 
of  parties,  and  stood  over.  Another  bill  was  filed, 
stating  that  at  the  hearing  the  sole  plaintiff  was 
dead,  and  stating  circumstances  intended  to  remove 
the  objeetion  for  want  of  parties,  and  praying  the 
discharge  of  the  former  order  and  a  revivor.  A 
demurrer  for  want  of  parties  was  sustained.  Egre^ 
mont  v.  Cowell,  5  Bea.  620. 

The  testator  by  his  will,  charged  his  debts  and 
legacies  upon  his  real  and  personal  estate,  and  gave 
sttch<«eal  and  personal  estate  to  trustees  upon  trust 


for  his  nephew  for  life,  (to  whom  also  he  gave  a 
legacy;  with  remainder  to  the  first  and  other  of  the 
sons  of  the  nephew  succe^ively  in  tail  male,  with 
remainder  to  the  second  and  every  other  son  of  the 
testator's   brother  successively  in   tail  male,   re- 
mainder to  the  testator's  own  right  heirs;    and 
added — **  and    upon   this  last-mentioned    contin- 
gency, failing  heirs  male  of  mv  said  brother  and  of 
my  said  estate  going  to  my  right  heirs  more  remote 
aa  aforesaid,  then  I  do  hereby  charge,  subject,  and 
make  liable  my  said  estate  with  the  payment  of  the 
sum  of  5,000/.  to  my  niece."     The  testator  died  in 
1775,  leaving  his  brother  his  heir-at-law.    The 
nephew  entered  into  possession  of  the  real  estate, 
which  consisted  of  a  plantation  in  Jamaica,  subject 
to  a  mortgage,  created  by  the  testator  in  1765.  The 
brother  afterwards  died,  leaving  the  nephew,  his 
only  son,  and  then  heir-at-law  of  the  testator.    The 
nephew  died  in  1822,  without  issue  male.    The  bill 
was  filed  in  1837,  against  the  mortgagees  and  the 
devisees  of  the  nephew,  to  obtain  payment  of  the 
niece's  legacy  of  5,0002. : — Held,  tnat  an  adroinis* 
trator  of  the  nephew,  to  whom  letters  of  adminis- 
tration had  been  granted  limited  to  the  purposes  of 
the  suit,  was  a  sufficient  representative  of  the  per- 
sonal estate  of  the  nephew  in  the  cause.    That  the 
heir-at-law  of  the  survivor  of  the  trustees  appointed 
by  the  testator,  and  the  personal  representative  of 
the  testator,  should  properly  be  parties  to  the  cause, 
but  the  defendants  not  having,  by  plea  or  answer, 
objected  that  such  heir  or  personal  representative 
were  necessary  parties,  the  Court  would,  under 
the  40th  Order  of  August  1841,  under  the  circum- 
stances of  the  case,  make  a  decree  saving  their 
rights.     Faulkner  v.  Darnel,  8  Hare,  199. 

Bill  by  some  of  the  shareholders  of  a  joint-stock 
bank,  on  behalf  of  themselves  and  all  the  other 
shareholders,  (except  the  defendants),  charging  the 
directors  of  the  bank  and  others  of  the  defendants 
with  fraudulent  misapplication  of*  the  funds  of  the 
bank;   with  having  borrowed  from  third  parties 
(who  were  also  defendants)  monies  in  the  name  of 
the  bank,  for  private  and  improper  purposes ;  and 
with  having,  by  their  public  ofiicer,  suffered  judg- 
ment to  be  recovered  against  the  bank,   by  such 
third  parties,  for  the  amount  of  such  advances,  in 
order  that  the  same  might  be  recovered  from  the 
shareholders  of  the  bank;  charging  also  the  defen- 
dants with  making  use  of  the  proceedings  under  the 
judgment  to  enforce  payment  from  the  shareholders 
of  a  call  of  3/.  per  share,  not  warranted  by  the  deed 
of  association,  and  praying  that  the  debts  and  lia- 
bilities of  the  bank  might  be  ascertained,  and  the 
assets  applied  in  satisfying  them,  and  an  injunction 
issued  to  restrain  process  by  the  defendants  (the 
third  parties)  against  the  plaintifis  under  the  judg- 
ment:— Held,  on  demurrer,  that  certain  shareholders 
of  the  bank  who  had  paid  the  call  of  Si.  per  share,  and 
who  were  thereupon,  by  express  engagement  with 
the  bank,  relieved  from  proceedings  under  the  judg- 
ment, were  necessary  parties  to  the  suit;  and  Uiat, 
inasmuch  as  such  parties,  not  being  named  as  de- 
fendants, must  be  regarded  as  plaintiffs  under  the 
general  description  of  other  shareholders,  the  suit 
was  improperly  framed  on  the  ground  of  misjoinder. 
That  where  the  defendants,  the  third  parties,  had 
aided  in  the  misapplication  of  the  funds  in  the  man- 
ner stated,  they  might  be  properly  made  defendants 
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to  a  soft  by  the  eesM  que  imtty  and  that  a  bill  geek- 
ing  relief  both  against  atich  third  parties  and  the 
directors  of  the  Iwink  wa^  not  multifarioas.  Ltmd 
▼.  Blanthardt  4  Hare,  9. 

Bill  by  one  child,  entitled  with  the  other  children 
to  the  residue  of  real  and  penonal  estate,  against 
the  widow  and  eldest  son  of  the  testator,  who  were 
Hie  trustees  and  executor,  for  the  execution  of  the 
trusts  of  the  will  and  administration  of  the  estate^ 
and  praying  a  receiver.  The  widow  clarmed  a  lift 
estate  adversely  to  the  children  :—Hdd,  thatth«  re- 
sfdnaty  legatees,  who  were  defendants  (other  than 
the  executor)  were  properly  served  with  a  copy  of 
the  bill,  under  the  23rd  Order  of  August,  1941. 
Datfh  V.  Ddvjf,  4  Hare,  889. 

Bill  by  parties  claiming,  aa  next'-of-kin,  against 
executors.  Report  that  other  persons,  not  parties, 
wtere  the  sole  next-of->1tin.  Exceptions  by  the  plain- 
tfift  to  the  report  Objection  that  theplarotim,  be- 
fore the  exceptions  were  argued,  must  make  parties 
the  persons  found  next-of-kin  by  the  Master  over- 
ruled.    Tof^mm  V.  Lighihodyf  4  Hare,  812. 

Bill  by  a  trustee  under  an  act  of  parliament  fbr 
making  and  maintaining  roads,  who  had  acted  im 
the  trust,  against  some  of  his  co- trustees,  fcr  contri- 
bution tov^krds  a  debt  recovered  from  the  plaintiff 
by  bankers  who  had  advanced  money,  under  the 
orders  of  the  trustees  for  the  purposes  of  the  trust, 
— directed,  at  the  hearing,  to  stand  over,  giving 
the  plaintiff  liberty  to  add.  such  other  trustees  as 
parties  to  the  suit  as  the  several  defendants  by  their 
answers  submitted  were  necessary  parties,  and  liable 
to  contribute,  if  they  (the  defendants>  were  liable,*— 
the  plaintiff  electing  not  to  waive  his  right  against 
such  other  parties.    WilMn  v.  Gotfiman,  4  Hare,  54i 

Where  a  oatise  is  set  down  upon  an  objectioD  fbr 
want  of  parties,  the  plaintiffbegins.  Wha%  a  cause 
is  set  down  upon  an  objection  for  want  of  parties, 
under  the  89tb  Genenl  Order  of  August! 841,  the 
Court  merely  gives  its  opinion  onthereoordasittheu 
stands.  The  objection  can  only  be  finally  disposed 
of  at  the  hearing,  when  the  record  and  evidence  utt 
eomplete.    Bradttoek  ▼.  Wkaileff,  6  Bea.  451. 

A  person  entitled  to  an  equity  of  redemptHA 
oannot  make  the  mortgagee  a  party  to  a  suit  respect- 
ing  the  mortgaged  estate  without  offering  to  redeem ; 
but  where  a  mortgagor,  by  deed  to  which  the  moit- 
gagee  was  not  a  party,  had  conveyed  another  estate 
to  trustees  to  sell  and  pay  off  the  mortgage,  so  as 
to  exonerate  the  mortgaged  estate,  it  was  held  that 
A  person  interested  in  the  equity  of  redemption 
might  file  a  bill,  not  offering  to  redeem,  against  the 
mortgagee  and  trustees,  to  have  an  execution  of  the 
trust 

An  estate  was  mortgaged,  and  by  a  deed  to  which 
the  mortgagee  was  not  a  party,  the  mortgagor  con- 
veyed another  estate  to  trustees  to  sell  and  pay  off 
the  mortgage,  fto.  A  party  interested  in  the  equity 
of  redemption  filed  a  bill  against  the  trustees  and 
iiMrtgagee  to  have  an  execution  of  the  trusts  of  the 
i^t'd ;  and  it  charged,  that  the  parties  to  the  trust 
4<s4  did  not  intend  to  create  any  trust  for  the  mort- 
gsir«'e,  and  that  the  trustees  alleged  that  the  mort- 
^«lf<«  was  interested  in  the  matters  in  question,  but 
U«4'  pisintiff  chsrged  the  contrary,  and  that  he  had 
IM/  j^gsl  or  equitsble  interest  in  the  estate,  not  being 
t-tittiUd  to  snv  interest  under  the  deed  of  trust, 
^  */*ii  ntvtftMeM  he  made  some  claim  to  be  in- 


terested therein^  the  nature  of  sihich  he  oughtti  ttt 
forth  {■''—Held,  that  this  statement  of  claim  jr- 
vented  a  general  demurrer  by  die  mortgagee. 

To  susts(in  a  demurrer  for  want  of  partus,  tlie 
defondant  must  shew  that  the  absent  penaa  it  a 
neoessary  party  according  to  the  case  of  ssdi  de- 
fendant 

An  estate  waa  diarged  with  a  mortgage  snd  vith 
portiona,  and  a  term  waa  vested  in  tmsteesftr 
securing  the  portisos.  A  second  estate  was  oos- 
veyed  on  trust  to  sell  and  pay  the  mortgage  sad 
portions.  In  a  suit  for  the  executiou  of  the  tittti» 
the  mortgagee  objected  that  the  trustees  of  thetenn 
were  not  parties ;  but  the  objection  was  overmled. 
Dalton  V.  Hayter,  7  fiea.'31d. 


PARTITION. 

The  assignee  of  an  undivided  sbcie  of  certaia 
premises,  part  of  a  larger  eatate,  held  by  the  assign 
nor  in  common,  has  no  title  as  against  the  other 
tenants  in  common  to  require  that,  on  partitisn,  the 
particular  premises  which  he  has  purchased,  or  aiy 
part  of  them,  shall  be  allotted  to  him.  Cmper  v. 
Fithert  10  Law  J.  Rep.  (v^)  Ch.  221. 

This  Court  adopts  the  rule  of  the  Court  of 
Chancery  in  regard  to  costs  in  suits  of  psrtitioo. 
MimyHMY.  Jotul,  4  Y.  ft  C.  134. 

A  party  having  a  life  estate,  deteiminaUe  on  Us 
marriage,  in  one- fifth  of  an  estate,  is  entitied  to  a 
decree  for  partition. 

Where,  in  a  suit  for  partition,  the  defendsals  sis 
desirous  that  there  ahall  be  no  partition  of  their 
several  shares,  the  partition  may  be  confined  ts  tl* 
aliquot  share  of  the  plaintiff  Hob$om  v.  Sktnmd, 
4  Bea.  184. 

The  Court,  under  particular  dreumslaaces,  vfll 
grant  the  plaintifl^  in  a  bill  for  partition,  filed  pre- 
viously to  the  pasang  of  the  act  4  &  6  Vict  c.  ii^ 
an  opportunity  of  perfeoting  bis  title ;  as,  far  ii- 
atanee,  where  a  small  omission  haaoceurred  in  pisof 
of  his  title,  the  Court  not  being  too  strict  in  cases 
of  that  kind;  but  wheiu  the  plaintiff  hraught  far- 
ward  9.  very  inperfeet  title,  and  although  he  hsd 
recovered  judgment  and  possession  in  an  aodsu  of 
f^ectment  of  his  alleged  ahare  of  the  estate^  the 
subject  of  partition,  against  the  defimdant,  the 
Court  would  not  aasist  the  plaintiff  farther  than  bjr 
dismissing  his  bill  without  prejudice  to  his  filing  a 
new  bill. 

Semble'^Tht  Court  had  no  jurisdietion  previeualy 
to  the  passing  of  the  4  ft  6  Viet  o.  3^,  to  dente 
partition  of  customary  freeholds.  Jope  v.  iUnkttd, 
12  Law  J.  Rep.  (ii.s.)  Ch.  190;  6  Bea.  213w 

Four  persons  purchased  some  land  and  agreed 
that  it  should  be  laid  out  in  streeta  and  soU  ia 
lots,  according  to  a  specified  plan.  All  the  parties 
died,  and  there  being  no  equitable  ground  for  pot- 
ting an  end  to  the  agreement^ — Hidd,  that  the  re- 
presentatites  of  one  of  the  parties  conid  not  mais- 
tatn  a  suit  for  a  partition  against  the  repreaentativcs 
of  the  others.  A,  B,  C  snd  D  purchased  land  so 
a  joint  speculation,  and  they  agreed,  in  ease  cither 
of  them  should  sell  his  share^  to  give  to  the  othefl 
the  option  of  buying.  A  and  B  paid  the  whsle 
purohase-money,  and  C  and  D  mortgaged  their 
shares  to  A  and  B  to  secure  their  pn^Metioiia.  D 
died,  and  made  A,  C,  and  W  executois  and  tm^ 
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tee%  and  gvfe  them  power  to  icll«  b«t  no  power 
teaake  pueohaaee.  A  end  C  akme  proved  the  will. 
A  and  B,  together  with  W,  agreed  to  relinqaiah  te 
C  a  portion  of  the  estate,  in  oonaideration  of  C*8 
lekanng  to  them  hia  ihare  in  the  reaidue,  subject 
te  his  mortgage  debt  thereon.  W  died,  and  A  and 
B  afterwards  completed  the  contract : — Held,  that 
as  there  was  no  power  giTen  to  the  executors  and 
trastees  of  D  to  porehau  or  to  render  the  testator's 
estate iiable  to  a  portion  of  C's  mortgage,  the  estate 
of  D  was  not  entitled  to  participate  in  the  benefit 
of  the  purchase.    Peek  t.  CardwMy  2  Bea.  137. 


PARTNERS. 

(A)  PABTtrSBSHIP. 

(a)  In  geturoL 
(*)  DittolmHom  nf. 
(e)  JtcmoUs, 

(B)  RioHTS  AKD  Liabilities  op. 

(C)  AcnoNB  ANI>  SVITS. 


(A)  Partnebship. 
(a)  In  general. 

By  a  deed  of  the  7th  of  May  1839,  a  company 
was  fbrroedf  called  the  West  Mining  Association, 
ef  which  the  defendants  were  directors.  All  bills 
and  notes  were  to  be  drawn  and  accepted  by  three 
dwefAoes.  The  plaintiH^  by  an  agreement,  agreed 
to  sell  to  this  company  1,000  shares  in  the  Pennanoe 
Mills  Mining  Company,  to  be  paid  for  by  the  snm 
cf  1,8362.,  and  by  the  deKrm  to  him  of  200  scrip 
certificates  of  shares  in  the  West  Mining  Assoda^ 
(Son.  The  money  was  to  be  paid  on  the  1st  of 
Angnst  1841.  200  scrip  certificates  were  there- 
apon  delfrered  by  the  company  to  the  plaintiff,  and 
entered  in  their  books  in  his  name.  The  defendants 
afbrwards  gnre  the  plaintiff  the  following  promia- 
sory  note : — **  We  johitly  promise  to  pay  to  J  F 
(the  plaindff)  1,883IL  on  the  1st  of  August  1841, 
for  ralue  received  in  Pennanoe  shares,  pursuant  to 
annexed  contract'*  The  note  was  signed  by  all  the 
defendants.  The  deed  of  settlement  provided,  that 
holders  of  scrip  certliieates  should  not  be  consi- 
dered qualified  proprietors ;  and  tliat  a  certain  pro- 
portion of  the  net  profits  of  the  year  should  be  di- 
vided amongst  the  shareholders  and  scrip  certificate 
holders  in  proportion  to  their  several  shares  and  in- 
terests. Tne  plaintiff  had  not  paid  any  instalments, 
nor  signed  the  deed  of  settlement: — Held,  in  an 
action  by  the  plaintiff  against  the  defendants  on  the 
promissory  note,  that  a  plea,  stating  that  the  de- 
fendants made  the  note  aa  directors  and  on  behalf  of 
the  mining  co-partnership,  and  that  the  plaintiff  was 
a  partner  with  the  defendanta,  was  not  supported  by 
proof  of  the  above  facts.  Fom  t.  Frith,  1 1  Law  J. 
Rep.  (ii.s.)  Exch.386;  10  M.  &  W.  131. 

One  of  the  defendants  had  been  made  president, 
and  the  other  a  vice-president  and  one  of  the  con- 
sulting council  of  an  association,  and  both  of  them 
had  attended  three  meetings,  and  had  subscribed 
their  names  to  an  agreement,  stating,  *'We  do 
agree  to  subscribe  for  the  number  of  shares  herein 
mentioned,  and  to  pay  a  deposit  of  5/.  per  share, 
when  shares  to  the  amount  of  50,000t  shall  have 


been  9abseribed."  Tbe  nnmber  of  ahares  required 
had  never  been  subscribed  for.  The  plaintiff,  at 
the  request  of  the  secretary,  had  provided  maps  for 
the  association.  It  was  left  to  the  jury  to  say,  first, 
whether  there  had  been  a  direct  contract ;  secondly, 
whether  a  partnership  had  been  entered  intoi 
thirdly,  whether  the  defendanta  had  held  themselves 
out  as  members  of  the  association :  and  the  jury 
having  negatived  these  facts, — Held,  that  it  was 
not  necessary  to  have  left  it  to  the  jury  to  say, 
whether  or  not  a  preliminary  association  had  been 
formed,  of  which  the  defendants  were  members. 
Wood  V.  the  Duke  rf Argfile,  13  Law  J.  Rep.  (ma) 
C.P.  96;  6M.  &G.  928. 

The  defendant  contemplated  entering  into  part- 
nership with  the  house  of  B  &  S  V.  In  furtherance 
of  his  intention  he  advanced  2,000/.  to  them. 
They  removed  their  banking  account  at  his  recom- 
mendation, and  changed  the  name  of  their  firm  to 
*'  B  &  S  V  &  Co.,"  but  no  formal  deed  of  partner- 
abip  had  been  signed,  nor  was  any  entry  shewn  in 
the  books  of  B  &  S  V  which  proved  the  defendant 
to  be  a  partner:  —  Held,  that  it  was  a  question 
proper  to  be  left  to  the  jury,  whether  the  defendant 
was  liable  aa  a  partner  for  the  debt  of  B  &  S  V 
&  Co.     QahrUl  v.  EviU,  Car.  &  M.  368. 

(6)  DUeoimHom  rf. 

The  plaintiflfl  having  taken  the  defendant  into 
partnership  for  twentv-one  years,  upon  hia  paying 
/>00/.  for  the  good-will,  found  after  nine  years,  that 
the  concern  was  in  a  losing  condition,  and  was  daily 
becoming  worsen  He  filed  a  bill  for  dissolving  the 
partnership,  and  then  moved  for  the  appointment 
of  a  receiver,  and  that  the  aSairs  might  be  imme- 
diately wound  up: — Held,  that  the  Court  could, 
under  certain  oircumstancea,  do  on  motion  what  it 
might  do  at  the  hearing  i  and  as  the  concern  waa 
daily  growing  worse,  this  motion  must  be  granted. 
Aot/ey  V.  Ford,  12  Law  J.  Repw  (K.f.)  Ch.  482 1  18 
Sim.  495. 

Where  the  Court  decrees  the  dissolution  of  a 
partnership  in  consequence  of  the  luuacy  of  one  of 
the  partners,  the  dissolution  will  take  place  from 
the  date  of  the  decree.  Betck  v.  FroUch,  12  Law  J. 
Rep.  (n.8.)  Ch.  118. 

To  justify  a  decree  for  the  dissolution  of  a  partner- 
ship, on  the  ground  of  insanity,  it  is  not  suflScient 
to  shew  that  the  party  stated  to  be  insane,  ia  not 
for  the  time  so  capable  as  he  had  previously  been 
of  attending  to  and  conducting  the  business,  but  it 
must  be  shewn  clearly  that  he  is  really  insane.  Sadler 
V.  Zee,  12  Law  J.  Rep.  (N.s.)  Ch.  407 ;  6  Bea.  324. 

To  entitle  one  partner  to  an  order  for  an  injunc- 
tion and  receiver  against  his  co-partner,  he  must 
either  shew  a  dissolution  or  facta  which,  if  proved 
at  the  hearing,  would  entitle  him  to  a  decree  for  a 
dissolution. 

Where  a  partner  does  acts  inconsistent  with  the 
duty  of  a  partner,  and  of  a  nature  to  destroy  the 
mutual  confidence  which  ought  to  subsist  .between 
partners,  and  makes  it  impossible  that  the  business 
can  be  conducted  in  partnership  with  benefit  to 
either  party,  the  Court  will  decree  a  dissolution 
before  the  expiration  of  the  term  for  which  tbe 
partnership  was  entered  into.  Smith  v.  Jeyee,  4 
Bea.  508. 
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The  defencUmtB,  Atfd  the  other  defendaiita,  hating 
bought  an  estate,  obtained  from  the  Bishop  of  Dur- 
ham a  lease  for  twenty-one  years  of  land  adjoining, 
called  the  Byers  Green  Coal  Royalty,  and  com- 
menced working  the  same  under  the  name  of  the 
Byers  Green  Coal  Company.  In  the  month  of  March 
1839  they  signed  an  agreement  that  they  shonld  be 
entitled  to  me  land  so  purchased  in  equal  shares, 
and  also  to  the  Byers  Green  Royalty,  in  equal 
shares ;  and  that  each  party  should  participate  in 
the  adTantages  or  losses  to  be  derived  from  toe  pur- 
chase and  the  said  royalty,  &c,and  that  any  money 
paid  for  the  same  estate  or  royalty,  or  respecting  the 
winning  of  any  colliery  by  any  of  the  said  pardest 
should  carry  interest  until  the  repayment  B  having 
refused  to  nay  up  his  calls,  to  sign  a  partnership 
deed,  and  slso  to  concur  in  borrowing  money,  the 
other  partners,  in  February  1841,  served  him  with 
a  notice  that  they  would  no  longer  continue  partners 
with  him,  and  that  he  was  to  consider  the  partnership 
between  them  entirely  dissolved,  and  they  offered 
to  pay  him  back  the  aum  of  8502.,  previously  ad- 
vanced by  him,  with  interest  This  sum  was  not 
paid,  and  negotiations  afterwards  took  place  between 
the  parties  respecting  the  payment  of  the  sum,  sad 
other  compensation  to  B,  and  as  to  the  terms  ot  the 
dissolution.  A  trea^  was  also  entered  into  by  one 
of  the  partners,  for  uie  purchase  of  B's  interest  in 
the  colliery. 

An  action  having  been  brought  agsinst  B  and  the 
other  partners  on  a  bill  of  exchange  accepted  in  the 
name  of  the  £rm,  to  which  the  defendant  B  pleaded 
non  accepitf  the  Judge  told  the  jury  that  the  part- 
nership contract  was  for  twenty-one  year^  and  could 
not  be  dissolved  by  the  notice : — Held,  that  this  was 
a  misdirection,  the  partnership  being  indefinite ;  and 
that  the  question  for  the  jury  was,  whether,  after  it 
had  been  dissolved  by  the  notice,  the  parties  came 
to  a  new  agreement  to  carry  on  the  concern  together 
as  partners.  Laycock  r.  BtUmer^  13  Law  J.  Rep* 
(N.8.)£xch.l56. 

(e)  AceounU. 

[Copland  v.  Toulmu,  4  Law  J.  Dig.  418 ;  7  C.  fii 
F.  349.1 

A  father  and  son  were  in  iMirtnership  together. 
The  son  died,  and  the  father  furnished  a  statement 
of  the  partnership  accounts  to  the  executrix  of  the 
son,  which  did  not  contain  any  particular  items, 
and  which  shewed  some  debts  due  to  the  partnership 
to  be  outstanding.  No  further  accounts  or  infor- 
mation were  called  for,  till  after  the  death  of  the 
father,  which  took  place  twenty-two  years  after  his 
accounts  had  been  furnished.  An  investigation  of 
the  partnership  books  was  then  made,  and  several 
errors  in  the  furnished  accounts  were  stated  to  be 
found.  The  representatives  of  the  son  then  filed  a 
bill  to  have  the  partnership  accounts  taken : — Held, 
that  they  were  barred  by  long  acquiescence ;  but 
accounts  were  directed  to  be  taken  of  the  debts 
which  were  outstanding  when  the  accounts  were 
furnished  by  the  father.  Scott  v.  MHnef  12  Law  J. 
Rep.  (n.s.)  Ch.  233  ;  5  Bea.  215. 

A  retired  partner  averred  by  his  answer  to  a  bill 
for  an  account  against  the  partnership,  that  the 
plaintiff  had  adopted  his  successors  in  the  partner- 
ship as  his  (the  plaintiff^ s)  exclusive  debtors ;  but 
stated  no  facts  m  proof  of  such  adoption.     The 


aooounts  were  directed  agunst  kiln,  as  well  ss  tlie 
other  partners,  without  pr^udioe  to  the  questioD  of 
whether  the  retired  partner  was  or  was  notdisefasiged 
from  the  debt  by  the  acts  of  the  pUdntiC  Beim 
v.  Hatfield,  4  Hare,  82. 

Bill  for  a  partnerriiip  account  and  injonotioa. 
Order  on  motion,  by  consent,  to  take  the  aeosuta 
One  of  the  pluntifii  afterwards  became  bankniptsnd 
th«  defendant  filed  a  aupplemental  bill,  briiigiog 
his  assignees  before  the  Court,  and  moved  that  the 
proceedings  under  the  order  might  be  pfoseouted 
as  against  the  new  as  well  as  sgainst  the  origxssl 
defendants.    Tlie  Court,  with  the  consent  of  the 
assignees,  but  without  the  consent  of  the  iasdveDt 
plaintiffs  in  the  original  suit,  made  the  order.  SUA- 
eoek  V.  CopUhgt  4  Hare,  161. 
•    A  agrees  to  take  B  into  partnersldp  with  himigr 
fourteen  years,  in  consideration  of  a  premiom  of 
2,600^,  one-half  of  which  is  to  be  paid  at  the  age- 
ing of  the  articles,  and  the  other  half  at  the  time  of 
the  execution  of  a  deed  of  partnership  to  be  founded 
on  the  articles.    The  articles  are  signed,  the  fint 
instalment  of  the  premium  is  paid,  and  the  psrties 
enter  into  partnenhip.    After  the  lapse  of  a  fee 
months.  A,  under  considerable  provocation  from  B, 
excludes  B  from  the  partnership.    The  coioexioo 
18  not  renewed,  the  deed  is  not  executed,  nor  is  die 
second  instalment  paid ;  but  there  la  a  fonnsl  dis- 
solution of  the  partnership  4m  a  certain  day.    A 
afterwards  becomes  bankrupt : — Held,  that,  m  the 
aocoonts  to  be  taken  between  A's  assignees  snd  B, 
the  latter  is  to  be  credited  with  the  whole  smeont 
of  premium,  but  to  be  debited  with  the  un|iaid  in- 
stalment, and  with  an  additional  pordon  of  pn* 
mium,  calculated  with  reference  to  the  actual  diiia' 
tion   of  the  partnership: — ^Held,  also,  that  B  is 
entitled  (without  prejudice  to  any  question)  to  adcr 
a  claim  for  the  whole  prenodum  under  tiie  bsnk- 
ruptcy.    One  of  two  partners  may  have  a  demaod 
against  the  other  for  compensation,  in  the  nstare  of 
unliquidsted  damages,  and  enforceable  in  equity 
only.    Burii  v.  AlUn^  1  CoU.  C.C.  589. 

An  account  was  settled  and  relesees  ezceoled 
between  the  residuary  legatees  of  a  partner  snd  the 
representatives  of  the  surviving  partner.  NumeRWi 
and  important  errors  in  the  account  havii^  beea 
proved,  the  release  was  set  aside ;  but  having  Tegsid 
to  the  lapse  of  time  and  the  loss  of  bc»oks  and  doca- 
ments,  the  Court  declined  opening  the  sccoubIi 
altogether,  hut  g^ave  liberty  only  to  surcharge  sod 
falsify. 

Partnership  aocounta  having  been  directed  to  be 
taken  by  the  Master  in  a  case  in  which  some  of  the 
books  had  been  lost,  the  Court  directed  the  Mssls, 
if  it  should  appear  in  taking  the  account  that  say 
necessary  books,  &c  should  be  wanting,  to  report 
the  same  specially,  and  whether  in  consequence  of 
the  want  of  such  books  he  was  unaUe  to  proceed 
satisfactorily  in  taking  the  accounts. 

Where  a  release  has  been  executed  and  the  psr- 
ties have  for  a  long  space  of  time  acquiesced  in  it, 
the  mere  proof  of  errors  will  not,  in  the  absence  of 
fraud,  induce  the  Court  either  to  aet  aside  or  to  give 
leave  to  surcharge  and  falsify,  but  the  nature  snd 
amount  of  the  errors  alleged  and  proved  may  have 
a  very  considerable  effect  in  the  consideration  of 
the  question,  whether  the  release  was  feirly  obtained. 
MiUar  v.  Craig,  6  Bea.  433. 
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A  B,  the  reinreMntative  of  a  deceased  partner, 
kaving  filed  his  bill  against  C  D,  the  surviving 
partner,  for  an  aoconnt,  A  B,  in  consideration  of 
$002.  released  C  D  from  all  claims,  and  the  bill  was 
dismissed ;  by  mutual  error,  a  debt  of  2,0001.  owing 
to  the  partnership,  but  was  not  then  known  to  exist, 
was  omitted  in  the  consideration  by  both  parties. 
C  D  afterwards  received  it: — Held,  that  A  B,  not- 
withstanding the  release,  was  entitled  to  his  share 
of  the  debt,  but  that  to  obtain  it  the  whole  account 
mutt  be  re-opened.     Friit  v.  Ckiyt  6  Bea.  603. 

(B)  RioBTS  AND  Liabilities  of. 

A  partner  in  an  undertaking  is,  by  virtue  of  that 
reUdon,  constitiited  a  general  agent  for  his  co- 
partners in  all  matters  relating  to  the  partnership ; 
somI  he  has  all  the  authorities  necessary  for  oarrying 
on  the  imdertaking,  and  all  such  as  are  usually 
esercised  ^  the  partnership. 

Any  restriction  imposed  by  agreeqient  among 
the  partners  on  the  authority  possessed  by  them, 
tliottgh  operative  as  between  the  partners  themselves, 
does  not  limit  their  authority  as  to  third  persons 
who  acquire  rights  under  its  exerdse,  unless  such 
persons  knew  of  the  restriction  imposed. 

Necessary  goods  were  furnished  (according  to 
the  usual  course  in  such  concerns,)  to  the  order  of 
an  agent  of  directors,  appointed  to  carry  on  a  mine, 
for  the  benefit  of  shareholders: — Held,  that  a  share- 
hikder  who  had  paid  sums  of  money  towards  and 
interfered  in  working  the  mine,  was  a  complete 
partner  with  the  directors,  and  Uable  fbr  the  goods 
aupplied.  Also,  that  an  agreement  made  by  him 
wi&i  the  directors,  that  they  should  not  deal  on 
credit,  of  whidi  the  party  who  supplied  the  goods 
knew  nothing,  did  not  exempt  him  from  such 
liability.  O^iey  v.  Botame,  Hawken  v.  Bmime,  10 
Law  J.  Rep.  (NA)£xch.  861 ;  8  M.  &  W.  703. 

The  distinction  between  contracts  imter  partet  and 
contracts  not  inter  partet  belongs  exclusively  to 
deeds. 

Those  parties  only  who  have  duly  signed  and 
exeeuted  an  mdenture  can  sue  or  be  sued  upon  it ; 
but  that  doctrine  is  not  applicable  to  written  con- 
tnefes  not  under  seal. 

In  an  action  on  a  written  agreement,  between  W 
M  K  and  J  S,  type-founders,  8cc.  and  co-partners, 
of  the  one  part,  and  the  plaintiff  of  the  other 
part,  whereby  the  plaintiff  covenanted  and  agreed 
with  W  M  K  snd  J  S,  and  the  survivor  of 
them,  to  serve  K  and  S,  and  the  survivor  of  them, 
for  seven  years  as  their  foreman ;  and  K  and  S  co- 
venanted and  agreed  with  the  plaintiff  to  employ 
bim  in  that  capacity  during  the  seven  years : — Held, 
that  a  dormant  partner,  who,  in  point  of  law,  was  a 
party  to  the  contract,  was  liable  to  be  sued  on  the 
contract  jointly  with  K  and  S,  though  unknown  to 
the  plaintiff  at  the  time  of  the  agreement ;  ovep* 
ruling  Beckham  r.  Knight,  7  Law  J.  Rep.  (v.s.) 
C.P.  93.  Beckham  v.  Drake,  11  Law  J.  Rep.  (n.s.) 
Exch.  201  ;  9  M.  &  W.  79. 

If  the  bet  of  a  man  being  a  dormant  partner  in 
a«firm  become  known,  and  on  his  retiring  firom  the 
firm  notice  of  that  circumstance  be  not  given  to 
those  persons  who  were  aware  of  his  being  such 
partner,  he  wilt  be  liable  to  those  persons  for  debts 
contracted  by  the  firm  after  his  retirement  there- 
from.    Tarrary,  DeJUnnt,  1  Car.&  K.  680. 


By  private  agreement  between  A,  B,  and  C,  ^ey 

were  to  establish  and  share  equally  in  the  profits  of 
a  certain  work,  after  payment  of  all  expenses.  A, 
a  printer,  was  to  furnish  the  paper  and  printing  at 
cost  price.  The  plaintifl^,  knowing  nothing  of  this 
agreement,  sold  to  A  paper,  to  be  used  by  him  in 

{muting  the  work: — Held,  that  B  and  C  were  not 
iable  to  the  plaintifiB  for  the  amount  of  paper  so 
furnished  to  A.  Wilem  v.  Wtdtehead,  12  Law 
J.  Rep.  (N.8.)  Exch.  43 ;  10  M.  &  W.  508. 

In  May  1889,  the  firm  of  B  &  S  V,  being  in- 
debted to  the  defendant,  he  proposed  to  become  a 
partner  with  them.  The  defendant  was  to  bring 
2,0001.  into  the  concern ;  to  be  entitled  to  one-third 
of  the  profits  \  and  to  be  a  dormant  partner,  wrthont 
any  power  to  interfere  in  the  management  The 
partnership  was  to  date  from  the  1st  of  April,'and 
the  name  of  the  firm  was  to  be  B  and  S  Y  &  Co. ;  but 
under  the  circumstances  the  defendant  reserved  to 
himself  the  option  of  determiniiig  at  any  period 
within  twelve  months  after  that  day,  whether  he 
would  become  a  partner.  The  partnership  name 
was  accordingly  changed ;  a  banking  account  was 
opened  in  the  name  of  B  and  S  V  &  Co.,  and  the 
2,0001.  was  advanced  to  the  firm  ;  but  within  the 
twelve  months  the  defendant  declared  his  determin- 
ation not  to  enter  into  the  partnership: — Held,  that 
these  fhots  were  not  sufficient  to  fb  the  defendant 
with  a  partnership  liability.  Oabriel  v.  Evilt,  1 1  Law 
J.  Rep.  (N.fi.)  Exch.  371 ;  9  M.  &  W.  297. 

To  an  action  for  goods  sold,  the  defendant 
pleaded  in  abatement  that  the  debt  became  due 
tnrm  the  defendant  jointly  with  one  W  S.  It  was 
proved  that  the  defendant's  business  was  carried  on 
with  the  knowledge  of  the  plaintiffs,  under  the 
name  of  **  Bush  &  Co.,'*  and  that  the  plaintifis  made 
out  the  invoice  of  the  goods  to  "  Bosh  &  Co.,"  and 
also  that  a  partnership  existed  in  fkct  between  the 
defendant  and  W  S : — Held,  that  under  these  cir- 
oumstances  the  proper  direction  to  the  jury  wap, 
that  the  defendant  was  not  liable,  unless  he  alone 
constituted  the  firm  of  Bush  &  Co.,  or  unless  he 
held  himself  out  to  the  plaintiffs  as  the  only  party 
constituting  that  firm.  Held  also,  that  with  a  view 
to  prove  the  defendant's  sole  liability,  a  witness 
could  not  be  asked  with  whom  he  deaU,  the  proper 
inquiry  being  as  to  what  acts  were  done.  Bonfield 
V.  Smithy  13  Law  J.  Rep.  (ir.s.)  Exch.  105;  12  M. 
8c  W.  406. 

Where  an  action  was  brought  by  T  fir  H,  who 
were  in  partnership  at  the  time  when  the  cause  of 
action  accrued,  a  letter  written  by  S»  who  had  sub- 
sequently become  a  partner  with  T,  in  the  room  of 
H,  relating  to  transactions  which  occurred  prior  to 
his  entry  into  the  firm,  is  not  admissible  in  evi- 
dence against  the  plaintifis,  without  proof  of  some 
express  or  implied  authority  firom  T  to  S  to  make 
the  statement  contained  in  the  letter.  Tunley  v. 
Bwms,  14  Law  J.  Rep.  (n  a.)  Q.B.  116;  2  Dow).  & 
L.  P.C.  747. 

The  defendants  were  partners  in  business  as 
brewers ;  and  one  of  them  in  the  name  of  the  other 
wrongfully  ejected  the  tenant  of  a  canteen,  who 
held  under  a  lease  from  the  Board  of  Ordnance, 
they  (the  defendants)  being  sureties  for  the  pay- 
ment of  his  rent  and  for  his  quiet  tenantship.  It 
was  ruled  that  one  partner  has  no  right  to  involve 
another,  unless  in  the  ordinary  course  of  their 
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bntinesfl ;  not,  for  instance,  in  a  treipass,  as  above 
stated. 

The  exception  to  this  doctrine  is  in  the  caie 
where  a  trespass  is  in  the  nature  of  a  taking  which 
is  available  to  the  partnership ;  and  in  such  case 
the  jury  should  find,  not  only  whether  the  defen- 
dants were  partners,  but  also  whether  before  the 
trespass  they  all  joined  in  ordering  it,  or  whether 
afterwards  they  concurred  and  received  the  benefit 
of  it 

Where  one  of  the  trespassers  is  servant  to  the 
others,  it  is  a  question  for  the  jury,  whether  he  acted 
merely  as  servant,  or  whether  he  was  so  implicated 
in  the  matter  as  to  make  himself  a  principal  tres- 
passer.   Petrie  v.  Lamont,  Car.  &  M.  93. 

A,  B,  &  C,  who  were  co-partners,  engaged  D  by 
agreement  in  writing,  to  serve  them  for  a  certain 
period.  Before  this  period  had  elapsed,  C  retired 
from  the  concern,  and  D,  with  notice  of  that  fact, 
continued  in  the  service  of  A  &  B.  A  &  B  subse- 
quently became  bankrupts,  whereupon  D  was  dis- 
missed firom  Aeir  employment: — Held,  that  D 
could  still  sue  A,  B,  and  C  on  the  original  agree- 
ment    Dobbin  V.  Foittr,  1  Car.  &  K.  823. 

The  estate  of  one  of  two  partners  is  not  after  hia 
death  discharged  ftx)m  a  partnership  debt  by  the  cir- 
cumstance that  the  creditor  continues  his  transac- 
tions with  the  survivor,  and  forbears  for  some  years, 
at  the  survivor's  request,  to  take  any  steps  to  enforce 
pa3rment  of  hia  debt  Seau — Where  the  transactions 
shew  tliat  the  creditor  has  accepted  the  liability  of 
the  survivor  in  discharge  of  the  liability  of  the  part- 
nership.    Winter  v.  Innes,  4  M.  &  Cr.  101. 

Upon  the  dissolution  of  the  partnership  of  A  &  B 
it  was  agreed  that  B  should  undertake  the  business 
of  winding  up  the  afiUrs  of  the  firm :— Held,  that  B 
was  not  solely  chargeable  with  the  loss  occasioned 
by  the  injudicious  sale  of  part  of  the  partnership 
efiects,  inasmuch  as  A  still  retained  his  general  right 
as  a  partner,  and  consequently  had  full  power  to 
prevent  the  sale. 

Qiutre — Whether,  upon  the  dissolution  of  a  part- 
nership not  under  articles,  a  partner  has  an  inherent 
right  in  that  character,  without  the  assistance  of  a 
court  of  equity,  to  insist  upon  the  sale  of  the  part- 
nership effects.  Cragg  v.  Pordy  1  Y.  &  Coll.  C.C. 
280. 

Held,  under  circumstances  shewing  a  general  ac- 
quiescence in  the  acts  of  his  co-partners,  that  one 
partner  was  liable  to  share  the  losses  arising  from 
certain  adventures  entered  into  by  the  co-partners, 
in  breach  of  the  terms  of  the  partnership  articles. 
Ibid.  1  Y.  &  ColL  C.C.  286. 

The  transactions  of  partners  with  each  other  can- 
not be  considered  merely  with  reference  to  tlie  ex- 
press contract  between  them.  The  duties  and  ob- 
ligations arising  from  the  relation  between  the  par- 
ties are  regulated  by  the  express  contract  between 
them,  so  far  as  the  express  contract  extends  and 
continues  in  force ;  but  if  the  express  contract,  or 
BO  much  of  it  as  continues  in  force,  does  not  reach 
to  all  those  duties  and  obligations,  they  are  im- 
plied and  enforced  by  the  law;  and  it  is  often 
matter  to  be  collected  and  inferred  from  the  con- 
duct and  practice  of  the  parties,  whether  they 
have  held  themselves,  or  ought  or  ought  not  to  be 
held  bound  by  the  particular  provisions  contained  in 
tbeir  express  agreement    When  it  is  insisted  that 


the  conduct  of  one  partner  entitles  the  other  to  a 
dissolution,  the  Court  must  consider  not  mndj  tk 
specific  terms  of  the  express  contract,  hot  alio  tbe 
duties  and  obligations  which  are  implied  is  eray 
partnership  contract     Sndth  v.  /eyes,  4  Bea.  5<tt. 

A  surviving  partner  being  the  executor  of  hit  de- 
ceased partner,  is  not  entitled  to  an  allowaaoe  for 
carrying  on  the  business  after  his  partner's  deeeiae, 
for  the  benefit  of  the  estate ;  nor  is  an  executor  and 
legatee  of  such  surviving  partner.  Sttdten  v.  Duum, 
6  Bea.  871. 

A  stipulation  that  interest  should  be  allowed  oa 
the  capital  of  partners  presumed  under  the  dream- 
stances. 

In  a  partnership  between  A  and  B,  interest  wa 
allowed  on  the  capitaL  C,  who  was  a  dcik  and  re- 
lative, was  cogniaant  of  the  terms  on  which  the  put- 
nership  was  carried  on.  B  retired,  and  A  and  C 
continued  the  business ;  the  whole  capital  cmbsri^ 
therein  belonged  to  A.  There  was  an  ahoeDoeofill 
proof  of  any  agreement  between  A  and  C  in  respect 
of  interest  on  capital.  D  and  E  were  afterwards  ad- 
mitted into  the  business,  and  an  interest  accoiutt  of 
capital  was  then  resumed : — Held,  under  these  cir- 
cumstances, and  from  the  knowledge  that  C  had  of 
the  terms  on  which  the  first  partnership  had  been 
carried  on,  that  it  must  be  aasumed  that  interest  aa 
capital  was  to  be  allowed  in  the  second  partnership. 
Miller  v.  Craig,  6  Bea.  483. 

By  articles  of  partnership  A  &  B  sgreed  to  be- 
come partners  for  twenty-one  years,  and  to  take  the 
profits  in  the  proportion  of  seven-tenths  to  A  and 
three-tenths  to  B,  in  case  of  A's  death  during  the 
term.  B  was  to  carry  on  the  business,  for  the  mi- 
due  of  the  term,  with  A's  executors,  who  ahould  be 
entitled  to  one-third  of  the  profits,  and  B  to  tvo- 
thirds ;  B  paying  to  the  executor  so  much  mooejai 
A's  share  of  the  capital  exceeded  one-third,  to  be 
ascertained  by  appraisement  On  the  death  of  A 
during  the  term,  B  (who  was  his  ex^utor)  carried  oa 
trade  with  the  whole  of  the  testator's  capital,  snd 
without  following  out  the  provisions  of  the  artidcs; 
accounting,  however,  to  A's  estate  for  one-third  of 
the  profits,  and  paying  5L  per  cent  upon  the  exeesi 
of  A's  capital :— Held,  that  B  was  liable  to  accoast 
for  the  profits  of  the  business  since  A's  deaA. 

In  such  a  caae  there  is  no  universal  rule  as  to  te 
proportion  of  profits  to  which  the  estate  of  the  dfr> 
ceased  partner  is  entitled ;  and  the  Court  will  not 
decide  upon  such  proportion  without  a  prtrioos  in- 
quiry as  to  the  nature  of  the  trade,  ibo  amoont  of 
capital  employed,  the  state  of  the  accounts  at  the 
death  of  the  testator,  and  the  conduct  of  the  boaneM 
afterwarda.  Willett  v.  BUu^ord,  11  Law  J.  Rep. 
(K.B.)Ch.  182;  1  Hare,  253. 

S,  W,  and  L,  being  trustees  of  a  sum  of  poUie 
stock,  executed  a  power  of  attorney,  whereby  A,  Bi 
&  C,  who  were  bankers  in  co-partnership  in  die 
country,  were  jointly  and  severally  empowered  to 
receive  the  dividends  of  the  stock,  and  also  to  sell 
the  capital.  The  partner  C  first  died,  when  D  was 
taken  into  partnership  with  A  and  B,  and  the  new 
firm,  through  their  agent,  continued  to  receive  the 
dividends  from  time  to  time.  D  then  died  ina<dveBt. 
The  broker  of  the  firm,  at  different  times,  by  the  di- 
rections of  B,  sold  and  transferred  the  whole  of  tbc 
stock,  the  proceeds  whereof  were  paid  by  the  hn^er 
into  the  bank  of  the  London  correspondentB  of  the 
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ctMintry  firm,  to  the  eredit  of  tlie  ocoount  rabaisting 
between  them.  A  iben  died^  karlii^  B  8«irviviog 
bim,  and  on  B'a  deatb,  and  not  before,  it  was  diaco- 
▼ered  tbat  the  whole  atoek  had  been  sold  and  tiaoa- 
ferred  under  the  aole  direction  of  B,  and  wikbout  any 
knowledge  thereof  on  the  part  of  A  during  his  life- 
time : — ^Held,  that  the  reapective  estates  of  A  &  B 
were  liable  to  make  good  the  amoant  of  the  stock  so 
aold  out  by  the  direction  of  B. 

All  the  paitoers  of  the  6rm  would  have  been  an- 
swerable for  the  stock  sold  by  the  direction  of  only 
one  of  the  partawrs*  even  if  the  proceeds  of  the  sales 
h*d  sot  been  paid  to  the  account  of  the  Smn  with  the 
London  correspondents. 

Sgmbk-^Fw  the  protection  of  persons  dealing  with 
pwtneinbip^  ceiirta  of  jnstice  must  impute  to  paxt- 
Bors  the  knowledge  which  they,  acting  for  their  own 
interest  and  in  discbafge  of  their  clear  duty,  ought 
lo  ofat8in«  Sadier  ▼•  lee,  12  Law  J.  Bep<  (n.b.)  Oh. 
407 ;  6  Bea.  324. 

In  suits  relating  to  partnership  transactions,  the 
Court  must  not  only  act  within  the  Cmiis  of  iu 
junsdiction,  but  also  adupt  the  powers  necessary 
for  the  administration  of  justice  to  tbo  exiatiag 
atatc  of  society.  The  windingHip  of  a  partnership 
inpHee  a  complete  settlement  of  all  the  rights  and 
liabilities  as  between  the  partners;  and  aa  they  may 
be  in  conflict  with  reference  tberetOy  the  partnership, 
in  that  sense,  cannot  be  wound  up  in  the  abseaoeof 
any  of  the  partners. 

-  In  a  continuing  partnership,  if  a  few  have  an  in- 
terest in  a  particuiar  suhject  adverse  to  all  the  Kst, 
and  claim  the  benefit  of  that  interest  for  themselves, 
a  bill  in  equity  may  be  filed  against  those  few,  by 
one  or  mora  of  the  parties  inteiested,  on  behalf  of 
all  the  rest 

In  the  oaae  of  an  insolvent  partnership,  not  for- 
mally dissolved,  a  bill  may  he  filed  by  one  or  more 
members,  againat  the  governing  body,  to  have  the 
assets  collected,  and  applied,  as  far  as  they  will 
extend,  towards  the  diaoharge  of  the  partnership 
debia,  witbout  seeking  to  ascertain  the  liabilities  and 
rightas  of  the  parties  as  between  themselves,  and 
thereby  leaving  litigation  entirely  open,  as  between 
such  parties,  after  the  debts  have  been  paid. 
Rickerdsen  v.  HaeiingM,  13  Law  J.  Rep.  (n.s.)  Ch.  142. 

In  11^29,  A  entered  into  partnership  with  three 
other  parties.  All  the  capital  was  found  by  Af  and 
he  was  to  have  eleven-twentieths  of  the  profits,  and 
the  other  parties  were  to  take  the  remainder.  The 
partnership  was  to  continue  till  1846;  and  if  A 
died  before  that  time,  he  was  authorised  to  name 
one  of  his  sons  to  succeed  him,  as  to  five-twentieths, 
and  A  was  to  leave  in  the  concern,  or  his  son  was 
to  bring  into  it,  a  capital  not  exceeding  80,000/., 
and  the  surviving  partners  were  to  give  security  on 
the  property  of  the  partnersbipi  for  such  part  of  A 'a 
interest  as  should  not  be  given  to  his  son;  and  the 
amount  was  to  be  paid  offhy  instalments.  In  1832, 
it  was  agreed  that  A  should  have  only  five-twentieths 
in  the  concern.  A,  by  his  will,  after  referring  to 
his  power  of  naming  a  son  to  succeed  him,  disposed 
of  lus  interest  to  such  one  or  two  of  his  sons  ae  his 
wife  should  appoint ;  and  directed  that  part  of  the 
profits  should  be  applied  in  the  support  of  his  sons 
during  their  minority,  and  the  remainder  be  accu- 
mulated as  part  of  his  personal  estate,  and  he  ap- 
pointed his  wife  and  two  of  his  partners  executors. 

Digest,  1840—1845. 


During  A's  life,  the  paitnecship  hocrowed  mtm^j 
from  their  bankers,  and  deposited  with  them 
the  title-deeds  of  the  real  estate  belonging  to  the 
partnership ;  and  a  large  amount  was  due  to  them 
at  A'h  death.  A's  sons  were  minors,  and  the  bank- 
ing account  was  continued  without  any  alteration. 
A's  capital  was  continued  in  the  concern,  and  a  se- 
parate account  was  opened  in  the  books  of  the  firm 
with  A*8  executors.  In  1839,  the  firm  became 
bankrupt,  being  largely  indebted  to  the  bank,  but 
the  amount  which  had  been  paid  by  them  te  the 
bank  since  A's  death  was  greater  than  the  sum  due 
from  A  and  his  partners  at  that  time : — Held,  that 
the  executors  were  justified  in  condnuing  the  tes- 
tator's capital  in  the  concern,  and  that  the  lien  of 
Ihe  bank  being  diaebarged  by  the  payments  made 
Bmbsequently  to  A's  death,  A's  representatives 
were  entitled  to  a  lien  on  the  estate  of  the  firm  to 
the  amount  of  the  value  of  A's  capital  above  30,OOOA 
Fevremide  v.  Derfuunf  13  Lav  J.  Eep.  (n.s.)  Ch.  3^»4. 

The  implied  authojrity  of  a  partner  to  bind  his  eo- 
pactaers,  for  the  repayment  of  money  borrowed  for 
partnership  purposes,  in  the  ordinary  course  of  part- 
nership transactioas,  does  not  neoessarily  extend  to 
misittg  money  for  the  purpose  of  increasing  the 
fixed  capital  of  the  finn,  and»  therelbre,  a  party  ad- 
vancing money  to  one  partner,  knowing  that  it  was 
for  the  latter  purpose^  oannot,  aa  a  matter  of  course, 
charge  the  other  partners  with  the  loan,  unless  the 
transaction  took  place  with  their  express  or  actual 
authority. 

Two  partners  in  a  firm  announced  their  intention 
of  adding  16,000/.  to  their  capital  by  admitting  one 
or  more  additional  partiees.  W  entered  into  a  ne- 
gotiation with  one  of  the  partners  then  acting  on 
behalf  of  both  on  the  subject  of  the  announcement, 
but  afterwards  declining  to  enter  into  the  firm,  ad- 
vanced a  sum  of  4,000/.  to  that  partner  by  way  of 
loan,  on  the  security  of  the  bills  of  the  firm,  and 
also  of  the  separate  estate  of  such  partner : — Held, 
that  W  had,  so  far  as  this  evidence  went,  notice  that 
the  loan  of  4,000/.  vras  an  advance  not  within  the 
implied  authority  of  the  partner  obtaining  it,  the 
other  partner  having  authorised  the  capital  to  be 
raised  in  a  different  mode;  but  inasmuch  as  the  ori- 
ginal partnership  was  then  existing,  and  the  ad- 
vance might  have  been  within  the  scope  of  the  pert* 
nerahip  authority,  without  reference  to  the  proposed 
increase  of  capital,  Liberty  was  given  to  W,  for  the 
purpose  of  trying  the  question,  to  bring  an  action  on 
the  bills  against  the  executors  of  the  other  partner. 
Fisker  v.  Tayler,  2  Hare,  218. 

By  an  agreement  between  some  of  the  parteers 
in  a  colliery,  reciting  that  it  was  apprehended  it 
would  be  competent  for  one  partner  to  determine 
the  joint  interest  and  bring  the  partnership  pro- 
perty to  sale,  and  that  the  death  of  any  partner 
would  have  that  efifect,  and  that  they  were  desirous 
that  their  interests  should  be  so  far  several,  that  the 
share  of  any  partner  should  be  transmissible  to  his 
representatives,  and  that  the  partnership  interest 
should  not  be  determined,  and  the  entire  property 
sold,  without  the  consent  of  the  majority  in  value, 
but  each  should  be  competent  to  sell  his  own  share 
only»  it  was  agreed  that  each  of  them  should  hold 
to  himself,  transmissible  to  his  own  representatives 
or  assigns,  an  aliquot  share  of  certain  of  the  part- 
nership property,  and  that  their  joint  holding  should 
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of  a  pftrtoer  who  had  died  thirteen  years  before  the 
institution  of  the  suit,  for  an  account  of  the  part- 
nership dealings  and  transactions,  charging  that  the 
deceased  partner  was  indebted  to  the  firm  at  the 
time  of  his  death, — dismissed  with  costs,  on  the 
ground  of  the  lapse  of  time,  no  new  liabilities  of 
the  former  partnership  appearing  to  have  arisen  or 
become  known  after  the  death  of  the  deceased  partF- 
ner.     Taiam  y.  WUliamt,  3  Hare,  347. 

Bill  by  the  separate  creditor  of  a  deceased,  sus- 
tained, under  the  circumstances  of  the  case,  against 
the  representative  of  the  deceased  partner  jointly 
with  the  surviving  partner.  Newland  v.  Championf 
2  ColL  C.C.  46. 


PATENT. 

(A)  Valid  or  Void. 

(B )  Reoistbatiok  of  Design. 

(C)  Inrolmemt. 

(D)  Renewal. 

<£)  Disclaimer  of  Lettebs  Patent. 

(F)  Licence  to  use. 

(G)  Infringement  of. 

(H)  Amendment  of  Clerical  Errors. 
(I)  Costs. 


(A)  Valid  or  Void. 

A  patent  had  been  obtained  for  new  and  improved 
machinery  for  preparing  and  spinning  flax,  hemp, 
and  other  fibrous  substances,  by  power.  The  im- 
provement, as  to  the  spinning,  consisted  in  the 
placing  of  the  retaining  and  drawing  rollers  nearer 
to  each  other  (at  the  distance  of  2|  inches)  than 
they  had  been  ever  used  before  in  flax  spinning  j 
the  shortening  of  the  reach  being  rendered  practi- 
cable by  the  maceration  of  the  flax  in  the  new 
machinery  for  preparing  it.  But  spinning  machine, 
varying  in  the  distance  of  the  reach  according  to 
the  length  of  the  fibre  of  the  substance  to  be  spun, 
had  been  in  use  before  the  patent  was  obtained :— . 
Held,  that  the  machinery  for  spinning  was  not  a 
new  invention,  and  tliat  the  patent  was  not  valid  in 
point  of  law.  Bay  v.  MwthaU,  8  C.  &  F.  245 ; 
West,  682. 

A  person  to  be  entitled  to  a  patent  for  an  inven- 
tion, must  be  the  first  and  true  inventor ;  and  there 
must  not  be  any  public  use  thereof  by  himself  or 
others,  prior  to  the  granting  of  the  patent 

Trials  of  an  incomplete  invention,  by  way  of  ex- 
periment, are  not  evidence  of  "  prior  use"  for  the 
purpose  of  invalidating  a  patent.  Prior  use  for  that 
parpose,  means  public  use  and  exercise  of  the  in- 
vention. 

Evidence  of  the  existence  of  a  completed  inven- 
tion, once  in  public  use,  although  abandoned,  or  the 
use  long  discontinued,  but  not  altogether  lost  sight 
of,  is  sufficient  to  invalidate  a  patent  subsequently 
granted  for  the  same  invention  : — Held,  therefore, 
that  on  the  trial  of  an  issue  **  whether  an  invention 
described  in  a  patent  is  not  the  original  invention  of 
the  patentee,"  it  is  an  erroneous  direction  in  law  to  the 
jury  to  charge  them  that  the  evidence  of  prior  public 
use,  to  invalidate  the  patent,  must  shew  that  "  the 
use  was  continued  to  the  time  when  the  patent  was 
granted ;  not  to  the  very  exact  period,  but  that  it 
lau^it  have  been  known  and  used  as  a  useful  thing 


at  the  time.    HousehUl  Coal  and  Iron  Company  t 
NeilMH,  9  C.  &  F.  788. 

Patent  for  **  an  improvement  in  the  manufacture 
of  iron."  The  specification  claimed  as  the  inven- 
tion "  the  application  of  anthracite,  or  stone  coal, 
and  culm,  combined  with  the  uung  of  hot  air  blast 
in  the  smelting  and  manufacture  of  iron,  from  ii^pn- 
stone,  mine,  or  ore."  The  using  of  the  hot  air  blast 
had  been  known  before  the  plaintiflTs  patent,  in  the 
manufacture  of  iron  with  bituroinoi\^  coal,  and  the 
use  of  anthracite  had  been  known  before  in  the 
manufacture  of  iron  with  cold  blast,  but  the  com- 
bination of  the  hot  blast  and  the  anthracite  had  not 
been  previously  known : — Held,  that  if  the  result 
produced  by  such  combination  was  either  a  new,  a 
better,  or  a  cheaper  article  than  that  produced  by 
the  old  method,  such  combination  was  an  invention 
or  manufacture  within  the  statute  of  James  I.,  and 
the  proper  subject  of  a  patent 

An  invention  consisting  in  no  more  than  in  the 
use  of  things  already  known,  and  acting  with  them 
in  a  way  already  known,  and  producing  efiects  al- 
ready known,  but  producing  those  effects  so  as  to 
be  more  economically  or  beneficially  enjoyed  by  the 
public,  is  properly  the  subject-matter  of  a  patent 

Previous  to  the  plaintiff's  patent,  a  patent  had 
been  granted  to  one  N  for  the  use  of  the  hot  air 
blast  The  plaintifi^,  at  the  time  of  the  discovery 
which  formed  the  ground- work  of  his  patent,  was 
working  under  licence  from  N«  The  specification 
of  the  plaintlfl  disclaimed  any  part  of  the  invention 
extending  to  the  use  of  the  hot  air  blast  covered  by 
N's  patent,  stating  that  the  application  of  the  hot 
air  blast  was  well  understood,  and  extensively  ap- 
plied in  many  places  where  ordinary  fuel  was  em- 
ployed : — Held,  no  objection  to  the  validity  of  the 
plaintifif's  patent  that  his  invention  could  only  be 
used  by  means  of  the  former  invention  of  N,  whose 
patent  was  still  in  force. 

A  pstent  may  be  taken  out  for  that  which  in- 
cludes the  subject-matter  of  a  patent  still  in  force, 
if  the  specification  properly  distinguishes  that 
which  is  new  from  that  which  is  old.  Crane  v. 
Price,  12  Law  J.  Rep.  (n.s.)  C.P.  81 ;  4  M.  &  G. 
680;  5  Sc.  (n.s.)  338. 

To  an  action  for  infringing  the  plaintifi^s  patent, 
entitled,  ''Improvements  in  carriages,"  the  jury 
found  a  verdict  for  the  defendants,  on  a  plea  which, 
after  setting  forth  the  specification,  denied  that  in 
fact  the  invention  was  an  invention  of  improve- 
ments in  carriages  generally,  but  of  certain  im- 
provements in  the  fixing  and  adapting  of  German 
shutters  in  those  carriages  only  in  which  German 
shutters  are  used;  and  that  German  shutters  can- 
not be  used  in  divers  and  very  many  carriages,  to 
wit,  coachesi  chariots,  and  other  covered  carriages 
of  the  like  kind :— Held,  upon  writ  of  eiTor,  re- 
versing  the  judgment  of  the  Court  of  Queen's 
Bench,  12  Law  J.  Kep.  (n.s.)  aB.  187,  that  this 
plea,  and  the  finding  thereon,  were  insufficient,  and 
that  judgment  ought  to  be  entered  for  the  plaintifiT 
lion  obstante  veredicto. 

Held,  also,  that  mere  generality  in  the  title  of  an 
invention,  in  the  absence  of  fraud,  is  not  sufficient 
to  vitiate  a  patent,  so  long  as  the  title  really  in- 
cludes the  invention.  Cooke  v.  Pearce,  13  Law  J. 
Rep.  (N.s.)aB.  189. 

If  the  inventor  of  a  machine  lend  it  to  another,  iu 
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order  to  have  its  qualities  tested,  and  that  other  use 
it  for  some  weeks  in  a  public  work-room ;  this  is 
not  giving  the  invention  such  publicity  as  to  de- 
prive the  inventor  of  his  right  to  obtain  letters 
patent  for  it 

A  machine  does  not  cease  to  be  the  subject  of  a 
patent,  merely  because  of  the  length  of  time  during 
which  the  inventor  may  keep  it  by  him,  after  it  has 
been  made  a  complete  workable  machine.  Benthy 
V.  Henung,  1  Qar.  &  K.  S87. 

Patent  for  '*an  improved  application  of  air  to 
produce  heat  in  fires,  forges,  and  furnaces  where 
bellows  or  other  blowing  apparatus  are  required." 
The  specification  stated,  that  a  blast  or  current  of 
air  was  to  be  produced  by  bellows  or  other  blowing 
apparatus,  in  the  ordinary  way,  and  passed  from  the 
bellows  into  an  air  vessel,  and  through  that  vessel, 
by  means  of  a  tube,  into  the  fire,  forge,  or  furnace. 
The  vessel  was  to  be  air  tight,  except  as  to  the 
apertures  for  the  admission  and  emission  of  air, 
and,  during  the  continuance  of  the  blast,  was  to  be 
kept  heated  to  a  considerable  temperature.  It  would 
be  better  that  the  temperature  should  be  kept  at  a 
red  heat,  or  nearly  so ;  but  so  high  a  temperature 
was  not  absolutely  necessary,  to  produce  a  bene- 
ficial effect.  The  air  vessel  might  be  of  iron,  or 
other  materials;  the  sice  would  depend  upon  the 
blast,  and  on  the  heat  to  be  produced.  **  The  form 
or  shape  of  the  vessel  or  receptacle  is  immaterial 
to  the  ^eetj  and  may  be  adapted  to  the  local  eir- 
cumstances  or  situation."  The  defendants,  in  their 
fourth  plea,  set  out  the  above  specification,  and 
then  pleaded  that  the  plaintiff  did  not,  **-by  the 
said  instrument  in  writing,  particularly  describe 
and  ascertain  the  nature  of  his  supposed  invention, 
and  in  what  manner  the  same  was  to  be  performed :" 
—Held,  first,  that  the  title  of  the  patent  was  good, 
and  was  sufficiently  explained  by  the  specification. 
Semble — That  the  objection  to  the  title  might  be 
raised  on  the  above  issue. 

Secondly,  that  the  plaintiffs,  in  this  specification, 
bad  not  merely  claimed  a  principle,  but  a  machine 
embodying  a  principle. 

Thirdly,  that  the  objection  to  the  specification 
was  sufficiently  raised  by  the  **  notice  of  objections," 
delivered  in  pursuance  of  6  &  6  Will.  4.  c.  83.  s.  6. 

Fourthly,  that  in  general,  a  notice  of  objections 
which  is  a  mere  copy  of  the  pleas,  will  not  be 
sufficient 

Fifthly,  that  at  Nisi  Prius,  the  only  question  for 
the  Judge  is,  whether  the  notice  fairly  includes  the 
objection ;  and  that  if  the  notice  is  too  general,  a 
previous  application  should  be  made  to  the  Court 
or  a  Judge  for  redress. 

Sixthly,  that  it  is  the  province  of  the  Court  to  con- 
strne  all  written  documents,  as  soon  as  the  surround- 
ing circumstances,  if  any,  or  the  technical  or  mer- 
irantile  language  in  which  they  may  be  couched, 
shsll  have  been  ascertained  as  facts  by  the  jury. 
The  Court,  therefore,  and  not  the  jury,  is  to  con- 
ktrue  the  moaning  of  the  specification. 

Hi'vi*nthly,  that  a  specification,  to  be  valid,  must 
III'  Nil  eh  as  would  enable  a  competent  workman 
fairly  following  it  out,  without  invention  or  ad- 
tUiutUfto  produce  the  machine  for  which  the  patent 
U  Ukftl  out 

lifUi,  iMntlv,  {dubilante  Parke,  B.,)  that  the 
mtnt$iftpi  of  the  words  in  the  specification,  "the 


form  or  shape  of  the  vessel  or  receptacle  is  imina- 
terial  to  the  efifect,"  was,  that  provided  the  air  in  the 
air  vessel  were  raised  to  a  sufficient  temperature,  s 
beneficial  effect  on  the  fimmce  would  be  prodaoed, 
whatever  might  be  the  manner  of  applying  the  best 
to  the  air  vessel ;  and,  the  jury  having  fonad  that 
the  description  would  enable  a  competent  workman  to 
make  such  an  air  vessel  as  slionld  produce  a  bese. 
ficial  effect, — Held,  that  the  specification  was  good, 
and  that  the  patent  might  be  supported.  Neiim  t. 
Harford,  1 1  Law  J.  Aep.  (n.8.)  Ezch.  20 ;  8  H.&  W. 
806. 

Where  the  title  of  an  invention  set  out  in  letten 
patent  was  "  improvements  in  the  manufactore  of 
plaited  fabrics,"  and  the  specification  shewed  only 
a  single  improvement, — Held,  not  to  be  such  a  dis- 
crepancy as  to  invalidate  the  letters  patent  Nkhk 
V.  Hatlam,  13  Law  J.  Rep.  (9.8.)  C.P.  146 ;  7  M.& 
G.  378  ;  8  Sc.  (U.S.)  97. 

(B)  Reqistiutioii  op  Dssigh. 

To  a  declaration  alleging  that  the  plaintifT  vu 
the  inventor  and  proprietor  of  a  certain  new  or  ori- 
ginal design  for  an  article  of  manufacture,  baring 
reference  to  a  purpose  of  utility,  so  fiur  as  the  said 
design  was  for  the  shape  or  configuratien  of  sack 
article,  and  had  registered  the  same  pursuant  to  the 
statute  6  &  7  Vict  c.  66,  and  thereupon  the  defen- 
dant entered  into  an  agreement  respectiBg  it,  the 
defendant  pleaded  that  the  plaintiff  was  not  the 
inventor  or  proprietor  of  a  new  or  original  desi^ 
for  the  shape  or  configuration  of  a  paiasol,  sMrfi  ei 
formd: — Held,  that  this  plea  did  not  raise  the  ques- 
tion whether  the  plaintiff's  design  was  prq>erlydie 
subject  of  registration  under  that  statwte.  Millhgn 
Y.Picken,  14Law  J.Rep.  (v.8.)C.P.254;  1C^799. 

(C)  IxROLMsyr. 

In  an  action  on  the  case  for  the  infiingenent  af 
a  patent  it  is  a  material  and  necessary  averment  is 
the  declaration, -that  the  patentee,  within  six  mooths 
of  the  date  of  the  letters  patent,  inroUed  a  specifi- 
cation, &c.,  in  pursuance  of  the  proviso  in  the  kttei* 
patent  contained  : — Held,  therefore,  that  where  a 
declaration  contained  such  an  averment,  a  plea 
alleging  that  the  patentee  did  not  inrol  a  speeifiea- 
tion,  fire,  according  to  the  meaning  of  the  letten 
patent,  was  bad,  for  not  concluding  to  the  country. 
BeniUy  v.  OoUUkorp,  l^  Law  J.  Rep.  (k.s.)  C.P.  1  IS; 
1  C.B.  868. 

The  clerk  at  the  inrolment  office  cannot  vtedre 
an  inrolment  conditionally,  and  the  Master  of  the 
Rolls  refused  to  cancel  or  vacate  an  inrolment  of  a 
specification  which  had  been  left  at  the  office,  and 
had  been  inrolled,  notwithstanding  directions  not  to 
inrol  it  until  further  order,  fu  re  Brougk,  7  Bea.  104. 

In  an  action  brought  by  a  patentee  fbr  infringr- 
ment  of  a  patent,  a  plea  stated  that  letters  pateot 
were  granted  for  and  in  respect  of  an  inventioa  hy 
the  title  of  "  The  invention  of  making  or  paring 
public  streets,  fire,  with  timber  or  wooden  blocks  T 
that  the  title  was  ambiffuous,  and  the  letters  patent 
void.  Replication,  that  the  letters  patent  were  granted 
for  and  in  respect  of  an  invention,  entitled  **  A»  in- 
vention of  making  or  paving  public  streeto,  ^c- 
with  timber  or  wooden  bloclu,  and  not  for  the  in- 
vention of  making  and  paving  public  streets  &*• 
with  timber  or  wooden  blocks":— Held,  that  this 
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WIS  a  material  traTene,  and  that  it  was  auiBcient 
ia  form,  althoogh  the  words,  **  and  in  respect  of," 
were  omitted  from  the  special  traverse,  and  that  the 
words,  "  timber  atid  wooden  blocks,"  and  **  timber 
or  wooden  blocks,"  were  substantially  the  same. 

A  statute  (local  and  personal)  enacted,  that  cer- 
tain persons  (more  than  six)  should  be  a  company, 
and  that  it  should  be  lawful  for  the  plaintiff  to  sell 
his  letters  patent  to  them :  it  then  made  certain 
regulations  for  the  company,  and  then  by  a  subse- 
quent section  rented  (in  substance),  that  the  letters 
patent  had  become  roid  from  the  non-inrolment  of 
them  within  four  months,  and  then  enacted,  that  the 
letteri  patent  ahould  be  as  valid  and  effectual  to  all 
intents  and  purposes  as  if  duly  inroUed : — Held, 
that  the  last  section  was  not  conditional  upon  a 
compliance  with  the  previous  sections,  and  that  in 
SB  action  by  the  patentee  for  the  infringement  of  the 
patent,  a  plea  shewing  that  the  previous  sections 
had  not  been  complied  with,  was  no  answer  to  the 
sction,  and  was  therefore  bad  upon  general  de- 
murrer. 

A  subsequent  plea  stated,  that  after  the  four 
months  for  the  inrolment  of  the  plaintiff's  patent 
hsd  expired,  and  before  the  passing  of  the  statute, 
the  defendant  took  out  letters  patent  for  an  improve- 
ment upon  the  plaintiff's  invention,  and  that  the 
same  could  not  be  used  without  using  the  plaintiff's 
invention,  and  that  since  the  passing  of  the  statute 
the  defendant  had  used  his  invention  in  exercise  of 
the  licence  granted  to  him  by  his  letters  patent,  and 
in  so  doing  necessarily  used  the  invention  of  the 
plaintiff,  as  he  lawfully  might,  &a  On  specif 
demurrer, — Held,  that  the  plea  was  bad ;  that  the 
licence  to  the  defendant  to  use  his  own  patent  gave 
him  no  licence  to  use  that  of  the  plaintiff;  and  that 
the  statute  was  sufficiently  public  in  its  nature  to 
conclude  the  interests  of  the  defendant  as  well  as 
of  the  rest  of  the  public.  Stead  v.  Corey,  14  Law 
J.Rep.(s.8,)C.P.  177;  1  C.B.  496. 

(D)  Rbnbwxd  Lettxbs  Patent. 

Renewed  letters  patent,  under  the  5  fr  6  Will  4. 
0. 83,  may  be  granted  by  the  Crown  after  the  expir- 
ation of  the  term  for  which  the  original  letters 
patent  were  granted,  provided  that  the  preliminary 
steps  which  the  4th  section  of  that  act  requires  to 
be  taken  by  the  patentee  were  complied  with  before 
that  term  was  ended.  Parties  using  the  invention 
in  the  interval  are  not  responsible. 

In  declaring  on  renewed  letters  patent,  it  is  not 
necessary  to  aver  compliance  by  the  patentee  with 
the  preliminaries  required  by  the  6  &  6  Will.  ^ 
0.  83.  If  the  patentee  has  not  complied  with  them. 
It  is  matter  of  defence  to  be  pleaded  by  the  defen- 
dant. 

Renewed  letters  patent  granted  to  the  atsignee  of 
an  original  inventor  are  good  by  tiie  6  &  6  Will.  4. 
c.  83,  independently  of  the  7  &  8  Vict  c.  69. 

Original  letters  patent  for  the  term  of  fourteen 
yean  were  dated  on  the  26th  of  February  182d,  and 
renewed  letters  patent  were  dated  on  the  26th  of 
February  1839 :— Held,  that  the  day  of  the  date 
must  be  reckoned  inclusively,  and  that  the  renewed 
letters  patent  were  not  granted  after  the  original 
letters  had  expired.  Russell  v.  LeHsam,  14  Law  J. 
Rep.  (n.s.)  £xch.  353 i  14  M.  &  W.  574. 


(E)   DiSCLAIMBB  OF  LbTTSBS  PaTXITT. 

Under  sect  1.  of  the  sUtute  5  &  6  Will.  4.  c.  83, 
the  grantee  of  letters  patent  may  enter  a  disclaimer, 
though  at  the  time  of  doing  so  he  had  once  parted 
with  all  his  interest  in  the  letters  patent,  but  again 
become  aasignee  of  two  third  parts  by  re-convey- 
ance. 

SewtbU — That  if  grantee  any  other  interest  at  the 
time  of  disclaimer  is  immateriaL 

A  plea  stated,  "  that  the  inventimi  in  the  letters 
patent  mentioned,  and  in  the  specification,  dis- 
claimer, and  memorandum  of  alteration  described 
and  ascertained,  was  not,  at  the  time  of  the  making 
of  the  said  letters  patent,  a  new  manufacture  within 
this  realm,  within  the  true  intent  and  meaning  of 
the  act  of  parliament  in  that  case  made  and  pro- 
vided":— Held,  that  the  plea  was  bad  for  ambiguity ; 
and  that  it  was  not  cured,  on  the  ground  that  it 
contained  but  one  connected  proposition,  or  entire 
point,  as  it  had  not  followed  the  statute  21  Jac.  1. 
a  3.  8. 5.  SpiUhwry  v.  dough,  1 1  Law  J.  Rep.  (n.b.) 
as.  109. 

To  an  action  for  infringing  the  undisclaimed 
part  of  a  patent,  a  disclaimer  of  part  having  been 
made  under  5  &  6  Will.  4.  c  88,  the  defendants 
were  not  allowed  to  plead  the  following  pleas  to  the 
whole  invention,  similar  pleas  having  been  pleaded 
to  the  undisclaimed  part :  first,  that  the  plaintiffs 
were  not  the  first  inventors  of  the  said  invention,  in 
the  said  letters  patent  mentioned;  secondly,  that 
the  invention  was  not  new,  as  to  the  public  use 
thereof,  &c. ;  thirdly,  that  the  invention  was  not  any 
manner  of  new  manufacture,  for  which  letters  pa- 
tent could  be  granted. 

The  Court  refused  to  strike  out  a  plea,  that  the 
instrument  in  writing  in  the  declaration,  did  not 
particularly  describe  and  ascertain  the  nature  of  the 
aaid  invention  in  the  letters  patent  Clark  v.  Ken- 
rkk,  13  Law  J.  Rep.  (n.s.)  £xch.  6;  12  M.  &  W. 
219. 

A  declaration  stated  the  grant  of  letters  patent, 
dated  in  1836.  to  the  plaintiff,  with  the  usual  aver- 
ment of  the  inrolment  of  a  specification  within  six 
months;  that  in  1844  the  plaintiff  disclaimed  a  part, 
and  that  after  he  had  done  so  the  defendant  in- 
fringed the  part  undisclaimed.  Plea,  that,  to  wit, 
in  1840,  and  after  the  grant  to  the  plaintiff,  but 
before  his  disclaimer,  letters  patent  for  certain  im- 
provementa  in  water-closets  and  stuffing-boxes  ap- 
plicable to  pumps  were  granted  to  B,  who  granted 
a  licence  to  the  defendant,  and  that  the  grievances 
complained  of  were  the  making,  using,  &c.  the  said 
improvements  in  pumps,  for  which  the  letters 
patent  were  granted  to  B,  and  the  said  licence  was 
granted  to  the  defendant : — Held,  upon  demurrer, 
that  a  patent  granted  after  the  date  of  a  prior  patent 
for  the  same  thing,  part  of  which  is  subsequently 
disclaimed,  is  void,  inasmuch  as  the  original  patent 
is  rendered  valid  from  its  original  date  by  the  dis- 
claimer. But,  held,  that  the  disclaimer  only  entitles 
the  patentee  to  maintain  actions  in  respect  of  acts 
done  subsequently  to  the  disclaimer. 

Semble — That  the  entering  of  a  disclaimer  is  not 
an  admission  that  the  original  patent  was  bad,  as  it 
may  be  entered  to  obviate  a  doubt.  Slacker  v. 
IVarner,  14  Law  J.  Rep.  (n.s.)  C.P.  90;  1  C.B. 
148. 
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(F)  Licence  to  ure. 
[See  Siead  v.  Carey  (C),  ante,  p.  508.] 

Assumpsit  to  recover  the  price  of  a  licence 
granted  by  the  plaintiff  to  the  defendants  to  use  an 
invention,  of  which  the  plaintiff  was  the  patentee. 
The  defendants  having  received  the  licence,  which 
was  in  writing,  but  not  sealed,  kept  it,  and  used  the 
invention,  but  objected  to  pay  for  it,  on  the  ground 
that  it  was  void,  in  not  being  under  seal.  By  the 
terms  of  tho  letters  patent,  all  persons  were  com- 
manded not  to  **  make,  use,  or  put  in  practice  the 
said  invention,  or  any  part  of  the  same,  nor  in  any- 
wise  counterfeit,  imitate,  or  resemble  the  same,  nor 
make  or  cause  to  be  made  any  addition  thereunto 
or  subtraction  from  the  same,  whereby  to  pretend 
himself  or  themselves  to  be  the  inventor  or  inventors, 
deviser  or  devisers  thereof,  without  the  licence,  con- 
sent, or  agreement  of  the  said  John  Chanter,  bis 
executors,  &c.,  in  writing,  under  his  or  their  hands 
and  seaU,  first  had  and  obtained,"  upon  pain  of  a 
contempt  of  the  royal  command,  and  of  being  an- 
swerable to  the  plamtiff  in  damages : — Held,  by  all 
the  Court,  that  the  defendants,  who  had  obtained 
the  licence  they  had  bargained  for,  and  had  kept  it, 
were  bound  to  pay  for  it ;  and  by  the  rest  of  the 
Court,  (hantante  Parke,  B.)  that  the  licence  was 
not  void  in  not  being  under  seal.  Chanter  v.  Deuh- 
hurst,  13  Law  J.  Rep.  (n.s.)  Exch.  198;  12  M.  & 
W.  823. 

(G)  Infrinoememt  of. 
[See  Stead  v.  Carey  (C),  ante,  p.  508.] 

If  in  an  action  for  the  infringement  of  a  patent, 
the  defendant  plead  not  guilty,  that  the  invention 
was  not  new,  and  that  the  specification  is  not  suffi- 
cient, and  the  defendant  at  the  trial  consent  to  a 
verdict  for  the  plaintiff,  without  any  evidence  being 
given,  the  Judge  will  not  certify,  under  the  stat 
5  8i6  Will.  4.  c.  88.  s.  3,  "  that  the  validity  of  the 
patent  came  in  question  before  him."  Stacker  v. 
Jtodgers,  1  Car.  &  K.  99. 

In  an  action  on  the  case,  for  infringing  a  patent, 
the  defendants  pleaded,  that  the  said  alleged  inven- 
tion was  not,  at  the  time,  &c.,  a  new  invention  as  to 
public  use  in  England.  Upon  issue  thereon,  held, 
that  this  issue  did  not  raise  the  question,  whether 
the  invention  was  a  manufacture  for  which  a  patent 
could  be  granted. 

The  defendants  pleaded,  fourthly,  that  the  speci- 
fication mentioned  in  the  declaration  was  as  follow 
(setting  it  out  at  length).  It  declared  the  nature 
of  the  invention  to  consist  in  the  application  and 
adaptation  of  caoutchouc,  as  a  substitute  for  the 
sheets  of  leather  used  in  cards.  In  describing  the 
manner  in  which  the  invention  was  to  be  performed, 
it  stated,  **  the  regularity  of  distance  and  uniformity 
of  the  teeth  of  the  cards  are  found  to  be  better  pre- 
served by  a  piece  of  linen  or  cloth  cemented  to  the 
back  of  the  caoutchouc,  which  cloth  keeps  the  teeth 
more  firmly  in  their  places  when  in  use :  the  cloth 
so  cemented  is  to  be  afUxed  to  the  ordinary  carding 
engine  by  nails,  but  if  it  is  to  be  affixed  by  cement, 
then  it  is  desirable  to  remove  the  cloth."  The  spe- 
cification then  described  the  means  used  fur  cutting 
the  caoutchouc  into  layers  from  the  solid  blocks,  in 
which  it  is  imported,  and  the  plaintiff  confined  his 
claim  of  invention  to  "  the  application  and  adapta- 


tion of  caoutchouc,  as  tho  fillet  or  sheet  in  wUcb 
the  teeth  are  to  be  set  together  in  the  maDufactue 
of  cards,  thereby  obtaining  a  superior  elasticity  and 
durability  to  cards,  as  above  described."  The  plea 
contained  no  allegation  that  there  was  no  oUier  spe- 
cification inroUed ;  and  averred,  in  conclusion,  tiiat 
the  said  invention  was  useless  for  the  purpose  of 
constructing  certain  cards,  called  sheet  cards  aod 
top  cardik  Replication  de  injuria,  and  issue  tfaeieon, 
and  verdict  for  the  plaintiff; — Held,  on  motian  ia 
arrest  of  judgment,  that  this  recital  of  thespediies- 
tion,  introductory  of  the  subsequent  averment,  did 
not  raise  on  the  record  the  question  as  to  the  vali- 
dity of  the  patent — {CoUnuui,  J.  dubiiamU), 

Semble — per  CoUman,  J. — That  this  specificstifla 
shewed  a  claim,  by  the  plainti£^  to  the  adaptatioa 
of  caoutchouc  as  a  fillet  for  the  teeth  of  cards,  by 
putting  the  linen  or  cloth  at  the  back  of  it ;  and  that 
this  was  an  invention  and  manufacture  which  was 
properly  the  subject  of  a  patent. 

Previous  to  the  patent  of  the  plaintiff,  H  had 
obtained  a  patent  for  a  manufacture  as  a  sobititiite 
for  leather.  This  was  prepared  by  inserting  betveea 
two  layers  of  cloth  a  compound,  consisting  of  caout- 
chouc dissolved  in  other  substances,  which  destroyed 
its  elasticity.  This  fabric  had  been  used  for  the 
fillets  of  cards,  before  the  date  of  the  plaintiffs  (Mp 
tent,  but  was  found  unsuitable  for  that  parpoee.*— 
Held,  that  the  jury  were  warranted  in  finding  that 
the  invention  of  the  plaintiff  differed  in  principle^ 
and  in  its  results,  from  that  of  H ;  and  that  the 
plaintifi's  invention  was  new. 

Where  the  Judge  has  left  to  the  jury  the  specific 
issues  raifted  on  the  record,  and  refused  to  put  to 
them  certain  questions  of  facts  auggested  by  the 
defendants'  counsel,  —  Held,  no  misdirectioii,  or 
ground  for  a  new  trial. 

Semble — Such  questions  can  onlj'  be  asked  with 
the  consent  of  all  parties,  and  the  jury  are  not 
bound  to  answer  them.  Walton  ▼.  Potter,  11  Lav 
J.  Rep.  (k.s.)  C.P.  138;  3  M.  &  6.411;  4  St 
(n.s.)  91. 

A  public  use  of  an  invention  does  not  mesa  a 
general  use,  but  a  use  in  public,  as  distingaished 
from  one  that  is  secret. 

To  an  action  for  an  infringement  of  a  patent  fof 
a  lock,  the  defendant  pleaded,  that  the  lock  was  not 
'*a  new  invention  as  to  the  public  use*"  thereof. 
It  appeared,  that  a  lock  similar  to  that  of  the  plain- 
tiffs had  been  used  by  a  third  party,  on  a  gate  bj 
the  roadside,  for  sixteen  years  before  the  pateat 
was  taken  out ;  and  that  locks  on  the  same  pnn- 
ciple  had  been  manufactured  in  this  ooootry  for 
money,  from  a  pattern  sent  from  America,  and  had 
afterwards  been  exported  to  that  country : — Held, 
that,  under  these  circumstances,  the  defendant  was 
entitled  to  the  verdict  Carpenter  v.  SmUkyM  Lav 
J.  Rep.  (N.8.)  Exch.  213 ;  9  M.  &  W.  300. 

In  an  action  for  the  infringement  of  a  patent,  tbe 
defendant  cannot  by  his  notice  of  objectioDi 
(given  under  the  stat  5  &  6  Will  4:.  c  83.  s.  J,)  go 
beyond  his  pleas. 

Semble — That  if  an  invention  for  which  a  patent 
is  granted,  would,  if  put  into  practice,  be  useful,  as 
action  for  the  infringement  of  the  patent  may  be 
maintained,  although  the  plaintifTs  invention  h^f 
never  been  put  into  actual  use,  except  by  the  defen- 
dant when  he  infringed  the  patent 
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Where,  in  an  ftction  for  infringing  a  patent  for 
blocks  for  payement,  the  plaintiff  claimed,  aa  his 
invention,  that  his  hlock  was  bevilled  both  inwards 
and  outwards  on  the  uime  side  of  the  block,  and  it 
was  alleged  that  the  defendants'  blocks  were  an 
imitation  of  the  plaintiff's,  as  two  of  the  defendants' 
blocks  were  equivalent  to  one  of  the  plaintiff's : — • 
Held,  that  it  was  for  the  jnry  to  aay  whether  the 
defendants'  blocks  were  in  effect  the  same  as  the 
plaintiff's,  although  no  single  block  of  the  defen- 
dants' was  bevilled  both  inwards  and  outwards  on 
the  same  side. 

In  snch  a  state,  the  specification  did  not  state  at 
what  angle  the  bevils  should  be  made,  and  one 
witness  stated  that  the  angle  was  material,  but 
another  witness  stated  that  any  angle  wonld  be  of 
some  benefit: — Held,  that  if  the  jury  thought  that 
a  bevil  at  any  angle  would  be  beneficial,  the  speci- 
fieation  wonld  be  good,  although  it  omitted  to  state 
any  particular  angle  at  which  the  bevils  should  be 
made. 

If  a  patent  be  taken  out  for  blocks  for  paving, 
with  *' stone,  or  any  other  suitable  material,"  this 
will  include  wood  pavement,  although  no  wood 
pavement  was  in  actual  use  at  the  date  of  the 
patent ;  and,  although  the  inventor  might  not  have 
had  wood  pavement  in  bis  contemplation.  Macna- 
viara  v.  HuUe^  Car.  &  M.  471. 

In  case  for  infringing  a  patent  for  a  new  and  im- 
proved process  or  manufacture  of  silk,  the  breach  al- 
leged was,  that  the  defendant  made  and  put  in  prac- 
tice the  plain ti£&'  invention : — Held,  supported  by 
evidence,  that  the  defendant  gave  an  order  to  make 
silk  by  the  plaintift'  process,  which  order  was 
executed,  and  the  rilk  received  by  the  defendant 

The  defendant  set  out  in  his  plea  the  plaintiff' 
specification,  and  after  averring  that  no  other  spe* 
esfication  was  inroUed,  pleaded,  that  it  did  not  par- 
ticnJarly  describe  the  nature  of  the  invention,  and 
in  what  manner  the  same  was  to  be  performed. 

Upon  issue  thereon,  the  jury  found  the  specifi- 
cation sufficient  to  enable  a  workman  to  understand 
and  apply  the  process : — Held,  that  the  defendant 
eonld  not  afterwards  contend,  in  arrest  of  judgment, 
that  the  specification  as  disclosed  in  the  plea,  was 
insufficient  in  law. 

Upon  issues  joined  upon  pleas,  that  the  patentee 
was  not  the  first  inventor,  and  that  the  alleged  in- 
vention was  not  a  new  invention,  the  jury  found 
that  the  invention  was  not  new,  but  an  improved 
process,  and  that  it  was  not  a  new  combination. 
The  plaintiffs  by  their  specification,  declared  the 
nature  of  thrir  invention  to  consist  in  eight  several 
heads,  which  they  set  out,  and  disclaiming  those 
I»rts  of  the  process  or  mechanism  which  were  pre- 
viously known,  restricted  their  claim  to  the  eight 
several  heads  of  invention,  all  of  which  they  believed 
to  be  new.  The  seventh  head  was  ''certain  im- 
provements efilected  by  us  in  the  throstle  machine, 
by  which  its  utility  in  spinning  silk-waste  is  greatly 
augmented."  The  specification  referred  to  certain 
drawings  annexed,  "which  for  the  most  part  re- 
present the  well-known  spinning  frame  ;  which 
machine,  combined  with  the  improvements  we  have 
applied  to  it,  we  apply  to  the  new  and  useful 
purpose,"  &c.:— Held,  that  the  plaintiffs  were 
bound  to  prove  each  of  the  eight  heads  to  be  new ; 
that,  by  the  seventh   head  they  had  claimed  an 


invention  or  new  combination  of  the  machine  em- 
ployed, and  that  the  verdict  of  the  jury  having 
negatived  any  such  novelty,  was  a  verdict  for  the 
defendant,  and  that  the  patent  was  void.  Gibson  v. 
Brand,  1 1  Law  J.  Rep.  (n.s.)  C.P.  177 ;  4  M.  &  G. 
179;  4  Sc.  (n.s.)  844. 

The  notice  of  objections  delivered  by  the  defen- 
dant in  an  action  for  infringing  a  patent,  under  5  &  6 
Will.  4.  c.  83.  s.  5,  must  be  more  specific  and  parti- 
cular than  the  pleas. 

An  objection  stated,  that  the  plaintiff's  alleged 
invention  had  been  previously  published  in  two 
specifications  (which  were  named),  "  and  also  by 
other  persons  in  other  books  and  writings."  The 
Court  ordered  that  the  defendant  should  state  the 
particular  books  and  writings  he  relied  on. 

Another  objection  (to  a  patent  for  improvements 
in  obtaining  starch  from  farinaceous  matter)  stated, 
that  the  preparation  of  starch  from  rice  was  '<  known 
and  practised  by  persons  engaged  in  the  manufac- 
ture of  lace,  and  similar  fabrics  at  N  and  else- 
where" : — Held,  that  the  words  "  and  elsewhere" 
being  struck  out,  the  objection  was  sufiSciently 
specific.  Jonea  v.  JBerger,  12  Law  J.  Rep.  (n.s.)  C.P. 
179;  5  M.  &G.  208;  6Sc.  (k.s.)  208. 

To  a  declaration  for  the  infringement  of  a  patent 
the  defendant  pleaded,  that  the  nature  of  tlie  inven- 
tion and  the  manner  in  which  it  was  to  be  performed, 
were  not  particularly  described  or  ascertained  in  or 
by  the  specification :  also,  that  the  supposed  inven- 
tion was  not  new,  but  had  been  wholly  and  in  part 
publicly  and  generally  used.  The  notice  delivered 
vrith  the  pleas,  under  the  5  &  6  Will.  4.  c.  8S.  s.  5, 
objected  that  the  specification  did  not  sufficiently 
describe  the  nature  of  the  invention,  and  the  manner 
in  which  it  was  to  be  performed :  also,  that  the  in- 
vention was  not  new,  and  was  either  wholly  or  in 
part  used  and  made  public  before  obtaining  the 
letters  patent : — Held,  that  the  first  of  these  objec- 
tions was  sufificient,  but  that  the  second  ought  to 
have  pointed  out  the  material  parts  which  were 
previously  in  use ;  and  the  Court  made  a  rule  for 
the  delivery  of  better  particulars,  absolute  as 
regarded  this  objection.  Heath  v.  C/ittritt,  12  Law  J. 
Rep.  (n.s.)  Exch.  46 ;  10  M.  &  W.  684. 

The  following  pleas  were  pleaded  in  an  action  for 
the  infringement  of  a  patent: — That  tlie  patentee 
was  not  the  first  and  true  inventor.  That  the  in- 
vention was  not,  when  the  letters  patent  were  granted, 
a  new  invention.  That  the  letters  patent  and  the 
report  of  the  Judicial  Committee  of  the  Privy 
Council  were  procured  by  fraud,  covin,  and  misre- 
presentation : — Held,  first,  that  the  notice  of  objec- 
tions delivered  under  the  5  &  6  Will.  4.  c.  83.  s.  3. 
need  not  state  who  was  the  first  inventor,  nor  under 
what  circumstances  the  invention  was  used  before ; 
confirming  the  cases  of  Bulnois  v.  Mackenzie  and 
Heaih  v.  Unvoin,  and  overruling  that  of  Jones  v. 
Berger.  Secondly,  that  the  notice  should  specify 
whether  he  objects  to  the  patent  generally,  as  not 
being  new,  or  to  part  only ;  and  if  the  latter,  to 
what  part  Thirdly,  that  the  notice  must  state  in 
what  the  trvad  consisted,  and  the  species  of  misre- 
presentation by  which  the  patent  was  procured. 
Russell  v.  Ledsam,  12  Law  J.  Rep.  (N.s.)  Exch.  439 ; 
11  M.  &  W.  647. 

Where  a  plaintiff  claims  a  patent  for  each   of 
several  additions  to  a  machine,  and  also  for  the 
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combination  of  their  seyeral  parts, — Held,  in  an 
action  for  the  infringement  of  the  patent,  that  the 
defendant,  in  addition  to  pleas  denying  the  novelty 
of  the  invention  altogether,  may  plead  that  a  part  of 
the  alleged  invention  is  not  new. 

Where  the  notice  of  objections  delivered  by  the 
defendant,  under  .5  &  6  Will.  4.  c.  83.  s.  5,  sUted 
the  invention  to  have  been  known  to  M  R,  J  W, 
and  others,  the  Court  refused  to  order  the  defendant 
to  state  the  names  of  **  the  others,'*  there  being  no 
imputation  of  fraud.  Bentley  v.  KeighUy,  13  Law  J. 
Rep.  (N.S.}  C.P.  167 ;  7  M.  &  6.652;  8  So.  (ir.s.) 
872. 

In  an  action  by  the  assignee  of  a  patent  for  an 
infringement,  non  emcettU  is  a  good  plea.  And  the 
Court  refused  to  disaUow  pleas  of  turn  cmteetttt,  and 
a  traverse  of  the  assignment,  on  the  ground,  that  in 
the  proceeding  before  the  Vice  Chancellor  of  Eng* 
land,  who  had  directed  the  action,  the  defendant  had 
disputed  the  infringement  only,  and  that  it  was 
understood  between  the  parties  that  no  other  ques- 
tion should  be  ndsed;  and — ftr  Rolftf  B. — this 
Court  ought  to  allow  the  pleas,  if  good,  though  in 
violation  of  an  express  agreement,  or  of  an  order  of 
a  Court  of  Chancery.  Bunneti  v.  Smith,  14  Law  J. 
Rep.  (N.8.)  Exch.  47;  18  Lf.  &  W.  552. 

In  an  action  for  the  infringement  of  a  patent  the 
defendant  delivered  a  notioe  of  objections,  one  of 
which  stated  that  the  said  D  did  not  by  the  said 
apeeiftoation  sufficiently  describe  the  nature  of  the 
supposed  invention,  and  the  other  stated  that  the 
said  D  had  not  caused  any  specification  n^ffieientlf/ 
describing  the  nature  of  the  supposed  invention  to 
be  duly  inroUed  in  Chancery :— Held,  that  the  last 
objection  was  not  sufficiently  precise,  and  the  Court 
ordered  an  amendment,  which  was  made  by  insert- 
ing the  word  "  other"  before  "  specification.*'  Letrf 
V.  Topham,  14  Law  J.  Rep.  (n.s.)  Exch.  231 ;  14  M. 
&  W.  146. 

In  an  action  for  infringing  the  plaintiff's  patent 
for  improvements  in  the  manufacture  of  cast  iron 
and  steel,  it  appeared  that  the  specifieation  was 
for  making  an  improved  qualitv  of  cast  steel,  by 
putting  into  a  crucible  bars  of  common  blistered 
steel  broken  into  fragments,  or  a  mixture  of  cast 
and  malleable  iron,  or  malleable  iron  and  carbo- 
naceous  matter,  together  with  from  one  to  three 
per  cent  of  their  weight  of  carburet  of  manganese, 
and  exposing  the  materials  to  a  melting  beat,  but 
that  the  plaintiff  did  not  claim  the  use  of  any  such 
mixture  of  cast  or  malleable  iron,  &c  as  any  part 
of  his  invention,  but  only  the  use  of  carburet  of 
manganese.  The  defendant  manufactured  cast 
steel  by  placing  steel  broken  into  small  pieces  in 
a  crucible,  together  with  oxide  of  manganese  and 
carbonaceous  matter,  and  the  steel  was  made  by  the 
imbibing  into  the  metal  of  the  carbon  and  oxide  of 
manganese,  which,  however,  before  they  acted  upon 
the  metal,  formed  carburet  of  manganese  in  a  state 
of  fusion ;  the  quantity  of  carburet  of  manganese 
60  formed  being  less  than  one  per  cent  of  the 
weight  of  the  steel  in  the  crucible: — Held,  under 
the  above  circumstances,  that  the  defendant  had 
not  been  guilty  of  an  infringement  of  the  plaintiff's 
patent 

Semble — That  the  substitution  of  some  well- 
known  equivalent,  whether  chemical  or  mechanical, 
for  a  part  of  the  plaintiff's  invention,  would  be 


merely  a  colourable  variation,  and  wonld  amomit  to 
an  infringement  of  the  patent  Heath  v.  UnwMj  14 
Law  J.  Rep.  (n.s.)  Exch.  153  ;  13  M.  &  W.  583. 

Where,  in  an  action  for  the  infriBgemeot  of  a 
patent,  the  drawings  annexed  to  the  plaintiff's  spe- 
cification were  copied  into  the  plois,  the  C«ait 
granted  a  rule,  calling  on  the  ddfendant  to  sbev 
cause  why  such  pleas  should  not  be  struck  ont,  or 
why  such  drawings  should  not  be  struck  oat  as  sar- 
plusage,  and  as  contrary  to  the  rules  of  pleafiog* 
Sealy  v.  Br&wne,  14  Law  J.  Rep.  (r.8.)  aB.  169. 

(H)  Ahendmeitt  of  Clerical  Eeboes. 

Jurisdiction  and  practice  in  corxecttBg  deriesl 
errors  in  letters  patent,  the  proceedings  in  obtsimiif 
them,  and  in  the  inrolment  In  re  MicheFt  Paleati 
4  Bea.  563. 

The  Master  of  the  Rolls  has  jurisdiction  to  ttia 
a  clerical  error  in  the  specification  to  be  aneaded; 
but  has  not  jurisdiction,  on  the  petition  of  a  party 
who  claims  adversely  to  the  patentee,  to  order  put 
of  a  specification  or  memorandum  to  be  struck  tot, 
which  the  patentee  is  desirous  to  sustain.  Rg  Skuft 
Patent,  10  Law  J.  Rep.  (n.8.)  Ch.  86 ;  3  Bea. 245. 

(I)  Costs. 

Where  a  eaveai  had  been  lodged  against  the  sesk 
ing  of  a  patent,  and  the  intended  patentee  had  ben 
compelled  to  present  a  petition  to  the  Lord  Chaa- 
cellor,  praying  that  the  patent  might  be  forthwidi 
sealed,  which  was  unsuccessfully  opposed  byAe 
party  who  had  lodged  the  caoeat,  it  was  held,  that 
nia  Lordship  had  only  jurisdiction  to  give  to  the 
petitioner  the  caste,  and  not  the  coets,  ekarget,  mi 
expeneee,  of  and  occasioned  by  such  caveat  and  op- 
position to  the  petition.  Re  CoaUeU  BaietU,  10 Law 
J.  Rep.  (n.s.)  Ch.  248. 


PAUPER. 


After  a  plea  of  payment  of  money  into  coart  io 
an  action  of  assumpsit,  the  plaintiff  obtained  sn 
order  to  sue  in  fonnd  pattperie.  The  money  vai 
thereupon  ordered  to  remain  in  court  till  alter  tl|e 
trial  of  the  cause,  unless  the  plaintiff  would  take  it 
out  in  full  satisfaction.  The  defendant  baring  o^ 
tained  the  verdict : — Held,  first,  that  die  aetkui  of 
assumpsit  is  within  the  operation  of  the  statute 
23  Hen.  8.  c.  15.  s.  2.  Secondly,  that  the  inoMj 
ought  to  be  paid  back  to  the  defendant  in  catisfac- 
tion  of  hie  costs,  antecedent  to  the  order  to  sue  i> 
formA  pauperis,  and  no  further  costs  be  paid  by  eitlier 
party. 

Stmble — That  a  party  may  be  admitted  to  sue  « 
farmd  pauperis   after  the    commencement  of  tbe 
action.     Casev  v.  Tomfin,  10  Law  J.  Rep.  (ir.s.) 
Exch.  87 ;  7  M.  &  W.  189 ;  8  Dowl.  P.C.891 

A  party  may  be  admitted  to  sue  inforwdpaepnit 
during  the  progress  of  the  suit,  as  well  as  before  the 
commencement  of  it. 

Quare — When  such  order  is  made  penieuft  Stt^ 
whether  it  should  not  contain  a  condition,  thai  the 
plaintiff  find  security  for  the  costs  incurred  vf  to 
the  time  of  the  order.  Brtint  v.  WwrdeU,  11  Liw/. 
Rep.(N.s.)C.P.  17;3  M.&G.534;  4Sc.(5.a)lMj 
1  Dowl.  P.C.  (n.s.)  229. 

Notice  of  trial  was  given  on  the  fith  of  Mtrdt 
for  the  Spring  Assizes  for  1841,  and  on  the  «■« 
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day  the  plttntiff  was  admhtefl  to  rae  in  /•mid  path- 
pirU,  A  verdict  was  fimnd  for  the  defendant,  and  a 
role  to  aet  it  aside  was  discharged  on  the  9tb  of 
Jvne  Ibllowing.  The  defendant  having,  on  the  14th 
of  January  1842,  obtained  a  rule  to  set  aside  the 
Judge's  order  to  sue  in  fitrmk  pauptriSf  the  Court 
discharged  the  role. 

SuMt — That  a  party  may  be  admitted  to  sue 
in  formd  ftauperis  after  the  commencement  of  the 
action. 

Qamre — Whether  a  defendant,  who  makes  no 
application  till  after  judgment  signed,  is  entitled  to 
the  costs  incurred  bdfore  the  making  of  an  order  to 
sue  mformd  ptmperit,  the  order  containing  no  pro- 
vinon  as  to  those  costs.  Do&  d.  ElUt  or  JUit  v. 
Omsm,  U  Law  J.  Rep.  (ha)  Exch.  120;  9  M.  &  W. 
455 :  1  DowL  P.C.  (n.s.)  404. 

A  plahntiff  may  be  admitted  by  a  Judge's  order 
to  BBS  imfmrwiA  paaiperiM  after  the  commencement  of 
thesmt 

But  the  admission  does  not  exempt  him  firom 
esits  previously  incurred. 

Stmble — That  the  order  of  a  single  Judge,  ad* 
mitting  a  party  to  sue  ta  ybnnd  paupirU,  is  sufficient, 
and  that  the  order  need  not  be  made  a  rule  of 
oovrt  Piteker  v.  Robertt,  12  Law  J.  Rep.  (v.s.) 
aa  179 ;  2  DowL  P.C.  (N.8.)  894b 

A  pauper  may  obtain  an  older  admitting  him  to 
rae  mformd  pampeHM  at  any  time  during  the  pro- 
gRsi  of  the  sait ;  but  it  has  no  retrospective  opera- 
tion. And  where  a  plaintiff  obtained  an  order  to 
sue  ta  forwtd  ptmperit,  after  the  cause  had  made 
•Mae  pMffresa,  the  Court  allowed  the  defendant,  who 
wcoeeded  in  the  action,  the  costs  incurred  by  the 
plaintiff  prior  to  the  order,  and  the  costs  of  taxation. 

The  words  in  the  statute  28  Hen.  8.  c.  16.  s.  2, 
"  St  the  comnaencement,' '  mean  as  soon  as  the  Judge 
has  jttrisitietion.  Dos  d.  EOwv.  Owens,  12  Law  J. 
Rep.  (ha)  fixch.  58;  10  AL  &  W.  514;  2  Dowl. 
P.C.(h.s.)426. 

A  patty  having  applied  for  leave  to  aue  ta  fomUt 
pmpetii  pendente  Hie,  the  Court  granted  a  rule  ab- 
tolote  in  the  ifarst  instance.  HoU  v.  lee,  14  Law  J. 
Rep.(M3.)C.P.  24;  2  Dowl.  &  L.  P.C.  610. 

£xseutor  not  allowed  to  defend  suito  in  farmA 
panperie.  Oilfield  v.  Cobbeit,  10  Law  J.  Rep.  (h.s.) 
Gh.288;  8Bea.482. 

Party  suing  in  formd  pauperis  snd  proving  sue- 
cenfiil  declared  entitled  to  ordinary  costs.  Roberts 
V.  i«%ij,  2  Bea.  87  6. 

A  defendant,  who  was  the  executor  and  residuary 
legatee,  obtained  an  order  to  sue  infonnd  powperis; 
having  afterwafds  taken  the  benefit  of  the  Insolvent 
Act,  he  was  dispaupered,  on  the  ground  that  he  was 
then  defending  in  his  representative  character  only. 
014/leUr.Cobbett,  2  Bea  444. 

A  defendant  obtained  an  order  to  defend  iaybrmd 
pmperis.  He  afterwards  took  the  benefit  of  the 
loaolvent  Debtors  Actf  and  in  his  schedule  stated 
himself  to  be  entitled,  as  a  commander  in  the  Royal 
Navy,  to  half-pay  amounting  to  150/.  a-year.  Under 
the  circumstances,  the  order  for  allowing  him  to 
defend  in  formd  pmiperis  was  discharged,  with  costH. 
Boddingten^.  Woediey,  12  Law  J.  Rep.  (H.8.)Ch.  15; 
5  Bes.  555. 

Proceedings  in  a  suit  by  a  pauper  stayed  till  the 
eosto  of  a  previous  suit  in  the  Court  of  Chancery 
were  paid.    Caioert  v.  Aoo/ib,  4  Y.  &  C.  514. 

Digest,  1840—1845. 


PAVING  ACT. 

By  a  local  act  of  parliament,  paving  commis- 
sioners were  authorised  to  pave  and  cleanse  certain 
streets,  squares,  ftc.  within  a  township,  and  to  charge 
the  expenses  upon  '*  the  owners  of  buildings,  ground, 
or  land  within  or  adjoining  the  said  streets,  squares," 
&c.  Provided,  that  if  certain  sewers  required  en- 
larging, **  the  owners  of  houses,  buildings,  lands, 
grounds,  or  hereditaments,**  should  pay  only  a  cer- 
tain proportion  of  the  expense.  B,  a  clergyman, 
being  desirous  of  hnilding  a  church  and  setting  out 
a  churchyard,  purchased  a  plot  of  ground,  which 
was  conveyed  to  T  and  O,  as  trustees,  for  that  pur- 
pose, and  the  church  and  ohurchyard,  having  been 
built  and  set  out  accordingly,  were  duly  consecrated. 
By  the  deed  of  consecration,  the  right  of  letting  or 
otiierwise  disposing  of  the  pews,  vaults,  and  graves 
in  the  church  and  churchyard  was  reserved  to  B. 
The  church  and  churchyard  adjoined  the  street, 
which  had  been  paved  by  the  commissioners.  B 
granted  to  the  defendant,  in  fee,  by  way  of  mort- 
gage, the  pews  and  vaulta  in  and  under  the  churoh 
remaining  unsold,  and  so  much  of  the  churchyard 
as  had  not  been  sold,  together  with  the  rent,  pre- 
miums, stipends,  Arc.  thereunto  belonging.  The 
defendant  received  the  rente  and  pn^ta  arising 
from  the  pews,  vaulte,  and  graves  in  the  church 
and  churchyard,  and  appropriated  the  same  in  part 
satisfection  of  his  debt: — Held,  that  the  defendant 
was  not  liable  to  be  rated,  as  he  waa  not  the  "  owner 
of  bufldings,  ground,  or  land,"  within  the  meaning 
of  the  act.  The  Constables,  Sfcrf  ike  Township  of 
Chorlton-upon-aiedlock  v.  Walker,  12  Law  J.  Rep. 
(n.s.)  Exch.  88 ;  10  M.  &  W.  742. 


PAWNBROKER. 

A  pawnbroker  in  1841  advanced,  upon  several 
deposite  of  goods  at  difilerent  times,  losns  of  money 
exceeding  10^  upon  each  deposit,  and  taking  a 
greater  rate  of  interest  than  51.  per  cent,  without 
entering  in  any  book  a  description  of  the  goods,  or 
complying  wiUi  any  of  the  provisions  of  section  6. 
of  the  89  8c  40  Geo.  8.  c.  99 :— Held,  that  that  act 
does  not  apply  to  loans  of  more  than  10/. 

At  the  time  the  loans  were  made  the  sta^te  2  &  8 
Vict  c.  87.  was  in  force :— Held,  that  the  loans 
were  protected  by  section  1.  of  that  act  Pemwilv, 
Attenborough,  12  Law  J.  Rep.  (n.8.)  aB.  870;  4  aB. 
868;  1D.&M.145. 

Two  persons  entered  into  an  ag^reement  to  be 
partners  in  the  business  of  pawnbrokers,  to  be  car- 
ried on  under  the  firm  of  one  of  them ;  and  in  pur- 
suance of  the  articles  of  agreement  that  one's  name 
alone  was  painted  over  the  door  of  the  business 
premises ;  the  Hcenoe  also  was  taken  out,  and  the 
ticketa  to  the  customers  were  issued,  in  his  sole 
name,  while  the  other  partner  (carrying  on  another 
business)  attended  occasionally  to  inspect  the  books 
of  the  firm,  and  drew  a  certain  per-centage  on  his 
share  of  the  capital  out  of  the  profito: — Held,  that 
the  agreement  constituted  a  secret  partnership,  and 
was  therefore  illegal  and  void,  as  being  in  contra- 
vention of  the  policy  and  enactmenta  of  the  statute 
89  &  40  Geo.  8.  c.  99.  Qwden  v.  Howden,  12  C.  8i 
F.  287. 
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PAYMENT. 

(A)  What  amounts  to. 

(B)  Into  and  out  of  Court. 

( C)  When  to  bb  pleaded— Set  off. 

(D)  Appropriation. 
(£)  JuDOE^  Order  for. 


(A)  What  amounts  to. 

The  delivery  of  a  cheque,  on  which  the  place  where 
it  is  drawn  is  not  stated,  and  which  is  not  stamped, 
does  not  amount  to  a  pa3niient  Bond  y.  Warden, 
14  Law  J.  Rep.  (n.8.)  Ch.  154;  I  Coll  C.C.  588. 

(B)  Into  and  out  of  Court. 

[See  Practice,  in  Eouity.] 

Where  a  declaration  in  replevin  charge  the  de- 
fendant  with  taking  goods  in  close  A,  and  other 
goods  in  close  B,  the  defendant  may  pay  money 
into  court,  as  to  the  taking  of  all  the  goods  in  close 
A,  and  part  of  those  in  close  B.  Lambert  v.  Hep^ 
worth,  11  Law  J.  Rep.  (n.s.)  Q.B.  85  ;  2  Q.B.  729; 
2  6.&D.  112. 

A  declaration  in  assumpsit  stated,  that  in  con- 
sideration that  the  plaintiff  would  enter  into  the 
service  of  the  defendants,  to  wit,  in  the  capacity  of 
editor,  &c.  of  a  newspaper,  at  and  for  a  certain 
salary  or  wages,  to  wit,  at  the  rate  of  4001.  per 
annum,  the  defendants  promised  to  retain  and  em* 
ploy  him  in  the  capacity  aforesaid,  at  the  wages 
aforesaid.  The  defendants  paid  a  sum  into  court, 
and  pleaded  no  damages  ultra : — Held,  that  hy  so 
doing  they  did  not  admit  the  annual  salary  of  400/. 
as  part  of  the  contract. 

Per  PatteeoH,  J, — The  character  of  the  employ- 
ment is  a  material  part  of  this  contract,  althoi^h 
laid  under  a  videlicet.  Cooper  v.  Bliek,  11  Law  J. 
Rep.  (n.8.)  Q-B.  85 ;  2  G.  &  D.  295 ;  2  aB.  915. 

In  an  action  to  recover  11/.  for  goods  bargained 
and  sold  to  two  defendants, — Held,  that  a  payment 
into  court  of  1/.  2s.  admitted  a  joint  contract  hy 
them  to  that  amount  only.  Morton  v.  Hurloek,  1 1 
Law  J.  Rep.  (n.s.)  C.P.  61. 

The  plaintifi^  by  his  declaration  in  assumpsit, 
claimed  monies  due,  first,  in  respect  of  tolls  due  to 
him,  as  owner  of  the  soil  and  shore  of  a  port; 
secondly,  in  respect  of  port  duties;  and  added  a 
general  count,  for  **  other  tolls  and  duties."  The 
defendant  paid  10/.  into  court  in  respect  of  the  tolls 
due  to  the  plaintiff  as  owner  of  the  soil,  "  and  for 
other  sums  mentioned  to  be  due  in  the  last  count 
of  the  declaration  for  other  tolls  and  duties,"  and 
pleaded  non  assumpsit  as  to  the  residue.  Verdict 
for  the  plaintiff,  damages,  8/. : — Held,  that  the  de- 
fendant could  not  apply  the  payment  to  the  port 
duties,  and  that  the  verdict  was  therefore  rightly 
entered  for  the  plaintiff.  Brune  v.  ThompMon,  12  Law 
J.  Rep.  (n.8.)  Q-B.  251 ;  4  aB.  543;  2  O.  &  D. 
110. 

Assumpsit  against  the  defendant  as  acceptor  of 
two  bills  of  exchange  for  20/.  each.  Pleas,  payment 
of  20/.  18«.  into  court,  and  that  the  plaintiff  had 
not  sustained  damages  to  a  greater  amount: — Held, 
that  the  plaintiff  having  joined  issue  on  the  latter 
allegation,  the  defendant  was  entided  to  shew  that 
the  second  bill  was  given  as  a  renewal  of  the  first, 
and  that  at  the  time  it  was  given,  he  inadvertently 


omitted  to  take  possession  of  the  first  UH,  and  tbst 
the  first  bill  was  given  as  a  renewal  of  a  former  bill 
'  given  by  the  defendant  for  the  accommodstioo  of  a 
third  partv,  which  had  been  paid  without  the  de- 
fendant's knowledge.  Harris  v.  Btukeil,  12  Law  J. 
Rep.  (n.8.)  Exch.  6 ;  2  Dowl.  P.C.  (na) 514. 

The  plaintiff  declared  in  debt  on  a  demise,  with  a 
count  for  fixtures  sold  and  delivered,  and  elaimsd, 
by  his  particulars,  5i.  &s.  for  rent,  and  12/.  for  fix- 
tures. The  defendant  paid  1 IL  5s.  into  eoart  Then 
was  evidence  of  change  of  possession  of  the  fixtans 
with  the  demised  premises : — Held,  that  the  psj- 
ment^  money  into  court  was  no  admissioB  of  a 
eontract  to  pay  for  the  fixtures ;  and  that  the  chsoge 
of  possession  was  no  evidence  to  go  to  the  jary  of 
any  such  contract  Oafr.  Harris,  12  Law  J.  Rep. 
(n.s.)  C.P.  278;  5M.&G.573. 

A  declaration  contained  a  special  oonnt  sgusit 
defendants  as  partners,  and  also  indebitatus  ooasti: 
— Held,  that  the  payment  of  money  into  court  oadar 
the  latter  counts  was  no  admission  of  the  partneiship 
alleged  in  the  former.  Charles  v.  Branker,  13  Law 
i.  Rep.  (n.8.)  Exch.  882 ;  12  M.  &  W.  743. 

In  trespass,  the  first  count  of  the  dechiratioB 
charged  a  breaking  and  entering  of  the  plsiatiff^ 
house,  and  assault  upon  his  son ;  the  second  oooaC 
charged  an  assault  and  battery  upon  the  sob;-~ 
Held,  that  titie  defendant  n^t  pay  money  iats 
court  under  sect  21.  of  3  &  4  Will  4.  e.  42,  this  aot 
being  an  action  for  assault  and  battery,  within  tbe 
exception  in  that  section.  Newton  v.  He^rdt  14 
Law  J.  Rep.  (n.8.)  Q.B.  9;  6  Q.B.  921. 

If  the  defendant  has  paid  money  into  court  po^ 
suant  to  7  &  8  Geo.  4.  c.  71,  the  Court  will  net 
superadd  an  application  to  take  that  monev  oDt  to 
a  motion  for  a  rule  for  judgment  as  in  case  of  a  non- 
suit, but  a  separate  motion  must  be  made  fof  that 
purpose,     yaie  v.  Ganter,  9  Dowl.  P.C.  106. 

Where  a  defendant  has  paid  a  sum  into  court,  vbA 
has  pleaded  that  the  plaintiff  has  sustained  so 
greater  damages,  the  plaintiff  may  give  in  evidesoe 
a  Judge's  summons  taken  out  by  the  defendant  two 
days  ^fore  the  trid  to  allow  him  to  pay  a  lai^cr 
sum  into  court,  although  that  summons  was  ahu- 
doned,  and  no  order  made  upon  it  Desselt  v. 
Ymmg,  Car.  &  M.  465. 

When  the  venue  is  before  plea  brought  back  ts 
the  original  county,  on  an  undertaking  to  give 
material  evidence  in  that  ooun^,  the  undertskingis 
satisfied  by  evidence  in  that  county,  going  to  sop* 
port  any  traversable  allegation  in  the  declaration. 
A  summons  for  leave  to  pay  money  into  court  is 
some  evidence  of  a  liability  to  that  extent  Lamtam 
V.  MangUs,  2  M.  &  R.427. 

(C)  When  to  be  pleaded — Set-off. 

The  rale  of  Trinity  term,  1  Vict,  that  a  defea- 
dant  need  not  plead  payment  of  any  sums,  for  the 
payment  of  which  credit  is  given  in  the  partienlaiB, 
does  not  apply  to  items  of  set>off,  admitted  in  the 
particulars  of  the  plaintiff's  demand. 

Where,  therefore,  the  plaintiff's  particulars  exhi- 
bited an  account  of  items  due  from  the  defendaol 
to  the  plaintiff;  and,  on  the  other  side,  admitted 
certain  items  by  way  of  set-ofl^  and  certain  otlKn 
by  way  of  payment,  falling  short  of  the  amooat  due 
to  the  plaintm;  and  stated  that  the  action  was  ftr 
the  balance;  and,  on  the  trial,  the  plaintiff  piovc^ 
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the  amount  daimed  by  way  of  balance  only,  nnder 
a  plea  of  set-off: — Held,  that  the  defendant  was  not 
entitled  to  deduct  the  items  admitted  as  set-off  in 
the  particulars  for  the  amount  proved,  but  that  he 
was  entitled  to  deduct  the  items  admitted  as  pay* 
ments.  'Rowla»d  v.  BlaketUtf,  1 1  Law  J.  Rep.  (ma) 
aB.279;  iaB.40d;  2  0.&D.734. 

In  debt  on  bond  against  executor  of  obligee  the  de- 
fendant craved  oyer  of  the  condition  by  which,  after 
reciting  an  intended  marriage  between  W  (the  de- 
fendant's testator)  and  R,  the  bond  was  to  be  void 
if  after  marriaffe  W  should  die  in  the  lifetime  of  hi* 
wife,  and  bis  oeirs,  &c.  should  within  six  months 
after  his  decease  pay  to  the  obligees  1,500/.  in  trust 
kx  her,  but  if  his  wife  died  in  his  lifetime,  the 
bend  to  be  void,  if  he  should  pay  to  the  person  to 
whom  his  wife,  by  will,  should  bequeath  the  1 ,500L: 
— ^Held,  that  money  paid  into  court  cannot  be 
pleaded  in  discharge  of  principal,  interest,  and  costs* 
England  v.  tFiUsw,  1  Dowl.  P.C.  (n.8.)  398. 

(D)  Appropriation. 

A  B,  and  an  equitable  mortgagee,  lent  the  title- 
deeds  to  C  D,  the  mortgagor,  to  enable  him  to 
arrange  a  sale  of  the  property.  C  D  was  indebted 
to  A  B,  both  on  the  mortgage  and  on  a  trade  ac- 
eeunL  C  D  paid  to  A  B  a  part  of  the  produce  of 
the  sale;  but  there  was  no  evidence  of  his  having 
made  any  express  appropriation  of  that  payment : 
— ^Held,  that  it  must  be  understood  that  the  payment 
was  made  on  the  mortgage  account,  and  that  A  B 
had  no  right  to  appropriate  it  to  the  trade  account. 
Ytmng  V.  English,  13  Law  J.  Rep.  (11.8.)  Ch.  76;  7 
Bea.  la 

(E)  Judge's  Order  for. 

A  Judge's  order  for  the  payment  of  money,  ob- 
tained for  the  purpose  of  its  being  made  a  rule  of 
eourt,  and  the  foundation  of  an  execution  under 
1  &  2  Vict.  c.  110.  s.  18,  cannot  be  granted  ex  parte, 
Rieknrdt  v.  Paiierae»t  10  Law  J.  Rep.  (n,8.)  Exch. 
272;  8  M.  &  W.  813;  1  Dowl.  P.C.  (m.s.)  52. 

Where  a  Judge'*s  order  has  been  made  for  paying 
a  certain  sum  of  money  out  of  court,  to  a  claimant 
under  an  interpleader  rule,  the  Court  will  not  re- 
fuse to  enforce  that  order  because  there  is  a  credi- 
tors' suit  pending  in  equity  against  the  claimant, 
and  an  injunction  granted,  which  has  not  been  served 
on  the  officers  of  the  court  Smith  v.  Clinch,  2  Dowl. 
P.C.  (».».)  48. 


PEER  AND  PEERAGE. 

The  hours  within  which  certain  oaths  aud  decla- 
rations are  to  be  made  and  subscribed  in  the  House 
of  Peers  altered  by  6  Viet  c.  6  ;  21  Law  J.  Stat  7. 

A  ditiringat  to  compel  an  appearance  may  issue 
agaiost  a  peer  of  the  realm.  DwU  v.  the  Earl  rf 
Lidtfield,  1 1  Law  J.  Rep.  (N.a.)  Exch.  260 ;  1  DowL 
P.C.  (N.a.)  363. 

The  Court  will  not  grant  a  writ  of  distringae  to 
proceed  to  outlawry  against  a  peer  of  parliament, 
but  will  grant  such  a  writ  to  compel  an  appearance. 
Snape  v.  the  Earl  rf  Waldegraoe,  12  Law  J.  Rep. 
(ii.a)  aB.  99 ;  2  Dowl.  P.C.  (n.s.)  401. 

Where  a  dietringae  had  issued  agaiiut  a  peer  of 
the  realm,  to  compel  an  appearance, — the  Court  re- 
fused to  set  it  aside,  upon  affidavits  shewing  that  he 


was  resident  abroad.  Hwlditeh  v.  the  Earlrf Litl^ld, 
12  Law  J.  Rep.  (n.s.)  C.P.  80 ;  4  M.  &  G.  770;  5 
Sc.  (n.s.)  190. 

The  Court  will  not  grant  a  writ  of  dUtringa*  to 
compel  an  appearance  against  a  peer  of  Ireland, 
who  is  staying  at  his  residence  m  that  country, 
although  several  calls  have  been  made  at  his  re- 
sidence in  England,  and  he  has  neglected  to  take 
notice  of  copies  of  the  writ  of  summons  left  at  the 
latter  place,  and  also  inclosed  in  letters  and  addressed 
to  him  in  Ireland ;  and  although  the  circumstances 
are  such  as  in  the  case  of  an  unprivileged  defend- 
ant would  entitle  the  plaintiff  to  apply  for  a  writ  of 
dietringae  to  proceed  to  outlawry.  Hay  v.  the  Earl 
rf  Charleville,  13  Law  J.  Rep.  (n.s.)  aS.  201; 
2Dowl.&L.C.P.16. 

Where  an  indictment  for  felony  was  found  at  the 
Central  Criminal  Court  against  a  peer  of  the  realm 
and  several  commoners,  at  a  time  when  the  Houses 
of  Parliament  were  not  sitting,  the  recognizances 
of  the  commoners  were  respited  from  session  to 
session,  until  after  the  case  of  the  peer  had  been 
disposed  of  in  the  House  of  Lords.  Regina  v. 
DougUu,  Car.  &  M.  193. 

It  is  now  settled  law,that  a  sitting  in  Parliament  in 
pursuance  of  a  writ  of  summons,  constitutes,  in  the 
absence  of  a  patent,  a  dignity  descendible  to  the  heirs 
general  of  the  body  of  the  person  summoned;  and 
that  in  claims  to  ancient  dignities,  a  summons  and 
a  sitting  in  parliament  are  required  to  be  proved. 

The  usual  evidence  of  the  writ  of  summons  is 
the  inrolment,  and  of  a  sitting,  is  the  parliament 
roll  or  journals  of  the  time. 

Where  the  writs  of  summons,  or  inrolments  of 
them,  and  the  journals  of  remote  times  are  wanting, 
a  memorandum,  entered  on  a  parliament  roll,  of 
a  grant  to  the  king  in  his  parliament  by  certain 
persons  named  **  et  caeteri  magnates  etproceres  tunc 
in  Parliamento  existentes,"  is  sufficient  evidence 
that  a  person  named  therein  sat  as  a  lord  of  parlia- 
lUent,  although  there  was  no  proof  that  he  was 
summoned  to  that  particular  parliament 

Instruments  purporting  to  be  the  acts  of  peers, 
but  not  acts  done  in  parliament,  and  not  neotfssarily 
the  acts  of  peers  of  parliament,  are  not  evidence 
that  a  person  named  in  them  ever  sat  in  parliament, 
although  he  was  certainly  summoned. 

In  a  claim  to  an  ancient  barony,  it  was  proved 
that  Henry  de  H.  was  summoned  by  special  writ 
to  parliament  in  the  49  Hen.  3,  but  there  was 
no  proof  that  he  ever  sat,  there  being  no  rolU  or 
journals  of  that  period.  His  son  and  heir,  John 
de  H,  sat  in  the  Parliament  of  18  Edw.  1^  but 
there  were  no  proofs  that  he  was  summoned  to 
that  parliament,  there  being  no  writs  of  summons 
or  inrolments  of  them  extant  from  49  Hen.  3.  to 
23  Edw.  1.  To  the  parliament  of  23  Edw.  1,  and 
to  several  subsequent  parliaments  be  was  summoned, 
but  there  was  no  proof  that  he  sat  in  any  of  them : — 
Held,  that  it  might  be  well  presumed  that  John  de 
H.  sat  in  the  parliament  of  the  18  Edw.  1,  in  pur- 
suance of  a  summons,  on  the  principle  that  "  omnia 
prsesumitur  legitime  facta  donee  piobetur  in  con- 
trarium." 

Length  of  time  is  no  bar  to  a  claim  to  a  dignity, 
yet  if  a  series  of  persons  of  right  entitled  to  it,  do 
not  enjoy  it,  or  assert  tlicir  right,  a  presumption 
may  arise  against  the  right  or  claim  by  their  de- 
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■cendants,  unleM  the  aVsence  of  enjoyment  or  claim 
18  Batisfactorily  accounted  for. 

Where  450  yean  elapsed  from  the  death  of  the 
laat  poaaessor  of  a  dignity,  and  during  the  firat 
250  years  a  question  was  pending,  whether  the  heirs 
male  of  the  half  blood,  or  the  heirs  female  of  the 
whole  blood,  were  entitled  to  succeed,  and  before 
that  question  was  determined  the  dignity  fell  into 
abeyance,  and  remained  in  that  state  for  the  residue 
of  the  time : — Held,  that  these  were  sufficient  re»- 
■ons  to  rebut  the  presumption  arising  from  the 
long  omission  to  enjoy  or  claim  the  dignity. 

The  doctrine  that  po$$etno  fratrU,  applicable  to 
lands,  does  not  aflfect  the  descent  of  a  dignity  by 
writ,  first  held  in  the  Grey  de  Ruthynand  Fitwalter 
Baronies  (Coll  195, 286),  confirmed.  Th»  HoBtrngt 
P€€fg€,  8  C.  &  F.  144 ;  West,  621. 

The  wife  of  a  peer  of  the  realm  left  him  in  1808, 
a  year  after  their  marriage,  and  instituted  a  suit  in 
the  ecclesiastical  court  for  nullity  of  the  marriage, 
propter  mpotenikm.  Dropping  that  suit  soon  after- 
wards, she  went  to  live  with  another  man,  assuming 
the  character  of  his  wife  by  a  marriage  in  Scotland, 
and>  during  many  years  of  cohabitation  with  him, 
had  sereral  children,  who  were  named  after  him, 
and  educated  as  his  children ;  but  in  1828  they  and 
their  mother  assumed  the  name  and  titles  of  the 
peer.  He  generally  lived  abroad,  had  no  access  to 
his  wife  since  she  left  him,  but  knew  of  her  infide- 
lity,  and  took  no  proceedings  to  dissolve  their  mar- 
riage or  illegitimatise  the  children.  Upon  the  pe- 
tition of  his  brother,  heir  presumptive  to  his  titles, 
stating  those  facts,  and  alleging  that  the  peer  was 
likely  to  survive  all  the  witnesses  to  them,  and  pray- 
ing protection  to  the  descent  of  the  titles — ^the 
House  of  Lords  held  that  the  petitioner,  although 
by  law  he  might  perpetuate  evidence,  regarding 
titles  of  honour,  in  Chancery,  was  entitled  to^have 
a  private  Act  of  Parliament ;  and  on  proof  to  the 
satisfaction  of  both  houses  of  parliament,  of  the  facta 
above  stated,  an  Act  was  passed  to  declare  the  wife's 
children  not  to  be  the  children  of  the  peer,  but 
without  dissolving  the  marriage.  The  ^Tomnukend 
Peerage,  10  C.  &  F.  289. 

It  appeared  by  the  parliamentary  papers  of 
86  Hen.  8.  and  1  £dw.  6.  that  a  writ  had  been  di- 
rected to  **  Thomas,  Lord  Wharton"  for  each  of 
these  Parliaments ;  but  there  was  no  evidence  of  his 
sitting  in  either  of  them  or  of  the  writ  itself.  The 
Journals  of  the  House  of  Lords  shewed  that  he  was 
summoned  to,  and  sat  in,  the  Parliament  of  the 
2nd  of  £dw.  6,  and  subsequent  Parliaments.  Crea- 
tion of  baronies  by  patent  was  not  then  unusual ;  but 
no  patent  or  record  or  other  trace  of  a  patent,  creat- 
ing the  barony  of  Wharton  oould  be  found : — Held, 
that  the  said  barony  was  created  by  writ  and  sitting 
in  the  2nd  of  £wd.  6,  and  was  descendible  to  his  heirs 
general  (of  the  body). 

If  a  judgment  of  outlawry  stand  in  the  way  of  a 
claim  to  a  barony  in  abeyance,  although  it  is  clearly 
erroneous,  the  committee  of  privileges  cannot  over- 
look it  or  reverse  it ;  but  the  claimant  must  apply 
to  the  proper  tribunal  for  its  reversal,  and  produce 
the  judgment  of  reversal  to  the  committee.  The 
Wharton  Peerage,  12  C.  &  F.  295. 


PENAL  ACTION. 

An  action  on  2  WtlL  &  If.  e.  5.  to  reeofertieUe 
damages  for  pound  breach,  is  not  a  penal  aetioB 
within  21  Jac  1.  e.  4.  a.  4 ;  and  ainee  the  nevnlet 
the  defendant  cannot  dispute  the  matters  alleged  ia 
the  declaration  by  way  of  indnoement,  withoat  a 
special  ]^a.     Cattlemm  ▼.  .Mdkf,  2  M.  &  Bw  422. 

A  statute  having  authorised  penal  actions  to  be 
brought  for  certain  omiaaions,  a  snbaeqncnt  statnM 
declared  as  to  part  of  those  onrisaiona,  tliat  no  aelioB 
should  be  commenced,  or,  if  commeneed,  sbonld  be 
pfoeeented  or  carried  on^  without  the  kanre  ef  a 
Judge. 

An  action  having  been  commenced  ibr  all  the 
omissions  mentioned  in  the  first  statute,  beim  the 
paasing  of  the  second  statute,  but  having  been  pi»> 
aeeded  with  afterwards : — Held,  that  the  snbsaqMt 
proeeedings  must  be  set  aside,  aa  being  in  part  fer 
omisaiona  mentioued  in  the  aeeond  atatnlc.  GwaM 
V.  Browne,  1 8  Law  J.  Rep.  (m.b.)  C.P.  28;  6  M.  &  6. 
774 ;  7  So.  (m.8.)  508. 


PENALTIES. 

A  covenant  by  n  party  binding  himself  '*  in  ths 
sum  of  5,000/.  as  and  by  way  of  liquidated  da^nafs^ 
and  not  of  penalty,"  not  to  eairy  on  the  trade  of  s 
perfumer  within  the  citiea  of  London  or  WeatrntaHer 
or  within  the  diatance  of  600  miles  from  the  sssie 
renpectively,  is  a  covenant  to  pay  liqnidateddamagH^ 
and  not  a  penalty  for  breach  of  the  covenant  fay 
trading  within  the  city  of  London.  Greem  v.  Pme, 
14  Law  J.  Rep.  (m.8.)  Exch.  225;  18  M.  &  W.  69^ 

The  plaintiff  agreed  to  sell  to  the  defendant  hii 
goodwill,  stock  in  trade,  and  tenant  right,  and  to 
give  him  possession  of  certain  ptemisea,  fenitBR^ 
stock,  8ec,  and  in  the  mean  time  to  pay  rates  sad 
to  keep  Uie  defendant  indemnified  from  all  cssU 
and  expenses,  by  reason  of  the  non-payment  tberBoC 
The  defendant  covenanted  to  pay  IWL  for  thetesaot 
right,  and  to  take  the  furniture,  and  pay  all  reoti, 
rates,  and  taxes,  and  to  indemnify  the  plaiatifi 
from  the  aame.  And  for  the  perfonnaace  of  all  the 
covenants,  clauses,  and  agreementa,  the  paitiei 
bound  themselves  the  one  to  the  other  in  tlM  nm 
of  lOOi.,  ss  liquidated  and  settled  damages,  to  fas 
paid  tLikd  forfeited,  without  any  deduction  by  suck  sf 
them  as  should  make  defeult; — Held,  that  tfaii 
sum  was  a  penalty,  and  not  liquidated  damages. 
Homer  v.  FUntif,  1 1  Law  J.  Rep.  (H.a.)  Exch.  270; 
9  M.  &  W.  679. 

A  conriction  under  the  statute  17  Geo.  8.  e.  5& 
s.  10.  stated,  that  materials  used  in  woollen  nwsn- 
factures,  suspected  to  have  been  porkincd,  had 
been  found  in  the  houae  of  A  B,  and  that  he  bad 
given  no  satisfactory  account  thereof  to  the  o«- 
victing  Justices : — Held,  that  it  was  not  necesssir 
that  the  conviction  should  state  that  they  were  foaaa 
concealed  in  the  house,  nor  that  they  were  fosad 
under  a  search  warrant 

The  statute  17  Geo.  8.  c  56,  so  faraa  r^ards  the 
distribution  of  the  penalties  thereby  imposed,  is  le* 
pealed  by  the  statute  58  Gea  8.  c  57. 

Where  the  information,  under  17  Geo.  8.  c.  d& 
s.  10,  has  been  laid  before  two  Justices,  and  the 
conviction  has  taken  place  before  two  other  Jostiee^ 
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this  fact  rovftt  appear  on  the  face  of  the  conviction. 
Reghfo  T.  mieoek,  H  Law  J.  Rep.  (m.b.)  M.C.  104. 

In  an  action  for  penalties,  where  a  description  and 
address  of  die  plaintiff  bad  been  given,  in  pretended 
complianee  with  a  Judge's  ord^  staying  proceed- 
ings nnlil  the  address  and  occnpation  were  Air- 
mshed,  which  after  verdict  were  discoversd  to  bo 
faJce  and  to  have  been  given  frandulently,  the  Court 
refused  to  stay  or  set  aside  the  jnroceediugs,  there 
being  no  real  prejudice  to  the  dewndant ;  but  held, 
that  the  parties  who  were  guilty  of  the  fraud  had 
eonmittefl  a  contempt  of  court,  and  inig^t  be  pun- 
ishod  for  the  oflenoe.  SmMk  v.  Bmtd,  13  Law  J.  Rep. 
(ir.8.)  Exch.  843 :  1 1 M.  &  W.  826. 

By  the  89  Geo.  8.  c.  7  ft,  eertain  places  are  de- 
clared to  be  disorderly  within  the  meaning  of  the 
M  Geo.  8.  c  8 ;  and  a  penalty  is  attached  to  cer« 
tain  offisneee  coramitted  in  those  places.  Those 
oflbnces  are  still  punishable  under  the  former  act, 
ttHhough  the  kitler  was  only  passed  for  a  limited 
period. 

The  2  &  8  Vict,  which  requires  certain  prooeed* 
ings  to  be  prosecuted  in  the  name  of  the  Attorney  or 
Solicitor  General,  only  applies  to  penalties  for  pub- 
lishing printed  papers  not  having  the  printer's  name 
attached,  and  not  to  oflbnces  under  86  Geo.  8.  c.  8. 
and  39  Geo.  8.  c  79.  Ex  partt  HigghUtOkam,  9 
DowL  P.C.200. 

A  railway  act  imposed  a  penalty  on  the  cooipaay 
fot  the  interruption  of  any  road ;  and,  in  the  case 
•f  a  private  road,  made  the  penalty  **  payable  to 
the  owner  thereof:" — Held,  that  the  tenant  of  the 
&nn  over  which  the  road  passed,  could  not  sue  for 
the  penalty.  The  same  act  enacted^  that  any 
penalty  imposed  thereby,  the  recovery  of  which 
was  not  otherwise  provided  for,  might  be  recovered 
by  summary  proceeding,  upon  complaint  befon 
two  or  more  Justices : — Held,  that  this  did  not  bar 
the  party  entitled  from  his  action  at  law.  ColUtutm 
V.  the  ifeweastk  and  DarUngitn  Bmhtfuff  Campan^f 
I  Car.&K.  646. 


PENSION. 

Compensations  granted  to  public  civil  officers 
wider  the  statute  4  &  8  Will.  4.  c.  24,  on  reduction 
of  office,  are  not  assignable.  fVelk  v.  PurBter  or 
jrVwAtr,  10  Law  J.  Rep.  (>.■.)  Ezch.  216$  8 
M .  &  W.  149. 


PERJURY. 

It  must  appear  upon  the  face  of  an  indictment 
for  p^'ury,  that  the  oath  was  administered  in  the 
course  of  a  judicial  proceeding,  notwithstanding  the 
statute  82  Geo.  2.  e.  1 1. 

Where,  therefore,  an  indictment  stated,  that  at 
the  time  of  the  taJcing  of  the  false  oath,  certain 
persons  were  commissioners,  acting  in  relation  to 
the  duties  of  assessed  taxes  for  a  certain  district, 
and  that  at  a  meeting  held  by  the  commissioners, 
for  the  purpose  of  hearing  and  determining  appeals 
against  the  certificate  of  supplementary  charges, 
made  by  the  Crown  surveyor,  in  pursuance  of  the 
acts,  &c.,  a  certain  appeal  of  one  W  H,  in  due  form 
of  law,  came  on  to  be  heard,  (omitting  all  mention 
of  the  nature  of  the  appeal,)  and  then  stated  the 
taking  of  the  oath,  &c.  by  the  defendant — it  was 


held  insufficient  Rtgiimv,  Overtim^  12  Law  J.  Rep. 
(N.8.)  M.C.  61  ;  4  Q.B.  88 ;  8  G.  &  D.  188. 

Where  the  Court  of  Queen's  Bench  will  not 
quash  or  stay  proceedings  on  an  indictment,  if  there 
is  no  obvions  defect  upon  the  face  of  the  indictment. 

By  8  &  4  Will.  4.  c.  61.  s.  29,  a  party  making 
a  false  oath  before  a  surveyor  general  of  Customs, 
on  any  inquiry  before  him  relating  to  the  Customs, 
shall  be  deemed  guilty  of  perjury,  and  liable  to  the 
pains  and  penalties  to  which  persons  are  liable  for 
pet^ury.  And  by  8  &  4  Will.  4.  c.  5%.  s.  112,  no 
indictment  shall  bti  preferred  or  suit  commenced 
for  the  recovery  of  any  penalty  or  forfeiture  under 
that  or  any  other  act  relating  to  the  Customs  or 
Excise,  unless  such  suit  shall  be  commenced  in  tho 
name  of  the  Attorney  General,  or  unless  such  in- 
dictment shall  be  preferred  under  the  direction  of 
the  Commissioners  of  Excise.  A  party  was  indicted 
under  the  first-mentioned  act  for  perjury  committed 
belbre  a  surveyor  general  of  Customs;  and  it 
was  not  averred  in  the  Indictment  that  the  Com- 
misnoners  had  given  directions  for  its  being  pre- 
forred,  but  was  negatived  by  affidavit  that  any  such 
direetions  had  been  given  \ — ^the  Court,  neverthe- 
less, refhsed  to  interfere,  at  the  instance  of  the  de» 
fendant,  either  by  quariiing  the  indictment  or  by 
staying  the  proceedmgs.  Reghm  v.  Bwnbfff  18  Law 
J.  Rep.  (N.s.)  M.C.  29 ;  1  D.  &  M.  862, 

On  a  charge  of  perjury  alleged  to  have  beeU 
coramitted  b^ore  commissioners  to  examine  wit- 
nesses in  a  Chanoerv  suit,  the  indictment  stated  that 
the  four  Commissioners  were  commanded  to  ex- 
amine the  witnesses.  Their  commission  was  put 
in,  and  by  ft  the  commissioners,  or  any  three  or 
two  of  them,  were  commanded  to  examine  the  wit- 
nesses:— Held,  a  fatal  variance,  and  the  Judge 
would  not  allow  it  to  be  amended  under  the  statute 
9  Geo.  4.  c  15.  Amendments  in  criminal  cases 
should  be  made  very  sparingly ;  one  objection  to 
amending  an  indictment  being,  that  it  is  an  altera- 
tion of  a  presentment  on  the  oath  of  the  grand  jurv. 

The  Judges  are  unwilling  to  allow  the  amend- 
ment of  variances  which  might  have  been  avoided 
by  ordinary  care. 

In  an  indictment  for  peijury  charged  to  have 
been  committed  before  commissioners  to  examine 
witnesses  in  a  Chancery  suit,  it  was  alleged  that  a 
tuit  was  depending,  and  that  a  commission  was 
issued  for  the  examination  of  witnesses,  and  that 
interrogatories  were  exhibited  (the  ninth  of  which 
was  set  out),  and  it  was  averred  that  "upon  the 
examination  of  the  said  J  H  [the  defendant]  upon 
the  said  interrogatories  it  became,  and  was,  material 
to  ascertain  the  truth  of  the  matters  hereinaftet 
alleged  to  have  been  sworn  to  and  stated  by  the 
aaid  J  H  upon  his  oath  in  answer  to  the  ninui  in- 
terrogatory. Whether  this  is  a  sufficient  averment 
of  materiality,  qtuere,  Regma  v.  Htwim,  9  Car.  & 
P.  786. 

Peijury  cannot  be  committed  in  evidence  given 
before  Commissioners  of  Bankruptcy,  when  there 
was  no  good  petitioning  creditor's  debt  to  support 
the  fiat     lUgina  v.  Ewingtm,  2  Mood.  C.C.  223. 

A  question  having  no  general  bearing  on  the 
matters  in  iitsue  may  be  made  material  by  ita 
relation  to  the  witness's  credit,  and  false  swearing 
thereon  will  be  perjury.  Regina  v.  Overtonf  2  Mood« 
C.C.  263. 
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A  brought  an  aotion  against  B  and  his  partners  for 
the  price  of  wheat,  and  recovered  a  verdict  on  the 
bought  and  sold  notes.  B  and  hii  partners  filed  a 
bill  in  eqnitj  against  A,  which  stated  that  the  bought 
and  sold  notes  did  not  contain  all  the  terms  of  the 
eontract,  as  it  bad  been  also  agreed  by  parol  between 
A  and  B  that  the  wheat  shoold  be  paid  for  by  a 
drsft  at  tbree  months ;  and  the  prayer  of  the  bill 
was,  that  A  should  be  restrained  from  suing  out 
execution.  A  by  his  answer  denied  the  statement  in 
the  bill,  and  the  bill  was  dismissed : — Held,  that  if 
this  denial  by  A  was  wilfully  false  it  amounted  to 
perjury. 

Held,  also,  that  B  was  a  competent  witness  on  an 
indictment  against  A  for  peijury  alleged  to  have 
been  committed  in  the  answer,  although  A  had  en- 
gaged to  indemnify  his  partners  from  the  expenses 
of  the  suit  in  Chancery. 

The  rule  that  the  testimony  of  a  single  witness  is 
not  sufficient  to  sustain  an  indictment  for  peijury  is 
not  a  mere  technical  rule,  but  a  rule  founded  on 
substantial  justice ;  and  evidence  confirmatory  of 
that  one  witness  in  some  slight  particulars  only  is 
not  sufiffci^it  to  warrant  a  conviction.  Regina  v. 
Yates,  Car.  &  M.  1S2. 

An  office  copy  of  a  bill  in  Chancery  which  a 
witness  examined  with  the  original,  but  which  office 
copy  contained  abbreviations  such  as  *'  pnl.  este."  for 
the  words  *' personal  estate*'  in  the  original  bill,  is 
not  such  an  examined  copy  as  will  be  evidence  to 
support  an  allegation  of  a  bill  in  Chancery  on  an 
indictment  for  peijury  committed  in  an  affidavit  in 
that  suit  in  Chancery. 

Semble — That  a  person  may  be  convicted  of  per- 
jury contained  in  an  affidavit  entitled  in  a  cause 
"  A  B  against  C  D  and  others,"  although  by  the 
rales  of  the  courts  all  affidavits  should  in  their  title 
name  all  the  plaintifb  and  all  the  defendants. 

An  affidavit  was  sworn  in  a  cause  of  the  Com- 
missioners of  CharitaUe  Donations  and  Bequests  in 
Ireland  against  J  D  E ;  and  in  an  indictment  for 
perjury  on  it,  the  affidavit  was  alleged  to  be  entitled 
in  that  cause.  The  affidavit  was  entitled  the  * '  Com- 
missioner" instead  of  *'  Commissioners,"  but  the 
JLord  Chief  Justice  allowed  an  amendment  of  the 
indictment  to  obviate  an  objection  as  to  this  variance. 
Begina  v.  CMttiam,  Car.  &  M.  888. 

An  allegation  in  an  indictment  for  peijury  that 
judgment  was  ^  entered  up"  in  an  action  is  proved  by 
the  production  of  the  book  fiom  the  judgment  office 
in  which  the  ineipitur  is  entered. 

A  defendant  in  an  action  for  perjury  tried  at  the 
sittings  in  Queen's  Bench  was  arrested  on  the  Wed* 
nesday  before  the  trial  as  he  was  going  to  the  cham- 
bers of  his  counsel  to  deliver  his  brief.  The  case 
was  called  on  for  trial  on  the  Saturday,  and  the 
Lord  Chief  Justice  would  not  postpone  it  unless  it 
could  be  shewn  that  the  arrest  was  by  collusion  with 
the  prosecutor ;  and  the  fact  that  a  witness  for  the 
prosecution  stood  by  while  the  arrest  took  place  is 
not  sufficient  to  raise  that  inference.  Regina  v. 
Gordon,  Car.  &  M.  410. 

On  the  trial  of  an  indictment  for  perjury,  alleged 
to  have  been  committed  before  msgistrates  on  the 
hearing  of  a  case  punishable  on  summary  conviction 
by  the  magistrates,  is  not  receivable  in  evidence, 
because  it  is  irrelevant. 

If  an  indictment  for  perjury  allege  that  G  swore 


falsely  before  msgistrates  on  a  charge  against  K  of 
receiving  stolen  goods,  this  will  not  be  sappsited 
by  proof  that  an  information  against  K  on  the 
atatute  17  Oeo.  8.  c.  56.  a.  10.  respecting  pnrlfnsed 
silk  was  beard  before  the  magistrates,  and  that  oa 
that  hearing  G  gave  evidence  that  would  hate  bcca 
material  to  a  charge  of  receiving  stolen  goods  bjrIL 

Where  to  give  magistrates  jurisdiction  to  hen  a 
case  punishable  on  summary  convictioo  it  is  csMn- 
tial  that  they  ahould  have  an  information  on  oslh 
made  before  them ;  it  is  not  sufficient  in  an  indiei- 
ment  for  peijury  alleged  to  have  been  committrioa 
the  hearing  of  anoh  information  to  allege  that  beiRe 
M  G,  Esq.  and  T  H  H  clerk,  two  of  the  JasticM, 
&«.  (the  magistrates  who  hearid  the  case),  J  Ocsaie 
and  "  exhibited  a  certain  information  upon  oath,** 
bcoause  it  does  not  snfficienUy  shew  that  J  O  vss 
sworn  before  M  G,  Esq.  and  T  H  H,  cleik. 

In  an  indictment  for  peijury  an  averment  thst" it 
became  and  was  material  to  aseertatn  the  truth  of 
the  matter  hereinafter  alleged  to  have  been  sworn  ts 
and  stated  by  the  said  J  G  upon  his  oath,"  is  not  a 
good  averment  of  materiality.  Regkm  v.  Goo^^lkm, 
Car.  &  M.  569. 

A,  in  an  affidavit,  stated  that  he  had  psid  sll  the 
debts  proved  under  bis  bankruptcy  except  two,  si 
to  which  he  explained.  On  an  indictment  for  per- 
jury on  this  affidavit,  one  of  the  assignments  sf 
peijury  was,  that  A  had  not  paid  ail  the  debts 
proved  under  his  bankruptcy  except  two ;  and  aa» 
other,  that  certain  creditors  (naming  them)  besidss 
the  excepted  two  were  not  paid  in  fvJl: — Held,  that 
if  the  fiivt  assignment  of  peijury  were  too  gencnl, 
the  defendant  should  have  demurred  to  it,  and  that 
although  by  the  generality  of  ita  form  the  proseentsr 
was  not  precluded  from  proving  the  Don-psynicot 
of  other  creditors  besides  those  named,  yetaansiaei 
were  stated  in  the  other  aasignment  of  peijuty,  il 
was  reasonable  to  presume  that  the  defendant  «oiiU 
suppose  that  they  were  the  persons  the  non-payaMot 
of  whose  debts  was  to  be  relied  on,  and  that  is  feir- 
ness  the  prosecutoroughtnottogo  into  evidenceof  the 
non«payment  of  any  other  creditors  than  those  named. 

In  support  of  this  indictment  several  crediton 
were  called,  who  each  proved  the  non-paymcDt  of 
his  own  debt :— -Held,  that  this  was  not  sufficieBitfts 
warrant  a  conviction,  and  that  as  to  the  non-paynunft 
of  each  debt,  it  waa  neceassry  to  have  the  ewdeaee 
of  two  witnesses  or  of  one  witness,  and  sneh  cor- 
roborative testimony  as  is  equal  to  (he  testiaMBy  of 
a  second  witness.    Regina  v.  Pwker,  Car.  9t  M.  639L 

In  an  indictment  for  perjury  before  Commis- 
sioners of  Taxes  on  an  appeal  of  H  against  a  sar^ 
charge  for  a  greyhound  used  by  H  on  the  24ih  sf 
November,  it  waa  averred  to  be  a  material  qnestioB 
whether  a  receipt  for  die  price  of  the  greyhoasid 
was  given  to  the  defendant  before  the  12di  of  Sep> 
tember.  When  before  the  CommissiQiiers,  the  ie^ 
fendant  swore  that  he  bought  the  greyhound  of  H 
on  the  6th  of  September,  and  had  a  receipt  for  the 
price  before  the  12th  of  that  months  It  waa 
objected  that  the  sale  of  the  greyhound  waa  the  mtf 
material  feet,  that  the  receipt  was  immaterial,  and 
that  the  12th  of  September  was  an  immaterial  dsy: 
• — Held,  that  the  receipt  was  material,  and  that  it 
was  properly  laid  that  it  was  a  material  qpeation 
whether  the  receipt  was  given  on  the  12th  of  Sep- 
tember. 
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Every  question  on  croos-examination  of  a  witnees 
vlueh  goes  to  his  credit  is  maCeriaL 

On  a  crown  ease  ressrred  the  Judges  wiU  not 
allofw  the  prisoner's  counsel  to  argue  objections  that 
mn  apparent  on  the  faoe  of  the  indictment,  but  will 
leave  the  prisoner  to  his  writ  of  error.  JUgina  v. 
Overtoil,  Car.  &  M.  656. 

An  indictment  for  perjury  stated  that  H  L  stood 
charged  by  F  W,  before  T  S,  clerk,  a  Justice  of  the 
Peace,  with  having  committed  a  trespass  by  entering 
and  being  in  the  davtiroe  on  certain  land  in  pursuit 
of  game  on  the  12tb  of  August  1&48 ;  and  that  T  S 
pBoeeeded  to  the  hearing  of  the  charge,  and  that  upon 
the  hearing  of  the  charge,  the  defendant  C  B 
&]sely  swore  that  he  did  not  see  H  L  during  the 
whole  of  the  said  12th  of  August,  meaning  that  he 
the  said  G  B  did  not  see  the  said  H  L  at  all  on  the 
said  12th  day  of  August  in  the  year  aforesaid ;  and 
that  at  dw  time  he  the  said  C  B  swore  as  afore- 
said, it  was  material  and  necessary  for  the  said 
T  S,  80  being  such  Justice  as  aforesaid,  to  in- 
quire of  and  bd  informed  by  the  said  C  B  whether 
bo  the  said  C  B  did  see  the  said  H  L  at  all  during 
the  said  12th  day  of  August  in  the  year  afore- 
■dd:  —  Held,  that  this  averment  of  msteriaKty 
was  insufficient,  because,  consistently  with  this 
aveiment,  it  might  have  been  material  for  T  S  in 
sooM  other  matter,  and  not  in  the  matter  stated  to 
have  be«i  in  issne  before  him,  to  have  put  this 
qoestico  and  received  this  answer.  Reghta  v»  Bar* 
tkoiomtw,  1  Car.  &  K.  866. 

An  indictment  for  peijury  removed  by  certkrarif 
came  on  to  be  tried  as  a  Nisi  Prius  record.  As  soon 
aathe  jury  were  sworn,  the  defendant  asked  to  have 
the  indictment  read  at  length  to  the  Court  and  jury. 
The  Judge  directed  it  to  be  done. 

An  indictment  for  peijury  in  an  affidavit  stated 
the  affidavit  to  have  been  sworn  "  before  one  ROW, 
then  and  there  being  a  commissioner  duly  authc* 
rised  and  empowered  to  take  affidavits  in  the  said 
connty  of  Gloucester,  in  or  concerning  any  cause 
depending  in  her  said  Mi^jesty's  Court  of  Exche* 
qtier  at  Westminster."  It  was  proved  by  Mr.  ROW 
that  he  had  acted  aa  a  commissioner  for  taking 
affidavits  in  the  Exchequer  for  ten  years,  but  had 
■ever  seen  his  commission ;  and  that  ten  years  ago 
he  applied  to  his  agent  to  procure  for  him  a  com- 
asiasion  to  take  affidavits  in  the  Exchequer,  and  that 
his  agent  had  told  him  he  had  done  so : — Held,  that 
the  proof  of  Mr.  R  O  W's  acting  as  a  commissioner 
was  priwtdjheu  evidence  that  he  was  so. 

On  an  application  to  a  Judge  to  discharge  A  from 
cnatody  on  a  ca.  «a.,  A  made  aa  affidavit,  in  which 
he  stated  that  he  had  been  previously  taken  in 
•xeeataon  on  the  same  judgment  and  discharged  by 
order  of  the  plaintiff's  attorney ;  and  that,  in  order 
to  make  the  second  arrest,  the  back  door  of  his 
house  had  been  broken  open.  A  being  indicted  for 
peijury  on  this  affidavit,  the  indictment  in  setting 
Ottt  the  affidavit  alleged  that  the  defendant  swore 
aad  made  affidavit  that  O  W,  the  officer  who  made 
the  second  arrest,  "  was  appointed  ibr  the  purpose 
of  such  occasion  only  at  the  special  instance  and 
part  of  the  said  plainti£^"  and  that  O  W  "  made 
effiirts  to  break  the  front  hall-door  of  the  said  dwell- 
iBg-hoase,  which  is  the  only  other  outer  door  of  the 
same."  It  being  objected  Uiat  there  were  variances, 
the  Judge  allowed  them  to  be  amended  undor  the 


statute  9  Geo.  4.  a  15,  as  neither  of  the  assignments 
ef  perjury  were  at  all  affected  by  these  misredtala 
of  the  affidavits,  which  therefore  could  not  affect 
the  merits  of  the  case.  Regina  v.  NewUm,  1  Car. 
&  K.  469. 

A  person  may  be  indicted  for  peijury  who  gives 
felse  evidence  before  a  gprand  jury  when  examined 
as  a  witness  before  them  upon  a  bill  of  indictment, 
and  another  witness  on  the  same  indictment,  who 
ia  in  the  grand  jury  room  while  such  person  is  un- 
der examination,  is  competent  to  prove  what  such 
witAeas  swore  before  the  grand  jury,  and  so  is  a  po- 
lice officer  who  was  stationed  within  the  grand  jury 
room  door  to  receive  the  diflferent  hills  at  the  door, 
and  take  them  to  the  foreman  of  the  grand  jury : 
these  persons  not  being  sworn  to  secrecy,  although 
the  grand  jury  are  so. 

To  convict  a  person  of  perjury,  in  swearing  falsely 
before  a  grand  jury,  it  is  hot  sufficient  to  shew  that 
the  person  swore  to  the  contrary  before  the  examining 
magistrate,  as  mm  eongtat  which  of  the  contradictory 
statements  was  the  true  one.  Meghm  v.  Hughes, 
1  Car.  &  K.  £19. 

A  noUe  proatqtd  can  only  be  entered  by  the  autho- 
rity of  the  Attorney  General. 

An  indictment  for  pexjury,  alleged  to  have  been 
committed  on  a  writ  of  trial,  stated  the  trial  to  have 
taken  place  before  the  high  sheriff  It  was  proved 
that,  when  the  defendant  gave  evidence  on  the  writ 
of  trial,  neither  the  high  sheriff  nor  the  under-sheriff 
were  present ;  but  that  the  writ  of  trial  was  executed 
before  Mr.  S,  the  sheriff's  assessor,  who  was  proved 
to  have  been  in  the  constant  practice  of  acting  as  the 
sheriff's  assessor  and  deputy ;  but  the  writ  of  trial  was 
directed  to  the  sheriff  and  it  was  stated  in  the  pottea 
that  the  trial  took  place  before  him : — Held,  that 
the  allegation  in  the  indictment  waa  supported,  and 
that  it  sufficiently  appeared  that  Mr.  S  had  authority 
to  execute  the  writ  of  trial. 

A  being  indicted  for  peijury  at  the  Spring  Assises, 
1843,  at  3iose  assizes  entered  into  reoogoiaances  to 
fry  at  the  Summer  Assises,  1844;  but  it  being  dis- 
covered before  that  time  that  the  indictment  was  de- 
fective, another  indictment  was  prepared  and  found 
at  those  assises,  on  which  the  prosecutor  wished  the 
defendant  to  be  tried : — Held,  that  the  defendant  waa 
entitled  to  have  the  first  indictment  disposed  of  be* 
lore  he  could  be  tried  on  the  second ;  but  the  Judge 
quashed  the  first  indictment,  npen  the  terms  of  the 
prosecutor  paying  the  defendant  his  costs  of  the  tra^ 
verseand  recognizanoe,and  the  defendant  proceeding 
to  trial  on  the  second  indictment  without  traversing. 
Regina  v.  iDwra,  1  Car.  ft  £.  730. 


PHYSICIAN  AND  SURGEON. 
[See  Action,  When  maintainable,  ante,  p.  7.— 

SUBOEOK  AND  APOTHECART.] 


PIRACY. 

[See  Action,  When  maintainable,  ante,  p>  8.] 

An  action  on  the  case  for  pirating  an  engraving, 
having  been  brought  on  the  statute  17  Geo.  3.  c.  57, 
which  gives  a  right  of  action  against  any  one  who 
shall  copy  a  print,  "  in  the  whole  or  in  part,  by 
varying,  adding  to,  or  diminishing  firom  the  main 
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deaign;"  the  Judge  directed  the  jury  to  consider 
whether  the  defendant's  engraviog  was  substantially 
a  cop^  of  the  plaintiff's ; — Held,  that  the  direction 
was  nght 

Senile — That  the  law  will  imply  damage  if  the 
piracy  be  proved,  although  no  aclual  damage  may 
have  been  sustained.  Moore  v.  Clarke  11  Law  J. 
Rep.  (N.fl.)  Exch.  286;  9  M.  &  W.  692. 


PLEADING,  AT  LAW. 

[For  Pleadiho,  In  EaviTT,  see  pat ;  and  see 
Practicb,  at  Law.] 

(A)  Dbclakatioit. 

(B)  Plba. 


(a)  GtneraUv, 


AmonaUing  to  ihe  General  ieeue, 

(e)  In  Cotifemen  and  Avoidanoe, 
(d)  DwpUcUy. 

ie)  Argumentatweneea. 

(f)  Accord  and  Saiirfactunu 

(g)  Fuit  Darrein  Continnanee. 
(A)  Commencement  and  CcneUteion, 

(C)  Gbnbral  Issue. 

(a)  Oenerally, 

(b)  By  Statute. 

(D)  Replication. 

(a)  Generally, 

(b)  De  Injurid, 

(E)  Traverse. 

(a)  Generally, 

(b)  Material  and  Immaterial. 
fe)  Argumentative. 

[d)  Too  large  and  too  narrow, 

[e)  Conclusion  qf, 

(F)  New  Assionmbnt. 
'O)  Dbpaeturb. 

H)  Misjoinder  of  Counts. 
I)  Demurrbr. 
(K)  Profbrt. 


(A)  Declaration. 

The  declaration  stated  that  WAS  was  in  onstody 
Rt  the  suit  of  the  plaintiff  for  a  certain  sum,  by 
virtue  of  a  Judgment ;  and  that  in  consideration 
th*t  the  plaintiff  would  cause  W  A  S  to  be  dis- 
ehftrged,  *nd  take  his  warrant  of  attorney  for  the 
p*yment  of  the  debt  and  costs,  the  defendant  pro* 
mised  that  WAS  should  be  forthcoming,  to  satisfy 
the  amount  of  the  said  judgment,  to  be  entered  up 
on  the  warrant  of  attorney,  at  a  certain  day  and 
place  agreed  upon,  to  wit,  at  one  Mr.  A's,  and  that 
one  day's  notice  of  the  time  of  meeting  WAS 
should  be  given  to  A.  Averment,  that  the  plaintiff 
dfsf'liarged  WAS  out  of  custody,  and  took  his 
wsrrsnt  of  attorney.  Breach,  that  WAS  was  not 
fitrlimomlng  to  sstisfy  the  judgment  so  to  be  entered 
II |f,  M\i\  that  one  day's  notice  of  meeting  WAS 
WM«  not  given  to  H  : — Held,  on  motion  in  arrest  of 
)(Mlf<fr»«fii,  that  the  declaration  was  good,  without 
ihtt  Mv^rrn^nt  that  Judgment  had  been  entered  up. 
htt/»  V,  Jarvie,  10  Law  J.  Rep.  (n.s.)  Exch.  289 ; 

ih  Mu  Ht'i\im  by  a  landlord  against  his  tenant  for 


nott-repair  and  waste,  the  first  count  of  the  deda- 
ration  stated  an  i^reemmt  of  demise  of  a  me» 
suage  and  premises,  and  assigned  as  the  only  breach, 
the  non*repair  of  the  windows  and  premises.  The 
second  count  stated,  that  the  defendam  became 
tenant  to  the  plaintiff  of  a  certain  other  roessosge 
and  premises  on  the  terms  of  using  the  said  last- 
mentioned  messuage  and  premises  in  a  tfnsn table 
manner,  and  assigned  as  breaches  the  cuttiog  dova 
of  ahrubs  and  the  removal  of  turf  and  flowers.  It 
appeared  that  the  only  agreement  of  demise  vss 
that  stated  in  the  first  connt:  the  plaintiff  proved 
the  breaches  under  both  comita,  and  obtsaed  s 
verdict  on  both : — Held,  that  the  plaintiff  oonld  nat 
retain  the  verdiot  on  both  oomnts;  and  tfast  the 
agreement  to  use  the  premises  in  a  tenaat-like 
manner,  being  implied  by  law  from  the  relatian  sf 
landlord  and  tenant,  ought  not  to  have  been  etstsd 
as  a  separate  contract,  but  might  have  been  aU^pd 
as  part  of  the  contract  in  the  first  count  Be^fmd  r. 
Dunnett,  10  Law  J.  Rep.  (N.a.)  Exob.  101 ;  7  K. 
&W.  a4& 

The  declaration  sUted  that  the  defendant  sold 
certain  premises  to  the  plaintifl^  by  anction,  for  tbe 
residue  of  a  term  of  years,  with  aoonditian  that  tbs 
defendant  should  deduce  a  good  title  to  the  prenites, 
commencing  with  the  lease  under  which  tbej  wot 
held.  Plea,  that  the  said  premises  were  in  the  pss> 
session  of  the  defendant  for  a  certain  term  of  yesn, 
by  virtue  of  an  indentaie  of  naortgage,  whsRky 
they  were  assigned  by  the  plaintiff  to  the  defendsa^ 
to  reserve  the  payment  of  a  certain  sum  of  UMnev; 
that  the  premises  were  sold  by  virtue  of  a  power  ef 
sale  in  the  indenture,  on  the  non«payment  of  the 
said  sum  by  the  plidntiff  to  the  defendant;  that 
before  and  at  the  time  of  the  said  assignment  the 
plaintiff  was  tenant  of  the  said  premiaea  to  one  T  L, 
under  a  lease  which  contained  a  right  of  entry  of 
the  said  T  L  for  breach  of  a  covenant  to  repsir: 
that  at  the  time  of  the  sale  the  plaintiff  had  fall 
knowledge  and  notice  of  all  the  premises  heraa* 
before  mentioned ;  that  the  defendant  did,  befeie 
and  at  tbe  completion,  deduce  to  the  pisiatiffs 
good  title  to  the  said  tenements,  oommencing  widi 
the  lease  under  which  the  said  tenementawcre  beU 
at  the  time  of  the  cootrset  of  sala,  being  the  lease 
above  mentioned,  in  all  respects  except  in  this,  thM 
the  premises  were  at  the  time  of  tiie  contract,  and 
at  the  time  appointed  for  the  completion  theno^l 
out  of  repair ;  of  all  which  the  plaintiff  at  the  tisse 
of  the  sale  and  at  the  time  mentioned  in  the  deob- 
ration  had  knowledge;  that  the  premiaea  were  at 
the  time  of  tfaa  sale  in  as  good  a  stste  of  repairsssi 
the  time  of  the  assignment ;  that  T  L  had  not  r»- 
entered  for  breach  of  the  covenant,  and  that  it  «u 
wholly  subsisting  and  undetermined: — Held,  bad 
on  general  demurrer.  Barwett  v.  Whe&ter^  10  La* 
J.  Rep.  (k.8.)  Exch.  102 ;  7  M.  &  W.  M4. 

Maintenance  is  a  common  law  wrong,  and  a  de- 
claration in  case  for  maintenance  need  notconelids 
contra  formam  etatmtL 

It  need  not  allege  that  the  defendant  was  not  ia- 
terested  in  the  former  action ;  it  is  saflkient  if  it 
allege  that  he  unlawfully  maintained  tL 

A  count  in  ease  charged,  that  the  defondant  an* 
lawfully,  maliciously,  and  without  rsaaonaUe  or 
probable  cause,  and  without  having  any  interest  in 
the  suit  therein  mentioned,  instigirted,  &c.  A  B,  a 
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pauper,  to  cmnxncnce  and  proseotite  an  action 
against  tbe  plaintiff,  by  reason  wbereof  A  B  did 
commence  and  proseente  snch  action,  &e.,  whereby, 
&c., — ^beld  good.  PechgtlT.  fVatMon,  11  Law  J.  Rep. 
(iv.8.)  Ezcb.  225 ;  8  M.  &  W.  691 . 

In  an  action  by  the  treasurer  o£  a  friendly  society, 
on  a  pramisaory  note,  it  is  unnecessary  to  prore  the 
aTerment  in  the  declaration,  that  the  rules  of  the 
society  were  filed  before  the  making  of  the  promises. 
It  is  sufficient  to  shew  that  they  were  filed  before 
the  defendant's  default  in  paying  the  note.  MargeH 
r,  PmrHs,  13  Law  J.  Bep.  (n.8.)  Exch.  67;  1  Dowl. 
ft  L.  P.C.  662. 

A  declaration  described  the  defendant  as  "Marv," 
and  alleged  that  the  defendant  had  disregarded  her 
promises.  The  plea  oommenced  "  and  the  defen- 
dant,  by  B,  his  attorney,'*  and  used  tbe  masculine 
pvonoun: — Held,  that  this  was  no  ground  for 
special  demurrer.  Makon  ▼.  Toumteiuif  1  Dowl.  P.C. 
(nji.)  «35. 

The  plaintiff,  a  ship- owner,  declared  in  case 
against  the  defendant,  an  insurance  broker.  Tbe 
dedaraition  alleged  that  tbe  plaintiff  had  retained  the 
defendant,  ibr  hire,  &c.,  to  cause  to  be  made,  ac- 
cording to  the  cnstom  of  merchants,  insurance  on  a 
eertnin  ship,  upon  tbe  usual  terms  and  conditions, 
and  that  the  defendant  accepted  the  retainer.  The 
hreach  assigned  was,  that  tbe  defendant  did  not, 
within  a  reasonable  time,  cause  to  be  made,  accord* 
ing  to  the  custom  of  merchants,  insursace  on  the 
■aid  ship,  upon  tiie  usual  terms,  &&,  although  the 
plaintiff  was  ready  to  pay  the  defendant  such  hire 
as  afdrsaaid,  &c  After  yerdiet  for  the  plaintiff, — 
Held,  on  motion  in  arrest  of  judgment,  that  the 
action  being  founded  on  an  express  contract,  and 
tiM  breach  assigned  being  framed  on  the  precise 
terms  of  the  contract,  the  declaration  was  sufficient, 
widuont  alleging  that  tiie  defendant  eould  have 
cfibeted  the  insurance  on  tbe  usual  terms.  Turpim 
▼.  Biiton,  12  Law  J.  Rep.  (k.s.)  C.P.  167;  6  M.&0. 
4§6  ;  6  So.  (ir.8.)  447. 

The  itatement  in  a  declaration  in  a  penal  action 
against  a  shipper  of  cosls,  tiiat  the  defendants  did 
not  deliver  a  eertifieate  *'  containing  tiie  price  paid 
by  the  master  of  the  ship  for  coals  that  the  defen- 
diiBts  so  delivering  coals  then  «eW  and  ioadBd,"  is 
net  a  sufficient  ayerment  that  the  coals  had  been 
aold. 

QMtrt — Whether  any  such  ayerment  in  the  de- 
claration Is  necessary  under  1  &  2  Will.  4.  c.  Izxyi. 
a.  75  (local  and  personal,  public).  If  necessary, 
hut  if  omitted,  and  not  proved  at  the  trial,  tiiis  ie 
not  a  gtuund  of  nonsuit,  but  in  arrest  of  judgment 
only. 

The  abovs  statute  requires  tiie  name  of  the  ool- 
Kery  out  of  which  the  coals  are  gotten  to  be  given 
■m.  tiie  certificate  :^-Hetd,  that  a  name  describing 
only  the  quality  of  the  coals  was  insufficient 

The  declaration  stated  the  certificate  to  have  been 
hud  in  more  than  one  particular ;  but  at  the  trial  it 
was  proved  defective  in  only  one  particular.  After 
a  verdict  for  tbe  plaintifl^ — Held,  that  the  one  defi- 
ciency was  sufficient  to  support  the  finding. 

The  above  statute  requires  that  "  every  fitter  or 
other  penon  vending  or  delivering  coals  for  the 
port  of  London,  should  send  a  certificate  Hgned  by 
wmchfUUr,  containing,*'  &e.  The  declaration  charged 
tke  defendants  with  omitting  to  send  a  certifiMte 

Digest,  1840—184/;. 


«  signed  by  the  fitters,"  but  did  not  state  that  the 
defendants  were  fitters : — Held,  that  the  declaration 
was  bad,  on  a  motion  in  arrest  of  judgment.  Orant 
V.  MatthewMon,  18  Law  J.  Rep.  (n.s.)  C.P.  149. 

An  agreement  recited  that  an  estate  had  been 
mortgaged  by  W,  since  deceased,  that  B  Joined  in 
a  bond  as  a  collateral  security  for  the  mortgage 
money,  and  had  been  afterwards  compelled  to  pay 
off  a  portion  of  it;  that  C  had  taken  on  himself  the 
management  of  W's  affiiirs,  had  repaid  B  part  of 
the  money  he  had  paid,  and  had  agreed  to  pay  him 
the  residue  from  the  proceeds  of  the  mortgaged  pro- 
pesty  when  sold,  and  in  the  mean  time  to  appro- 
priate the  rent  of  the  premises  to  the  payment  of 
the  same  sum  as  that  for  which  B  had  a  lien  on  the 
premises ;  that  C  had  requested  B  to  release  and 
convey  his  interest  to  A ;  and  that  he  had  done  so 
(reserving  to  himself  a  lien  on  the  property  as  afore- 
said), ^e  agreement  then  stated,  that  in  con- 
sideration of  B  having  paid  the  said  money,  and 
having  released  and  conveyed  his  interest  to  A 
(reserving  to  himself  the  said  lien),  C  undertook 
and  agreed  to  repay  him  the  remainder  of  the  sum 
so  paid  by  him.  On  general  demuirer  to  a  declara- 
tion by  B  against  C,  founded  on  this  agreement : — 
Held,  that  the  declaration  was  bad,  as  it  discloaed 
no  consideration  for  C's  promise.  Kaye  v.  Dayton, 
18  Law  J.  Rep.  (N.a.)  C.P.  183  j  7  M.  &  G.  807. 

If,  in  a  clause  of  an  act  of  parliament  giving  a 
penalty,  there  is  a  substantive  proviaion  excepting 
certain  cases  from  its  operation,  a  declaration  to  re- 
cover the  penalty  must  shew  that  the  case  is  not  an 
excepted  one,  iedqwgr$,  per  Parke,  B, 

But  where  tbe  excepting  provision  is  in  a  sub- 
sequent act,  or  a  subsequent  part  of  the  same  act,  it 
is  matter  of  defence,  and  the  declaration  need  not 
notice  it  Thibault  v.  Gibson^  1 8  Law  J.  Rep.  (n.b.) 
Exch.  2;  12M.  ft  W.  88. 

Where  a  defendant,  in  1844  bad  been  served  witii 
a  capiat  in  an  action  on  the  case,  issued  out  of  tbe 
Palace  Court,  and  the  cause  bad  been  removed  by 
habeae  eerpue  cum  eau$d  into  this  court,  a  declara- 
tion stating  that  the  defendant  had  been  ''sum- 
moned^ to  answer  the  plaintiff  in  an  action  on  pro- 
mises,— Held  irregular,  because  it  stated  him  to 
have  been  summoned ;  but,  semhle,  that  it  was  not 
irregular,  on  the  ground  of  the  variance  between 
the  fonn  of  action  mentioned  in  the  writ  and  that 
mentioned  in  the  declaration.  Ktane  v.  Wkiie,  14 
Law  J.  Rep.  (n.8.)  aB.  47 ;  2  Dowl.  &  L.  P.C.  6U. 

A  declaration  alleged  that  the  plaintiff  was 
possessed  of  transferable  stock,  standing  in  his 
name  in  the  books  of  the  defendants,  and,  at  the 
proper  time  for  transferring  the  same,  and,  after 
previous  notice  to  the  defendants,  requested  them 
to  transfer  his  stock  to  a  proper  person  about  to  be 
named  by  him;  yet  the  defendants,  before  the 
plaintiff  had  named  the  person  to  whom  he  was 
desirous  of  transferring  the  stock,  refused  to  transfer 
to  any  person  whatsoever : — Held,  that  in  order  to 
charge  the  defendants  with  a  breadi  of  duty  in  net 
transferring,  the  declaration  should  have  shewn  that 
the  plaintiff  had  named,  or  at  least  was  ready  to 
name,  the  party  to  whom  he  wished  to  transfer, 
and  that  the  declaration  was  bad,  on  general  de- 
murrer, for  omitting  such  statement  Gregory  v. 
the  Bast  India  Company,  14  Law  J.  Rep.  (n.s.)  U.B. 
280;  7Q.B.199. 
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Declaration  on  an  agreement  for  the  sale  of  fit- 
tings, fixtures,  and  utensils  in  a  certain  bouse  of 
which  the  plaintiff  was  yearly  tenant  for  the  sam 
of  65/.,  of  which  the  sum  of  4/.  was  paid  as  deposit, 
and  the  residue  was  to  be  paid,  together  with  the 
value  of  the  stock  in  trade,  on  the  SOth  of  July,  at 
which  time  possession  of  the  premises,  fittings,  fix- 
tures, and  utensils  should  be  given  up,  and  all 
rent,  rates,  taxes,  assessments,  and  other  outgoings 
owing  by  the  plaintiff  in  respect  of  the  premises, 
were  to  be  paid  or  allowed  for  up  to  that  day.  Pro- 
vided, that  if  either  of  the  parties  should  make  de- 
fault or  fail  to  keep  the  terms,  the  person  making 
default,  &C.  should  forfeit  and  pay  to  the  other  30/. 
on  demand.  It  then  stated  that  the  plaintiff  (the 
vendor)  was  always  ready  and  willing  to  fulfil 
his  part,  and  ofiered  to  do  so  on  the  80tn  of  July, 
and  to  let  the  defendant  into  possession  of  the  pre- 
mises, and  to  sell  and  deliver  the  fittings,  fixtures, 
utensils,  and  stock  in  trade,  and  to  allow  the  rent, 
&c.  out  of  the  6R  Breach,  that  the  defendant  did 
not  nor  would  pay  the  61/.,  or  any  part  of  it,  on  the 
day  appointed,  or  pay  the  said  sum  of  80/.,  or  any 
part  tnereof : — Held,  upon  special  demurrer  to  the 
declaration,  that  it  would  have  been  bad  if  the  only 
breach  assigned  had  been  for  the  non-payment  of 
the  80/.  for  want  of  averring  a  demand,  as  it  was  a 
collateral  sum;  but  that  the  breach  in  non-payment 
of  the  61/.  was  well  assigned,  although  it  did  not 
shew  that  possession  was  given ;  that  the  plaintiff 
had  a  full  nght  to  proceed  for  that  breach ;  and  the 
addition  of  tne  averment  that  the  defendant  had  not 
paid  the  SO/.,  did  not  make  the  breach  double. 
Maylam  v.  Norrit,  14  Law  J.  Rep.  (w.b.)  C.P.  96 ; 
2  Dowl.  &  L.  P.C.  820. 

A  declaration  in  debt  for  a  penalty,  stated  that 
the  defendant,  alter  the  passing  of  a  certain  act  for 
efibcting  improvements  in  the  township  of  Black- 
burn to  wit,  on  &o.  acted  as  a  commissioner  in  the 
pxooutlon  of  the  act,  although  he  was  not  at  the 
time  of  his  so  acting  duly  quuified  to  act  as  a  com- 
missioner in  the  execution  of  the  act,  centra  for- 
mam  ttaiuti,  whereby,  &c.  On  special  demurrer, 
on  the  grounds  that  the  particular  disqualification 
should  have  been  specified ;  and  that  it  should  have 
appeared  that  the  offence  was  committed  within  the 
county  In  which  the  venue  was  laid : — Held,  that 
thii  declaration  was  good.  Cooke  v.  Sw^ft,  14  Law 
J,  Hep.  (M.S.)  Exch.  861;  14  M.  &  W.  285;  3 
Duwl.  Bi  l.  P.C.  67. 

Ily  agreement  in  writing  for  the  demise  of  build- 
ing ground,  dated  the  81st  of  May  1825,  the  defen- 
ilafit  agreed  (amongst  other  things)  that  he  would, 
wUhlii  two  years  fVom  Midsummer  then  next,  erect 
a  iwrinUi  number  of  houses  of  a  given  description, 
oil  fill*  ground  so  agreed  to  be  demised.  In  an 
ail  Iff  II  oil  (his  agreement,  the  declaration  alleged, 
llial  \U»  d«f«ndant,  though  often  requested,  &c.,  did 
iMif  tUif  would  build  the  said  houses,  and  that  the 
suffia  Niiit  t^yry  psrt  thereof,  at  the  time  of  the  suit, 
WNM  ami  was  unbuilt: — Held,  bad  on  general  de- 
mutmr,  fur  not  alleging  that  the  period  within  which 
llifi  UnuMU  were  to  be  built  ha4  elapsed  before  the 
MiMiliioiM'ointfnt  ofthesuit.  Parkinson  v.  Whitehead^ 
\\  t.nwJ,  JUp.  (U.S.) C.P.  241;  2M.&0.829. 

'lUf  donlaratlon  stated,  that  the  plaintiff  agreed 
Iff  skI)  Slid  (lie  defendant  to  buy  certain  laud  for 
I'^lfl,  wlilf'li  Ihe  deftndftnt  was  to  pay  on  or  before 


four  years  from  the  date  of  the  agreement,  with  51. 
per  cent  half-yearly  until  paid.  Averment,  that 
the  four  years  had  not  expired ;  that  the  120L  bad 
not  been  paid;  and  that  12/.  had  become  dnefiir 
interest  Breach,  non-payment  of  the  12/. :— HeU, 
that  the  plaintiff  was  not  bound  to  deliver  possesrioa 
of  the  land,  and  that  he  might  recover  the  intemt 
without  averring  that  he  had  title  to  the  land,  or 
that  he  was  ready  and  willing  to  convey  it  WUh 
V.  Smith,  11  Law  J.  Rep.  (k.b.)  Exch.  865;  10  U. 
&  W.  355 ;  2  Dowl.  P.C.  215. 

In  an  action  by  indorsee  against  drawer  of  akin 
of  exchange,  the  declaration  need  not  contain  soy 
promise  to  pay  the  bill,  per  Ahinger,  C.  B. 

The  omission  is  only  g^und  for  speoal  denmner, 
per  Alderton,  B,  Steineker  v.  Barker,  1  Dowl.  P.C 
(N.8.)  370. 

The  declaration  stated,  that  by  a  special  sgree* 
ment  made,  to  wit,  on  the  24th  of  December  ISli, 
between  the  plaintiff^  and  defendants, It  was  agreed, 
that  the  plaintiffs  should  advance  mooiey  for  the 
purpose  of  taking  up  certain  bills  of  exchange  fot 
the  benefit  of  a  trading  company,  in  which  the  de- 
fendants were  shareholders,  and  that  the  sums  paid 
by  the  plaintiffs  should,  in  the  event  of  their  deCe^ 
mining  to  joui  the  company,  go  in  payment  of 
shares,  and  in  the  event  of  the  plaintifb  not  makiig 
their  election  to  join  the  company,  the  defendasis 
engaged  to  repay  the  plaintiffs  the  same  advaaeed 
in  taking  np  the  bills,  at  any  time  after  die  lit ef 
October  then  next,  on  the  company  or  the  direetan 
having  three  months'  notice  requiring  the  ssbic^ 
and  idleged  that  the  pUintifls,  more  than  three 
months  before  the  commencement  of  the  snit,  gave 
the  directors  of  the  company  notice  that  they  de- 
clined to  become  members,  and  required  paymcit 
of  the  sums  advanced,  at  the  expiration  of  three 
calendar  months,  and  assigned  as  a  breach,  that  the 
defendants  had  not  paid  the  same,  altfaongh  the  time 
for  payment  had  elapsed  before  the  commencemeat 
of  the  suit: — Held,  sufficient,  without  alleging  thai 
the  1st  of  October  next  after  the  making  ef  the 
agreement,  had  elapsed  before  the  comueaeemcnt 
of  the  suit  Harriton  v.  Heaihmme,  12  Law  J.  R^ 
(N.8.)  C.P.  158 ;  6M.  &  G.81. 

In  an  action  on  the  case  againat  a  carrier,  the 
declaration  alleged  that  the  plaintiff  deliveted  cer- 
tain goods  to  the  defendants  to  be  carried  for  hire 
from  L-to  B,  and  there  to  be  delirered,  and  that  it 
became  the  defendants'  duty  safely  and  secvr^  to 
carry  and  deliver  the  goods  at  B ;  and  that  a  rea- 
sonable time  for  so  doing  had  elapaed,  but  that  the 
defendants  did  not  sal^y  or  securely  cany  or  de- 
liver the  same,  but  so  neglig;ently,  &c.  ccodiieted 
themselves  that  the  goods  became  wholly  lost  t»  the 
plaintiff: — Held,  after  verdict,  that  upon  this  decla- 
ration the  plaintiff  might  recover  damages  for  the 
non-delivery  of  the  goods  within  a  reasonalile  tiaic^ 
inasmuch  as  the  duty  to  deliver  within  areasoaaUe 
time  was  a  duty  engrafted  by  the  law  on  the  datr 
alleged  to  deliver  generally;  and  that  die  hccaa 
might  be  read,  as  stadng  that  the  defendants  did 
not  within  a  reasonable  time,  nor  at  any  time  after- 
wards, deliver  the  goods.  Raphael  v.  FktfHri, 
12  Law  J.  Rep.  (n.s.)  C.P.  176 ;  5  M.  &  G.  551. 

In  an  action  by  A  upon  an  agreement,  by  which 
he  bargained  and  sold  to  B,  and  B  bought  a  hill  of 
excluu^  indorsed  in  blank,  which  was  to  he  handed 
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orer  upon  payment  of  200JL,  the  declaration  was 
held  bad,  for  not  averring  that  a  reasonable  time  had 
elapsed,  since  the  making  of  the  agreement,  though 
it  stated  that  the  defendant  had  been  requested  to 
pay  the  residue,  and  had  paid  50L  in  part  of  the 
agreed  sum,  and  although  he  had  pleaded  orer. 
Siamrt  ▼.  EoMtwoodt  12  Law  J.  Rep.  (n.s.)  Exch. 
268 ;  11  M.  &  W.  197 ;  2  Dowl.  P.C.  (n.8.)  988. 

A  declaration  in  assumpsit  stated  a  contmct, 
whereby  the  plaintiff,  the  owner  of  a  lighter,  was  to 
convey  goods  for  lighterage,  to  be  landed  and  deli- 
vered  to  the  defendant  at  a  certain  dock,  and  the 
defendant  was  to  accept  and  receive  the  goods  at 
the  aaid  dock  from  the  plaintiff  **  in  a  reasonable 
time,  after  he  should  have  notice  of  the  plaintifPs 
being  ready  to  land  and  deliver  the  same  as  afore- 
said." It  then  averred,  that  the  lighter  afterwards, 
to  wit,  on  &e.,  arrived  with  the  goods  at  the  dock, 
"and  thAt  the  plaintiff  was  ih^n  ready  to  land  and 
deliver  them  to  and  for  the  defendant  as  aforesaid, 
of  which  the  defendant  then  had  notice^"  alleging 
that  the  defendant,  although  then  requested  to  accept 
and  receive  the  goods,  n^lected  and  refused  so  to 
do,  for  an  unreasonable  time  after  such  notice : — 
Held,  first,  that  no  averment  was  necessary  of  the 
lapse  of  a  reasonable  time  before  the  commence- 
ment of  the  action — Oteen  v.  Water*  s  secondly,  that 
the  averment,  that  the  plaintiff  was  then  ready  to 
land  and  deliver  was  insufficient ;  the  declaration 
should  have  averred,  that  the  plaintiff  was  always 
ready  to  land  and  deliver  for  a  reasonable  period 
after  notice.  And  qtuere,  whether  the  declaration 
ought  not  to  have  averred  that  the  plaintiff  was 
ready  aad  wiUing  to  land  and  deliver.  Granger  v. 
Daere^  13  Law  J.  Rep.  (n.s.)  Exch.  93 ;  12  M.  & 
W.  481  i  1  Dowl.  &  L.  P.C.  573. 

Declaration  in  debt  for  163/.  18s.  rent  for  fifty- 
two  weeks,  of  apartments  let  by  the  plaintiff  to  the 
defendant,  at  the  weekly  rent  of  ZL  3«.,  for  the  term 
of  twelve  months,  from  the  25th  of  February  1839, 
to  the  24th  of  February  1840.  Plea,  as  to  so  much 
of  the  first  count  as  related  to  the  non-payment  of 
so  much  of  the  rent  claimed  as  accrued  due  before 
and  on  the  27th  of  July  1839,  payment :— Held,  ill, 
for  uncertainty,  the  period  from  the  25th  of  February 
to  the  27th  of  July  being  twenty-one  weeks  and  five 
days ;  there  being,  therefore,  no  rent  accruing  due 
OD  the  27th  of  July,  and  nothing  to  shew  any  ap- 
portionment of  the  rent  up  to  that  day. 

Held,  also,  that  the  Court  could  not  reject  the 
words  '*  and  on,'*  as  surplusage.    Dwm  v.  Di  Nuovo, 

10  Law  J.  Rep.  (v.8.)  C.P.  318 ;  3  M.  &  G.  105. 
In  an  action  of  debt  for  work  and  labour,  for 

materials,  and  for  money  due  on  an  account  stated, 
tho  declaration  gave  credit  for  the  payment  of  part 
of  the  original  debt,  and  alleged  as  a  breach  the 
non-payment  of  the  residue.  The  plea  was  nmnquam 
mdebitatuM : — Held,  that  the  plaintiff  was  not  en- 
titled to  recover,  unless  he  proved  a  debt  exceeding 
the  sum  for  which  the  declaration  gave  credit 
Price  V.  Heetf  12  Law  J.  Rep.  (n.s.)  Exch.  872 ; 

11  M.  8c  W.  576;  1  Dowl.  8eL.  P.C.  361. 
Where  in  declaring  on  a  written  agreement  not 

under  seal,  the  declaration  sets  it  out  **  in  the  words 
and  figures  following,"  without  mutual  promises, 
it  is  no  ground  of  demurrer,  that  there  appears  on 
the  face  of  it  to  be  another  party  contracting  jointly 
with  the  defendant,  and  who  is  not  sued* 


Supposing  the  agreement  is  one  on  which  an 
action  is  maintainable,  it  is  no  objection  to  the  de- 
claration, that  it  does  not  state  the  legal  effect  of 
such  agreement,  but  follows  the  exact  words.  Mor- 
riion  v.  Tranehard,  11  Law  J.  Rep.  (n.s.)  C.P.  299 ; 
4  M.  &  O.  709. 

(B)  Plea. 

(a)  Generally. 

[See  Herbert  v.  Sayer^  pott,  (D)  (fr).] 

In  a  declaration  against  carriers,  one  of  the 
counts  averred  the  contract  to  be  to  carry  goods 
from  D  to  L,  and  to  take  care  of  them  on  landing 
them  at  a  wharf  there,  and  to  deliver  them  to  the 
plaintiff;  the  defendants  pleaded  that  they  did  take 
care  of  the  goods  at  the  wharf,  till  they  were 
destroyed  by  fire,  without  defendants'  default: — 
Held,  a  g^od  plea  to  the  count  Bourne  v.  Gatl^, 
11  C.  &F.  45. 

The  sheriff  having  two  writs  of  JL/a.  against  the 
goods  of  a  debtor,  sold  and  paid  the  whole  amount, 
partly  to  the  landlord,  and  partly  in  satisfaction  of 
the  prior  writ;  and  returned  to  the  second  writ, 
nulla  bona.  To  a  declaration  in  case  for  a  false 
return,  the  sheriff  pleaded  first,  not  guilty;  se- 
condly, that  he  did  not  seize  and  take  in  execution 
the  said  goods  of  the  said  debtor ;  thirdl  v,  that  the 
said  debtor  had  not  any  goods  in  his  bailiwick : — 
Held,  that  he  might  avail  himself  of  this  defence 
under  these  pleas.  Winile  v.  Freeman,  10  Law  J. 
Rep.  (N.s.)  aB.  161 ;  11  Ad.  &  E.  539 ;  1  6.  &  D. 
93. 

It  is  no  plea  of  an  action  of  assumpsit  on  a 
Scotch  decree,  that  the  defendant  was  absent  firom 
Scotland  during  the  whole  of  the  proceedings,  and 
had  no  notice  of  them,  so  as  to  enable  him  to  appear 
and  plead.  Cowan  v.  Braidwood,  10  Law  J.  Rep. 
(n.8.)  C.P.  42 ;  1M.&0.882. 

To  an  action  on  a  promissory  note,  dated  the  28th 
of  April,  the  defendant  pleaded,  that  after  the  ac- 
cruing of  the  cause  of  action,  he  paid  a  sum  in 
satisfaction : — Held,  that  the  plea  was  not  supported 
by  payments  made  on  account  of  the  note  before 
the  28th  of  April.  RueteU  v.  Holmee,  10  Law  J. 
Rep.  (n.s.)  C.P.  209. 

To  a  declaration  in  assumpsit  for  the  breach  of 
a  promise  to  marry  in  a  reasonable  time,  alleging 
mutual  promises,  the  defendant  pleaded,  that  after 
the  making  of  the  promise  in  the  declaration  men- 
tioned, and  before  any  breach  thereof  by  the  defen- 
dant, the  plaintiff  wholly  absolved,  exonerated,  and 
discharged  the  defendant  from  his  promise  and  the 
performance  of  the  same : — Held,  a  good  plea  in 
point  of  form,  but  that  if  issue  were  taken  upon  it, 
the  defendant  would  not  be  able  to  succeed,  unless 
he  proved  a  proposition  to  exonerate  on  the  part  of 
the  plaintiff  acceded  to  by  himself,  which,  in  effect, 
would  be  a  rescinding  of  the  contract  previously 
made.  King  v.  Gillett,  10  Law  J.  Rep.  (n.s.)  Exch. 
164;7M.  &W.  55. 

Debt  on  bond  by  the  treasurer  appointed  by  com- 
missioners acting  under  a  local  lighting  and  paving 
act,  against  a  collector  of  rates  and  his  sureties. 
The  defendants  craved  oyer  of  the  bond  and  condi- 
tion which  recited,  inter  alia,  that  H  J,  one  of  the 
defendants,  had  been  appointed  collector  of  the  rates 
due  and  payable  under  and  by  virtue  of  the  act,  and 
had  been  called  upon  to  give  security  for  the  due 


524 


PLEADING,  AT  LAW— (Pma). 


performance  of  the  office ;  and  the  condition  was, 
inier  alia,  for  the  collection  of  all  such  rates  as  H  J 
should  be  directed  to  demand  and  obtain  by  virtue 
of  his  said  office,  and  for  delivering  a  true  account 
of,  and  paying  to  the  treasurer  of  the  commissioners, 
all  monies  by  him  received  "  by  virtue  and  for  the 
purposes  of  the  said  act."  The  defendants  then 
pleaded  so  far  as  related  to  that  part  of  the  condi- 
tion that ''  during  the  continuance  of  the  said  ap- 
pointment no  rate  was  made,  or  in  any  way  existed, 
which  he  the  said  H  J  oould  legally  or  according  to 
law  collect  or  get  in,  or  could  legally  or  according 
to  law  demand  or  obtain,  by  virtue  of  his  said  office ; 
and  that  he  did  not,  any  time  during  the  continuance 
of  his  said  appointment,  leg^ly  receive  any  money 
by  virtue  or  for  the  purposes  of  tiie  said  act,  or  re- 
lative to  the  coUectorsbip  of  the  said  rates: — Held, 
first,  that  the  plea  would  have  been  bad  on  special 
demurrer,  if  the  objection  had  been  sufficiently 
pointed  out,  fbr  attempting  to  raise  an  issue  of  law, 
and  for  not  shewing  positively  either  that  no  rate 
was  made,  or  in  what  the  alleged  illegality  consisted. 
Secondly,  that  the  first  part  of  the  plea,  which  stated 
''  that  no  rate  was  made,  or  in  any  way  existed,  which 
he  the  said  H  J  could  legally  or  according  to  law 
collect  or  get  in,"  &c.  not  being  specially  demurred 
to,  was  a  substantial  defence  to  the  action,  as  shew- 
ing  a  sufficient  excuse  for  non-performance  of  the 
condition ;  and  tliBt  the  rest  of  the  plea  might  be 
rejected  as  surplusage.  Webb  v.  JameSf  10  Law  J. 
Rep.  (N.8.)  Ezch.  89;  7  M.  &  W.  279;  9  DowL 
P.C.  314. 

To  a  declaration  in  debt  for  goods  sold,  &c.,  the 
defendant  pleaded  ntmquam  indebitttius,  except  as  to 
51,  IOj.  Zd,  **  and  as  to  that  sum  that  the  plaintifi!^ 
ought  not  further  to  maintain  hia  action  thereof,  be- 
cause the  defendant  says,  that  after  the  causes  of 
action  in  the  declaration  mentioned  accrued  to  the 
plaintifi^  and  after  the  commencement  of  this  suit, 
he,  the  defi^ndant,  paid  to  the  plaintiff  who  then 
received,  a  large  sum,  to  wit,  61. 13«.  7d,,  in  full  sa^ 
tisfiiction  and  discharge  of  all  the  caiues  of  action,  in 
the  declaradon  mentioned,  which  relate  to  the  said 
sum  of  51. 10«.  Sd,**  On  special  demurrer,  fox  not 
alleging  that  the  payment  was  made  in  satisfaction 
and  discharge  of  the  damages  and  coats, — Held,  that 
the  plea  was  pleaded  only  to  a  portion  of  the  debt 
itself  and  not  to  the  damages  and  costs  appertaining 
thereto;  therefore,  that  although,  in  the  concluding 
part,  it  was  larger  than  necessary,  it  was  a  good  an- 
swer to  that  part  of  the  debt  to  which  it  was  pleaded : 
— Held,  also,  that  the  plaintiff  might  sign  judgment 
for  the  costs  which  were  unanswered.  Henry  v.  Earl, 
10  Law  J.  Rep.  (n.8.)  Exch.  265  ;  8  M.  &  W.  228 ; 
9  Dowl.  P.C.  725. 

Assumpsit  on  a  special  agreement,  whereby,  in 
consideration  of  the  sale  of  a  portrait,  and  the  exclu- 
sive copyright  of  engraving  the  same  fbr  publication, 
the  defendant  promised  to  pay  ISO/.,  and  to  deliver 
to  the  plaintiff^ fifty  proof  impressions  of  the  engrav- 
ing when  made  therefrom ;  the  declaration  averred 
that  the  engraving  was  made,  and  that  the  money 
was  paid,  and  alleged  as  a  breach,  that  although  a 
reasonable  time  had  elapsed  for  the  delivery  of  the 
fifty  proof  impressions,  and  although  the  defendant 
was  rec[uired  to  do  so,  yet  the  defendant  had  not  deli- 
vered them,  or  any  par^,  and  had  neglected  and  re- 
fused so  to  do.    Plea,  that  after  the  making  of  the 


pronuse  in  the  declaration  mentioned,  and  after  the 
making  of  the  said  engraving,'  the  defendant  deli- 
vered to  the  plaintiff  ten  proof  impressions  thereof 
in.  part  performance  of  his  said  promise,  and  the 
plaintiff  accepted  the  same  in  sadsfisctiim  and  dii- 
chaxge  of  the  promise  as  to  ten  of  the  fifty  impiti- 
sions ;  that  he  then,  to  wit,  on  &&,  in  the  deelazatioa 
mentioned,  was  ready  snd  willing,  and  then  Icndoed 
and  offered  to  the  plaintiff  to  deliver  to  him  forty 
other  impressions  of  the  said  engraving,  which  fiu 
plaintifi  then  refused  to  accept  or  receive,  and  then 
requested  the  defendant  to  let  him  have  the  cboiee 
of  forty  of  all  the  impressions  that  were  printed,  to 
which  request  the  defendant  then  acceded,  and  the 
plaintiff  then  promised  the  defendftni  to  make  his 
selection  of  the  said  proof  impresaions  of  all  the  im- 
pressions that  were  then  printed.  It  then  averted, 
that  the  defendant  had  always  been  ready  and  wiUiogp 
thence  hitherto,  to  let  the  plaintiff  choose  the  said 
forty  out  of  all  the  impressions  then  printed,  bntthst 
the  plaintiff  had  never  made  any  seleelion  of  the 
aarae,  but  had  always  thence  hitherto  neglected  so 
to  do ;  absque  hoc,  thai  the  defendant  refused  asd 
n^lected  to  deliver  to  the  plaintiff  the  said  fifty 
proof  impressions  as  in  the  declaration  alleged :  on 
motion  for  judgment  nm  obstwUe  peredicta, — ^HeU, 
Uiat  the  plea  was  bad. 

Held,  also,  that  where  there  are  several  pleas  oi 
the  Record,  one  of  which  traverses  immaterial  matter^ 
the  Court  will  not  grant  a  repleader,  if  there  are 
other  material  matters  which  have  been  disposed  e£ 
on  proper  issues.  Negelen  ▼.  MUckell,  10  Law  J. 
Rep.  (N.8.)  Exch.  349;  7  M.  &  W.  612;  1  DovL 
P.C.  (n.8.)  110. 

In  an  action  on  a  surety  bond,  which  recited,  thai 
A  had  been  appointed  clerk  to  a  eom^pany,  eoadi* 
tioned  for  the  due  peifocmance  of  his  dnties  by  A, 
"  while  he  shall  continue  in  the  service  of  the  said 
company,"  and,  '*  that  he  shall  faiAfuUy  cendnct 
himself  as  one  of  the  clerks  of  the  said  compsny, 
and  perform  the  duties  of  the  said  office,  in  that  or 
any  other  capacity,"  a  plea  averring  tliat  before 
any  breach,  "  to  wit,  on  the  1st  of  January  1836," 
the  said  A  was  appointed  manager  of  a  branch  bank 
by  the  company,  and  in  fact  did,  from  the  day  emi 
year  ^foresaid,  cease  to  be  clerk : — Held  bad,  inas- 
much as,  the  date  being  laid  under  a  videlket,  it 
was  not  inconsistent  with  these  avermonts  that  A 
might  have  continued  to  be  clerk  for  some  tine 
after  he  was  appointed  manager,  and  the  hicKh 
might  have  taken  place  during  that  interval  An- 
derson V.  Thornton,  1 1  Law  J.  Rep.  (m.8.)  Q.B.  765 1 
3  as.  271. 

The  defendant  pleaded,  that  in  a  former  asdos^ 
in  which  he  was  plaintiff,  and  the  present  plaintiff 
was  defendant,  the  present  plaintiff  set  off  the  same 
debt  fbr  which  he  now  brought  his  action,  and  that 
tlie  present  defendant  then  obtained  a  verdict  He 
also  pleaded  a  plea  of  set-oC  The  plaintiff  took 
out  a  summons  for  partioul&rs  of  the  set-ofi^  and 
afterwarda  signed  judgment  as  for  want  of  a  plea, 
on  the  ground,  that  the  number  of  the  roll  had  net 
been  stated  by  the  defendant  in  the  margin  of  his 
plea,  pursuant  to  Reg.  Gen.  H.  t  4  WilL  *.: — 
Held,  that  that  rule  did  not  apply  to  the  present 
case,  but  only  to  the  ordinary  plea  of  judgment 
recovered  between  the  same  parties ;  and  that  at  all 
events,  the  objection  had  been  waived  by  the  plain- 
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tiff*!i  taking  out  ft  rammons  for  particulars  of  set- 
off Brokenshir  v.  Monger,  or  Bn^enthire  ▼.  Morgan, 
11  Law  J.  Rep.  (WA)  Exch.  90 ;  91ii£.&W.  Ill;  1 
DowL  P.C.  (N.S,)  878. 

To  an  action  of  debt  bj  husband  and  wife,  in 
light  of  the  wife  as  executrix,  for  money  had  and 
leeeiyed,  the  defendant  pleaded  as  to  35/.,  that  that 
sum  was  part  of  the  prices  receiyed  by  him  upon 
the  sales  of  two  horses  of  the  testator,  which  were 
in  the  hands  of  the  plaintifis  to  be  administered, 
and  which,  under  an  authority  given  by  them  to 
the  defendant,  were  sold  by  him  in  his  own  name, 
and  warranted  sound  to  the  respectiTe  purchasers 
(naming  four  persons);  that  at  the  time  of  the 
sales  the  horses  respeetiTely  were  unsound ;  that 
the  defendant,  from  the  time  of  the  receipt  of  the 
money,  until  he  paid  the  same  as  aftermentioned, 
was  indebted  to  the  plaintifit  in  die  sum  of  35/., 
payable  on  revest  for  the  said  money  so  receired 
by  him  for  their  use,  and  always  was  ready  and 
willing  to  pay  it  to  them ;  and  that  after  he  became 
so  indebted,  and  before  the  commencement  of  the 
smt,  he  was  by  reason  of  the  breaches  of  the  war- 
mnties  as  to  the  said  horses,  compelled  by  the  said 
peisons  who  so  purchased  them,  without  any  &nlt 
on  his  part,  to  repay  and  did  necessarily  repay  to 
them  the  said  sum  of  851.,  and  the  resxdue  of  the 
prices,  whereby  the  said  debt  of  85/.  was  discharged : 
•^Held  on  special  demurrer,  that  the  plea  was  no 
answer  to  the  action.    FiM  ▼.  ^/fen,  9  M.  &  W. 

It  is  no  ground  of  special  demurrer,  that  pleas 
are  not  entitled  of  any  day  of  the  month,  to  shew 
when  they  were  pleaded.  Nor,  that  a  plea  of  money 
paid  into  court  is  not  signed  by  an  officer  of  the 
Court  A  plea  of  set-oflf  "  that  before  and  at  the 
time  of  the  commencement  of  the  suit,  the  plaintiff 
was  and  still  is  indebted,"  &c.,  "  for  money  due  and 
owing  firom  the  plaintiff  to  the  defendant  on  an 
account  stated,"  is  sufficient,  without  any  other 
averment  of  time.  Hartaat  r.  Busk,  1 1  Law  J.  Rep. 
(XA}Q.B.264. 

Assumpsit  on  an  agreement  made  on  the  21st  of 
September  1840,  by  iH^ich  the  defendant  agreed  to 
take  premises  at  the  rent  of  100  guineas  per  annum. 
The  declaration,  after  setting  out  the  agreement, 
averred  that  a  large  sum  of  money,  to  wit,  210/.,  to 
wit,  for  two  years'  rent,  had  become  and  was  due 
atthe  commencement  of  the  suit  (which  was  in 
January  1842).  Breach,  non-> payment  Plea,  as  to 
105/L,  parcel  of  the  said  rent  in  the  declaration  men- 
tioned, that  no  part  of  the  said  rent  in  the  declara- 
tion mentioned,  except  the  said  sum  of  105/L,  parcel, 
9[t^  had  become  and  was  due  or  payable,  according 
to  Hie  tenor  and  efllbct  of  the  said  agreement,  at  any 
time  before  or  at  the  commencement  of  the  suit :— . 
Held,  good,  inasmuch  as  the  declaration  shewed, 
on  the  face  of  it,  that  not  more  than  one  year's  rent 
could  have  become  due  at  the  commencement  of  the 
suit    Bright  v.  Beard,  12  Law  J.  Rep.  (h.s.)  Q.B. 

Assumpsit  against  the  owner  of  a  vessel,  for  not 
allowing  the  plaintiff  (a  carpenter^  mate)  to  pro- 
ceed the  remaining  part  of  a  voyage,  and  compelling 
him  to  leaye  the  ship.  Plea,  that  the  voyage  was 
under  articles  between  the  plaintiff  and  others  of 
the  erew,  and  H  the  master ;  that  in  the  course  of 
the  voyage  the  master  died,  and  one  S,  next  in  com- 


mand, became  master ;  that  the  plaintiff,  afler  the 
death  of  H,  was  guilty  of  mutinous  conduct,  where- 
fore the  defendant  discharged  him.  The  replication 
admitted  that  H  died,  and  S  became  master  mm/oe/ 
formdt  and  averred,  that  the  plaintiff  nevertheless 
"of  his  own  wrong**  broke  his  promise.  It  was 
proved,  that  the  plaintiff  was  guilty  of  mutinous 
conduct  in  refusing  to  do  duty,  unless  S  would 
carry  the  vessel  into  an  English  port,  the  voyage 
being  then  incomplete : — Held,  that  the  defendant 
couM  not  shew,  by  way  of  defence,  under  these 
pleadings,  that  S  was  a  foreigner,  and,  consequentiy, 
disqualified  from  being  master  of  a  British  ship, 
under  8  &  4  Will.  4.  c.  54.  s.  12.  Renno  v.  Bennett^ 
12  Law  J.  Rep.  (n.s.)  aB.  17 ;  8  Q.B.  768  ;  3  G.  & 
D.54. 

In  an  aetion  of  assumprit  for  money  had  and 
received,  the  defendant  pleaded,  that  after  the 
making  of  the  promise,  the  plaintiff  requested  him 
to  send  the  sum  to  him  by  post,  and  that  the  defen- 
dant accordingly  did  so : — Held,  that  the  plea  was 
bad,  for  not  averring  either  that  there  was  no  prior 
request  for  payment,  or  that  the  defendant  was 
always  ready  and  willing  to  pay  up  to  the  time  of 
sending  the  money.  Kington  v.  Kington^  12  Law  J. 
Rep.  (n.s.)  Exch.  248 ;  1 1  M.  &  W.  238 ;  2  Dowl. 
P.C.  (N.s.)  799. 

A  declaration  in  covenant  stated,  that  by  an 
indenture  of  the  20th  of  July  1825,  made  between 
the  plaintiff  of  the  first  part,  E,  the  defendant's 
testator,  of  the  second  part,  and  W  of  the  third 
part,  E  did,  for  himself,  his  executors,  3ec.,  covenant 
with  the  plaintiff  to  pay  to  W 1 .200/:  Breach,  non- 
payment by  E,  in  his  lifetime,  or  by  the  defendant 
as  his  executor,  to  the  plaintiff  or  W.  The  de^ 
fendant  pleaded,  first,  non  ett  factum,  and  in  the 
second  plea  set  out  the  indenture  declared  on, 
not  on  oyer,  but  verbatim.  In  this  indenture  it  was 
stated,  that  by  an  indenture  of  mortgage,  dated  the 
12th  of  April  1825,  W  had  become  mortgagee  of 
the  premises  in  question,  to  the  plaintiff  for  1,200/., 
with  a  proviso,  that  if  the  plaintiff  should  within 
six  months  after  demand  of  payment  of  the  1,200/. 
(such  demand  to  he  in  writing,  but  not  to  be  good  or 
valid  unless  made  after  the  1 2th  of  April  1 8  28  ),  to  pay 
to  W  1,200L  and  interest,  W  would  assign  tiie  pre- 
mises to  the  plaintiff.  The  indenture  declared  on 
then  stated,  that  for  the  considerations  therein  men- 
tioned, the  plaintiff  sold  to  E,  his  executors,  &c., 
the  premises  in  question,  for  the  residue  of  the 
term,  etAject  to  the  indenture  of  mortgage  to  W,  of 
the  12th  of  April  1825,  and  to  the  payment  of  the 
sum  of  1,200/.  thereby  secured,  and  intereat.  The 
plea  then  alleged,  that  after  the  breaches  in  the 
declaration,  to  wit,  on  the  24th  of  October  1825, 
the  plaintiff  became  a  bankrupt ;  that  his  estate  was 
conveyed  to  certain  persons  in  trust  for  the  credi- 
tors, (not  stating  that  such  persons  had  been  chosen 
assignees) ;  that  afterwards,  to  wit,  on  the  24th  of 
October  1826,  the  plaintiff  obtained  his  certificate  ; 
and  that  the  1,200/.  became  payable  by  the  plaintiff 
to  W,  before  the  bankruptcy  of  the  plaintiff  The 
third  plea  stated,  that  the  indenture  declared  on 
was  the  same  as  that  set  forth  in  the  second  plea ; 
it  then  set  out  the  proviso  and  covenant  contained 
in  the  indenture  of  mortgage,  of  the  12th  of  April 
1825,  and  alleged  that  no  demand  in  writing  of 
payment  of  the  1,200/L  had  been  given  to  the  plain- 
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tiff  These  pleas  having  been  demurred  to, — Held, 
on  error,  overruling  the  judgment  of  the  Court  of 
Exchequer  (12  Law  J.  Rep.  (n.8.)  Exch.  186  ;  10 
M.  &  W.  423,)  as  to  this  point,  that  the  declaration 
was  good. 

Held,  secondly,  that  the  1,200/.  was  not  due  until 
after  six  months*  demand,  in  writing,  subsequent 
to  the  12th  of  April  1828;  and  that  the  second 
special  plea  was  a  sufficient  answer  as  to  the  prtn- 
cipal  svim  of  1,200/. 

Quare — Whether  the  plea  set  up  a  different  con- 
tract from  that  stated  in  the  declaration,  and  was 
therefore  bad  as  amounting  to  the  plea  of  noti  est 
factum. 

Thirdly,  that  the  interest  on  the  sum  of  1,200/. 
being  payable  absolutely,  and  not  on  demand,  the 
plea,  which  was  pleaded  to  the  interest  as  well  as  to 
the  principal,  being  bad  in  part,  was  bad  altogether, 
and  that  the  same  objection  applied  to  the  first 
special  plea. 

Fourtnly,  that  it  was  sufficiently  stated  in  the 
first  special  plea,  that  the  parties  to  whom  the 
bankrupt's  estate  had  been  conveyed  had  been 
chosen  assignees. 

Fifthly,  that  the  first  special  plea  was  bad,  as  it 
negatived  on  the  face  of  it  any  possibility  of  interest 
in  the  covenant  on  the  part  of  the  plaintiff's  assig- 
nees, and  therefore  that  it  was  not  necessary  for  the 
plaintiff  to  reply  that  fact  Trott  v.  Smith,  IS  Law 
J.  Rep.  (N.8.)  Exch.  1 78  ;  12  M.  &  W.  688. 

Assumpsit  on  an  agreement  to  build  a  house 
according  to  certain  drawings.  Plea,  that  the  de- 
fendant deviated  from  the  drawings,  by  the  direction 
of  the  plaintiff's  architect : — Held,  bad  on  general 
demurrer,  for  not  shewing  that  the  architect  had 
authority  to  bind  the  plaintiff  in  respect  of  the  de- 
viation. Cooper  v.  Langdon,  1 1  Law  J.  Rep.  (n.s.) 
Exch.  222 ;  9  M.  8f  W.  60  J  1  Dowl.  P.C.  (n.8.)  392. 

Assumpsit  on  an  agreement  to  build  a  house  for 
the  plaintiff  according  to  certain  drawings,  plans, 
and  specifications,  and  to  the  satisfaction  of  the 
plaintiff  &c.  Pleas,  first,  non  assumpsit ;  second, 
that  the  defendant  did  the  work  to  the  satisfaction 
of  the  plaintiff;  third,  that  before  the  breach  the 
contract  was  rescinded ;  fourth,  leave  and  licence, 
and  three  other  pleas,  alleging. deviations  from  the 
contract  by  agreement  with,  and  direction  of,  the 
plaintiff  Issues  having  been  joined  on  these 
pleadings,  the  cause  was  referred  at  Nisi  Prius,  to 
an  arbitrator,  who  awarded  a  general  verdict  for  the 
defendant  Judgment  having  been  entered  up  for 
the  defendant  upon  that  verdict: — Held,  that  the 
record  was  not  repugnant,  so  as  to  afford  ground  of 
error.  Cooper  r,  Langdon,  12  Law  J.  Rep.  (n.8.) 
Exch.  485;  10  M.  &  W.  785;  2  Dowl.  P.C.  (n.8.) 
836. 

Goods  were  deposited  witii  bankers  on  behalf  of 
A,  a  customer,  to  secure  an  advance  made  by  the 
bankers  to  B,  on  the  guarantie  of  A.  This  advance 
was  made  and  refused.  Afterwards,  and  whilst  the 
goods  are  still  in  the  hands  of  the  bankers,  B  nego- 
tiates with  them  for  another  loan,  to  which  A  is  not 
proved  to  be  privy,  and  a  second  loan  is  made  by 
the  bankers  to  B,  which  A  subsequently  repays. 
Trover  being  brought  against  the  bankers,  they 
pleaded  A's  lien  : — Held,  that  the  second  advance 
must  be  taken  to  have  been  made  by  the  defendants 
on  A*s  credit,  and  that  the  plea  was  supported  by 


the  proof.    0*Connor  v.  MajoribankM,  1 2  Law  J.  Rep. 
(n.8.)C.P.161;  4M.&0.43d. 

To  an  action  of  debt  on  a  promissory  note  the 
defendant  pleaded,  except  as  to  21/.  9«.  payment, 
and  as  to  2!/.  9*.  payment  into  court;  and  that  he 
never  was  indebted  to  the  plaintiffi  in  a  greater 
amount  than  the  sum  of  2l£  9«.,  in  respect  of  the 
said  sum  of  21/.  9«.,  parcel,  &c.;  and  that  the 
plaintifi^  have  not  sustained  damage  by  reason  of 
the  detention  thereof,  to  a  greater  amount  than  the 
sum  of  6(L : — Held,  that  the  plea  was  bad  on  special 
demurrer. 

Semhle — per  Parke,  B, — ^That  the  plea  would  have 
been  good,  even  if  it  had  not  been  pleaded  to  the 
damages.  Bailey  v.  Sweetings  IS  Law  J.  Rep.  (H.ai) 
Exch.  128;  12  M.  &  W.  616;  1  Dowl.  &  L.  P.C. 
653. 

Assumpsit  on  a  policy  of  insurance,  by  tiie 
assignees  of  P,  a  bankrupt  Plea  to  781.,  paredt 
&C.,  that  the  policv  was  made  in  Scotland,  and  that 
the  said  sum  was  duly  fenced  and  arrested,  accord- 
ing to  the  law  of  Scotiand,  at  the  suit  of  G,  for  a 
debt  due  to  him,  until  sufficient  caution  should  be 
found  in  the  books  and  session,  that  the  same 
should  be  forthcoming  to  G;  that  thereupon  the 
said  sum  became  and  was,  according  to  the  law  of 
ScoUand,  in  custody  of  the  law,  and  subject  to  tlw 
order  of  the  Court  of  Session ;  that  such  proceed- 
ings were  afterwards  had,  that  G  obtained  final 
judgment;  that  the  proceedings  were  regnlaiiy 
conducted,  and  that  the  judgment  was  final  and 
conclusive  against  the  plaintiffs ;  and  that,  accord- 
ing to  the  law  of  Scotland,  the  plaintiffs  are  pre- 
cluded from  suing  for  the  said  sum,  and  are,  by 
reason  of  the  premises,  wholly  barred : — Held,  on 
special  demurrer,  that  the  plea  was  eufileient,  with- 
out setting  out  the  Scotch  law.  M*LeodY.  iSckatec; 
13  Law  J.  Rep.  (n.8.)  Exch.  821 ;  1  Dowl.  &  L.  P.C 
614. 

C  H,  for  a  terra  yet  unexpired,  and  C  H,  having 
become  possessed  thereof,  was  at  the  same  tine, 
also  possessed  of  certain  furniture  therein;    ^a^ 
C  H,  afterwards,  by  a  certain  indenture  made  be- 
tween him  and  the  defendants  and  certain  erediton^ 
assigned  the  said  furniture  to  the  defendants  for 
the  use  of  his  creditors,  the  said  defendants  to  be 
at  liberty,  upon  certain  contingencies,  to  enter  and 
seize  the  same ;  that  aflerwank  the  said  dwellrag 
house,  &c.,  became  and  were  vested  in  the  plaintifl!^ 
and  the  defendants,  upon  breach  of  the  terms  of  the 
said  indenture,  were  desirous  of  entering  andseixiog 
the  furniture,  and  because  S  refused,  upon  being 
requested  to  suffer  or  permit  the  defendants  to  enter 
into  and  upon  the  said  rooms,  &c.,  for  the  purpose 
of  seizing  the  said  goods;  therefore,  the defeodaiit^ 
for  the  same  purpose,  did  break  and  enter  into  and 
upon  the  said  rooms  and  the  said  staircase  and 
landing,  and  did  to  a  littie  and  necessazy  d^ree, 
tear  down  and  prostrate  the  ceiling  over  the  said 
staircase  and  landing,  and  the  roof  over  the  ssme, 
and  did  tear  down  the  said  chimnies,  break  and 
demolish  the  said  windows,  and  did  seize  the  said 
goods,  doing  and  using  no  more  damage  or  violeaee 
than  was  necessary  in  that  behalf: — -Held,  on  de- 
murrer, that  the  plea  afforded  no  sufficient  answer, 
by  way  of  justification  to  the  all^ations  in  the 
declaration.    Foulket  v.  Scarpe,  1  Dowl.  P.C.  (»►«.) 
691. 
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A  plea  that  disputes  and  differences  had  arisen 
hetween  the  plaintiff  and  defendant  as  to  whether  or 
not  the  defendant  was  indebted  to  the  plaintiff  in 
any  and  what  sum  of  money  in  respect  of  the  causes 
of  action  in  the  declaration,  and  that  thereupon 
the  plaintiff  and  defendant  had  referred  the  matters 
in  dispute  to  arbitrators,  and  that  a  reasonable  time 
for  making  their  award  had  not  yet  elapsed,  and  that 
the  said  matters  in  dispute  were  still  under  their 
consideration,  is  not  a  good  plea  in  bar ;  and  such  a 
plea,  not  commencing  or  concluding  in  abatement, 
csnnot  be  treated  as  a  plea  in  abatement  Harrit 
▼.  JUyaoIdt,  14  Law  J.  Rep.  (n.s.)  aB.  241. 

The  declaration  in  an  action  against  a  witness  for 
disobedience  of  a  ntbpona  ad  tetti^andum,  stated 
that  the  plaintiff  had  a  good  cause  of  action  in  the 
original  suit  in  which  the  subpoena  was  issued,  and 
that  although  the  testimony  of  the  defendant  was 
material  erideooe  for  the  plaintiff,  he  did  not  attend 
the  trial,  whereby  the  plaintiff  was  compelled  to 
withdraw  the  record,  and  became  liable  to  pay  the 
plaintiff  in  that  suit  the  costs  of  the  day,  and  also 
to  pay  his  own  costs.  The  defendant  having  pleaded 
not  guilty,  leave  and  licence,  and  that  the  plaintiff 
could  have  proceeded  to  trial  without  the  testi- 
mony of  the  defendant, — Held,  that  the  plaintiff 
having  put  in  the  record  in  the  previous  action,  the 
defendant  could  not  on  these  pleadings  refer  to 
it,  sod  contend  that  it  contained  no  ground  of  action, 
a  good  cause  of  action  being  conclusively  admitted 
by  the  pleadings ;  and  that  the  defendant  was  liable 
to  pay  the  whole  of  the  costs.  Needham  v.  Frazer, 
14  Law  J.  Rep.  (n.8.)  C.P.  256  ;  1  C.B.  815. 

Declaration  in  assumpsit  stating  that  an  action 
had  been  commenced,  and  was  depending,  by  the 
plaintifis  against  D,  to  recover  a  sum  of  money,  to 
wit,  83JL ;  that  the  said  D  was  arrested,  and  was 
then  in  custody  of  the  sheriff,  under  a  eapkut  duly 
issued  in  that  action,  and  indorsed  for  69/.,  that  costs 
had  been  incurred  in  the  said  action,  to  wit,  20/. ;  and 
that  thereupon,  in  consideration  that  the  plaintiflk,  at 
the  request  of  the  defendant,  would  discharge  the  said 
D  out  of  the  custody  of  the  sheriff,  as  to  the  said 
action,  the  defendant  promised  to  pay  to  the  plain- 
tifi  88iL  for  the  debt,  mterest,  costs,  and  charges  in 
the  said  action.  It  then  alleged  the  discharge  of  D, 
by  the  plaintiflb,  and  a  non-performance  of  the  de- 
fendants promise  in  not  paying  the  88/.  or  any  part 
thereof.  Plea,  that  D  was  arrested  and  detained  in 
custody,  as  alleged,  by  the  procurement  of  the 
plaintiA,  and  not  otherwise ;  and  that  there  was 
not,  at  the  time  of  commencing  the  said  action 
sgainst  him,  nor  during  the  prosecution  thereof,  nor 
at  the  time  of  arresting  him,  nor  during  any  part 
of  the  time  he  was  in  custody,  nor  at  the  time  of 
the  promise  of  the  defendant,  any  claim  or  demand 
or  eaute  tf  action  against  the  said  D,  in  respect 
whereof  the  plaintiffs  could  or  were  entitled  to  re- 
cover in  the  said  action  against  the  said  D  ;  that  the 
plaintiffs  did  not,  by  discnargingD,give  up  or  part 
^ith  any  avaUabk  remedy  against  him,  as  the  plain- 
tiffs, at  the  time  of  commencing  and  prosecuting 
the  said  action  against  him  and  of  his  arrest,  and 
of  the  defendant's  said  promise,  well  knew,  but 
which  the  defendant,  at  the  time  of  making  the  said 
promise,  did  not  know ;  that  the  said  writ,  the  ar- 
rest, and  detaining  in  custody,  and  the  proceedings 
in  the  said  action,  were  on  the  plaintiffs'  part  co/our- 


ahle  only,  and  were  not  procured,  commenced,  or 
prosecuted  by  the  plaintiffs  with  intent  to  try  any 
doubtful  question  of  law  or  fact : — Held,  first,  that 
the  declaration  was  good  on  general  demurrer,  the 
action  against  D  being  presumed  to  be  right,  and 
the  capias  to  have  lawfully  issued.  Secondly,  that 
the  plea  afforded  no  answer  to  the  action  ;  that  it  did 
not  shew  that  the  action  was  wrongfully  commenced ; 
that  the  arrest  was  illegal ;  or  that  the  plaintiffii 
were  responsible  for  keeping  D  in  custody.  Smith 
V.  Monteith,  14  Law  J.  Rep.  (k.s.)  Exch.  22 ;  IS  M. 
&  W.  427 ;  2  Dowl.  &  L.  P.O.  858. 

Trover  for  twenty  tons  weight  of  hay.  Plea,  that 
W  B  was  lawfully  possessed  as  of  his  own  property 
of  three  undivided  fourths  of  the  goods  and  chattels 
in  the  declaration  mentioned ;  tibat  W  B  being  so 
possessed  thereof  delivered  them  to  R,  to  be  by  him 
Kept  for  the  use  of  him,  W  B  ;  that  before  the  said 
time  when,  &c.,  R  delivered  them  to  the  plaintiff^ 
whereupon  the  defendant  at,  &c.,  as  the  servant  of 
W  B,  and  by  his  command,  seized  and  carried  away 
the  same.  Replication,  so  far  as  the  plea  relates 
to  seven  tons  weight  of  the  hay,  portion  of  the  goods 
and  chattels  in  the  declaration  mentioned,  that,  ad- 
mitting the  defendant  as  a  servant  .of  W  B,  and  by 
his  command,  converted  the  said  last-mentioned 
goods  and  chattels,  yet  that  W  B  was  not  possessed 
of  three  undivided  fourths  of  the  said  last- men- 
tioned goods  and  chattels,  and  so  far  as  the  plea  re- 
lates to  seven  tons  weight  of  hay,  other  portion  of 
the  g^ods  and  chattels  in  the  declaration  mentioned, 
that,  admitting  that  W  B  was  possessed,  &c.,  of  the 
goods  and  chattels  last  aforesaid,  yet  that  defend- 
ant of  his  own  wrong,  &c.,  converted  the  said  last- 
mentioned  g^ods  and  chattels.  On  special  demur- 
rer:— Held,  first,  that  the  plea  was  good  on  the 
authority  of  Morant  v.  Sign ;  secondly,  that  the 
replications  were  bad,  on  the  ground  that  the  words 
"  last-mentioned  goods  and  chattels"  meant  all  the 
goods  and  chattels  in  the  declaration  mentioned. 
Ashton  V.  Brevitt,  14  Law  J.  Rep.  (n.s.)  Exch. 
297 ;  14  M.  &  W.  106 ;  2  Dowl.  &  L.  P.C.  90S. 

To  the  second  and  third  counts  in  assumpsit  for 
money  had  and  received,  and  on  an  account  stated, 
the  defendant  pleaded,  "  as  to  the  second  and  third 
counts  of  the  declaration,  except  as  to  the  parcel  of 
the  monies  in  the  saitt  second  count  mentioned,  that 
he  never  did  promise  except  as  aforesaid,  in  manner 
and  form  as  in  the  said  second  and  third  counts 
alleged:" — Held,  on  special  demurrer,  that  the  plea 
was  ill.  JVilliamt  v.  Jarman,  14  Law  J.  Rep.  (n.s.) 
Exch.  156;  IS  M.  &  W.  128;  2  Dowl.  &  L.  P.C. 
212. 

(6)  Jmomtthtg  to  the  general  Issue, 

[See  Pickwood  v.  Neate,  (</)•] 

To  an  action  for  breach  of  a  warranty  of  a  horse, 
the  defendant  pleaded,  that  the  horse  was  sold  sub- 
ject to  a  certain  regulation,  known  and  mutually 
agreed  to  by  the  parties,  that  the  warranty  should 
remain  in  force  until  noon  of  the  day  after  the  sale, 
when  it  would  be  complete,  and  the  responsibility 
of  the  seller  would  terminate,  unless  a  notice  to  the 
contrary,  accompanied  by  a  certificate  of  a  veteri- 
nary surgeon,  should,  in  the  mean  time,  be  delivered 
at  a  certain  place,  and  that  such  notice  and  certi- 
ficate were  not  delivered  within  Ae  time  and  at  the 
place  mentioned: — Held,  that  the   plea  did   not 
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amount  to  the  general  issne.  Smart  y.  Hifie,  10 
Law  J.  Rep.  (n.8.)  Exch.  479 ;  8  M.  &  W.  728 ;  1 
DowLP.C.  (N.8.)60. 

A  declaration  stated,  that  it  was  agreed  that 
the  plaintiff  should  sell,  and  the  defendant  huy« 
a  certain  nieseuage,  farm,  and  lands  for  5s, ;  that 
the  defendant,  hefore  the  29th  of  Septemher  1842, 
should  pay  for  the  fixtures,  manurei  &c.  which 
should  he  left  on  the  29th  of  Septemher,  such  sums 
as  should  he  determined  on  hy  a  valuation,  in  case 
such  yaloation  should  he  made  on  or  before  the 
29th  of  September,  hut  if  not  so  made,  then  a  rea- 
sonable 6um.  Averment,  that  no  valuation  was 
made  on  the  29th  of  September,  and  that  the  fix- 
tures were  left  on  the  premises.  Breach,  non- 
payment tif  the  ceasonable  sum.  The  plea  set  out 
the  actual  agreement  between  the  parties,  as  fol- 
lows:— "That  the  said  agreement  in  the  declaration 
was  an  Agreement  by  wUch  the  plaintiff  agreed  to 
sell,  and  the  defendant  to  buy,  all  that  messuage, 
fatm,  and  lands,  as  the  same  were  comprised  in  a 
c^ttain  indenture  of  lease,  for  the  residue  of  &  term 
of  fburteenyeira ;  that  it  was  further  agreed,  that 
the  plaintii!^  on  receiving  St.,  and  such  sums  aa 
should  be  the  reasonable  value  of  the  fixtures,  &o., 
would  execute  an  assignment  of  the  indenture,  and 
that  upon  the  execution  of  such  assignment,  and 
payment  made  as  aforesaid,  the  defendant  should 
be  put  into  possession  Of  the  premises,  fixtures,  &c." 
Averment,  that  the  plaintiff  did  not,  nor  was  ready 
and  willing  to  execute  an  assignment  of  the  inden- 
ture, nor  aid  he,  nor  was  he  ready  and  willing  to 
put  the  defendant  into  possession  of  the  premises, 
fixtures,  &c, : — Held,  on  special  demurrer,  that  as 
the  pUa  qualified  the  contract  in  the  declaration,  it 
wtB  bad.  Its  amounting  to  non  assun\pait.  Kmsh  v. 
B^eese,  12  Law  J.  Rep.  (tt.a.)  Exch.  30$  ;  11  K.  & 
W.  S62  ;  2DowT.P.C.  (w.B.)  1015. 

To  a  declaration  in  assumpsit  against  two  defen- 
dants, A  and  B,  for  money  had  and  received,  a  plei^ 
that  the  defendant  A  had  heen  employed  as  the 
pmintlfi^'  attorney,  and  had  a  claim  on  the  jplarn- 
tifik  by  r^son  of  such  employment,  and  that  it  was 
thereupon  agree<A  that  A  and  B  should  be  jointly 
employed  as  attomSes  for  the  plaintifft,  and  should 
have  a  lien  of  all  monies  thai  they  should  receive 
to  the  use  of  the  plaintiA,  tO  the  amount  of  all 
dcfbts  due,  or  to  become  due,  to  A  solely,  or  to  A 
and  B^ointly,  in  respect  of  tne  employment  of  him 
antf  them  receptively,  and  apply  such  monies  i& 
paynfent  of  ^uch  de^ts,  axid  ^at,  in  pursuance  of 
this  agreem^t,  A  and  B  performed  wotk,  Sec,  as 
attomies  for  theplaintfift,  and  did  apply  the  money 
sued  for,  partjy  in  discharge  of  the  debt  due  to  A, 
and  ptirtly  in  discharge  of  the  debt  due  to  A  and  B, 
— ^Held  rod,  as  amounting  to  non  assumpsit  IVii- 
UtHM  V.  Fhm,  18  Law  J.  Rep.  (».&)  Q.B.  826  ; 
IDowl.  flrL.  P.C.  710. 

To  an  action  for  use  and  occupation,  a  plea  that 
the  plaintiff  held  under  a  laaae,  granted  by  A  B  for 
seventy-one  years,  and  demised  to  the  defendant 
fittth  year  to  yt*ar,  and  that,  aftet  the  causes  of 
aMon  aocnied,  aitd  hefort  the  commencement  of 
tlM-iuif/  A  B  re-entered,  under  a  proviso  for  re- 
enttY.Tjy  reason  of  breadies  of  covenant  committed 
by  the  plaintlir,  and  expelled  the  defendant,  is  bad, 
ekh«fr  as  amoutittng  to  non  assumpsit,  or  nunquetm 
mtkHMus,  if  applied  to  rent  accruing  since  the 


eviction ;  or  as  bong  no  answer,  if  applied  to  lent 
accruing  previously.  Sklby  v.  Browne,  14  Law  J. 
Rep.  <tf  a)  aB.  S07. 

(e)  lu  Ccrfetnon  aimd  jtvcidamee. 

Assumpsit  by  indonee  against  aoceptor  of  a  hSSL 
of  exchange,  and  on  an  jtoeonnt  stated.  Plea,  to 
both  counts,  that  the  acceptor  was  partner  with  one 
A  S  ;  that  they  carried  on  huaincss  in  London  1^ 
the  style  of  31  S  &  Ca,  and  at  fiio  undei  that  of 
S  &  M ;  that  the  defendant  carried  «o  the  bnsinctt 
in  London,  and  5  at  Bio ;  that  the  hill  was  made 
and  indorsed  at  Rio  hy  S  in  the  name  of  the  finn, 
fox  a  debt  due  to  the.  pl^intiflls  £rom  Uie  defendant 
and  S,  and.  incurred  by  themi  at  Rio  in  the  sane 
of  the  firm,  and  was  accepted  by  defendant  in  the 
name  of  the  firm;  that  after  the  making  of  the  hQl, 
the  firm  of  8  &  M  came  to  an  agrecaunt  with 
their,  creditors  at  Rao,  ■  according  to  the  laws  of 
Brazil,  which  was  signed  by  the  plaintiff  and  the 
other  crediton,  to  the  effect  that  the  liquidation  nf 
the  debts  of  the  firm  should  he  earned  on  imnaedi- 
ately^  &o. ;  and  that  the  holders  of  hilia,  drawn  bf 
S  8e  M  on  the  London  house  of  M  S  &  Co^  shoold 
be  considered  aa  creditors  for  cash  paid,  hut  iha 
respective  dividends  should  be  deposited  in  a  cer- 
tain bank^  until  presentation  of  protests  of  thdr 
bills  not  having  heen  paid;  but»  the  payment  in 
London  being  verified^  theae  reqaective  sums  as 
deposited  should  he  divided  amona  the  cR^toia; 
that  the  agreement  was  immediate^  acted  upon  si 
Rio ;  that  the  defendant  accepted  the  bill  in  Eng- 
land after  this  agreement,  and  in  ignorance  thgt  it 
had  taken  place ;  that  by  the  lawa  of  Bcaail  the 
said  agreement  operated  as  a  dischai^ge  and  rdeass 
of  the  debt^  as  to  which  the  hill  of  exchange  was 
drawn.  Replication,  d:  ti^/iirid /-^Heild,  on  di- 
murrer  to  the  replication,  that  the  plea  waa  had  aa 
to  the  first  count  at  all  eventa,  inaamach  aa  it  did 
not  appear  from  it  that  the  crediton  aft  Rio  in- 
tended to  discharge  the  London  house,  and,  oooae- 
quently,  that  the  defendant  waa  discharged*fith«r  'kj 
Uie  law  of  Braeil  or  by  the  terms  of  the  agreement 

Sembte—ThaX^  if  the  plea  had  been  good,  it  woeU 
have  operated  by  way  of  discharge*  not  ezcuaa,  aad 
the  replication  would  have  been  bad.  Biurik§  v. 
ManUm,  18  Law  J.  Rep.  (11.8.)  Q.B.  61 ;  i  a.B.  2^. 

In  an  action  on  the  case  against  two  defendanli^ 
the  declaration  alleged,  that  the  de£mdants,  with 
other  persons,  to  the  plaintiff  unknown,  malicionsly 
did  conspire  together,  to  prevent  the  plaintiff  from 
performing  as  an  actor ;  that  the  defiendants,  in  pur- 
suance of  such  conspiracy,  hired  certain  persona  to 
attend,  and  they  did  attend  accordingly,  to  hisa  aad 
hoot  the  plaintiff  during  his  performance  as  aa 
actor ;  and  that  the  4^endanta»  while  the  pUinliff 
was  performing  as  such  actor,  ^d,  in  pursuance  cf 
the  said  conspiracy,  with  the  persons  so  hired,  hiss 
hoot,  &c.  at  Uie  pfaintifl^  and  make  a  great  oatcry 
against  him,  in  consequence  of  which  the  pUintiS 
was  compelled  to  desist  from  the  performance.  The 
defendants  pletfded  not  guilty,  and  as  to  so  mochof 
the  grievances  as  related  to  the  hiasing*  hooting,  &a, 
and  making  an  outcry  againat  the  plaintiff  a  jasti- 
fication  on  the  ground  that  the  plamtiff  waa  a  com- 
mon libeller  :->-Held,  on  special  demurrer,  diat  the 
plea  was  bad,  as  heinff  in  confession  and  avoidanes 
of  a  part  only  of  the  charge  in  the.dedaratioo,  and 
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jnstifyiiigi  not  the  conspiracy  alleged,  but  only  an 
overt  act  of  that  conspiracy.  Gregory  v.  the  Duke 
of  Brunswick,  13  Law  J.  Rep.  (n.s.)  C.P.  34;  7  M. 
&6.511. 

(d)  DupiicUy  in. 

Debt  for  work  and  labour,  and  goods  sold  and 
delirered.  Plea,  as  to  the  sum  of  IR  3s,  6d., 
parcel,  &c.,  that  the  plaintiff  drew  a  bill  for  the 
amoant  on  the  defendant,  which  the  defendant  ac- 
cepted; and  that  the  plaintiff  indorsed  it,  on  good 
consideration,  to  C  B,  who  was  the  holder  of  the  bill 
when  the  action  commenced :  that  when  the  bill 
became  due,  the  defendant  paid  C  B  5/.,  in  discharge 
of  an  equal  sum,  parcel  of  the  amount  of  the  bill; 
and  that  for  the  recovery  of  the  residue  the  said  C  B 
commenced  an  action  against  the  defendant,  which 
is  now  pending : — Held  bad,  on  special  demurrer, 
for  duplicity.  IVnght  v.  Watts,  11  Law  J.  Rep. 
'  (n.8.)Q.B.  1^8:  3Q.B.89. 

The  declaration  stated,  that  in  consideration  that 
the  plaintiff  would  procure  the  release  of  RS  from 
custody,  the  defendant  would  pay  the  plaintiff 500^, 
and  averred  that  he  did  procure  the  release  of  R  S, 
and  that  the  plaintiff  had  not  paid  the  said  sum. 
Plea,  that  R  S  was  a  member  of  the  House  of  Com- 
mons, and  that  the  procurement  of  his  release  was 
only  on  the  ground  of  his  being  as  such  member 
privileged  from  arrest ;  that  before  the  commence- 
ment of  the  suit  the  privilege  of  RS  ceased,  and  he 
became  liable  to  be  taken  in  execution  by  the  plain- 
tiff; that  the  defendant's  promise  was  to  answer  for 
the  debt  of  another,  and  that  there  was  no  note  in 
writing  within  the  Statute  of  Frauds : — Held,  that 
the  plea  was  double,  and  contained  an  argumenta- 
tive denial  that  the  plaintiff  had  procured  the  dis- 
charge of  R  S.  Butcher  ▼.  Stewart,  1 1  Law  J.  Rep. 
(k.8.)  Exch.  182;  9  M.  &  W.  405;  1  Dowl.  P.C. 
(n.s.)  620. 

A  declaration  stated,  that  the  defendant  was  "  ap- 
pointed and  continued  until,"  8rc.  deputy  to  the 
sheriff;  the  plea  traversed  that  the  sheriff  did 
'^depute,  appoint,  and  proclaim"  the  defendant  one 
of  his  deputies,  and  that  he  was  not  at  the  time 
when,  &c  one  of  such  deputies : — Held,  bad,  for 
dnplicity.  Bowdon  v.  Hall,  12  Law  J.  Rep.  (n.s.) 
Q.B.  362;  4aB.840. 

A  declaration  in  case  stated  that  the  defendant  was 
the  agent  of  the  plaintiff  and  P,  for  managing  a 
plantation  in  the  island  of  St  Christopher;  that  the 
plaintiff  resided  in  England;  that  the  plaintiff  and 
P  were  beneficially  interested  in  the  above  estate  in 
undivided  moieties,  and  that  the  defendant  was 
authorized  by  the  plaintiff  and  P  to  draw  bills  in 
their  joint  names  for  the  payment  of  monies  owing 
by  them  in  respect  of  supplies  and  necessaries  for 
the  estate,  and  the  necessary  expenses  incurred  in 
its  management;  that  certain  demands  had  been 
made  by  persons  in  the  island  upon  P,  for  the  pay- 
ment of  debts  due  from  her,  for  necessaries  sup- 
plied for  the  benefit  of  the  estate  before  the  defen- 
dant's appointment  as  agent,  and  for  which,  as  the 
defendant  knew,  the  plaintiff  was  not  liable.  Breach, 
that  the  defendant,  in  violation  of  his  duty,  and 
without  the  knowledge  or  consent  of  the  plaintiff, 
and  for  the  purpose  only  of  providing  funds  to 
satisfy  the  debts  so  owing  by  P,  drew  a  bill  in  the 
joint  names  of  the  plaintiff  and  P,  which  was 
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refused  acceptance,  and  on  which  the  plaintiff  and 
P  were  sued  to  judgment  by  the  holder  in  the 
Court  of  Queen's  Bench  in  St  Christopher,  and 
to  satisfy  which  judgment  their  estate  was  sold. 
Pleas,  that  the  said  necessaries,  in  respect  of 
which  the  said  hill  was  drawn,  were  provided  for 
the  benefit,  as  well  of  the  rights  and  interests  of  the 
plaintiff,  as  of  P  in  the  said  estate,  while  they  were 
jointly  interested  therein,  as  in  the  declaration  men- 
tioned, and  for  their  joint  benefit,  and  that  as  well 
the  rights  and  interests  of  the  plaintiff  as  of  P,  in 
the  estate,  were,  according  to  the  laws  of  the  island, 
liable  to  the  payment  of  that  debt ;  and  that  the  de- 
fendant, by  the  authority  and  with  the  leave  and 
licence  of  the  plaintiff  and  P,  drew  the  said  bill: — 
Held,  on  special  demurrer,  that  the  plea  was  bad, 
for  duplicity. — Held,  also,  that  the  first  part  of  the 
ptea  amounted  to  not  guilty,  inasmuch  as  in  effect 
It  denied  the  wrongful  act  alleged  in  the  declaration, 
viz.,  the  drawing  of  a  bill  for  a  purpose  for  which 
the  defendant  had  no  right  under  his  authority  to 
draw  it     Pickwood  v.  Neate,  10  M.  &  W.  206. 

To  a  declaration  by  the  plaintiff,  as  drawer, 
against  the  defendant,  as  the  acceptor  of  certain 
bills  of  exchange,  a  plea  setting  up  that  the  plain- 
tiff had  been  four  times  bankrupt,  and  twice  insol- 
vent, and  that  his  estate  had  never  realized  I5s,  in 
the  pound: — Held,  bad  for  duplicity,  the  plea  not 
shewing  upon  which  of  the  commissions  or  in- 
solvencies the  defendant  relied,  and  each  of  them 
being  a  complete  answer  to  the  action.  Alexander 
y.  Townley,  12  Law  J.  Rep.  (n.s.)  C.P.  201  ;  5 
M.  &  G.  300 ;  2  Dowl.  P.a  (n.s.)  886. 

To  an  action  by  the  indorsee  against  the  acceptor 
of  a  bill  of  exchange,  the  defendant  pleaded, 
fourthly,  that  there  was  no  consideration  for  her 
acceptance  of  the  bill ;  that  it  was  delivered  to  J  & 
C  S,  for  the  special  purpose  of  its  being  taken  care 
of  by  them  for  the  defendant,  and  that  J  &  C  S,  in 
violation  of  good  faith,  and  contrary  to  the  special 
purpose,  fraudulently,  and  with  intent  to  defraud 
the  defendant,  negotiated  and  delivered  the  bill  to 
the  plaintiff,  and  that  the  plaintiff,  at  the  time  of 
the  delivery,  had  noHce  of  the  premises,  and  well 
knew  that  J  &  C  S  had  no  authority  to  part  with 
the  bill  on  their  own  account ;  and  that  there  was 
no  consideration  given  for  the  indorsement  to  the 
plaintiff: — Held,  that  this  plea  was  bad,  for  dupli- 
city. Leaf '7.  Robson,  14  Law  J.  Rep.  (N.s.)  Exch. 
129 ;  18  M.  &  W.  651 ;  2  Dowl.  &  L.  P.C.  646. 

In  assumpsit  for  a  solicitor's  bill,  a  plea  that  the 
plaintiff  was  not  admitted  and  inrolled,  nor  qualified, 
nor  authorized  to  practise  as  a  solicitor  at  the  time 
of  the  accruing  of  the  cause  of  action,  held  had  for 
duplicity,  as  other  causes  of  disqualification  might 
have  been  involved,  and  should  have  been  alleged 
to  have  existed  at  the  time  of  the  doing  of  the  work. 
mUiams  v.  Jones,  1  G.  &  D.  649. 

(e)  Argumentativeness, 

To  an  action  of  trover  against  a  sheriff  for  taking 
the  goods  of  ths  plaintiff,  the  defendant  pleaded 
that  one  A  B  fraudulently  and  collusively  gave  the 
plaintiff  possession  of  the  goods  under  colour  of  a 
feigned  and  fraudulent  alienation  from  him  to  the 
plaintiff,  for  the  purpose  of  delaying  A  B's  creditors 
contrary  to  the  statute ;  and  the  plaintiff  being  so 
in  possession,  the  defendant  seized  them  under  a 
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writ  4>(fi.  /».,  previously  delivered  to  him  to  W  «x* 
eouted : — ^Held  bad  on  special  domurreit}  aa  being 
an  argumentative  plea  that  tbe  plaaQtiff  waa  not 
possessed.  Howarth  v.  Tolknacke,  11  Law  J.  Rep^ 
(N.s.)  C.P.  815 :  4H.  &  0,427  ;  5  S«.  <N.9w)  ^29. 

To  an  aotiou  of  trover  for;  goods  by  the  assignees 
of  a  bankrupt)  the  defendants  pleaded,  that  after 
the  baokruptoyi  ai»d  before  the  fiat^  th^  plaintifis^ 
as  assigDees,  by  reasou  of  the  relation  of  their  title 
10  the  time  of  the  banknipitGyp  wese  the  own^ra  of 
the  goods^  aud  that  t^e  dofeodaats  seised  the  gioodi 
under  a  bond  fide  executioOy  without  notioo  of  any 
prior  act  of  bankruptcy.  ^mhU-^^it  Parker  B^ 
that  such  a  plea  is  bad,  as  amounting  to  an  argii*- 
meutative  deiusl  of  the  title  of  the  aasigneee*  Tur- 
qwm4  V.  ffwotrey,  U  Law  J.  Rep.  {va,)  ^oh. 
294?  9M.&W,727, 

In  an  action  for  seducing  M  A»  the  daughter  aqd 
servant  of  the  plaindfl^ — Held,  that  a  p3ka  that 
M  A  was  net  the  servant  of  the  plaiutifi^  was  not  an 
^argumentative  plea  of  uot  guilty,  but »  good  plea. 
Tm-enoB  v.  Oifr^iu,  13  Law  J.  Aep,  (k.s*)  Q,S. 
36 ;  5  as.  297. 

(/)  Accord  and  Satis/action, 

Assumpsit  for  a  breach  of  contract  iu  not  retum- 
iag  to  the  plaintiJOT  certain  promisaory  notett*  Plen* 
that  the  defeudauty  after  breach,  delivered  to  the 
.plaintiff,  at  hie  request^  and  **/or  and.tm  aocaunt  iff 
the  said  notes,. and  of  the  promise  and  damage*  iu 
reep^ct  thereof/'  aa  order  iu  writing  directed  t«  Jl, 
in  whose  hands  the  notes  then  were,  wherQby  the 
defendant  requeated  B  to  deliver  to  the.  plaintiff  the 
flaiid  notes ;  that  the  plaiatifi  took  the  order  Jar  nnd 
m  ttccoimt  ^the  aoteat  mid  of  the  said  promise  and 
damages  i  that  B  was  alwaya  r^ady  to  deliver  this 
aiotea  to  the  plaintiff,  ^upon  the  onier  being  pre- 
sented  to  him,  but  that  the  plaintiff  did  not  present 
the  same  within  a  reasonable  time,  but  kept  the 
order,  without  making  any  application  to  B  for  the 
notes,  until  the  same  were^  without  any  default  of 
the  defendant,  feloniously  stolen  from  the  possession 
of  B : — Held,  on  speoiid  demurrer^  a  had  pka  of 
accord  and  aatisfactloD.  Grigitht  v.  Owen,  13  Law 
i.  Eens(N.8.)  £xoh.  345 ;  13 M.  &  W.  68 ;  2  Dowl 
&L.  P.C.  190. 

A  plea  stated  that  the  defendants,  to  wit,  on  a 
given  day,  at  the  request  of  the  plaintiff,  delivered 
to  K,,for  the  plainti^  certain  specified  goods,  and 
**  it  was  thoBi  to  wit,  on  the  day  and  year  aforesaid^ 
and. before  the  oommeneeinent  of  the  suit,  in  oon- 
eideration  thereof,  agreed  between  the  plaintiff  awl 
defendant,  that  the  plaintiff  should  accept  titem  in 
satisfaction"  of  the  claim  in  the  declaration  and  all 
damages,  &c.  "  And  the  plaintiff  did  then  accept 
euoh  deliveTy  in  full  satisfaction  and  discharge"  of 
the  claim  and  damages : — Held,  upon  special  de- 
murrer, that  the  word  "then"  was  ambiguoa^  and 
inasmuch  as  it  might  mean  that  the  agreement  was 
made  subsequently  to  the  delivery,  the  plea  was 
bad.  Siead  v.  Foyer,  14  Law  J.  lUp.  (N.a.)  Q.P. 
251;  1C.B.782. 

(g)  Puts  darrein  conHnuance, 

To  an  action  for  goods  sold,  the  defendant,  by  a 
plea  of  the  10th  of  Februarv  1843,  pleaded  puie 
darrein  cwHtmance,  that  the  plaintiffs  were  found  to 
be  bankrupts  on  the  IJkh  of  January  1843»  and 


tlftervford*  the  olfioial  assignee  waa  apposed,  and 
that  after  the  last  pleading  in  this  causey  and  within 
e^t  days  pow  last  pa«t,  to  wit,  on  the  2nd  of  f  eb- 
ruary  1843,  the  creditors*  assignees  were  ohosen; 
~-Held.  on  special  demurrer,  that  the  plea  was  had, 
aa  it  did  not  appear  that  the  right  of  action,  which 
yeeted  in  t^e  oS^ial  aasifioee  by  the  5  &  6  VicL 
Ob  122f  8*  49,  wa^  not  tcaBsferred  to  him  krfore  the 
^ight  days  neiU  preceding  the  ple«,  Dunn  v»  HiUt 
12LawJ.  B.eiiu(ii.n.)£xch.<3iai  llM.&W.470i 
2  Dowl.  P.Ci  (n^O  10^2^ 

(A}  Commencemenl  and  Conehui&n, 

I>ebt  in  2O0iiL  for  work  and  labour,  and  in  like 
sums  formoue(^  paid*  and  upon  an  afscountatatal 
Plea,  an  to  th»  sum  of  17(  64L  ^,  paroe^  Im^  ihat 
before  the  oommenoement  of  the  anit,  the  plaiatif 
waa  indebted  to  the  de£endai^  in  SOi^  lor  non^ 
had  and  received,  and  for  money  due  upea  an  ao* 
count  stated^ which  thedefendnntoibred  to  tet^; 
a  like  plen  of  pigment  as  to  the  s«(a  oi  2L  lUs 
Other  paorqel,  &e^:^Held«  -on  speidid  4fHP«>«K 
that  the  plea  wan  good,  withont  the  formdl  omb- 
menoement  of  aoikmm  fif%  or  eonqlodlnf  vi|h  a 
prayer  of  judgment    RaUm  v«  J}aide9^  10  l^wi. 

iup.  (tf.n.)  aa.  18$  i  1  aa406. 

A  plea*  introduieing  uew  ae^tlTQ  vMtU^^Mlb 
need  not  oonclude  wilA  a  verificat»o|i« 

To  aa  aotien  oC  aasiwRpait  for  verk  and  Uhmv 
^  an  attorney,  the  de&ndimt  pleaded  mm  mmm^ 
sU  infra  4ex  onnMs  tnd  oondluded  with  m  pinf «r  ef 
Judgment,  ontitting  the.  v^i^«tian.  Qn  igettf 
demurrer,  held*  a  good  plea.  Badtnbmm  ^  ^^ 
10  Law  J.  Bep.  (».».)  £xoh»  27 :  7  H.  &  W«  BT^i, 

The  plaintiff  declared  against  U^  dcfrndwitts 
adn»inifUMrKX  with  the  wiU  annexed  •£  £  W,4»- 
qeased.  The  deibndnat  pleaded  that  **  sih^  in  mt, 
nor  ever  hatKbeen  admlniatFiitrtic,  Stn.  mod^f&rm^^ 
concluding  with  a  verification.  On  special  ikvnifnsi; 
it  waa  hdd  Uiat  the  plea  need  not  con^udn  ti^the 
oovntry,  as  it  merely  denied  that  tlio  defi9ndnnl«fer 
was  administraitri]^  or  liable  as  sufii. 

The  Court  of  Queen's  Benoh  harinfl^  #ven  jnd|g- 
ment  that  the  writ  be  quaahed,  the  Court  «C  esm 
xeveised  that  judgmenti  and  gave  judgfOMnt^h^^ 
plaintiff  take  nothing  by  hia  writ*  and  the  dofnujiwir 
go  thereof  without  day,  as  the  plea  van  in  bacspd 
not  in  abatement*  SetO^  v.  WeAtd^  14  Law  4,  H^ 
(N.a.)a.B.359. 

(C)  GsirsBAi*  JaauB» 
(0)  OengfaUy, 

The  illegality  of  the  contractt  though  ^he«iinp9 
the  plaintiff's  own  caae^  and  not  biy  evideiften  of  the 
defendant,  will  iiimiah  no  defence  under  the  gencinl 
issuer  in  debtor  assnmpait,  but  it  muat  be  speoMRf 
pleaded.  F«J«iojciir«v.,J&ayeooAt  L0l4«wLB4^<«m} 
O-B.  177;  2  0^.108, 

The  dcfeadant,  vmder  the  pleik  of  non  sswmpsit 
to  an  account  atAted»  asi^  provo  that  nnsJiftp 
existed  in  en  aooount  which  he  bad  p|wno«s^id- 
nutted  to  be  oorreot  ThmM  v.  Hnmkee,  lA  Lnm4' 
B«p.  (N.a.)  Bxeh.  24at  &M.  &  W»  liO;  9  JOewl 
P.C.  801, 

In  an  action  of  debt  fox  naa  and  oocupaticii.  the 
defendant  may  shew,  under  "  nevey  indebted,'*  thet 
bofoie  tho  rent  nought  to  be  lecoTtped 
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due,  the  hoMhig'  bad  been  determined  by  M  Sfree- 
ment  betwem  the  parties.  A  tpeefal  plea  in  not 
neeeeaary.  WaMngton  t.  Bttrtkm^  10  Law  J.  Rep. 
(ir.8.)  a.B.  25S. 

In  ease  fbr  mal!eio««Iy,  and  witbout  probable 
eattse,  proevring  a  iiat  in  bankroptDy  to  be  ieeued 
against  tbe  pluntiff,  the  deelaratioii  at^rred,  **  that 
SQcb  proceedings  were  tbereopim  had,  that  afte^ 
wardsj  to  wit,  fte.,  it  was  duly  ordered,  to  wit,  by 
the  CouK  of  Review,  then  having  oempetfent  power 
and  authority  in  that  behalf,  that  theaaid  iiatsho%ild 
be,  and  the  same  then  was,  rescinded  and  annulled, 
and  the  proceedings  in  the  said  fiat  were  thereupon 
Aen  wholly  ended  s^  defemiiiiei.'^  The  defen- 
dant pleaded  not  guilty: — ^HeM,  that- such  plea 
merely  'pvt  itt  issue  the  'causing  tihe  fa/k  to  bo  issued, 
and  n«t  the  teschiding  and  aniralHng  of  the  -flat, 
nfiieh,  «#  BO  issue  was  token  upon  it,  was  admitted 
«tMki  the  record* 

Held,  alsO)  that  the  averment  as  to  the  veseiMKng, 
ittBulUng,  and  determination  of  the  6at,  was  sutR- 
cieM  after  retdiet    AtkimMt  t.  JUleigkt  1 1  Law  J. 

OooAi  *eld  OH  a  vommet  4br  Mudy  tnoney  weft 
lellve¥0l'  ae  the  defendant^  botise^  and  pidd  fbr  by 
him  ten  minutes  after*  ^Ske  d^ivery  t^^Held,  4n  tm 
4MSon  #r#sbtf»rgoodtf  sold  sHd  delivered,  thatthis 
payment  might  be  pMvednnfdef  fiwi^sM  tmde^iatta, 
fnaiaiu^'  as  the  goods  hiring  been,  In  fiMt,  paid 
fbroH  dteWveiy,  no  debt  ever  eatfisted  between  the 
ptH^SUsi  Bmtiey  Y.  Bttmwtiy  It  Iisw  J.  Rep^  (n.s.) 
Sxeb.211;  9M.ft  W.812;  lD«wl.P.C.(ir.s.)#M. 

%i  an  «etlM  on  the  ease  for  erecting  a  eesspool, 
whlnralby  the  water  in  th«  plaintalTs  well  was  cou- 
taMiMlO#)  the  plea  <yf  not  guilty  puts  in  issue  the 
etfeetlbn)of  theeesBpool,  «nd  aSsothe  oontaminMion 
flf  the  %Miter.  Nc¥Um  r.  Sekti^/Mtlt  1  i  Law  J.  Rra. 
(».«.)  Biceli.  •W ;  9  M. «  W.  MS ;  1  Bowl.  P.O. 

''  iRiel^  a  plaintiff  repfiea  to  a  plea  of  set-off  that 
^lie  Wm  net,  nor  $s^  indebted  to  the  defendant  in 
manner  and  form,**  he  is  at  Itbefty  to  give  evidence 
of  paym«Mit  to  so^povt  tbe  Yeplieattoii.  Uar^y  v. 
IMNMfr/19  Law  J.Rc)».  fir.s.)  Q.1I.  185. 

In  on  a«li«D  fbr  dftnMge  tb  goods,  against  a  oais 
'rietr  fbr  hire,  t%«  defendant  cannot,  under  the  plea 
of  nM  gttilty  shew  that  the  statement  of  the  plain* 
tf^t-  ^  to  the  weight  of  tho  goods^  at  <he  time  of 
hiring  the  van  in  which  they  were  convoyed,  induced 
him,  the  defendant,  to  send  a  van  unequal  to  carry 
them,  such  del^net  admitting  that  tbe  insufficiency 
of  the  van  caused  the  accident.  Webb  v.  Pai^e,  12 
Law  J.  Rep.  (n.s.)  C.P.  327  ;  6  Sc.  (k.s.)  961  ; 
f'DVWl.  ft:L.P.C.  ML 

'  Ih  an  action  isf  trespass  for  taking  goods  in  exto- 
tfitimx  under  a  judgment,  whloh  has  been  set  aside 
foftiMgularity,  evidence  is  not  admissible^  under 
th^  plea' Of  not  'guilty,  to  shew  tet  sinoo  action 
brought  the  proceeds  of  the  ekeoution  hav«  bean 

rid'over  to  the  pMiltiff.  JtaMC/^r.  IMrkt  19  Law 
lCep.(iv.s.>aB.3(ll';  #aB.  174, 
lly  a  deed  entered  Into  between  the  plaintiff,  the 
^efendsMts,  and  other  ptrties,  the  plaintiff  assigned 
Wthb'defMdanta  tt  debt  dne  to  the  plaintiff  (rs- 
snecting  which  a  suit  was  then  depending),  upon 
trhat;  first,  to  pay  costtf  and  charges;  secondly,  to 
piiy  a  baalting  company  a  sura  not  exceeding  6001. ; 
thir<n^,  to>  pay  tiiO  siiiflus»  if  any,  to  the  pMntlff. 


Under  thds  deed  a  sum  of  T58&  had  been  Mceivod 
by  the  defendants  shortly-  befbre  the  action  was 
brought,  but  there  had  been  no  account  staled.  Hie 
plaintiff  having  declared  in  debt  Ibr  money  had  and 
received,  to  whieb  thedefendMits  pleaded  never  in* 
deHed,---ileld,  first,  that  money  had  and  rtoelved 
would  not  lie  against  the  defendants,  as  the  trust 
was  still  opeti  {  secondly,  that  the  action,  if  biwnn^t, 
should  have  been  npon  the  deed ;  thirdly,  that  ns 
the  deed  was  the  foundation  of  the  octien,  the  de- 
^mdants,  «nder  the  plea  of  never  indebMd,  mighft 
set  up  the  deedi.  Edwards  v.  BateB^  1^  Law  J.  R^p. 
<!i.8.)C.P.16d;  8  Se. (n.s.) 484;  2  Dowl.  fr  L.  P.O. 
299. 

In  on  action  on  a  policy  of  Insurance  on  a  ship, 
for  a  loss  by  capture,  a  material  stipulation  con^ 
temporaneously  agreed  to  by  the  partis*,  though  by 
a  Separate  slip,  is  admissible  under  non  assnmpeit; 
mHieri  if  it  were  an  t^ter  stlpttlation  t*  vliry  the 
torms^  of  the  original  polloy,  by  substituting  a  dif- 
fbrent  deiinilion  of  espture.  jfieath  v.  Durmtf  IS 
Law  J.  Rep.  (K.S.)  Exeh.  96;  12  M.  &  W.  43^; 
lDowl.&L.P.C.671. 

In  a  declaration  stating,  that  the  defendant  was 
possessed  of  a  ship,  which  by  the  carelesaness,  &c. 
of  hi«  iervonttt  ran  foul  of  and  daafMtged  the  phun- 
Cif&^  ship,  tbe  plea  of  not  guilty  admits  that  tke 
defendant  was  posssssed  of  ths  ship,  and  onW  deniib 
thattfae  injury  was  occasioned  by  the  earslessneoi, 
ftc.  of  his  servants.  Dm^otd  v.  TrolflM,  19  lartf 
Jt.  Rep.  (N.B.)  Sxoh.  124 ;  12M.  &  W.  iI29 ;  1  DowL 
&L.P.C.6^. 

If  the  jury,  in  an  action  of  -debt  for  goods  sold 
and  delivered,  find  that  there  boo  been  a  aale,  it  k 
not  open  ts'  tliem,  on  nuM^wiai  iMdeMfolitf,  to  find  a 
vttdiot  -for  the  defendant,  on  the  ground  timt  it  won 
a  ready  money  transactSon .  Llitl9tkild  r.  Baid^  14 
Law  J»  Rep.  (K.fl.)  Q.B.  866. 

In  an  action  for  use  and  occupation,  a  defoioe 
that  the  defendant  had  paid  tho  rent  to  a  third  party, 
who  had  recovered  judgment  by  default  in  on  eject- 
ment, and  had  given  notice  to  the  defendant  to  pay 
tha  venito  him,  vindor  a  tbrsat  of  turning  him  ont 
4»l  poesession,  must  be  specially  pleaded  as  to  the 
r«ttt  duo  at  the  time  of  the  notion.  Neipp^  ^, 
HarUy,  14  Law  J.  Rep.  (ii.s.)  Q.B.  242. 

The  plea  of  not  gttilty  in  an  aotion  on  the  ease 
for  a  dMoitfUl  represeivtation  of  the  vnlue  of  a  busfc- 
nsaa,  puts  in  issue  both  the  representation  and  the 
deeoit,  nnlesi  the  representation  is  slated  in  the 
ittdneenMnt  of  the  deolaration.  Mummery  ▼.  Paid, 
14  Law  J.  Rep.  (M.n. )  C.P.  9 ;  1  C.B.  816 ;  2  Dowl.  ft 
L.  P.€.  563. 

^htods  sold  on  a  ready-money  contract  were  paid 
for  by  defendant  within  ten  minutes  after  their 
delivery  at  his  house  :—IieIdf  that  tbe  payment 
might  be  given  in  evidence,  under  a  plea  of  moi- 
^wosi  imdebUaiMt,  Bueeey  v.  Betmett,  1  Dowl.  P.G. 
(N.s.)  64d. 

A  plea  of  MM  cepU  in  replevin  doea  not  put  tile 
plaintiff  to  ptnof  of  property.  tUiver  v.  KmM^gi, 
2  M.  &  R.  644. 

In  assumpsit  against  an  attorney  for  negligence, 
the  fact  of  his  having  been  retained  as  an  attorney 
is  put  in  issue  by  the  plea  of  non  essnmpsltL  JUUs 
v.  GmrdMT,  1  Car.  &  K.  664. 

The  defbndont  vp(dc«  to  the  plaiBtifi^s  mistnts 
words  Ohacging  the  plaintiff  with  IrvegnUoyty  in 


532 


PLEADING,  AT  LAW— (RBPUCAtioH). 


her  eonduot  as  a  Bervant  girl,  ia  consequence  of 
which  the  plaintiff  lost  her  place.  The  only  plea 
upon  the  record  was  not  guilty.  It  was  held  that 
the  defendant  might,  nnder  that  plea,  disprove 
malioein  the  TarioiMmedioda  by  which  it  is  usually 
disproved;  yet  that  he  wias  estopped  Irom  giving 
evidence  of  the  truth  of  the  facts  as  rebutting  the 
malice,  because  he  had  not  pleaded  that  the  facts 
were  true. 

Tfaou^  in  sBch  case  the  absence  of  the  proof  of 
special  damage  (that  the  plaintiff  thereby  lost'  her 
place),  caaset  afifact  the  verdict,  yet  the  jury  may 
consider  it  in  assesring  damages.  JtaisMry  v.  IF»66, 
Car.  &  M.  104. 

(6)  By.  ^atuU,     ' 

The  law  relating  to,  amended  by  11  &  6  Viot  «*  97 ; 
20  Law  J.  Stat  App.  iv. 

The  Gobrt  will  notaHow  the  plea  of  the  geneial 
inuB  '*by  statute,"  to  be  pleaded  together  with 
special  plea&  L^^  v«  Boyd^  10  Law  J.  B»p. 
(v.s.)  G.P.  19;  1 M.  fir  O. a98. 

The  rule  of  Trinity  term,  1  Yiet,  with  respsot  to 
the  insertion  ef  the  words  <*  by  statute^ '*  i«  the  aear- 
gia  of  a  plea  of  the  general  ksoe,  is  not  in  cantea<- 
vention  of  the  pcovito  ill  3  ft  4  WilL  4i.  e.  42.  d  1. 
And  where  a  defendant  pleads  the  general  issue 
only,  without  inserting  Aose  words,  he  caainot  at  the 
tniJ  be  allowed  to  shew  that  he  aotsd  in  the  exeeu- 
iioD  of  anyiactof  psriiamsnti  AtrlJMbfMiv  v.  Cm- 
Ur*  10  Lastf  J.  Rep.  <N.aj)  OiP.  257; 

The  defendant  having  pleaded  a  |rfe&"by  sta- 
tats,'*  the  Coartf  on  an  affidavit  that  the  phuiritiff 
was  unable  to  disccnrev  the  statute  allnded  to,  eom- 
pellsd  tlie  stofendant  to.  name  the  statute,  on  psiin  of 
having  the  words  ^*  by  statute*'  struck  out  of  the 
margin  of  Ite  fdea.  Cby  v.  Pmrtwktr^  10  Law  J.  Rsp. 
(K.8.)  £zch.  262 ;  8  M.  ft  W.  dl2 ;  9  Dowl.  PX^. 
770. 

(D)  Replicatiok. 

Trowr  by  the  assignees  of  a  bsi^mpt ;  plea;  a 
loan  of  money  on  the  goods  in  question?  vepiHeation, 
that  it  was  cormptly,  and  **  against  the  form  of  ^the 
statute  in  such  case  made  and  provided,*^  agreed 
between  the  defendant  and  the  bankrupt,  that  the 
banknipt  should  pay  the  defendant  mrore  than  tl, 
per  eent.  for  the  loan.  &peois3  demurrer,  on  the 
gpround  thsct  the  repKcatSon  ought  to  have  shewn, 
either  that  the  contract  waa  made  before  the  psssitag 
of  the  3  ft  4  Viet  o.  37,  or  that  it  was  not  proleoled 
by  that  statute :— Held,  that  the  replication  Was 
bad.  TVrgiKusi  v.  Mtmdm^  10  Law  J.  Rep.  (v.8.) 
£zch.]96;  7M.ftW.£04}  9  Dowl.  P.O.  262. 

Trespass  for  breaking  and  entering  tibe  plain- 
tiffs house,  and  seieing  his  goods.  Plea,  tihat  the 
defondaoA  brought  an  action  against  the  piaSntif^ 
which  was  referred  to  arbitration,  by  an  agretsment 
afterwards  made  a  mle  of  court  {  that  the  arbitra- 
tor ownrdsd  a  certain  sum  to  be  due  to  the  dsfisn- 
dant,  and  ordered  the  plaintiff  to  pay  it  en  a  Certain 
day,  which  he  refusmg  to  do,  the  defendant  issiked 
a  writ  of/,  /a.,  and  levied  on  the  plaintiffs  goods. 
Replication,  that  by  n  ntle-of  court,  it  was  ordered, 
that  the  said  writ  should  be  set  aside  for  irregula- 
rity. Rejoinder  (by  way  of  estoppel,)  that,  after 
the  making^  that  mle  of  oourty  the  pUnntiff  ruled 


the  sheriff  to  return  the  writ  oSjSeti  fada$:^liMt 
on  special  demurrer,  first,  that  the  repliestioB  vas, 
primd  facitf  a  good  answer  to  the  plea,  wkbottt 
averring  that  the  rule  of  court  had  been  acted  npes; 
secondly,  that  the  plaintiff  by  ruling  the  sheriff  to 
return  the  writ,  was  not  estopped  from  shewing  that 
it  was  set  aside  ;  linaamuch  aa,  though  bad  as  re- 
garded the  party  suing  it  out,  it  might  stiJl  be  good 
as  rsgarded  the  aheri£  and  that  the  6UBg  of  rMocd 
did  not  affirm  tlie  existence  of  a  void  writ;  there- 
fore, that  the  rejoioder  was  bad;  thirdly, that  the 
1  ft  2  Vict.  c.  HO.  does  not  authorixe  a  pai^to 
issue  execution  for  the  non-payment  of  money 
awarded  by  an  arbilirator ;  and  therofiN^  tiist  there 
must  be  judgipaent  lor  the  pldntiff-^HeU,  sho, 
that  the  words  in  the  18lh  seetion,  '^jnonAj^coiU, 
chargest  «ndi  ejipa&seV'  OiMn  imoaey  deceaed  or 
ordered  to  be  paid,  together  wilh  tiar  oosti,  &ato 
be  asaertained  by  the  offioec  of  the  oonrt,  and  that 
no  ondea  to  pay^heoosta  is  nooesaary  after  tassfiaD. 
JwM  Y^  tVUUami,  10  Law  J.  Rep.(«A>fiMh.3fi3; 
8  M4  ft  W.  349 ;  9  I>owl  P.C.  709* 

The  stAtute  8  ft  9  Will  i.-^  1U«.  8.  does  not 
anthorine  theaasignident  of  hraaohesin  a  rephsstiofl 
which  truvertaa  a  msterial  nvenneaii  in  int  plea. 
Therefore*  where,  to  a  deelaritioft  in  dsbt  on  s  bond, 
the  defeodant*  after  eettiag  out  the  condaliiin^ef  the 
bond  on  oyor»  pleaded  onjhr  poEfergMineeof  part  of 
the  oonditios  and  matter  of  exouee  for  non-patfaBSh 
anee  as  to  the  reeiduev  it  was.  h^,  that  a  teplisa- 
tioUf  iuQorpocating  «n  assignment  of  br««cbes?wkh 
s.  traverse  of  fcho  a»«tters  <of  excuse,  was  b$d,  oi'die 
ground  that  the  statutenutbodiiifes  no  donblephad- 
ang,  eaboept  the  jBMiltiplioation.of  4iioh  bresshas  as 
could  have  been  peopecly  assigned  at  oemnonkv. 
Wel^b^  v.  ^at  or  Jmsti  10  Law  h  Rep.  (vJ.>£iBh. 
49di  8  M<  ft  W.  6id;  1  l>9wl.  P«a<«A)4K.. 

Assunpsit  for  goc^  sold  and  deliffersd.  Plea, 
that  the  goods' were,  with  thnkootvledge,  ftftof  the 
plaintiffs,'  sold  to  tiie  di^Eendant  by  one  W  H,  agent 
for  the  pUintifisk  in  hlaown  namvi  as  theowaer^te.; 
ana  that  the  delendant  had.  a  set-off agaialt  WE 
&ei>ligitioni  that  the  good$  wero^not^wiBLthoJnov- 
ledgei,  ftc.  of  the  phnntiAi,  sold  to  the  said  d^Msnt 
by  the  «iid  W  H,  in  his  OAme,:«,the  o«iiel(in 
manner  and  form,  ftc. : — Held  good :  and  a  4e- 
muner  to  it,  on  the  ground  thai  is  nmesnicd  to  a 
negative  pregnant*  right]y  set  aside  aa  friTdoss. 
Pt^sMi  V.  0«6ortis,  10  ham  J.  fi«p.  (i^)  aB.  86; 
12Ad.ftG.7iS. 

Where  the  plaintiff  replies  to  a^  plea  of  let-fff, 
'*  that  he  never  was  indebted  in  manner  and^sna," 
be  is  not  at  liberty  to  give  evidenoeof  payraentf is 
answer  to  tfan  defendant's  proof  of  his  esH^ 
Si9ckbri4g€  v.  Stu$9m9,  11  ItV^rJ.  Hep^  <XiSr)  OB. 
217;  3  aB.  2^9. 

To  an  aetion  by  a  joint-stock  banking  cosspssy, 
the  defendant  pleaded  a  release  exeented  hy«D« 
J  M)  who  waa  stated  to  be  the  manager  of  the 
company]  a^d  the  plea  •avesred,  '*that  the  aiid 
J  M,  so  being  such  manager  as  afiaresaid«  exsciled 
the  said  indenture  as  such  manager.  ^  sibissiidi 
for  and  on  behalf  of  the  said  co-partoeir»hip»  spd 
duly  authorized  in  that  behalf,  and  whieh'cxoea- 
tion  by  the  said  J  M  bad  been  since  duly  isd^i 
confirmedy  and  acknowledged  by  the  compsi^'*' 
Keplication,  'Hhat  the  said  J  M  did  ooteseoste 
the  ssid  iadentuxe^  as  jmch  jmanagtr,.  for  sndoo 
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behalf  of  the  said  eompinr,  nor  was  the  said  J  M 
duly  anthorized  in  that  oelialf,  in  manner  and 
form/'  ftci-'-Held,  good  on  special  demurrer. 
BtU  T.  Tmekett,  1 1  Law  J.  Rep^  (m.8.)  CP.  92  \  8  M. 
^0.785. 

To  an  aetioii  hy  the  tmtttes  for  the  rent  of  turn- 
pike tolls,  the  defendants  pleaded,  that  the  trustees 
intend  upon  the  toll^  and  ejected  smd  expelled  the 
defondants.  The  pkintiffs  replied,  that  the  trus- 
tees did  not  mter  upon  the  tolls,  nor  ^ect  nor  ex- 
pel the  defendants  (—Held,  on  error  (reversing  the 
jndgment  of  the  Court  of  Exchequer),  that  the  re- 
pUeation  was  not  had  on  special  demurrer,  although 
it  put  in  isnie  the  mttry,  which  wa9  immaterial  and 
impossible.  FitUmer  t.  O^td^n^  U  Law  J.  Rep. 
(xa)  Exoh.  424 ;  8  JkLArW.  8fM)i 

Debt  for  goods  eeM  and  deHireKd)  and  eft  an 
aeoonnt  stat^  Plea,  except  as  to  II.  17«.»  par- 
cel, ftc^  nerer  indebted ;  and  as  to  \k  17«.,  par- 
cel, &c.,  that  si  the  time  when  that  sam  becaitie 
-due  and  peyable,  the  defendant  was  ready  to  pay 
the  said  sum  of  lU  17<.,  ptfrcd,  &o.;  «nd  that  at 
the  time  when  the  said  sum  became  due,  and  be- 
fore the  eemmenoement  of  the  suit,  to  wit,  on  ISto., 
the  de&ndant  tendered  to  the  plaintiff  1^  17«.  par- 
cel, &c.,  wirieh  the  plaintiff  refnsed,  and  which  the 
defondant  now  brings  into  court,  &e<  Replication, 
that  before  the  itnScing  of  the  tender  in  the  plea 
mentioned,  and  before  and  at  the  time  of  the  de- 
nand  and  Mfusal  hereinafter  mentioned,  a  larger 
sura  than  \L  VJi.,  t»  wit,  'U.  7«.,  inckidiing  the  sum 
of  H.  17^.,  was  due  from  the  defondant  to  the  plain- 
til^  on  account  of  diTerc  of  the  cavsei  iti  action  in 
the  dedamtien  mentioned;  and  that  before  the 
tender,  and  while  the  said  evm  of  2^.  7«<  remained 
■npaid,  to  wit,  on  &o.,  the  pkuntiff  demanded  of 
the  defendant  payment  of  the  said  sum  of  2/.  7«., 
which  so  included  the  said  sum  of  1/.  ITs.t  par- 
ed, fto. ;  yet  the  defondant  did  not  pay  the  said 
snm  of  21.  7i-.,  or  sny  part  thereof,  but  refused  to 
pay  the  seme  and  evety  part  thereof^  and  that  no 
set-off  or  other  just  camse  then  existed  for  the  non- 
payment by  the  defendant  :^^Held)  on  special  de- 
ntwrmr,  that  the  replication  was  bad.  Srand&n  t. 
ikwhgtom,  12  Law  Jr  Rep.  (na)  Q.B,  20;  3  aB. 
9U. 

Assnflspsit  by  payee  against  maker  of  a  promissory 
note,  made  in  Belgium.  Plea,  that  by  the  law  of 
Belgium  no  one  may  take  mere  than  6L  per  ceftiL 
interest  on  money  lent;  and  promissory  notes  made  to 
secure  the  payment  of  any  money  lent  on  an  agree- 
ment, whereby  the  lender  is  to  receive  more  than  5L 
percent,  are  void :  and  that  the  note  in  question  was 
given  en  an  usurious  contract.  Replication,  that 
the  rate  of  faiterest  in  Belgium  is  not  by  law  limited 
to  5L  per  cent.,  and  promissory  notes  made  to 
seenre  the  payment  of  monies  lent  on  agreements, 
whereby  the  lender  was  to  receive  more  than  5L 
per  cent,  are  not  void;  "nor  did  the  defendant 
make  or  the  plaintiff  reeme  the  promissory  note 
ca  terms  contrary  to  the  law  of  Belgium,  in  manner 
end  form,  ftc.:"-^Held,  on  specis)  demurrer,  that 
this  reptieation  was  neither  double  nor  uncertaan, 
the  two  first  propositions  merely  denying,  taken 
together,  the  law  of  Belgium  regarding  promissory 
notes  as  stated  in  the  plea,  and  the  last  being  sur- 
plusage or  immaterial.  Ds  Bemardf  v.  Spalding, 
12  Law  J.  Repw  (ii.e.>Q.B.  8M;  1  D.  &  M.  48. 


Debt  on  simple  contract.  Plea,  set-off  of  100^ 
RepKeation,  that,  except  as  to  97/.,  parcel  of  the 
sum  sought  to  be  set  off,  the  plaintiff  was  not,  at  the 
time  of  the  commencement  of  this  suit,  and  at  the 
time  of  plea  pleaded,  indebted  to  the  defendant 
ss<Nfo  ttformd;  concluding  to  the  country.  And 
as  to  the  sum  of  972.,  parcel,  &c.,  the  plaintiff  says, 
that,  though  true  it  is  that  the  plainti^  at  the  com- 
mencement of  the  suit,  and  at  the  time  of  the  plea, 
was  indebted  to  the  defondant  in  972.,  yet,  after  the 
accruing  of  the  cause  of  setoff,  wad  before  the 
pleading  of  the  replication,  the  new  defendant 
brought  an  action  against  the  now  plaintiff  for 
200/.  (averring  the  identity  of  that  sum  with  the 
971.  sought  to  be  set  off),  and  that  between  the 
plea  and  replication  in  the  present  action,  the  now 
plaintiff  paul  inte  eeSHrt/-in  thefontier  actioil,  the 
sum  of  97/.,  which  the  now  deibudnnt  took  but  in 
iuU  <estaafiiGiion ;  and*  that  the  plaintiff  waa  never 
indebted  to  the  defendskit  in  a  krges  amount  dian 
the  said  audi  of  972^  .Spaciai  dem uiest '  to  iMth  je- 
plications : — Held,  thtst  the  fir  A  tepUcatioii-  wlas 
bad ;  that  the  second  replioatiail  was<  pleaded  to 
.the  furtdker  maintenance  of  the  eet-o£^  ancl^was-liot 
bad  on  that  acoesmt.  BrUooe  v.  UHli  12  Laiw^J. 
Bep.<NA>  Etiofa.  126;  10  M.  &  W.  70i»;  2  Dowl. 
(ir»8.)  P.Cw  556-  f    .    ,  A 

To  m  declaeatien  by  the*  payee  against  the  nmker 
of  a  prnnsassory  nete^  the  defendahst  pleaded,  that 
eoe  of  the •  plaintiffs  by  a  thieat, *  that  .nnksa  the  -dte- 
fendant  would  m^rke  'and  delimer  -the  notfe^  ithe 
^aintiffa  would  prevent  the  funeral  i  el  the  defen- 
dant's htotheff,  who  was  indebted  to  the  plaiutsflfo, 
procured'  the  •  note  'firom  the  defondant,  who  made 
and  dcUvered  the  same  npon*  aiioh  threat;  tattd>for 
bo- othep  cause.  The  plea  also  averred,  that  there 
BBveor  wai  sAy  «ens>deEstioa<  for  the  atoking^  or -de- 
UreryoC  the  note.  The  plaintiffb  merely  replied, 
that  one  of  the  plaintifis  cUd  not  by  a  threat,  <  that 
unless  the  defendant  would  make  and  deliver  the 
note,  the  plaintiffs  would  prevent  the  funeral  of 
the  defendant's  brother,  prootire  from  the  defendant 
the  note*  in  xaannet^aad  form  allegiedi*-^Hjs]d)  that 
thereplicatiou  waa  a  good  answer  to  the  whole  plea. 
J^ntm-y.  Domet,  12  Law  J.  Rep.  (jijs.)  fixlsh. 
169;  UMi&  W.286  9  2Dowl.P<C.(«jB077Bi  " 

A  deolscntaon  in  assumpsit  staited  the  defooddnt 
to  be  indebted  to  the  pUintiffin  lOOA  for  work  atid 
labour,  and  in  1001.  for  money  due,  on  an:  oceeunt 
staled.  Plea,  as  to  10/.,  parcely  &e.«  a  tcndscof 
that  sum.  Reidicatien«  that  a  laager  tium  tinm  LO/., 
to  wit,  ^XL,  being  pstft  of  the  money4it'the.dsfl]asa- 
tiou  mentioned^  incltHling  the  10t«  was  due'  on 
aeoouAt  of  one  attd  the  seme  caneesief  aetton  in  (jhe 
deelaratinti  mentioned ; '  that  the  plabitiff  demanded 
the  said  sum  of  $!/.»  and  defondant  nef used  to  pay  it. 
Held,  bad,  on  special  demnner. 

iS!nn6/s-*^That  whereaeuoca  ie  due  on  an  entire 
contract,  and  the  defendant  pleads .  a  tender  of  a 
smaller  amount }  the  plaitiiff  may  •  reply»  that  a 
larger  sum  was  dtie^  in  respect  of  that  enfei»e  ocai- 
traet.  Hetk^ih  v.  WawctUf  12  LawiJ<  Rep.  (me.) 
J&xch.  626;  11  M.  fr  W.  356 ;  2  Dowt.  P.C.  <iiUB.) 
S27. 

To  an  action  of  assumpsit  fbr  goods  eold^  iPidrk 

And  labour,  and  ounan  aoooao^stated^  the  defendant 

pleaded,  that  after  the  promiscsi.  and  Ikefore- the 

.oomnteneeipent  of  the  suit,  he  'temleced  the  sunt  of 


534 


PLEADING,  AT  LAW— (Rb^ucatioh). 


4£.  I6s.,  paroel,  &c.,  and  bath  always  fVom  the  time 
of  making  the  said  pronnifses,  as  to  the  said  stim  of 
4JL  10«.,  be«n  ready  and  willing  to  pay  that  sum, 
and  Aow  brings  the  same  into  court  Replication, 
that  before  and  at  the  time  of  the  tender,  and  before 
the  making  of  the  demand  and  refusal  thereinafter 
mentioned,  a  larger  sum  than  4/.  16s.,  parcel,  &c., 
to  wit,  the  sum  of  7^  Its.,  including  the  sum  of 
4^.  I6s.,  was  due  from  the  defendant  to  the  plaintiff, 
on  account  of  the  said  causes  of  action,  and  that 
before  the  said  tender,  the  plaintiff  demanded  pay- 
ment of  the  said  sum  of  7/.  Its.,  yet  the  defendant 
refused  to  pay  the  said  sum  of  71.  Its.,  and  eTery 
part  thereof: — Held,  on  special  demurrer,  that  the 
replication  was  good.  Tyler  t.  Bland,  1 1  Law  J. 
Rep.  (W.8.)  Exch.  257;  9  AT.  ft  W.  S38;  1  Dowl 
1P;C.  (N.8.)  608. 

t>ebt  for  goods  sold.  Plea,  payment  by  a  bill  of 
exchange  to  Q  H,  an  agent  of  the  plaintiff,  and  by 
hiih  to  the  plaintiff.  Replication,  that  O  H  took 
the  bill  without  authority  from  the  plaintiff,  of 
Which  the  plahitiff  within  a  reasonable  time  gave 
irotice  to  the  defendant;  **and  that  afterwards,  and 
within  a  reasonable  time,  to  wit,  on  the  day  and 
year  aforesaid,  the  bill  was  returned  by  the  plaintiff 
to  the  defendant"  Rejoinder,  taking  issue  on  the 
want  of  authority,  and  not  traversing  that  the  bill 
was  returned.  Verdict  for  the  defendant : — Held, 
on  motion  for  judgment  ntm  ^hstante  veredicto,  that 
it  Was  not  necessary  for  the  defendant  to  have  tra- 
yiersed  that  tfab  bin  was  returned,  as  there  was  no 
averment  in  the  replication,  that  it  was  returned 
bijfore  the  action  was  brought  Hvxley  ^.  Bull, 
13  Law  J.  Rep.  (h.s.)  C.P.  217;  7  M.«rG.fl71. 
'  Trespass  for  breaking  and  entering  the  plaintiffs 
clo8«.  plea,  that  the  def^dant  was  the  ocenpier  of 
iclbse  W,  and  that  he  and  all  the  occupiers  of  that 
elpsq  had,  during  the  whole  period  of  twenty  years 
next  before  the  commencement  of  this  suit,  nsed 
*tid  Wjoyed  as  of  right  a  certain  carriage-way,  from 
ftc,  over  the  close  in  which  ftc,  to  close  W.  Re- 
plication/that long  before  thr  said  period  of  twenty 
years,  one  W  C  was  seised  in  his  demesne  as  of  fee, 
as  well  of  the  close  in  which,  &c.  as  of  close  W, 
and  that  W  C  continued  to  be  so  seised  of  the  said 
cfloses  respectively,  during  part  of  the  aaid  period  of 
twenty  ^ears.  Demurrer,  on  the  grounds,  that  if 
<he  seism  of  W  C  implied  a  unity  of  possession,  it 
ought  not  to  have  been  specially  pleaded,  but  might 
Ihate  been  grven  in  evidence  under  a  traverse  of  Che 
-defendant's  user  as  of  right;  or,  if  the  matter  in  the 
teplieation  was  required  by  the  5th  seo^on  of  2  ft 
a  Will.  4.  c.  71,  to  be  replied  specially,  stiU  it  did 
iftcft  negatfM  the  validi^r  of  the  right  of  way  claimed 
in'  the  plea.  Semble'^ThBt  the  repKcation  was  ill. 
England  t.  WaU,  12  Law  J.  Rep.<N.8.)  Exck  279; 
I0M.&W.6W. 

Trover  for  bales  of  silk.  Plea,  that  D,  A  ft  Co. 
were  the  factoM  of  the  plaintiffs,  and  were  mtrusted 
by  thiem  with  and  in  possession  of  cettain  dock  war- 
Vfcnts  for  the  delivery  of  the  bales  of  silk,  and  that 
^vfng  applied  to  the  defendant  for  an  advance  of 
money  on  the  pledge  of  the  silk,  it  was  agreed  that 
D,  A  ft  Co.  should  pledge  with  the  defendant  the 
«af  d  four  bales  ^  silk  as  a  security  for  the  money ; 
that  D,  A  &  Co.  thereupon  delirered  the  said  deck 
warrants^  and  pledged  the  silk  as  a  security  for  the 
money,  whieh  was  then  adyanoed  upon  the  faith  of 


the  dock  warrants.  KepBeation,  that  the 
D,  A  ft  Co.  were  not  so  intrusted  with  and  in  pot- 
session  of  the  dock  warrants,  nor  did  they  agree 
with  the  defendant  for  the  pledge  of  the  bales  of 
silk : — Held,  on  special  demurrer,  that  the  replica- 
tion was  bad  for  duplicity.  Bowd  t.  Stemart, 
IS  Law  J.  Rep.  (h.S,)  C.P.  189;  7  M.  &G.r4«. 

To  two  counts  of  a  declaration,  each  chaxiging 
the  defendant  as  the  maker  of  a  separate  promisaoty 
note,  the  defendant  pleaded  that  the  aaid  DOtea,  acnd 
each  of  them,  were  and  was  obtaitied  from  Ae 
defendant  by  the  ftaud,  covin,  ftc.  of  the  plaintift 
Replication,  that  the  said  notes  were  not  obtAined 
by  fraud,  covin,  ftc,  itto«ro  etjormd: — ^Held,  that 
the  replication  being  distributive,  did  not  Talae  too 
large  an  issue,  and  was  good  on  special  demaneK: 
Wood  V.  Peyton,  IS  Law  J.  Rep.  (k.s.)  Exch. 
1 8  M.  ft  W.  30 ;  2  Dowl.  ft  L.  P.C.  172. 

Trover  for  (hUer  stGa)  chums,  bedding 
Plea-^a  justification  under  a  distress  for  rent  Re> 
plication — that  the  said  goods  and  chattels  wtn 
implements  of  husbandry,  and  that  there  wereodicr 
goods  and  chattels  whieh  might  hsTe  been  dia- 
trained : — Held,  on  speciid  demvrrer,  tbst  as  soma 
of  the  articles  named  could  not  be  Implements  oC 
husbandry,  the  replication  was  bad  for  answezisg 
only  part  of  the  plea,  when  it  profeased  to  msvrer 
the  whole.  Datfies  v.  Jstok,  14  Law  J.  Rep.  (ir.s.) 
C.P.  228. 

Trespass  for  breaking  and  entering  tile  plaittfSflf^a 
dwelling-house,  and  continuing  therein  raakittp  a 
disturbance  for  a  long  thne,  to  wit,  for  fonr  days: 
plea,  justifying  the  breaking  and  entering  and  eon* 
tinuing  therein  as  in  the  declaration  mentioned: 
replication  traversing  the  jostlftcstioB,  and 
assigning  as  to  the  continuiag  in  the  bonse^ 
excess :  on  special  demurrer  on  the  ground  of  dn- 
plicity  and  departure : — Held,  that  the  repliestieii 
was  good.  Lowetk  v.  SmUk,  14  Law  J.  Rep.  (k-Sl) 
Exch.  6 ;  12  M.  ft  W.  582  ;  2  Dowl.  ft  L.  P.O.  211. 

To  an  action  of  trover  by  ^e  aaaigiieea  of  Hf  A  Vf  , 
hatikrupts,  the  defendants  pleaded  that  the  faaak^ 
rupts  bought  certain  brandy  of  F*  to  be  paid  Ibr  by 
their  acceptance ;  that  before  the  bsnkraptcy  of  M 
ft  W,  the  defendants  held  the  brandy  as  the  agents 
of  M  &  W;  that  the  bill  having  been  dishonoured, 
and  F  threatening  proceedings  vpon  it,  H  wns  agreed 
that  F  would  abandon  all  claim  on  tiie  bill,  and 
would  accept  the  brandy  in  eatisfeetion  and  fi»> 
charge  of  it,  and  that  the  banknipts  should  r^ 
deliver  the  brandy ;  that  before  F  had  notice  of  say 
fiat  in  bankruptcy  against  M  and  W,  the  brandy 
was  redelivered  to  F,  and  accepted  in  satia&etioa 
and  discharge  of  the  bitt  Replioation,  thst  it  vrss 
not  agreed  between  F  and  the  bankrapta,  as  in  Hie 
plea  mentioned,  nor  Was  the  brandy  redelivered  or 
accepted  in  satisfaotion  or  discharge,  ftc: — Held, 
on  demurrer,  that  the  agreement  to  redeliwer  the 
brandy,  and  its  pei4brmance,  eonatitnted  two 
fences,  and  thertdbre  that  the  replication  was 
for  duplicity.  De  Woifv,  JMirm,  14  Law  J.  Rep.  (K.a.J 
Exch.  124;  19M.ftW.I60;2Do*LftL.PXX 

Debt  to  recover  HOI  for  money  lent  Plea, 
the  plaintiff  was  discharged  under  the  IasslT«nt 
Act,  and  that  all  bis  estate  and  efleots  vwted  in  Me 
assignees.  Replication,  that  before  the  pisistiff^s 
insolvency  be  was  indebted  lo  one  R  in  a  large  tmm. 
of  money,  to  wit,  to  the  amooat  of  the  m«alo»  in 
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the  decUraticm  meationed»  And  w  a  security  for 
repayment  deposited  with  E  an  I  O  U,  signed  by 
the  defendant,  whereby  the  defendant  acknowledged 
that  he  owed  the  plaintiffa  large  sum  of  money,  to 
wit,  to  the  amoant  of  the  monies  mentioned  in  the 
dedaratioo,  and  which,  monies  are  the  monies  and 
debt  in  the  declaration  mentioned ;  that  the  plain* 
tiff  agreed  with  H,  that  if  on  the  30th  of  Jamwtry 
tben  next  he  was  unable  to  repay  him  the  dobt,  tha 
I  0  U  should  become  the  property  of  K,  and  that 
he  should  be  placed  m  the  plaintiff's  stesid  as  ooa^ 
cemed  the  defendant,  and  that  &  should  have  no 
farther  claim  on  the  plaintiff;  that  the  plaintUT 
thereby  tben  assigned  the  said  debt  to  R ;  that  the 
money  was  not  paid  on  the  20th  of  January,  and 
that  the  action  was  brought  by  the  plaintiff  aa 
trustee  for  K.  Rejoinder,  that  the  plaintiff  was 
Dot  indebted  to  the  said  R  in  the  replication  men* 
tioned  modo  ei  Jorm/L  The  plaintiff  being  indel^ted 
to  R  in  dOil^  before  his  iosolFeocy  deposited  wilb 
him  the  defendant's  J  O  U  aa  a  security  for  repay- 
ment:— Held,  that  under  these  pleadings  the  aM^wa^ 
of  the  debt  due  from  the  plaintiff  to  R  was  imma* 
terial,  and  that  the  replication  was  supported  by 
poof  of  90^  being  due  to  R  before  the  plaintiff's 
msolvency. 

42iufrc*-^\Vbetber  the  replication  wsa  good« 
D'Jruojf  T.  C^MnfOH,  14  Law  J.  Rqp^  (n.s.)  Exchi 
190;  18M.&W.796. 

Declaration  in  asaumpait:  plea,  a  set*off  for 
^0^,  alleging  that  thi^  sum  so  due  to  the  defendamt 
WAS  to  be  paid  by  the  plaintiff  to  the  defendanl  on 
request,  an^  §9C99dtd  the  damagea  sustained  by  thie 
plaintiff  by  reason  of  the  non^performanoe  by  the 
defendant  of  the  pnMHises  in  the  deelaration  meni 
tioned)  replication,  that  the  causes  of  set-of^  so 
far  as  they  related  to  2d4^,  parcel.  &c,  did  not, 
nor  did  any  of  them,  accrue  to  the  defendant  within 
six  years  before  the  conuQencement  of  the  suit{ 
and  that  the  plaintiff  waa  not  ii>dobted  to  the  de* 
fsBdamt  in  the  residue  of  the  said  sum  of  4rOU^,  or 
My  part  thereof,  moi»  et  fitnU ;  concluding  with  o 
prayer  of  judgment.  Sembk-^Jhmi  the  replication 
was  bad  in  form.  Fair  thorns  y,  DmtUd,  14  Law  J. 
Rep.  (N^a.)  £jccb.  20^  ^  U  M.  &  W.  424  i  2  Dowl.  (k 
L.KC.675, 

The  plainliff  declared  in  assumpsit,  aa  pubUo 
officer  of  the  National  Provincial  Bank  of  £nglandi» 
and  the  deolaration  contained  serenteea  counta, 
upo9  Tarioua  bills  of  exchange,  made  and  accepted 
by  the  defendant.  The  defsndant  pleaded,  that  by 
a  certain  indenture  made  by  and  between  the 
defendant  of  the  fint  part,  and  one  J  M,  tbevtia 
deacribed  to  bo  the  manager  of  the  National  Pra., 
TJncial  Bank  of  £nglaod,  and  one  W  B  of  the  second 
party  and  certain  other  creditors  of  the  defendant  of 
the  third  part,  it  was  witnessed,  that  in  conaidera^ 
tioD,  &c.,  the  defendant,  with  the  privity,  &o.  of  the 
said  sevoel  parties,  bargsaned,  sold,  assigDed» 
Uanafeired,  and  set  orer  to  the  said  J  M  and  W  B 
aU  and  ei^ry  the  goods,  ftc.  of  the  said  defendant, 
upon  trust,  dec.,  for  the  benefit  of  his  cceditors ;  and 
iu  eonsideration  of  aueh  assignment,  the  said  eredi- 
tore  released  and  for  ever  discharged  the  defendant 
from  all  demanda,  &&  And  the  dafendnnt  furthar 
saith,  that  the  said  J  M,  so  being  swh  mansgov, 
mccffutodthe  said  indenture  aa  such  maaagef  afore* 
9tid»  for  and  on  behalf  of  the  said  oo^pai tnerahip^ 


and  duly  authorised  in  that  behalf  j  and  which 
execution  thereof  by  the  said  J  M,  as  such  manager 
aforesaid,  hath  been  since  duly  ratified,  confirmed, 
and  acknowledged,  upon  and  by  the  said  co-part- 
nerbhip,  &c.  Replication,  that  the  said  J  M  did 
not  execute  the  said  indenture  as  such  manager,  for 
or  on  behalf  of  the  paid  co-partuership,  nor  was  the 
said  J  M  at  any  time  authorized  in  that  behalf 
nutdo  et/armd : — Held,  upon  special  demurrer^  first, 
that  the  replication  was  a  denial  of  several  separata 
matters,  which  constituted  but  one  defence,  and  waa 
not  bad  for  duplicity  ;  secondly,  that  it  was  not 
open  to  objection  on  the  ground  of  negative 
pregnancy,  for  where  a  pleading  is  ol^ected  to  on 
the  ground  of  duplicity,  iteannot  be  further  objected 
to  that  it  involves  a  negative  pregnant*  and  the  dQo> 
trine  of  negative  pregnant  la  one  whaoh  the  Court 
will  not  strictly  sustain}  ai>id  thirdly,  that  the 
repUcatioA,  in  traversing  the  authori^  of  J  M»  tra>> 
versed  the  fact  alleged  in  the  plea,  that  the  execu* 
tioD  of  the  deed  was  ratified  and  confirmed  by  the  co- 
partnership. BtU  V.  Tu9kgt,  I  DowL  P.a  (,}i.$.)  4&3. 

If  a  plea  be  double,  the  replication  may  anawor 
each  matter  of  defence. 

To  debt  against  tbe  sheriff  for  an  escape,  the  dof 
fendant  pleaded  that  he  sent  his  warrant  to  G,  who 
acted  in  the  execution  thereof,  under  the  direction 
of  the  plaintiff,  and  as  his  special  bailiff;  that  Q, 
without  the  authority  of  the  defendant,  permitted 
the  debtor  to  go  at  la|:;ge ;  and  that  defendant  ba4 
no  notice  of  the  escape  until  the  debtor  voluntwly 
returned  into  custody. 

Replication  $i  to  so  much  of  the  plea  as  relatea 
to  O  having  acted  in  the  execution  of  the  warrant, 
that  O  did  not  act  under  the  direction  of  the  plfin. 
tiff;  and  as  to  so  much  of  the  plea  as  relates  to  th? 
debtor  having  returned  into  custody,  that  ae^ndant 
of  his  own  wrong  suffered  him  to  go  at  large, 
,  «9«i»^^— That  the  plea  was  not  doublcy  and  that 
the  substance  of  the  defence  was,  the  appointment  of 
a  speciid  bailiff;  also*  that  the  replication  was  in^ 
formal  and  ambiguous,  i^ascos  v.  Fffvyan,,  X  DowL 
P.C.(m.s.)939, 

{b)  De  Injurid, 

To  mdebitatu^  atswi^U  fer  work  and  services,  the 
defendants  pleaded*  that  the  claim  was  for  wagea 
due  for  services  performed  by  the  plaintiff  aa  tbo 
master  of  a  boat  used  by  the  defsndants  for  the  cai^ 
ri^go  of  goods,  they  being  common  carriers,  and 
that  the  plaintiff  was  hired  by  them  under  an  #greet- 
ment  thatv  as  master  of  tbe  said  boat,  he  abould 
bo  chaiyeable  for  all  pilferages  of  or  damago 
or  loeses  to  any  goods  under  his  charge,  and  tliat 
the  amouikt  thereof  should  be  deducted  feora  his 
wi^gea,  and  might  be  pleaded  or  set  off  accordingly. 
The  plea  then  averred  the  pilfering  of  a  pipe  o 
wine  while  in  the  plaintiff's  charge,  and  claimed  to 
Mt  off  the  loss  the  defendanta  thereby  aufltained^ 
againat  tbe  plaintiff's  demand  :-'~Ueld«  that  tho 
replication  ds  i^jurid  waa  improper;  and,  par  L^ 
JbmgWt  C.B,,  that  the  plea  amounted  to  tbe  general 
issue.  Cimortk  v.  Pidjordt  10  Law  J.  Rep*  i»Jt,) 
Ex<*h.iLt  7M,&W,314i  8l>owl.P.C.  873. 

The  replication  d0  it^^urid  isadnsiasiblet  in  actioioia 
of  debt  on  simple  contract*  coveoont,  anias^umpsit  t 
bttt  subjeot  to  the  rules  laid  down  in  CfogoU'*  omk 
with  Kcspeict  to.  it4  use  in  actioM  of  tof  t,. 
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To  debt  for  goods  aold  and  delivered,  plea,  that 
the  plaintiff  sold  through  the  medium  of  M,  as  his 
agent:  that  M  sold  the  goods  in  his  own  name; 
and  that  defendant  did  not  know  that  the  goods 
were  not  the  property  of  M  :  that  at  the  time  of  the 
sale,  M  was  and  still  is  indebted  to  the  defendant  in 
more  than  the  value  of  the  goods ;  and  that  defen- 
dant is  ready  and  willing  to  set  off  and  allow  the 
plaintiff  the  value  of  the  goods  out  of  the  monies 
so  due  and  owing  from  M  (as  in  C€trr  v.  HinchliJ^f 
4  B.  &  C.  547  ;  s.  c.  4  Law  J.  Rep.  K.B.  5).  Re- 
plication,  de  injurid : — Held,  that  both  the  plea  and 
replication  were  good.  Purchell  v.  SalUr,  10  Law  J. 
Rep.  (n.s.)  Q.B.  81. 

To  an  action  of  debt  for  goods  sold  and  delivered, 
the  defendant  pleaded,  that  G  M  being  the  factor  of 
the  plaintiff,  and  intrusted  by  him  with  the  goods, 
sold  them  as  his  own  with  the  plaintiff's  consent, 
and  that  the  defendant  did  not  know,  and  had  not 
the  means  of  knowing,  that  the  plaintiff  was  the 
owner  of  the  goods.  The  defendant  then  pleaded 
a  set-off  of  a  debt  due  from  the  factor  to  the  defen- 
dant. Replication,  de  injurid: — Held,  on  error, 
reversing  the  judgment  of  the  Queen's  Bench,  that 
the  replication  was  bad,  on  the  grounds,  first,  that 
the  plea  operated  as  a  bar,  not  by  way  of  excuse, 
but  as  a  matter  of  compensation,  by  force  of  the 
Statute  of  Set-off;  secondly,  that  the  facts  in  the 
plea  amounted  to  a  licence  or  authority  from  the 
plaintiff  Salter  v.  Purchell,  11  Law  J.  Rep.  (k.b.) 
Exch.  438;  iaB.209. 

To  an  action  by  indorsee  against  the  acceptor  of 
a  bill  of  exchange  for  30/.,  drawn  by  S,  and  in- 
dorsed by  him  to  R,  and  by  R  to  the  plaintiff,  the 
defendant  pleaded,  first,  that  he  accepted  the  bill 
for  the  accommodation  of  S,  and  without  consider- 
ation, and  that  S  might  deposit  the  same  with  R, 
as  a  collateral  security  for  25A,  due  to  R,  as  the 
balance  of  another  bill  for  50/.,  of  which  R  was  the 
indorsee  and  holder,  the  residue  of  the  last-men- 
tioned bill,  to  wit,  251,  having  been  paid  to  R  by 
S,  before  the  indorsement  to  R  of  the  bill  in  the 
declaration  mentioned;  that  after  R  had  received 
the  bill  in  the  declaration  mentioned,  and  whilst 
the  same  was  in  his  possession,  and  before  it  was' 
payable,  S  paid  to  R,  who  then  accepted  the  same, 
151,  in  part  payment  of  the  said  balance  of  25/., 
then  remaining  due  to  R  on  the  bill  for  50/.,  and 
that  there  then  remained  due  in  respect  of  that  bill 
10/.,  and  no  more ;  that  afterwards,  and  whilst  the 
bill  in  the  declaration  mentioned  was  in  the  posses- 
sion of  R  for  such  purpose  as  aforesaid,  and  before 
the  same  had  become  due,  S  tendered  to  R  a  certain 
sum,  as  the  balance  on  the  bill  for  50/.,  and  also 
for  any  interest,  &c.,  to  wit,  11/.  (being  the  full 
amount  to  which  R  was  at  the  time  of  the  tender 
entitled  in  respect  of  the  bill  for  50/.,  to  secure 
the  payment  of  which  the  bill  in  the  declaration 
mentioned  was  deposited  with  R  as  aforesaid),  which 
tender  R  wholly  refused  to  accept,  and  then  wrong- 
fully kept  the  bill  in  the  declaration  mentioned,  and 
refused  to  deliver  it  up  to  S,  or  to  the  defendant, 
although  requested ;  that  after  the  tender  and  re- 
fusal by  R,  and  after  R  had  refused  to  deliver  up 
the  bill,  R  indorsed  the  bill  in  the  declaration  men- 
tioned to  the  plaintiff,  who  took  it  with  full  know- 
ledge and  notice  of  the  premises : — secondly,  that 
the  defendant  accepted  the  bill,  as  In  the  last  ple« 


alleged ;  that  it  was  deposited  for  the  purpose  and 
in  the  manner  in  that  plea  alleged ;  that  S  paid  R 
15/.,  in  part  payment  of  25/.,  as  in  that  plea  alleged ; 
that  S  tendered  to  R  the  balance  in  respect  of  the 
bill  for  50/.,  as  in  that  plea  mentioned,  which  R 
refused  to  accept,  and  refused  to  deliver  up,  and 
detained  the  bill  in  the  declaration  meationed,  as 
in  that  plea  alleged ;  that,  afterwards,  R  xndened 
the  bill  in  the  declaration  mentioned  to  the  plainti^ 
with  the  intent  to  cheat  the  defendant  of  the  amouat 
thereof,  by  the  plaintiflPs  suing  the  defendant  upoa 
it,  as  trustee  for  R,  and  to  force  and  compel  the 
defendant  unjustly  to  pay  the  bill,  without  the 
plaintiff's  having  any  beneficial  interest  in  the 
same ;  and  that  the  plaintiff  then  took  the  biU  ia 
the  declaration  mentioned,  with  the  same  intent  and 
purpose,  and  he  and  R  then  conspired  to  c)ieat  the 
defendant  of  the  amount  of  the  bill  in  the  declara- 
tion mentioned,  by  the  means  aforesaid :  conchiding 
with  a  verification.  Replication  to  the  last  plea, 
de  injurid : — Held,  good  on  special  demurrer. 

Another  plea  (under  6  Geo.  4.  c  16.  a.  127.) 
stated,  that  plaintiff  became  bankropt,  andobtuned 
his  certificate  in  1830 ;  that  on  the  20th  of  Avgost 
1839,  a  fiat  in  bankruptcy  issued  against  him, 
under  which  he  was  adjudged  a  bankrupt,  and  tiiat 
his  effects  were  assigned  and  his  certificate  allowed 
in  November  of  that  year,  but  that  the  estate  did 
not  pay  15a.  in  the  pound;  that  the  bill  in  the  de- 
claration mentioned  was  indorsed  to  the  plaintil^ 
and  the  causes  of  action  accrued  tfier  tiie  allowance 
of  the  certificate,  whereby  and  by  force  of  the  sta- 
tute, the  cause  of  action,  the  declaratiaa,  and  the 
sum  demanded  were  vested  in  the  assignees  under 
the  fiat : — Held,  on  special  demurrer,  to  be  a  good 
plea,  on  the  authority  of  Young y.Ritkmertk.  Herbert 
v.  Sayer,  12  Law  J.  Rep.  (m.s.)  a.B.  286;  5  QA, 
965. 

Declaration  in  debt  for  duties  payable  under  the 
Ramsgate  Harbour  Act,  82  Geo.  8.  e.  Ixxiv. ;  plea, 
alleging  circumstances,  under  which,  by  the  58di 
section  of  the  act,  the  defendant  would  be  wholly 
exempted  from  paying  any  of  the  said  duties ;  repli- 
cation de  if^urid,  which,  on  demurrer,  was  held 
bad,  inasmuch  as  the  plea  did  not  contain  matter 
of  excuse,  but  amounted  to  a  denial  that  any  liabi- 
lity to  pay  duties  ever  existed.  Petty  r.  JUk,  IS 
Law  J.  Rep.  (n.s.)  Exch.  155;  12  M.  ft  W.  485; 
lDowl.&L.P.C.601. 

The  replication  de  injurid  is  applicalde  to  actiias 
of  debt  as  well  as  assumpsit. 

To  an  action  of  debt  by  the  payees  against  the 
maker  of  a  promissory  note,  the  defiendant  piesded, 
that  the  plaintiffs  and  others  in  eollnaion  with  them 
procured  him  to  make  the  note  by  firaud ;  that  ha 
made  it,  and  was  induced  to  make  it  by  such  fraud; 
and  that  there  was  no  consideration  :-^Held,  that 
the  replication  de  injurid  was  proper,'  aHhongfa  the 
action  was  between  the  immediate  parties  to  die 
suit  Cowper  v.  Garbett,  13  Law  J.  Rep.  (ha) 
Exch.  354;   18M;.&W.3d;  1  Dowl.  &  L.  P.a  9^. 

To  an  action  on  an  attorney's  bill»  the  defpidaot 
pleaded  that  no  bill  had  been  delivered  pursuant  ta 
the  statute  :^Held,  that  the  replication  de  injmrtd 
was  not  admissible.  Simons  v.  Lloyd,  14  Law  J. 
Rep.  (n.8.)  aB.  224. 

The  replication  de  h^urid  is  not  necesaartly  i& 
because  the  plea  states  an  interest  in  land  in 
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body,  u  a  necessaiy  part  of  th«  defence;  and 
therefore  where  to  an  action  of  trespase  the  plea 
■tated  that  the  plaintiff  was  tenant  to  one  A  B,  who 
was  seised  of  the  locms  in  qu»^  and  that  A  B  haTinr 
determined  the  tenancy  by  a  notice  to  quit,  with 
which  the  plaintiff  refused  to  oooiply,  applied  to 
two  Jnsticefl,  who  made  their  warritut  tincler  1  &  2 
YieL  c.  74,  authorizing  the  constable  to  deliver  up 
posseaaon  to  A  B,  and  that  the  defendants  acted  in 
aid  of  tha  constable  in  esecvting  the  warrant : — 
Held,  that  di$  it^urid  waa  a  good  replieation.  Ed- 
tmutdi  ▼.  Phuuger,  14  Law  J.  Rep.  (k.b.)  Q.B.  278. 

Aithosigh  in  an  action  of  assumpait  the  plaintiff 
may  reply  de  imjuHd  to  a  plea  alleging  matter  of 
excuse,  he  is  not  boond  to  do  so,  but  may  traverse 
the  nurterial  allegations  in  the  plca»  Garten  y.  Ro- 
MuoM,  2  D«wL  P.C.  (K.8.)  41. 

(E)  Tbaverse. 

(•)  GdmtraUjf. 

Where  isaise  is  taken  on  an  aveiment  in  a  decla- 
ration that  the  plaintiff  waa  ''ready  and  wilUng  and 
abk**  t6  do  a  certain  act,  the  defendant  may  shew 
thcteander  any  cixcomstance — such  as  the  insanity 
of  the  plaintiff— which  dis^naliiied  him  from  doins 
the  act  in  queadoo.  Kiriky  v.  CopeUmd,  I  Car.  ft  iC 
819. 

In  SBsampsit,  where  the  defendant  pleads  pay- 
ment of  a  sum  laid  under  a  pidelieet  in  satisfaction, 
and  the  plaintiff  traverses  the  payment  by  his  replica- 
tion, the  defendant  is  not  bound  to  prove  payment  of 
the  precise  aum  so  laid.  Fakom  v.  £tfm>,  10  Law  J. 
Rep.  (■.<.)  as.  73 ;  2  Q.B,  814 ;  1  G.  &  D.  6^6, 

(h)  Material  or  Immaterial. 

A  declantion  in  assvmpsit stated  that  the  plaintiff 
pat  np  certain  leaieheld  premises  to  auction,  sub- 
ject to  conditions  that  the  purchaser  should  com- 
plete the  purchase  by  a  certain  day,  and  that  the 
plaintiff  should  produce  a  good  title  to  the  pre- 
mises, commencing  with  the  lease  under  which 
they  were  then  held ;  and  assigned  as  a  breach  that 
although  the  plaintiff  did  produce  a  good  title  com- 
mencing with  the  lease,  the  defendant  did  not  com- 
plete the  purchase  accfording  to  the  contract. 

The  defendant  pleaded  that  the  premises  were,  on 
Ac,  demised  by  T  L  to  W  B  for  a  term  still  sub- 
sisting, subject  to  a  covenant  by  W  B  to  keep  the 
premises  in  repair,  and  for  re-entry  by  T  L  in  de- 
ho\t  thereof;  that  the  interest  of  W  B  vested  by 
sasignment  in  the  plaintiff,  and  that  the  plaintiff, 
after  die  assignment,  suffered  the  premises  to  be 
onl  of  repair,  and  that  they  continued  so  up  to  the 
time  of  aale«  ao  that  the  term  might,  at  the  option  of 
T  L,  be  determined;  and  that  the  plaintiff,  by 
vesto*  of  Ae  premlaes,  bad  not  at  the  time  of  the 
sale  ot  Kfttfwarda  any  valid  title  to  the  premises. 
The  defendant  pleaded,  also,  that  the  plaintiff  had 
not  at  tha  time  of  tlw  sale,  or  at  any  time  after- 
wards, any  good  and  valid  titie  to  the  ptemises,  and 
did  not  deduee  or  make  a  good  title  to  the  defen- 
dant On  special  demurrer  to  these  pleas,  the  former 
was  held  had,  aa  being  an  argumentative  denial  of 
the  aUegation  in  the  declaration,  that  the  plaintiff 
made  a  good  title ;  and  the  lattet  on  the  ground 
that,  if  the  defendant  meant  to  objeot  to  the  vali- 
dity of  the  lease,  he  ought  to  have  confessed  the 
allegation  of  title  in  the  declaration  as  it  stood,  and 
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then  to  have  pointed  the  plea  specifically  to  the 
objection  that  the  lessor  had  no  title.  Wheeler  v. 
WHghty  10  Law  J.  Rep.(!r.B.)  Exch.  I30j  7  M.  &  W. 
869;9Dowl.P.C.729. 

To  an  action  of  covenant  ft>r  the  rent  of  tolls,  the 
defendant  pleaded  that  the  plaintiff  entered  upon  the 
said  tolls,  and  ejected  ftnd  expelled  him  f^om  the 
possession  thereof.  The  plaintiff  replied,  that  he 
did  not  enter  upon  the  said  tolls,  nor  eject  and  expel 
the  defendant: — Held,  on  special  den^urrer,  that 
the  replication  was  bad,  on  the  ground  that  it  put 
in  issue  the  entry,  which  was^  an  immaterial  fact. 
Palmer  v.  Oooden  Or  Oodetit  10  Law  J.  Rep.  (n.9.) 
Exch.  135  ;  7  M.  &  W.  486}  9  Dowl.  P.C.  248. 

A  declaration  in  RSsumpsit  stated  that  the  de- 
fendants bought  of  (he  plaintiff  a  quantity  of  lin- 
seed, to  be  worked  by  them  within  a  certain  time, 
the  price  to  be  paid  In  ready  money,  or  by  a  two 
months'  acceptance;  that  the  plaintifftendered  the 
linseed  to  the  defendants;  that  the  defendants  re- 
fused to  pay  in  ready  money  or  gf  vd  their  accept- 
ance, and  discharged  the  plaintiff  from  tendering  a 
bill  for  their  acceptance,  'the  declaration  to  en 
averred,  as  a  breacn,  that  the  defhndatats  refused  to 
accept  or  work  the  linseed,  or  pay  for  it  in  ready 
money.  The  defendants  pleaded,  first,  that  they 
did  not  refuse  to  pay-  fbrthe  linseed,  or  to  give  thMr 
acceptance ;  secondly,  that  they  did  not  tcAiirc  to 
give  their  acceptance,  or  discharge  tlie  defendants 
from  tendering  a  bill  for  their  acceptance: — Held, 
that  the  pleas  were  ill,  the  averments  traversed  in 
them  being  immaterial.  Spaeth  v.  Ffare,  1 1  Law  J. 
Rep.  (H.s!)  Exch.  104;  9  M.  &  W.  828;  1  Dowl. 
P.C.  Cn.s.)  695. 

A  declaration  stated,  that  whereas  the  plaintiff, 
before  and  at  the  time  of  the  agreemetit  thereinafter 
mentioned,  was  lawfully  possetsed,  fbr  the  residue 
of  a  term,  whereof  twenty-one  years  from  the  24th 
of  June  1841,  Were  then  unexpired,  of  a  certain 
dwelling-house,  and  therenpcm,  on  t^e  2!*t  of  March 
1841,  by  an  agreement  m*de  betwten  the  plaintiff 
and  defendant,  it  was  agreed  that  the  plaintiff  shonld, 
on  or  before  the  24th  of  June  1841,  let  the  same  to 
the  defeVidanf,  by  k  leastf  to  be  grants  to  the  de- 
fendant for  twenty- one  vtars,  the  said  term  to  com- 
mence from  the  24th  of  Jime  184!.  The  declara- 
tion then  stated  general  performance  by  the  plaintiflf^ 
and  that  he  was  ready  and  willing  to  let  the  hovi^e 
to  the  defendant,  and  to  grant  and  execnte^  a  lease; 
yet  that  the  defendant  would  not  becofne  his  tenant. 
Pleas,  first,  that  the  plaintiff  was  not  lawftilly  pos- 
sessed of  the  said  house  fbt  the  residue  of  the  said 
term,  modo  etformd.  Secondly,  thttt  the  plaintiff  at 
the  time  of  the  agreement  had  not  a  good  title  to, 
and  could  not,  on  the  24th  of  June,  legally  let  the 
house  to  the  defendant,  or  grant  a  lease  for  the  A&!d 
term: — Held,  on  special  demurrer,  that  the  first 
plea  was  bad  as  containing  an  immaterial  tmverKe; 
and  that  the  traverse  in  the  second  plea  was  tob 
large,  as  it  included  the  title  Of  the  plairttiff  at  the 
time  of  the  contract  as  well  as  6f  the  demiAb. 

Held,  also,  that  on  general  demurrer  the  Aver- 
ment of  the  plaintiff^s  readiness  and  willingness  to 
grant  the  lease,  was  equivalent  to  an  averment  of 
his  having  a  title  to  grant  it.  De  ^fedina  v.  Ndtmnn, 
11  Law  J.  Rep.  (n.s.)  Exch.  320;  9  M.  &  W.  820. 
A  declantion  stated,  that  A  B  had  requested 
the  pHdnttff  to  advance  him  a  sum  of  money  on  the 
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security  of  the  assignment  of  a  certain  claim  which 
A  B  alleged  he  had  on  the  govemnient,  and  alleged 
that  A  B  had  referred  the  plaintifi  for  information 
on  the  subject  of  the  said  claim  to  the  defendant, 
as  being,  and  as  in  fact  the  defendant  was,  an  officer 
in  the  service  of  government,  and  as  being  able, 
from  the  means  of  knowledge  possessed  by  him,  to 
afford  such  information,  and  charged  the  aefendant 
with  inducing  the  plaintiff  to  lend  the  money,  by 
falsely  representing  that  the  claim  was  entertained 
by  the  government,  and  was  sure  to  be  paid.  The 
defendant  pleaded,  that  he  was  not  an  officer  in  the 
service  of  the  government,  nor  able,  from  the  means 
of  knowledge  possessed  by  him,  to  afford  such  in- 
formation as  alleged : — Held,  that  the  plea  was  bad 
on  special  demurrer,  first,  for  traversing  what  was 
immaterial ;  and  secondly,  for  traversing  matter 
not  alleged  in  the  declaration. 

The  defendant  also  pleaded,  that  the  representa- 
tion was  not  in  writing,  as  required  by  statute 
9  Geo.  4.  c.  14  : — Held,  that  this  plea  was  also  bad 
on  demurrer,  as  being  argumentative,  and  amount- 
ing to  the  general  issue.  Tumley  v.  Maegregor,  12 
Law  J.  Rep.  (n.s.)  C.P.  295 1  6  M.  &  G.  46 ;  6  Sc. 
(n.8.)  906. 

"Where  an  action  was  brought  for  a  breach  of 
contract  in  not  purchasing,  taking  to,  or  paying  for 
a  quantity  of  iron  mine,  and  there  was  an  allegation 
that  the  plaintifiT  had  raised  and  prepared,  and  was 
ready  and  willing,  and  then  tendered  and  offered  to 
sell  and  deliver  to  the  defendants  the  quantity 
mentioned  in  the  contract : — Held,  that  the  words 
**  tendered  and  offered"  were  immaterial ;  and  that 
a  plea  traversing  the  tender  and  offer  was  therefore 
bad.  Jackson  v.  Allaway^  13  Law  J.  Rep.  (n.s.) 
C.P.  84 ;  6  M.  &  G.  942 ;  7  Sc.  (n.s.)  875. 

(c)  Argumentative, 

The  general  issue  is  a  denial  that  the  requisites 
of  the  Statute  of  Frauds  have  been  complied  with, 
in  cases  where  the  statute  applies. 

A  plea,  therefore,  of  non-compliance  with  the 
statute  is  demurrable,  as  being  an  argumentative 
denial  of  the  contract,  or  of  the  facts  from  which 
the  contract  is  implied  by  law.  Leqf  v.  Tuionf  12 
Law  J.  Rep.  (n.s.)  Exch.  69;  10  M.  &  W.  393. 

Declaration  on  a  promise  Iw  the  defendants,  to 
pay  250/.  on  the  plain  tiff  ^s  delivering  up  certain 
goods,  and  abandoning  a  lieu  thereon,  alleging 
Uiat,  on  &c.,  the  plaintiff  was  ready  and  willing, 
and  then  tendered  and  offered  to  deliver  up  the 
goods,  and  to  abandon  the  lien,  but  the  defendants 
refused  to  accept  Plea,  that  the  said  goods  were 
certain  hats,  and  that  the  said  tender  was  an  offer 
to  deliver  two  closed  casks,  which  the  plaintiff 
represented  as  containing  the  said  hats,  and  that 
the  defendants  never  had  any  opportunity  of  in- 
specting the  same,  although  they  requested  the 
plaintiff  to  allow  them  to  open  the  casks  and 
examine  the  contents : — Held,  bad,  as  being  an  ar- 
gumentative denial  of  the  tender.  Isherwood  v. 
Whitmore,  12  Law  J.  Rep.  (n.s.)  Exch.  93;  11  M. 
&  W.  347. 

In  an  action  on  the  case  for  the  infringement  of 
a  patent,  the  declaration  set  out  the  usutl  proviso 
in  the  letters  patent,  that  they  should  be  void, 
unless  the  plaintiff,  within  six  months,  inroUed  a 
suiUcicnt  itpecification;  and  then  averred  that  the 


plaintiff  did,  in  pursuance  of  the  proviso,  by  an 
instrument  in  writing,  particularly  describe  th< 
nature  of  his  invention,  and  did,  within  six  montiii, 
cause  the  said  instrument  in  writing  to  be  inrolled, 
&c.  The  plea  set  out  the  proviso  in  the  lettes 
patent,  and  averred  that  the  plaintiff  caused  to  be 
mrolled,  &o.,  within  six  months,  fire,  a  certain  ia- 
strument  in  writing,  in  words  and  to  the  efiect  fol- 
lowing, (setting  it  out)  ;  and  that  the  plaictiff 
caused  to  be  Enrolled  no  instrument  in  writing, 
other  than  and  except  the  said  instrument  therein- 
before set  forth,  whereby  the  said  letters  patent 
became  void ; — Held,  that  the  plea  was  bad,  u  an 
argumentative  denial  of  the  inrolment  of  the  speci- 
fication alleged  in  the  declaration.  Muntz  v.  Fnttr, 
IS  Law  J.  Rep.  (n.8.)  C.P.  1 ;  6  M.  fis  G.  734; 
7  Sc.  (n.8.)  471. 

To  an  action  by  the  indorsee  against  the  indonei 
of  a  bill  of  exchange,  the  defendant  pleaded  that 
at  the  time  when  he  indorsed  the  bill  he  was  w 
intoxicated,  and  thereby  so  entirely  deprived  of 
sense,  understanding,  and  the  use  Of  hia  reason,  aa 
to  be  unable  to  understand  the  meaning,  nature  or 
effect  of  the  indorsement,  or  to  contract  therebj,  of 
which  the  plaintiff  at  the  time  of  the  indorsement 
had  notice : — Held,  first,  that  the  plea  afforded  an 
answer  to  the  action ;  secondly,  that  it  did  not 
amount  to  an  argumentative  travene  of  the  indone* 
ment  Gore  v.  Gihtan,  14  Law  J.  Rep.  (n.8.)  Exch. 
151 ;  13  M.  fie  W.  623. 

{d)  Too  large  or  too  narrow. 

[See  De  Medina  v.  Horman,  ante,  (h).] 

To  an  action  against  the  acceptor  of  a  bill  of  ex- 
change, the  defendant  pleaded  that,  being  indebted 
to  J  M,  he  accepted  the  bill,  and  delivered  it  to  the 
drawer,  for  a  special  purpose,  namely,  that  it  miglit 
be  discounted  by  him,  and  the  proce^  paid  to  J  Mf 
in  satisfaction  of  the  debt,  and  averred  that  the  draver 
held  the  bill  for  such  special  purpose,  and  for  tbe 
sole  use  and  benefit  of  the  defendant  ReplicatioSy 
that  the  drawer  did  not  hold  the  bill  for  the  said 
q)ecial  purpose,  and  for  the  sole  use  and  benefit  of 
the  defendant: — Held,  that  the  traverse  was  not  toe 
large,  as  it  did  not  compel  the  defendant  to  prove 
more  than  he  would  otherwise  be  bound  to  prove  in 
support  of  his  plea.  Eden  v.  Turtle,  12  Lav  J. 
Rep.  (N.S.)  Exch.  11;  10  M.  &  W.  635;  2l)ovL 
P.C.  (n.8.)459. 

To  an  action  of  trespass  the  plea  stated,  that  the 
plaintiff  was  tenant  to  the  defendant  under  a  lease, 
subject  to  a  proviso  for  re-entry  if  the  plaintiff 
should  set  over  or  otherwise  part  with  the  indentaie 
of  lease,  or  the  demised  premises,  or  tnj  put 
thereof,  and  also  if  he  should  not  observe  a  cove- 
nant that  he  would  not  sow,  crop,  receive,  or  take 
from  the  arable  lands,  or  any  part  of  them,  more 
than  two  crops  of  grain  successively,  but  would 
every  third  year  summer  fallow,  or  lay  the  araUe 
lands  down  with  rye,  grass,  and  clover  seeds,  or 
plant  potatoes,  or  sow  with  peas  or  beans,  which 
should  be  twice  well  hoed.  One  of  the  pleas  then 
alleged  that  the  plaintiff  did  set  over  and  part  with 
the  indenture  and  his  interest  therein,  within  the 
meaning  of  the  proviso,  to  wit,  by  pawnbg.  pledg- 
ing, and  mortgaging  the  said  indenture  of  lease,  to 
and  with  certain  creditors  of  the  plainti^  to  wit, 
one  W  and  one  B,  wherefore  the  defendant  entered. 
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To  this  the  plaintiff  replied,  tbat  he  did  not  set 
over  or  part  with  the  said  indenture,  or  his  interest, 
"by  pawning,  pledging,  or  mortgaging  the  said 
indenture  of  lease  to  and  with  the  said  supposed 
creditors,"  of  him,  the  plaintifi)  or  either  of  them 
modo  etformd : — Held,  upon  special  demurrer,  that 
the  replication  was  bad,  as  being  too  large,  and 
traversing  immaterial  matter  alleged  under  a  vide- 
Ueet  in  the  plea. 

Another  plea  alleged  that  the  plaintiff  sowed, 
received  and  took  off  and  from  fifty  acres  of  the 
arable  lands  more  than  two  crops  of  com  succes. 
rively,  to  wit,  that  be  sowed,  received,  and  took 
therefrom  three  crops  of  wheat  successively,  and 
that  he  did  not  every  third  year,  or  at  any  other 
time,  or  in  any  other  manner,  summer  fallow,  or 
lay  the  arable  lands,  or  any  part  thereof,  down  with 
lye,  grass  and  clorer  seeds,  nor  plant  with  potatoes, 
nor  sow  with  peas,  which  were  twice  or  at  all  well 
hoed,  wherefore  the  defendant  entered.  To  this  the 
plaintiff  replied,  that  he  did  not  sow,  crop,  receive 
or  take  off  from  the  arable  lands,  or  any  part  of 
them,  more  than  two  crops  of  any  sort  of  com 
or  g^n  successively,  and  did  every  third  year 
summer  fallow  a  part,  consisting  of  fifty  acres 
of  the  arable  lands,  and  lay  down  with  rye,  grass 
and  clover  seeds  another  part,  consisting  of  fifty 
acres,  and  did  plant  another  part,  consisting  of  fifty 
acres,  with  potatoes,  and  did  sow  another  part 
consisting  of  fifty  acres,  with  peas,  and  the 
residue  of  the  arable  lands  with  beans,  which 
were  twice  well  hoed,  and  that  there  was  not 
any  part  of  them  which  the  plaintiff  did  not 
every  third  year  either  summer  fallow,  or  lay 
down  with  rye,  grass  and  clover  seeds,  or  plant 
with  potatoes,  or  sow  with  peas  or  beans,  which 
were  twice  well  hoed,  concluding  to  the  country : — 
Held,  upon  special  demurrer,  that  the  coveoant 
that  the  plaintiff  would  not  sow  more  than  two 
erops  of  grain  successively,  was  distinct  from  and 
not  qualified  by  the  covenant  as  to  fallowing  or 
sowing  with  rye,  gprass,  clover,  potatoes,  peas,  and 
beans ;  and  that  the  replication,  which  put  in  issue 
tbe  breach  of  the  former  covenant,  was  good,  and 
was  not  vitiated  by  the  introduction  of  the  state- 
ment as  to  fallowing  and  sowing  with  rye,  grass  and 
clover,  potatoes,  peas,  and  beansi,  with  respect  to 
which  the  plea  disclosed  no  good  breach.  Hammond 
Y.Colls,  14Law  J.  Rep.(N.8.)C.P.288;  1  Q.B.916. 

To  an  action  for  money  lent  by  the  bankrupts  to 
tbe  defendants,  the  defendants  pleaded  that  they 
discounted  a  bill  for  the  bankrupts,  and  then  lent 
and  advanced  to  the  bankrupts,  And  gave  them  credit 
for  a  certain  sum,  and  offered  to  set  off  that  sum. 
Replication,  that  the  defendants  did  not  lend  or 
advance  a  large,  or  any  sum,  to  the  bankrupts : — 
Held,  that  the  traverse  was  not  too  narrow,  as  the 
lending,  advancing,  and  giving  credit,  formed  but 
one  transaction.  Alsager  v.  Currie^  12  Law  J.  Rep. 
(H.8.)  Exch.l6*;  11  M.  &  W.  14. 

(e)  Conclusion  qf. 

To  a  declaration,  that  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendants,  would 
draw  a  bill  on  him  for  his  accommodation,  and  in- 
dorse it  to  him,  the  defendant  promised  to  pay  the 
bill  when  due  and  save  harmless  the  plaintiff,  with 
a  breach  that  the  defeiidant  did  not  pay,  and  the 
plaintiff  was  damnified,  a  plea  that  the' defendant 


did  pay,  and  that  the  plaintiff  was  not  damnified,  con- 
eluding  to  the  country, — Held,  bad  on  demurrer. 
miks  V.  Hopkins,  12  Law  J.  Rep.  (k.s.)  C.P.  321  ; 
6  Sc.  (n.b.)  802  ;  1  Dowl.  &  L.  499. 

(F)  N£W  ASSIOMMBNT. 

.  The  plaintiff  declared  in  debt  for  73/.,  due  for 
work,  labour,  and  materials,  and  upon  an  account 
stated.  The  defendant  pleaded  specially,  that  the 
work  was  done  under  a  certain  contract,  (stating 
the  terms),  in  respect  of  which  the  defendant  became 
indebted  to  tbe  plaintiff,  and  that  afterwards  the 
defendant  paid  to  the  plaintiff  divers  sums  of 
money,  amounting  to  the  sum  mentioned  in  the 
declaration,  in  full  satisfaction  and  discharge,  with 
the  exception  of  23/.,  which  he  brought  into  court. 
The  plaintiff  took  that  sum  out  of  court,  and  re- 
plied that  the  defendant  did  not  pay  the  supposed 
sums  in  the  plea  mentioned,  in  full  satisfaction  of 
the  money  in  the  declaration  mentioned.  Issue. 
At  the  trial,  the  defendant  proved  the  payment  of 
all  due  under  the  contract  stated  in  the  plea,  but 
the  plaintiff  proved  beyond  that,  a  balance  due  to 
him  for  extra  work,  to  the  amount  of  49/.  4f.  l\d.: 
— Held,  that  though  the  declaration  was  genera], 
the  plea  had  limited  the  issue  between  the  parties  j 
and  that  the  defendant  was  entitled  to  the  verdict, 
as  the  plaintiff  should  have  newly- assigned,  in  order 
to  entitle  himself  to  recover  for  the  extra  work. 
Rogers  v.  Custance,  10  Law  J.  Rep.  (n.s.)  Q.B.  1 13  ; 
1  Q.B.  77 ;  4  P.  &  D.  574. 

Where  the  declaration  alleges,  that  the  defen- 
dants erected  certain  hoardings,  and  continued 
them  an  unreasonable  time,  whereby  the  plaintiff 
sustained  damage,  and  the  defendants  justify  under 
a  custom  for  Qie  lord  mayor  of  London  to  give 
licence  for  the  erection  and  continuance  of  hoard- 
ings for  such  time  as  he  should  think  reasonable, — 
mueref  whether  the  plaintiff  can  recover  damages 
for  the  time  beyond  that  specified  in  the  licence 
without  a  new  assignment.  Bradbee  v.  the  Mayor 
qf  London,  11  Law  J.  Rep.  (n.s.)  C.P.  209;  4  M. 
&  G.  714. 

To  an  action  by  the  reversioner  for  entering  rooms 
and  apartmeflts,  and  breaking  a  staircase  and  ceil- 
ing, the  defendants  justified  under  a  composition 
deed,  entered  into  by  the  tenant,  by  which  it  was 
provided,  that  in  the  event  of  rent  and  certain  in- 
stalments being  unpaid,  they  should  have  power  to 
enter  and  distrain  the  goods  of  the  tenant  on  the 
premises ;  and  the  plea  alleged,  that  rent,  &c.  was 
in  arrear,  and  that  the  defendants  being  refused  ad- 
mission by  the  tenant,  for  the  purpose  of  distraining, 
necessarily  and  unavoidably  a  little  broke  the  stair- 
case, &c.,  doing  no  unnecessary  damage: — Held, 
that  the  plea  was  no  answer  to  the  declaration,  and 
that  a  new  assignment  was  unnecessary.  Foulkes  v. 
Scarpe,  1 1  Law  J.  Rep.  (n.s.)  C.P.  247;  4  M.  &  G. 
126;  4  Sc.  (N.8.)  713. 

'  A  general  plea  of  payment  must  be  taken  to  be 
pleaded  to  the  particular  sums  for  which  the  action 
is  brought ;  and  where  the  claim  is  for  a  balance 
due,  after  deducting  such  payment,  the  plaintiff 
may  recover  for  it  without  a  new  assignment.  Dyte 
V.  Hawker,  12  Law  J.  Rep.  (n.s.)  Q.B.  338;  1  Dowl. 
&L.  P.C.  189. 

Trespass  against  two  constables,  and  others,  for  as- 
saulting and  dragging  the  plaintiff  out  of  the  clerk's 
desk,  in  a  certain  church,  &c.,  and  imprisoning  hitn 
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inthecustodyof  ibe  twooonstables without  reasonable 
or  piobable  caote,  for  a  long  time,  to  wit,  twenty^four 
hours.  Plea  justifying  the  imprisonment  and  de* 
tention  of  the  plaintiff  for  a  reasonable  time,  to  wit, 
for  two  hours,  on  acconnt  of  his  bad  conduct  in  the 
church,  and  to  prevent  his  returning  and  renewing 
it  Replication  de  injurid  ;  and  new  assigning  that 
the  defendants  detained  him  in  custody  beyond  a 
reasonable  time,  and  longer  than  was  necessary  for 
the  purpose  stated  in  &e  plea.  On  special  d^ 
murrer,  on  the  ground  of  duplicity  and  repugnancy, 
— Held,  that  the  replication  was  good.  Worth  v. 
Terrington,  M  Law  J.  Rep.  (n.s.)  Exch.  7 ;  IS  M.  & 
Vf.  781. 

(G)  Departure. 

Covenant  by  G,  the  surviving  lessor  in  a  lease 
for  a  term  of  years  granted  by  G,  O,  and  F  to  the 
defendant,  for  not  repairing  and  leaving  in  repair 
at  the  end  of  the  term.  Plea,  that  G,  O,  and  F, 
from  the  time  of  making  the  demise  until  the  death 
of  O,  and  O  and  F  afterwards,  had  a  reversion  for 
a  longer  term  of  years,  expectant  on  the  lease,  and 
that  after  O's  death,  and  before  any  breach  of  cove> 
nant,  G  and  F  assigned  such  reversion  to  B,  and 
thenceforward  ceased  to  have  any  reversion  or  in- 
terest in  the  demised  premises.  Replication,  that 
G,  O,  and  F  were  not,  from  the  making  the  demise 
until  the  death  of  O,  nor  at  any  time,  possessed  of 
the  said  reversion  in  the  said  demised  premises, 
modo  etformA : — Held,  on  demurrer,  that  the  repli- 
cation was  bad  as  being  a  departure  from  the  decla- 
ration. Gretn  v.  Jamesj  10  Law  J.  Rep.  (n.s.)  Exch. 
78;  6M.&W.656. 

Assumpsit  on  several  bills  of  exchange,  with 
counts  for  goods  sold  and  delivered,  money  paid, 
interest,  and  on  an  account  stated.  Pleas,  a  release 
by  deed,  making  profert  thereof.  Replication, 
setting  out  the  deed  on  oyer,  by  which  it  appeared 
that  the  plaintiff  and  others  (creditors  of  the  defen* 
dant)  had  agreed  to  release  the  defendant  from  lia- 
bility, in  respect  of  their  claims,  on  his  agreeing  to 
pay  lltf.  in  the  pound  thereon,  and  giving  them 
certain  promissory  notes  for  the  amount ;  and  the 
deed  contained  a  proviso,  that  in  case  default  should 
be  made  in  payment  of  any  or  either  of  the  said 
promissory  notes  when  due,  the  agreement  and  re« 
lease  should  be  void ;  the  replication  then  averred* 
that  default  had  been  made  in  payment  of  one  of 
the  notes,  which  had  been  renewed.  Rejoinder, 
that  before  default,  the  defendant  delivered  to  the 
plaintiffs  another  promissory  note,  which  was  ac- 
cepted by  them  in  lieu  and  satisfaction  of  the  said 
note ;  without  thiR,  that  the  said  note  had  been  re- 
newed : — Held,  that  the  rejoinder  was  a  departure 
from  the  plea.  NevUl  v.  Boylt^  12  Law  J.  Rep.  (n.b.) 
Exch.  220 ;  11  M.  &  W.  26;  2  DowL  P.C.  (m.8.) 
747. 

(H)  Misjoinder  of  Counts. 

The  declaration  contained  seven  counts  in  case ; 
the  eighth  charged,  that  the  defendant  took  and 
distrained  the  growing  crops,  goods,  and  chattels  of 
the  plaintiff,  for  rent,  which  said  crops,  &c.  were 
of  more  than  sufficient  value  to  satisfy  the  arrears; 
that  having  so  taken  and  distrained  the  said  crops, 
&c.,  he  retained  possession  of  the  same  for  a  long 
time,  to  wit,  &c.,  and  although  under  the  said  difi- 
trcss  he  might  have  satisfied  the  said  arrears  of 


rent,  yet,  contriving,  &e.  to  i^jore  tlie  plaiatill^  he 
afterwards,  to  wit,  &c,  wrongfully,  injurioiisly,  and 
vexatiously  made  a  second  distress  upon  tki  tmd 
growing  crops,  ftc,  and  upon  other  growing  craps, 
&C.,  for  the  same  arrears  of  rent  in  sespect  of  which 
the  distress  first  mentioned  was  made,  and  tha 
again  took  and  distrained  the  said  erops,  &e.,  sad 
wrongfully  and  injuriously  kept  and  withheld  the 
same  several  crops,  &c.  from  the  plsintiff  mkc 
the  said  second  distress,  for  a  long  time,  like.!— 
Held,  on  motion  in  arrest  of  judgment  a  count  ia 
case,  and  not  trespass,  and  therefore  no  miigoiader. 
Lear  v.  CaU/eeoi,  12  Law  J.  Bep.  (n.s.)  Q.B.  !€»; 
4  ae.  123 ;  3  G.  «{  D.  491. 

(I)  Demurrer. 

A  special  demurrer  for  duplicity  must  shiw 
wherein  the  duplicity  consists.  Asntt  v.  CUmek,  11 
Law  J,  Rep.  (n.b.)  Q.B.  162. 

(K)  Profert. 

In  pleading  a  conveyance  by  lease  and  rekav 
profert  must  be  made  of  the  deed  of  release^  Jeaim 
V.  Peace,  10  Law  J.  Rep.(ii.s.)  Exeh.  58;  6  M.&  W. 
722 ;  8  DowL  P.C.  758. 

A  surety  for  the  payment  of  money  being  saed 
on  his  guarantie,  may  plead  an  indenture  of  releais 
from  the  plaintiff  to  his  principal  without  prodndq; 
or  making  profert  of  the  indenture  Bam  v.  Cotfer, 
10  Law  J.  Rep.  (N.8.)  Exch.  471 ;  8  M.  &  W.  161 ; 
IDowl.  P.C.(N.8.)  n. 

The  defendant,  to  an  action  against  him  ss  the 
maker  of  a  promissory  note,  pleaded  in  excess 
of  profert,  that  after  the  making  of  the  note  an  in- 
denture was  made  between  the  plainti£^  the  defies- 
dant,  and  A  and  B,  and  other  persons,  crediteisof 
the  defendant,  whereby  the  delendant  assigned  ail 
his  property  to  A  and  B,  as  trustees  for  the  beneil 
ef  his  creditors ;  and  that  the  plaintiff  and  the  odMT 
creditors  did,  by  the  said  indenture,  release  the  dfr> 
fendant  from  aU  and  singular  his  debts,  && ;  that 
there  was  but  tme  pait  of  the  said  indenture,  whieh 
part  did  not  belong  to  the  defendant,  nor  had  he  As 
right  to  or  custody  of,  or  any  eontroni  over  it ;  that 
the  same  wss  in  the  possession  of  A  and  B^  the 
trustees,  who  refused  the  possession  of  it  to  the  de- 
fendant : — Held,  that  the  excuse  of  profini  wss  in- 
sufficient Hodgwnr.  Warden^  18  Law  J.  Bep.  (H.&) 
Exch.  257;  18  M.  &  W.  22. 
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(A)  Bill. 

(a)  Statements  and  Chargee  in, 

[Bignold  T.  Audland,  4  Law  J.  Dig.  440;  11  Sim. 
as.   BeadUe  ▼.  ^iireA,  4  Law  J.  Dig.  441 ;  10  Sim. 

Oimre — Whether  a  bill  filed  to  make  an  infant  a 
mad  of  ConTt  ought  not  to  allege  some  right  or 
datm  of  the  infant  to  property  within  the  jurisdio* 
tioo,  although  untruly.  Jtkmtvm  ▼.  Beaitu,  10 
C.  &  F.  42. 

Wh«ee  fraud  is  charged,  the  particular  £acti 
moat  be  atatod  on  whieh  that  charge  ia  grounded. 
Frieev,  HariUy,  10  Law  J.  Rep.  (s.ft.)  Ex.  £q.  24. 

Held  on  demurrer,  that  where  a  defendant  ia  not 
ID  posaeaaion  of  the  property  in  queation,  and  the 
bUl  doea  not  allege  that  he  made  any  particular 
daim,  it  ia  not  auffident  to  aaaert  merely  that  he 
elaima  "  eome  intereat"  in  the  premiaea ;  the  bill 
•bould  aet  forth  the  apecific  interest  he  elaima,  the 
▼ilue  of  it,  and  in  what  way  it  affects  the  plaintiff, 
Pkm  T.  Phan,  10  Law  J.  Rep.  (n.8.)£x.  £q.  83; 
4Y.&C.345. 

Allegation  in  a  bill,  that  A,  B,  and  C  were 
naaned  ezeeutora  in  the  will  of  D,  and  that  A  and 
C  daly  proved  the  will,  and  thereby  became  hia 
legal  personal  representativea : — Hdd,  that  thia 
aUcgatioB  waa  aufficient  to  let  in  eyidence  that  A 
and  C  had  alone  proved  the  will.  Dynn  t.  Morris, 
11  Law  J.  Hep.  (ms.)  Ch.  241 ;  I  Hare,  413. 

In  a  bill  for  an  account,  the  plaintiff  in  general 
taima  charged  errora  ia  the  aceounta  between  him 
and  the  defendaBt«  and  stated  that  they  appeared 
ia  a  certain  report  of  an  accountant,  but  the  bill 
did  not  state  the  report,  or  apeoifically  point  out  the 
arera:^Held,  that  the  plaintiff  could  not  on  thia 
Moord  give  eTidence  of  the  report,  or  of  such  errora, 
nd  that  notwithstanding  the  defendant  bad  stated 
the  report  in  hia  croaa  bill,  and  had  explained  some 
of  the  errora.    Shepherd  t.  Morris,  4  Bea.  252. 

An  ejectment  hill  filed  in  1842,  stated  that  the 
plaintiff'a  alleged  right  to  the  land,  accrued  in 
1312,  that  a  biU  had  been  filed  in  1824  to  recover 
the  property,  and  that  an  ejectment  had  been 
hrooght  in  1832,  which  waa  atayed  until  the  plain- 
tiff had  paid  the  costa  of  a  former  ejectment ;  but  it 
did  not  atate  the  reault  of  the  anit  or  action: — Held, 
that  it  muat  be  inferred  that  they  had  failed,  and 
that  they  did  not  prevent  the  operation  of  the  Sta- 
tute of  Limitationa.  Bampton  v.  BircbaU,  6  Bea.  67. 

Thia  Court  has  authori^  to  relieve  against  an  in* 
atrnment,  which,  although  legal  upon  the  face  of  it, 
waa  in  fact  executed  for  anUlegal  and  immoral  pur* 
pose. 

But  where  a  party  to  the  illegal  or  immoral  pur* 
2>oae  comes  himself  to  be  relieved  from  the  obligar 
tion  he  has  contiaoted  in  reapect  of  it«  he  muat  dia* 
tinctly  and  exclnaiTcly  atate  auoh  grounda  of  relief 
aa  the  Court  can  legally  attend  to ;  he  must  not 
accompany  hia  claim  to  relief,  which  may  be  legiti* 
mate,  with  claims  and  oomplainta  which  are  conta^ 
minatcd  with  the  original  immoral  purpoae.  Battp 
V.  Chester,  5  Bea.  103. 

Where  the  bill  containa  alternative  allegations 
of  facta,  the  opposite  party  is  entitled  to  adopt,  as 
•gainst  hia  opponent,  whichever  of  the  altemativea 
he  pleaaea.     WUUanu  v.  Flight,  5  Bea.  41. 

Where  a  bill  for  an  account,  which  relies  on  eer- 
Uia  ttema  as  the  ground  for  transferring  the  matter 


from  the  juriadiction  of  a  court  of  law  to  that  of 
equity,  alao  containa  a  general  vague  charge  of  there 
being  voluminoua  and  intricate  acoounta  between 
the  partiea ;  then,  if  the  plaintiff  faila  in  supporting 
hia  equity  upon  the  particular  itema,  he  cannot 
maintain  the  bill  against  a  demurrer  upon  the  latter 
vague  chargea.    Darthex  v.  Clemem,  6  Bea.  163. 

A  voluntary  covenant  ia  aufficient  to  support  a 
erediton'  suit  againat  the  repreeentetivea  of  the  co* 
venantor.  Watson  v.  Parker,  12  Law  J.  B«p.  (ir.8.) 
Ch.  221 ;  6  Bea.  283. 

The  prayer  that  a  **  defendant  being  aerved  with 
a  copy  bill  under  the  23rd  of  the  Orden  of  Auguat 
1841,  may  be  bound,"  &c.  muat  be  inaerted  in  the 
prayer  of  process.  CUbson  v.  Haynes,  11  Law  J. 
Rep.  (H.a.)  Ch.  153;  1  Hare,  317. 

An  averment  in  a  bill  to  restrain  'Hhe  setting  up 
of  outstanding  terms  in  ejectment,  that  H  being,  or 
claiming  to  be,  entitled  to  the  premises,  devised 
them  to  the  plaintiff,  and  positively  averring  the  title 
of  the  plaintiff  thereto,  accompanied  by  statements 
shewing  that  his  claim  was  founded  upon  the  devise : 
•^Held,  to  be  sufficiently  certain  upon  general 
demurrer.  There  ia  no  rule  of  pleading  which  re« 
quires  that  the  facta  creating  the  title  of  the  plain- 
tiff to  relief  muat  appear  on  the  atating  part,  or 
before  the  charging  part  of  the  bill  j  but  an  allega- 
tion that  the  defenduit  pretenda,  &c,  and  a  general 
ehaige  of  the  eontrazy  of  auch  pretencea,  ia  not  an 
averment  of  the  facta  implied  in  the  contrary 
charge.    Houghion  v.  Reynolds,  2  Hare,  264. 

A  genera]  charge  of  n-aud  is  to  be  re&rred  to, 
and  explained  by,  the  particular  allegations  of  fraud 
which  the  bill  contains ;  but  if  there  be  no  definite 
or  apedfic  charge  of  fraud,  a  vague  charge,  where 
the  facta  alleged  may  or  may  not  amount  to  fraud, 
will  not  auetain  the  bill  upon  demurrer.  Munday 
▼.  Knight,  3  Hare,  497. 

A  bill  for  an  account  of  dilapidation  was  filed 
by  the  reversioner  of  a  leaae,  against  the  per- 
sonal repreaentative  of  a  peraon  whose  interest  in 
the  lease  appeared  to  be  that  of  equitable  tenant 
for  life,  with  remainden  over,  alleging  that  such 
person,  in  his  lifetime,  was  in  possession,  during 
which  time  tiie  dilapidation  accrued,  that  he  paid 
rent,  and  was  liable  to  the  oovenanta  in  the  lease, 
and  that,  on  bia  death,  the  defendant  entered  into 
posseaaion  aa  hia  administretor,  paid  rent,  and  be- 
came liable  under  the  covenanta: — Held,  that  there 
waa  not  a  sufficient  allegation  of  debt  to  support  the 
bilL     Jrkwright  v.  CoH,  2  Y.  &  CoU.  C.C.  4. 

The  expression  **  how  otherwise,"  in  the  inter- 
rogatoriee  to  a  bill,  are  not  mere  words  of  form. 
Davis  V.  Cripps,  2  Y.  &  Coll.  C.C.  430. 

A  bill  to  enforce  the  trusta  of  a  creditors'  deed 
containing  an  ultimate  trust  for  the  debtors,  must, 
in  order  to  avoid  the  necessity  of  making  the  debt- 
ore  partiea,  contain  a  distinct  allegation  as  to  the 
amount  of  fund  to  be  distributed,  and  that  there 
will  he  no  surplus. 

If  it  pray  for  the  admimstration  of  the  whole 
estate,  without  making  the  debtors  parties,  it  will 
be  demurrable.     Bedford  v.  Gates,  4  Y.  &  C.  21. 

A  statement  *Hhat  the  defendant  alleges,  and  the 
plaintiff  believes,  the  fact  to  be,'*  is  not  a  sufii- 
cient  allegation  of  a  material  fact  Bgremont  v. 
CoweU,  6  Bea.  620. 

In  a  suit  against  a  sovereign  prince  who  is  also  a 
subject,  the  bill  ought  npon  the  face  of  it  to  shew  a 
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case  rendering  tke  tor«reign  prince  liable  to  be  sued 
as  a  subject;  a  simple  allegation  that  a  foreign 
instrumenti  depending  on  foreign  law,  is  null  and 
void,  is  too  vague.  Duke  of  Brunswick  v.  King  qf 
Hftnover,  13  Law  J.  Rep.  (m-s.)  Ch.  107 ;  6  Bea.*  2. 

In  cases  where  there  are  outstanding  terms  which 
nuiy  be  set  up  in  defence  to  the  action,  and  prevent 
a  trial  of  the  real  merits  of  the  case,  or  where  the 
facts  are  such  and  of  a  nature  so  complicated  that 
complete  and  effectual  relief  can  only  be  given  in 
equity,  this  Court  will  affi>rd  its  assistance,  and 
wiU«  if  the  oiveumstancea  require  it,  first  see  that 
the  legal  .requlskes  tivthe  plaintifTs  title  az»  esta^ 
blished,  and  then  give  the  necesssry  relief,  but  this 
must  be  upon  a  bill  framed  fbr  the  purpose,  stating 
the  dllficuUies*  and  praying  Uw  aasiataiiee  of  ^he 
Cpun  to  p9fnm»  .them,  i  The  .oasea  of  4ow^r,.aiid 
partition  are,- howi^yeft-exeeptions  .t»  tha  rakk 
Where  a  party  eought  in  tine  court  to  reowrer  a 
rfsl  estate  on  the  ground  of  bis  tntsrest*  being 
equitable,  but  did  not  ask  relief  against  any- impedi« 
ment  to  a  trial  at  law,  and  it  turned  out  «t<  the 
hearing  that  his  title  was  «  legal  title»  the  C«uft 
refused  to  retain  the  suit  to  enable  the  plaintiff  to 
establish  bis  right  at  law  by  an  aotion  or  issue,  and 
dismissed  the  bill.  Strickland  v.  Striekland,  6  Bm,  77. 

Under  the  prayer  for  general  relief,  speoifit 
relief  may  be  granted  of  a  difSbrent  description  from 
the  speciiic  relief  prayed  by  the  bill ;  provided  the 
bill  contains  chaiges  putting  material  facta  in  issue, 
which  will  sustain  sneh  specific  relief.  CoekireU 
V.  DickeuMf  3  Moore,  P.C.  98 ;  1  M.  D.  &  D.  46. 

Upon  an  objection  by  the  clerk  of  records  and 
writs  to  the  insertion  of  the  prayer,  ''that  the  de« 
fendant  may  be  bound  by  all  the  proceedings  in 
the  cause  "  as  directed  by  the  23rd  Order  of  August 
1841,  at  the  beginning  instead  of  the  end  of  the 
prayer,  it  was  held,  that  no  rule  could  be  laid 
down  as  to  the  part  of  the  prayer  of  the  bill  in 
which  these  particular  words  sheuld  be  placed. 
Smith  V.  Gntvesf  14  Law  J.  Kep.  (n.8.)  Ch.  426i 

A  bill  alleged  that  the  defendant  bad  been  ap- 
pointed receiver  in  a  certain  aait,  and  that  aa  such 
receiver  he  was  bound  to  pay  the  plaintiff  a  ceitaiA 
aalary,  that  the  defendant  ought  to  have  paid  the 
plaintiff  this  salaiy  from  January  1 834  to  January 
1339,  but  that  he  had  paid  the  plaintiff  nothing  in 
respect  of  it,  and  tliat  the  defendant  had  sinee  beea 
discharged  from  being  receiver.  The  bill  pnayed 
for  an  account  of  the  sum  due  to  the  plaintiff  from 
1834  to  1839,  and  for  payment  by  the  defendants— 
Held,  that  this  bill  was  open  to  a  general  demurrer, 
DuPre  V.  Dunoombe,  14  Law  J.  Rep.  (n.0.)  Ch.403. 

A  bill  for  the  delivery  up  of  a  void  lease  may  not 
be  demurrable,  although  it  may  appear  irom  the 
statements  in  t^e  bill  that  the  lease  is  void  on  the 
face  of  it. 

Queers— Whether  the  38th  Order  of  August  1841 
applies  to  cases  where  a  general  demurrer  to  the 
bill  might  have  been  sustained.  Mokiworth  v. 
Howard,  2  Coll  C.C.  145. 

(b)  Multifariousness. 

The  Attorney  General  v.  Corporation  of  Poole,  4 
Law  J.  Dig.  441-2,  afi&rmed.  Parr  v.  the  Attorney 
General,  8  C.  &  F.  409. 

^  It  is  difficult  to  lay  down  rules  as  to  multifa* 
riouBucBs  applicable  to  all  cases;  but  if  a  case  is  an 
entire  case  as  against  one  defendant,  an  objection 


for  multifariousness  cannot  be  made  by  another 
defendant,  who  is  connected  only  with  some  poitioa 
of  the  whole  ease.  Parr  v.  the  Attorney  Genend, 
8  C.  &  F.  409. 

Upon  the  death  of  a  lady  in  1808,  who  was  pss- 
sess^  of  considerable  real  and  personal  estati^ 
some  litigation  took  place  in  the  ecclesisaticsl 
court,  respecting  the  validity  of  her  will,  which 
continued  till  1812,  when  the  will  was  estabbsM, 
and  probate  was  granted  to  T  W,  who  beoame  enti* 
tied,  under  her  inU,  to  the  residue  of  ber  real  sad 
personal  eatate.  While  that  litigation  ctfutiaiiej^ 
the  rents  of  the  real  estates  and  also  the  pemnd 
eatate  were  received  by  the  defattdant,  who  hsl 
acted  aa  the  solicitof  and  agent  of  the  ttstaCrix»  ail 
had  xoHsetod  her  xcbCs  during  her  life  ^  sad  Mt  ef 
the  mfakilw.  mossvei  by  ikn,  be  ^mhmgiA  feet 
debts  and  funeral  and  testamentiiy  eKpiaffii  IwH 
never  accounted  for  the  rents  of  ^e  real  estate;  or 
foE  the  personal  cstato  received  by  bfim.  l%e 
plaintiff  wma  the  penoasd  TSfpteacMUtS^e  both  «f 
X  W  and  of  the  testatrix,  and  pray od%y.  Ida  bfillinr 
an  acoeimt  of  tbs  rents  of  the  teal-e^tMc,  wA  il 
the  pejRsoBal  estate  of  the  teetitrii^  reo0Nisd'by**e 
defendant  aince  her  death  :^—Held«  on  demamr, 
that  this  bill  was  multifarioua.  JTeeki  v.  PiOt  10 
Law  J.  Rep.  (K.s.)Ch.  6. 

A  bill  by  a  party  in  possession  of  money  behni^ 
ing  to  one  of  several  claimants,  against  aucbsefenl 
claimants,  tendering  for  the  dedsion  of  the  Cent 
a  question  aa  to  the  amount  of  the  mooey  which  die 
plaintiff  is- liable  to  pay,  cannot  be  aostained  as  a 
bill  in  the  nature  of  an  interpleading  bill,  and  ii 
demurrable  for  multifariousnesa.  BignMi,Aed- 
land,  10  Law  J.  Rep.  (k.8.)  Ch.  91. 

A  bill  in  equity  in  the  form  of  ao  equitable  ejeet- 
ment  bill  againat  one  person  anda  bfll  to  redeem  at 
against  another  is  nniltifarioua.  Phsm  t.  Pkim,  10 
Law  J.  Rep.  (na)  Ex.  £q.  33 ;  4  Y.  ft  C.  345^ 

A  mortgaged  lands  in  fee  to  S  for  8,iNIML,  and 
afterwards  mortgaged  the  sana  to  K  fcr  1,OOM 
Both  mortgagea  were  assigned  to  C^  lAo  get  pos- 
session of  the  pramioes,  and  then  filed  a  tafii  ef 
foreclosure  against  A  and  one  "Rytukf  whs  «ai 
alleged  to  have  aome  interest  in  the  equi^  of  le* 
demption«  A  then.  iHed  hia  bill  against  C,  aHsglag 
a  contract  by  him,  previous  to  the  tcnuftr,  toptf* 
cbaae  part  of  the  landa  oomprised  in  the  flnt  iMf^ 
gage,  and  poasession  deliwved,  and  pimjrxBg  ^pedfie 
pc^ormance,  an  account  of  the  pmthase  money,  si 
the  rente  and  profits  received  by  C,  and  a  leusussf- 
ance  of  the  residue.  Both  oauaea  conaing  en  Higsliiyi 
a  decree  was  made  in  the  first  oanse  direeting  Ai 
accounts,  &&;  and  it  waa  further  ordered,  that 
what  waa  fou|id  due  from  G  to  A  under  tke  decnt 
in  the  second  cause  should  be  set  off  against  wlnt 
should  be  found  due  from  A  to  C  under  this  decise> 
and  that  upon  payment  by  A  to  G  of  the  balance,  if 
any,  C  should  reconvey  to  A ;  or  upon  paymem  hy 
the  other  defendant,  C  should  reconvey  to  him.  Tke 
decree  in  the  second  cause,  of  even  date,  was  far 
specific  peribrmance,  and  for  an  acoonnt  of  the  par* 
chase-money,  &c.;  and  it  further  directed^  tbst 
what  waa  found  due  from  A  to  C,  under  the  M 
decree,  should  be  deducted  from  or  set  off  agaiart 
(as  the  esse  might  be)  what  was  found  doe  fimm  C 
to  A  under  this  decree,  and  that  thereupon  A  shouU 
convey.  By  a  subsequent  order,  the  acoouots  ia 
both  suits  were  referred  to  the  same  Master.    A  sod 
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C  and  Eyton  dying  before  the  report  was  made,  the 
repMsentative  of  A,  by  one  bill,  revived  both  suits 
against  the  representatives  of  C  and  Eyton,  and 
introduced  by  way  of  supplement,  an  award  made 
under  an  inclosare  act  of  certain  lands  to  A,  as 
owner  of  the  premises  comprised  in  the  first 
mortgage,  the  sale  thereof  by  A  to  P,  who  entered 
into  possession,  but  refused  to  pay  the  purchase- 
money,  and  that  P  was  induced  afterwards,  without 
coBsideratioD,  upon  C  giving  him  an  indemnity,  to 
deliver  up  the  same  to  C|  who  had  ever  since  had 
possession  ;  and  praying  that  the  plaintiff  might  be 
declared  to  have  a  lien  upon  the  same  for  the  pur- 
ebase-money,  and  that  it  might  be  included  in  the 
accounts  directed  by  the  two  decrees.  The  repre* 
aentativee  of  C  and  Eyton  severally  demurred  for 
mmltilarioasneas,  and  on  the  ground  that  P  ought 
to  be  made aparty. 

Sgmbk — The  bill  of  revivor  would  have  been 
multifaiioua  against  the  representativrs  of  Eyton, 
eren  if  the  supplemental  matter  had  not  been 
inlrodnced ;  but  that  addition  made  it  clearly  so 
againat  boUi  defendants.  Demurrers  allowed  on 
that  ground.  Lhpd  v.  Domglat,  10  Law  J.  Rep. 
(si«8.)  Ex.  £q.  34 ;  4  Y.  &  C.  448. 

The  plaintiffs  appointed  A,  B  and  C  their  foreign 
agents ;  A  retired,  and  the  plaintiffs  then  sppointed 
By  C  and  D  agents.  The  transactions  being  sepa- 
rate,— Held,  Uiat  a  bill  for  an  account  of  the  two 
agencies  was  multifiurious  as  regarded  A ;  but,  sembltf 
if  the  dealings  had  not  been  separate,  but  a  mere  coiw 
ftinuatioD,  the  decision  would  have  been  otherwise. 
Benton  v.  Hwjffitidt  12  Law  J.  Rep.  (h.s.)  Ch.  89 ; 
6  Bea.  546. 

A  bill  to  restrain  commissioners  from  paving  one 
part  of  the  plaintiff's  property  and  draining  another 
is  not  multifarious.  Birley  v.  the  CemtableM,  8fc,  pf 
CkorUm-upon'Medlock,  3  Bea.  499. 

The  two  executors  of  a  testator,  having  employed 
an  agent  to  act  for  them  in  the  administration  of  their 
teatator'a  estate,  borrowed  money  of  him  on  their 
private  account,  for  which  they  gave  him  their 
aeparate  promissory  notes.  The  agent  indorsed  these 
notes  over  to  certain  creditors  of  his  own.  Upon 
a  bill  filed  by  the  executors  against  the  indorsees 
and  the  agent,  praying  for  an  injunction  to  restrain 
two  separate  actions  brought  by  the  indorsees  against 
the  plaintiffs  respectively  on  their  separate  notes : 
-<-UeU,  oa  demurrer,  that  the  bill  was  not  mnlti- 
iarious^  the  olqeot  of  it  being  also  to  obtain  an 
aceoqnt  of  all  monies  received  by  the  agent  in 
reapeot  of  the  teatafeor's  estate^  and  to  establish  an 
agseemeatfaf  whieh  it  was  alleged  that  the  indorsees 
had;notiee)  whereby  the  monies  due  on  the  notes 
were  is  be  set  off  agsinst  the  meniea  so  reoeived  by 
tba  agent  Davie  v.  Crif^,  2  Y.  &  Coll.  C.C. 
4Mi 

A  demurrer  for  mnltifiariousness  allowed,  with 
liberty  to  amend  the  bill.  The  bill  was  amended 
hj  the  addition  of  statements  which  precluded  a 
damurrer  for  multifariousness  to  the  amended  bill. 
The  defendant  answered,  and  took  the  objection  of 
saultifariottsness  by  his  answer.  The  plaintiff  did 
not  prore  the  additional  facts  stated.  The  Coort, 
at  the  hearing,  reiused  either  to  allow  or  reserve  to 
A  future  stage  of  the  cause  the  objection  of  molti- 
fariousuess  as  a  defence,  the  same  not  having  been 
taken  in  limine  to  the  amended  bill ;  but  decided, 


that  regard  should  be  had  to  the  abjeotion  in  dis- 
posing of  the  costs*    Bemeen  ▼.  Haifield,  4  Hare,  82. 

(c)  Amending. 

Where  the  Court  gives  leave  to  amend,  by  adding 
parties,  the  power  so  given  is  in  no  case  to  be  consi- 
dered illusory ;  and,  therefore,  where  it  is  necessary 
to  read  evidence  against  the  new  party,  the  plainti^ 
notwithstanding  the  order  is  merely  to  amend,  may 
file  a  supplemental  bill,  and  he  may  incorporate  in 
such  bill  any  other  matter  which  might,  indepen- 
dently of  the  order  to  amend,  be  the  subject  of  a 
supplemental  bill,  ffood  y.  fVood,  4  Y.  &  C.  186. 

(d)  Revivor, 

Where  a  soit  abates  after  a  demurrer  has  been 
filed,  but  before  it  has  been  heard,  the  plaintiff  and 
thoee  representing  him  may  file  a  bill  of  revivor 
and  supplement  for  the  purpose  of  having  the  de- 
murrer disposed  of;  but  the  equity  of  the  original 
bill  being  challenfled  by  the  demurrer,  tiie  plaintiff 
in  the  second  bill  is  not  at  liberty  to  claim  the  same 
or  additional  relief,  by  adding  supplemental  matter 
in  corroboration  of  the  original  claim,  and  not 
required,  for  the  purpose  of  shewing  by  and  against 
whom  an  order  to  revive  may  be  properiy  obtained. 
Bamffton  r.  BirehaU,  fi  Bea.  830. 

The  original  bill,  for  the  administration  of  the 
estate  of  A,  stated,  that  B  and  C  were  his  exe- 
cutors, and  had  proved  his  will.  The  bill  of  revivor 
stated,  that  the  statement  in  the  original  bill,  that 
B  had  proved  the  will  of  A,  was  inaccurate ;  that 
C  alone  had  proved  the  will ;  that  C  was  since  dead, 
having  appointed  B  his  executor,  and  that  B  had 
proved  C's  will,  and  thereby  become  his  personal 
representative,  and  also  the  kgaf  pergonal  represen' 
tative  of  A,  and  had  since  possessed  effects  of  both 
A  and  B.  B,  by  plea  to  the  bill  of  revivor,  averred 
that  in  the  lifetime,  and  since  the  death  of  C,  he 
(B)  renounced  probate  of  the  will  of  A,  and  that 
he  (B)  had  never  intermeddled  with  the  estate  or 
effects  of  A,  and  that  no  personal  representative  of 
A  was  a  party : — Held,  that  the  statement  in  the 
bill  of  revivor  could  not  be  taken  as  displacing  the 
statement  in  the  original  bill ;  that  the  statement  of 
the  original  bill  could  only  be  displaced  by  amend- 
ment; and  that  the  objection  was  therefore  properly 
taken  by  plea,  and  not  by  demurrer.  Strickland  v. 
Strieklimd,  10  Law  J.  Rep.  (21.8.)  Ch.  861 ;  12  Sim. 
253. 

The  49th  Order  of  August  1841  does  not  dispense 
with  the  necessity  of  stating,  in  a  bill  of  revivor,  so 
mtieh  of  the  pleadings  hi  the  original  suit  as  is  suf- 
ficient to  shew  the  title  of  the  plaititiff,  as  against 
the  defendant,  to  revive  the  suit.  If  the  statements 
in  the  bill  of  revivor  do  not  shew  a  title  to  revive,, 
the  plaintiff  cannot,  on  demurrer,  supply  the  defbct 
by  reading  the  record  of  fhe  original  bill,  although 
that  record  be  referred  to  in  the  bill  of  revivor.  The 
title  to  revive  the  suit  against  the  defendant  is  not 
shewn  by  the  mere  statement,  that  such  defendant 
is  the  representative  of  a  party  who  had  answered 
the  original  bill.     Griffith  v.  Rieketts,  8  Hare,  476. 

(e)  Supplemental, 

A  suit  WhB  instituted  to  have  a  bill  of  exchange 
delivered  up,  on  the  ground  of  fraud,  and  to  restrain 
an  action  at  law  commenced  thereon.    Pending  the 
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sn!t,  the  plaintilF  in'  the  action  recovered  and  ob* 
tained  payment: — Held,  on  demurrer,  that  th^ 
plaintiff  in  equity  might  file  a  supplemental  bill, 
stating  these  facts,  and  praying  a  repayment  and 
indemnity.    Pinkus  v.  PeierSf  5  Bea.  2S3. 

Each  of  two  original  suits  to  recorer  the  same 
turn  of  money,  became  defective  by  the  insolvency 
of  a  party  who  was  plaintiff  in  the  first  of  the  causes, 
and  a  defendant  in  the  second  ;  the  plaintiff  in  the 
second  suit  not  being  a  party  to  the  first  suit:  — 
Held,  that  the  defect  in  the  first  suit  was  not  reme^ 
died  by  a  supplemental  bill  in  the  second  suit,  be- 
fore a  decree  was  obtained  in  that  suit.  Cat  tell  v. 
Corrall,  1  Hare,  216. 

(B)  Demurrbh. 

[The  Attorney  General  v.  Corporation  qf  PooU, 
4  Law  J.  Dig.  444,  affirmed.  Parr  v.  the  Attorney 
General,  8  C.  &  F.  409.] 

The  allegations  of  the  bill  were  to  the  following 
effect,  viz.  T  and  J  O  were  entitled  between  them 
to  one- half  of  the  shares  of  certain  mines  as  adven- 
turers ;  J  G  became  indebted  to  the  other  adven- 
turers, and  assigned,  by  deed  of  November  4,  1819, 
some  of  his  shares  to  raise  money  for  payment  of 
his  debt.    T  and  J  G  afterwards  became  bankrupts  { 
when  it  was  agreed  between  their  assignees  and 
the  other  adventurera  that  the  mines  should  be  sold, 
the  shares  of  the  remaining  shareholders  being  re- 
puichased ;  that  the  shares  of  T  and  J  G  should  be 
sold,  and  the  proceeds  applied  in  payment  of  the 
debt  due  to  the  company  ;  and  that  the  purchasers 
thereof  and  the  old  shareholders  should  constitute  a 
new  company.    The  arrangement  was  carried  into 
effect  by  means  of  a  decree  in  the  Vice  Warden's 
Court  of  the  Stannaries  of  Cornwall ;  and,  for  the 
purpose  of  facilitating  the  arrangement,  the  then 
assignees  of  T  and  J  G  nominally  relinquished  their 
shares.    It  had  been  previously  agreed  between  the 
assignees  and  the  other  adventurers,  that  certain 
other  persons  should  become  purchasers  of  such 
relinquished  shares,  and,  amongst  others,  that  R  T 
should  have  ^th  afterwards  increased  to  ^h  shares 
between  himself  and  partners,  who  traded  under  the 
name  of  the  Gweek  Company,  and  C  T  should  have 
other  shares :  the  sale  under  the  decree  was  ficti- 
tious, the  sums  and  future  shareholders  having  been, 
previously  to  the  sale,  agreed  upon :  the  shares  so 
.pnrchased  were  part  of  the  shares  of  T  and  J  G, 
and  the  old  and  new  company  were  the  legal  owners 
of  the  said  shares,  and  had  notice  of  all  tlie  circum- 
stances stated  in  the  bill  in  respect  of  the  manner 
in  which  the  shares  of  T  and  J  G  had  been  dealt 
with,  and  such  company  could  not,  therefore,  hold 
BMcb  shares  against  the  creditors  of  T  and  J  G.  The 
defendants  were  the  existing  partners  in  the  Gweek 
Company,  R  T  having  died.    The  bill  filed  by  the 
assignee  of  T  and  J  G  within  twenty  yeara  from  the 
occurrence  of  the  alleged  circumstances,  prayed  a 
restoration  of  the  shares  so  purchased  as  aforesaid 
for  the  Gweek  Company,  and  an  account  of  the  in- 
terim profits,  and  a  receiver  of  the  said  mines. 
.  Demnrrer  to  the  bill,  for  want  of  equity  and  want 
of  parties,  held  bad ;  and  it  was  held,  that  neither 
the  other  adventurers,  nor  the  personal  representa- 
tives of  RT  or  C  T,  nor  the  trustees  of  the  deed  of 
4th  November  1819,  were  necessary  parties.   Tttmer 
▼.  Borlasef  10  Law  J.  Rep.  (n.s.)  Ch.  26;  U  Sim. 


17 ;  and  see  Turn^  v.  Hill,  ll  Sim.  1,  and  ftann 
T.  Tyacke,  Ibid.  16. 

The  devisee  of  a  lessor  of  copyholds  bvoaght  ail 
action  of  covenant  against  the  lesiees,  to  recover 
Arrears  of  rent,  and  filed  a  bill  of  discovery  in  aid 
of  the  action.  The  bill  alleged,  that  at  the  time  of 
granting  the  lease,  the  lessor  was  "  seised  or  other- 
wise well  entitled'*.— Held,  that  the  title  of  ^ 
lessor  to  the  legal  estate  was  not  alleged  with 
sufficient  clearness,  and  a  demurrer  to  the  bill  was 
allowed.  Balls  v.  Margrave,  10  Law  J.  Rep.  (lf.s.) 
Ch.  36 ;  3  Bea.  284. 

A,  on  the  marriage  of  his  daughter,  covenanted 
with  the  trustees  to  pay  2,000i.,  upon  the  trusts  of 
the  settlement  On  the  death  of  A,  two  of  the 
trustees  filed  their  bill  for  an  account  and  payment 
against  the  executrix,  and  against  B,  the  reraaioinf 
trustee  of  the  settlement,  who  claimed  to  have  a 
mortgage  over  the  whole  estate  of  A,  impeaching 
the  mortgage,  and  praying  an  inquiry  as  to  that,  id 
ease  the  executrix  should  deny  asaeta.  B  demoiredi 
for  that  the  bill  was  filed  against  him  and  the  other 
defendant  for  distinct  matters,  in  many  of  which 
he  was  in  no  manner  interested »  and,  secondly, 
that  the  plaintiffs  did  not  sustain  a  character  en- 
titling them  to  see  the  defendant  in  manner  in  the 
bill  set  forth. 

Demurrer  overruled,  first,  because  B  was  in- 
terested in  all  the  matters  of  the  bill ;  and,  secondly, 
that  the  priority  of  the  claim  of  B  as  mortgagee,  ww 
a  materia]  oircumstance,  and  necessarily  connected 
with  the  account  to  be  taken.  AddUen  v.  Wmlker, 
10  Law  J.  Rep.  (ha)  Ex.  Eq.  73 ;  4  Y.  &  C.  442. 

A  party  may  so  encourage  another  in  the  erectioa 
of  a  nuisance  as  to  give  the  advene  party  an  eqaity 
to  restrain  him  from  recovering  damages  at  law  ibr 
such  nuisance  when  completed. 

In  a  bill  filed  fur  that  purpose,  a  general  allega- 
tion that  the  defendant  encouraged  the  erectioB  of 
the  nuisance,  while  it  was  in  progress,  is  suffident 
to  let  in  evidence  of  such  particular  acts  of  encou- 
ragement as  will  sustain  the  equity,  and  consequentlj 
is  sufficient  to  prevent  a  demiurer.  WUliam»y,  the 
EarlofJereeif,  10LawJ.Rep.(KA)Ch.  149;  ICr.ft 
P.91. 

What  degree  of  enoourageroent,  or  what  circam- 
stance  leading  to  encouragement,  would  be  snfikicnt 
for  that  purpose,  quaere*    Ibid. 

Nothing  is  admitted  by  demurrer,  bat  what  is 
properly  pleaded.  PUtm  v.  P/mm,  10  Lav  J.  Rep. 
(n.8.)  Ex.  Eq.  33 }  4  Y.  &  C.  346. 

A  demurrer  to  an  interrogatory  by  a  witnes^  on 
the  ground  of  privileged  eoinmanioation,  ought  to 
contain  a  distinct  allegation  of  the  confidential 
relation  between  the  witness  and  the  party  fie* 
whom  he  derived  his  infonaation. 

Liberty  given  to  amend  a  demurrer.  Straikmrne 
v.  8trdthmcf€,  11  Law  J.  Rep.  (!i.s.)  Ch.  400. 

To  a  bill,  praying  for  a  dedanrtioa  that  the 
plaintiff  was  eatiUed  to  certain  beqveats  made  ts 
him  by  the  testator  in  bis  will  and  «i^  6nt 
codicils,  notwithstanding  the  revocatien  «f  the  be- 
quests by  the  ninth  oodioil,  and  that  the  deftadsats, 
the  executors  who  had  duly  proved  tlie  ninth  oedicsl* 
night  be  held  to  be  tnistees  for  the  j^nlift  to  the 
extent  of  such  bequests,  a  demurrer  was  put  in  fer 
want  of  equity: — Held,  npen  appeal,  levefsing  the 
decision  of  the  Court  below,  that  the  demoncr  most 
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W  tttowed.  Aikn  t.  M^Pkerton,  12  Law  J.  IUp« 
(11.S.)  Ch.  97;  reTersing  8.c.  U  Law  J.  Rep.  (n.s.) 
Ch.  59,  and  &  Bea.  469. 

A  inetituted  a  suit  against  B  and  C  respecting  a 
iam  of  iyOOOA  D  also  was  made  a  party  to  the 
puit ;  bnt,  having  no  interest,  he  disclaimed!  A,  B, 
and  C,  afterwards  came  to  a  compromise,  in  pur- 
vuaace  of  which  they  executed  a  deed  assigning 
the  4,0002.  to  trustees,  in  trust  to  pay  to  D  his  costs 
gf  tlie  suit,  and  divide  the  rest  of  the  fund  amongst 
A  B  and  C;  D,  though  he  was  not  a  party  either  to 
the  compromise  or  to  the  deed,  filed  a  bill  against  A, 
By  and  C  and  the  trustees,  to  compel  a  performance 
of  the  trusts  and  payment  of  his  costs. 

A  demurrer  by  C  for  want  of  equity  was  allowed. 
Qibbt  ▼.  Giami4,  11  Sim.  584. 

A  was  a  creditor  of  a  firm  consisting  of  M,  N,  O, 
P,  aud  others,  and  also  of  a  firm  consisting  of  M 
and  N.  M  and  O  died,  and  afterwards  N,  P  and 
Co.  became  bankrupt.  A  then  filed  a  bill  on  behalf 
of  himself  aiid  all  the  other  creditors  of  M  and  O, 
against  the  executors  and  devisees  of  M  and  O,  and 
the  assignees  of  N,  P  &  Co.  for  payment  of  his  debt 
out  of  the  real  and  personal  assets  of  M  and  O.  N 
demurred  to  the  bill  for  multifariousness  andore  ienut, 
because  neither  the  heir  of  M  nor  of  O  was  a  party 
to  the  suit  The  Court  overruled  the  first  ground 
of  demurrer,  but  allowed  the  second.  Brown  v. 
Weatherby,  12  Sim.  6. 

A  demurrer  allowed  to  a  bill  of  discovery  con- 
taining  a  prayer  for  an  injunction  on  the  ground 
that  the  prayer  for  an  injunction  was  a  prayer  for 
relief;  and,  therefore,  fatal  to  tlie  bill  as  a  bill  of  dis- 
covery. Andrews  v.  Luptcn,  IS  Law  J.  Rep.  (n.8.) 
Ch.  201. 

General  demurrer  allowed  to  a  bill,  on  the  ground 
of  the  vagueness  and  uncertainty  of  its  statements. 
W&rmald  v.  De  Lisle,  3  Bea.  18. 

It  is  not  necessary  for  a  plaintiff,  in  a  bill  for  an 
account,  to  submit  to  account  himself;  a  demurrer 
on  the  ground  of  the  omission  of  such  a  submission 
was  therefore  overruled.  Clarke  v.  Tipping,  4  Bea. 
688. 

A  trustee  will  be  restrained  by  this  Court  from 
uaing  the  legal  powers  that  have  been  conferred 
upon  him  otherwise  than  for  the  legitimate  pur- 
poses of  his  trust ;  and  therefore,  a  demurrer,  for 
want  of  equity,  cannot  be  sustained  to  a  bill  seeking 
such  relief,  although  the  plaintiff  may  have  a  re- 
medy at  law.    BaUe  v.  Sirutt,  1  Hare,  146. 

Bill  by  two  of  the  proprietors  of  shares  in  a  com- 
panv  incorporated  bv  act  of  parliament,  on  behalf 
of  tnemselves  and  all  other  the  proprietors  of  shares 
except  the  defendants,  against  the  five  directors, 
(three  of  Whom  had  become  bankrupts,)  and  against 
a  proprietor  who  was  not  a  director,  and  the  soli- 
citor and  architect  of  the  company,  charging  the 
ddendants  with  concerting  and  effecting  various 
fraudulent  and  illegal  transactions,  wherebv  the 
property  of  the  company  waa  misapplied,  aliened, 
and  waated ;  that  there  had  ceased  to  be  a  sufiScient 
number  of  qualified  directors  to  constitute  a  board ; 
that  the  company  had  no  clerk  or  office ;  that  in 
•och  circumstances  the  proprietors  had  no  power 
to  take  the  property  out  of  the  hands  of  the  defen- 
dants, or  satisfy  the  liabilities,  or  wind  up  the 
affairs  of  the  compaay ;  praying  Uiat  the  defendants 
might  be  decreed  to  make  good  Co  the  company  the 
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looses  and  expenses  occasioned  l^  the  acts  com- 
plained of;  and  praying  the  appointment  of  a  re- 
eeiver  to  take  and  apply  the  property  of  the  com- 
pany in  discharge  of  its  liabilities,  and  secure  the 
surplus;  the  defendants  demurred :— Held,  that 
upon  the  (acts  stated,  the  continued  existence  of  a 
board  of  directors  de  facto  must  be  intended ;  that 
the  possibility  of  convening  a  general  meeting  of 
proprietors  capable  of  controuling  the  acts  of  the 
existing  board,  was  not  excluded  by  the  allegations 
of  the  bill ;  that  in  such  circumstances  there  was 
nothing  to  prevent  the  company  from  obtaining 
redress  in  its  corporate  character  in  respect  of  the 
matters  complained  of;  that,  therefore,  the  plain- 
tifls  could  not  sue  in  a  form  of  pleading  which  as- 
sumed the  practical  dissolution  of  the  corporation ; 
and  that  the  demurrer  must  be  allowed.  Fote  v. 
HarbottU,  2  Hare,  461. 

On  argument  of  a  demurrer,  facts  not  averred 
in  the  bill,  and  which  might  possibly  have  been 
denied  bv  plea,  if  they  had  been  averred,  intended 
against  the  pleader.     Ibid. 

The  plaintiff  cannot,  on  demurrer,  sustain  the 
bill  by  waiving  the  relief  prayed  against  the  demur- 
ring defendant  Where  consistently  with  the  state^ 
ments  in  a  bill  of  revivor,  the  defendant  might  have 
been  made  a  party  either  to  receive  or  pay  what 
was  due  to  her  from  the  estate  of  which  she  was  the 
representative,  or  to  account  for  her  own  receipts, 
but  it  did  no^appear  whether  she  was  a  party  for 
any  of  such  purposes,  or  in  what  character  she  was 
brought  before  the  Court,  her  demurrer  was  allowed. 
Griffith  V.  RicketU,  3  Hare,  476. 

Bill  by  some  of  the  shareholders  of  an  insolvent 
joint-stock  bank,  established  under  the  acts  7  Qeo. 
4.  c.  46.  and  3  &  4  WilL  4.  c.  83,  on  behalf  of  them- 
selves and  all  other  shareholders  except  the  defen- 
dants, against  the  directors,  some  of  whom  had 
become  bankrupt,  and  the  trustees  and  public  ofl&cer 
of  the  company,  atid  certain  shareholders  who  were 
alleged  not  to  have  paid  up  their  calls,  praying  that  an 
account  might  be  taken  of  all  the  partnership  assets, 
and  that  such  part  as  was  outstanding  might  be  got 
in  by  a  receiver,  and  that  the  whole  might  be  con- 
verted into  money  and  applied  towards  the  satisfko- 
t|on  of  the  partnership  debts ;  demurrer  for  want  of 
equity,  want  of  parties,  and  multifariousness,  over- 
ruled.    WaUworth  v.  Holt,  4  M.  &  Cr.  6 1 9. 

The  36th  of  the  Orders  of  August  1841  is  not 
applicable  to  the  case  where  there  is  something  of  a 
specific  and  particular  nature  in  the  bill  which  the 
demurrer  has  not  covered.  Dellv,  Hale,  2  Y.  &  Coll. 
C.C.  1. 

Semble — ^That  if  a  bill  alleges  that  a  person  has 
become  bankrupt,  but  does  not  allege  that  assignees 
have  been  chosen,  a  demurrer  to  the  Ull,  on  the 
ground  that  the  assignees  are  not  parties  to  the  suit, 
18  a  speaking  demurrer,  and  therefore,  bad.  Pendle- 
bury  V.  fTalker,  4  Y.  &  C.  424. 

Where  a  bill  was  brought  to  have  a  guarantie 
delivered  up,  on  the  ground  of  fraud,  and  A  and  his 
wife  were  made  parties  to  the  bill,  upon  an  allega- 
tion that  the  wife  was  concerned  in  a  conspiracy  to 
defeat  the  guarantie,  and  no  act  was  allied  against 
the  husband,  but  it  was  stated  that  he  was  ittlwcile : 
— Held,  that  a  demurrer  to  the  bill  by  the  husband 
was  sustainable.  Price  v.  CMppendalc,  4  Y.  &  C.  469. 

A  bill  stated  that  A  as  principal,  and  fi  as  surety, 
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luid  ^ven  a  Joiat  and  seTerftl  note  to  C ;  that,  «ub* 
sequeDtly,  A,  by  deed,  assigned  his  effects  to.truS" 
tees,  in  trust  to  pay  certain  specified  creditors,  of 
whom  C  was  one,  rateably ;  and,  by  this  deed,  the 
creditors!  who  executed  it,  released  iw;  that  an 
agent  of  C,  on  behalf  of  C,  had  executed  this  deed, 
and  that  C  had  recognised  the  signature  as  having 
been  tirade  dq.  his  behalf;  that  C  received  a  divi- 
dend under  the  deed  of  his  debt,  and  signed  a 
receipt.  The  bill  then  stated  that  C  had  brought 
an  action  on  the  note  against  B,  and  pcayed  for  an 
iigunction  to  restrain  the  action*  To  this  bill  C 
demurred : — Held,  that  the  capacity  of  B  to  defend 
ihe  action  successfully  at  law  was  not  so  clearly 
s^tstcd  in  the  bill  as  to  authorize  the  Court  in  that 
stage  to  allow  the  demurrer ;  but  the  benefit  of  the 
dcoiurrer  was  reserved  to  tiie  hearing.  Datne*  v. 
Salisbury,  14  Law  J.  Rep.  (xf.a.)  Ch.  153. 

The  plaintiffs,  merchants  in  London,  entered 
into  a  speculation  with  the  defendants,  constituting 
the  several  ffrms  of  M'V  &  Co.  of  Canton,  and 
K  8e  Co.  of  Sydney,  to  import  teas  from  Canton  to 
Sydney  for  sale;  and  the  agreement  between  them 
was,  that  teaa  should  b«  purchased  in  Canton  by 
M'V  &  Co^  who  were  to  be  provided  with  th« 
means  of  payment  by  drawing  bills  on  the  plaiiw 
tiffs,  who  were  to  accept  and  pay  those  bills ;  that 
the  teas  were  to  be  shipped  from  Canton  to  Sydney, 
and  there  sold  by  R  &  Co.,  who  were  to  remit  the 
proceeds  to  the  plaintiffs,  who  were  tg  repay  them- 
selves their  advances  on  the  bills  and  expenses,  and 
then  to  divide  the  clear  surplus  equally  amongst 
the  three  parties.    Joint  and  mutual  dealings  took 

?Uca  between  the  parties;  and  on  the  15th  of  May 
841,  M'V  &  Co.  inclosed  in  a  letter  to  the  plain- 
tittk  bills  of  exchange  amounting  to  10,000^, 
drawn  by  tlvem  on  the  plaintifis,  and  which  wer» 
4II  aAerwards  duly  accepted  and  paid,  except  one, 
which  did  not  become  due  till  after  the  filing  of  the 
bill,  and  for  the  nayment  of  which  the  plaintifis 
would  be  liable  when  due  {  and  this  was  done  on 
the  fsith  of  the  agreement  which  had  been  entered 
into  between  the  three  several  parties.  In  Novem* 
ber  1841,  a  shipment  of  teas  was  made,  purporting 
to  he  made  in  pursuance  of  the  agreement  and  on 
the  Joint  socount,  but  the  teas  were  of  a  very  inferior 
0haract4ir,  and  did  not  at  all  answer  the  description 
wbi<:h  the  parties  intended  should  be  shipped.  On 
lh«  «Mmination  of  the  teas,  afler  their  arrival  at 
Uydnuy,  Messrs.  R  &  Co.  found  them  of  so  inferior 
ft  dharaotor  that  they,  by  letter  to  M*y  &  Co.,  im- 
m«'diat«ly  deolinad  any  interest  in  them,  as  well  on 
i\wit  own  behalf  as  on  the  part  of  the  plaintiffi, 
wliiith  act  the  plaintifih  afterwards  confirmed  by 
l«(t«r  io  M*V  (^  Co.  i  R  &  Co.  sold  such  of  the  teas 
M  wtire  saleable,  and  transmitted  the  proceeds,  a« 
MrucU'i\  by  M'V  Si  Co.,  to  the  plaintiffs,  and  re- 
lnUtvA  ihv  residue  in  their  hands.  The  bill  prayed 
«  ii¥**Um\un  that  the  conaignment  of  teaa  in  ques- 
iUnt  was  nut  a  ooniignment  duly  made  in  perform- 
MidM  of  ihn  AgriiotneBt  entered  into  by  the  three  par* 
Ut*nt  and  that  (hf  plainUfl^  were  not  bound  to  accept 
tUtt  immp  I  Ibst  the  usual  accounts  might  be  taken 
uf  iU0  riMitiiM  paid  upon  the  bills  bv  the  plaintifiSi, 
ttMi  til  llid  lMt«i«»t  due  tharaon,  and  expenses,  and 
i»U#4  Iff  tli»  fiiontsM  reallaad  and  received  by  R  &  Co. 
tfitw  Mm  sale  Mt  iha  teaa,  and  remitted  by  them  to 
lU*  irlaltfMMki  and  Uiat  it  inlght  be  declared  that 


tha  i^aiotifis  wem  entitled  ta  n  Ifeii  on  the  rmdm 
Qf  the  tens  in  the  handa  of  B  &  Co.,  fiw  Che  Inteef 
of  their  advances,  interest,  and  ezpcsMa;  and 
prayed  a  declaration  that  the  plaiBtifi^wfltv  entitled 
to  reoover,  in  the  nature  of  dsiBagea  from  M'V  9t 
Qo,,  the  amount  of  profit  which  would  havwjesBlled 
from  the  shipment  of  the  oargiOy  if  M'V  ^  Ca  kai 
duly  pacfomsod  the  agreement  on  ^eir  p«it;  or  if 
the  Court  should  be  of  opinion  that  the  cofudgAf 
ment  was  duly  made  in  pursaaaoeof  theagfMBifiit, 
then  it  was  prayed  that  all  necesaaiy  and  prayev 
aceounta  and  inquiries  migbt  be  had  and  Mde  f«c 
ascertaining  the  oost  priee  of  the  eaqgot  and  Ikat 
the  clear  profit  or  lass  resuUiag.  from  the  md.^to»mM 
might  be  ascertained ;  and  that'  the  defendants  n>« 
spectively  might  be  diecreed  to  pay  to  the  piaantifih 
what  should. biB  found  due  to  the  plainttfb  .front  the 
defendanta,  on  taking  the  neoesaary  aaoocntic  A. 
demurrer  by  Bam,  one  of  the  members  of  tbfi.  fimi 
of  M'V  &  Co.  for  waat  of  equity,  waa  ovcmdaL 

The  altemativa  Uxm  of  the  piscary  keld  oot  ok- 
jectiooable,  as  the  platntifis,  from  the  nature  of  the 
transaction,  might  probably  be  found  entitM  l» 
the  aid  of  the  Court,  oonaistently  with  aomo  of  die 
relief  prayed  by  the  bUL  ObservatioBa  aa  fe»  ike 
pret€ne€s  usually  charged  in  bills.  Onukikmik  r. 
M'Fiear,  14  Law  J.  Rep.  (U.S.)  Ck.  41. 

(C)  Answer. 

[See  Practice  in  EauiTT  (J),  Hunter  v.  CvytmS\ 

ILoftgle^  V.  Overtm,  4  Law  J.  Dig.  42$ ;  10  Smk 
846.    Langlep  V.  Fi$h0r,  md.} 

Defendants  in  the  situation  of  representajtivea  to 
a  deceased  person,  alleged  to  have  been  anaeoooBt* 
ing  party,  are  not  by  their  answer  bound  to  set  fiortk 
the  accounts  of  that  patty  hi  a  mannor  in  whi^ 
Ikey  can  only  be  made  out  with  ftiuich  diffitalty  and 
exj^nae ;  but  it  is  sufficient  that  they  aet  foatik  d» 
aoeounts  so  far  as  they  are  themadlvea  able,  and  at 
the  same  time  so  refer  to  the  documents  from  wUdi 
the  accounts  must  be  made  as  to  give  the  plaintiff  Ike 
opportunity  of  using  tkem  for  the  pwpoee  of  making 
out  such  accounts  as  are  neceasary. 

When  the  documenta  inquired  after  by  Ike  «nl 
form  of  interrogatory  are  very  mnMroas,  it  is  aniK* 
dent,  in  the  schedule  to  the  answer,  to  descrfte 
them  by  their  general  ckaranter,  as  contained  in 
sealed  packages,  without  setting  fioc^  a  detailed 
description  of  the  several  documents.  CkntHtm  v. 
Taylor,  10  Law  J.  Rep.  (n.s.)  Ch.  145  ;  1 1  Sim.  401. 

A,  B,  and  C  were  members,  and  three  of  the 
directors,  of  a  mining  company,  and  alaa  lesKts,  in 
trnst  for  the  company,  of  ndnea  in  Nova  6esiti8» 
under  a  lease,  by  which  a  portion  of  the  profits  «n9 
reaerved  to  the  lessor.  The  lessor's  ezecntor  filed  a 
hill  agidnst  A,  B,  and  C,  for  an  aoeoont  of  nrolis 
of  the  mines,  and  required  them  to  set  fattk  a  list  ef 
all  accounts,  &&  relating  to  the  mines  in  the  pos- 
session of  them  or  their  agents.  The  defendants 
see  forth  a  list  «f  all  the  aooonnts  in  the  possemo 
of  themselves  and  of  the  aeoretaxy  -of  ike  company 
in  London,  adding,  tkat  there  were  t>tker  aeeoBBis 
in  the  possession  of  the  oompany'e  agent  in  Ave- 
rioa;  that  the  defendants  had  no  power  to  inapect 
or  use  the  accovnta  of  the  company  except  witem 
sitting  at  the  board  of  directors,  or  by  an  ordff  of 
the  board ;  and  that  they  had  not  the  peraiissiaa  of 
the  board  to  use  the  accounts  for  tke  pniposes  of 
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-tt<B  fflit,  slid  tliey  b^N  9v^  Hist  the  dfKctors  dccflxira 
10  «0««r-them  to  use  tbe  Mine,  or  to  give  them  any 
Autjier  infavtAfttiaB  which  might  enahle  the  plain- 
tiA  to  pTDseoiite  the  suit  •.•*-]Ield,  that  the  saswer 
was  iAsufflcient,  a*  it  did  not  itiite  that  the  defen- 
dantfrhad,  as  they  lawliilly  might,  applied  to  the 
ag««it  in  America  Sm  a  list  of  tlie  aeeonnts  in  Ms 
fyoaaesdoii.  Taylor  t.  MtmdeU,  11  Sim.  891 ;  afllraied, 
1  Cr.ftP.I04. 

A  detedaot  who  was  required  to  set  fimh  in  hfi 
MMwer  lo  Intefrogatotles  oertain  entries  in  the  heol» 
of  «  firm  of  which  he  was  a  memher,  stated,  in  hi* 
aa^wsr,  thst  the  books  were  in  tile  joint  enttody  of 
hlsnself  and  his  eo-paitneis,  and  that  he  had  aflced 
tboir  permission  to  Inspect  and  make-  extracts  ftom 
the  books,  to  enaUs  him  to  comply  with  the  rranf- 
sisioos  of  the  infeenrogatories,  bnt  that  they  had 
sofused  to  permit  him  so  to  do: — Held,  that  the 
answer  wss  kMmflieient,  as  the  defendant  had  not 
stated  that  tl»efe  was  any  contract  between  him  and 
liis«#-psfteers  whieh  prevented  him  from  inspecting 
the  Imoks  sad  making  extracts  from  them  withoot 
tbeir  ptemission.    Simari  t.  Lord  Bute,  1 2  Sim.  460. 

There  is  no  nile  that  a  defendant  mairt  answer 
afllrmatively  m  negafhrely  his  own  recent  facts.  AH 
that  the  Ckiurt  can  do  is^  to  compel  a  defendant  to 
afibrd  snch  a  dlsoovary  is  ho  sweSM  he  is  able  to 
give.     NekoHY.  Pont/srvf,  4  Bea.  41. 

The  asth  Order  of  August  1841,  enabling  a  de- 
fendant by  answer  to  decline  answering  any  inter* 
rsfpatory,  fsom  aaswd^ng  whidi  he  might  liave 
protected  bimself  by  demoi rer,  applies  ss  wA 
wh«E«  like  deramrrer  constituting  the  protection 
mnsst  liase  been  &  demnrrer  to  the  relief,  as  where 
it  would  bsire  been  a  demvrrer  to  the  diseovety 
only.  Constraetion  of '  an  answer  oonlahilng  a 
goneBBl  denial  of  the  Iscts  charged,  in  the  terms  of 
the  ohnge*  with  a  saving  so  far  as  the  other  stale- 
mettta  in  the  answer  admits  or  explains  tiiem. 
nppmg  v«  CkurMf  2  Hare,  888. 

An  heiiwat*]aw,  having  bought  up  Judgment 
dsfats  aflbctingtfae  estate  St  his  anoestor,  is  bound 
to  answer  the  inqmries  respeoting  those  puvdhases, 
o—tsiiMd  i»a  bill  filed  by  »  cwdiMNp  ef  suelt  ancestor 
fior  the  administsalisn  of  his  estate,  the  rule  befng 
that  ft  defcndant  answering  a  bill  must  answer  it 
ffllly.  The  defendant  should  have  defended  hlm> 
srif  against  answering  by  plea  or  limited  demurren 
leiwiter  v.  Anv*,  18  Law  J.  Rep.  (v.s.)  Oh.  S69. 

< 

(D)  DlSCLAIMES. 

Civennstaiiees  undsr  which  the  answer  ordi»« 
choDier  of  one  defendant  may  entitle  the  plaintiff  to 
a  decne-  in  thb  cause,  as  against  another  defendant^ 
although  the  answer  or  disclaimer  of  one  defen* 
dmit  is  net  evidence  sgaiost  the  other.  Qrt$n  v. 
Riedg^,  t  Hare,  I8«. 

(£)  Plka. 

A  pien^unlessuet  down  within  thres  weeks,  or  the 
ptasntiff  within  that  time  nndertafces  to  re^y  or 
serve  an  order  for  leave  to  amend,  is  to  be  allowed 
with  costs;  and  where  the  plea  is  ts  the  whole  bill 
thBS'^blendant  may  at  the  end  of  such  thuee  weeks 
have  -en  order  of  course  to  dismiss  the  bill.  Orders 
of8thorMay,1846,XLIX.;  14  Law  J.Rep.<H.s.) 
Ch.28»^  7Bea.xln;  IPh.lxxxvii. 

Jndgment  was  given  by  competent  tribunals  in 


Ftatiee  against  Qsrciss,  in  an  action  brought  by 
him  against  persons  with  whom  he  had  been  con> 
nected  in  a  loan  transaction,  for  the  purpose  of  ob- 
taining firom  them  an  account,  and  payment  of  his 
share  of  the  profits  in  the  loan.  He  afterwards 
filed  a  bin  in  the  Court  of  Chancery  against  some 
of  the  same  persons,  and  for  the  same  purposes, 
charging  that  the  proceedings  and  judgment  of  the 
French  tribunals  were  contrary  to  iusticc  and  were 
not  final  and  conclusive ;  and  also,  that  subsequently 
to  the  date  of  the  said  judgment  further  profits 
accrued  to  the  defendants  from  the  said  loan,  and 
he  claimed  a  right  to  a  share  of  them  : — Held,  that 
a  plea  of  the  foreign  proceediugs  and  judgment,  set 
forth  in  substance  and  efibct,  filed  by  the  defendants 
to  the  bill,  supported  by  averments  that  the  matters  in 
issue  in  the  foreign  tribunals  were  the  same  as  the 
matters  put  in  issue  by  the  bill,  covered  the  whole 
of  the  matters  comprised  in  the  bill,  and  was  a 
sufficient  answer  thereto. 

In  pleading  a  foreign  judgment  it  is  not  necessary 
to  set  finth  the  proceeding^  and  judgment  at  length. 
Bieardo  v.  Oareka,  12  C.  &  P.  868. 

To  a  bill  to  carry  into  efibct  a  contract  made  in  a 
foreign  country,  and  to  take  an  account  on  the  ibofing 
of  such  contract,  the  defendant  pleaded,  that  by  the 
law  of  such  foreign  country  tiie  contract  between 
the  parties  thereto  was  illegal  and  void,  and  would 
subject  such  parties  to  criminal  prosecution : — Held, 
that  this  was  a  good  plea  in  bar  to  the  relief  sought 
by  the  bilL 

That  the  plea  was  not  double,  on  the  ground  that 
some  of  its  averments  went  only  to  the  discovery. 
BtHx  V.  Be  Cdta  Biera,  10  Law  J.  Rep.  (n.s.)  Ch, 
47i  11  Sim.  818. 

Leave  given  to  file  a  double  plea  to  an  ejectment 
bill,  viz.  not  heb,  and  secondly,  the  Statute  of  Li- 
mitations. Bampton  v.  BitehaU,  10  Law  J.  Rep.  (w.a.) 
Ch.  200;  4  Bea.  568. 

A  plea  being  overruled,  and  leave  given  to  the 
plaintiflT  to  axnend,  and  to  the  defendant  to  plead  dg 
jMwe,  the  plaintiff  amended  his  bill  :^Held,  that  the 
defendantwas  at  liberty  to  put  in  a  new  defence  by 
way  of  pf  ea. 

To  a  bill  of  discovery,  filed  by  a  party  claiming 
as  heir-at-law,  the  defendant  put  In  a  plea,  insisting 
that  the  plaintiff  was  not  heir  of  the  party  who  died 
seised,  and  denying  all  the  intermediate  steps  in 
the  descent  firom  the  alleged  ancestor  to  the  plain- 
tiff, and  that  there  was  any  descent  or  seisin  in  any 
of  the  parties: — ^Held,  that  this  plea  comprised 
several  distinct  matters,  and  was  irregular. 

Plea  overruled  by  answer  as  to  matters  not  ma- 
terial to  displace  the  plea. 

Whether  a  negative  plea  can  be  put  in  to  a  mere 
bill  of  discovery,  qtuere.  Chadwiek  v.  Broadwood, 
10  Law  J.  Rep.  (M.s.)  Ch.  242 ;  8  Bea.  808  ;  Ibid. 
690, 

The  original  bill  fer  the  adminitfration  of  the 
estate  of  A  stated  that  B  and  C  were  his  executors, 
and  had  proved  his  will.  The  bill  of  revivor  ststed 
that  the  statement  in  the  original  bill,  that  B  had 

S roved  the  will  of  A,  was  inaccurate ;  that  C  alone 
ad  proved  the  will ;  that  O  was  since  dead,  having 
appointed  B  Ins  executor,  and  that  B  had  proved 
C*s  will  and  thereby  became  his  personal  represen-. 
tative  and  ako  the  legal  personal  representative  of 
A,  and  had  Muce  potseased  effects  of  both  A  and  B. 
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B  br  plea  to  the  bill  of  reviTor  tvened,  tliat  in  the 
lifetime  tend  sinee  the  death  of  C,  he  (B)  renoanoed 
probate  of  the  will  of  A,  and  that  he  (B)  had  never 
intermeddled  with  the  eetate  or  eilbctt  of  A,  and 
that  BO  persona]  representative  of  A  was  a  par^: — 
Held,  that  the  plea  aterred  only  such  matter  as  was 
necessary  to  negatite  the  statement  that  B  was  the 
executor  of  A,  and  it  was,  therefore,  not  double. 
Slriekkmd  ▼.  Strickiand,  10  Law  J.  Rep.  (ir.B.)  Oh. 
851;  12  Sim.  253. 

On  an  application  to  the  Master  by  a  defendant 
for  ftirtfaer  time  to  answer,  on  grounds  that  had 
reference  exclusively  to  in  answer,  an  order  was 
^ven  ibr  five  weeks  *Uo  plead,  answer,  or  demur,  not 
demurring  alone.^'  This  order  was  altered  by  the 
Court  to  five  weeks  **  to  answer."  on  the  ground 
thht  the  application  to  the  Master  had  reference  to 
an  answer  alone.  The  defendant  put  in  a  plea. 
This  plea  was  ordered  to  be  taken  off  the  file  for 
irregularity. 

A  plea  may  be  ordered  to  be  taken  off  the  file  on 
motion.  Brookt  v.  PwrtoiHj  11  Law  J.  Rep.  (n.8.) 
Ch.  169;  1  Y,  &  Coll.  C.C.  278. 

A  plea  of  accord  must  aver  satisfaction. 

To  a  bill  for  an  account  by  the  executors  of  A  B, 
a  deceased  partner,  against  the  survivor,  the  de- 
fendant pleaded  that  die  partnership  between  the 
defendant  and  A  B  was  dissolved  by  reaaon  of  the 
misconduct  of  A  B ;  and  that  by  the  terms  of  the 
partnership  articles,  A  B  was  not,  in  such  an  event, 
to  practise  as  a  solicitor,  &c.  at  M  T  for  seven  years 
following,  under  a  penalty;  that  after  the  dissolution 
and  a  reference  to  arbitration,  defendant  and  A  B 
came  to  an  agreement  for  putting  an  end  to  the  re- 
ference and  all  disputes  between  them  on  the  terms 
that  all  accounts  between  defendant  and  A  Band  all 
claims  of  A  B  in  respect  of  the  estate,  &c.  of  the 
late  partnership,  and  the  debts  due  to  and  from  the 
same,  should  be  waived ;  and  that  in  eonsideration 
thereof  A  B  should  be  permitted  to  practise  at  M  T ; 
and  the  defendant  averred  that  A  B  did  thereupon 
so  practise  till  his  death.  Plea  overruled,  on  the 
ground  that  it  ought  to  have  gone  on  to  aver  that  no 
liabilities  of  the  partnership  were  outstanding,  in 
respect  of  whieh  the  testator's  estate  could  be 
affected. 

QiMsre--''Whether  to  a  bill  for  an  account  a  plea 
of  an  agreement  of  compromise,  not  averred  to  be 
in  writing,  is  good.  Brcwn  v.  Perkint,  1 1  Law  J. 
Rep.  (N.8.)  Ch.  307;  1  Hare,  564. 

Plea  of  the  Statute  of  Frauds  to  a  bill  for  spe- 
cific performance  of  an  agreement  to  grant  a  lease 
'*  subject  to  certain  agreements  to  be  drawn  up 
and  signed  immediately,"  plea  allowed.  MoHttm 
V.  Tumour,  18  Yes.  175,  incorreetly  reported.  San- 
born v.  Prole,  12  Law  J.  Rep.  (w.s.)  Ch.  25. 

To  a  bill  for  discovery  of  title-deeds  in  aid  of 
an  action  at  law,  a  plea  of  unpaid  purchase-money 
i«  bad,  temble. 

An  averment  that  the  money  was  never  paid, 
not  followed  by  an  averment  that  the  money  was 
dut  at  the  time  of  filing  the  plea,  held  insuflfoient 
Drake  v.  Drake,  13  Law  J.  Rep.  (n.s.)  Ch.  406 ; 
8  Hare,  528. 

To  a  bill  by  the  representative  of  A,  for  an  ac- 
count of  a  partnership  between  A  and  the  defen- 
dant, alleging  various  eircurastanees  as  evldenee  of 
the  partnership,  and  that  the  defendant  had  in  his 


poMessioD  docvmtnts  relfldnc  ttt  lh«  boneeni^  iiy 
which,  if  prodtteed,  the  txttSi  of  tba  maltsn  in 
the  bill  mcntioiied  wimld  snpe«r>  the  defetfdaat 
put  in  a  plea  of  no  pai'feiAlp ;  md  hjr  Ms  aa- 
swer  in  support  of  the  ple«,  admitted  tfesit  he  hid 
in  his  possendon  docnmeBta  relating  to  tiie  osn- 
com;  but,  save  as  aforesaid,  he  doai«l  Iksft  be  had 
any  dooumetits  rdatlbg  to  any  of  tlw  nattefatt 
the  bill  mentioned,  or  whereby  the*  tmth  if  die 
said  matterf  would  appear;  and  he  inslilid  that, 
as  suoh  decumenta  rdated  sfxd^atv^tD  hia«n 
titla,  and'  in  no  wgf  tended  to  anppovt  tiie  plan- 
tiff's  ^elatm,  ho  was  not  bound  to  prodooe  tiMin. 
The  plea  was  disallowed,  on  the  ground  that  iht 
answer  did  not  contain  a  positive,  but  only  an  ar- 
gumentative, denial  that  tlM  docmBonta  in  the  pas- 
session  of  die  defendant  ivould  not,  if  produced, 
tend  to  shew  the  truth  of  the  matt  A  in  qtadm, 
and  that  therefore  the  allegatiaBa  in  Ae  bifi  tethst 
respect  must  bo  talLen  to  Im  tmcc 

Whether  it  is  necessary  by  the  answer  to  deny 
all  the  circumstanees  alleged  in  the  bfll  as  evidence 
of  the  partnership,  puere,  HwrHe  v.  Bar9U,  18  Lsw 
J.  Rep.  (n.8.)  Ch.  340;  3  Hare,  450. 

The  bill  alleged  that  the  plaintiff  bad  paid  te 
the  defendants  a  aum  of  1,2502.  as  tlw  babnceef 
aocounts  between  them,  the  plaintiff  being  at  thsl 
time  deranged,  and  labouring  under  llie  errooeoas 
impression  that  the  defendanta  could  transport 
him ;  and  it  alleged  that  nothing  was  due  ham  the 
plaintiff,  and  prayed  for  an  account  and  rspoy- 
ment.  The  defendant,  by  a  plea,  atated  that  the 
parties  had  come  to  a  settlement  of  aoeoont^  and, 
alter  giving  credit  to  the  plaintiff  for  the  sum  dae 
to  him,  a  sum  exceeding  1,%50L  was  found  das  to 
the  defendant,  which,  by  final  aettienent,  was  psid 
and  reoeipts  given ;  there  waa  an  svorment  that 
the  accounts  were  just,  tlMt  credit  was  given  to 
the  plaintiff  for  ail  sums  due,  and  that  die  de- 
fendants were  justly  entitled  to  credit  for  all  son 
for  which  credit  had  been  given,  that  thste  was  no 
error  in  the  aooouot,  and  that  the  plaintiff  was  ef 
sound  mind.  There  waa,  however,  no  denial,  by 
answer  or  averment,  that  the  1,250L  waa  not  dae. 
The  plea  was  overruled.  Hnmmam  v.  ibMSa, 
8  Boa.  114. 

A  bill  was  filed  to  esUbliah  a  will  as  to  scsl 
estate.  It  set  forth  the  will,  and  stated  thai  it  had 
been  proved  in  the  proper  ecclasia8tiaalceaft,aBd 
it  contained  an  allegaUon  of  a  pretence  on  the  part 
of  the  defendant  that  the  will  had  been  altocd, 
whereas  it  charged  the  contrary,  and  that  the  will 
waa  executed  in  aeverai  parts,  one  eof^  ei  wUek 
was  in  possession  of  the  teatatorat  hia  deaA  un- 
altered. The  defendant  put  in  a  plea  statiag  dm 
the  will,  as  proved,  did  not  contain  certain  pssiigw, 
and  from  which  it  attempted  to  draw  the  oondusiea 
that  the  bill  was  defective  for  want  of  parties.  Theie 
was  no  answer  accompanying  the  plea : — ^HeU,  tkst 
the  plea  was  irregular  in  point  of  fonn.  SkiJikid 
▼.  Slriekkmd,  8  Bea.  224. 

A  brought  an  action  at  law  against  B,  and  filsd  a 
bill  of  discovery  in  aid  of  the  actioD  agsiast  B 
alone.  B  pleaded  that  he  waa  a  mere  nssrtgsgec, 
and  tliat  he  ought  not  to  be  comp^ed  to  give  the 
discovery  in  the  absence  of  C,  the  mortgagor.  The 
plea  was  overruled.    Balls  v.  Margrate,  8  fica.448. 

Plea  en  information  or  belief  of  fdaiatiff s  hsok- 
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vnpAty  »*-H«ldy  ffegnlaiL    iClriirMa»  ▼«  Aminv^f  XI 

'  iA  fUtm  for  wMil  of  paniM  to  a  bUi  in  fetpect  of 
a  Uf^cgr-  givto  to  a  «Um  of  chUdroa,  to  veot  at 
.tMay»o»e4>r  mariugiiy  objoeted  that  tbo  reprotcn- 
laidva  of  A  B,  adaoeaaod  oliUd  of  thai  elaaa,  had  not 
htfevmaAo  a  pacty»  but  it  did  not  ahow  that  A  B 
had  attained  a  Toated  interest  The  plea  wai  over • 
Mtod  av  inlDrmaL  Omt ton  ▼.  Bmi$iert  4  Bea.  246. 
'!  •  A  pha  t^al' A  B»  an- eatable  mortgageo  by  de- 
pcait-of  litle-deadfl,  was  not  a  pavty^  ovecniled ;  the 
hill  mlkging  thai  the  deedt  weie  ia  the  delendam's 
posKaaion,  but  thepka,  although  aUegiog  a  depoeit 
genetally,  not  stating  distinotly  that  they  were  de- 
posited with  A  B,  or  that  they  stUl  remained  in  his 
Insida.    /bnisyr.  JloMp4Bea.889. 

"Bo  a  biB  fikd  for  an  aeconnt  of  ooal  sgainst  the 
■tytteeDtad^ea  of  the  lesaees  of  a  mine,  3ie  defen- 
dflufes  ploaded  the  Stitute  of  liimitations  in  respect 
of  the  aoconnt,  and  averred  that  they  had  not  taken 
apoik  thonsaelirea  the  performance  of  the  covenants 
io  the  lease  :-^Hc1d,  that  this  being  a  plea  of  the 
statttle,  and  a  piea  of  liability  nevei  incurred,  the 
two  things  were  inconsistent. 

The  Uendants  ako  pleaded  the  statote  as  to 
Inrthsr  aocounta  of  ooal  obtained  from  land  not 
ewmiiisad  in  the  original  lease  $  and  the  defendants 
tkcn  arerred  that  they  had  praotised  no  fraud  or  con- 
ocafaneBt  in  obtaining  sueh  ooal : — Held,  that  this 
laiaed  an  issue  not  contained  in  the  bill,  and  not 
saipporting  tbo  plea,  and  was  inconsistent  with  the 
plea. 

Separate  pleas  may  be  put  in  to  separate  parts 
.  of  a  bill  Emmott  r,  Mitchell,  14  Law  J.  Rep.  (k.s.) 
Ch.  179. 

An  inforasation  alleged,  that  an  action  was 
biDBght  in  the  Court  of  Common  Pleas  to  recover 
a  sum  doe  on  a  bond,  against  the  defendant,  A. 
Annesley,  and,  after  stating  the  usual  steps  of  pro- 
ccaa  up  to  outlawry,  further  alleged  that  the  last 
proelamation  against  the  defendimtwas  made  on 
the  sand  of  January  1836,  **  whereby,  as  on  that 
day,  the  said  A.  Annesley  became  and  was  out- 
lawed, and  the  sheiiiF  of  M  so  returned  the  said 
caigent  accordingly,  and  that  judgment  of  outlawry 
waa  duly  entered  in  the  action,  and  registered  in 
the  Court  of  Common  Pleas."  To  the  information 
il  was  pleaded  that  no  such  judgment  as  the  infor- 
matiea  mentioned  was  duly  or  otherwise  registered 
ia  the  Court  of  Common  Pleas,  and  that  there  was 
no  lacoid  of  any  anch  outlawry  in  the  count  or 
an  the  records  thereof.  No  replication  was  filed  to 
tha  plea.  The  plea  was  held  good,  with  liberty  to 
the  infbrmation.  Tke  Attorney  General  ▼. 
r,  14  Law  J.  Rep.  (n.8.)  Ch. 


(F)  Impektinbkce  and  Scandal, 

An  information  filed  by  the  Attorney  General,  at 
the  relation  of  A  and  B,  praying  for  the  Crown  the 
heaeii  of  a  judgment  in  outlawry  against  C,  and 
that  a  deed  executed  by  C,  conveying  his  pioperty 
la  -tinateea,  might  be  set  aside  as  frauduleat  and 
vaid  against  the  Crqwo,  contained  short  statements 
shewing  the  interest  of  the  relators,  and  alleging 
that  the-  motives  for  the  deed  were  to  defraud  C's 
creditors : — Held,  that  these  statements  were  not 
impertinent. 
i .  fiateptions  for  impertinence  cannot  be  sustained 


aniens  it  appears  clearly  that  the  statements  ea- 
cepted  to  cannot  be  matonal  at  the  hearing  of  the 
cause. 

Although  it  is  not  necesssvy  that  a  relator  in  an 
inCconnatioa  should  have  an  interest  in  the  subject 
of  the  suit,  yet  a  statement,  shewing  his  interest  is 
not  impertinent,  as  in  the  event  of  the  suit  failing, 
the  costo  may  be  more  easily  apportioned.  Bick^ 
md$  V.  the  Attorney  Oeneral,  12  C.  &  F.  30; 
affirming  s.  c.  12  Law  J.  Rep.  (v.s.)  Ch,  893;  18 
Id.  238. 

A,  an  iaiaat,  filed  a  bill  against  trustees,  wherein 
she -sought,  in  the  usual  terms,  an  account  of  the 
lands,  &e.  of  which  B  had  died  seised,  A  claiming 
to  be  interested  therein.  The  tnutees,  in  a  sche- 
dule of  considerable  length  annexed  to  their 
answer,  set  forth  in  particular  detail  the  names, 
acreage,  boundaries,  &c.  of  all  the  lands  of  which  B 
had  died  seised  :-~Held,  that  although  some  parte 
of  the  schedule  were  not  impertinent,  yet  the  matter 
contained  in  the  schedule  being  unnecessarily 
prolix*  and  tending  to  oppression  fr<Hn  ite  length, 
was  properly  excepted  to  by  the  plaintiff  as  imper- 
tinently set  forth. 

SemUle-^TUe  Uth  Order  of  Court  of  1828  does 
not  apply  to  such  a  case, 

Norway  v.  Rotee,  1  Mer.  347,  recognized  as  an 
authority  in  cases  similar  to  the  present,  notwith- 
standing the  1 1  th  Order  of  Court  Byde  v.  Matter- 
man,  10  Law  J.  Rep.  (n.s.)  Ch.  282;  1  Cr.  &  P. 
206. 

Where,  in  a  bill  filed  by  the  creditors  for  the  ad- 
ministration of  an  estete,  and  for  an  injunction  to 
restrain  the  executor  from  acting  in  the  truste  of 
the  will,  the  plaintiff  stetes  generally,  that  the  ex- 
ecutor is  of  bad  character  and  drunken  habits,  and 
unfit  to  act  as  executor,  it  is  not  scandalous  or  im- 
pertinent in  the  plaintiff  to  strengthen  his  case,  by 
stoting  the  particular  scte  of  misconduct  com- 
plained of.  Everett  v.  Prythergchf  1 1  Law  J.  Rep. 
(1I.S.)  Ch.  64 ;  12  Sim.  366. 

The  Court  will,  on  the  hearing  of  a  cause,  decide 
the  question,  whether  the  pleadings  contain  any 
impertinent  matter,  and  will  order  a  direction  to  be 
inserted  in  the  decree,  that  the  Uxing  Master,  in 
taxing  the  costs,  shall  have  regard  to  &e  matter  so 
decided  to  be  impertinent.  Stephens  v.  Lawrief  12 
Law  J,  Rep.  (n.s.)  Ch.  71. 

Before  answer  to  a  bill  for  specific  performance, 
the  plaintiff  obtained  an  order  of  reference  as  to 
title.  The  defendant,  under  a  threat  of  attachment, 
put  in  his  answer,  in  which  he  alleged  that  one  of 
the  conditions  of  sale  was  framed  with  a  fraudulent 
intent : — Held,  that  the  allegation  was  not  imper- 
tinent    Emery  v.  Pickering,  13  Sim.  683. 

A  plaintiff  may  call  for  information  of  a  very 
minute  character,  which  the  defendant  is  bound  in 
duty  to  afibrd,  yet  he  may  do  it  in  such  a  way  as 
to  amount  to  what  is  called  impertinence,  or  pro- 
lixity amounting  to  impertinence. 

Where  a  party  is  required  to  set  forth  inform- 
ation, and  he  refers  to  a  book  conteining  all 
that  informatioui  it  will  be  impertinent  for  him 
afterwards  to  repeat  the  information  contained  in 
that  book.     MarehaU  v.  Mellersh,  6  Bea.  668. 

A  bill  sought  to  esteblish  a  course  of  dealing 
between  the  plaintiffs  and  L,  in  which  the  plain- 
ti£b  became  indebted  to  L  «ii  their  private  «c- 
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count,. Aod  jbe,  «s;  a^t  for  tlie  i4inuiul)friiig,tlif 
afTairs  of  a  testator,  oecame  indebted  to  tb«  pluiH 
tifis,  ai  the  testators,  executors,  and  reuduary  IflgSh 
tees ;  and  the  hill  charged  that  an  agreement  hav^ 
ing  been  entered  into  for  a  set-off  of  these  xespco- 
tive  claims,  C  &  Co.«  who  were  the  bankers  b9th  oi 
the  plaintijOTs  as  executors,  and  of  !«,  with  fuU 
knowledge  of  the  agreement,  aud  of  tha  aftcowats 
being  open  and  unsettled*  and  that  a  large  sum  oif 
money  would  be  coming  to  the  plaintiffs  on  a  ha* 
lance  of  all  accounts  between  them  and  !«,  beoamQ 
the  indorsees  of  certain  promissory  notes  given  by 
the  plajntifiSi  to  Xj  fo(r  scoring  the  siuiM  doe  from' 
them  to  him.  The  bill  (which  prayed  an  lojunof- 
tion  to  restrain  proceedings  at  law  on  the  nolaa,) , 
tbeh  contained  various  nunute  inquiries  as  to  what> 
dealings  and  transactions  had  taken  place  between. 
L  and.  the  plaintiffs;  whether  the  defendants  wem 
not  the  bankers  of  htoth  parties,  imd  whether  pay«> 
ments  on  the  executcHrship  account  were  not  mad/a 
through  them ;  whether,  by  a  certain  written  state* 
ment  mentioned  ip  the  bill,  it  would  not  appear 
that  tlie  loans  to  £he  plaintiffs  were  made  on,  cerr 
tain  days  during  a  certain  period,  or  at  some  other 
and  at  what  times  \  whether  the  accounts  between 
the  parties  were  not  open  and  unsettled,  or  how 
otherwise ;  and  whether  a  large  sum,  or  what  sum 
of  money  was  not  due  from  Xi  to  the  plaintiffs*  or 
ho.w.was  the  contrary  made  ouL  The  defendants, 
by  their  answer,  denied  notice  of  the  agreement, 
and  stated  their  belief  that  such  alleged  a^eensent 
never  existed,  to  order  to  meet  the  inquiries  con- 
tained in  the  bill,  and  also  to  assist  them  in  shew- 
ing that  there  were  no  open  and  unsettled,  accounts 
between  the  .  parties,  or.  if  there  were,  t)iat  the  - 
amount  of  monies  due  ficom  the  plaintiff  to  I»  ex- 
ceeded the  amount  due  to  them  from  him,  they  aet 
out  in  hac  verba,  in  a  schedule  to  their  answer,  the 
before-^mentioned  written  statement,  all  the  pro-  , 
missory  nptof,  and  all  the  acknowledgments  for 
money  given  by  the  plaintiffs  to  L,  and  the  wholo 
of  the  banking  account  of  the  executors: — Held, 
that  the  dcfenoants,,  the  bankers,  having  been  ex* 
pressly  called  upon  to  answer  in  this  minnte  man- 
ner ^8  to  the  accounts  between  the  p2abtifia  and  . 
L,  the  schedule  to  their  answer  was  not  imperti- 
nent.   Dam*  V.  Crippt^  2  Y.  &  Coll  C.C.  435. 

» 

(6)  ADimsfOivs. 

In  an  admlniPtrataon  suit,  a  party  interested  in 
the  residue,  by  his  answer,  averred,  uiat,  according 
to  his  information  and  bdief^  the  suit  was  collusive 
as  between  tlm  plaintiffs  and  the  executors  and 
other  parties :  there  being  no  replication,  the  alle- 
gation was  taken  as  proof  of  the  fact ;  and  it  was 
held,  that  the  fact  was  no  objection  to  the  making 
of  the  decree.    HumhU  v.  Shorct  3  Hare,  119. 

The  testator,  by  his  will,  gave  to  his  executors 
bcneflciatly  all  his  property  which  he  might  not 
dispose  of,  subject  to  his  debts  and  anv  bequests 
which  he  might  afterwards  make;  and  made  a 
codicil  of  a  later  date  in  these  words : .  *'  In  a 
codicil  to  my  will,  I  ffave  to  the  corporation  of 
Olouccster  140,0001;  In  this  I  wish  my  executors 
would  give  tfd.000/.  more  to  them»  for  the  same 
purpose  SI  I  nave  before  named.'*  No  other  oo- 
dJcrt  was  found  containing  any  bequest  to  or  men- 
tion of  the  corporation.    On  a  bill  by  the  oorpo- 


rtHom  agslipt  Abe-  ^xantin-  and  tk«  imtmef 
Qgagriil^.forpayaNtttrfthftliaiiMfll.a^aHaOML^ 
and  to  have  tha  inteie^of  the  c— pitinftthtnaii 
declared: — Held,  that  the  porpoee  of  both  kgides 
must  be  deemed  to  have  bran  the  same,  and  to  have 
been  expressed  in  the  oodlw  referred  to,  as  giving 
the  £m  lefacy^  aai  Ibat  tfa«  plaintiflB  naat  beie- 
fl^ded  aa  advitlingr  in  ibe  auil^  that  m  oditf 
ciroomitaiices  ftojfm  tor  liw  foiiridiiiiiieii  «f  tkis 
Court  as  affiectmg  the  elafim  oC'  tke^ai^MMatiea.ta 
thei  iBgfi/tm,  1»«i«.  kiwtw,  iFke  Mtsm-^AUmmM^ 
tmd  Bwjfmc9if0hwemt§r  ▼■  Wmdf  8  fiii%IIL 


POACHING. 

On  tbo^fcrial(^aai«liataBeifriMitl»«trt.§ltau 
4.  a.  60.  s^  9,  for  nigtit  poaching^  it  a^pensd  thsr 
the  offance  waacovMBsittai  oo  tha  X2lk  ofJtm^ 
ary  1844.  .  The  indioimem  WMjpiefarvd  aa  ths* 
Ist  of  March  1845.  The  warrant  of.  oomnil- 
ment  by  which  the  defendant  was  oommitled  to 
take  his  trial  for  this  fiance,  waa  given  in  eri- 
dence:  it  was  dated  on  the  11th  of  Deeember, 
1844:— Held,  that  it  waa  sufficiently  shewn  tbst 
the  prosecvtion  waa  eommeneed  "  irithin  tvdve 
calendar  months  of  the  commianon"  of  tbe  ofihwe 
within  the  4th  section  of  that  atatnlCL  iUgkmy. 
Austin,  1  Car.  &  K.  621. 

In  a  case  of  night  poaching  by  thrae  er  more 
armed,  if  one  haa  a  gun,  all  axe  aaned' within  the 
aUt.  9  Geo.  4.  c  69.  a«  9.  Migiaa  ▼.  ih^^ftHtm, 
1  Car.  &  K.  724. 


POISONIKG. 

An  indictment  for  murder*  by  pviaoning,  whicii 
charges  that  the  priaoner  did  ateiniatar  tiie  poi- 
son to  the  deceased,  who  took  and  swallowed  it,  by 
means  of  which  taking  and  swallowing  the  de- 
ceased became  mortally  sicki  and  '*of  the  ^id 
mortal  sickness  died,'^  is  good,  without  also  sUfing 
that  the  deceased  died  of  the  poisoning.  JUgim 
V.  iSbm^^,  Car.  &  M.  346. 

On  an  indictment  under  1  Vict  c  85,  for  fekoi- 
ously  administering  poi80B,~^e  prisoner  cannot  be 
convicted  of  an  attault  under,  the .  1  Ith  softioa  if 
the  sUtute.    Btgina  v.  DUworUiy  2  M.  &  B.  531. 

A  was  indicted  for.  administering  poison  to  B, 
with  intent  to  murder  her.  A  took  a  teapot  sad 
teacup  into  B*s  bedroom,  and  left  it  these,  and  B 
afterwards  helped  herself  to  a  «up  4if  tha  tea  whicli 
contained  the  poieoiu  The  jury  fi>vnd  A  giahf 
of  administering  the  poison  i  but  not  with  iatant  to 
murder : — Held,  that  the  ol&nce  of  administerag 
poison  in  this  manner,  with  intent  to  mnrdei^  wis 
not  one  in  which  "  the  crime  charged"  indodeso 
assault  within  the  stat  7  Will.  4.  &  1  Vict.  e.  96. 
a.  U.    Reginar.  Draper,  1  Car.  &  IL  |76- 

The  delivery  of  poison  to  an  agent,  with  diresp 
tions  to  him  to  cause  it  to  be  adnsinistered  to  aa- 
other^  under  such  circumstances  that  ifadmiftistswd 
the  ag^nt  wou)d  be  the  sole  priQC^>al  feloa,  ianat 
an  "attempt  to  administer  poison,**  within. tbs 
sUt  1  Vict  c.  85.  s.  3. 

A  delivered  poison  to  B,  and  dosiied  him  to  pat 
it  into  V's  beer,  for  that  he  (A)  wanted  tohifl  V. 
B  delivered  the  poison  to  V,  and  told  him  what 
had  passed  between  A  and  himselfi-r-Held,  that  A 


VGVtC'BJi'VaOti'^M/itiT^JLifxht). ' 


M 


oooM  sAt  te  coimctMl  ^m  the  tUt,  1  Viet  ^  B$. 
t.  8w  of  luiviBg  Attfen^Qed  to  mdxMktm  poison  M  V. 
AjpiM  ▼.  WUHams,  1  Car.  &  K.  089. 


POUCE. 


Thtf  acts  fcgnlatiag  the  polkv  of  M aneliHtef; 
Binning]iaM«  and  BohOD,  amendMl  and  aontinued 
BBfil  the  lit  of  Octefcer  184S;  by  5  9l  ^  YicfC. 
0.  U? ;  SO  JUw  J.  Stat  458. 

Fets  paid  bj  *■  coaUable  to  a  Juattcefa  elirk  fbf 
wamata  to  appnlKiid  va^wma  -ki  «  pnii^t  ai% 
money  expended  by  him  OD  Account  of  the  pariah, 
within  18  Gea  8.  c.  19.  s.  4,  and  payable  ont  of 
the  poor-rate;  althong^  the  constable  was  not  ap- 
paiirifed  by  the  pni*,  Imt  omm  «f  the  nra]  pefke 
fane  eatafaH^Md  by  vlrtaa  of  d  ft  8  Viot  c:  08. 
aad88r4  Y&t  e«  88.  IMnmr.  tk€  InhtimanU^ 
GMbfM^  t2  Lwr  J.  Rep.  (h.s.)  M.C.  139; 
fOfitM. 


POOR. 


[See  Raxb — Sxasiojia.} 

(A)  OUARDIAira. 

(B)  MAlHTEMAlfCtt. 

(C)  Sbttlbkemt. 

(«)  ^y  Bk-ih  md  P^tntttge, 
(b)  Bf  BMng  and  ServUe. 

(e)  B^  /tppriniieesfUp, 

(d)  By  Renting  a  Tenement. 

(f)  By  Estate, 

if)  By  Payment  qf  Rates, 

ig)  By  Acknowledgment. 

(A)  tna  T^umihip. 

{i)  Ctm&hekene9$  of  firmer  Proeeedingt. 

(D)  Pavpeb  Lxtnatics. 

(E)  Of  Mabbied  WoMKN. 
Removal,  Obdeb  of. 

)  Sv^ficieney  pf^  in  generoL 
Examinaiions, 

(e)  Of  Children. 


(f;i 


An  adranee  of  money  out  of  the  Consolidated 
Fond  authorised  to  a  limited  amount  for  carrying  on 
puMle  works  and  fisheries,  and  employment  of  the 
po<V;  and  the  acts  authorizing  the  issue  of  £xche- 
qaer  bills  for  the  like  purposes  amended  by  d  Vict 
C.9;  20  Law  J.  Stat.  9. 

The  relief  of  flie  noor  iti  the  Forest  of  I>ean 
snd  other  extra-parocnial  places  in  and  near  Saint 
Briarel's,  in  the  county  of  Gloucester,  provided 
for  by  5  ft  0  Vict,  c  48 ;  20  Law  J.  Stat  194. 

The  »  ft  4  Wffl,  4.  c,  40,  7  Will  4.  &  I  Tict. 
c.  10,  and  8  &  4  Vict  c  27,  continued  in  force  Xa 
the  Ist  of  October  1845,  and,  if  Parliament  be 
then  sitting,  to  the  end  of  the  then  session  of  Par- 
liament by  7  ft  8  Vict  c.  42 ;  22  Law  J.  Stat  104. 

The  laws  r^ating  to  the  poor  in  England  ftirther 
amended  by  7  ft  8  Vict  c,  101 ;  22  Law  J.  Stat 
App.  xr. 

(A)    G«AJU>IAH8* 

The  Poor  Law  Commissioners  having  formed  six 
townships  into  an  union,  pursuant  to  4  &  5  Will.  4. 
c.  76.  s.  38,  directed  each  of  them  to  elect  guar- 


dians. The  guardians  tiOmfnated  fbr  one  township 
at 'the  firtll  three  annual  elections,  after  tlie  passing 
of  the  statute,  having  refused  to  act,  no  election  for 
that  township  ever  took  placet — Held,  on  erron 
(afll^fng  «,  c.  lO  Law  J.  Rep.  (ir.a.)  M.C.  $5;  f 
Q.B.  185,)  thatthe  board  of  guardians  elected  on  the 
third  occasion  by  the  other  townships,  although  not 
complete,  was  competent  to  make  an  order  for  pav- 
ment  of  money  under  s.  88.  on  the  overseers  oi  the 
township  which  had  not  elected  guardians ;  and  a 
mandamus  was  granted  to  compel  the  overseers  (q 

p^jr. 

The  order  of  the  guardian's  was  £lated  in  August 
1888,  and  the  mandamus  in  January  1839.  The 
oveniee^s  in  tbelt  return,  dated  March  1889,  de- 
sMbed  tbemselVBS  as  "Willtam  Robinson  and 
WHWatt  Crosaley,  the  overseers  of  tbe  poor  of  the 
tcrwtrship  of  Todmorden,^*  and  stated  that  the 
guardians  had  required  t!iem*'as  overseers  of  the 
poor  of  tbe  said  townsMp  of  Todmorden  to  pay*^ 
certarrt  sums: — Held,  thuttSieyhmd  thereby  admitted. 
tHat  they' were  the  overseers  of  Todmorden  at  Uio 
date  of  the  ordex',  and  also  of  themi&ndamus.  He- 
gha  ▼.  tfie  Overseers  tf  Todmord^  and  Walsden^  XI 
Law  J.  Rep.  (jf.s.)  VLt.  129 ;  ti  Ctfi.  875. 

Semhh-^-yer  Lord  Dentnan^  CJi,  Patteson^  J!,  and 
Odkridge,  /.—That  the  words  in  the  80th  section  of 
tHe  4  ft  5  Will.  4.  c.  70,  "provided  always,  that  one 
or  m<^e  guardians  shall  be  elected  for  each  parii^b," 
impose  on  tbe  commSssiotiers  thd  duty  of  orderiug 
the  electron  of  such  guardian  or  guardians  for  eacfj 
parisb,  but  do  not  render  the  board  ill  constituted 
if  such  election  does  not  take  place  in  each,  parish. 
Re'gina  v.  the  Overseers  of  Todmorden  and  H^alsden, 
lO'Law  J.  Rep.  (K.s.)  M.C.  05  ;  1  aB.  185. 

A  magistrate  residing  within  a  poor  law  union  is 
only  a  guardian  ex  qHtcio  under  the  Poor  Law 
Amendment  Act  while  he  is  acting  as  such  guar- 
dian. 

Two  magistrates  made  an  order  of  affiliation 
under  the  statute  2  ft  3  Vict  e.  85.  upon  the  com- 
plaint of  the  guardians  of  the  T  union,  and  were 
therefbre  guardians  ex  officio  of  it,  and  one  of 
them  was  a  rated  inhabitant  of  a  township  within 
the  T  union,  but  not  that  In  favour  of  which  the 
order  was  made :  one  of  the  magistrates  had  on 
other  occatdona  acted  as  a  guardian  ex  qfftcio,  but 
neither  bad  acted  aa  guardian  in  anything  respect- 
ing this  matter: — Held,  that  tbe  order  was  good. 
Regina  v.  Canlf  Car.  ft  M.  521. 

(B>  MAISTkKANOB. 

The  parish  of  A  and  township  of  P  had  main- 
tained their  poor  jointlv  and  indiscriminately,  as  far 
back  as  could  be  traced,  and  possessed  a  ioint  work- 
hoQse.  They  had  tbe  same  parish  church  and 
churcbwardens ;  but  separate  overseers,  collectors^ 
and  other  officers ;  and  tne  rate  for  the  maintenance 
of  the  poor  was  separately  levied,  in  the  proportions 
of  two-thirds  for  one  division  and  one-third  for  the 
other : — Held,  that  the  fact  of  joint  maintenance  of 
the  poor  was  conclusive,  under  these  circumstancea* 
to  shew  that  P  was  not  a  separate  and  distinct 
township  for  the  maintenance  of  the  poor,  within 
18  ft  14  Car.  2.  c.  12 ;  and  that  the  township  of  P, 
jointly  with  the  parish,  could  have  the  benefit  of  the 
statute  48  Eliz.  c.  2.  Pncev.  Quarrel,  14  Law  J.  Kep. 
(N.s.)M.C.  131. 
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Where  an  order  of  removal  waa  quashed  at 
■estioDs,  upon  appeal,  and  the  Justices  refused  to 
grant  the  costs  incurred  hy  the  appellant  parish, 
hetween  the  time  of  the  removal  of  the  pauper  and 
the  hearing  of  the  appeal,  this  Court  granted  a 
mandamus  against  them.  Regina  v.  the  JugHcet  <^ 
Monmouthshire^  12  Law  J.  Rep.  (n.s.)  M.C.  126  ;  1 
Dowl.  &  L.  P.C.  145. 

An  order  of  maintenance,  which  directs  an  entire 
sum  to  be  paid  weekly  and  every  week,  for  and 
towards  the  maintenance  of  three  persons,  for  so 
long  a  time  as  such  three  persons  shall  be  charge- 
able, is  bad.  Regina  v.  Martin,  IS  Law  J.  Itep. 
(n.b.)  MUC*  89. 

Two  Justices  of  the  Peace  for  the  counU  of 
Oloucester  made  an  order  upon  the  overseers  of  the 
poor  of  a  parish  in  Herefordshire,  under  section  42. 
of  the  9  690,  4.  c.  40.  The  order,  after  reciting 
that  the  pauper  lunatic  had  become  chargeable,  and 
had  been  brought  before  two  other  magistrates,  who 
had  called  a  surgeon  to  their  assistance,  and  had 
been  satisfied  that  the  pauper  was  insane,  and  bad 
inquired  into  the  place  of  her  settlement,  but  had 
been  unable  to  ascertain  it,  and  had  made  a  warrant 
for  conveying  her  to  the  county  asylum,  under 
which  she  had  been  placed  there,  and  was  still  con- 
fined therein,  proceeded  to  recite — that  it  appeared, 
to  the  satisfaction  of  the  two  Justices  (making  the 
order),  that  the  expense  for  maintenance,  medicine, 
&c.  incurred  within  twelve  calendar  months  previous 
to  the  order,  amounted  to  231.  St,,  which  had  been 
paid  out  of  the  county  rates  by  the  treasurer  of  the 
county  of  Gloucester,  and  that  it  also  appeared  that 
the  settlement  of  the  pauper  was  in  the  parish  of  P, 
in  the  county  of  Hereford,  and  then  ordered  the 
overseers  of  P  to  repay  to  the  treasurer  of  the  county 
of  Oloucester  the  said  sum  of  23/.  St,,  &c.,  and  also 
ordered  them  to  pay  a  further  weekly  sum  for 
future  maintenance,  &c.  This  order  was  appealed 
against,  and  several  grounds  of  objection  specified ; 
the  third  ground  of  appeal  was,  that  the  order  had 
not  been  made  in  conformity  with  the  provisions  of 
the  9  Geo.  4.  c.  40. 

Held,  that  as  section  60.  requires  "  the  nature 
and  matter"  of  i4>peals  to  be  stated,  the  appellants 
were  not  at  liberty,  on  this  general  statement,  to 
object  that  there  waa  no  power  under  section  42.  to 
order  repayment  to  the  treaturer  of  the  eottnty,  espe- 
cially as  in  other  grounds  of  appeal  they  had  spe- 
cified particnlsrs. 

Semble — That  where  the  treasurer  of  the  county 
has  made  payments  out  of  the  county  rates,  "  by 
order  of  two  Justices  to  him  directed  for  that  pur- 
pose," under  section  41,  an  order  for  repayment  to 
the  treaewrer  qf  the  county  in  which  the  asylum  is 
situate,  of  the  expenses  incurred  during  twelve 
months  prior  to  the  order,  may  be  made  under 
section  42,  though  it  is  not  stated  in  that  section  to 
whom  the  repayment  is  to  be  made. 

It  appeared,  by  the  case,  that  a  previous  order 
by  two  Justices  had  been  made,  adjudicating  the 
settlement  of  the  pauper,  and  that  this  order,  upon 
appeal  to  the  Sessions,  had  been  quashed  "  for  want 
of  form,  but  not  upon  the  merits." — Held,  that  two 
Justices  were  not  thereby  precluded  from  making 
this  order  under  section  42,  as  the  settlement  **  had 
not  beeu  ascertained"  within  the  meaning  of  that 
section. 


Two  Justioes  of  the  county  in  which  Ae  hmatic 
asylum  is  situate  may  make  an  order  lor  repayment 
and  for  future  maintenance,  under  section  42,  upon 
a  parish  in  another  county,  which  does  not  jointly 
maintain  such  asylum,  notwithstanding  the  provi- 
sions of  section  4S.  Regina  v.  the  Inhahitanlt  rf 
PueUy,  12  Law  J.  Rep.  (m.b.)  M.C.  87;  4  aB.  711. 

(C)  Sbttlbmbnt. 

(a)  By  Birth  and  Paroniage. 

A  person,  bom  in  England  of  Irish  parents  who 
have  gained  no  settlement  in  England,  is  removable 
with  his  wife  and  family  to  his  birth-place^  where, 
at  the  time  they  become  chargeable,  he  is  emaaci- 
pated,  and  has  ceased  to  reside  with  or  fom  any 
part  of  his  parent's  family;  R^iua  v.  tie  Inhabi- 
tantt  qf  Preeton,  10  Law  J.  Rep.  (ii.s.)  M£.22; 
12  Ad.  8c  E.  822 ;  4  P.  &  D.  509. 

In  1822,  the  pauper  was  bom  a  bastard  ia  one  of 
several  townships  in  a  parish,  which  had  then  only 
one  set  of  overseers,  for  the  common  purposes  of 
the  whole  parish.  From  1882,  each  of  thle  town- 
ships had  had  its  own  overseers,  and  separately 
mamtained  its  own  poor : — Held,  that  the  pauper 
had  not  g^ned  a  settlement  in  the  township  of  her 
birth,  BO  as  to  be  removable  thither  from  a  foreign 
parish  after  the  townships  had  been  separated. 
Regina  v.  the  Inhabitants  rf  Tiptom,  11  Law  J.  Rep. 
(N.s.)  M.C.  89 ;  3  aB.  216. 

Examinations  oQutained  a  statemcot  that  the 
pauper's  father  had  gained  a  settlement  in  the  ap- 
pellant parish  in  1790,  and  had  in  1838  been  re- 
moved to  the  appellant  parish,  by  an  order  uoap- 
pealed  against ;  that  the  pauper  was  emancipated 
in  182S,  and  that  neither  the  pauper  nor  his  &ther 
had  gained  any  other  settlement  in  their  own  right: 
— Held,  that  this  was  evidence  of  the  pauper's 
derivative  settlement  in  the  appellant  parish,  on 
which  the  Sessions  were  bound  to  act.  Regina  v. 
the  Inhalfitttnts  qf  BrighthelmsUme,  14  Law  J.  Rep. 
(n.b.)  M.C.  137. 

(b)  By  Hiring  aad  Service. 

The  pauper  was  hired  from  Michadmaa  to 
Michaelmas.  Being  taken  ill  about  the  interven- 
ing Midsummer,  his  master  sent  him  to  his  &tbei^ 
house,  in  another  parish,  to  remain  there  till  well 
enough  to  return  to  his  work.  His  master  seat 
him  victuals  and  medical  attendance.  He  was 
unable  to  return  to  his  work  during  the  remainder 
of  his  year,  and  did  not  sleep  again  in  his  master's 
parish.  At  the  end  of  the  year  he  received  his 
whole  wages: — Held,  that  he  gained  a  settlemeat 
in  the  pariah  where  he  resided  during  his  illneta. 
Regina  v.  the  Inhabitants  ef  East  Winch,  or  Ernst 
Winchester,  10  Law  J.  Rep.  (n.8.)  M.C.  7 ;  4  P.  &  D. 
342. 

Where  a  workman  is  hired  for  a  year  to  work  at 
a  particular  trade,  under  a  written  agreeoDMB^ 
which  says  nothing  as  to  any  periods  of  absence 
allowed  to  the  workman,  parol  evidence  may  be 
given  that  it  is  the  custom  of  the  particular  trade 
for  the  workmen  employed  in  it  to  take  certain 
holidays,  and  to  absent  themselves  on  such  oc- 
casions from  their  work  without  the  penniasi(»  of 
their  masters. 

The  Sessions  should  not  send  nn  a  case  with  a 
view  to  its  being  re-heard  by  them,  but  should  de- 
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cide  both  ways,  proYisionaUy.  Rtgina  ▼.  the  In* 
hahiiants  qf  Siokt-vpon-Trent,  \\  Law  J.  Hep.  (n^.) 
M.C.il;  5aB.d03;  1D.&M.357. 

A  woman  was  hired  to  work  in  a  factory,  (the 
t«tal  nuoiher  of  hours'  work  per  week  In  which  it 
regulated  by  law,)  and  agreed  to  he  hound  hy  the 
following,  amoDgflt  other  rules: — "The  hours  of 
sttendance  are,  horn  six  o*clocl(  in  the  morning  till 
half-past  seven  at  night,  excepting  Saturday,  when 
work  shall  cease  at  half-past  four,"  (the  whole, 
omitting  an  hour  and  a  half  per  day  allowed  for 
meals,  making  up  the  entire  numher  of  hours  per 
week  80  limited) : — Held,  that  the  hiring  was  ex- 
ceptive, and  that  she  gained  no  settlement  by  ser- 
vice under  it  JUgina  v.  t/u  InhdbitaMJls  qf  Prettotif 
12  Law  J.  Rep.  (n.s.)  M.C.  80 ;  4  aB.  697. 

The  pauper  was  hired  on  the  30th  of  November 
1S28  as  a  yearly  servant,  and  served  the  same  mis* 
tress,  in  various  places,  continuously,  until  1837. 
For  the  last  forty  days  previous  to  the  SOth  of 
November  1833,  she  resided  with  her  mistress  in 
the  parish  of  St  Pancraa.  For  the  last  forty  days 
previous  to  the  14th  of  August  1834,  on  which  day 
the  4  &  5  Will.  4.  c.  76.  passed,  she  resided  with 
her  mistress  La  St  Marylebone : — Held,  that  by  the 
operation  of  section  65.  of  that  act,  her  last  place 
of  settlement  was  St  Pancras,  and  not  St  Maryle- 
bone. Regina  v.  the  Inhabitantt  of  St.  Pancrat,  12 
Law  J.  Rep,  (n.s.)  M.C  130;  3  Q.B.  347. 

An  entry  made  by  a  master, in  his  memorandum 
book,  of  an  agreement  between  himself  and  a  ser- 
vant, for  future  service,  at  certain  wages,  is  not  ad- 
missible in  evidence,  after  the  master's  death,  (upon 
a  question  as  to  the  settlement  of  the  servant,)  either 
OQ  the  ground  that  it  was  an  entry  made  against 
his  interest,  or  in  the  course  of  any  duty  or  employ- 
ment. Neither  is  it  admissible  as  evidence  of  a 
contract  between  the  master  and  servant,  if  it  does 
not  appear  that  the  servant  ever  saw  or  assented  to 
the  terms  of  it,  and  it  is  not  signed  by  any  one. 
Regina  v.  the  Inhabitants  qf  Worth j  12Xaw  J.  Rep. 
(N.8.)  M.C.  47 ;  8  O.  fit  D.  376. 

A  contract  of  hiring,  consisting  of  an  engage- 
ment to  work  for  four  years  in  any  employment  the 
master  might  set  the  pauper  to,  and  to  devote  his 
whole  time  a^id  attention  to  such  business  during 
the  usual  working  hours,  which  were  from  6  A.1C 
to  6  ?.M.  in  the  shop,  and  the  same  when  working 
out ;  and  aho  to  give  an  account  of  all  his  doings 
in  the  business,  whenever  required ;  in  considera- 
tion of  weekly  wages : — Held,  an  exceptive  hiring. 
Hegina  v.  the  Inhabitants  of  Holbeck^  12  Law  J.  Rep. 
(H.8.)  M.C.  78 ;  4  aB.  590. 

(e)  By  Apprenticeship. 

An  apprentice  to  the  sea  service,  bound  by  in- 
denture in  August  1831,  for  seven  years,  who  had 
resided  a  auffioient  time  to  have  gained  a  settle- 
ment, prior  to  the  passing  of  the  Poor  Law  Amend- 
m«it  Act,  but  whose  term  did  not  expire  until  after 
tbat  act  came  into  operation,  retains  the  settlement 
acquired  under  the  apprenticeship,  notwithstanding 
the  provisions  of  section  67.  of  that  act  Regina  v. 
the  Inhabilantt  qf  St.  Giles,  12  Law  J.  Rep.  (n.s.) 
M.C.52J  2aB.458. 

An  indenture  of  apprenticeship  purported  to  be 
made  between  John  B,  of  the  one  part  and  J  R  of 
the  other  part,  and  was  to  the  effect  that  John  B 
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bound  himself  apprentice  to  J  R,  and  covenanted 
with  him  ;  and  in  a  subsequent  part  of  the  inden- 
ture, J  R,  the  master,  covenanted  with  the  said 
Joseph  B,  apprentice,  and  the  indenture  purported 
to  be  executed  by  Joseph  B.  The  removing  magis- 
trates took  the  examination  of  Joseph  B ;  in  which 
he  stated  that  he  was  the  person  who  executed  the 
indenture,  and  served  under  it,  and  that  he  was 
called  John  B  in  the  indenture  by  mistake:-^ 
Held,  that  this  was  not  such  an  ambiguity  as  to 
render  the  deed  void,  and  tliat  the  facts  stated  by 
Joseph  B  were  properly  taken  in  his  examination^ 
and  were  legal  evidence  to  prove  that  he  was  the 
person  who  executed  the  indenture  and  served 
under  it 

Held  also,  that,  it  being  stated  in  the  deed  that 
the  apprentice  was  bound  till  he  attained  the  age  of 
twenty-one  years,  and  the  age  of  Joseph  B  appear** 
ing  on  tlie  examination,  and  also  it  being  therein 
stated,  that  he  served  under  the  deed,  and  resided 
with  his  master  until  be  was  twenty-one,  a  forty 
days'  binding,  service,  and  residence  sufficiently 
appeared.  Regina  v.  the  Inhabitants  of  IVooldale,  14 
Law  J.  Rep.  (n.8.)  M.C.  13. 

(d)  By  Renting  a  Tenement, 

M,  being  a  yearly  tenant  of  premises,  at  the 
yearly  rent  of  lOZ.,  upon  a  taking  from  Martinmas, 
in  January  1S31,  agreed  with  the  pauper  and  tho 
landlord  that  the  latter  should  accept  the  pauper 
as  his  yearly  tenant,  from  Martinmas  to  Martinmas, 
at  the  rent  of  lOt,  provided  the  pauper  would  make 
himself  answerable  for  the  current  half  year's  rent 
The  pauper  entered  in  January  1831,  and  continued 
to  occupy  till  October  1832.  At  May-day  1831« 
he  paid  51.  for  the  half  year  from  the  Martiamaa 
preceding,  and  at  Martinmas  1831,  5/.  for  the  rent 
due  up  to  that  time.  In  October  1832,  the  pauper 
agreed  with  one  R  to  give  up  to  him  the  possession 
of  the  premises,  and  that  R  should  take  his  fixtures 
at  SLf  and  furniture  at  41.  5j.,  and  should  pay  the 
landlord  the  sum  of  9/.  55.  in  respect  of  the  rent 
due  since  Martinmas  1831.  In  October  1882,  the 
landlord  agreed  with  the  pauper  and  R,  to  accept 
R^  as  his  tenant  and  received  an  undertaking  from 
it  that  he  would  pay  the  rent  due  from  Uie  pauper. 
That  rent  was  not  then  paid,  nor  any  due  from  R 
till  Martinmas  1833,  when  a  distress  was  put  in  for 
the  whole  that  was  due,  and  the  fixtures,  with  other 
things,  sold,  and  the  whole  rent  paid  over  to  the 
landlord.  There  was  no  evidence  of  the  sum  which 
the  fixtures  and  furniture,  which  had  been  the 
pauper's,  fetched : — ^Held,  that  there  was  no  sufl&* 
cient  payment  of  rent  by  the  pauper,  ta«atisfy  the 
statute  1  Will.  4.  c.  18.  s.  1.  Regina  t.  the  Inhabit* 
ants  qfMehonby,  10  Law  J.  Rep.(N.B.)  M.€.  2;  13 
Ad.  &  K.  687 ;  4  P.  &  D.  515. 

A  taking  of  a  house  "  for  the  term  of  six  months^ 
from  the  1st  of  January,  and  so  on  from  six  months 
to  six  months,  until  one  of  the  parties  shall  give  to 
the  other  six  calendar  months'  notice  in  writing,  ta 
determine  the  tenaney,  at  the  rent  of  13L  for  six 
months,  the  first  payment  to  be  made  on  the  first  of 
July,"  is  a  taking  for  the  term  of  one  whole  year, 
under  the  statute  6  Geo.  4.  c.  57. 

The  word  "month"  will  primd  faeie  be  under- 
stood to  mean  a  *' lunar  month,"  unless  it  appear 
from  the  context  that  a  "calendar  month",  was 
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intended*  ReghM  ▼.  tht  InhahitanU  rf  Chawtom^  10 
Law  J.  Rep.  (n.b.)  M.C.  55  ;  1  Q.B.  247. 

The  pauper's  father  appUed  to  take  a  tenement. 
The  landlord  refused  to  let  it  him,  an! ess  another 
party  would  become  joint  tenant.  He  and  that 
other  pirty  became  joint  tenants  accordingly,  at 
the  rent  of  17/.  per  annum.  The  pauper's  father 
entered  alone  into  the  occupation  of  it,  and  con- 
tinued there  some  years.  He  paid  the  whole  of  the 
rent,  but  the  name  of  the  other  joint  tenant  was 
inserted  with  his  in  the  receipts : — Held,  that  un- 
der the  13  &  14  Car.  2.  c.  12,  be  gained  no  settle- 
ment. Reginn  v.  the  Inhabitants  of  AbereUtron,  10 
Law  J.  Kep.  (n.s.)  M.C.  95 ;  1  aB.  671 ;  1  6.  &  D. 
178. 

Where  a  ground  of  appeal  is,  that  the  pauper 
gained  a  settlement  by  renting  a  tenement,  it  is  not 
sufficient  to  state  that  he  occupied  such  tenement, 
even  in  the  case  of  a  dwelling-house ;  there  must 
be  a  distinet  averment  that  he  resided  forty  days. 
Megina  v.  the  Juitice*  of  the  West  Riding  {$  York^ 
shire,  11  Law  J.  Rep.  (n.8.)  M.C.  80;  2  O-B.  505. 

A  renting  and  occupation  of  a  house  and  land 
by  two  joint  tenants,  the  rent  paid  for  the  land 
alone  being  20/.  a  year,  gives  each  of  the  joint 
tenants  a  settlement  under  the  6  Geo.  4.  c.  t)7.  s.  2. 
Megina  v.  the  Inhabitants  of  St,  Laiffrenee,  Jpphby, 
14  Law  J.  Kep.  (N.a.)  M.C.  56;  6  aB.  842 ;  1  D. 
&  M.  394. 

(e)  By  Estate, 

Section  68.  of  the  3  &  4  Will.  4.  c.  76,  "that  no 
person  shall  be  deemed,  &c  to  retain  any  settle- 
ment gained  by  virtue  of  any  possession  of  any 
estate  or  interest  in  any  parish,  for  any  longer  or 
further  time  than  such  person  shall  inhabit  within 
ten  miles  thereof,"  enacts,  that  a  settlement  is  de- 
stroyed by  such  removal,  and  not  merely  suspended, 
so  as  to  be  revived  by  the  pauper's  returning  to 
inhabit  within  the  limited  distance. 

Where  a  person  purchased  a  leasehold  interest, 
iubject  to  a  rent  of  ItiO  guineas  a  year  (in  the  vear 
1826),  and  after  ten  months  left  the  house,  which 
was  shut  up,  but  the  rent  continued  to  be  paid; 
and  afterwards  ceased  to  inhabit  in  the  parish,  or 
within  ten  miles  thereof: — Held,  that  be  possessed 
no  settlement  in  that  parish,  either  by  estate,  or  by 
*<  coming  to  settle,"  within  13  &  J4  Car.  2. 
lUgina  V.  the  Inhabitants  rf  St.  Giles  in  the  Fields, 
n  Law  J.  Rep.  (n.s.)  M.C.  18;  2  a.B.  446  ;  1  O.  & 

I).  557. 

A  testator  devised  his  real  estates  to  trustees,  to 
sell  and  stand  possessed  of  the  monies  in  trust  to 
divide  between  his  nine  children ;  the  same  to  be 
to  the  sole  and  separate  use  of  such  daughters  as 
should  be  married  before  his  decease.  The  pauper 
irtarried  one  of  the  daughters  before  the  death  of 
the  testator.  AAer  the  testator's  death,  the  pauper 
and  his  wife  resided  in  a  house,  part  of  the  property, 
for  more  than  forty  days,  paying  rent  to  the  trus- 
trtm  after  which  the  property  was  sold,  and  the 
inorifry  divided: — Held,  that  the  pauper  gained  no 
m  tiliMnrnt.  Hrgina  v.  the  Inhabitants  of  Su  Marga^ 
ft  I,  Uiiftler,  1 1  Law  J.  Rep.  (n.s.)  M.C.  48 ;  2  Q.B. 
f,:,'.h  \  O.  &I).62/). 

'I  Up  riinctment  of  4  &  5  Will.  4.  c.  76.  s.  68, 
'MliMf  fio  piTion  Miiall  be  deemed  to  retain  any 
»*iH'riMiit  ifiiintd  by  virtue  of  any  possession  of 


any  interest  or  estate  in  any  parish,  for  any  kofer 
or  further  time  than  such  person  shall  inbiUt 
within  ten  miles  thereof,'*  applies  only  to  the  settle- 
ment of  the  individual  who  possesses  the  interest, 
and  not  to  any  settlement  acquired  by  denvativB 
through  him. 

Where,  therefore,  a  person  possessed  of  ao  estate 
went  to  reside  more  than  ten  miles  firom  the  paridi 
in  which  it  lay,  together  with  his  son : — Held,  that 
the  son  retained  a  derivative  settlement  in  that 
parish,  and  this,  whether  he  was  emancipated  or 
unemaucipated  at  the  time  of  leaving  it  Regpny, 
the  Inhabitants  qfHendon,  1 2  Law  J.  Rep.  (kj.)  M.C. 
3;  20.5.455;  2G.&D.394. 

A,  in  1769,  inclosed  a  piece  of  land  from  the 
waste,  and  built  a  cottage  thereon,  in  which  he  n- 
sided  sixty  years.  During  the  whole  time  a  yearly 
rent  of  2s.  6d,  was  paid  by  A  to  the  lord  of  the 
manor  for  the  cottage ;  and  on  a  further  inclosnre 
of  land  for  a  garden,  the  rent  was  increased  to  3a : 
—  Held,  that  A  gained  no  settlement  thereby. 
Regitta  v.  the  Inhabitants  ^  Cuddington,  14  Law  J. 
Rep.  (n.s.)  M.C.  182. 

(/)  Bff  Payment  iff  Raiet, 

The  proviso  of  1  Will.  4.  c.  18.  s.  2.  applies  hoft 
to  settlements  by  renting  a  tenement  and  hy  pay- 
ment of  parochial  taxes. 

Therefore,  where  a  pauper  rented  a  tenement  dot 
a  year,  at  upwards  of  80/.,  but  underlet  a  part,  sod 
paid  a  portion  of  bis  rent,  amonnting  to  10/.,  and 
was  rated  to  and  paid  poor-rates  for  the  wfade:— 
Held,  that  he  gained  a  settlement  by  payment  of 
the  rate.  Regina  v.  the  Inhabitants  ^  Brighihdm- 
stone^  10  Law  J.  Rep.  (n.s.)  M.C.  93 ;  1  aB.674; 
1  G.  &  D.  54. 

The  pauper  rented  a  tenement,  and  bad  paid 
poor-rates  for  it  for  a  year ;  but  in  the  first  of  those 
rates  his  name  was  not  inserted;  the  occnpanfa 
name  being  altogether  omitted : — Held,  that  he  ob- 
tained a  settlement,  within  the  words  of  4  &  5  WUL 
4.  c.  76.  s.  11,  having  been  assessed  to  the  poor- 
rates,  and  paid  the  same  in  respect  of  the  tenement 
for  one  year.     Regina  v.  the  Inhabitants  rf  //■/«, 

12  Law  J.  Rep.  (n.s.)  M.C.  100 ;  4  aB.  585 ;  2G. 
&  D.  682. 

(g)  By  Aeknowledgmeni. 

A  pauper,  being  chargeable  to  parish  A,  was 
placed  by  the  overseers  of  that  parish  at  an  esta- 
blishment of  a  contractor  for  the  maintenance  of 
paupers,  which  was  locally  situate  in  parish  B,  and 
there  maintained  at  the  expense  of  parish  A:— 
Held,  that  this  could  not  be  considered  as  relief  ^y 
parish  A  out  of  the  parish  ;  and  therefore  that  soch 
relief,  however  long  continued  or  often  repeated, 
did  not  amount  to  any  evidence  of  an  admission  by 
parish  A  that  the  pauper  was  settled  in  that  pari^ 
Regina  v.  the  Iniiabitants  rf  St.  Giles  in  the  neUt, 

13  Law  J.  Rep.  (n.s.)  M.C.  89  ;  5  aB.  S72 ;  1 D.  & 
M.110. 

(/<)  In  a  Totonship. 

[See  ante,  (C)  (a),  Regina  v.  the  InhahitaaU  rf 
Tipton.^ 

Previous  to  the  year  1834,  the  parish  of  Hales 
Owen  consisted  of  the  township  of  H,  the  township 
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ofO,  and  other  townships.  Only  one  set  of  orer- 
secrs  was  appointed  for  the  whole  parish,  who  made 
«  joint  poor-rate  for  such  parish,  which  rate  formed 
a  common  fund  for  parochial  purposes.  In  I884<, 
by  the  authority  of  a  mandamus  from  the  Court  of 
King's  Bench,  separate  orerseers  were  appointed 
lor  the  township  of  H,  which  from  that  time  main- 
tained its  own  poor  separately: — Held,  that  no  set- 
tlement was  gained  in  H,  as  a  distinct  township, 
prior  to  1S34;  and  that  a  pauper  whose  hushand's 
father  was  hired,  and  served  for  a  year  in  the  town- 
ahip  of  H,  in  the  year  1790,  and  who  had  acquired 
DO  subsequent  settlement,  was  not  remorable  to 
such  township.  Reghta  v.  the  Inhabitantt  of  Hun" 
nimglon,  13  Law  J.  Rep.(M.8.)  M.C.  24;  S  QLK  27S; 
1  D.  &  M.  351. 

(i)  C&aclMsbfenett  of  firmer  Proceedings, 

An  order  of  removal  of  A's  brother's  wife  to  the 
parish  of  S,  together  with  the  examination  on  which 
It  was  founded  (of  which  copies  were  sent  with  the 
order),  disclosing  a  settlement  of  A's  father  in  S, 
and  no  other  J  the  wife  having  been  received  by  the 
parish  officers  under  that  order,  and  no  appeal 
made;  is  evidence,  although  slight,  of  the  settle- 
ment of  A  in  S;  i,e,  adducible  before  Justices,  in 
order  to  obtain  an  order  for  the  removal  of  A.  But 
aach  order  and  examinations  are  not  conclusive 
evidence,  not  being  an  adjudication  of  A*s  settle- 
ment. Regina  v.  the  Inhabiiantt  of  Sowe^  12  Law 
J.  Repu  (N.S.)  M.a  38;  4  aB.  493;  2  O.  &  D. 
587. 

In  1841,  certain  paupers  were  removed  from 
St.  Helen's  Auckland  to  Middlestone.  Middlestone 
appealed,  and  admitting  a  settlement  with  them, 
ctirfed  in  their  grounds  of  appeal  a  subsequent  set- 
tlement in  Evenwood  and  barony,  by  renting  a 
tenement  At  the  Sessions,  it  was  objected  that  the 
appellants  could  not  go  into  this  settlement,  as  the 
groands  of  appeal  were  defective  in  not  shewing  a 
residence.  The  Court  of  Quarter  Sessions  allowed 
tha  objection,  and  confirmed  the  order.  Middlestone 
snbsequently  obtained  an  order  of  removal  of  the 
same  paupers,  upon  the  same  alleged  settlement,  to 
Kvenwood  and  Barony,  who  appealed,  upon  the 
ground  that  the  confirmation  of  the  first  order  was 
upon  the  merits,  and  was  conclusive  upon  Middle- 
etone: — Held,  that  the  decision  upon  the  appeal 
against  the  first  order  was  upon  the  merits,  and 
concluded  Middlestone  upon  the  alleged  settlement 
in  Evenwood  and  Barony.  Regina  v.  the  Inkahitantt 
i^Eventoood  and  Barony,  12  Law  J.  B«p.  (n.s.)  M.C. 
101 ;  3  aB.  370 ;  3  G.  &  D.  145. 

Where  the  examinations  do  not  disclose  any  evi- 
dence of  chargeability,  and  the  order  of  removal  is 
on  that  ground  quashed  generally  by  order  of  Ses- 
eionf,  such  order  of  Sessions  cannot  be  treated  as 
conclusive  of  the  settlement  of  the  pauper;  and  at 
a  subsequent  sessions  the  ground  on  which  the 
former  order  was  quashed  may  be  shewn. 

The  question  of  chargeability  is  a  question  on  the 
merits ;  i.  e,  on  the  merits  as  tney  exist  at  the  time 
ef  removal,  and  does  not  afiect  the  goodness  or  bad- 
ness of  the  settlement.  Regina  v.  the  Inkdbitante  of 
PerranzalnUoe,  13  Law  J.  Rep.  (n.8.)  M.C.  47; 
3Q.B.  400;  3  G.  &  D.  315. 

The  Court  of  Quarter  Sessions,  on  appeal,  quashed 
an  order  of  mnoval,  generally,  without  going  into 


the  evidence,  on  the  ground  that  the  examinations, 
accompanying  the  order,  were  defective  and  insuffi- 
cient, by  reason  of  an  omission,  which  the  Sessions 
judged  material,  and  which  defect  and  omission  had 
been  specifically  pointed  out  in  the  statement  of 
appeal.  Another  order  of  removal  of  the  pauper, 
from  the  respondent  to  the  appellant  parish,  was 
then  made,  and  that  order  was  appealed  against,  on 
the  ground  that  the  former  judgment  of  the  sessions 
was  conclusive  as  to  the  settlement  At  the  trial 
of  the  second  appeal,  the  respondents  tendered  evi- 
dence to  shew  that  the  first  order  was  quashed  on  a 
preliminary  objection  to  the  sufficiency  of  the  exa- 
mination, and  that  the  merits  were  not  gone  inta 
The  Court  of  Quarter  Sessions  held,  that  the  former 
judgment  was  conclusive,  and  refused  to  hear  the 
evidence,  and  quashed  the  order : — ^Held,  that  the 
Sessions  were  right  in  deciding  that  their  first  judg- 
ment was  conclusive,  and  that  it  was  not  necessary 
to  consider  whether  their  decision  on  the  first  occa- 
sion was  right  or  not  Regina  v.  the  Inhabitants  of 
Charlbury  and  Waleoitt  13  Law  J.  Rep.  (m.s.)  M.C. 
19 ;  3  aB.  378 ;  3  G.  &  D.  177. 

The  signatures  of  the  Justices  were  omitted  in 
the  copy  of  an  order  of  removal,  sent  pursuant  to 
4  &  5  Will.  4.  c.  76.  s.  79.  The  Sessions,  upon 
appeal,  quashed  the  order  upon  this  objection,  sub- 
ject to  a  case  for  the  opinion  of  the  Court  The 
respondents  took  no  steps  to  bring  up  the  case,  but 
within  six  months,  the  pauper  having  become  again 
chargeable,  obtained  a  second  order  of  removal  to 
the  appellant  parish,  upon  the  same  settlement: — 
Held,  first,  that  the  quashing  of  the  first  order  was 
not  conclusive  between  the  parties;  and,  secondly, 
that  the  respondents  were  not  precluded  from  ob- 
taining 'such  fresh  order  by  the  fact  that  they  had 
applied  for  and  obtained  liberty  to  state  a  case  for 
the  opinion  of  the  Court,  upon  the  decision  of  the 
Sessions  as  to  the  first  order.  Regina  v.  the  Inha- 
bitants ^  Great  Bolton,  14  Law  J.  Rep.  (n.s.)  M.C. 
122 ;  7  aB.  370. 

Where  an  order  of  removal  has  been  quashed  on 
appeal,  "  for  the  insufficiency  of  the  examination, 
as  disclosing  no  settlement  on  the  face  thereof," 
such  a  decision  (though  not  upon  the  merits)  is 
conclusive  between  the  parties,  upon  the  point  of 
settlement  Regina  v.  the  Guardians  of  St,  Mary, 
Lambeth,  and  Regina  y.  the  Inhabitants  qf  ElkU,  14 
Law  J.  Rep.  (n.s.)  M.C.  126. 

(D)  Pauper  Lunatic. 

An  order  under  9  Geo.  4.  c.  40.  s.  42,  adjudging 
the  last  legal  settlement  of  an  insane  person  to  be 
in  the  township  of  D,  recited  that  "  a  poor  person, 
chargeable  to  the  toumship  of  D,  was  deemed  to 
be  insane,"  and  that  the  overseers  of  D  brought 
her  before  £  D  and  J  B  W  (two  other  Justices), 
and  that  those  Justices  made  an  order,  whereby 
they  directed  the  overseers  of  D  to  convey  her  to 
the  Riding  Lunatic  Asylum.  It  appeared,  that 
no  appeal  bad  been  made  against  this  first  order. 
Against  the  second  order,  the  overseers  of  D  ap- 
pealed to  the  Quarter  Sessions.  The  Sessions  were 
of  opinion  that  the  burden  of  proving  the  charge- 
ability  of  the  pauper  to  the  township  of  D  was 
thrown  on  the  respondents,  and  quashed  ihe  order 
for  want  of  such  evidence: — Held,  that  the  Ses< 
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■iont  were  wrong,  inasmach  aa  the  chnfgeability  of 
the  pauper,  and  the  faet  that  she  had  been  brought 
before  the  Jutticet  by  the  overseen  of  D,  were 
recited  as  the  foundation  of  the  first  ordar,  against 
whieh  there  had  been  no  appeal.  JUgina  ▼.  Holds- 
worth,  10  Law  J.  Rep.  (n j.)  M.C.  67 ;  1  aB.  221 1 

1  G.  &  D.  442. 

Where  the  overaeers  of  a  pariah  in  which  the  laat 
legal  settlement  of  an  insane  paaper  has  been  ad* 
judged  to  be,  under  section  42.  of  the  9  Oeo.  4.  c  40, 
appeal  against  the  order,  the  notice  of  appeal  should 
be  given  under  the  provisions  of  section  54,  and 
not  under  those  of  sect.  46.  Bigina  v.  the  JtuHett  ff 
Kenty  1 1  Law  J.  Rep.  (k.s.)  M.C.  26 ;  2  aB.  6H&  i 

2  G.  &  D.  152. 

A  pauper  lunatic,  who  had  gained  a  settlenoent 
by  estate,  was  removed  from  his  estate,  where  he 
was  residing,  to  the  county  lunatic  asylum,  by  an 
order  of  two  Justices,  under  the  9  Geo.  4.  c.  40,  the 
asylum  being  distant  more  than  ten  miles  from  the 
parish  where  the  estate  lay : — Held,  that  section  68. 
of  the  Poor  Law  Act  was  applicable  to  this  case ; 
and  that,  by  this  removal,  the  parly  had  "  ceased  to 
inhabit,"  within  the  meaning  of  that  provision,  and 
did  not  retain  his  settlement  by  estate  afUr  that  re- 
moval. Regina  v.  the  Inhabitants  of  Whitsendine,  1 1 
Law  J.  Rep.  (n.s.)  M.C.  42 ;  1  G.  &  D.  5C0;  2  aS. 
450. 

Justices  of  the  Pesce  for  a  borough  have  no  power 
to  send  a  pauper  lunatic,  who  is  chargeable  to  the 
borough,  to  the  county  lunatic  asylum,  under  9  Geo.  4. 
c.  40.  s.  38. 

An  order  a4}udiGating  as  to  the  settlement  of  an 
insane  person  confined  in  a  county  lunatic  asylum, 
and  ordering  the  payment  of  expenses  under  s.  42, 
can  only  be  made  when  such  insane  person  is  con- 
fined there  under  an  order  of  two  Justices  of  the 
county. 

An  order  of  two  Justices,  adjudging  the  settle- 
ment of  a  pauper  lunatic  to  be  in  P,  and  ordering 
the  overseers  of  P  to  pay  5s,  6d.  weekly  to  the  trea- 
surer of  the  county  lunatic  asylum  (where  the  pau- 
per was  confined),  or  such  other  sum  as  should  be 
thereafter  fixed  on  by  the  visitors  of  the  said  county 
lunatic  asylum,  is  bad,  for  not  shewing  that  5j.  6d. 
was  the  sum  which  had  been  fixed  on  by  the  visitors 
of  the  lunatic  asylum.  Regina  v.  the  Justices  iff 
Cornwall,  14  Law  J.  Rep.  (n.s.)  M.C.  46;  2  Dowl 
&L.  P.C.775. 

(£)  Of  Marbied  Women. 

Where  husband  and  wife  are  living  together,  and 
become  chargeable,  and  no  settlement  of  the  hus- 
band can  be  ascertained,  the  wife  cannot  be  removed 
to  the  place  of  her  maiden  settlement,  the  husband 
alone  consenting  to  the  separation. 

Whether  such  a  separation  could  be  made,  if  l>oth 
husband  and  wife  consented,  qwere,  Hegina  v.  the 
Inhabitants  of  Leeds,  13  Law  J.  Rep.  (n.s.)  M.C. 
107  ;  5  aB.  916 ;  1  D.  &  M.  304. 

(F)  Removal,  Order  of. 

(a)  Sif^ciency  of,  in  generaL 

For  the  purpose  of  making  an  order  of  removal, 
two  magistrates  took  the  examination  of  a  prisoner 
in  Bodmin  Gaol,  upon  which  examination  his  family 
was  removed.  The  order  was  appealed  against,  on 
the  gi-ound,  among  others,  that  the  said  examination 


was  illagal  aod  witJiontafifeotyand  oig^tnottobsie 
been  taken,  because,  at  the  time  of  taking  it,  tiM 
prisoner  was  a  convictod  felon  in  the  gaid^uid  Aea 
mfiering  hia  pumshmentr-^Hekl,  thatu  it  did  Ml 
S|)poar  on  the  £aee  of  the  examination^  nor  was  staled 
in  the  gronsda  of  appeal,  that  the  magiatiatsswliea 
they  took  the  examination  knew  thia  ftid,  the  ob« 
jection  was  irrelevant,  and  the  Jnatioes  at  QMitif 
Sessions  were  right  in  refusing  to  recetvaevideDta  in 
support  of  it.    Regina  v.  the  InhabUants ef  JUenwif 

10  Law  J.  Rep.  (n.8.)  M.C.  46  r  10  Ad.  ft  £.  699. 
It  is  no  ground  lor  quashing  an  order  of  reawral) 

that  two  different  members  of  a  fiunily,  who  hast 
gained  separate  aettlements  in  the  same  parish,  sa 
included  in  it  Regina  t.  the  Jmkabittmit  si  AM 
Saints f  Newcastte-npon-Tyne,  10  Iaw  J.  Bep.(H«s.) 
M.C.  89;  1  aB.  428;  1  G.  &  D.  133. 

Where  the  examination  on  which  an  order  of  re- 
moval is  founded  consists  altogether  of  insdmiHible 
evidence  (e,  g,  hearsay  evideooe),  the  order  is  bad 

Two  magistrates  removed,  on  the  eisminstion  of 
the  pauper,  stating  that  his  father  was  settled  la 
the  parish  of  £,  **  aa  I  have  heard  him  say^  sad 
believe,"  and  of  the  pauper's  father,  stating  tbMt 
his  father  was  settled  in  the  sam»  parish,  "  aa  I 
have  heard  him  say,  and  believe ;  and  I  havehesrd 
him  say,  that  he  baa  had  relief  from  the  overseci^ 
of  that  parish.  The  objection  being  raised  by  fiM 
grounds  of  sppeal, — Held,  that  the  Sessions  ahoaU 
have  quashed  the  order  Regina  v.  the  Jwhabiierit 
rfEcclesaU  BUrlow,  10  Law  J.  Rep.  (N.a.)  M.C.  90; 

11  Ad.  fir  E.  607. 

It  is  no  objection  to  an  order  of  removal,  ihsi  it 
contains  an  adjudication  that  the  pauper  is  settled 
in  such  a  parish,  without  any  express  statement  tlwt 
the  Justices  have  had  proof  of  the  settlemeatin 
that  parish. 

It  is  also  no  objection,  that  it  directs  the  efficeis 
of  the  removing  pariah  to  convey  the  pauper  Co  bis 
last  pUce  of  legal  settlement,  without  any  mentioB 
of  the  provision  in  4  &  5  WilL  4.  c.  76.  s.  79,  that 
paupers  shall  not  be  removed  without  twepty-sM 
days'  notice  in  writing  to  the  parish  to  which  tbey 
are  sent,  &c 

"  The  churchwardens  and  overseers  of  the  town- 
ship of  S,"  is  a  sttflcient  descriptioD  in  the  hesdiB| 
of  an  order  of  removal,  without  adding  that  it  is  s 
place  maintaining  its  own  poor. 

Where  an  examination  returned  to  neerliereri 
was  headed,  ''The  examination  of  M  V,  of  the 
township  of  S,  and  appeared  on  the  face  of  it  to  be 
taken  at  S,  and  sUted  that  the  examinant  M  V  and 
three  children  by  her  deceased  hnsband,  sged  it* 
spectively  seven  years,  three  years,  and  one  year, 
*'are  chargeable  to  S":— Held,  that  there  appealed 
sufficient  evidence  before  the  Juaticea  that  MV  spd 
her  children  were  inhabiting  in  S  to  give  thesa  jun»^ 
diction  to  remove.  Regina  v.  the  Inhabitants  ^ite' 
therham,  12  Law  J.  Rep.  (n.s.)  M.C.  17;  2  aB.^7; 
2  G.  &  D.  623. 

Where  a  county  was  named  in  the  margin  of  sn 
order  of  removal,  the  order  was  addressed  *'to  the 
overseers  of  the  poor  of  the  parish  A  and  to  the  Qfer* 
seers  of  the  poor  of  the  parish  B  in  the  said  couotj," 
and  recited  a  complaint  by  the  overseers  of  the 
poor  "to  us  whose  names  are  hereunto  aiBxe<^ 
being  two  of  Her  Migesty's  Juatioea  of  the  Peace  in 
and  lor  the  said  county :"— Held,  that  the  juris- 
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of  the  JnitiMt  raffioitntly  appeared  on  the 
fiwe  ol  the  order,  since  the  county  in  the  margin  is 
to  be  eonsidered  as  part  of  the  order,  and  there  was 
esly  one  ooontj  mentioned ;  aad  that  for  the  same 
xesaOBi  it  snffleientiy  appeared  in  what  county  pariah 
B  was  sitoate.  RegimaY.  the  ImhahUanU  rf Ca$UrUm^ 
14  Lew  J.  Aep.  (ics.)  M.C.  5 ;  6  aB.  507 ;  1  D.  & 

An  ovenecr  waa  served  with  a  summons,  signed 
hy  a  Jnstiee,  requiring  the  overseer  to  appear  before 
him  and  other  inagistrates,  at  a  place  mentioned  in 
the  eunmoos,  to  give  CYidenee  touching  the  settle- 
ment of  a  pauper,  and  to  produce  certain  rate-books, 
the  datea  of  wnieh  were  also  spedfied : — Held,  that 
on  the  non-eompliance  with  the  summons,  the 
Jttsticca  eould  not  go  into  secondary  evidence  of  the 
contents  of  the  rate^books,  and  that  an  order  of 
ramoral  made  on  such  secondary  evidence  could 
not  stand.  Mteglna  v.  ike  lnhabitant$  ^  Orion,  14 
Law  J.  Kep.  (v.8.)  M.C.  89 ;  7  aS.  120. 

Justices  need  not  sign  their  christian  names  at 
full  length  to  an  order  of  removal.  Regma  v.  the 
luktthhmii  ^  Wortkenbmry,  14  Law  J.  Rep.  (n.s.) 
M.C.  144. 

A  statement  that  the  paupers  "have  intruded 
themaelvet  into  the  parish,  and  have  become 
ehaigeable  to  the  same,"  is  not  a  sufficient  state- 
ment of  their  having  come  to  inhabit,  to  justify  an 
order  of  removal.  Jteghta  v.  fViiiaits,  14  Law  J. 
Rep.  (N.a.)  M.C.  157. 

(h)  Examinationi. 

Magistrates  are  not  warranted  in  removing  a 
pauper  en  an  examination  which  contains  only 
iiearsay  evidence  of  a  settlement. 

Where,  therefore,  a  pauper  was  removed  to  the 
place  of  her  husband's  birth,  oh  his  examination, 
statiDg,  that  he  was  bom  in  the  appellant  parish, 
"as  I  have  heard  and  believe:" — Held,  that  the 
onder  of  removal  was  bad. 

Held,  also,  that  the  defect  was  sufficiently  pointed 
out  by  a  ground  of  objection  ststing  that  the  settle- 
ment waa  not  set  forth  "  upon  oath  of  any  credible 
witness ;"  and  that  the  Court  of  Quarter  Sessions 
was  not  at  libertjp  to  receive  other  evidence  of  it, 
hut  was  bound  to  quash  the  order. 

An  examination  stated,  "I  was  bound  apprentice 
by  indenture  with  J  H  of  F,  but  it  was  agreed  in 
the  indenture  that  1  should  servo  the  last  forty  days 
in  the  parish  of  L,  and  1  served  the  last  forty  days  of 
apprenticeship  in  L,  with  A  H,  my  master's  father," 
held  bad  on  the  face  of  it,  so  far  as  regarded  the 
apprenticeship;  the  gfrounds  of  objection  being,  that 
it  did  not  appear  that  the  examinant  served  A  H 
''with  the  consent  of  the  master ;"  and  also  that  the 
examination  was  too  general.  Rtgina  v.  tki  In- 
kabitamfs  of  Lydowrd  St.  Lawrence ,  10  Law  J.  Rep. 
(K.a.)  M.C.  147;  11  Ad.  &  £.  616. 

An  order  of  removal  grounded  on  the  following 
examination  of  the  pauper  (a  woman),  *'I  am 
twenty-eight  years  of  age;  I  was  bom  illegitimate 
at  S ;  I  never  did  any  act  to  gain  a  settlement,"  is 
bad :  the  appellants  having  stated,  as  grounds  of 
objection,  that  no  legal  evidence  of  a  birth  settle- 
ment in  S  was  disclosed  in  the  examination,  such 
evidence  being  only  hearsay ;  and  that  the  order 
and  examination  were  bad  on  the  faces  thereoL 

Per  FaUoeoMf  J, — This  examination  contains  no 


legal  evidence  of  the  place  of  biith,  die  time  of 
birth,  or  the  fact  of  illegitimacy.  Regbia  v.  the  /a- 
knbUanU  ef  Bitkwortht  11  Law  J.  Rep.  (n.s.)  M.C. 
S4;  1  G.  ftD.  597;  2  0.6.  476. 

Under  the  general  ground  of  objection,  that  an 
examination  "  is  informal,  and  wholly  insufficient 
in  law,  and  bad  on  the  face  of  it,"  and  that  it  "does 
not  oontain  any  sufficient  evidence  of  a  settlement," 
an  appellant  parish  cannot  object  that  some  materia] 
foots  appear  not  to  have  been  proved  before  the 
magistrates  by  legal  evidence,  especially  where 
there  are  other  grounds  of  appeal,  pointing  out 
specific  defects  on  the  fitee  of  die  examination,  and 
not  noticing  this :  e,  g.,  where  a  settlement  by  pay- 
ment of  parochial  taxes  is  relied  on,  and  it  does  not 
appear  Uiat  the  parish  books  were  produced  or 
accounted  for,  or  any  other  legal  evidence  of  rating 
given. 

The  respondent  parish  relied  on  a  settlement 
gained  by  the  pauper's  husband's  father,  by  pay-^ 
ment  of  parochial  taxes.  It  appeared  on  the  face 
of  the  examination,  that  during  the  period  In  which 
such  taxes  were  paid,  the  pauper's  husband  resided 
with  his  father  as  one  of  his  fomily : — Held,  that 
this  was  a  sufficient  statement,  on  the  face  of  the 
examination,  that  the  pauper's  husband  was  un- 
emancipatedwhen  his  father  acquired  the  settlement. 
Regina  v.  the  Inhabitant*  of  Staplrford  FHtzpaine,  11 
Law  J.  Rep.  (n.s.)  M.C.  38 ;  1  G.&D.  605. 

Where  an  order  of  removal  proceeds  upon  the 
ground  that  a  foraner  order  was  made  between  the 
aame  parishes,  against  which  there  was  no  appeal, 
that  former  order  should  be  produced  or  accounted 
for  upon  the  taking  of  the  examinations.  Where, 
therefore,  the  examinations  merely  stated  the  fact 
of  such  an  order,  and  it  was  objected  in  the  grounds 
of  appeal  that  that  order  was  not  produced  not 
shewn  to  have  been  lost  or  destroyed, — ^this  Court 
held  that  objection  valid,  and  quashed  the  order  of 
removal.  Regina  v.  the  InhMtante  ef  MiMenhaft, 
11  Law  J.  Rep.  (n.s.)  M.C.  107  ;  2  QLB,  488 ;  2  O. 
8c  D.  88. 

Magistrates,  in  granting  orders  of  removal  on  ex- 
aminations not  containing  sufficient  legal  evidence, 
although  acting  improperly,  are  not  acting  withoni 
juriedietwn ;  and,  therefore,  the  Court  of  Queen's 
Bench  will  not  grant  a  certiorari  to  remove  such  an 
order,  on  affidavits  setting  forth  the  examinations, 
in  order  to  inquire  into  their  alleged  insufficiency. 

A  certiorari  will  not  be  granted  to  bring  up  an 
order  of  removal,  on  the  ground,  that  the  parish 
to  which  the  removal  takes  place  is  misdescribed, 
(as  where  the  parish  of  *'  All  Saints,  Poplar,"  was 
described  ^  Poplar,")  the  parish  having  appealed. 
Regina  v.  the  Jueiiee*  of  Bnekinghamehiref  12  Law 
J.  Rep.  (n.s.)  M.C.  29 ;  8  aS.  800 ;  2  G.  &  D.  560. 

The  jurat  of  an  examination,  on  which  an  order  of 
removsl  was  founded,  was  in  the  following  form — 
**  Sworn  before  me,  8tc.,  and  /  do  hereby  certify," 
&C.,  and  signed  at  the  end  by  two  Justices : — Held, 
that  it  might  be  presumed,  the  language  of  the  jurat 
being  ambiguous,  that  the  examination  was  io  fact 
taken  before  two  Justices;  and  that  the  error 
afforded  no  ground  for  quaahlng  the  order  of  removal 
on  appeaL 

Especially  (per  WiWanUf  J.)  the  ground  of  objec- 
tion taken  being  in  its  language  limited  to  an  objeo* 
tion  to  the  form  of  the  jurat.    Regina  v.  the  Inkabi" 
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tamit  rfSUkitme,  12  Law  J.  Rep.  (n.s.)  M.C.  5  ;  2 
aB.520;  2G.&D.396. 

An  examination  stated,  that  a  pauper  was  put  ont 
and  bound  apprentice  to  W  T,  of  the  township  of 
I>,  and  went  to  and  served  and  resided  with  the  said 
W  T  for  about  three  years  and  a  half.  An  order  of 
rerooral  of  the  pauper  to  the  township  of  D  had 
been  made  upon  this  examination.  The  Justices  at 
Sessions  having  discharged  the  order  without  hear* 
ing  evidence,  on  the  g^und  of  the  examination  being 
Insufficient : — Held,  on  application  for  a  mandamus, 
that  the  Justices  had  acted  rightly,  as  there  was  no 
efficient  statement  that  the  pauper  had  served  in 
the  township  of  D.  Admitted,  that  the  words,  **  W 
T,  of  the  township  of  D,"  sufficiently  shewed  that 
W  T  resided  in  that  township.  Regina  v.  the  Ju*- 
tice»  rfthe  Wett  Riding  of  Yorkshire,  12  Law  J.  Rep. 
(N.8.)  M.C.  S7. 

A  statement,  in  the  examination  of  a  pauper,  of 
•  settlement  by  hiring  and  service,  must  contain 
distinct  evidence  of  forty  days*  residence  in  the 
parish :  and  such  residence  will  not  be  inferred  from 
the  circumstances  of  his  being  hired  at  a  low  rate 
of  wages  and  in  agricultural  employment  Regina 
V.  (he  InhabiUmU  of  Stomeleigh,  12  Law  J.  Rep.  (n.s.) 
M.C.  38  ;  2  aB.530;  2  G.  &  D.  5S5, 

Under  the  general  ground  of  objection,  that  the 
examination  *'  is  bad  on  the  face  thereof,"  it  is  com- 
petent to  an  appellant  against  an  order  of  removal 
to  shew  that  the  examination  does  not  state  a  settle- 
ment ;  for  instance,  when  it  contains  no  averment 
that  the  pauper  resided  forty  days  in  the  parish,  hia 
settlement  being  by  apprenticeship. 

**  My  indentures  were  assigned  to  G  W,  ^^,  in 
the  county,  &&,  collier,  with  whom  I  went  and  re- 
sided between  three  and  four  years :" — Held,  not  a 
sufficient  statement  of  the  residence  of  the  pauper 
in  F,  whereon  to  found  a  settlement  there  by  ap- 
prenticeship. Regina  v.  the  Inhabitants  of  Flockton, 
12  Law  J.  Rep.  (n.s.)  M.C.  70 1  2  aS.  535  ;  2  G. 
&  D.  664. 

The  Stat.  3  Will.  &  M.  c  1 1.  s.  7.  enacts,  that  in 
order  to  gain  a  settlement  by  luring  and  service, 
the  person  at  the  time  of  hiring  must  be  "  unmar- 
Jriedy  and  not  having  child  or  children."  The 
examination  of  a  pauper  stated,  About  the  year 
1820,  whilst  I  was  "single  and  unmarried,"  I 
let  myself,  &c. : — Held,  that  the  examination  was 
insufficient,  as  it  contained  no  statement  that  the 
pauper,  at  the  time  of  hiring,  had  not  any  child  or 
children.  Regina  v.  the  Inhabitants  of  Wymondham^ 
12  Law  J.  Rep.  (n.s.)  M.C.  74;  2  aB.  541 ;  2  G. 
&  B.  690. 

The  examination  of  a  pauper  stated,  that  she 
and  her  husband,  sixteen  years  ago,  went  to  live  at 
a  house  in  the  parish  of  S.  **  My  husband  and  I 
occupied  it  until  his  death,  which  happened  about 
nine  years  back.  I  have  seen  my  husband  pay  rent 
for  this  house  many  times ;  he  paid  it  quarterly,  at 
the  house.  I  continued  to  occupy  this  same  house 
until  March  1841.  After  my  husband's  decease,  I 
paid  the  rent  during  the  eight  years  I  occupied  it :" 
— Held,  insufficient  to  warrant  a  removiU,  on  the 
ground  of  settlement  by  renting  a  tenement,  there 
being  no  statement  of  forty  days'  residence,  either 
by  the  pauper  or  her  husband.  Regina  v.  the  In' 
habitants  of  St.  Margarets,  Rochester,  1 2  Law  J.  Rep. 
(n.&)  M.C.  77 1  2  aB.  533 ;  2  G.  &  D.  669. 


Where  the  examiiuition  of  a  -pauper  stated  the 
renting  of  a  tenement,  at  L,  without  describing  it 
farther  by  giving  the  name  of  the  landlord,  the 
Quarter  Sessions  having  hdd  the  examination  ia- 
sufficient,  this  Court  refused  to  compel  them  to  bear 
the  appeal  by  mandamus. 

^  The  examination  stated,  that  the  deponent  occu- 
pied a  cottage  for  three  years,  "at  the  yearly  reot" 
of,  &c : — Held  defective,  in  not  stating  that  the 
pauper  "rented"  the  tenement  for  the  term  of  s 
year,  according  to  the  provisions  of  the  6  Geo.  4. 
c  57,  which  was  in  force  at  the  time  of  the  occa- 

SatioB.  Regina  v.  the  Recorder  rfPimUfraei,  12  Law 
.  Rep.  (M.8.)  M.C.  81  i  2  Q.B.  548  ;  2 G.  &  D. 70a 

The  examination  of  a  pauper  stated  that  he  wis 
put  ont  an  apprentice  by  covenant  indenture;— 
Held,  that  the  nature  of  the  binding  was  described 
with  sufficient  particularity,  as  distinguished  from 
a  binding  by  the  parish.  Regina  v.  the  ImhabitanU 
of  Cumberworth  Half,  18  Law  J.  Bep.  (h.s.}  M.C 
49;  5aB.484;  3G.  &  D.  309. 

The  pauper  in  her  examination  before  the  ma- 
gistrate, stated,  "  I  and  my  children  are  inhabiunu 
of  the  parish  of  A,  and  are  chargeable  to  the  taU 
parish  of  A."  The  relieving  officer  stated,  *'  I  am 
one  of  the  relieving  officers  of  Barnstaple  Union, 
and  administered  the  relief  ordered  for  the  paupen 
of  the  said  parish  of  A.  The  said  A  F  (the  pauper) 
and  her  four  children  (naming  them)  are  nam 
chargeable  to  the  said  parish  of  A": — Held,  aot 
sufficient  evidence  of  chargeability.  Regina  t.  tie 
Inhabitants  qf  High  BickingUniy  13  Law  J.  Aepb 
(N.B.)M.C.  74;  3aB.790. 

An  examination  which  shews  that  the  pauper 
took  a  house  for  a  year,  at  a  rent  exceeding  101, 
and  resided  in  it  for  more  than  a  year,  and  paid  rent 
for  the  whole  term  of  his  tenancy,"  does  not  shew 
sufficient  to  support  a  settlement  by  renting  a  tene- 
ment Regina  v.  the  Inhabitants  qf  Leeds,  13  Lav 
J.  Rep.  (N.s.)  M.C.  88;  5  aB.  907 ;  1  D.  &  M. 
119. 

The  heading  of  an  examination  was — "The  ex* 
amination  of  J  M,  of,  &c.,  taken  upon  oath  at,  &&, 
before  us,  &c.,  touching  the  place  of  his  lawful  set- 
tlement" The  examination  then  shewed  aa  in- 
quiry as  to  the  place  of  settlement  of  J  M,  and  that 
no  settlement  of  his  could  be  discovered.  It  then 
disclosed  the  maiden  settlement  of  L  M,  his  wife: 
— Held,  that  the  heading  of  the  examination  was 
sufficient  on  which  to  maxe  an  order  to  remove  the 
wife  (without  her  husband)  and  their  four  childzea 
to  the  wife's  maiden  settlement 

The  examinations  stated,  that  diligent  inqoiiy 
had  been  made,  in  all  likely  places,  to  ascertain  ibie 
settlement  of  the  father  and  mother  of  J  M,  and  his 
settlement  or  the  place  of  hia  birth,  but  that  the 
settlement  of  neither  could  be  ascertained.  They 
then  shewed  the  maiden  settlement  of  the  wife,  to 
which  place  the  order  removed  herself  and  chil- 
dren : — Held,  that  the  examinations  were  not  de- 
fective in  not  excluding,  as  the  place  of  birth  of 
J  M,  Scotland,  or  Ireland,  or  either  of  the  Isles  if 
Man,  Jersey,  and  Guernsey,  though,  if  his  birth 
had  taken  place  in  either  of  those  countries  or 
islands,  he  would  have  been  liable  to  have  been 
passed  there  with  his  wife  and  such  children  as  had 
not  gained  a  settlement  in  England,  under  3  &  4 
Will  4.  c.  40.  8.  2.    Regina  y.  ihe  hkabUaaU  rf 
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Lud*,  13  Law  jr.  R6p.  (N.^.)  M.C.  107 ;  5  Q.B.  016 ; 
1D.&M.304. 

The  copies  of  all  the  examinations  sent,  under 
the  provisions  of  the  New  Poor  Law  Act,  4  &  5 
Will.  4.  c.  76. 1.  79f  must  shew  on  the  face  of  them 
that  they  were  taken  before  two  magistrates ;  and 
it  is  not  sufficient  that  the  magistrates  who  take  the 
first  eiamination  (which  sets  out  their  character 
as  such)  sign  their  names  to  the  subsequent  exami- 
nation. 

It  is  not  an  objection  to  an  order  of  removal  of  a 
mother  and  her  illegimitate  child,  that  it  adjudi- 
cates the  settlement  of  both  the  mother  and  child  to 
be  in  the  mother's  parish.  JUgina  v.  the  Inhabitantt 
(^  Shipston-upon-Stour,  13  Law  J.  Rep.  (n.8.)  M.C. 
128;  6aB.  119;   1  D.  &  M.  123. 

It  is  not  enough  to  state  as  a  ground  of  appeal, 
or  in  an  examination,  that  the  pauper  had  occu> 
pied  a  house,  and  paid  one  or  more  of  the  parochial 
rates  or  taxes  in  respect  of  such  house,  without 
also  stating  that  he  was  **  charged  with "  such 
rates  or  taxes.  Regina  v.  the  Inha^tanU  (J St.  Oiavtf 
S&uViwark,  13  Law  J.  Rep.  (n.s.)  M.C.  161 ;  5  aB. 
912. 

Where  the  landlord  stated  in  his  examination 
that,  on  the  22nd  of  July  1839,  he  let  a  house, 
situate,  &c.,  to  A,  "  at  the  rent  of  lOt  per  annum," 
exclusive  of  parochial  rates,  and  that  A  occupied 
the  house  until  the  22nd  of  July  1841,  and  paid 
him  the  whole  of  the  rent  during  tliat  time ;  and 
the  examination  of  A's  widow  stated,  that  she  and 
her  husband  went  to  the  house  in  July  1839,  and 
resided  in  it  till  March  1842,  when  her  husband 
died: — Held,  (dissentiente  Coleridge,  J.)  that  the 
examination  did  not  sufficiently  disclose  a  hiring 
for  a  year,  or  a  residence  under  a  yearly  hiring. 
Regina  v.  the  Inhabitantt  of  St,  Sepulchre^  North' 
ampton,  14  Law  J.  Rep.  (n.b.)  M.C.  8 ;  6  aB.  580 ; 
1  D.  &  M.  272. 

The  examinations  on  which  an  order  of  removal 
was  founded,  shewed  the  maiden  settlement  of  the 
pauper's  mother  to  be  in  the  appellant  parish. 
They  contained  a  hearsay  statement  that  her  hus- 
band (the  pauper's  father)  was  bom  in  London, 
but  there  was  no  legal  evidence  of  the  fact  nor  of 
any  attempt  made  to  ascertain  it : — Held,  that  the 
examinations  justified  the  order  of  removal,  and 
that,  in  the  absence  of  other  evidence,  the  Sessions 
did  right  to  confirm  it  Regina  v.  the  Inhabitantt  of 
YelverUft,  14  Law  J.  Rep.  (n.s.)  M.C.  78 ;  6  aB. 
801. 

^  An  order  of  removal  was  grounded  on  examina- 
tions shewing  relief  given  by  the  appellant  parish 
to  the  pauperis  father,  while  residing  out  of  the 
appellant  parish,  at  a  time  when  the  pauper  was 
twenty-seven  years  of  age,  and  containing  nothing 
to  raise  the  presumption  that  the  pauper  was  at 
that  time  emancipated  : — Held,  that  the  examina- 
tions were  sufficient,  and  that  it  was  not  necessary 
they  should  negative  the  fact  of  the  pauper's 
emancipation  at  the  time  the  relief  was  given  to  his 
father.  Reginav.  the  Inhabitants  ofLilleshall,  14  Law 
J.  Rep.  (n.s.)M.C.  97  ;  7  aB.  158. 

Where  a  date  is  material  with  reference  to  the 
state  of  the  law  at  the  time  a  settlement  is  alleged 
to  have  been  gained,  such  date  must  be  stated  pre- 
cisely. 

Therefore,  where  a  pauper  was  removed  to  parish 


A,  as  his  birth  settlement,  and  it  waa  alleged  ii^ 
examinations  that  such  pauper  was  born  out  of 
wedlock  in  parish  Ai  In  or  about  the  year  l633, 
nothing  being  said  as  to  the  settlement  of  his 
mother : — Held,  that  as  the  words  "  in  or  about" 
the  year  1833  did  not  necessarily  exclude  the  14th 
of  August  1834  (the  time  when  the  statute  4  &  5 
Will.  4.  c.  76.  came  into  operation),  the  examina- 
tions were  insufficient. 

An  impression  made  on  an  order  with  ink,  by 
means  of  a  wooden  block,  is  a  sufficient  sealing. 
Regina  v.  the  Inhabitants  <fSt.  Paul,  Covent  Garden, 
14  Law  J.  Rep.  (n.s.)  M.C.  109 ;  7  Q.B.  232. 

The  examination  of  a  witness  on  which  an  order 
of  removal  was  grounded,  stated  that  the  pauper, 
under  letters  of  administration  granted  to  him,  had 
become  possessed  of  a  tenement  in  the  appellant 
parish,  and  shewed  that  he  had  gained  a  settlement 
m  respect  thereof.  A  copy  of  letters  of  adminis- 
tration, corresponding  in  every  respect  with  those 
described  by  the  witness,  was  sent  with  the  exami- 
nation to  the  appellant  parish : — Held,  that  it  suffix 
ciently  appeared  that  the  letters  of  administration, 
a  copy  of  which  was  sent,  had  been  produced  before 
the  removing  magistrate.  Regina  v.  the  tnJiabitanU 
iff  St.  Jnne*t,  Westminster,  14  Law  J.  Rep.  (n.8.) 
M.C.  113. 

*'  I  am  now  residing  in  and  receiving  relief  from^ 
and  am  actually  chargeable  to,  the  township  of  B  :** 
— Held,  a  sufficient  statement  of  chargeabilitV. 
Regina  v.  the  Inhabitants  of  Great  Bolton,  14  Law  7. 
Rep.  (N.8.)  M.C.  122. 

A  statement  that  the  pauper  is  residing  in  the 
workhouse  in  P,  and  is  chargeable  to  the  town- 
ship of  P,  is  sufficient  evidence  of  chargeability. 
Regina  v.  the  Inhabitants  qf  Manchester,  14  Law  T, 
Rep.  (d.8.)  M.C.  126. 

A  statement  that  A  is  the  child  of  B  is  a  suffi- 
cient allegation  that  he  is  his  legitimate  chilil 
Regina  V,  the  Inhabitants  rfTotley,  14  Law  J.  Rep. 
(N.8.)M.C.1S8. 

Examinations  on  which  an  order  of  removal  Was 
founded  shewed  the  maiden  settlement  of  the  pau- 
per's mother  to  be  in  the  appellant  parish.  Thev 
also  shewed  that  her  husband  (the  pauper's  father) 
had  acquired  a  settlement  by  renting  a  tenement, 
but  in  what  parish  was  not  stated : — Held,  that  the 
examinations  were  insufficient,  as  they  shewed  that 
the  derivative  zxiitXemetii  ex  parte  matemd  was  extin- 
guished by  the  father's  settlement,  which  did  not 
appear  to  be  in  the  appellant  parish,  and  that  the 
Sessions  did  right  to  quash  the  order  of  removal. 
Regina  v.  the  Inhabitants  of  St.  Margaret* s,  Wesf^ 
minster,  14  Law  J.  Rep.  (n.8.)  M.C.  181. 

Documents  produced  in  evidence  before  Justices 
making  an  order  of  removal,  form  part  of  the  exa- 
mination, a  copy  of  which,  by  statute  4  &  5  Will.  4. 
c.  76.  s.  79,  must  be  sent  by  the  removing  parish, 
with  a  copy  of  the  order  of  removal.  Therefore  a 
copy  of  such  documents  must  be  sent,  or  a  sufficient 
reason  given  for  the  omission  to  send  them.  Regina 
T.  tJie  Inhabitants  of  East  Rainton,  14  Law  J.  Rep. 
(n.s.)M.C.  135. 

(c)  Of  Children. 

A  widow  having  two  legitimate  children  whose 
settlement  was  in  the  parish  of  B,  married  a  second 
husband  having  a  settlement  in  and  residing  in  the 
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parish  of  A.  Whilst  the  children  were  imder  the 
age  of  nurture,  they  all  hecame  chargeable  to  the 
parish  of  A  : — Held,  that  the  children  conld  not  be 
separated  from  the  mother  and  removed  to  the 
parish  of  B,  though  the  mother  consented  to  such 
removal,  and  wished  them  to  be  sent  to  their  own 

Parish.   Regina  v.  the  Inhabitants  <if  Birmingham^  13 
,aw  J.  Bep.  (N.8.)  M.C.  1 ;  5QLB.  210 ;  8  6.  &  D. 
153. 


POOR  LAW  ACT  AND  COMMISSIONERS. 

Poor  Law  Commissioners,  &c.  further  continued 
in  office  till  31st  of  July  1842  by  5  Vict  c  10;  19 
Law  J.Stat.  140. 

The  Poor  Law  Commission  continued  until  the 
31st  July  1847,  and  the  laws  relating  to  the  poor  in 
England  further  amended  by  6  &  6  Vict  c.  57;  20 
Law  J.  Stot  221. 

Section  97.  of  the  Poor  Law  Amendment  Act 
provides,  *'  That  if  any  overseer,  &c.  shall  purloin, 
embezzle,  or  wilfully  waste  or  misapply  any  of  the 
monies,  goods,  or  chattels  belonging  to  any  parish 
or  union,  he  shall,  upon  conviction  before  any  two 
Justices,  pay  a  sum  not  exceeding  202.,"  &c  An 
information  under  this  section,  upon  which  there 
was  a  subsequent  conviction,  stated,  that  the  reliev- 
ing officer  had  "  misapplied  monies,"  omitting  the 
word  "  wilfully"  : — Held,  that  this  word  applied  to 
**  misapply"  as  well  as  to  *'  waste,"  and  from  its 
omission  no  jurisdiction  appeared  in  the  Justice. 
Carpenter  v.  Mason,  10  Law  J.  Rep.  (n.s.)  M.C.  1 ; 
12  Ad.  &  £.  629;  4  P.  &  D.  439. 

Where,  under  the  act  4  &  5  Will.  4.  c  76,  the 
Poor  Law  Commissioners  have  directed  that  certain 
parishes  shall  form  a  union,  they  have  the  power, 
under  the  same  act,  to  order  the  guardians  to  ap- 
point a  chaplain  to  the  union.  Regina  v.  the  Guar' 
dians  of  the  Bramtree  Union,  10  Law  J.  Rep.  (n.s.) 
M.C.  76  ;  1  aB.  130 ;  4  P.  &  D.  593. 

By  a  local  act  (6  Geo.  4.  c  cLcxv.)  the  ascertaining 
and  collecting  the  rates  for  the  relief  of  the  poor, 
and  the  maintelAnce,  employment,  and  reg^ation 
of  the  poor,  and  the  regulating  the  nightly  watch  of 
the  part  of  St  Andrew,  Holborn  above  Bars,  and 
of  St  George  the  Martyr,  was  vested  in  certain 
governors  and  directors,  who  had  power  to  calcu- 
late, ascertain,  and  settle  the  amount  requisite  for 
the  relief,  maintenance,  &c.  of  the  poor,  and  for  the 
nightly  watch,  and  for  discharging  debts  unsatisfied 
by  deficiencies  of  former  rates,  upon  which  amount 
the  inhabitants  were  to  make  rates,  &c. 

The  governors  and  directors  were  authorized  to 
appoint  a  clerk  to  themselves,  and  also  collectors, 
treasurers,  and  other  officers  and  servants,  and  pay 
them  salaries,  &c. 

The  act  also  provided,  that  five  persons  should 
be  appointed  by  the  vestry  yearly,  as  auditors  of 
the  accounts  of  the  governors  and  directors,  who 
were  required  by  their  clerk  to  lay  before  the  audi- 
torsi  twice  at  least  in  each  year,  a  true  and  just 
statement  or  account  in  writing,  accompanied  with 
proper  vouchers,  of  all  sums  of  money  which  had 
come  to  their  hands  by  virtue  of  the  act,  and  also 
of  all  monies  paid  or  expended  by  them  in  and 
about  obtaining  and  carrying  the  act  into  execution. 
No  power  was  given  to  the  auditors  to  disallow 


any  part  of  the  accounts,  but  th*  act  proviM*  tiwl 
in  case  they  should  think  there  was  just  eaoae  ta 
disapprove  of  any  part  of  the  acoonots  so  lo  be 
presented,  it  should  be  lawful  for  them  to  sppcsl 
against  the  same,  aubject  to  certain  providons  eaD> 
tained  in  the  act  in  respect  of  appeals  agsinit  ntet. 
After  the  passing  of  the  Metropolitan  Police  Act, 
10  Geo.  4.  c.  44,  one  rate  only  was  made  (as  ooei- 
sion  required)  by  the  governors  and  direetorsimdsr 
the  local  act,  which  was  called  the  poor-rate,  and 
out  of  which  they  paid  as  well  the  sums  reqniicd 
for  the  relief,  maintenance^  lodging,  and  employ- 
ment of  the  poor,  as  the  contribution  required  for 
the  police  force  and  the  county  rates,  and  the  in- 
terest upon  monies  borrowed  and  annuities  granted 
under  the  local  act,  and  all  expenses  incident  to 
carrying  it  into  execution. 

The  whole  amount  of  rate,  provided  under  the 
name  of  a  poor-rate,  was  upwards  of  6,0001,  of 
which  about  3,000/.  was  required  for  the  relief  of 
the  poor,  and  the  rest  appUed  to  the  piupoiesibore 
mendoned. 

The  accoonta  required  by  the  act  were  duly  laid 
before  the  auditors. 

After  the  passing  of  the  Poor  Law  Amenendmt 
Act,  4  &  5  Will  4.  c  76,  the  above  two  parislMs, 
(the  part  of  St  Andrew,  Holborn  above  Ban,  sad 
St  George  the  Martyr,)  with  others,  were  iined 
into  a  union,  called  the  Holborn  Union;  sod 
amongst  other  officers,  an  auditor  for  the  union  was 
appointed,  by  order  of  the  Poor  Law  Commis- 
sioners, who  ordered  that  his  duties  should  be  to 
audit  the  accounts  of  the  union  and  the  pamhei 
comprised  therein ;  to  examine  whether  the  expen- 
diture in  all  cases  was  such  as  might  lawfnUy  be 
made,  and  to  strike  out  such  payments  and  chaxfM 
as  were  not  authorized  to  be  made  by  some  pieri- 
sion  of  the  law,  or  by  virtue  of  the  ordersy  rale^ 
and  regulations  of  the  Poor  Law  Commisiioacis; 
to  see  that  the  accounts  were  presented  in  proper 
form,  and  that  the  items  of  receipt  and  expenditnn 
were  stated  in  detail,  and  supported  byadeqoste 
vouchers  of  receipt  and  authority  for  payments,  sad 
that  all  sums  received  were  brought  into  accoont 
Held,  first,  that  the  governors  and  directois  wece 
bound  to  account  to  the  auditor  appointed  Inr  6ie 
Poor  Law  Commissioners,  although  they  bad  as- 
counted  to  the  auditors  appointed  under  their  Isesl 
act ; — ^and  second,  that  they  were  bound  nndor  see- 
tions  46.  and  47.  of  the  Poor  Law  Act»  to  accoaBt 
to  the  auditor  appointed  by  the  Poor  Law  Comnur 
sioners,  for  all  the  monies  collected  by  them  uader 
the  rate,  denominated  the  poor-rate^  and  not  ier  is 
much  only  of  the  rate  as  was  raised  for,  and  i^Ued 
to,  the  purposes  of  the  relief  of  the  poor.  Jbgiisv* 
St,  Jndrew,  Holborn  ahom  Bars,  and  SL  George  (ht 
Martyr,  13  Law  J.  Rep.  (n.s.)  aS.  341  {  6  OB.  78. 


PORT  DUTIES. 

By  certain  clauses  of  an  act  of  parliament,  cer- 
tain duties,  on  goods  imported  into  the  haven  of  T* 
were  made  payable  to  commissioners  for  ioiprovinf 
the  haven ;  and  it  was  declared  that  double  ssch 
duties  should  be  payable  in  respect  of  foreign  ves- 
sels. By  subsequent  clauses,  other  duties  «eM 
made  payable  to  the  corporation  of  Y  j  and  it  sts 
enacted,  that  **  all  powers,  authorities,  regnlalJM*. 


PORTIONS— POUND-POWER. 
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proMedings,  penalties,  forfeitures,  and  proTisiont 
contained  in  the  act,  with  reference  to  the  payment 
and  collection  of  the  duties  made  payable  to  the 
commissioners  of  the  haven  of  Y,  should  be  deemed 
and  taken  to  be  applicable  to  the  payment  and  col- 
lection of  the  duties  thereinbefore  granted  and  made 
payable  to  the  mayor,  aldermen,  burgesses,  &c.  of 
the  said  borough  of  Y : — Held,  that  this  enactment 
did  not  render  foreign  vessels  liable  to  the  payment 
of  doable  duties  to  the  corporation  of  Y.  Regina 
V.  the  Corporaihn  qf  the  Trinity  Houu,  10  Law  J. 
Rep.  (n.8.)  Q.B.  289;  9  Dowl.  P.O.  565, 


PORTIONS. 

Portions  for  children  held  raiseable  during  the  life 
of  a  tenant  for  life  out  of  a  reversionary  term. 

The  coats  of  raising  portions  is  payable  out  of 
the  estate,  and  not  out  of  the  portions.  Mitcheil  v. 
MUekeU,  4  Bea.  549. 

The  trusts  of  a  term  of  years  were  to  raise  as  por- 
tions for  younger  children  5,0002.,  if  there  should 
be  one;  8,000/.,  if  two;  and  10,000/.,  if  three  or 
more,  to  be  divided  among  them  equally,  the 
shares  of  the  sons  at  twenty-one,  and  the  shares  of 
the  daughters  at  twenty-one  or  marriage.  There 
were  three  younger  children : — Held,  on  petition, 
that  the  heir-at-law,  on  attaining  twenty- one,  was 
net  entitled  to  have  the  portions  raised,  and  his 
estate  discharged,  before  the  portions  became  pay- 
able ;  and  that  the  Court  would  not  order  a  larger 
sum  to  be  raised  for  portions  than  had  actually  be- 
come vested  and  payable  to  the  children  who  had 
attained  twenty-one  or  married.  Sheppard  v.  Wilson, 
4  Hare,  892. 


POST  OFFICE. 

Colonial  posts  regulated  by  7  &  8  Vict  c.  49 ;  22 
Law  J.  Stat.  1 17. 


POUND. 


The  law  relating  to  pound-breach  and  rescue 
amended  by  6  &  7  Vict  c.  80 ;  21  Law  J.  SUt  61. 

The  plaintiff  impounded  the  cattle  of  S  for  rent  in 
arrear.  The  defendant  had  before  claimed  the  cattle 
as  his  own,  denying  the  title  of  S.  Two  days  after 
&e  distress  the  cattle  were  missing,  and  were  found 
in  the  defendant's  bam.  The  plaintiff  brought  his 
action  for  pound-breach  under  the  2  Will.  &  Mary, 
St  1.  c.  5.  s.  4,  and  the  defendant  pleaded  not  guilty, 
with  *'by  statute"  in  the  maigin  of  the  plea:  — 
Held,  that  the  statute  was  not  a  penal  enactment 
under  21  Jac  1.  c.  4.  so  as  to  let  the  defendant  into 
any  matters  of  defence  on  the  issue  of  **  not  guilty" : 
that  the  rent  due  was  admitted,  and  the  distraint  of 
the  cattle  under  it  and  their  impounding,  and  the 
legal  sufficiency  of  the  pound,  and  that  the  only 
questions  for  the  jury  under  the  issue  "  not  guilty" 
were,  whether  the  pound  was  broken  by  any  other 
than  the  cattle  themselves,  and  whether,  if  so,  the 
defendant  broke  it 

Sgmble — An  open  field  is  a  pound  sufficient  at 
law  in  which  to  distrain  cattle  for  rent  in  arrear. 
Cattieman  y.  Hiekt,  Car.  &  M.  266. 

The  4th  and  19th  sections  of  the  statute  5  &6 
WilL  4.  c.  59  (for  preventing  cruelty  to  animals), 

Digest,  1840 — 1845. 


which  require  every  person  who  shall  impound  or 
confine  any  cattle  or  animal  in  any  inclosed  place 
to  supply  it  with  food ;  and  empower  such  person  to 
sell  the  animal  for  the  value  of  the  food,  and  direct 
notice  of  action  to  be  given  to  him,  and  the  venue 
to  be  laid  in  the  proper  county,  &c.,  do  not  apply 
to  all  cattle  taken  under  all  circumstances,  but  only 
to  cattle  or  animals  impounded  or  confined  in  cases 
where  the  distrainor  had  a  right  to  distrain,  or  at 
least  some  colour  for  it  Machell  v.  Bllit,  1  Car. 
&  K.  682. 


POWER. 


(A)  Construction  op. 

(B)  Execution  of. 

(C)  Op  Attorney. 


(A)  Construction  op. 

On  the  marriage  of  S  P,  a  settlement  was  made 
of  certain  lands  held  on  a  lease  for  lives  renewable 
for  ever.  The  settlement  gave  T  P  an  estate  for 
life,  and  oonuined  the  following  power  of  leasing :  — 
"  It  shall  be  lawful  for  T  P,  and  all  and  every  other 
person  or  persons  to  whom  any  use  is  hereby  limited, 
when  in  actual  possession  of  the  said  lands,  &c., 
to  demise  the  said  lands  for  any  number  of  lives 
or  years,  consistent  with  their  respective  inter- 
ests therein,  to  commence  in  possession,  and  not 
in  reversion,  remainder,  or  expectancy ;  reserving 
the  best  rents,  without  taking  any  money  by  way  of 
fine,  &C.  T  P  granted  a  lease  to  A  P  as  a  farm- 
rent  for  the  lives  of  three  persons  therein  named, 
with  a  covenant,  that  on  failure  of  any  of  the  three 
lives  the  lessor,  his  heirs  and  assigns,  would,  on  the 
payment  of  5/.  as  a  fine  upon  each  life  that  should 
happen  to  die,  add  to  the  time  and  term  of  the  lease 
the  life  of  another  person,  nominated  by  the  lessee, 
from  time  to  time  successively  for  ever: — Held, 
that  this  lease  was  not  warranted  by  the  power ;  and 
a  decree  by  the  Court  of  Chancery  in  Ireland, 
directing  specific  performance  of  the  covenant  of 
renewal,  was  reversed,  and  the  bill  ordered  to  be 
dismissed  with  costs.  Clark  v.  Sfnith,  9  C.  &  F.  126. 

A  devised  to  B  in  tail,  and  for  want  of  issue  of 
her  body  "he  empowered  and  authorized"  her  to 
settle  and  dispose  of  the  estate  to  such  persons  as 
she  thought  fit  by  her  will,  *'  confiding"  in  her  not 
to  alienate  or  transfer  the  estate  from  his  '*  nearest 
family."  B  appointed  to  her  husband  for  life,  with 
remainders  over: — Held,  that  B  had  a  power  of 
appointing  to  the  "nearest  family"  only,  that  nearest 
family  must  be  construed  "  heir,"  and  that  conse- 
quently the  appointment  to  the  husband  was  void. 
OriffUhs  T.  Evan,  11  Law  J.  Rep.  (n.s.)  Ch.  219;  5 
Bea.  241. 

By  the  marriage  settlement  of  A  and  B,  a  sum 
of  stock  was  settled  upon  B,  the  intended  wife,  for 
life,  with  remainder  to  the  children  of  the  marriage 
in  the  usual  way,  and  the  trustees  were  thereby 
authorized  at  any  time  during  the  lives  of  A  and  B, 
and  the  survivor  of  them,  in  case  they,  he  or  she 
should  so  direct,  to  advance  a  portion  of  the  trust 
fund  for  the  benefit  of  the  children  of  the  marriag^. 
There  were  several  children  of  the  marriage.  A 
died ;  B  married  C  ;  C  assigned  the  life  interest  of 
B  in  the  fund  to  D  for  valuable  consideration. 

4C 


562 


POWER — (CoNSTRVCTiov  Of — ExscuTioH  op). 


Whether  hy  yirtoe  of  a  direction  from  B  to  the 
truBteeft,  specifying  the  sums  to  he  raised  by  way 
of  adyancement,  and  proper  ohjects  for  such  ad- 
vances, the  trustees  would  be  authorized  to  raise 
and  apply  such  sums  accordinffly,  qtunre. 

In  this  case,  whether  the  dWidends  during  the 
joint  lives  of  B  and  C,  or  during  the  life  of  the 
wife,  passed  to  D,  quare,  Whitwtarsh  ▼.  Robertson^ 
11  LawJ.Rep.(N.8.)Ch.404;  1  Y.&CoU.C.a715. 

An  estate  was  devised  to  O  W  for  life,  with  re- 
mainder to  trustees  to  preserve,  &c.  with  remainder 
to  O  W's  first  and  other  sons  successively,  in  tail, 
with  remainder  to  the  trustees  and  their  heirs,  in 
trust  for  the  separate  use  of  the  testator's  niece,  for 
her  life,  with  remainder  to  the  use  of  her  children, 
in  tail,  with  remainder  to  thetestator's  right  heirs,  and 
power  to  lease  the  estates  was  given  to  the  tenants 
for  life  and  during  the  minorities  of  the  issue  in  tail, 
to  the  trustees: — Held,  that,  though  the  power  was 
given  for  an  indefinite  period,  yet,  as  either  of  the 
tenants  for  life  might  concur  with  his  or  her  chil- 
dren in  destroying  it,  it  was  not  void.  WtUUs  v. 
FreestomBt  10  Sim.  226. 

By  the  articles  made  on  the  marriage  of  Mr.  and 
Mrs.  C,  Mr.  C  covenanted  to  settle  certain  estates 
belonging  to  himself,  on  himself  for  life,  and,  sub- 
ject to  a  jointure  for  Mrs.  C,  on  the  eldest  son  of 
the  marriage  in  tail,  and  covenanted  that  1,000^, 
part  of  the  fortune  of  Mrs.  C,  should,  after  his 
death,  go  to  the  younger  children  of  the  marriage. 
There  was  issue  of  the  marriage,  Mr.  B  C,  and 
Mrs.  H  only.  Mrs.  C  apppointed  certain  estates, 
belonging  to  her,  for  the  benefit  of  Mrs.  H,  on  con- 
dition that  she  relinquished  to  her  brother  B  C 
'*  her  right  to  1,000/.,  charged  on  certain  estates, 
limited  in  the  marriage  articles :" — Held,  that  Mrs. 
C,  by  this  description,  intended  the  1,000/.  cove- 
nanted to  be  settled.  Howard  v.  Conway t  13  Law  J. 
,acp.  (w.8.)  Ch.  193 ;  1  Coll.  C.C.  87. 

Subject  to  the  life  estate  of  her  husband,  a  wife 
had  the  absolute  power  of  appointing  a  trust  fund, 
which,  in  default  of  appointment,  was  limited  to 
her  next-of-kin,  and  there  was  a  proviso  that  if  the 
husband  beeame  bankrupt,  the  dividends  should  no 
longer  be  paid  to  him.  The  wife  died  first,  and 
appointed  the  fiind  to  her  husband: — Held,  that  he 
became  entitled  thereto  absolutely,  and  had  a  right 
at  onoe  to  have  a  transfer  thereof.  Neale  v.  Hodgson, 
6  Bea.  159. 

C,  before  the  marriage  of  his  daughter,  conveyed 
certain  lands  to  the  use  of  himself  for  life,  with  re- 
mainder to  trustees  for  a  term  of  200  years,  upon 
trust  for  securing  a  rent-charge  of  1002.  per  annum 
to  the  husband  and  wife  for  their  joint  lives,  and  the 
life  of  the  survivor ;  and  from  and  after  the  expi- 
ration or  sooner  determination  of  that  term,  and  in 
the  mean  time  subject  thereto  and  to  the  trusts 
thereof,  to  the  use  of  other  trustees  for  a  term  of 
1,500  years,  with  remainder  to  C  in  fee.  The  trusts 
of  the  1,500  years'  term  were  declared  to  be  as  fol- 
lows :— That  the  trustees  should,  after  the  decease 
of  C,  but  subject  and  without  prejudice  to  the  yearly 
rent-charge  and  the  remedies  for  securing  the  same), 
by  mortgage  or  sale  or  other  disposition  of  the 
settled  estates,  or  out  of  the  rents  thereof,  levy  and 
raise  2,600t,  in  trust  for  all  and  every  the  child 
and  children  of  the  marriage,  or  such  one  or  more 
of  them,  exclusive  of  the  others,  and  in  such  shares. 


&c.,  and  with  tuoh  annual  or  other  sums  of  mcaqr 
for  the  maintenance  of  such  children  from  and  after 
tlie  decease  of  C,  as  the  parents  should  by  deed 
appoint : — Held,  that  the  1,500  years*  term  did  not 
wait  for  ita  commencement  until  the  death  of  tke 
survivor  of  the  husband  and  wife,  but  eommeiiccd 
at  the  death  of  C,  and  therefore  that  it  was  compe- 
tent to  the  parents,  after  the  death  of  C,  by  deed 
executed  in  pursuance  of  this  power,  to  direct  a 
annual  sum  to  be  raised  out  of  the  estates  fat  the 
maintenance  of  their  children  bom  and  to  be  bera. 
Oough  V.  Jndrew9, 1  Coll.  C.C.  59. 

Power  to  appoint  an  annuity  held,  under  the  ci^ 
cumstances,  to  authorize  the  appointment  of  the 
principal  sum  invested  in  the  funds  for  secariog  it 
A  testator  bequeathed  an  annuity  of  500L  s  year 
to  his  daughter  for  life,  and  directeid  an  investraest 
in  the  funds  for  securing  it,  and  after  her  deceise^ 
he  directed  the  '*  annuity"  should  go  as  his  daaglh 
ter  should  by  will  appoint,  and  in  de&nlt,  ik 
"annuity"  should  be  applied  towards  the  msiatn- 
anee  of  her  children  till  twenty-one,  and  thea  the 
''principal  sum"  to  the  children,  widi  a  gifterer 
"of  the  said  principal  sum  of  money:*' — Held, 
that  the  danghter  had  the  power  of  appointing  the 
principal  sum.    Samadm  v.  Zonjodla,  7  Bea.  2^ 

Trustees  were,  by  the  settlement  made  on  die 
marriage  of  Mr.  and  Mrs.  F,  directed  to  stand  p»- 
sessed  of  a  sum  of  stock  on  trust  to  pay  tiie  ^ti* 
dends  for  the  separate  use  of  Mrs.  F,  daring  the 
joint  lives  of  Mr.  and  Mrs.  F,  and  then  to  the  nir- 
vivor  of  Mr.  and  Mrs.  F,  for  his  or  her  life,  nd 
then  to  divide  the  stock  between  the  children  sf  liie 
marriage.  There  was  in  the  settlement  a  po«cc 
authorizing  the  trustees,  during  the  lives  cf  Ut. 
and  Mrs.  F,  or  in  the  lifetiroe  of  the  surrivor  of 
them,  with  their,  his,  or  her  consent,  to  raise  any 
part  of  the  children's  shares  for  thetr  advanceoeBL 
There  were  several  children  of  the  marriage.  Mr. 
F  died ;  Mrs.  F  married  Mr.  M ;  Mr.  and  Mn.ll 
absolutely  assigned  the  dividends  to  accrue  dnnng 
the  life  of  Mrs.  M,  to  W.  Mrs.  M  afterwards,  by 
deed,  directed  the  trustees  to  raise  portions  for 
some  of  the  children  of  her  first  marriage,  and  the 
trustees  were  willing  to  raise  them  aocMdingly:— 
Held,  that  the  second  marriage  of  Mrs.  M,  siid  the 
deed  of  assignment,  did  not  interfere  with  die  ii|[hft 
of  Mrs.  M  to  exercise  her  power  of  consent  sad  the 
portions  were  directed  to  be  raised  aeooidinglv. 
IVhitmarth  v.  Robertwn,  14  Law  J.  Rep.  {HJl)  Ck 
157;  1  Coll.  C.C.  570;  and  see  11  LawJ.Rrp. 
(N.8.)  Ch.  404;  and  1  Y.  &  ColL  C.C.  715. 

(B)    EXSCOTION  OF. 

A  power  was  given  to  trustees  to  demise  c^f*" 
premises,  *'  with  the  consent  of  A  B  in  writisfi 
duly  attested :  "—Held,  that  the  consent  of  AB 
ought  to  be  attested  by  a  witness,  and  that  a  demise 
by  the  trustees  by  indenture,  "with  the  consent  and 
approbation  of  the  said  A  B,  testified  by  htfheiqf 
a  party  to  the  said  indenture,'*  was  not  an  ezecatesa 
of  the  power.  FreO^ld  v.  Rted,  11  Law  /.  Bep. 
(N.8.)  Exch.  193 ;  9  M.  &  W.  404. 

By  a  marriage  settlement,  land  was  settled  on  the 
intended  husband  and  wife,  aiid  the  sorriTor  ef 
them,  for  life,  remainder  to  the  issue  of  the  m»- 
riage,  with  a  power  to  the  tenants  for  lifb,  reqw^ 
tively,  to  make  leases  for  twenty-one  years,  rcsenr- 
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ing  tbe  best  lent,  and  lo  m  the  lessee  be  not  made 
diepimishable  of  waste)  that  tbe  leases  contain 
clauses  of  re-entry,  and  that  the  lessees  seal  and 
deliver  counterparta:  the  wife  sunriyed  tbe  hus- 
band, married  again,  and  made  a  lease  for  twenty- 
one  years  to  her  second  husband,  in  accordance 
with  these  provisions : — Held,  on  ejectment  by  tbe 
remainder" man,  that  this  was  not  a  valid  execution 
of  tbe  power.  Doe  d.  Hartridge  v.  Gilbert,  13  Law 
J.  Rep.  (N.8.)  as.  21 :  6  aB.  423 ;  1  D.  &  M.  429. 

A  testator,  being  seised  in  £ee  of  various  pre- 
mises, devised  to  his  sons,  in  strict  settlement,  "all 
his  manors,  &c.  in  Somerset,  Devon,  and  Cornwall, 
part  of  the  esUte  of  his  father  Sir  W  W."  The 
will  contained  a  power  for  tbe  tenant  for  life,  for 
the  time  being,  to  let  the  lands  so  devised  for 
twenty-one  years  in  possession,  or  for  any  term  of 
years  determinable  upon  one,  two,  or  three  lives  of 
any  part  of  the  premises  usually  so  leased,  "so 
that  there  should  be  reserved  in  every  such  lease 
tbe  ancient  and  accustomed  rents  and  heriots ;  and 
so  that  in  every  of  tbe  leases  so  to  be  made,  there 
should  be  contained  the  usual  and  reasonable  cove- 
nants, and  so  as  no  clause  or  clauses  should  be 
contained  in  any  of  the  said  leases  giving  power  to 
any  lessee  to  commit  waste,  or  exempting  him,  her, 
or  them  from  punishment  for  committing  the 
sam&."  The  tenant  for  life  made  a  lease  for 
ninety- nine  years,  determinable  on  three  lives,  com- 
prising four  di^rent  tenements.  A,  B,  C,  and  D, 
at  an  entire  rent  The  tenements  A  and  B  were 
proved  to  have  been  part  of  tbe  estate  of  Sir  W  W, 
but  tenements  C  and  D  were  not  proved  to  have 
been  ea  Tbe  four  tenements  had  never  been  before 
let  together;  but  the  rents  and  heriots,  reserved  by 
the  lease,  were  in  fair  proportion,  in  point  of  value, 
to  the  rents  and  heriots  before  reserved  in  respect 
of  the  four  tenements.  In  ejectment  by  the  re- 
mainder-man,— Held,  first,  that  the  comprising  in 
one  lease  tenements  within  the  power  with  others 
not  within  it,  was  not  a  good  execution  of  the  power. 

SemhU — That  if  all  the  tenements  bad  been  within 
the  power,  the  uniting  them  in  one  lease  would 
have  been  a  good  execution  of  the  power. 

Held,  secondly,  that  a  clause  in  the  lease,  giving 
power  to  the  lessor  to  pull  down  certain  outbuild- 
isgfi  or  tenements,  and  to  build  a  respectable  dwell- 
ing-house on  some  premises,  waa  not  a  clause 
giving  the  lessee  power  to  commit  waste  within  tbe 
meaning  of  the  power. 

licasea  of  tenement  B  were  proved  to  have  been 
granted  by  the  executor  of  the  testator  in  1667  and 
1716,  which  leases  contained  a  reservation  for  doing 
sait  at  certain  mills,  called  Orchard  Mills,  part  of 
the  estate  of  Sir  W  W ;  but  the  last  lease,  granted 
prior  to  the  creation  of  the  power,  was  in  1744 
(which  lease  did  not  comprise  all  tbe  tenements 
demised  by  the  former  lease),  and  contained  no 
such  reservation.  With  respect  to  tenement  A,  the 
lease  on  lives  had  been  granted  by  the  predecessor 
in  estate  of  the  testator  in  1700,  which  was  in 
existence  at  the  time  of  his  death;  another  lease 
bad  been  granted  in  1757,  which  was  lost,  and  its 
contents  unknown.  Tbe  lease  of  1700  contained  a 
reservation  of  suits  at  tbe  mills: — Held,  that  the 
oo9ii»sion  of  the  reservation  in  the  lease,  as  to  tene- 
ment B,  wss  well  warranted. 

But  held,  that  the  omission  of  such  reservation. 


as  to  tenement  A,  waa  the  omission  of  the  usual 
and  reasonable  covenants,  and  was  fatal  to  the  whole 
lease. 

QMvr»— Whether  the  leases  granted  by  Sir  W  W 
of  tenements  similar  to  A  and  B  were  admissible  in 
evidence,  to  shew  that  the  covenant  to  do  suit  was 
one  of  the  usual  and  reasonable  covenanta.  Doe  d. 
the  Earl  of  Bgremont  v.  Stephens,  13  Law  J.  Rep. 
(N.a.)  Q.B.  350 ;  6  aB.  208. 

A,  by  will,  devised  a  house  to  B  for  life,  with  a 
power  of  appointment  by  deed  or  will  to  his  (B*s) 
children.  In  default  of  appointment,  the  plaiAtiff 
was  entitled  to  the  house.  B  devised  *'  all  his  real 
estate  whatsoever,"  &c.  to  truatees,  in  trust,  to  pay 
one- third  of  the  rents,  &c.  thereof  to  his  wife,  for 
life,  and  the  remaining  two-thirds  to  his  Uiree 
children.  In  ejectment  against  the  devisee  of  B's 
children,  no  evidence  was  given  as  to  whether  B  had 
any  other  property  than  tbe  house : — Held,  not  a 
due  execution  of  the  power ;  B's  will  containing  no 
reference  to  the  power,  no  description  of  the  pro- 
perty, nor  anything  to  raise  the  implication  Uiat  B 
intended  to  deal  with  it. 

Held,  further,  that  it  lay  upon  the  party  who 
relied  upon  B*s  will  as  an  execution  of  the  power, 
to  shew  that  B  had  no  other  property  on  whi<^  tbe 
devise  could  operate.  Doe  d.  Caldeeot  v.  Joknemt, 
14  Law  J.  Rep.  (n.b.)  C.P.  17 ;  7  M.  &  G.  1047; 
8Sc(n.8.)76L 

A  settlement  made  in  contemplation  of  marriage, 
of  land  belonging  to  I  W  (a  feme  $ole)t  conveyed  it 
to  a  trustee  and  his  heirs  to  the  use  of  I  W  and  her 
heirs,  until  the  marriage,  "and  from  and  imme- 
diately after  the  marriage  to  tbe  use  of  such  person, 
for  such  estate,  &c.  as  1  W,  notwithstanding  her 
said  intended  or  any  future  coverture,  and  wither 
she  shall  be  covert  or  sole,  and  without  or  with  tbe 
consent  of  her  husband,  at  any  time  or  times,  and 
from  time  to  time,  shall,  by  any  deed  attested,  &a., 
or  by  her  last  will  or  any  codicil  thereto,  signed, 
3c&,  limit  or  appoint,  and  in  default  of  and  until 
such  appointment,"  to  the  use  of  the  trustee  upon 
the  trusts  therein  mentioned.  After  the  execution 
of  the  settlement,  and  before  the  marriage,  I  W 
duly  executed  a  codicil  referring  to  the  above  power 
of  appointment,  and  devising  the  land  to  trustees,  in 
trust  for  her  intended  husband: — Held,  that  tbe 
power  given  in  the  settlement  authorised  an  appoint- 
ment made  before  marriage. 

Held,  also,  that  the  appointment  by  the  codicil, 
being  in  execution  of  a  power,  was  not  revoked  by 
the  subsequent  marriage. 

It  is  no  objection  to  a  power  that  the  party 
exercising  it  has  a  fee  or  other  interest  in  tbe  land. 

A  power  may  be  efiectually  executed,  though  at 
the  time  of  its  exercise  it  is  uncertain  whether  the 
event  on  which  alone  it  can  take  e^ct  will  ever 
happen.  Logan  v.  Bell,  14  Law  J.  Rep.  (n.s*)  C.P. 
276;  1C.B.872. 

Where  three  arbitrators  were  appointed,  with 
power  to  any  two  of  them  to  make  their  award,  and 
the  award  was  afterwards  made  as  tbe  award  of  the 
three,  but  it  was  executed  by  two  only  ; — Held,  that 
the  award  was  well  executed.  White  v.  Sharp,  1 
Car.  &K.  348. 

A  person  being  by  his  marriage  settlement  tenant 
for  life  of  an  estate  in  Ireland,  held  on  lease  for 
lives  renewable  for  ever,  with  power  of  appointment 
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to  one  or  more  of  the  children  oftbe  marriage, — the 
estate,  in  default  of  appointment,  to  go  to  the  first 
and  other  sons  successively  in  tail  male, — hy  deed 
poll,  dated  the  14th  of  January  1804,  appointed  to 
his  eldest  son  an  estate  in  tall  male ;  and  by  inden- 
ture of  lease,  executed  four  days  after,  the  father 
and  son,  in  consideration  of  l,600f.  to  be  applied  in 
paying  debts  on  the  estate,  and  renewal  fines  then 
due,  demised  part  of  it  for  lives.  By  a  deed  dated 
Bocember  1807,  the  son,  in  consideration  of  debts 
paid  for  him  by  the  father,  and  in  discharge  of  the 
trust  and  confidence  reposed  in  him^  conveyed  the 
estate  and  all  his  interest  therein  to  the  father  and 
bis  heirs.  The  father,  by  his  will,  made  after  the 
death  of  the  eldest  son  without  issue,  devised  the 
estate — charged  thereby  with  certain  legacies — to 
the  use  of  his  two  surviving  sons  and  their  re8pe<^- 
tive  issue»  in  equal  portions,  as  tenants  in  common  ; 
— Held,  by  the  Lords  (reversing  a  decree  which 
established  the  will),  that  the  execution  of  the  lease 
for  1,6002.  by  the  ikther  and  son  so  soon  after  the 
deed  of  appointment,  and  the  circumstances  appear^ 
ing  OQ  those  deeds  and  on  the  deed  of  re- conveyance 
of  1 807»  raised  such  suspicions  of  the  validity  of  the 
appointment  as  required  the  Court,  before  it  could 
adjudicate  on  the  father's  title  to  dispose  of  the 
estate,  to  direct  an  inquiry  whether  that  appoint- 
ment was  a  honAfide  execution  of  the  power.  Jcick' 
ton  v.  Jackson,  West,  575  j  7  C.  &  F.  977. 

Lands  were  limited  to  such  uses,  ftc.  as  L  H  W 
should  appoint  by  her  last  will  and  testament,  in 
writing,  to  be  by  her  signaed,  sealed,  and  published 
in  the  presence  of  and  attested  by  three  or  more 
credible  witnesses.  L  H  W  signed  and  sealed  an 
instrument  (before  stat  1  Vict.  c.  26)  containing  an 
appointment  commencing  thus : — *'  I,  L  H  W,  do 
publish  and  declare  this  to  be  my  last  will  and 
testament,'*  and  ending  thus: — I  declare  this  only 
to  be  my  last  will  and  testament:  In  witness 
whereof  I  have,  to  this  my  last  will  and  testament, 
set  my  hand  and  seal,  the  12th  day  of  September," 
&c.  The  attestation  was  thus: — *< Witness,  C.B. 
E.B.  A.B."— Heldby  the  House  of  Lords  (reversing 
a  judgment  of  the  Court  of  Exchequer  Chamber, 
and  concurring  in  the  opinion  of  the  majority  of 
the  Judges),  that  the  attestation  was  sufficient,  and 
that  the  power  was  well  executed.  Burdett  v.  SpiU- 
htiry,  10  C.  &  F.  340. 

A  will  devising  real  estate  gave  a  power  to  the 
devisees  for  life  to  demise  and  lease  the  same  for 
any  term  not  exceeding  21  vears  in  possession,  '^so 
as  upon  every  such  lease,  there  should  be  reserved 
and  made  payable,  during  the  continuance  thereof, 
the  best  improved  yearly  rent  that  could  be  reason- 
ably had  for  the  same,  without  talcing  any  sum  of 
money  by  way  of  fine  or  income  for  or  in  respect  of 
such  lease."  The  first  devisee  for  life,  in  exercise 
of  this  power,  made  a  lease  for  21  years,  from  the 
llth  of  October  1833,  at  the  yearly  rent  of  9082. 
payable  by  equal  half-yearly  payments,  on  the  6th 
of  April  and  1 1th  of  October  in  every  year,  except 
the  last  half  year's  rent,  which  was  thereby  reserved 
and  agreed  to  be  paid  on  the  1st  of  August  next, 
before  the  determination  oftbe  said  term: — Held,  by 
the  Lords  (concurring  in  the  opinions  of  a  majority 
of  the  Judffes,  and  reversing  the  judgment  of  the  Ex- 
chequer Chamber),  that  the  lease  was  a  valid  execu- 
tion of  the  power.  Rutland  v.  Wythe,  10  C.  &  F.  419. 


Parties  having  a  power  of  appointment 
funds  amongst  children,  and  no  power  «f  v^fweX- 
ment  over  other  fhnds,  to  which  tbe  eame  chtldreB 
were  entitled  in  equal  shares,  executed  several  ia- 
strnments,  by  mistake  assamlng  to  appmnt  tetk 
funds: — Held,  that  notwithatanSng  the  mistake, 
all  the  appointments  were  valid  and  operative,  as  to 
the  f^nds  expressed  in  them  that  were  mbject  to' 
the  power;  but  that  the  efifect  of  the  hotdip^ 
clauses  contained  in  the  instruments  of  appotet- 
ment,  was  to  exclude  the  appointees  respeedvdy 
from  the  whole  of  the  benefits  thereby  intended  to 
be  given  to  them,  unless  they  gave  up  tbe  whole  if 
the  shares  to  which  they  were  respectively  eotitM 
in  the  fund  not  subject  to  the  power.  PFofifev. 
Pirmin,  10  Law  J.  Rep.  (K.a.)  Ch.  4$ ;  11  Sim.  2tf. 

A  testator  directed  the  trustees  of  his  will  lo  ia- 
vest  3,000^,  upon  trust  fbr  his  danghtrr,  MAE 
for  life,  and  after  her  death  upon  such  troitssi 
she  should  appoint  by  will ;  and  he  gave  a  share  sf 
his  residuary  estate  to  M  A  £  abaolvtely.  MAE, 
by  her  will,  after  reciting  that  the  tmstees  had  f8^ 
chased  stock  Indiscriminately  wiA  the  3,000t  tad 
also  with  the  share  of  residue  to  which  she  was  en- 
titled absolntefy,  directed  the  whole  of  the  stock  to 
be  transferred  to  two  trustees,  vpon  trust,  to  pijr 
2,700^,  part  thereof,  to  her  mother,  and  other  part 
to  another  legatee,  and  to  stand  posaeaaed  of  tke 
residue  of  the  trnst  funds  after  satiafyiiig  tbe  le- 
gacies, upon  trnst  for  the  benefit  of  titlwr  psttie^ 
The  mother  of  M  A  E  died  in  her  Ufetime :— HeU. 
that  the  will  of  M  A  £  did  not  operate  as  aa 
appointment  of  th«  2,700t  Eamm  y.  Aff»^tri, 
10  Law  J.  Rep.  (n.s.)  Ch.  91;  <  M.  &  Cr.fiS; 
affirming  s.  c.  10  Sim.  274. 

A,  having  a  power  of  appointment^  by  will,  ef 
a  sum  of  4,0001.,  bequeathed  several  peauriiiy 
legacies,  which  greatly  exceeded  the  amount  of  her 
estate,  exclusive  of  the  4,000^,  atid  then  bequeathed 
to  L  all  other  her  personal  estate,  and  over  vhiek 
she  had  any  disposing  power.  The  will  SA  aol 
contain  any  reference  to  the  4,00<V.,  or  to  any  paver 
ot  appointment: — Held,  that  the  power  waiwcU 
executed  by  the  residuary  bequest;  and  that  L  was 
entitled  to  the  whole  sum  of  4,00OiL,  to  the  ex- 
clusion of  the  legatees.  Lome  ▼.  Pvumnglmt,  10 
Law  J.  Rep.  (n.s.)  Ch.  88. 

An  estate  was  settled  to  snch  nses  as  M  and  N 
his  wife  should  jointly  appoint,  and^  in  defrnh  of 
appointment,  to  the  use  of  the  husband  for  Kfe,  re- 
mainder to  trustees  for  his  life,  to  preserve,  ftt.i 
remainder  to  the  use  of  the  wife  for  her  life,  re- 
mainder to  the  use  of  trusteea  for  her  life,  to  pre- 
serve, &C.,  remainder  to  the  use  of  the  first  and 
other  sons  of  M  and  N  his  wife,  suceessivflyiB  tail 
general,  remainder  to  the  use  of  the  daughtefsai 
tenants  in  common  in  tail  general,  with  cross  le- 
mainders  in  tail,  and  remainder  to  die  nse  of  the 
husband  in  fee.  The  husband  took  the  beneft  of 
the  Insolvent  Debtors  Act,  and  made  th«  nsoal  c«i- 
veyance  of  all  his  estate  to  the  provisional  assigMft 
Afterwards,  the  husband  and  wife,  puipoitiii|i  to 
execute  their  joint  power,  appointed  the  colato  in 
fee  to  trustees  for  sale:— Held,  that  the  power  of 
appointment  in  the  settlement  wasnotextiogaiibed 
by  the  conveyance  to  the  provisonal  assignee;  sad 
that  the  appointment  to  the  trustees  vested  ill  tbnn 
the  entire  inheritance  in  fee  simple  af  the  «tal^ 
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exosptiBg  «>  much  tlieraof  m  was  nlxeady  yestcd  in 
the  proTinoBal  assignee. 

The  authority  of  Bmdkam  v.  Me€^  7  Bing.  695; 
Lc.  1  Myl.  &  K.  32;  9  Law  J.  Rep.  C.P.  213 ;  2 
XiAW  J.  Rep.  (n.8.)  Ch.  4,  questioned.  Jones  v. 
Wmwood,  10  Law  J.  Rep.  (n.s.)  Ch.  165;  10  Sim. 
150. 

▲  power  of  selection  was  given  to  four  persons  to 

Ky>  divide»  or  settle  a  fund  to,  amongst,  or  for  the 
oefit  of  the  widow  and  descendants  of  O.  By  a 
.deed-poll  of  April  1821,  the  four  appointed  the 
fon4  to  three  trustees,  upon  trust,  for  the  benefit  of 
the  widow  and  four  ^xildren  of  G,  to  be  declared 
bj  an  indenture  of  even  date.  By  tbe  indenture  of 
•▼en  date,  to  which  the  widow  of  G  was  a  parW, 
the  trusts  were  declared  to  the  widow  of  G  for  liie, 
and  after  her  decease  the  fund  to  be  divided  into 
lb«r  «qual  parts,  and  one  part  to  be  allotted  to  each 
such  child ;  but  upon  auch  trusts  and  under  such 
jpestrictiona,  &c.,  for  the  benefit  of  such  child  as  the 
widow  of  G  by  her  will  should  appoint ;  and  in 
default  of  appointment  to  each  such  cnlld  absolutely. 
The  widow  of  G  by  will  appointed  one-fourth  to 
the  pkdntifi^  (one  of  the  children)  for  life,  remain- 
der to  his  "  widow,"  if  any,  for  life,  remainders 
over.  Alter  the  death  of  the  widow  of  G,  the 
plaintiff  filed  his  bill,  insisting  that  the  power 
given  to  the  widow  by  the  deed  of  1821  was  void 
wm  an  improper  delegation  of  a  personal  trust : — 
Held,  that  as  the  widow  of  G  was  a  party  to  that 
deedy  it  operated  in  the  first  instance  as  an  absolute 
appointment  to  her ;  and,  secondly,  as  a  re-settle- 
ment of  the  fund  by  her ;  and  so  an  appointment 
vnder  it  was  valid,  though  to  persons  not  objects  of 
the  original  power.  G9kUmid  v.  Goidsmid,  12  Law 
J.  IUp.(ir.8.)Ch.  118;  2  Hare,  187. 

J  L  bequeathed  (mter  alia)  as  follows : — "And 
as  to  the  sum  of  l,700i.,  4L  per  cent  consolidated 
Bank  annuities,  in  trust,  to  pay  tbe  yearly  dividends 
thereof  to  Joseph  Christie  and  Sarah  his  wife, 
4iuri*g  their  lives  and  the  life  of  the  survivor,  and 
after  Sieir  decease,  then  in  trust  to  transfer  or  pay 
over  the  said  stock  unto  their  children  in  such 
shares  and  proportions  as  the  survivor  of  them,  the 
said  Joseph  Christie  and  Sarah  his  wife,  by  his  or 
her  last  will,  shall  direct  or  impoint  The  testator 
died  in  September  1817.  The  executors  proved 
the  will,  and  invested  the  sum  of  1,700/.  stock  in 
their  names,  as  directed  by  the  testator.  Joseph 
Christie  and  Sarah  his  wife  had  three  children 
only  living  at  the  death  of  the  testator,  viz.  J  L  C, 
(sioee  deceased),  £  C*  who  afterwards  became  £  R 
tbe  wife  of  J  S  R,  and  W  L  C,  who  died  whilst 
only  a  few  months  old.  J  L  C,  afterwards  inter- 
aiarried  with  C  R  W,  and  died  intestate  in  1832, 
wb«n  C  R  W  became  her  administrator.  On  the 
21st  of  August  1820,  S  Christie  died,  leaving  her 
htisband,  Joseph  Christie,  surviving  her,  and  he, 
by  his  will,  dated  the  16th  of  October  1833,  ap- 
pointed the  trust  fund  as  his  daughter  £  R  should 
i^point,  notwithstanding  her  coverture.  The  bill 
fa^SBg  filed  by  C  R  W,  as  the  legal  personal  repre- 
sentative of  his  deceased  wife,  it  was  held,  that  the 
power  given  by  the  will  of  J  L  was  well  exe- 
cuted in  favour  of  £  R.  Woodcock  v.  Renneck,  1 1 
Law  J.  Rep.  (n.s.)  Ch.  1 10 ;  1  Ph.  72 ;  affirming  s.c. 
4  Bea.  190. 

Under  a  power  of  distributive  appointment  in  a 


marriage  settlement,  the  whole  fund  applicable  for 
that  purpose  was  appointed  to  four  out  of  seven 
younger  children  to  the  exclusion  of  tbe  remaining 
three.  On  a  bill  filed  by  the  personal  representa- 
tive of  two  of  such  excluded  children  deceased, — 
Held,  that  two-sevenths  of  the  residue  of  the  whole 
fund,  after  the  first  three  appointments,  was  still  a 
charge  upon  the  settled  premises,  and  to  be  raised 
thereout,  with  interest  at  51.  per  cent  from  the  date 
of  the  death  of  the  settlor,  in  whom  the  power  was 
vested.  Young  v.  Lord  WaterjKork,  11  Law  J.  Rep. 
(h.8.)  Ch.  867. 

A  testator  gave  his  widow  the  power  of  appoint- 
ing his  residuary  estate.  By  her  will,  after  reciting 
the  power,  she  declared  that,  in  pursuance  of  the 
power  and  all  other  powers  enabling  her,  for  the 
purpose  of  disposing  of  her  husband's  and  her  own 
estate,  she  made  her  will  as  follows: — she  then 
directed  her  debts  to  be  paid,  and  gave  some 
legacies ;  and  as  to  all  the  rest,  &c.  **  of  her  per- 
sonal^estate,"  she  bequeathed  the  same  to  A  and  B, 
upon  trust,  &c. : — Held,  that  the  widow  (who  died 
in  1832)  had  thereby  appointed  the  residuary  estate 
of  her  husband.  Dames  v.  Fisher,  1 1  Law  J.  Rep. 
(n.s.)  Ch.  338;  5  Bea.  201. 

A  testator  gave  7»000^.  stock  to  trustees,  in  trust 
to  pay  the  dividends  to  his  son  for  life,  and  after 
his  death  to  pay  the  capital  and  dividends  to  and 
amongrst  all  his  children,  at  such  time  or  times, 
age  or  ages,  and  in  such  proportions,  manner  and 
form,  and  for  such  intents  and  purposes  in  all  re- 
spects as  the  son  should  appoint ;  and,  in  default  of 
appointment,  to  pay  and  divide  the  same  unto  and 
equally  amongst  all  the  children  as  they  should 
severally  attain  21,  and,  in  the  mean  time,  to  apply 
the  dividends  for  their  maintenance  as  the  trustees 
should  think  fit  The  son,  by  his  will,  directed 
that  the  stock  should  not  be  divided  amongst  his 
children  until  their  mother's  death,  and  that  she 
should  receive  the  dividends  during  her  life,  and 
apply  the  same,  in  the  exercise  of  her  sound  discre- 
tion, for  the  best  interest  and  advantage  of  his 
children,  and  that,  on  her  death,  the  capital  should 
be  divided  amongst  the  children  in  certain  propor- 
tions. Tbe  son  left  eleven  children,  some  of  whom 
were  adult: — Held,  that  the  son's  will  was  not  a  good 
execution  of  the  power,  so  far  as  it  directed  the 
dividends  of  the  stock  to  be  paid  to  his  wife  during^ 
her  life.    Chester  v.  Chadwick,  13  Sim.  102. 

A  testatrix  having  a  testamentary  power  of  appoint- 
ment in  favour  of  her  children,  over  certain  sums  of 
stock  standing  in  tlie  names  of  A  and  B  as  trustees, 
gave  and  bequeathed,  and,  by  virtue  of  every  power 
enabling  her  in  that  behalf,  appointed  all  the  pro- 
perty of  or  to  which  she  was  then  or,  at  the  time  of 
her  death,  should  or  might  be  possessed  or  entitled 
or  have  power  to  dispose,  to  A  and  B,  upon  trust, 
afterpayment  of  her  debts  and  funeral  and  testamen- 
tary expenses,  to  invest  the  residue  hereof,  in 
their  names,  in  the  funds,  or  upon  government  or 
real  security ;  and  she  then  declared  trusts  in  favour 
of  her  children.  She  died  possessed  of  personal 
estate  more  than  suflUcient  to  pay  her  debts  and 
funeral  and  testamentary  expenses : — Held,  that  her 
will  was  not  an  exercise  of  tne  power.  Clogstoun  v. 
Wakott,  13  Sim.  523. 

By  a  marriage  settlement  three  trustees  were 
directed  to  stand  possessed  of  a  fund  upon  usual 
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1WaeU]«meDt  cootaiaed  a  power  auUiorising 
the  hotlMiid  and  wife  to  appoint  any  other  penon  or 
penuas  to  be  a  trustee  or  trustees  in  the  place  of 
the  tmslee  or  tnutees  dying,  retiring,  or  becoming 
incapable.  The  hnsband  and  wife  appointed  foor 
new  trustees  in  the  place  of  the  Uiree  original 
tntsCeca:— 'Held,  that  this  appointment  was  not 
authorized  by  the  power.  Eg  parte  DavU  re  Clark, 
1 2  Law  J.  B«p.  (H.S.)  Bankr.  38 ;  2  Y.  &  ColL  C.C. 
4<;8 :  ;$  M«  D.  &  D.  304. 

E  W,  a  married  woman  liTing  apart  from  her 
bukband,  baring  a  general  power  of  appointment 
ovtt  a  sam  of  stock,  by  a  deed  of  1S04  appointed 
the  same,  subject  to  her  life  estate,  to  Chanes  W  A 
(an  illegitimate  child,  but  not  described  as  a  child 
in  the  deed),  with  a  power  of  reyocation  as  to  one 
moiety,  "  in  favour  of  any  afterbom  child  or  child- 
ren the  said  £  W  might  have  born  of  her  body,  but 
m/t  <rtherwise.*'  In  1 81 3,  £  W  having  then  another 
i  J  legitimate  child,  Margaret,  born  after  the  date  of 
the  deed  of  1804,  exercised  the  power  reserved  aa 
to  one  moiety  in  favour  of  Margaret,  with  benefit 
of  survivorship  between  the  two.  Charles  died  an 
infant  and  unmarried,  and  on  the  death  of  £  W, 
Margaret  filed  her  bill,  claiming  the  whole  fund : — 

11  fid,  that  the  power  of  appointment  reserved  by  the 
deed  o(  1804,  could  not  be  exercised  in  favour  of  mi 
afU*rbom  illegitimate  child.     Dover  v.  Alexander, 

12  Lawi.  Rep.  (U.S.)  Ch.  175;  2  Hare,  275. 

A  testatrix  having  a  general  power  of  appoint- 
ment over  property  contained  in  her  marriage  set- 
tlement, and  having  also  a  power  of  appointing 
certain  £xchequer  bills  left  to  her  subsequently  to 
her  marriage,  executed  the  power  by  her  will,  which 
wss  reserved  to  her  by  the  marriage  settlement,  and 
then  disposed  of  the  residue  of  her  property : — 
Held,  that  the  residuary  clause  was  sufficient  to 
pSMM  all  property  over  which  the  testatrix  had  a 
power  of  appointment,  which  would  include  the 
K/Xehequcr  bills.  Harrington  v.  Harrington,  12 
Law  J.  Hep.  (n.b.)  Ch.  354;   13  Sim.  318. 

By  the  marriage  settlement  of  A  lauds  were  con- 
veyed to  the  use  of  A  for  life,  and,  alter  her  decease, 
U)  such  uses  as  she  should  by  deed  or  will  appoint 
liy  an  indenture  dated  in  1831,  A  appointed  the 
liinds  to  11  in  fee,  by  way  of  mortgage,  and  it  waa 
declared  that  the  lands  (subject  to  the  mortgage) 
should  remain  upon  the  trusts  of  the  settlement. 
By  an  indenture  dated  in  1833,  A  appointed  the 
lands  to  C  in  fee,  by  way  of  mortgage,  and  it  was 
declared  that  the  lands  (subject  to  the  mortgage) 
should  be  held  for  A  in  fee.  By  an  indenture  dated 
in  1884,  B  (on  being  paid  ofi'by  D)  conveyed,  and 
A  appointed,  the  lands  to  D  in  fee,  by  way  of  mort- 
gage, and  it  was  declared  that  the  lands  (subject  to 
the  mortgage)  should  be  held  for  A  in  fee.  By  an 
indenture  dated  in  1835,  A  appointed  the  lands  to 
£  in  fee,  by  way  of  mortgage,  with  a  similar  decla- 
ration to  that  of  the  indentures  of  1833  and  1834. 
In  the  same  year  A,  by  her  will,  made  an  appoint- 
ment of  the  lands  upon  certain  trusts  in  favour  of 
her  children.  By  a  deed  dated  in  1837,  C,  D,  and 
£  (on  being  paid  ofi*  by  F)  conveyed,  and  A  ap- 
pointed, the  lands  to  F  in  fee,  by  way  of  mortgage, 
and  it  was  declared  that,  subject  to  the  mortgage, 
the  lands  should  be  held  for  the  use  of  A  in  fee,  free 
from  the  trusts  of  the  settlement:— Held,  that  the 
power  contaiued  in  the  settlement  was  exhausted 


by  the  indentnvBs  of!  8M  and  1894v  OT  OB 
and  that  A  had  thereby  (subject  to  the  ■sot^ifa) 
absolutely  appointed  to  benelf  in  ttt.  Barmdi  r. 
9Filum,  12  Law  J.  Rep.  (k.b.>  Ch.  428;  2  Y.h 
CoU.  C.C.  428. 

Under  a  marriage  aettlement,  the  bnaband  nd 
wife  having  power  to  appoint  ]0,000i.  amongitaB 
their  yonnger  children,  bat  in  aaeh  ahares  as  tkej 
should  think  fit,  appointed  the  saMr,  in  dJifintt 
sums  and  at  different  times*  to  fonr  of  the  yettiga 
children,  to  the  exclnsion  of  the  rest: — Held,diat 
the  three  first  appointments  were  good,  and  only  tke 
last  void.     Yomg  ▼.  Lord  WeUrpark,  13  Snn.  2QL 

A  had  power  to  appoint  a  fond  amongst  all  tks 
children  of  B  hegottem  amd  to  he  hegoftigm,  ead  ika 
issue,  and,  in  de&ult  of  appointment,  the  fimdva 
given  to  the  children  equally.  B  had  only  tsi 
children,  all  of  whom  were  living  when  die  pova 
was  created.  A  directed  by  his  will  that  He  ahn 
which  every  child  of  B  begotten  or  le  Ac  hegeUtn, 
waa  entitled  to  in  default  of  i4>pointment,  ahoald  bs 
held  iu  trust  for  that  child  for  life,  and,  after  its 
death,  for  its  ehildrem : — Held,  Uiat  the  appointncst 
was  not  void  for  remoteness.  Gr^fitk  r,  JV—flif, 
13  Sim.  393. 

A  testator  gave  his  residuary  pitiperty  to  taa 
trustees  for  hu  children,  except  John,  who  had 
misconducted  himself;  bnt  the  testator  tmatedi  Ut 
conduct  would  change,  and  he  gave  hia  tiurtea 
and  the  survivors  of  them,  and  Uie  execntoia  sad 
administrators  of  such  survivor,  power  to  give  to 
John  an  equal  share  with  hia  brothera  and  sistoa. 
He  appointed  the  two  tmatees  executors^  and  by 
a  codicil  appointed  a  third  executor;  one  aloic 
proved  the  will,  and  the  others  zenounoed.  la  i 
state  of  facts  brought  into  the  Master's  office,  Ac 
sole  executor  and  trustee  stated,  that  John  hsd 
conducted  himself  to  hia  satisfaction,  and  in  snefc 
a  manner  as  to  entitle  him  to  an  equal  shave- 
Held,  that  the  aole  executor  had  power  to  appoiii^ 
and  had  well  appointed,  a  share  to  John.  Faim  ^ 
Smith,  2  Bea.  236. 

A  married  woman  having  a  power  to  appant 
a  sum  of  money  by  will,  or  by  any  writing  in  the 
nature  thereof,  signed,  sealed,  and  published  ia 
the  presence  of  two  witnesses,  by  her  will,  made 
in  1837,  and  signed  in  the  presence  of  two  wit- 
nesses, but  not  sealed,  assumed  to  appoint  the 
sum  in  question,  and  other  property,  and  nomi- 
nated an  executor,  who  proved  her  will  in  the 
diocesan  court.  The  husband  survived  the  inkf 
and  after  his  death,  hia  representative  obtained 
letters  of  administration  of  the  eatate  of  the  wifr 
from  the  Prerogative  Court,  and  procured  the  di<^ 
cesan  court  to  recal  the  grant  of  probate  to  the 
executor  of  the  wife,  so  far  aa  related  to  the  snni 
in  question.  In  a  suit  by  the  appointee  of  the 
wife,  against  the  representative  of  the  hnaband 
and  the  trustees  of  the  fund  .-—Held,  that  the  Court 
could  not  treat  the  probate  of  the  diocesaa  coai^ 
which  excluded  from  the  grant  the  sum  in  qfnes* 
tion,  as  probate  of  a  testamentary  instrument  exe- 
cuting the  power ;  and  that  a  probate  sufficient  to 
cover  the  sum  in  question  was  necessary,  in  order 
to  enable  the  party  claiming  under  the  appoint- 
ment to  sustain  the  suit 

Whether,  in  such  a  case,  if  the  party  claiming 
under  the  appointment,  by  appealing  from  the  Court 
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of  Probftte,  had  shewn  that  the  probate  had  been 
TefVised  by  the  court  of  ultimate  jurisdiction  in 
sach  causes,  upon  principles  not  recognixed  in  this 
Court,  this  Court  would  consider  the  question  of 
the  execution  of  the  power  independentJy  of  the 
probate,  quare,     Ooldsworthif  v.  Crouly,  4  Hare, 

14a 

Appointment  by  will,  professedly  in  execution 
of  a  power  in  a  marriage  settlement  to  A  for  life, 
or  onto  he  should  encumber,  and  upon  his  death, 
or  encumbering,  to  the  wife  of  A  for  life,  for  her 
separate  use,  and  after  her  death  to  A's  children  ; 
and  if  A  should  die  without  wife  or  children,  to 
B,  who  was  A's  brodier.  A  and  B  took  other  be- 
nefits under  the  will.  The  appointment  to  the  wife 
and  children  of  A  being  an  excessive  execution  of 
the  power, — Held,  that  A  was  bound  to  elect,  but 
that  B  might  release  to  A  all  his  interest  under  the 
appointment    Kater  y.  Roget^  4  If.  &  C.  18. 

By  a  marriage  settlement  of  1791,  certain  es- 
tates of  B  were  charged  with  a  sum  of  10,0002. 
for  portions  for  the  children  of  the  marriage,  in 
equal  shares;  and  by  the  same  instrument  power 
was  given  to  snbstitute  for  those  estates  other  es- 
tates of  equal  value,  as  a  fund  for  raising  those 
portions.  By  a  deed  of  1811,  the  settlor  cove- 
nanted that  as  soon  as  estates  at  H  were  disen- 
cumbered, he  would  charge  them,  in  substitution 
for  the  other  estates,  with  the  payment  of  10,000/. 
for  portions,  under  the  same  limitations  as  had 
been  expressed  in  the  settlement,  and  would  also 
farther  charge  the  same  estates  at  H  with  the 
sum  of  SO.OOO/.  for  the  younger  children  of  the 
marriage,  to  be  paid  to  them  in  such  shares  and 
proportions  as  he,  the  settlor,  should  by  deed  or 
will  appoint  By  a  deed  of  1816  (which  was  a 
general  conveyance  of  all  the  settlor's  estate  in 
trust  for  payment  of  his  debts),  reciting,  amongst 
other  things,  that  the  settlor  had  not  then  per- 
formed the  covenant  contained  in  the  deed  of  181 1, 
it  was  declared  that  the  trustee  of  that  deed  should 
hold  the  estates  at  H,  or  otherwise  convey  the  same 
to  the  trustees  of  the  settlement,  for  the  purpose  of 
securing  the  portions  according  to  the  deed  of  1811. 
And  by  a  deed  of  1817,  reciting  the  former  deeds, 
the  trustees  of  the  deed  of  trust,  by  the  direction 
of  the  settlor,  conveyed  the  estate  at  H  to  the 
tmstee  of  the  settlement,  upon  trust,  after  the 
death  of  the  settlor,  to  raise  10,000/.  in  lieu  and 
satisfaction  of  the  10,000/.  under  the  settlement, 
in  trust  for  all  and  every  the  children  of  the  mar- 
riage, under  the  same  limitations  as  were  contained 
hi  the  settlement,  and  upon  trust  to  raise  the  fur- 
ther sum  of  80,000/.  for  all  and  every  the  children 
of  the  marriage,  except  the  eldest  son,  J,  in  the 
same  manner  in  all  respects,  excluding  the  said  J, 
as  by  the  indenture  of  settlement  was  declared 
concerning  the  sum  of  10,000iL  thereby  directed  to 
be  raised: — Held,  that  the  deed  of  1817  was  a 
oomplete  execution  of  the  power  of  appointing  the 
30,000/.  contained  in  the  deed  of  1811 ;  and,  con- 
sequently, that  the  younger  children  of  the  mar- 
riage who  were  living  at  the  time  of  the  execution 
of  the  deed  of  1817,  were  entitled  to  the  80,000/. 
in  equal  shares.  Armytage  v.  Armytagtt  1  Y.  & 
Coll.  C.C.  461. 

A    father  executed    a  power  of  appointment. 


nnder  which  his  four  younger  children,  B,  C,  D, 
and  £,  became  entitled,  subject  to  his  life  inter- 
est, to  SO,000/L  in  e(|ual  shares.  The  father  after- 
wards, by  several  instruments  of  appointment, 
affected  to  appoint  the  whole  fund  to  B,  C,  and 
D,  in  the  following  shares,  viz. :  to  B,  18,000/. 
to  C,  5,000/.,  and  to  D,  12,000/.  E,  who  was  a 
son,  died  in  his  father's  lifetime,  intestate  and 
without  issue ;  whereupon  his  share  devolved  to  the 
father.  After  E's  decease,  the  father,  with  a 
view  to  support  the  subsequent  appointments,  exe- 
cuted a  deed-poll,  declaring  that  the  original  ap- 
pointment under  which  the  children  took  equally, 
was  made  by  mistake: — Held,  that  though  the 
subsequent  appointments  were  invalid,  so  far  as 
related  to  the  share  of  B,  C,  and  D,  yet,  as  re- 
garded the  ffhare  of  E,  the  father  was  bound  by 
the  statement  in  the  deed-poll ;  and  that  E's  share, 
amounting  to  7,500/.,  must  be  apportioned  be- 
tween B  and  D,  in  satisfaction,  pro  Umto,  of  the 
losses  which,  through  the  invalidity  of  the  subse- 
quent appointments,  had  been  sustained  by  their 
respective  shares.    Ibid. 

By  a  post-nuptial  marriage  settlement,  property 
in  the  funds,  belonging  to  the  wife,  was  settled  in 
trust  for  the  husband  and  wife  for  their  lives  and 
thb  life  of  the  survivor,  and  then  for  such  one  or 
more  exclusively  of  the  others  or  other  of  the  chil- 
dren of  the  marriage,  in  such  parts  and  shares,  &c. 
as  the  wife  should  by  deed  or  will  appoint  There 
were  four  children  of  the  marriage.  The  husband 
died,  and  the  wife  appointed  the  whole  fund,  and 
assigned  her  life  interest  therein  to  the  eldest  child, 
a  daughter,  who  had  attained  the  age  of  twenty-one, 
but  who,  together  with  the  other  chSdren,  was  living 
with  her  mother: — Held,  that  the  appointment  and 
assignment  were  valid.  Campbell  v.  Hojm,  1  Y.  & 
Coll.  C.C.  664. 

A  testatrix,  after  reciting  a  power  of  appointment 
given  to  her  by  her  deceased  xather*s  will  over  cer- 
tain personal  property,  and  stating,  that  she  com- 
puted such  property  to  be  of  the  value  of  18,000/., 
or  thereabouts,  appointed  that  sum,  whether  the 
same  should  be  the  whole  or  parcel  only  of  the 
amount  of  such  property,  to  trustees  upon  certain 
trusts : — Held,  that  the  appointment  extended  only 
to  the  sum  of  18,000/.  Young  v.  Martin,  2  Y.  & 
Coll.  C.C.  582. 

The  testator  gave  his  widow  a  power  of  appoint- 
ment amongst  his  children  over  a  fund,  which,  in 
default  of  appointment,  was  given  between  them, 
but  the  shares  of  daughters  to  be  for  their  separate 
use  for  life,  with  remainder  to  their  children.  The 
widow,  by  a  will  not  executed  with  the  formalities 
required  bv  the  power,  gave  the  fund  to  the  chil- 
dren equally.  The  Court  supplied  the  formalities. 
Lucena  v.  Lucena,  5  Bea.  249. 

Leaseholds  were  settled  on  A  B  for  life,  with 
remainder  to  his  wife  for  life,  with  remainder  to 
such  child  or  children  as  he  should  appoint,  and  in 
default  amongst  them  equally.  A  B  renewed  the 
lease  in  his  own  name,  and,  by  his  will,  confirmed 
the  settlement,  and  gave  all  his  freeholds  and  lease- 
holds to  his  son  and  a  legacy  to  his  daughter;  he 
died,  having  other  leaseholds  besides  those  setded : 
— Held,  that  the  will  was  not  an  execution  of  the 
power ;  and,  secondly,  that  the  daughter  was  not  to 
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be  put  to  her  election.  Tanner  v.  Elworthy,  4  Bca. 
487. 

Conditions  annexed  to  appointments  made  in 
pursuance  of  a  power,  though  in  themselves  void, 
held  not  to  invalidate  the  appointments.  Palsgrave 
V.  Mkinson,  1  Coll.  C.C.  190. 

A  power  of  appointment  was  given  for  the  bene6t 
of  all  and  every  the  children  of  A,  in  such  parts 
and  shares  as  A  should  appoint: — Held,  that  an 
appointment  of  the  whole  to  one  child  for  life,  with 
remainders  successively  to  the  other  children,  was 
a  defective  exercise  of  the  power.  Lloyd  v.  Lance, 
14  Law  J.  Rep.  (n.s.)  Ch.  456. 

(C)  Op  ATroawsY. 

A  power  of  attorney  was  executed  abroad,  and 
sent  to  R,  who  inserted  his  christian  name.  There 
being  evidence  that  it  was  intended  for  R, — Held, 
that  it  was  not  invalidated  by  the  insertion,  and  that 
R  might  act  under  the  power.  Eagleton  y.  Out- 
teridge,  12  Law  J.  Rep.  (n.s.)  Exch.  859;  11  M. 
&  W.  465. 

A  person  who  pay^  money  to  another,  who  is  au- 
thorised to  receive  it  by  a  power  of  attorney,  is  not 
entitled  to  keep  possession  of  the  power  of  attorney. 
Pridmore  v.  Harrison,  1  Car.  &  K.  6  IS. 


PRACTICE,  AT  LAW. 

[For  Practice,  in  Equity,  Sec  post] 

(A)  Process. 

(a)  In  general, 

(b)  Issuing, 

(c)  Directum  ^f,  and  Description  of  Parties, 

(d)  Indorsements, 
(  « )  Service. 

(J)  Detainer, 

{g)  Altering  and  Amending, 

(A)  Setting  aside, 

(t)  Return. 

{k)  Irregularity, 

(l)  Distringas, 

(B)  Appsarancb. 

(C)  Declaration. 
(a)  Form, 

\b)  Time  to  declare, 

(c)  Notice  of, 

{d)  Entitling, 

(«)  Delivering. 

(/)  Allowing  and  StrVdng  out  Counts, 

(g)  Amendment, 

(D)  Plba. 

(a)  Rule  and  Notice  to  plead, 
{b)  Time  for  pleading, 
(c)  Puis  darrein  conlitiuance. 
{d)  Nal  Tiel  Record, 
(«)  Issuable  pleas. 

(f)  Pleading  several  Pleas. 

(g)  Adding  and  Striking  out. 

(E)  DSMURRERi    WHEN    SET    ASIDE    AS     PRl- 

VOLOUS. 

(F)  Rejoining  gratis. 

(G)  Particulars. 
(II)  Oyer. 

(I)  Similiter. 

(K)  Security  for  Costs. 


(L )  Stet  Processus. 
(M)  Nolle  PRossaui. 
(N)  Counsel's  Sionatuub. 
(O)  Issue. 

( P)  Notice  to  produce. 
(Q)  Trial. 

(a)  Notice  qf. 

(b)  Notice  of  Countermand, 

(c)  Entry  of  Cause, 
{d)  Postponing, 

(e)   Withdrawing  Record, 
(/)  Re-sealing  Record, 
{g)  Issues  M  Law  and  in  Fact, 
(h)  Proceedings  in  Comrt. 

(1)  In  generaL 

(2)  Right  to  begin. 

(3)  Reply, 
(i)  yerdict. 


m  Entry  qf. 


Setting  aside, 
(Ar)  Amendment  at, 
(/)  By  Adjournment, 
(m)  Speedy  Execution. 
(n)  Costs  of  the  Day  and  Witnesses, 
(o)  Certifying  for  Costs, 
Ip)  New  Trial. 
(R)  Affidavit  of  Incrbasb. 

(S)    POSTBA. 

(T)  Rbpleadbr. 

(U)  Judgment. 

(V)  Special  Casb. 

(W)  Writ  op  Error. 

(X)  Venire  db  Nova 

(Y)  Motions,  Rulbs,  and  Orders. 

(Z)  Execution. 

(A A)  Bill  of  Excbptions. 

(BB)  Proceedings. 

(a)  Stay  of, 

(6)  Staying. 

(c)  Setting  aside, 
(CC)  Waivbr. 
{1}D)  On  Taxation. 
(EE)  Mastbr's  Report. 
(FF)  Judge  at  Chambers. 


The  separate  Seal  Office  of  the  Courts  of  Qnen*! 
Bench  and  Common  Pleas  abolished  by  8  &  9  Viok 
C.34;  23  Law  J.  Stat  18L 

(A)  Process. 

(a)  In  generaL 

In  August  1841  the  defendant  executed  a  wunat 
of  attorney,  subject  to  a  defeasance,  wiuch  mattf 
stated  the  time  of  the  repayment  of  the  mone^*  (h 
the  3rd  of  September  1841,  judgment  was  ngoci 
but  the  roll  was  not  carried  in.  On  the  9th  of  89- 
tember  1842,  a  Judge's  order,  obtained  by  oouca^ 
directed  execution  to  issue,  without  a  tdrefaeies  0 
revive  the  judgment ;  and,  aocordingly,  on  tbe  M 
of  September  1842,  a  writ  of  Jl.  fa.  issued,  wliidi, 
with  the  sheriff's  return  of  nsUia  bona,  was  filed  «■ 
the  29th  of  September  1842.  On  th«  25th  of  Apnl 
1845,  an  alias  ft.  fa,  was  issued,  under  which  tbi 
sheriff  seized  the  defendant's  goods,  and  or  ths 
28th  the  defendant  was  dedaxid  a  bsnfcrapt:^ 
Held,  on  application  by  the  assignees  of  the  (ie- 
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feDdant  to  tet  aside  the  writs  o(/i.fa,,  first,  that  the 
stipulation  as  to  the  scire  facias f  not  being  a  defeas- 
ance or  condition,  was  not  void  under  the  8  Geo.  4. 
c.  39.  s.  4 ;  secondly,  that  the  writ  of  alicu  ft.  fa. 
was  not  irregular. 

Writs  of  final  process  cannot,  since  the  statutes 
2  Will.  4.  c.  39.  and  3  &  4  Will.  4.  c.  67,  be  con- 
tinued by  entries  on  the  record,  as  under  the  old 
form,  but  they  must  be  connected  by  being  de- 
scribed as  aiias  or  pluries  writs ;  and  they  need  not 
be  tested  on  the  return  day  of  the  former  writ,  nor 
within  any  particular  time  afterwards. 

A  writ  of  mesne  process,  in  continuation  of  a 
former  writ,  cannot  be  issued  after  tweWe  months 
from  the  issuing  of  such  former  writ  Harmer  y. 
Johttom,  14  Law  J.  Rep.  (n.s.)  Exch.  292 ;  14  M.  & 
W.  336 ;  8  DowL  &  L.  P.C.  88. 

The  form  of  writ  of  summons  given  by  a.  1,  and 
Schedule  No.  1.  of  2  Will.  4.  c.  89,  must  be  fol- 
lowed :  and  this  Court  set  aside  the  copy  and  ser- 
vice of  a  writ  of  summons  which  omitted  to  specifv 
the  court  in  which  an  appearance  was  to  be  entered, 
though  it  purported  to  be  tested  by  the  Chief  Baron. 
Stevawm  V.  Thomet  18  Law  J.  Rep.  (ir.8.)  Exch. 
303;  13  M.  &  W.  149 ;  2  Dowl.  &  L.  P.C.  280. 

(6)  Issuing, 

A  capias  may  be  issued  under  the  stat  1  &  2  Vict 
c.  110.  s.  3.  into  a  county  palatine,  to  be  executed 
in  that  county,  although  it  be  indorsed  for  a  less 
sum  than  501.  Broum  v.  APMUlan,  10  Law  J.  Rep. 
(K.8.)  Exch.  147;  7  M.  &  W.  196;  8  Dowl.  P.C. 
852. 

The  omission  to  sue  out  an  original  writ  of  capias 
ad  satirfaekMhm,  previous  to  issuing  a  writ  of  tes' 
tatum  capioM  ad  satirfacisndum,  is  a  mere  irregula- 
rity, which  is  unavttlable  to  the  defendant,  after  a 
lapse  of  six  years.  Wama  v.  Haddon,  9  Bowl.  P.C. 
960. 

A  party  to  a  suit  in  equity,  who  seeki^  under  the 
provisions  of  1  &  2  Yict  o.  110.  ss.  18  and  20,  to 
enforce  execution  of  the  order  of  the  court  of  equity, 
directing  the  payment  of  eosts  to  him  by  the  other 
party  to  the  suit,  must  (fto  so  by  writ  sued  out  of  the 
Court  of  Chancery^  and  not  out  of  the  courts  of 
common  law.  In  re  Stanford,  1 1  Law  J.  Rep.  (n.b.) 
C.P.  49;  1  DowL  P.C.  (N.s.)  183. 

The  sUt  1  C^  2  Vict  c  110.  ss.  3,  5,  does  not 
audiori«e  the  issuing  of  a  capias  upon  a  scire  facias, 
Agassix  V.  Palmer,  12  Law  J.  Rep.  (k.s.)  C.P.  245 ; 
1  DowL  P.C.  (N.8.)  18. 

An  act  of  parliament,  the  4  &  5  Vict  c.  Ixxxix. 
>>  11,  enacted  that  every  judgment,  &c.  against  the 
nMBJaa)  defendant  might  be  executed  against  the 
psnon  and  estate  of  every  shareholder,  and  provided 
*' that  no  such  execution  should  issue  without  leave 
first  granted  by  the  Court  in  which  such  judgment, 
&eii  should  have  been  obtained  upon  motion  in  open 
court,  and  after  notice  of  such  motion  given  to  the 
pgson  sought  to  be  charged:" — Held,  that  the 
iMtring  of  a  scire  facias,  without  the  leave  of  the 
Couit,  could  not  be  pleaded  in  bar  of  the  action, 
^■t  was  an  irregularity  merely,  for  which  an  appli- 
cation might  h«  made  to  the  Court  to  set  aside  the 
writ  BradiSffY,  Warburg,  12  Law  J.  Rep.  (ir.s.) 
£xch.458;.  11  M.  &  W.  452;  2  DowL  P.C.  (n.s.) 
1069. 

A  00.  «c  issued  against  four  joint  defendanto, 
Digest,  1840^1845. 


under  which  one  was  taken  in  execution  and  dis- 
charged under  the  Insolvent  Act  The  plaintifiT 
afterwards  issued  a  fi.  fa.  against  the  four  defen- 
dants, under  which  the  sherifiT  seized  the  goods  of 
the  one  which  had  been  discharged: — Held,  (dubi' 
ianie  Parke,  B.)  that  the  writ  was  irregular,  in 
having  been  issued  against  a  party  discharged  under 
the  Insolvent  Act,  and  that  it  should  have  issued 
against  the  three,  only  suggesting  the  discharge  of 
the  one. 

Held,  by  Parke,  B.  that,  at  all  events,  the  writ 
should  not  have  been  executed  against  the  goods  of 
the  defendant  so  discharged.  Rayner  v.  Jones,  1 
DowL  P.C.  (n.8.)  878. 

Where,  a  venue  being  in  Middlesex,  a  testatum 
CO.  sa»  issued  into  Yorkshire,  upon  which  the  delen- 
dant  was  taken  into  custody  beibie  any  original  ca, 
sa.  had  issued  into  Mid^esex :-— Held,  that  the 
plaintifir  might  rectifv  the  mistake,  without  takiiig 
out  a  summons,  by  issuing  a  subsequent  original 
CO.  sa.  into  Middlesex. 

In  the  present  case  the  original  ciL  sa.  bore  a 
date  prior  to  the  testatum  ca,  so.,  but  the  fact  of  its 
subsequent  issue  appeared  by  the  seal  upon  the 
writ.  Moss  V.  James,  1 3  Law  J.  Rep.  (k.s.  )  C.P.  22 1 
6  M.  &  G.  781  i  1  Sc.  (11.8,)  466;  1  DowL  &  L. 
P.C.  807. 

Where  there  are  several  defendants  residing  in 
two  different  oountieab  two  writs  of  ttnmmons  may 
be  issued,  and  dated  on  different  days.  Crow  v.  Crow, 
IS  Law  J.  Rep.  (n.s.)  aB.57  ;  1  DowL  &  L.  P.C. 
709. 

(c)  Direction  of,  and  Descriptum  rf  Parties. 

Where  a  plaintiff  in  a  writ  of  capias  was  properly 
described  as  *'one  of  the  public  officers  of  the 
Western  District  Banking  Company,**  and  in  the 
affidavit  on  which  the  order  for  the  capias  was  ob- 
tained, was  described  in  the  same  terms,  with  the 
addition  of  the  words  *'  for  Devon  and  Cornwall," 
— The  Court  discharged,  without  coste,  a  rule  for 
discharging  the  defendant  out  of  custody,  and 
directed  the  affidavit  to  be  filed,  omitting  the  words 
'*  for  Devon  and  ComwalL"  AicAanir  v.  Dispraile, 
1 1  Law  J.  Rep.  (n.b.)  Exch.  108 ;  9  M.  ft  W.  459 ; 

1  DowL  P.C.  (N.S.)  384. 

A  description  of  the  defendant,  in  a  writ  of  sum- 
mons, as  Richard  Sawyer,  of  the  city  of  London,  is 
insufficient  An  application  to  set  aside  the  ser- 
vice and  copy  of  the  writ  of  summons,  on  this 
ground,  la  unobjectioDable.  Cotto»  v.  Sawyer,  11 
Law  J.  Rep.  (n.s.)  Exch.  897  \   10  M.  ft  W.  828 ; 

2  DowL  P.C.  (n.s.)  310. 

The  Court  refused  to  set  aside  an  alias  writ  of 
summons,  on  the  ground  of  the  defendant's  being 
described  therein,  as  *'  of  Brooke,  in  the  Isle  of 
Wight,  in  the  county  of  Southampton,  and  late  of 
Wa^hen,  in  the  county  of  York;"  the  original  writ 
having  described  him  merely  as  **  of  Waghen,  in 
the  county  of  York,"  and  it  being  sworn  that  he 
had  never  resided  hi  the  latter  county.  Windham  v. 
Fenwiek,  12  Law  J.  Rep.  (n.s.)  Exch.  183 ;  2  DowL 
P.C.  (N.a.)  783. 

A  writ  of  summons  served  in  Middlesex,  and 
describing  the  defendant  as  **  of  Wellington,  In  the 
county  of  Salop,  but  now  in  the  county  of  Middle- 
sex," is  irregular,  as  it  does  not  give  the  place  in 
the  county  of  Middlesex  where  the  defendant  is 
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supposed  to  be.  Dimne$  v.  Oarbett^  14  Law  J.  Rep. 
(N.s.)Q.B.216;  2  DowL  &  L.  P.O.  944. 

Where  the  defendant  was  arrested  under  a  writ 
of  capiat^  in  which  he  was  described  as  '*  William 
Mortlock,**  but  in  the  copy  served  was  called 
"  William  Mortlake"  the  Court  refused  to  discharge 
him  out  of  custody,  on  the  ground  of  irregularity. 
Maedanald  v.  Mortlock,  14  Law  J.  Rep.  (k.s.)Q.B. 
244 ;  2  Dow].  &  L.  P.C.  968. 

A  writ  of  summons  was  directed  "  To  Thomas 
Hopkins,  of  Wilson  Street,  Finsbury,  in  the  city  of 
London."  Wilson  Street  was  sworn  to  be  in  the 
countT  of  Middlesex  and  not  in  the  city  of  London, 
though  the  party  who  filled  up  the  writ  supposed 
that  it  was: — Held  irregfular,  and  that  Hopkins 
might  apply  to  the  Court  to  set  aside  the  writ,  not- 
widistanding  it  had  been  left  at  his  house  only, 
without  service  having  been  effected.  Khug  v.  Hap^ 
kins,  14  Law  J.  Rep.  (n.s.)  Ezch.  106 ;  18  M.  &  W. 
686 ;  2  DowL  ft  L.  P.C.  687. 

(<Q  Indartements, 

A  service  of  a  writ  of  sunomons  is  irregular, 
where  the  copy  served  does  not  contain  the  memo- 
randum, "  N.B.  This  writ  is  to  be  served  within 
four  calendar  months.'*  Diiy  v.  HoUy^  12  Law  J. 
Rep.  (n.s.)  a.B.  295 ;  2  Dowl.  P.C.  (n.8.)  974. 

The  phiintifl^  having,  at  the  defendant's  request, 
sent  him  by  post  a  copy  of  a  writ  of  summons,  the 
receipt  of  which  was  not  acknowledged  until  nearly 
a  month  afterwards,  was  held  not  to  be  entitled  to 
enter  an  appearance  for  the  defendant,  without  the 
indorsement  of  the  dav  of  service  as  required  by 
the  Reg.  Gen.  Michaelmas  term,  4  Will.  4.  pi.  8. 
Atkinson  v.  HowtU,  10  Law  J.  Rep.  (n.b.)  Ezch.  64 ; 
7M.8fW.218;  8  DowL  P.C.  872. 

In  moving  for  a  rule  to  set  aside  a  Judge's  order, 
under  which  the  defendant  was  arrested  and  held  to 
bail,  the  original  affidavits,  upon  which  the  order 
was  obtained,  must  be  brought  before  the  Court. 

A  writ  of  capi€u  had  the  following  indorsement : 
--**  This  writ  was  isaued  by  F  N  of  the  Fleet  prison, 
in  the  parish  of  St  Bride,  in  the  city  of  London, 
plaintiil^  in  person :" — Held,  sufficient. 

But  though  the  Judge*s  order  oould  not  be  im* 
peached,  and  the  writ  of  cafi€u  and  bail-bond  were 
regular,  the  Court,  upon  merits,  made  the  rule  ab- 
solute for  cancelling  the  bail-bond.  Needham  v. 
Brittowe,  11  Law  J.  Rep.  (n.s.)  C.P.  207 ;  1  DowL 
P.C.  (k.s.)  700. 

Where  a  writ  of  ca,  ta*  is  issued  with  an  indorse- 
ment, "  to  be  returned  non  est,**  the  sheriff  is  nerer- 
theless  bound  to  arrest  and  detain  the  party,  if  he 
either  renders  himself  to  the  sheriff,  or  is  rendered  by 
his  bail,  after  the  writ  has  come  to  the  sheriff's  hands. 

The  meaning  of  such  indorsement  is,  that  the 
sheriff  is  not  to  look  for  the  party.  Magnay  v.  Mon- 
gor,  12  Law  J.  Rep.  (n.8.)  Q.B.  806;  4  Q.B,  847; 
1D.&M.24. 

The  plaintiff  issued  a  summons,  indorsed  for 
7L  7s.  debt,  and  2L  costs.  The  defendant  within 
the  four  days  tendered  the  9^  7f .,  and  the  plaintiff*s 
attorney  offered  to  take  off  2«.  6d,  from  the  costs,  as 
bein^  too  much.  The  defendant's  attorney  insisted 
on  his  right  to  a  taxation,  and  took  out  a  summons 
at  chambers  accordingly,  which  was  dismissed,  with 
costs,  on  the  ground  of  there  being  a  dispute  as  to 
the  sum  actually  paid  for  costs.    The  Court  set 


aside  the  Judge's  order,  as  the  defendant  had  at  sll 
events  a  right  to  have  the  IL  17«.  6d.  taxed.  Usafv 
V.  Russell,  12  Law  J.  Rep.  (n.8.)  C.P.  272 ;  6  M.  & 
G.  601;6Sc.  (n.b.)627. 

The  rule  of  Hilary  term,  2  WilL  4.  r.  1 1,  requixing 
the  indorsement  upon  process  for  payment  of  a  debt 
of  the  amount  of  debt  and  costs,  does  not  appW  to 
actions  qid  tarn  for  penalties.  Hobbs  v.  yoo^,  14 
Law  J.  Rep.  (n.8.)  aB.  4;  2  DowL  &  L.  P.C.  471 

(e)  Service. 

Where  a  defendant's  place  of  abode  cannot  be 
found,  although  letters  left  at  his  uncle's  house  foe 
the  defendant  are  answered  by  him,  the  Court  will 
not  allow  service  of  a  writ  of  summons  at  the  unde'i 
to  be  good  service.  Sahuhury  ▼.  Tkoryf,  9  BovL 
P.C.  188. 

Where  service  of  a  writ  of  aummona  has  not  been 
eflbcted  until  after  the  expiration  of  four  eslendv 
months  from  the  date  thereof,  indoding  the  day  ef 
the  date,  the  proper  course  is  for  the  defendsatts 
apply  to  the  Court  to  set  it  aside,  and  not  to  trest 
the  writ  as  a  nullity.  Hamp  ▼.  Warrent  12  Law  J, 
Rep.(N.8.)£xch.215;  11M.&W.  103. 

A  party  seeking  to  set  aside  a  writ  of  summon^ 
on  the  ground  of  its  having  been  served  in  a  wroag 
county,  ought  to  state  that  fact  positively..  It  if 
not  enough  to  state,  that  he  has  been  i^fwwud  end 
bekeves  that  any  portion  of  C  (the  place  of  sccfiee,) 
is  more  than  half  a  mile  from  the  oounty  of  M»  into 
which  the  writ  issued.  Harrison  ▼.  Wreif,  12  Ls« 
J.  Rep.  (n.8.)  Exch.  424 ;  1 1  M.  &  W.  816 ;  1  DevL 

6  L.  P.C.  366. 

Where  the  party  who  went  to  serve  a  wnt  of 
summons  saw  the  defendant  at  a  window  on  ths 
ground  floor,  the  window  being  shut,  and  infoiBcd 
him  in  an  audible  voice  that  he  had  a  writ  sgsinrt 
him,  and  after  holding  a  copy  out  in  his  sighl^thiev 
it  on  the  ground  in  the  presence  of  his  wife,  who  bsd 
oome  out  of  the  house,  and  left  it  there :— BeU, 
upon  motion  to  set  ande  the  service  of  the  wot  of 
summons  and  subsequent  proceedings,  thai  dusesi 
not  good  service.  H^Uh  v.  Wkiie^  13  Law  J.  Rep^ 
(n.8.)  aB.  218 ;  2  DowL  &  L.  T.C  4a 

Where  a  ca.  sa.,  regular  in  fozpi*  was  issued  uader 
1  &  2  Vict  o.  110,  but  the  oopy  of  it  sorved  upon 
the  defendant  omitted  to  state  the  form  of  aetioii,^ 
Held,  such  an  irregularity  as  to  render  the  serriee 
void,  although  the  bail-bond  given  by  the  de&ndsa^ 
upon  his  arrest,  properly  recited  the  form  of  adioa. 
Copley  V.  Mediros,  13  Law  J.  Rep.  (n.s.)  C.P.  lUi 

7  M.  &  G.  426;  8Sc.(n.8.)  172;  2  DowL  &L.  P.C  74k 

To  set  aside  process  served  in  a  wrong  comt^ 
an  affidavit  stating  the  process  to  have  been  asmti 
more  than  200  yards  from  the  boundary  is  siifi* 
cient;  and  it  need  not  go  on  to  state  thatdieieii 
no  dispute  as  to  boundaries.  Martin  v.  Grange,  U 
Law  J.  Rep.  (n.s.)  C.P.  176 ;  2  DowL  ft  L.  P.C  26^ 
S.C  Martin  v.  Gray,  7  M.  &  G.  650 ;  8  So.  (ka)367. 

(/)  Detainer. 

A  party  arrested  upon  a  co.  sa^  afiemaids  sol 
aside  for  irregularity,  cannot  be  cUschaigedootef 
custody,  if  b^ore  the  setting  aside  the  irregnlsr  «a 
so.  detainers  have  been  lodgeid  against  him  by  oAcr 
parties,  not  connected  with  the  peison  who  nti 
out  the  original  writ  Wright  v.  Starford,  U  li^* 
J.  Rep.  (n.8.)  aB.  42 ;  1  DowL  P.C.  (n^)  S71 
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{g)  Altering  and  Amending, 

Where  a  defendant,  being  about  to  quit  England, 
was  ordered  by  a  Judge  to  be  held  to  bail  for  422/., 
and  wu  held  to  bail  for  422/.  13«.  4d.,  that  Bum 
having  been  stated  to  the  Judge  as  the  amount  of 
the  debt ;  the  Court  amended  the  writ  of  eapioit  on 
the  terms  of  the  plaintifTs  paying  the  oosta  of  tha 
application,  and  of  the  defendant's  bringing  4221. 
into  court,  with  20t  for  costs,  to  be  taken  out  by 
him  on  his  putting  in  and  perfecting  special  baiL 
Ploek  T.  Paekeeo,  1 1  Law  J.  Rep.  (n.s.)  Exch.  106 ; 
9  M.  &  W.  842 ;  1  DowL  P.C.  (ka)  380. 

(A)  Setting  aside. 

The  date  in  the  copy  of  the  writ  was  1802, 
instead  of  1842 : — Held,  that  a  motion  to  set  aside 
the  writ  or  the  service  of  the  copy,  was  regular. 
ffUU  r.  Dmoson,  12  Law  J.  Rep.  (m.s.)  Exoh.  24; 
2  Dowl.  P.C.  (1I.&)  465. 

(i)  Return, 

A  Jifa,  haying  been  issued,  and  a  seizure  made, 
it  wss  agreed  that  the  sheziff  should  withdraw  ftom 
the  possessioo,  on  the  defendant's  paying  a  portion 
of  the  debt  immediately,  and  the  remainder  by 
monthly  instalments,  and  that,  in  defoult  of  pay- 
pMnt,  the  plaintiff  should  be  at  liberty  to  re-enter 
into  possession.  A  part  of  the  debt  was  paid,  but 
lUIare  having  been  made  in  payment  of  the  first 
imtalment,  the  plaintiff  issued  a  second  ;S./i.  under 
which  possession  was  taken  without  returning  the 
first: — Held,  that  the  first  writ  ought  to  have  been 
retimed,  as  a  levy  had  been  made  under  it,  and 
that,  therefore,  the  second  Jf.  fa,  was  irregular. 
Chapmam  v.  Bowlby,  10  Law  J.  Rep.  (K.8.)  Exch. 
299;  8  M.  8r  W.  249 ;  1  Dowl.  P.C,  (n.s.)  83. 

Where  a  ca.  so.  dated  the  22nd  of  April  was  issued  * 
to  the  sheriff  of  S,  and  returned  generally  non  est 
tmsii^Kf,  and  the  defendant  was  arrested  a  year 
sfterwards  on  a  testatum  ca,  so,,  directed  to  the 
sheriff  of  O,  and  dated  the  same  day,  both  writs 
being  returnable  on  execution: — Held,  that  the 
defendant  was  not  entitled  to  be  discharged  out  of 
enstody. 

A  writ  of  CO,  so,  returnable  on  execution,  remains 
in  force  until  it  is  executed.  Ortenshields  y.  Harris, 
11  Law  J.  Rep.  (n.b.)  Exch.  319  j  9  M,  &  W.  774 ; 
2  DowL  P.C.  (11.8.)  272. 

A  defendant  must  shew  special  grounds  to  entitle 
him  to  rule  the  sheriff  to  return  a  writ. 

A  defendant,  arrested  under  a  ca,  so,,  paid  the 
amount  claimed,,  to  obtain  his  discharge.  The 
Court  made  a  rule  absolute  for  tiie  plaintiff  to  re* 
fund  the  money,  the  defendant  undertaking  to  bring 
no  action  for  the  arrest  The  monev  was  refunded, 
and  the  writ  remained  unexecuted  in  the  hands  of 
the  sheriff.  The  Court  discharged  a  side  bar  rule, 
which  the  defendant  had  obtained  for  the  return  of 
the  writ  WiUiams  v.  fVebb,  12  Law  J.  Rep.  (m.s.)' 
C.P.  187 ;  5  Sc.  (n.s.)  898 ;  2  Dowl.  P.C.  (n.s.)  904. 

Where  a  defendant  in  custody  under  a  capias  ad 
Miis/aciendmm  was  too  ill  to  be  removed,  the  Court 
enlarged  the  time  for  the  return  of  the  writ,  but 
eonld  afford  the  sheriff  no  relief  for  the  extra  costs 
of  keeping  up  the  caption.  Jones  v.  Robinson,  12 
Law  J.  Rep.  (n.8.)  Exch.  415;  11  M.  &  W.  758  ? 
2  Dowl.  P.C.  (n.8.)  1044. 


A  sheriff's  return  to  a  writ  ofJLfd,  stating  that 
be  had  seized  the  goods  and  chattels  of  the  debtor, 
the  value  whereof  was  to  him  unknown,  was  quashed 
for  omitting  to  state  the  value.  Barton  v.  GiUf 
13  Law  J.  Rep.  (n.8.)  Exch.  83  ;  12  M.  &  W.  508 ; 
1  Dowl.  &  L.  P.C.  593. 

An  ejectment  was  brought  by  the  lessor  of  the 
plainti^  who  claimed  as  tenant  by  elegit^  to  reco- 
ver several  messuages  and  twenty- five  acres  of  land 
called  Rhosffam,  and  also  known  by  the  name  of 
Penyrorsedd  farm.  The  sheriff's  return  to  the  elegit 
described  the  premises  as  a  dwelling-house  and 
^Eum,  commonly  called  or  known  by  the  name  of 
Penyrorsedd  farm,  containing,  by  estimation,  nine- 
teen acres : — Held,  that  the  premises  sought  to  be 
recovered  were  sufilciently  described ;  that  it  was 
unnecessary  to  set  them  out  by  metes  and  bounds ; 
and  that  under  this  description  the  lessor  of  the 
plaintiff  might  recover  the  twenty-five  acres.  Dee 
d.  Roberts  v.  Parry ^  14  Law  J.  R^.  (n.s.)  Exch. 
20 ;  13  M.  &  W.  356 :  2  Dowl.  &  L.  P.C.  430. 

A  sheriff's  return  of  non  est  tneentus,  and  nulla 
bona  to  a  writ  of  distringas  is  not  sufficient ;  but  an 
affidavit  must  be  produced  by  the  sheriff's  officer, 
stating  what  efforts  had  been  made  to  execute  the 
writ     Waits  V.  Cook,  9  Dowl.  P.C.  139. 

Since  the  3  &  4  Will.  4.  c  67.  s.  2,  the  venire 
facias  juratores  may  be  made  returnable  either  on 
a  particular  day  or  on  a  day  certain.  Drake  v. 
Oongh,  1  Dowl.  P.C.  (n.8.)  573. 

(k)  Irregularity. 

Where  the  defendant's  attorney  regularlv  entered 
an  appearance  for  him  in  a  cause,  of  which  the 
plaintiff  took  no  notice,  but  proceeded  to  enter  an 
appearance  for  the  defendant,  and  notice  of  decla- 
ration was  on  the  17th  of  December  personally 
served  upon  the  defendant  in  the  country,  of  which 
the  defendant's  attorney  had  no  notice  or  know* 
ledge: — Held,  an  irregularity  only,  and  not  a  nul- 
lity. 

The  plaintiff  having  signed  judgment  for  want  of 
a  plea,  and  the  defendant  baving  been  taken  in 
execution  for  debt  and  costs,  an  application,  on  the 
23rd  of  January,  to  set  aside  all  proceedings  for 
irregularity, — Held,  too  late.  Alsager  v.  Crisp, 
10  Law  J. 'Rep.  (n.s.)  aB.  130 ;  9  Dowl.  P.C.  353. 

The  sum  for  which  a  fi,fa.  issues  must  agree  with 
the  sum  recovered  by  the  judgment;  or  if  it  does 
not,  the  variance  must  be  explained  on  the  writ 

Therefore,  where  in  an  action  of  debt,  the  sum 
recovered  was  33,3482.  14f.,  and  101.  13«.  8^.  for 
costs,  and  the  sheriff  was  directed  to  levy  3,3482.  I5s, 
Sd,,  the  sum  really  due,  and  lOL  l$s.  Sd,  for  costs, 
the  Court  set  aside  the  writ  for  isregularity.  fVebber 
V.  Hutehinsy  10  Law  J.  Rep.  (n.s.)  Exch.  354; 
8  M.  &  W.  319;  1  Dowl.  P.C.  (n.8.)  95. 

The  mandatory  part  of  a  writ  of  JL  fa,  must  agree 
with  the  judgment  Therefore,  where  the  writ  com- 
manded the  sheriff  **  that  he  cause  to  be  made  a 
certain  debt  of  2692.,  parcel  of  a  certain  debt  of  5002., 
which  J  C  lately  recovered,  3cc. : — Held,  an  irregu- 
larity, for  which  the  Court  set  aside  the  writ,  with 
costs.  Cobbold  v.  Chiher,  1 1  Law  J.  Rep.  ( N.s.)  C.P. 
173;  4  M.  &  G.  62;  4  Sc.  (n.s.)  678;  1  Dowl. 
P.C.  (N.8.)  726. 

Where  a  defendant,  having  been  remanded  under 
the  Insolvent  Act,  and  being  at  large,  was  arrested 
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under  the  1  &  2  Vict  e.  110.  8.  85,  by  the  plaintifi; 
a  creditor,  who  was  described  in  the  affidavit  to 
hold  to  bail  as  W  B  the  yoanger,  and  in  the  capitu 
as  W  B,  his  father  bearing  the  same  name,  and 
residing  in  the  same  place  with  himself, — ^The 
Court  refused  to  discharge  the  defendant  out  of 
custody,  but  allowed  the  plaintiff  to  amend  the 
writ,  on  payment  of  costs.  Bition  y,  ClappertoH,  1 1 
Law  J.  Rep.  (n.s.)  Exch.  107 ;  9  M.  &  W.  478 } 

1  Dowl.  P.O.  (N.s.)  886. 

The  omission  to  reylye  a  judgment,  which  is 
more  than  a  year  old,  by  scire  faeiatt  before  issuing 
a  writ  of  capiat  ad  satirfaeiendum  upon  it,  is  an 
irregularity,  but  such  omission  does  not  make  the 
writ  of  c€^fna*  a  nullity.  Bkmehenay  t.  Burt,  12 
Law  J.  Rep.  (n.s.)  Q.B.  291 ;  4  Q.B.  707 ;  8  6.  & 
D.  618. 

By  a  Judge's  order  (July  14),  judgment  signed 
by  a  plaintiff  was  set  aside,  with  costs  to  be  tlixed, 
to  be  paid  by  the  plaintiff  to  the  defendant  The 
costs  were  taxed  (July  16)  at  61.  5f.,  and  the  Mas- 
ter's allocatur  indorsed  on  the  order,  and,  the  same 
day,  the  order  was  made  a  rule  of  court  The  rule 
of  court  named  no  specific  sum,  but  recited  the 
Judge's  order  tferbatim,  and  further  ordered  that  the 
plaintiff  should  pay  the  defendant  the  costs  of  that 
application  to  the  Court,  to  be  taxed,  &c.  The 
costs  of  making  the  order  a  rule  of  court  were  taxed 
July  18th.  On  this  rule  of  court,  a  writ  of  ft.  fa,  was 
sued  out  in  the  form  No.  8.  prescribed  by  Reg.  Gen. 
HiL  term,  2  Vict  (a  writ  of  / .  yb.  on  an  order  of 
court  for  the  payment  of  money),  commanding  the 
sheriff  to  levy  of  the  goods  of  the  plaintiff  9/.  6*.  8dl : 
— Held,  that  the  writ  was  irregular,  and  should 
have  been  in  the  form  No.  9.  Reg.  Oen.  HiL  term, 

2  Vict,  (a  writ  of /./a.  on  an  order  of  court  for  the 
payment  of  money  and  costs),  inasmuch  as,  though 
the  amount  of  the  costs  of  setting  aside  the  judg- 
ment was  a  definite  sum  ascertained  by  taxation 
before  the  rule  of  court  was  made,  the  costs  of  the 
rule  were  not  then  ascertained,  and  should  there- 
fore have  been  distinguished,  and  the  taxation  of 
them  stated  according  to  form  No.  9.  Badtnan  v. 
Pnghy  12  Law  J.  Rep.  (n.s.)  C.P.  126 ;  2  Dowl.  P.C. 
(n.8.)  907. 

Where  the  issue  delivered  on  a  writ  of  trial  stated 
the  teste  of  the  writ  to  be  the  16th  of  February  1844, 
and  the  return  to  be  on  the  19th  of  February  1844, 
whereas  the  writ  bore  teste  the  14th  of  February, 
and  was  returnable  on  the  I6th  of  January  next: — 
Held,  that  this  was  only  an  irregularity,  and  not  a 
Bttlli^,  and  that  the  defendant  was  bound  to  come 
promptly  to  set  it  aside. 

The  cause  having  stood  for  trial  on  the  16th  of 
February,  it  was  postponed  for  defect  of  jurors, 
whereupon  the  plaintiff  resealed  the  writ,  and 
altered  the  return  day  to  the  21st  of  February,  on 
which  day  the  cause  was  tried,  notwithstanding  the 
defendant's  protest :— Held,  that  the  plaintiff  had 
no  right  thus  to  antedate  the  return,  the  writ  being  a 
subsisting  writ;  but  that  the  alteration  was  an 
irregularity  only,  which  the  defendant  had  waived 
by  not  applying  to  set  aside  the  proceedings  till 
the  18th  of  April.  Thomas  v.  Stannaway^  13  Law 
J.  Rep.  (n.8.)  aB.  263;  2  Dowl.  &  L.  P.C.  111. 

It  is  unnecessary  to  enter  an  appearance  before 
a  judgment  on  a  warrant  of  attorney. 

SembU-^VfYkexe  judgment  was  signed  without 


such  an  appearance,  and  ezecation  taBnedoDthe 
24th  of  April,  the  defendant  having  become  bank* 
mpt  on  the  5tb  of  May,  an  implication  by  his  ss* 
signees  on  the  26th  of  May,  to  set  aaide  die  jadg- 
ment  for  irregularity,  was  held  too  Late.  Oiorin- 
vwrth  V.  EUis,  14  Law  J.  Rep.  (11.8.)  O-B.  831. 

The  want  of  an  original  eo.  ml,  to  aoppoit  a  ttsL 
ea,  sa,,  is  an  irregularity,  which  is  waived  by  allow- 
ing three  terms  to  elapse,  after  the  defendant  hss 
been  arrested  on  the  test,  ea,  so,  before  he  applies 
to  set  aside  the  latter  writ 

It  is  no  objection  to  a  test,  ea,  so,  that  it  is  eie- 
cuted  more  than  a  year  and  a  day  after  it  as  beca 
issued,  provided  it  has  been  issued  within  a  yesr 
after  signing  judgment,  although  there  is  no  eon- 
tinuance  of  the  writ  on  the  roll.  J%omas  v.  Harris, 
1  Dowl.  P.C.  (k.8.)  798. 

An  act  of  parliament  incorpoiating  a  eompny, 
provided  that  every  judgment  against  the  nsnoBsl 
defendant  might  be  executed  againat  the  penoo 
and  estate  of  every  shardiolder,  provided  &si  lo 
such  execution  should  issue  without  leave  of  tte 
Court,  and  after  notice  of  motion : — Held,  that  the 
issuing  of  a  scire  facias  without  leave  of  the  Cent, 
was  a  mere  irregularity,  and  could  not  be  plesded 
in  bar  of  the  scire  facias,  Bradley  v.  Warber,  S 
Dowl.  P.C.  (n.s.)  1059. 

(/)  Distringas, 

[See  title  P£xa  and  Pbbbaox.] 

The  Court  will  not  set  aside  a  distriagos  irtiA 
has  been  granted  and  issued,  after  the  vxpiiatioB  of 
four  monUis  from  the  date  of  the  writ  of  suddmoi 
on  which  it  was  founded.  Bromage  ▼.  Ray,  10  Lsw 
J.  Rep.  (n.b.)  as.  238;  9  DowL  P.C.  &69, 

The  affidavit  on  which  to  ground  an  applicstioB 
for  a  distringas  to  compel  an  appeannoe,  shooM 
state  upon  what  day  search  waa  made  to  aseeftrii 
if  an  appearance  had  been  entered.  Jfaeins  v. 
Abrahams,  10  Law  J.  Rep.  (n.8.)  C.P.  818;  S  ILft 
6.118;  3Sc  (n.s.)474. 

The  Court  refosed  to  issue  a  distr^gm  when 
three  applications  had  been  made  at  thedefeDdsnCi 
residence,  and  upon  the  second  ooeaaion  the  answor 

fiven  to  inquiries  for  him  was,  that  he  was  gwe  to 
cotland,  and  on  the  third  ooeaaion  that  he  was 
gone  to  Calais :  it  not  appearing  that  those  8Bsw«n 
were  untrue.  Beverley  v.  CkristUf  10  Law  J.  R«p* 
(N.S.)  Exch.  128 ;  9  Dowl.  P.C.  298. 

A  writ  of  summons  having  issued  and  expired 
by  lapse  of  time,  the  plaintiff  sued  out  an  oBss, 
and  having  been  unable  to  serve  it  upon  the 
defendant  obtained  a  distringas,  wfaieh  stated  fiut 
the  distress  was  made  because  the  defendant  hid 
foiled  to  appear  to  the  first  writ  It  did  aot  ap- 
pear that  any  attempt  had  been  made  to  sent  the 
first  writ :— Held,  that  the  distringas  was  not  ii»- 
golar  on  this  account,  and  that  &e  dietringtts  sai 
the  aOas  writ  might  issue  after  the  ezpiratioo  of  the 
writ  of  summons.  Pearee  v.  Swaim,  10  Law  J.  Bcp. 
(N.8.)  Exch.  144 ;  7  M.  &  W.  548 ;  9  DowL  P.a  7H. 
The  indorsement  on  the  writ  of  summons  dsincd 
SOL  and  interest  thereon,  without  stating  from  vhit 
day.  The  Court  granted  a  distrin^  leariqg  it 
to  the  defendant  to  move  to  set  aside  the  writ  for 
the  irregularity.  Fitngendd  v.  Emeu,  12  Isv 
J.  Rep.  (NA)  C.P.  188;  5  M.  &  O.  206;  6  Sc 
(n.8.)  220 ;  2  Dowl.  P.C.  (N.B.)  91& 
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The  defendant,  being  a  lunatic,  the  Court  gnmted 
a  role  nUi  for  a  writ  of  dittringat  to  compel  an 
appearance,  upon  an  affidavit,  stating  that  two  calls 
bad  been  made  at  the  house  where  he  resided, 
when  the  party  was  informed  that  he  could  see 
neither  the  defendant  nor  the  keeper,  and  on  the 
last  occasion  had  stated  to  the  serrant  the  object 
of  his  visit,  and  left  a  copj  of  the  writ  with  him* 
Bm^U  V.  DanU,  18  Law  J.  Rep.  (na)  aB.  202 ; 
2DowL&L.P.C.4. 

A  writ  of  ^iringat^  made  returnable  on  a  day 
out  of  term  cannot  be  amended,  and  may  be  set 
aside  for  irregularity  after  the  lapse  of  more  than 
eight  days  from  the  time  it  is  executed.  Badham 
▼.  Bateman,  13  Law  J.  Rep.  (M.a.)Q.B.  268;  2  DowL 
ft  L.  P.C.  180. 

Writs  of  dUtringat  must  be  returnable  on  a  day 
in  term,  not  less  than  fifteen  days  after  the  teste,  ex- 
cdnaiyeboth  of  the  day  of  teste  and  of  the  return  day. 

The  days  between  the  Thursday  before  and  the 
Wednesday  after  Easter-day  may  be  reckoned  as 
part  of  the  fifteen  days.  Chambers  v.  Smithy  13  Law 
J.  Rep.  (H.8.)  Exch.  25;  12  M.  &  W.  2 ;  2  DowL 
P.C.  (N.B.)  1057. 

An  application  to  set  aside  a  distringas  to  compel 
appearance  must  be  made  within  eight  days  after 
service  thereof.  Alexander  v.  Smithy  13  Law  J.  Rep. 
(N.8.)  Exch.  47;  12  M.  &  W.  30 ;  1  DowL  &  L. 
P.C.  467. 

An  affidavit  of  a  service  of  a  writ  of  summons  at 
a  defendant's  office  is  insufficient  to  obtain  a  disirin' 
gasj  where  there  is  no  statement  that  the  defendant 
has  no  place  of  remdence;  Russell  v.  Knowles^ 
14  Law  J.  Rep.  (n.s.)  C.P.  12;  8  Sc.  (n.s.)  716 ; 
2  DowL  &  L.  P.C.  595. 

The  governor  of  a  lunatic  asylum  having  refused 
to  permit  a  writ  of  summons  to  be  served  upon  the 
defiesdant,  a  lunatic,  the  Court  allowed  a  distringas 
to  issue  to  be  served  upon  the  wife  of  the  lunatic. 
ZtmAerf  v.  Hoffward^  14  Law  J.  Rep.  (n.s.)  Exch. 
46 ;  13  M.  &  W.  481 ;  2  DowL  &  L.  P.C.  406.       . 

In  applying  for  a  writ  of  distringas,  it  is  not 
indispensably  necessary  that  it  ahould  be  sworn 
to  be  believed  that  the  defendant  is  keeping  out 
of  the  way  to  avoid  being  served,  if  the  facts  dis- 
closed in  the  affidavit  shew  that  the  defendant  is 
no  doing.     Channing  v.  Cross,  9  DowL  P.C.  118. 

Where  a  copy  of  a  distringast  in  the  teste  of  which 
the  date  was  omitted,  was  served  on  the  28th  August, 
it  was  hdd  to  be  too  late  to  take  advantage  of  the 
omission  on  the  10th  of  November.  Quilters  ▼. 
Neehf,  9  DowL  P.C.  139. 

Where  appointments  are  made  for  the  purpose  of 
obtaining  a  distringas,  it  is  necessary  that  the  hour 
should  ^  mentioned,  although  there  may  be  some 
reason  to  believe  that  the  defendant  is  keeping  out 
of  the  way.    Newman  v.  Hickman,  9  DowL  P. C.  546. 

Where  unsuccessful  attempts  were  made  to  serve 
the  defendant  with  a  copy  of  the  writ  of  summons 
by  application  at  his  **  warehouse/'  in  the  city,  with 
regard  to  which  the  usual  affidavits  were  made,  in 
the  course  of  which  it  was  learned  that  the  defen- 
dant's residence  was  at  Peckham,  though  the  pre- 
cise locality  was  refused  to  be  disclosed  by  the 
informant  of  the  deponent,  the  Court  granted  a  <2u- 
Mngas,  no  further  efforts  to  discover  the  residence 
of  the  defendant  being  sworn  to.  Elbume  v.  Marshall, 
1  DowL  P.C.  (m.8.)  188. 


The  affidavit  in  support  c^a  motion  for  s^distrim^ 
gas  to  compel  appearance  must  not  only  state  the 
attempts  to  effect  service  at  the  defendant's  resi* 
dence,but  must  state  where  his  residence  is.  Bradbee 
▼.  Gustard,  1  DowL  P.C.  (k.8.)291. 

The  Court  granted  a  rule  for  a  distringas  upon 
an  affidavit  stating  three  calls  to  have  been  made  at 
the  house.of  the  defendant,  two  of  them  being  on 
the  same  day.  MUls  v.  Boulbee,  1  DowL  P.C.  (m.8.) 
707. 

A  writ  of  distringas  returnable  on  a  summons 
day  is  a  nullity.  Merrison  v.  Maniey,  1  DowL  P.C. 
(».B.)773. 

The  Court  will  not  grant  a  distringas,  where  three ' 
calls  and  two  appointments  have  been  made,  two  of 
the  calls  being  made  on  one  day,  the  appointments 
being  those  of  the  party  seeking  to  serve  the  writ : 
semble,  that  if  any  appointment  came  from  the  de- 
fendant, a  second  call  on  the  same  day,  in  pur- 
suance of  such  appointment  would,  in  such  a  case, 
be  sufficient  Jamieson  v.  WUkins,  2  DowL  P.C. 
(n.8.)  331. 

An  affidavit  in  support  of  a  motion  to  set  aside  a 
writ  of  distringas,  on  the  ground  of  the  insufficiency 
of  the  statement  of  the  attempts  to  serve  the  defen- 
dant with  the  writ  of  summons,  in  the  affidavit  on 
which  that  writ  was  granted,  must  deny  that  the 
copy  of  the  writ  of  summons  reached  the  defen- 
dant's hands.  Muggeridge  v.  Ward,  2  DowL  P.C. 
(m.8.)  690. 

The  affidavit  on  a  motion  for  a  distringas  to  pro- 
ceed to  outlawry,  must  disclose  reasonable  ground 
for  the  belief  that  the  defendant  is  out  of  the  country : 
—Held  also,  that  if  the  defendant  is  sued  by  tibe 
initials  only  of  his  christian  name,  the  affidavit 
should  shew  that  in  the  instrument  upon  which 
the  action  is  brought  the  defendant  so  described  him- 
self. aNi^v.a>ci(r5Mni,7Sc.  (».8.)413. 

(B)  Affeabance. 

[See  (A)  (/).] 

Where  a  notice  of  scire  facias  was  left  with  a  per- 
son who  represented  herself  to  be  the  defendant's 
housekeeper,  and  who  stated  that  the  defendant 
was  somewhere  in  London,  and  that  she  could  not 
account  for  his  absence,  except  that  he  was  avoiding 
legal  process,  the  Court  granted  a  rule  to  sign  judg- 
ment for  non-appearance.  Dixon  v.  Thorold,  10  Law 
J.  Rep.  (M.a)  Exch.  303 ;  8  M.  8e  W.  297 ;  9  DowL 
P.C.  827. 

Where  a  distringas  was  issued,  and  nulla  bona  was 
returned,  and  the  defendant  was  himself  served 
with  a  copy  of  the  writ,  no  affidavit  being  made 
that  diligence  had  been  used  to  execute  the  dis^ 
trhtgas  in  any  other  manner,  the  Court  granted  a  rule 
for  entering  an  appearance.  JVood  v.  Kirkman,  11 
Law  J.  Rep.  (N.s.)  C.P.  288,  and  309. 

The  Court  has  no  power  to  grant  permission  to  a 
plaintiff  to  enter  an  appearance  for  a  defendant  who 
has  admitted  the  receipt  of  the  copy  of  a  writ  left  at 
his  dwelling-house,  without  the  usual  affidavit,  and 
the  indorsement  of  the  day  of  service  upon  the  writ 
Russell  V.  Lowe,  1 1  Law  J.  Rep.  (M.S.)  Exch.  369 ;  2 
DowL  P.C.  (N.s.)  233. 

In  order  to  entitle  a  plaintiff  to  enter  an  appear- 
ance for  a  defendant  after  a  distringas,  there  ought 
to  be  an  affidavit,  stating  that  the  defendant  has  not 
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entered  aa  appearance.  Rted  ▼.  Fordt  12  Law  J. 
Rep.  (n.s.)  aB.  249. 

The  Court  will  not  authorize  the  plaintiff  to  enter 
an  appearance  under  the  statute  2  Will.  4.  c.  39. 
8.  3,  where  the  defendant  is  a  lunatic,  and  personal 
service  of  the  distringas  cannot  be  effected,  unless 
they  are  satisfied  that  the  keeper's  attention  has 
been  drawn  to  the  notice  at  the  bottom  of  the  writ, 
and  its  nature  and  object  explained  to  him.  SpiUer 
V.  Benson^  13  Law  J.  Rep.  (n.s.)  Exch.  114;  12  M. 
&  W.  425  J  1  Dowl.  &  L.  P.C.  650. 

To  entitle  a  party  to  enter  an  appearance  for  the 
defendant,  there  must  for  the  future  be.  personal 
service  of  the  writ  of  summons :  it  is  not  enough  to 
shew  that  the  copy  of  the  writ  has  come  into  the 
hands  of  the  defendant  Goggs  v.  Lord  Hunting- 
tower,  13  Law  J.  Rep.  (n.s.)  Exch.  352 ;  12  M.  &  W. 
503;  1  DowL  &L.  P.C.  599. 

Where  service  of  a  writ  of  summons  is  irregular, 
and  an  appearance  has  been  entered  and  declaration 
filed  thereon,  the  defendant  should  seek  to  set  aside 
the  appearance,  and  not  the  declaration.  Brooks  ▼. 
UoberU,  14  Law  J.  Rep.  (n.8.)  C.P.  168 ;  1  C.B.  636 ; 
3  DowL  &  L.  P.C.  13. 

An  appearance  entered  for  the  defendant,  an  in- 
fant, by  the  plaintiff  sec  stat,  is  erroneous,  and  the 
Court  will  set  it  aside  upon  motion,  and  will  not 
compel  the  defendant  to  bring  his  writ  of  error. 

Held,  also,  that  the  Court  would  summarily  in- 
terfere, although  judgment  had  been  signed  on  the 
24th  of  February  1845,  and  the  defendant  had  been 
arrested  on  the  12th  of  April,  and  the  application 
to  set  aside  the  proceedings  was  not  made  till 
Trinity  term  in  the  same  year.  Stephens  y,  Lowndes^ 
14  Law  J.  Rep.  (n.8.)  C.P.  229 ;  3  Dowl.  &  L. 
P.C.  205. 

Where  a  defendant  by  fastening  up  his  house 
prevents  the  sheriff  from  executing  a  writ  of  distrin^ 
gas,  the  Court  will  allow  the  plaintiff  to  enter  an 
appearance  for  him,  although  the  defendant  is 
known  to  be  within  the  house.  Whishaw  v.  Broum, 
9  DowL  P.C.  123. 

Where  the  sheriff  returns  non  est  inventus  and 
nuUa  bona  to  a  writ  of  distringas,  and  the  defendant's 
wife  on  the  premises  informs  the  sheriff's  officer 
that  she  and  her  husband  are  living  in  furnished 
lodgings,  and  have  nothing  there  or  elsewhere  on 
which  to  execute  the  writ,  the  Court  will  allow  an 
appearance  to  be  entered  for  the  defendant  Tfump- 
son  V.  Fumey,  9  Dowl.  P.C.  344. 

Where  a  party  is  served  as  tenant  in  possession, 
and  he  swears  that  he  is  under-lessee  of  the  pre- 
mises sought  to  be  recovered,  the  Court  will  not  set 
aside  an  appearance  entered  by  him  on  a  suggestion 
by  the  lessor  of  the  plaintiff  that  the  tenant  has 
no  interest  in  the  premises.  Doe  d.  Turner  v.  Oee^ 
9  DowL  P.C.  612. 

An  appearance  entered  by  the  plaintiff's  attorney 
for  the  defendant  is  irregular  if  it  omits  the  words 
"according  to  the  statute,"  as  prescribed  in  the 
form  contained  in  the  schedule  to  2  Will.  4.  c  89. 
(the  Uniformity  of  Process  Act).  Codringt&n  v. 
Curlewis,  9  Dowl.  P.C.  968. 

The  Court  will  allow  an  appearance  for  a  lunatic 
defendant  to  be  entered,  after  service  of  a  distringas 
on  the  keeper  of  the  asylum,  in  which  the  lunatic  is 
confined,  he  refusing  to  allow  tlie  defendant  to  be 
seen,  on  an  affidavit  of  notice  to  the  keeper  of  plain- 


tiff's intention  to  enter  an  appearance.  Dedsen  t< 
ffame,  I  DowL  P.C.  (n.8.)  848. 

Where  a  writ  of  distringtu  is  executed,  and  the 
sheriff  returns  nuUa  bona,  the  plaintiff  is  entitled  to 
an  order  to  enter  an  appearance,  although  the  cue 
is  not  distinctly  referrod  to  by  the  statute  2  Will  4. 
c.  39.  s.  3.  James  v.  Latarie,  2  DowL  P.C.  (b-i.)  334. 

The  Court  will  not  grant  any  process  or  role 
against  a  sheriff's  officer,  who  having  been  intmsfced 
to  serve  a  writ  of  distringas,  obtained  to  eompd 
appearance,  to  which  the  sheriff  has  returned  viOa 
bona  and  non  est  inventus,  will  not  make  an  affidavit 
of  the  efibrts  which  he  has  made  to  serve  the  vnt 
Basfmond  v.  Smith,  2  DowL  P.C.  (n.8.)  343. 

Where  a  copy  of  a  writ  of  summons  had  beea 
given  to  the  defendant's  clerk,  who  was  told  to 
deliver  it  to  his  master,  and  th«  defendant  suVm- 
quently  came  to  the  office  of  the  plaintiff's  attomej 
with  the  writ  in  his  hand ;  the  Court  allowed  Uw 
plaintiff  to  enter  an  appearance  for  defendant  under 
the  12  Geo.  1.  c  29.  AsUm  v.  Greathead,  2  DovL 
P.C.  (n.8.)  47. 

(C)  Declabatioh. 

(a)  Form^ 

A  statement  in  a  declaration,  that  the  defimdaal 
was  indebted  to  S  R,  '*  in  50/.  for  goods  before  thea 
sold  and  delivered  by  the  sidd  S  R  to  the  defendant, 
at  his  request,  and  for  money  before  then  kat  bj 
S  R  to  the  defendant  %t  his  vequeaV'  constitotes 
one  count  only.  Morse  v.  James,  12  Law  J.  Bq». 
(n.8.)  Exch.  416 ;  11  M.  &  W.  831 ;  1  DowL  &  L. 
P.C.  240. 

(5)  Time  to  declare. 

Whether  an  appearance  is  entered  in  term  time, 
or  during  the  vacation,  the  plaintiff  has  the  whole 
of  the  term  next  after  to  declare  in.  Theie&R^ 
where  an  appearance  was  entered  in  Easter  tena, 
and  judgment  of  non  pros,  was  signed  in  Tnnity 
t^rm*  the  Court  set  aside  the  judgment  as  irrq;iils& 
Foster  v.  Prime  or  Prpne,  10  Law  J.  Rep.  (iJ.) 
Exch.  419 ;  8  M.  &  W.  664;  9  DowL  P.C.  7M. 

(c)  Notice  qf. 

Where  the  writ  of  summons  was  upon  piomiaes, 
and  the  notice  of  declaration  in  debt,  the  Conzt 
refused  to  set  aside  the  notice  of  declaration  Ar 
irregularity,  after  the  defendant  had  taken  the  de- 
claration, which  was  upon  promises,  out  of  the 
office.  Hayvoood  v.  Fayrer,  1 1  Law  J.  Rep.  (va) 
aa.  52 ;  1  Dowl.  P.C.  (N.8.)  256. 

If  a  notice  of  a  declaration  varies,  in  descriluDg 
the  form  of  action,  from  the  writ,  the  defendant  may 
move  to  set  aside  the  declaration,  and  need  aet 
confine  his  application  to  the  notice.  Robimm  v. 
Bvrington,  9  DowL  P.C.  107. 

Where  a  defendant  is  served  personally  witk  a 
writ  of  sununons  at  his  place  of  business,  and  ho 
does  not  make  any  mention  of  a  plaee  of  lesideDoe, 
different  from  his  place  of  business,  the  plaintiff 
may  serve  notice  of  declaration  there  afterwards 
Hoare  v.  Robinson,  9  DowL  P.C.  533. 

{d)  Entitling, 

The  Court  refused  a  rule  nisi  for  judgment 
against  the  casual  ejector,  where  the  declaratioa 
was  entitled  in  the  Exchequer,  although  the  notice 
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at  tihe  foot  of  the  deeUratioQ  required  the  tenant  to 
appear  in  this  court.  Doe  d.  PhUUps  v.  Roe,  19 
Ialw  J.  Rep.  (k.8.)  C.  p.  86 ;  6  M.  &  O.  980  ; 
lI>ow].&L.P.C.915. 

(tf)  Delivering. 

A  plidntiff  may  file  hia  declaration,  and  serve 
notice  thereof  on  a  defendant,  who  is  in  cnstody 
at  the  suit  of  a  third  person,  and  is  not  hound  to 
deliver  hia  declaration.  Bcueher  ▼.  Roe,  9  Dowl. 
P.C. 329. 

(/)  Jttowing  and  Striking  <mi  dmnte, 

A  defendant  took  possession  of  premises  under 
a  demise  for  three  years  from  Christmas  1839,  and 
occupied  until  the  27  th  of  July  1841,  when  he 
quitted,  having  paid  rent  to  the  Midsummer  pre* 
▼ious: — Held,  in  an  action  to  recover  the  subse- 
quent rent,  that  a  count  on  the  demise  and  also  a 
eount  for  use  and  occupation  ought  not  to  be  al- 
lowed, hut  that  the  plaintiff  must  make  his  election. 
Arden  v.  Pullen,  1 1  Law  J.  Rep.  (n.s.)  Exch.  382 ; 
9  M.  &  W.  430 ;  1  Dowl.  P.C.  (».8.)  612. 

A  declaration  contained  two  counts,  one  for 
breach  of  warranty  of  the  soundness  of  a  horse,  the 
other  for  breach  of  warranty  that  "  a  certain  other 
horae"  was  iree  from  vice : — Held,  under  the  rule^ 
that  several  counts  shall  not  be  allowed  unless  a 
distinct  subject-matter  of  complaint  is  intended  to 
be  established  in  each,  that  the  plaintiff  could  not 
TecoTCT  damages  in  respect  of  the  breaches  alleged 
in  both  counts,  there  being,  in  fact,  one  contract 
only  for  the  purchase  of  one  horse.    Deere  t.  /eey, 

12  Law  J.  Rep.  (n.s.)  Q.B.  132;  4  aB.  379;  3  G. 
&  D.  470. 

A  declaration  in  assumpsit,  by  the  assignees  of  a 
bankrupt,  contained  four  counts,  two  for  832/.  \U, 
aa  money  had  and  received  to  the  use  of,  and  for  the 
aame  sum  as  money  due  on  an  account  stated  with, 
the  bankrupt,  and  two  for  similar  sums  of  money 
bad  and  received  to  the  use  of,  and  due  upon  aa 
account  stated  with,  the  assignees,  to  the  damage  of 
the  plainttA  of  832/.  1 1#.  The  original  particulars 
of  demand  were  for  the  same  sum,  received  on  a 
given  day: — Held,  that  tbese  counts  were  not  an 
infringement  of  the  Reg.  Oen.  Hil.  term,  4  Will.  4. 
r.5.  mmame  v.  Fines,  13  Law  J.  Rep.(K.s.)  Q.B. 
40;  1  Dowl.  &  L.  P.C.  710. 

A  count  in  detinue  for  a  bank  note,  and  a  count 
for  the  non-payment  of  the  note,  allowed.  Kirk- 
Patrick  v.  the  Bank  of  England,  10  Law  J.  Rep. 
(ka)  Exch.  97;  8  Dowl.  P.C.  881. 

in  an  action  on  a  policy  of  insurance,  the  Court 
lofiised  to  allow  a  count  for  a  loss  by  barratry  to 
be  joined  with  a  count  for  a  loss  by  perils  of  the 
sea ;  and  they  refused  to  restrain  the  defendant  from 
setting  up  as  a  defence  to  the  latter  count,  that  the 
loss  was  occasioned  by  barratry.  Blyih  v.  Shepherd, 
1 1  Law  J.  Rep.  (w.s.)  Exch.  298 ;  9  M.  fir  W.  763  j 
1  Dowl.  P.C.  (N.s.)  880. 

An  imdehitatut  count  for  money  had  and  received 
will  be  allowed,  with  a  special  count  to  recover  da- 
mages for  the  breach  of  a  warranty  of  a  horse. 
CioAora  V.  Burford,  13  Law  J.  Rep.  (n.s.)  Exch.  265; 

13  M.  &  W.  136 ;  2  Dowl.  &  L.  P.C.  234. 

A  declaration  on  certain-  bills  of  exchange  con- 
tained counts  founded  on  the  lex  ntereat&ria,  on  the 
law  of  France,  and  on  a  speeial  contract  between 


the  parties ;  and  the  plaintiff's  particulars  shewed 
there  was  but  one  cause  of  action : — Held,  that  these 
counts  were  not  in  apparent  violation  of  the  plead- 
ing rule,  Hil.  term,  4  Will.  4.  r.  6,  and  ought  to  be 
allowed.  Sheppard  v.  Hales,  13  Law  J.  Rep.  (n.s.) 
Exch.  338. 

A  declaration  contained  a  special  count,  on  a 
charter-party,  firom  which  it  appeared  that  a  certain 
number  of  days  on  demurrage  were  allowed,  and  a 
breach  was  assigned  in  detaining  the  vessel  for  a 
period  beyond  the  layer  and  demurrage  days,  but 
no  breach  in  non-payment  of  demurrage  was  as- 
signed; a  general  count  for  demurrage  was  also 
introduced : — Held,  that  the  two  counts  must  be 
considered  as  substantially  for  the  same  cause  of 
aetion,  and  therefore  ought  not  to  be  allowed. 
TemperUyr,  Brown,  1  Dowl.  P.C.  (i^.8.)310. 

ig)  Amendment. 

In  an  aotion  for  words,  the  declaration  stated  that 
the  defendant  said  of  the  plaintiff,  *'  He  is  a  thief, 
and  a  swindler,  and  a  forger,"  &c.  The  defendant 
pleaded  not  guilty.  The  words  were  proved  to  have 
been  spoken  in  the  Welsh  language,  but  were  of  the 
same  meaning  as  the  English  words  stated  in  the 
declaration.  The  Judge,  at  the  trial,  allowed  the 
declaration  to  be  amended  under  the  stat.  3  &  4 
Will.  4.  c.  42.  s.  28,  by  inserting  the  Welsh  words, 
and  directed  the  trial  to  be  postponed  till  the  next 
day,  on  the  terms  of  the  plaintiff  paying  the  costs 
of  the  day  and  making  a  deposit  of  15/.  with  the 
Associate  for  those  costs,  subject  to  taxation;  and 
bis  Lordship  said,  that  if  on  the  next  day  the  de- 
fendant's counsel  would  give  him  reason  to  believa 
that  the  defendant  would  then  justify  the  Welsh 
words,  his  Lordship  would  then  put  the  plaintiff  to 
withdraw  the  record. 

In  such  a  case  the  amendment  ought  actually  to 
be  made  by  translating  the  English  words  in  the 
declaration  into  Welsh  words  of  the  same  meaning, 
and  inserting  those  Welsh  words  in  the  declaration. 

In  cases  of  doubt  the  Judge  at  the  trial  will 
allow  amendments  under  the  stat  3  &  4  Will.  4. 
c.  42.  s.  23,  because  that  section  provides  a  remedy 
if  the  Judge  allows  an  amendment  which  ought  not 
to  be  made,  but  gives  no  remedy  in  any  case  in 
which  the  Judge  has  refused  to  allow  an  amendment. 
Jenkine  v.  PmUpt,  9  Car.  &  P.  766. 

(D)  Plba. 
(a)  Rule  and  Notice  to  plead. 

Practice  as  to  entering  rules  to  plead.  Davie  v. 
Edmeadet,  1  Dowl.  P.C.  (n.s.)  423. 

Where  a  notice  to  plead  omitted  to  state  in  how 
many  days  the  defendant  was  to  plead, — Held,  that 
a  defendant,  to  take  advantage  of  the  omission,  must 
apply  early.  Ramme  v.  Duncomhe,  13  Law  J.  Rep. 
(N.s.)  C.P.  147;  7  M.  &  G.  425;  2Dowl.&  L.  P.C.  88. 

(5)  Time  for  pleading. 

An  attorney  residing  more  than  forty  miles  frx>m 
London,  is  still  bound  (since  the  2  Will.  4.  o.  39,) 
to  plead  within  four  days  after  service  of  declaration 
and  notice  to  plead,  in  a  London  cause.  Kinder  v. 
Dunford,  10  Law  J.  Rep.  (n.8.)  Q.B.  131. 

The  Court  will  not  interfere  to  allow  a  defendant 
further  time  to  plead  in  an  action  for  penalties,  on 
the  ground  of  its  being  sworn  to  be  the  intention  of 
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several  parties  to  apply  to  the  leoislature  for  an  act 
to  relieve  the  parties  from  penaltieB,  and  that  the 
plaintifTs  attorney  has  consented  not  to  oppose  the 
bill  Grant  y.  Ridley,  12  Law  J.  Rep.  (k.s.)  C.P. 
151 ;  5  M.  &  G.  200;  6  Sc  (n.s.)  176. 

'Where  a  declaration  was  demurred  to,  and  an 
order  was  afterwards  made  by  consent  to  amend  it, 
on  payment  of  costs,  which  were  received  by  the 
defendant, — Held,  equivalent  to  withdrawing  the 
demurrer;  and  that  the  defendant  was  entitled  to 
time  to  plead  de  novo,  though  the  order  gave  no 
leave  to  do  so.  Smith  v.  Heam,  18  Law  J.  Rep. 
(N.S.)  Exoh.  231 ;  12  M.  &  W.  715 ;  1  DowL  &  L. 
P.C.  992. 

Where  the  time  for  pleading  has  expired  b^fiire 
the  10th  of  August,  the  plaintiff  is  at  liberty  to  sign 
judgment  at  any  time  during  the  period  between 
the  10th  of  August  and  24th  of  October,  notwith- 
standing the  2  Will.  4.  c.  89.  s.  11,  and  the  12  Reg. 
Oen.  Mich,  term,  8  Will.  4.  MorrU  v.  Hancock, 
1  Dowl.  P.C.  (n.b.)  820. 

In  the  writ  of  summons,  the  plaintiff  described 
the  defendant  as  ''James  S.  Hodson;"  the  defen- 
dant entered  an  appearance  as  "James  Shirley 
Hodson ;"  affidavits  were  produced  in  support  of  an 
application,  to  set  aside  interlocutory  judgment, 
the  title  of  which  described  the  defendant  as  James 
Shirley  Hodson,  sued  as  James  S.  Hodson : — Held, 
that  they  were  well  intituled.  The  plaintiff  deli- 
vered his  declaration  on  the  5th  of  June,  indorsed, 
''plea  in  four  days  or  judgment"  The  rule  to 
plead  was  entered  on  the  6th  of  June :— Held,  that 
the  defendant  had  the  whole  of  the  10th  of  June  to 
plead,  and  that  judgment  signed  for  want  of  a  plea 
was  irregular.  i>ifiiii  v.  Hodton,  1  DowL  &  L. 
P.C.  204. 

(e)  Puis  darrein  continuance, 

A  Judge  at  Nisi  Prius  is  bound  to  receive  a  plea 
of  puis  darrein  continuance,  even  after  the  jury  are 
sworn,  if  tendered  in  due  form,  with  the  proper 
affidavit  annexed. 

Semble — That  the  affidavit  is  unnecessary  where 
the  subject-matter  of  the  plea  arises  at  the  trial,  in 
tlie  presence  of  the  Judge  himself,  and  is  a  fact 
within  his  own  knowledge.  Todd  v.  Emly,  12  Law 
J.  Rep.  (N.8.)  Exch.  142;  9  M.  &  W.  606;  1  DowL 
P.C.  (n.8.)  598. 

Semble — That  a  plea  puis  darrein  continuance  at 
Nisi  Prius  should  be  tendered  to  the  Judge  within 
the  eight  days  allowed  by  the  Registrar- General 
of  Hilary  term  1884,  although  the  cause  may  not 
have  been  reached  in  its  turn.  Townsend  v.  Smith, 
I  Car.  &  K.  160. 

{d)  Nut  Tiel  Record. 

Where  the  plaintiff  is  bound  to  produce  the  re- 
cord of  another  court,  he  may  give  a  notice  to  the 
defendant  that  he  will  produce  it ;  but  where  the 
record  is  to  be  produced  by  the  defendant,  the 

Slaintiff  must  give  him  a  four  days'  rule  to  pro- 
uce  it.  Swinbum  v.  Taylor,  11  Law  J.  Rep.  (n.8.) 
Exch.  10 ;  9  M.  &  W.  48;  1  DowL  P.C.  (n.8.)  349. 
^  Where  on  nul  tiel  record  pleaded,  the  Master  cer* 
tifies  that  the  record  produced  is  correct,  the  plain- 
tiff is  entitled  to  judgment,  although  the  award  of 
the  venire  and  distringas  on  the  record  are  cancelled 
by  lines  being  drawn  across  them.    Hodgson  v. 


Chetwynd^  14  Law  J.  Rep.  (n.8.)  Exch.  264;  S 
DowL  &  L.  P.C.  45. 

Where,  to  an  action  on  a  judgment,  the  defen- 
dant pleads  nul  tiel  record,  and  the  plsintiff  joiai 
issue  and  gives  notice  of  trial,  no  rule  for  judg- 
ment is  necessary. 

Where,  to  a  general  declaration  on  a  judgment, 
the  defendant  pleads  nul  tiel  record^  it  if  so 
variance  that  the  record  produced  shews  the  jodg- 
ment  to  have  been  obtained  by  default  in  payment 
of  certain  instalments,  as  directed  by  a  Judge*! 
order ;  and,  por  Alderson,  £.,  a  variance  between 
the  pleadings  and  the  record  produced  may  be 
amended  nnder  9  Gea  4.  c.  15. 

The  Court  refused  to  receive  affidavits  to  diev 
Uiat  the  roll  was  brought  in  since  joined.  Hepkim 
V.  Francis,  14  Law  J*  Rep.  (n.8.)  Exdi.  207;  13 
M.  &  W.  668 ;  2  DowL  &  L.  P.C.  664. 

Where,  in  an  action  of  debt  upon  a  judgment^ 
to  which  the  defendant  pleaded  nul  Hel  rword,  i 
motion  was  made  to  the  Court,  under  the  43  GeOb 
8.  o.  46.  B.  5.  for  judgment  in  the  suit  upon  the 
production  in  court  of  the  record  of  the  original 
judgment  and  costs,  the  Court  refused  to  grant  a 
rule  absolute  in  the  first  instance,  as  costs  were 
demanded,  although  notice  of  the  motiou  had  been 
given.    Fraser  v.  Moses,  1  Dowl.  P.C.  (N.a.)  70S. 

(e)  Ittuable  Pleas, 

To  an  action  against  one  of  the  members  vi  a 
joint*stock  company,  which  was,  by  a  prirate  act 
of  parliament,  empowered  to  sue  and  be  sued  in 
the  name  of  its  secretary  or  one  of  the  diteetoi^ 
the  defendant  pleaded  that  he  was  a  member  of 
the  company,  but  not  the  secretary  or  director; 
and  that  the  promise,  &c  was  made  by  him  jointly 
with  the  other  members  of  the  company,  and  not 
otherwise :— Held,  not  an  issuable  plea,  and  the 
plaintiff  having  signed  judgment,  the  jadgnent 
was  only  set  aside  on  an  affidavit  of  merits,  and 
payment  of  costs.  Blewett  v.  Oordon,  11  Law  J. 
Rep.  (na)  as.  201 ;  1  Dowl.  P.C.  (h.8.)  815. 

To  an  action  on  an  indenture  of  apprenticesbip 
against  the  father,  for  breaches  by  the  apprentice^ 
the  defendant,  being  under  terms  of  pleading  iam- 
ably,  pleaded  that  the  plaintifib  were  engineeitai 
co*partners ;  that  the  covenants  were  made  «i& 
them  as  such  co-partners ;  and  that  before  isjr 
breach  of  duty  the  plaintiA  dissolved  partnenfaip: 
— ^Held,  that  this  was  an  issuable  plea.  Lloifd  v. 
Blackburn,  11  Law  J.  Rep.  (n.8.)  Exch.  210 ;  9  M. 
&  W.  S6S ',  1  DowL  P.C.  (n.8.)  647. 

To  an  action  of  debt  on  a  covenant  by  H  G,  with 
counts  for  money  paid,  and  on  an  account  stated, 
the  defendants,  being  under  terms  of  pleading  issa- 
ably,  pleaded  to  the  whole  declaration,  fir^  that 
the  writing  waa  not  the  deed  of  H  G ;  secondly, 
that  the  writing  was  sealed  and  delivered  by  H  6 
for  an  immoral  consideration :— Held,  that  these 
were  not  issuable  pleas.  Parrot  v.  Goddard,  11 
Law  J.  Rep.  (n.8.)  Exch.  217;  9  M.  &  W.  458; 
1  DowL  P.C.  (n.8.)  874. 

Assumpsit  by  indorsee  against  acceptor  of  a  bill 
of  exchange.  Pleas,  first»  that  before  and  at  tha 
time  of  the  indorsing  of  the  bill  by  the  drawer,  the 
drawer  was  and  still  is  indebted  to  the  defendast 
to  an  amount  exceeding  the  amount  of  the  hili; 
and  that,  after  the  bill  l^came  du%  in  Order  to  de- 
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priye  the  defendant  of  his  right  of  set- off,  in  re- 
spect of  the  said  dcht,  he  fraudulently,  and  with- 
out  any  consideration,  indorsed  the  hUl  to  enable 
the  plaintiff  to  sue  the  defendant  thereon.  Se- 
condly, that  the  drawer,  before  indorsement,  ap- 
plied to  the  Insolrent  Debtors  Court  for  relief, 
whereby  the  right  to  the  bill  vested  in  his  assig- 
nees : — Held,  that  both  these  pleas  were  issuable 
picaa.  Watkvu  v.  Bensusm,  11  Law  J.  Rep.  (n^.) 
Exch.  378;  9  M.  &  W.  422;  1  Dowl.  P.C.  (n.8.) 

To  an  action  of  indebitatut  auump$itf  the  de- 
fendant, being  under  terms  of  pleading  issuably, 
pleaded  a  set-off  of  1,500/.  for  a  total  loss  upon  a 

Eolicy  of  insurance  on  freight  The  plaintiff 
aving  signed  judgment,  on  the  ground  Uiat  the 
plea  was  not  issuable,  the  Court  set  aside  the 
judgment,  without  coeta.  Thonuon  v.  Redutan^  12 
Xaw  J.  Rep.  (n.s.)  Exch.  310 ;  11  M.  &.  W.  487 1 
2  DowL  P.C.  (n.8.)  1028. 

To  an  action  by  an  attorney  for  work  and  labour, 
a  plea  that  the  plaintiff  has  not  delivered  a  signed 
bill,  is  an  issuable  plea. 

Semble — That  it  is  also  a  plea  to  the  merits* 
fFUHmon  t.  Page,  13  Law  J.  Rep.(N.s.)  C.P.  121 ; 
6  M.  &  G.  1012 ;  1  Dowl.  &  L.  P.C.  913. 

In  detinue,  on  a  bailment  to  re-deliver  on  re- 
quest, the  defendant,  being  under  terms  to  plead 
issuably,  traversed  the  bailment  and  the  request 
to  re-deliver: — Held,  that  the  plaintiff  was  not 
warranted  in  signing  judgment  as  for  want  of  a 
plea.  Whitehead  v.  Harrison,  13  Law  J.  Rep.  (n.8.) 
Q.B.  41 ;  1  DowL  &  L.  P.C.  706. 

In  trespass  for  crim.  con.  a  plea  that  **  the 
plaintiff  has  finally  by  deed  separated  himself  from 
his  wife,"  is  not  so  clearly  bad  that  the  Court  will 
disallow  it  when  a  defendant  is  under  terms  to 
plead  issuably.  Harwy  v.  fVatton,  13  liaw  J.  Rep. 
(N.8.)  C.P.  218;  7  M.  &  0. 644;  2  DowL  &  L.  P.C. 
343. 

Where  a  plaintiff  obtains  time  to  reply,  it  is  a 
waiver  of  an  objection  that  a  plea  is  not  issuable. 
Stead  v.  Carey,  13  Law  J.  Rep.  (n.8.)  C.P.  176;  7 
M.  &  G.  646  J  2  DowL  &  L.  P.C.  270. 

A  declaration  alleged  a  promise  to  marry  the 
plaintiff  within  a  reasonable  time  after  request,  with 
a  breach,  that  the  defendant,  though  requested  on 
a  given  day,  refused  to  marry  the  plaintiff  and 
afterwards  wrongfully  married  another  woman^— 
plea,  that  the  plaintiff  did  not  request  the  defendant 
to  marry  her, — Held  an  issuable  plea.  Short  y. 
Stone,  14  Law  J.  Rep.  (n.s.)  Q.B.  127 ;  2  DowL  &  L. 
P.C.  792. 

Service  of  an  order,  by  a  plaintiff,  for  particulars 
of  set-off  is  a  waiver  of  an  objection  that  a  plea  is 
not  issuable.  Scott  v.  fVateon,  14  Law  J.  Rep.  (n.s.) 
C.P.  240;  1  C.B.  826;  3  DowL  &  L.  P.C.  208. 

An  application  for  time  to  reply,  is  a  waiver  of  an 
objection  to  a  plea,  on  the  ground  that  a  plea  is  not 
issuable*    Trott  v.  Smith,  2  DowL  P.C.  (va)  278. 

(/)  Pleading  several  Pleas, 

To  a  declaration  in  case  for  injury  to  the  plain* 
tiff^s  reversionary  interest  in  a  house,  the  defendant 
will  not  be  permitted  to  plead,  at  tha  same  time, 
the  general  issue  by  statute,  (under  the  Building 
Act,  14  Geo.  3.  c  7S,)  and  special  pleas,  denying 
the  plaintiff  to  be  possessed  of  the  reversion,  and 
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that  the  person  named  in  the  declaration  as  tenant 
was  tenant,  and  denying  the  casements  claimed  in 
the  declaration. 

Quare — As  to  a  defendant  being  permitted  in  any 
case  to  plead  the  general  issue  (by  statute),  together 
with  special  pleas.  Ross  v.  Clifton,  and  Tomselt  v. 
Cltfton,  10  Law  J.  Rep.  (n.s.)  a.B.  283;  9  DowL 
P.C.  1033. 

Where  a  defendant  who  has  obtained  a  Judge's 
order  to  plead  several  matters,  moves  this  Court 
for  leave  to  add  further  pleas,  which  the  Judge  had 
refused,  it  is  not  necessaxy  to  bring  the  rule  to  plesd 
several  matters  before  the  Court.  Smith  v.  Golds- 
worthy,  11  Law  J.  Rep.  (n.s.)  Q.B.  151 ;  1  DowL 
P.C.  (n.8.)  288. 

In  trespass  against  the  assignees  of  a  bankrupt, 
the  Court  allowed  the  pleas  of  not  guilty,  not  pos- 
sessed, and  three  other  pleas,  shewing  title  in  the 
bankrupt,  and  through  him  in  the  assignees. 

The  Court  will,  in  their  discretion,  under  statute 
4  Ann.  c.  16,  allow  a  party  to  plead  several  matters, 
though  a  Judge  at  chambers  has  disallowed  the 
pleas,  as  being  in  apparent  violation  of  the  New  Rules. 
Pym  V.  Grazebrook,  11  LawJ.Rep^  (n.8.)  C.P.  112; 
3  M.  &  G.  863 ;  1  DowL  P.C.  (n.8.)  489. 

In  an  action  against  a  banking  co-partnership, 
sued  in  the  name  of  their  public  officer,  the  Court 
disallowed  a  general  plea  of  the  defendant's  bank- 
ruptcy, there  being  other  pleas  on  the  record,  and 
the  company  undertaldug  not  to  sue  out  execution 
against  the  defendant  or  his  individual  estate. 

Quare — Whether  the  defendant  might  not  have 
pleaded  his  bankruptcy  specially,  in  discfaaige  of 
his  individual  liability.  Steward  v.  Dunn,  12  Law 
J.  Rep.  (N.S.)  Exch.  213 ;  11  M.  &  W.  63 ;  2  DowL 
P.C.  (n.8,)  742. 

The  Court  will  not  allow  a  defendant,  who  is  sued 
as  public  registered  officer  of  a  joint-stock  banking 
company,  to  plead  a  traverse  of  the  allegation  in 
the  declaration,  l^at  he  was  such  offieer  at  the  com- 
mencement of  the  action,  where  the  company  are 
the  real  defendants,  and  there  are  pleas  which  go  to 
the  merits  of  the  action*  Needham  v.  Law,  12  Law 
J.  Rep.  (n.8.)  Exch.  316 ;  11  M.  &  W.  400;  2  DowL 
P.C.  (m.8.)  1027, 

In  an  action  on  the  case  for  the  infrixigement  of 
a  patent,  the  plaintifis,  in  the  declaration,  made 
profert  of  the  letters  patent,  not  setting  them  out  in 
words.  The  defendant,  under  terms  to  plead  issu- 
ably, pleaded  non  cononsit  The  Court  discharged, 
with  costs,  a  rule  to  strike  out  suoh  plea. 

Semble — The  plea  of  non  coneestit,  under  such 
circumstances,  is  a  good  plea. 

Plea,  that  the  plaintiffs  had  falsely  represented 
to  the  Queen  that  the  invention  was  an  improve- 
ment; that  the  letters  patent  issued  on  such  falsa 
representation ;  that  the  Queen  was  deceived ;  and 
that  his  invention  was  not  an  improvement: — Held, 
first,  that  such  plea  was  not  the  same  as  a  plea  that 
the  invention  was  of  no  use  to  the  public:  secondly, 
that  it  sufficiently  corresponded  with  the  abstract 
of  such  plea,  which  stated  only  that  the  invention 
was  no  improvement.  Bedeils  v.  Massey,  18  Law 
J.  Rep.  (n.8.)  C.P.  178 ;  7  M.  &  G.  680 ;  2  DowL  & 
L  P  C.  322. 

The  13th  rule  of  Trinity  term,  1  WilL  4,  does 
not  prevent  a  defendant  from  applying  to  the  Court 
when  leave  to  plead  several  matters  is  refused  by 
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a  Judge;  nor  need  the  previous  application  be 
noticed  in  the  rule. 

To  trespass  for  entering  a  steam  vessel,  the 
Court  allowed  the  defendant  to  plead,  first,  not 
guilty;  secondly,  leave  and  licence;  thirdly,  that 
defendant  entered  the  vessel  to  prevent  a  breach 
of  the  peace;  fourthly,  that  the  vessel  was  in 
danger  of  being  wrecked,  and  the  defendant  went 
on  board  to  save  it ;  fifthly,  that  a  third  party  had 
a  lien  on  the  vessel,  and  that  defendant,  as  his  ser- 
vant, went  on  board  to  take  possession  of  her.  Jok»- 
Mtone  v.  KnowUit  1  DowLP.C«(n.8.)30. 

In  an  action  for  money  paid,  the  defendant 
pleaded,  first,  that  she  was  an  alien,  and  that  she 
requested  the  plaintiff  to  purchase  an  estate  for  her 
benefit;  that  he  bought  the  estate,  and  paid  the 
money  in  his  own  name,  in  order  to  enable  her  to 
have  the  benefit  of  it,  but  had  retained  possession  of 
it  himself;  secondly,  that  the  money  was  paid  in 
furtherance  of  an  illegal  object,  and  in  contraven- 
tion of  the  Alien  Act : — Held,  that  the  pleas  raised 
distinct  matters  of  defence. 

Semhle — That  the  first  plea  would  be  bad  on  de- 
murrer. Biuley  V.  Cathrey,  1  DowL  P.C.  (n.8.) 
456. 

Where  a  defendant  had  pleaded  two  pleas  to  the 
same  cause  of  action  alleged  in  the  declaration,  one 
of  which  was  disallowed  by  a  Judge,  and  he  after- 
wards  pleaded  them  to  different  parts  of  the  same 
cause  of  action,  the  Court  refused  to  set  them  aside. 
Daniels  v.  Lewis,  I  Dowl.  P.C.  (n.8.)  845. 

To  a  count  on  a  policy  of  insurance  on  a  ship 
and  cargo,  the  Court  refused  to  allow  the  defendant 
to  plead  that  the  policy  was  obtained  by  fraud, 
together  with  pleas  that  the  defendant's  subscription 
to  the  policy  was  obtained  by  fraud ;  that  a  small 
portion  only  of  the  cargo  was  put  on  board  as  a 
cloak  and  pretence,  and  with  the  intention  of  de- 
frauding the  underwriters ;  also  that  a  small  portion 
only  of  the  cargo  was  loaded  on  board,  with  intent 
that  it  might  appear  to  constitute  a  valuable  cargo. 
Reid  V.  Rew,  2  DowL  P.C.  (n.8.)  543. 

In  a  proceeding  by  scire  facias  against  a  defendant 
as  a  member  of  a  trading  company,  and  to  intro- 
duce his  name  to  the  record,  after  judgment  ob- 
tained against  a  public  officer  of  the  same  company, 
the  Court  allowed  the  defendant  to  plead,  first,  that 
he  was  not  a  member  of  the  company ;  and  secondly, 
a  plea  of  payment  under  the  operation  of  the  statute 
of  Anne.  Phillipson  v.  Tempest,  1  DowL  &  L. 
P.C.  209. 

{g)  Adding  and  Striking  out. 

To  a  declaration  in  assumpsit  consisting  of  four 
eounts,  defendant  delivered  a  demurrer  to  the  first 
count,  and  the  iplesi  of  non  assumpsit  to  the  last  three 
counts,  properly  dated  and  signed  by  counseL  De- 
fendant afterwards  signed  judgment  on  the  demur- 
rer. He  subsequently  obtained  a  Judge's  order  to 
add  pleas  of  payment  and  set-off,  and  delivered 
such  pleas  undated  and  unsigned  by  counsel: — 
Held,  that  the  plaintiff  was  not  entitled  to  sign 
judgment  upon  the  last  three  counts,  the  general 
issue  having  been  well  pleaded. 

Quare — ^Whether  such  added  pleas  were  nullities. 
Badman  v.  Pugk,  12  Law  J.  Rep.  (n.s.)  C.P.  126 ; 
6  M.  &  G.  381  ;  2  DowL  P.C.  (n.s.)  907. 

The  Court  has  no  power,  under  the  Reg.  Gen. 


HiL  term,  4  WilL  4.  pL  6,  to  strike  cmt  pleas  thit 
have  been  allowed  by  a  Judge.  The  proper  couiie 
is  to  move  to  rescind  the  Judge's  order.  Tur^tMsd 
V.  Hawtrey,  11  Law  J.  Rep.  (k.s.)  Exch.  294 ;  9  M. 
&  W.  727 ;  1  DowL  P.C.  (n.8.)  925. 

A  guaranteed  to  B  the  payment  of  a  somaf 
money  advanced  on  certain  shares  in  a  compuj, 
"  in  case  the  shares  should  not  make  up  the  son 
due."  In  an  action  on  the  g^uarantie,  Xhe  dedsia- 
tion  alleged  that  the  shares  were  of  no  value.  The 
defendant  by  his  plea  traversed  that  allegatioB:— 
Held,  that  a  Judge  at  chambers  rightly  struck  otf 
the  plea  as  tendering  an  issue  that  was  not  matoisl 
to  the  question  in  dispute  between  the  psiticL 
Murray  v.  Bowser,  9  DowL  P.C.  537. 

Where  a  defendant,  in  an  action  for  a  tailor's  biU, 
pleaded  that  buttons  and  button-holes  of  mateiisls 
rendered  illegal  by  the  10  WilL  S.  c  2.  and  the  6 
Ann.  c.  8.  had  been  used  on  the  garments  snppGed 
by  the  plaintiff,  the  Court  would  not  allow  thsl 
plea  to  stand  with  another  plea,  hut  compelled  Ike 
defendant  to  make  his  election  between  the  t«Ok 
Goodman  v.  Morrell,  I  DowL  P.C.  (n.s.)  283. 

(E)  Demurrer,  when  set  aside  as  FRivoLorti 

A  count  in  debt  stated,  that  the  defendant  vss 
indebted  to  the  plaintiff  *'  for  goods  sold  and  ddi- 
vered  to  the  defendant  by  the  plaintiff  at  kis  reqaesL" 
The  defendant  having  demurred  specially,  on  the 
ground  of  ambiguity,  the  Court  set  aside  the  de* 
murrer  as  frivolous.  Deriemer  v.  Feima,  10  Law  J. 
Rep. (N.s.) Exch.  194;  7M.&W.439;  a.  c  Mir- 
vene  v.  Percer,  9  DowL  P.C.  244. 

The  Court  will  not  set  aside  as  frivolous  a  de- 
murrer to  the  replication  de  injurid  where  the  efieet 
of  the  plea  is  doubtful,  and  the  point  fairly  admits 
of  argument.  DaUon  v.  M*lntyre,  10  Law  J.  RefL 
(n.s.)  Exch.  342 ;  1  Dowl.  P.C.  (n.s.)  76L 

To  a  declaration  on  an  instrument  of  apprcntiee- 
ship,  describing  it  as  a  "  deed,"  and  *'  deed  of  ap- 
prenticeship," the  defendant  pleaded,  that  the  m 
indenture  of  apprenticeship  was  not  his  deed: — Hdd, 
that  a  demurrer,  on  the  ground  that  no  indemtmn  of 
apprenticeship  was  menUoned  in  the  dedaiadsa, 
was  not  frivolous.  Bird  v.  Hohum,  11  Law  J.  Rep. 
(n.s.)  Exch.  817;  9  M.  &  W.  761 ;  2  DowL  P.a 
(n.s.)  234. 

A  demurrer  to  a  declaration  on  a  proraisseiy 
note,  on  the  g^und  that  it  does  not  state  how  or  si 
what  time  the  note  is  made  payable^  is  fnvoloas. 
Oumey  v.  HiU,  12  Law  J.  Rep.  (m.8.)  aS.  297;  2 
DowL  P.C.  (n.8.)  936. 

In  an  action  by  the  indorsee  against  the  maker 
of  a  promissory  note,  the  declaration  stated,  that  the 
defendant  made  and  delivered  his  promissory  note 
to  T  C,  and  promised  to  pay  T  C  or  order  52L 10^ 
by  two  equal  instalments,  on  the  1st  of  May  1843 
and  the  1st  of  November  1848,  and  that  the  whole 
amount  should  become  immediately  payable,  sn 
default  being  made  of  any  part  of  the  first  instal- 
ment, and  that  T  C  indorsed  the  note  to  thepUinti£ 
This  declaration  having  been  demurred  to,  oo  the 
ground  that  the  note  was  not  made  according  to  the 
custom  of  merchants,  and  therefore  was  not  nego- 
tiable, the  Court  refused  to  set  aside  the  demuntr 
as  fH volous.  Carkm  v.  Keneali/,  1 2  Law  J.  Rep^  (v^) 
Exch.  436  ;  12  M.  &  W.  139 ;  1  DowL  &  L.  PC 
331. 
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The  plaintiff  haTing  traversed  in  its  terms  a  plea 
that  the  defendant's  indorsement  to  a  bill  of  exchange 
was  obtained  by  the  fraud,  covin,  and  misrepresent- 
atioii  of  a  third  party,  and  by  him  indorsed,  without 
▼aloe,  to  the  plaintiff,  the  defendant  demurred  spe- 
cially, assigning  as  the  ground  of  demurrer,  that 
d€  imjurid  was  the  proper  form  of  traverse : — Held, 
that  this  demurrer  was  not  to  clearly  frivolous  as 
to  induce  the  Court  to  grant  a  rule  nUi  for  setting 
it  aside.  FUgfU  v.  Otok,  1 3  Law  J.  Rep.  (n.8.}  aB. 
46;  1  Dowl.  &  L.  P.C.  714. 

A  rule  to  set  aside  a  demurrer  to  a  replication  as 
frivolous  must  be  drawn  up  on  reading  the  plea  as 
well  as  the  subsequent  pleadings  in  the  cause. 
Hmmtr  v.  Anderton,  9  DowL  P.C.  119. 

A  rule  for  setting  aside  a  demurrer  to  a  replication 
MM  ffivolotts,  should  be  drawn  up  on  reading  the 
replication.  Jkutieii  v.  L^wis,  1  Dowl.  P.C.  (n.8.) 
S42. 

MThere  a  declaration  in  assumpsit  stated  that  a 
warrant  of  attorney  had  been  g^ven  to  secure  a  sum 
payable  in  respect  of  a  sale  of  a  business,  and  that 
afkerwards  in  consideration  of  forbearance  of  legal 
proceedings  in  respect  of  an  all^^  breach  of  sti- 
pulation regarding  the  goodness  of  the  business,  a 
deduction  was  made  in  the  sum  secured  by  the  war- 
nuLt,  and  further  time  given  for  the  payment  of  the 
residue,  and  that  default  had  been  made  in  the  pay- 
ment of  certain  sums  which  became  due  under  the 
parol  agreement,  the  Court  held  a  demurrer  to  this 
declaration,  on  the  ground  that  the  form  of  the 
fu:tion  should  have  been  covenant  and  not  assump- 
sity  frivolous,  and  set  it  aside  on  motion.  Twight 
▼.  Prescottj  2  Dowl.  P.C.  (N.a.)  4. 

Where  to  a  declaration  by  indorsee  against  the 
acceptor  of  a  bill  of  exchanse  the  defendant  pleaded 
that  hiASkd  accepted  the  bill  for  the  accommodation 
of  G,  and  that  after  it  had  become  due,  the  plaintiff 
had  agreed  to  accept  from  O  another  bill  in  satis- 
faction of  the  bill  mentioned  in  the  declaration,  and 
also  the  deposit  of  certain  deeds  as  a  collateral 
seenrity;  that  the  fresh  bill  was  given,  and  the  de- 
posit made,  and  that  plaintiff  detained  the  bill  in 
the  declaration  mentioned,  against  the  will  of  G, 
and  in  fraud  of  the  defendant ;  and  the  plaintiff 
replied  </«  tn/arti,  to  which  replication  the  defen- 
dant demurred : — the  Court  refused  to  set  aside  the 
demurrer  as  frivolous,  or  to  enter  into  the  question 
of  whether  the  pleas  were  in  confession  and  excuse, 
or  in  denial  of  the  breach  alleged.  Smith  v.  tVhat' 
ley,  I  Dowl.  &  L.  P.C.  196. 

Where  a  plainti£^  whose  rejplication  was  demurred 
to,  stated  as  his  ground  of  objection  to  a  plea,  ''that 
it  afibrded  no  answer  to  the  action,  and  was  bad  in 
sabttance,'*  it  was  held  to  be  sufficient.  ScqU  v, 
Chappelmot  2  Dowl.  P.C.  (n.s.)  78. 

(F)  Rejoimino  Gbatis. 

The  only  operation  of  the  term  **  rejoining  gratis," 
is  to  dispense  with  the  necessity  of  a  rule  to  rejoin. 

Therefore,  where  the  plaintiff  added  a  nmiliter  to 
the  replication  for  the  defendant,  and  delivered  the 
issue  to  the  defendant,  who  was  bound  to  rejoin 
gratis,  and  who  within  four  days  struck  out  the 
similiter  and  demurred,  the  Court  held,  that  the 
proceeding  was  regular,  and  refused  to  set  aside  the 
demurrer.  Adkins  v.  Anderson,  11  Law  J.  Rep. 
(n.8.)  Exch.  288;  10  M.  &  W.  12;  1  Dowl.  P.C. 
(ma)  877. 


(G)  Pabticulaos. 

Assumpsit  for  work,  labour,  and  materials. 
Pleas,  except  as  to  4/.,  nun  assumpsit,  and  a  tender 
of  that  sum.  The  particulars  stated,  that  '*  the 
action  was  brought  to  recover  27^  lOs.  ^d.,  being 
the  balance  due  from  defendants  to  plaintiff,  on  the 
account  as  under ;  after  giving  credit  for  all  pay- 
ments on  account,  and  for  such  sums  as  defendants 
may  have  to  set  off  against  the  plaintiff"  The 
several  items  of  the  account  were  then  set  out, 
amounting  to  upwards  of  IQOL,  which  were  not 
added  tog^ether,  nor  was  credit  given  for  any  specific 
payments.  At  the  trial,  the  plaintiff  only  proved  to 
the  amount  of  32.  lOs, : — Held,  that  he  was  entitled 
to  a  verdict  for  that  sum,  as  there  was  no  such 
admission  in  the  particulars  of  specific  payments 
on  the  part  of  the  defendants,  as  to  dispense  with 
the  necessity  of  a  plea  of  payment,  within  the  terms 
of  the  rule  of  Trinity  term,  1  Vict.  Morris  v.  Jones, 
10  Law  J.  Rep.  (n.s.)  Q.B.  165 ;  1  aB.  897 ;  1  G. 
&  D.  18. 

Debt  for  949/.  10*.  The  particulars  of  demand 
stated  the  action  to  be  brought  to  recover  the  sum 
of  29^  U.  Id,  "  being  the  balance,"  &c.  « after 
giving  credit  to  the  defendant  for  920^  Ss.  lU., 
paid  at  different  times."  Pleas,  never  indebted,  and 
payment  It  appeared,  that  the  account  delivered 
amounted  to  9i9L  10«.,  but  that  one  of  the  articles 
delivered,  value  84/.  18«.  had  been  returned  to  the 
defendant,  and  the  defendant  credited  with  it  in  the 
account: — Held,  that  this  sum  was  to  be  considered 
as  included  in  the  amount  for  which  the  defendant 
was  given  credit  in  the  particulars,  and  that,  conse- 
quently, the  plaintiff  was  entitled  to  succeed  on  the 
issue  of  payment  Lamb  v.  Mickletkwayte,  10  Law 
J.  Rep.  (N.8.)  as.  178;  9  Dowl.  P.C.  531. 

Plaintiff  declared  in  debt  for  59L  I5s.  6d.,  and  by 
his  particulars  claimed  the  sum  of  19/.  18f.  6</., 
interest  on  a  promissory  note  up  to  December  1841. 
Defendant  pleaded  payment  It  was  agreed,  at  the 
trial,  that  the  amount  of  interest  on  the  note  from 
its  date  to  December  1841,  was  75/.  Defendant 
then  proved  payment  of  62/.: — Held,  that  the  plea 
was  not  proved.  Ketmingkam  v.  Harrison,  12  Law 
J.  Rep.  (».8.)  C.P.  3;  2  Dowl.  P.C.  (n.8.)  658. 

Where  a  plaintiff  gives  credit  iu  his  particulars 
of  demand  for  a  sum  paid  by  the  defendant,  such 
payment  is  put  on  the  same  footing  as  if  there  had 
been  a  plea  of  payment ;  but  it  cannot  be  taken  as 
an  admission  as  against  the  defendant,  with  respect 
to  any  of  the  items  in  the  entire  account  Goatley 
V.  Herring,  12  Law  J.  Rep.  (n.8.)  C.P.  32. 

The  Court  will  not  grant  particulars  in  an  action 
of  trespass,  on  the  mere  affidavit  of  the  defendant, 
that  he  does  not  know  the  grievances  intended  to  be 
relied  on.  There  should  be  some  special  statement 
of  the  property.  Horloek  v.  Lediard^  12  Law  J. 
Rep.  (n.s.)  Exch.  33;   10  M.  &  W.  677;  2  Dowl. 

P.C.  (n.8.)  277. 

A  party  working  under  a  yearly  contract,  at 
wages  payable  quarterly,  having  been  discharged 
for  misconduct  after  the  commencement  of  the 
quarter,  agreed  to  finish  his  month's  work : — Held, 
that  although  he  could  not  recover  a  quarter's 
wages,  still  he  was  entitled  to  a  month's  wages 
under  the  indebitatus  counts,  although  the  particu- 
lars of  demand  stated  that  he  sought  to  recover 
under  those  counts  for  a  quarter's  work.    Hurcum 
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▼.  Slericker,  12  Law  J.  Rep.  (n.8.)  Exch.  17 ;  10  M. 
&  W.  659;  2  Dowl.  P.C.  (n.s.)  624. 

A  plaintiff  is  not  bound  to  give  the  item$  of  Bnms 
credited  by  him  to  the  defendant  in  his  particulars. 
Myait  ▼.  Green,  14  Law  J.  Rep.  (n.s.)  Exch.  34 ; 
13  M.  &  W.  877. 

Debt  for  goods  sold  and  delivered.  The  particu- 
lars of  demand  stated  the  action  to  be  brought  for 
37^,  being  the  balance  of  an  account,  the  items  of 
which  were  set  out,  amounting  to  108A,  and  no 
sums  were  expressly  credited.  The  defendant 
pleaded,  as  to  51,  parcel  of  the  monies  in  the 
declaration,  a  set-off,  and  proved  it  at  the  trial : — 
Held,  first,  that  the  rule  of  Trinity  term,  1  Vict, 
that  a  defendant  need  not  plead  payment  of  any 
sums,  for  the  payment  of  which  credit  is  given  in 
the  particulars,  does  not  apply  to  cases  of  set-off, 
and  that  the  set-off  must  be  considered  as  pleaded 
to  the  108^,  and  not  to  the  balance;  secondly,  that 
even  if  it  had  been  pleaded  to  the  balance  in  point 
of  law,  yet  the  jury  were  properly  directed  to  consi- 
der, whether  in  the  balance  claimed  credit  had  not 
already  been  given  for  the  set-off.  Toumeon  v.  Jack' 
son,  14  Law  J.  Rep.  (n.s.)  Exch.  57;  13  M.  &  W. 
374;  2  Dowl.  &  L.  P.C.  369. 

Indebitatus  assumpsit  by  the  assignees  of  a  bank- 
rupt. The  iirst  four  counts  were  for  goods  sold, 
money  paid,  money  had  and  received,  and  on  an 
account  stated,  laying  the  promises  to  the  bankrupt; 
the  fifth,  sixth,  and  seventh  counts  were  for  goods 
sold,  money  had  and  received  and  on  an  account 
stated  laying  the  promises  to  the  assignees.  Pleas, 
first,  except  as  to  320^  parcel,  &c.  and  except  as  to 
140^  parcel  of  the  sums  in  the  first,  second,  third, 
and  fourth  counts  mentioned,  non  assumpsit.  Se- 
condly, as  to  the  said  snm  of  1402.  parcel  of  the 
monies  in  the  first,  second,  third,  and  fourth  counts 
mentioned,  a  plea  of  mutual  credit,  which  had  been 
demurred  to,  and  on  argument  judgment  given  for 
the  defendant  Thirdly,  as  to  the  3202.  payment  of 
that  sum  into  Court,  which  the  plaintiff  took  out, 
and  joined  issue  on  the  plea  of  non  assumpsit.  Tho 
following  were  the  particulars  of  demand  delivered 
prior  to  the  pleas: — *'This  action  is  brought  to 
recover  the  sum  of  140/.  the  value  of  certain 
yarn;  also  the  sum  of  3162.  the  proceeds  of  a 
bill  of  exchange,  drawn  by  J  M,  and  indorsed 
by  the  bankrupt  to  the  defendant;  also  42.  the 
proceeds  of  a  cheque;  and  802.  in  cash;  the 
said  yam,  bill  of  exchange,  cheque,  and  cash 
having  been  received  by  tho  defendants  from  or 
by  the  authority  of  the  bankrupt,  about  the 
montlis  of  September  and  October  1839.  The  pai^ 
ticular  date  is  known  to  the  defendants."  At  the 
trial  the  cause  proceeded  for  the  recovery  of  the 
sum  of  1402.  only,  and  no  evidence  was  adduced  as 
to  tho  802.  cash.  It  was  objected  that  the  plaintiffs 
were  not  entitled  to  go  into  evidence  as  to  the  1402., 
as  that  sum  was  already -satisfied  by  the  judg^nent 
upon  the  demurrer,  and  that  that  sum  must  be 
struck  out  of  the  particulars  of  demand ;  but  the 
learned  Judge  reserved  the  evidence,  giving  the 
defendant  leave  to  move  to  enter  a  nonsuit  A  rule 
having  been  accordingly  granted  on  that  ground: — 
Held  that  tlic  plaintiff  was  entitled  to  give  evidence 
of  goods  sold  to  the  amount  of  1402.  upon  the 
either  counts  of  the  declaration  to  which  tho  plea 
was  not  pleaded,  and  might  apply  the  particulars  to 
those  counts.     RusscU  v.  Bell,  10  M.  &  W.  340. 


Wh«re  a  plaintifl^  in  his  paitiealan  of  dnai, 
made  charges  snbseqiient  to  action  bnwglit,  kit 
gave  credit  to  the  defendant  for  payments  i^soite 
action  brought,  it  was  held  no  misdiiectiflD  ostk 
part  of  the  under-sherifl^ — that  the  jury  tiioaU  (ad 
for  the  balance,  the  defendant  not  having  otijeclci 
to  the  mode  in  which  the  plaintiff  stated  his  dni 
in  his  particulars,  until  the  under-sheriff  was  ssn* 
ming  up.  AUxander  v.  Porter,  i  DowL  P.C.  (m.) 
832. 

(H)  Oteb. 

Where  an  indorsement  is  made  on  a  deed  ifler 
its  execution,  the  defendant  is  not  entitled  to8ei|i7 
of  that  indorsemoit  on  oyer,  althon^  it  is  adnittai 
that  it  may  alter  the  effect  of  the  deed.  Smik%, 
Goldsworthy,  1  Dowl.  P.C.  (x.s.)  288. 

(I)   SiMILITEB. 

A  plaintiff  who  has  added  a  siwaUter  to  j]a£Bp 
concluding  to  the  country,  cannot  proceed  tstiiil 
after  notice  by  the  defendant  that  the  amiKerrfais 
been  struck  out,  though  neitfaer  a  demurrer  Mt 
rejoinder  may  have  been  delivered  in  due  tina 
The  plaintiff *s  proper  course  in  such  aeiieists 
sign  judgment  Turycross  v.  King,  14  Law  ).  Bcp. 
(n.8.)  an.  49 ;  2  Dowl.  &  L.  P.C.  634. 

(K)  Secu&itt  for  Costs. 

As  a  general  rule,  a  defendant  cannot  beeaM 
on  to  give  security  for  costs ;  and  the  aiewaatam* 
of  his  taking  the  record  down  by  proviso,  does  lA 
constitute  him  an  actor,  so  as  to  take  the  case  oat 
of  the  rule. 

Nor  will  a  plaintiff  be  allowed  to  diaeoDtiiiBe, 
without  payment  of  costs,  on  the  ground  tf  the  de- 
fendant's insolvency,  where  he  luis  takeAS^  ^ 
the  cause  after  notice  of  such  insolvency.  IWy* 
Stott,  11  Law  J.  Rep.  (n.s.)  Q.B.  235. 

(L)  Stet  Pbocessus. 

In  order  to  induce  the  Court  to  award  a  siet  f^ 
cessus,  it  is  not  necessary  for  the  plaintiff  to  svtsi 
in  terms  that  he  did  not  know  that  the  defendssS 
was  not  insolvent,  at  the  time  of  comroencing  die 
action,  if  his  affidavit  discloses  circumstances  shev> 
ing  that  at  the  commencement  of  the  action  tk 
position  of  the  defendant  presented  an  appeaFSOcesf 
solvency.    BaiUy  v.  Elgie,  1  DowL  P.C.  (lus.)  «*• 

(M)  Nolle  pRosEaui. 

To  a  declaration  in  assumpsit  for  goods  soM,  snd 
money  had  and  received,  damages  1002.,  the  defead* 
ant  pleaded,  first,  non  assumpsit;  secondly,  the 
Statute  of  Limitations;  thirdly,  payment;  fourthly, 
a  set-off  of  582.  I5s.  on  a  judgment,  of  WOLkf 
money  paid,  8rc.  The  plaintifii^  by  his  replicalko, 
joined  issue  on  the  first  plea,  and  traversed  the 
others,  except  as  to  so  much  of  the  plea  of  set-off 
as  related  to  the  judgment,  and  as  to  that  replied 
that  he  would  not  further  prosecute  his  suit,  ia 
respect  of  so  many  of  the  premises  in  the  ded^* 
tion  as  were  satisfied  by  the  said  judgment  bcu^ 
so  set  off.  On  the  trial,  the  plaintiff  proved  the 
defendant  was  indebted  to  him  in  282,  16<.  11^ 
only,  and  that  no  part  of  that  sum  was  baned  by 
the  SUtute  of  Limitations.  Some  of  the  itwns  ia 
the  plaintift'*s  particulars  of  demand  were  barred 
by  the  statute.     No  evidence  was  given  of  any  pay- 
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ment  by  the  defendant,  or  of  any  set-off,  except  as 
admitted  on  the  record.  Held,  that  the  nolle  pro- 
Mtgm  was  entered  to  the  whole  cause  of  action ;  that 
the  Terdict  should  be  entered  for  the  defendant  upon 
the  first  and  second  issues;  and  for  the  plaintiff 
upon  the  third  and  fourth ;  and  that  the  defendant 
was  entitled  to  judgment  unou  the  whole  record. 
^•MT  v.  Cvthbert,  10  Law  J.  Rep.  (n.s.)  C.P.  274 ; 
3  M.  &  O.  1 ;  1  Dowl.  P.O.  (n.s.)  160. 

(N)  Counsel's  Sionaturb. 

[Seep«/,(V).] 

A  plea  of  the  Statute  of  Limitations,  although  it 
is  in  the  negative,  and  contains  no  rerification, 
requires  the  sigpiatureof  counsel.  Robertiv.Howardf 
11  Law  J.  Rep.  (n.s.)  Exch.  318  ;  9  M.  &  W.  838  ; 
1  Dowl.  P.C.  (N.8.)  667. 

A  replication  of  nul  tiel  record,  concluding  with 
a  simple  verification,  does  not  require  counsers 
signature. 

The  proper  mode  of  ascertaining  whether  a 
pleading  requires  signature,  is  to  look  to  its  sub- 
stance, and  not  to  its  conclusion.  Thompson  v. 
Nicholas^  11  Law  J.  Rep.  (n.s.)  Exch.  884 ;  10  M. 
&W.  330;  2DowLP.C.(n.8.)226. 

A  special  plea  concluding  to  the  country,  but 
which  ought  to  have  concluded  with  a  verification, 
having  been  pleaded  to  one  count  in  a  declaration, 
and  the  general  issue  to  the  remaining  counts, 
without  the  signature  of  counsel, — Held,  that  the 
plaintiff  might  treat  the  whole  pleading  as  a  nullity, 
and  sign  judgment  as  for  want  of  a  plea. 

The  R^.  Gen.  107.  of  H.  T.  2  Will.  4,  which  de- 
clares that  **  it  shall  not  be  necessary  that  any  plead- 
ings which  conclude  to  the  country  be  signed  by 
counsel,'*  means  "which  properly  conclude  to  the 
country."  Sievem  v.  Angell,  12  Law  J  Rep.  (n.s.) 
as.  350;  1  DowL  &  L.  P.C.  150. 

(0)  Issue. 

Where  the  date  of  the  writ  of  summons  and  the 
writ  itself  were  omitted  in  the  issue,  but  the  date 
was  correctly  inserted  in  the  writ  of  trial,  and  the 
defendant  at  the  trial  protested  against  the  irregu- 
larity, and  refused  to  take  a  part  in  the  proceedings, 
a  rule  to  set  aside  the  issue  and  all  subsequent  pro- 
ceedings was  discharged,  with  costs,  on  the  ground 
that  the  defendant  might  have  applied  before  trial 
to  set  aside  the  issue.  Cooze  v.  Neumegen,  1 1  Law 
J.  Rep.  (n.8.)  Exch.  97 ;  9  M.  8c  W.  290 ;  1  Dowl. 
P.C.  (n.s.)  429. 

Where  a  defendant  pleads  an  indenture  and  the 
plaintiff  craves  oyer,  and  then  without  setting  forth 
the  indenture  on  the  record,  replies  non  est  factum^ 
and  adds  the  similiter  for  the  defendant  and  delivers 
the  issue  with  notice  of  trial,  the  defendant  may 
return  the  issue,  and  pray  that  tho  deed  may  be 
inrolled,  and  if  plaintiff  afterwards  proceeds  to  trial 
upon  the  issue  as  originally  delivered,  it  is  irregu- 
lar, and  the  Court  will  set  aside  the  verdict. 
Smith  V.  Jennings^  9  Dowl.  P.C.  155. 

It  is  too  late  to  object  that  the  date  of  the  writ  is 
misdescribed  in  the  issue,  after  a  delay  from  the  13th 
March  to  the  16th  April,  although  during  that 
period,  the  defendant  who'  was  not  an  attorney, 
conducted  his  defence  in  person.  Currey  v.  Bowker, 
9  Dowl.  P.C.  523. 

Where  the  plaintiff  delivered  the  issue  omitting 
therein  the  dates  of  the  teste  and  return  day  of  the 


writ  of  trial,  and  the  cause  was  tried  before  the 
sheriff,  and  the  plaintiff,  in  the  absence  of  the  de- 
fendant, obtained  a  verdict,  the  Court  held,  upon 
application  to  set  aside  the  issue  and  all  subsequent 
proceedings,  that  the  defendant  had  waived  his  ob- 
jection to  the  informality  of  the  issue,  by  neglecting 
to  return  it,  and  suffering  the  cause  to  proceed  to 
trial.     mUon  v.  Nesbill,  1  Dowl.  P.C.  (n.s.)  675. 

(P)  Notice  to  produce. 

A  notice  to  produce,  served  twenty  miles  from 
the  place  of  trial,  at  eight  o'clock  in  the  evening  of 
the  day  before  the  trial,  upon  the  attorney,  who  had 
not  the  papers  in  his  possession,  the  defendant  being 
absent  at  ^e  time,  is  insufficient  Howard  r^  Wil- 
Uams,  11  Law  J.  Rep.  (n.s.)  Exch.  279;  9M.&W. 
725 ;  1  Dowl.  P.C.  (n.8.)  877. 

A  notice  to  produce  served  by  the  defendants  on 
the  plaintiffs  giving  them  notice  to  produce  ''all 
letters  written  to,  and  received  by  you  between  the 
years  1837  and  1841,  both  inclusive,  by,  and  from 
the  said  defendants  or  either  of  them  during  the 
time  aforesaid  or  by  or  to  any  person  on  their  or 
your  behalf  respectively,"  is  good  and  is  not  too 
general  although  it  does  not  specify  the  date  of 
each  particular  letter.  Morris  v.  Hannen  or  Hauser, 
Car.  &  M.  29 ;  2  M.  &  R.  892. 

(Q)  Tbial. 

(a)  Notice  qf. 

A  Judge's  order  binding  tho  defendant  to  take 
short  notice  of  the  trial  for  the  **  sittings  in  or  after 
Easter  term,"  does  not  authorize  the  plaintiff  to 
give  short  notice  of  trial  for  any  subsequent  sittings. 
Slatler  v.  Painter^  10  Law  J.  Rep.  (n.s.)  Exch.  476 ; 
8  M.  &  W.  672;  1  Dowl.  P.C.  (n.s.)  35. 

The  plaintiff  having  given  notice  of  trial  for  the 
12th  of  January,  (the  first  sittings  in  Hilary  term,) 
omitted  to  enter  the  cause  for  trial,  and  on  the  11th 
of  January,  the  defendant  entered  a  ne  recipiatur. 
The  plaintiff  gave  a  second  notice  of  trial,  on  the 
14th  of  January  for  the  17th,  (the  second  sitting) : 
— Held,  that  this  was  not  a  sufficient  notice.  Bur^ 
ton  V.  Fitch,  12  Law  J.  Rep.  (n.s.)  Q.B.  266 ;  s.  c 
Fitch  V.  Burton,  2  Dowl.  P.C.  (n.s.)  956. 

A  notice  of  trial  for  the  sittings  after  term,  in 
London,  should,  in  strictness,  still  specify  whether 
the  cause  be  intended  to  be  tried  at  the  first  day  of 
such  sittings,  or  at  the  adjournment  day.  But  the 
omission  so  to  do,  is  an  irregularity  waived  by  a 
defendant,  who,  knowing  that  the  cause  has  been 
entered  for  the  adjournment  day,  takes  steps  shew- 
ing that  he  considers  the  notice  to  refer  to  such  en- 
try. Younge  v.  Fisher,  12  Law  J.  Rep.  (n.s.)  C.P.  95; 
4  M.  &  6.  814;  2  Dowl.  P.C.  (n.s.)  637. 

A  notice  of  trial  was  dated  and  served  on  the 
first  day  of  Hilary  term  1844,  for  trial  at  the  second 
sittings  in  next  Hilary  term : — Held,  that  it  ought 
to  be  construed  strictly  as  a  notice  of  trial  for 
Hilary  term  in  the  following  year — dissentients  Lord 
Abinger,  C,B, ;  and  the  cause  having  been  tried  in 
Hilary  term  1844,  and  (the  defendant  not  appear- 
ing) a  verdict  obtained  by  the  plaintiff,  the  Court 
set  aside  the  verdict,  for  want  of  due  notice  of  trial. 
BenthaUv.  West,  13  Law  J.  Rep.  (n.s.)  Exch.  248; 
1  Dowl.  &  L.  P.C.  599. 

Where  a  party  refuses  to  produce  a  document 
after  notice,  and  secondary  evidence  is  in  consc- 
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quence  given,  he  cannot  afterwards  put  in  the 
document  as  part  of  his  own  case. 

On  the  trial  of  an  ejectment  by  landlord  against 
tenant,  where  the  defendant  appears,  the  plaintiff 
may  under  1  Geo.  4.  c  87,  recover  for  mesne 
profits,  without  proving  notice  of  trial.  Doe  y. 
Thompson  v.  Hodgson,  2  M.  &  R.  288. 

(b)  Notice  of  Countermand, 

A  notice  of  countermand,  given  on  Saturday  for 
the  following  Monday,  the  first  day  of  the  sittmgs, 
is  not  sufficient  within  the  meaning  of  the  rule  of 
Hilary  term,  2  Will.  4.  pi.  62,  and  8.  Rose  v. 
APGregor,  13  Law  J.  Rep.  (n.s.)  Exch.  110;  12  M. 
&  W.  617;  1  Dowl.  &  L.  P.C.  583. 

Where  countermand  of  notice  of  trial  is  given 
after  the  commission  day,  and  the  record  is  not 
withdrawn,  the  proper  course  is  on  the  cause  being 
called  on  to  nonsuit  the  plaintiff.  Hovoarth  v. 
WhaUey,  1  Car.  &  K.  586. 

(c)  Entry  qf  Cause. 

On  the  Oxford  Circuit  the  practice  is,  that 
whenever  the  commission  day  of  an  assize  is  on  any 
day  except  Saturday,  the  time  for  the  entry  of 
causes  extends  to  12  o'clock  at  noon,  on  the  day 
after  the  commission  day ;  but  where  the  commis- 
sion day  is  on  a  Saturday,  the  parties  must  enter 
their  causes  before  the  sitting  of  the  Court  on  the 
following  Monday,  at  whatever  hour  on  that  day  the 
Court  may  sit,  the  usual  hour  being  nine  o'clock. 

Where  the  commission  day  announced  is  Satur- 
day, but  from  pressure  of  business  at  another  town, 
the  commission  day  be  postponed  till  Monday, 
under  the  stat  3  Geo.  4.  c.  10,  parties  ought  to  be 
prepared  to  enter  and  try  their  causes  at  the  sitting 
oi-  the  Court  on  Monday.  In  re  Stafford  Assizes, 
1  Car.  &  K.  894. 

{d)  Postponing. 

A  prisoner's  counsel  moved  to  postpone  a  trial 
for  murder  on  an  affidavit,  which  stated,  that  one 
of  the  witnesses  for  the  prosecution,  who  had  been 
bound  over  to  appear  at  the  assizes  was  absent,  and 
that  on  cross-examination  that  witness  could  give 
material  evidence  for  the  prisoner: — Held,  that 
this  was  sufficient  ground  for  postponing  the  trial 
without  shewing  that  any  endeavour  had  been  made 
on  the  part  of  the  prisoner  to  procure  the  witness's 
attendance,  as  the  prisoner  might  necessarily  ex- 
pect from  his  having  been  bound  over,  that  he 
would  appear.  Regina  v.  Macarthy,  Car.  &  M, 
625. 

If  it  is  moved  on  the  part  of  the  prosecution  in 
a  case  of  felony,  to  put  off  the  trial,  on  the  ground 
of  the  absence  of  a  material  witness,  who  has  not 
made  a  deposition  before  the  committing  magistrate, 
the  Judge  will  require  an  affidavit,  stating  what 
points  the  witness  is  expected  to  prove,  in  order 
that  he  may  form  a  judgment,  as  to  Uie  witness 
being  material  or  not  An  affidavit  of  a  surgeon, 
that  a  witness  is  the  mother  of  an  unweaned  child, 
which  is  afflicted  with  inflammation  of  the  lungs, 
and  that  the  child  could  neither  be  brought  to  the 
assize  town,  nor  separated  from  its  mother  without 
danger  to  its  life,  is  sufficient  ground  for  the  ab- 
sence of  the  witness,  in  order  to  found  a  motion  to 
postpone  the  trial     Regina  v.  Savage,  1  Car.  &  K. 


A  defendant  cannot  be  presumed  to  know  ulut 
evidence  will  be  required  until  after  issue  JQin«d ; 
and  therefore,  where  it  appeared,  that  between  thai 
Ume  and  the  first  day  of  the  assizes,  dae  diligeDce 
had  been  used  to  procure  the  evidence  of  a  msterial 
and  necessary  witness,  but  without  effect,  the  Judge 
ordered  the  trial  to  be  put  ofif^  on  the  defendsnt 
bringing  the  money  into  court  and  paying  coiti. 
Date  v.  Heald,  1  Car.  &  K.  314. 

If  an  indictment  for  penury  be  removed  bj  cer- 
tiorari, at  the  instance  of  the  defendant,  and  lie 
entered  for  trial  on  the  Nisi  Prius  side  of  the  sauet 
by  the  defendant,  the  Judge  will  not  stop  the  cue 
from  being  tried  on  a  motion  on  the  part  of  the 
prosecution  on  the  ground  that  the  prosecutor  bn 
not  had  sufficient  notice  of  trial ;  but  if  the  defen- 
dant is  acquitted,  no  one  appearing  for  the  pnnccii- 
tion,  it  will  be  a  mis-trial,  if  proper  notice  of  tiiil 
had  not  been  given.  Regina  y.  Hair,  I  Car.  &  K. 
389. 

(e)  Withdrawing  Record. 

Where  a  cause  was  set  down  for  trial,  at  one  at- 
tings,  and  from  the  length  of  the  cause  list,  it  «m 
not  then  tried,  and  at  the  next  sittings  the  plaintif 
withdrew  the  record,  the  Master,  on  taxing  the 
defendant  the  costs  of  the  day,  refused  to  allow  bin 
the  costs  of  attendance  at  the  first  sittings: — Held, 
that  the  Master  wss  right  in  his  taxation.  Bntt 
y.  Stone,  12  Law  J.  Rep.  (s.s.)  Q.B.  365 ;  1  DovL 
&  L.  P.C.  140. 

(/)  Re-seaUng  Record, 

Where  a  plaintiff  gives  notice  of  trial  for  oae 
sittings  in  term,  but  the  cause  does  not  ocmdsoo 
then,  and  is  made  a  remanet  to  the  next  sitiin^; 
and  not  being  re-sealed,  it  cannot  be  tried  withont 
consent,  and  the  defendant's  attorney's  clerk  refnsei 
to  consent,  and  no  trial  takes  place,  the  defendant 
is,  notwithstanding,  entitled  to  the  costs  of  the  day. 
Cook  V.  Smith,  1  Dowl.  P.C.  (n.8.)  861. 

In  the  Queen's  Bench,  a  cause  duly  entered  Av 
trial  at  the  first  sitting  in  term,  and  not  tried  at  ibst 
sitting,  cannot  be  tried  at  the  second  sitting  in  that 
term,  unless  the  record  and  writ  of  distringes  ait 
re-sealed  brfore  the  day  appointed  for  the  second 
sitting ;  and  if  there  be  no  re-sealing  before  the  diy 
appointed  for  the  second  sitting,  the  cause  will 
under  the  rule  of  25th  November  1825,  be  omitted 
from  the  written  list  of  the  second  sitting,  and  the 
Judge  at  Nisi  Prius  will  not  allow  a  re-sealing  after- 
wards, in  order  to  have  the  cause  tried  at  the  second 
sitting,  even  where  the  eause  has  not  been  reached 
in  its  order.     Walker  v.  Massey,  Car.  &  M.  366. 

(g)  Issues  in  Law  and  in  Fact 

The  plaintiff  has  the  option,  subject  to  the  discre* 
tion  of  the  Court,  of  determining  whether  the  iasuei 
in  law  in  an  action  shall  be  decided  befoiethe  issnes 
in  fact  It  seems  more  convenient  to  determine 
the  issues  in  law  first,  on  the  ground,  that  alter 
verdict  no  amendment  can  be  made  on  demurrer, 
and  also  that  a  trial  may  become  unnecessary. 
Crucknell  v.  Ttueman,  12  Law  J.  Rep.  (k.s.)  Excb. 
31 ;  9  M.  &  W.  684;  2  DowL  P.C.  (n.s.)  276. 

Where  there  are  issues  both  in  law  and  in  fact, 
the  plaintiff  has  the  option  to  try  the  issues  in 
fact  before  the  issues  at  law  are  decided,  subject 
to  the  discretion  of  the  Court. 
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And  the  Court  will  not  interfere  with  this  option 
ivhere  there  ib  a  distinct  issue  in  fact,  not  aficcted 
by  the  issues  in  law.  Roberts  v.  Taylor,  13  Law  J. 
Bep.  (M.S.)  C.P.  188;  7  M.  &  G.  6^9. 

(A)  Proceedings  in  Court 

(1)  In  generaL 

Where  a  Judge  at  Nisi  Prius  rejects  evidence, 
the  counsel  should  make  a  formal  tender  of  it, 
and  should  request  the  Judge  to  take  a  note 
thereof,  otherwise  he  will  not  he  allowed  to  raise 
before  the  Court  any  question  arising  out  of  such 
evidence.  Gibbt  v.  Pike,  12  Law  J.  Rep.  (n.s.) 
Exch.256;9  M.  &  W.  861. 

Where  a  plaintiff  has  made  too  many  persons 
defendants,  the  Court  will,  previous  to  trial,  allow 
the  name  of  one  to  be  struck  out  of  the  proceed- 
ings, subsequent  to  the  writ,  on  payment  of  costs, 
the  remaining  defendant  being  allowed  to  plead 
de  novo.    Palmer  v.  Beate,  9  Dowl.  P.C.  529. 

Where  issues  on  special  pleas  have  been  found 
for  the  plaintiff,  the  Judge  at  the  trial  may  still, 
under  the  4  Aone,  c  16.  s.  5,  certify  that  the 
defendant  had  probable  ground  for  pleading  such 
pleas,  and  under  this  certiiieate  the  Master  may, 
notwithstanding  the  rule  H.  T.  4  Will.  4.  s.  7, 
allow  the  defendant  the  cost  of  those  issues. 

Quitre — Whether  such  a  certificate  can  be  granted, 
except  at  the  time  of  the  triaL  Fry  v.  Monckton^ 
9  Dowl.  P.C.  967. 

Judicial  notice  will  not  be  taken  by  the  Court 
that  a  particular  street  is  not  in  a  certain  county, 
although  it  may  be  generally  known  to  be  situ- 
ated in  another.  Humphreys  v.  Budd,  9  DowL 
P.C.  1000. 

In  trespass  quare  clausum  /regit,  where  there 
are  several  issues,  and  amongst  them  one  on  the 
plaintiff's  possession  of  the  close,  the  plaintiff  has 
a  right  to  a  trial  of  all  the  other  issues,  though 
it  appears  on  the  opening  of  the  evidence  that 
be  was  not  in  the  possession  of  the  close.  Fry 
T.  MomcktoH,  2  M.  &  R.  303. 

On  the  trial  of  a  cause,  it  is  in  the  discretion 
of  the  Judge  to  say  in  what  order  the  counsel 
for  different  defendants,  having  different  interests, 
shall  cross-examine  and  address  the  jury.  The 
CHrder  of  seniority  is  not  imperative.  Fletcher  y. 
Crosbie,  2  M.  &  R.  417. 

In  an  action  of  trespass  against  several  defen* 
danta,  the  plaintiff  having  proved  one  trespass 
committed  by  some  of  the  defendants,  and  an- 
other trespass  conunitted  by  other  defendants,  is 
bound  to  elect,  before  the  defendants  open  their 
case,  against  which  defendants  he  will  proceed. 
Howard  v.  Newton,  2  M.  &  R.  609. 

Semble — On  the  trial  of  an  issue  of  non -joinder 
of  another  defendant,  in  an  action  for  goods  sold, 
the  defendant  is  entitled  to  begin.    He  is  so  en- 
titled if  he  admits  the  amount  of  the  debt.    Bon- 
field  ▼.  SmUk,  2  M.  &  R.  51 9. 

If,  in  sssumpdt  on  a  bill  of  exchange  by  in- 
dorsee against  acceptor,  with  a  count  upon  an  ac- 
count stated,  the  defendant  plead  to  the  first  count 
that  he  did  not  accept  and  do  not  plead  at  all  to 
the  second  count,  and  the  award  of  venire  be  in  the 
usual  form  to  try,  the  Judge  at  Nisi  Prius  will 
try  the  issue  joined  ;  and  if  a  verdict  pass  for  the 
plaintiff  a  nolle  prosequi  should  be  entered  as  to  the 


count  upon  an  account  stated.  Luekie  v.  Gom* 
pertz,  Car.  &  M.  55, 

An  action  for  goods  sold  and  delivered  had 
been  brought  against  three,  who  pleaded  in  abate- 
ment the  non- joinder  of  plaintiff  and  four  other 
persons.  The  plaintiff  did  not  take  issue  on  that 
plea,  and  brought  another  action  against  the  eight, 
in  which  plaintiff  pleaded  separately  non  assumpsit. 
At  the  trial,  the  counsel  for  two  of  the  original  de- 
fendants, in  his  address  to  the  ju^,  proposed  to 
go  into  evidence  to  prove  that  one  of  them  was  not 
liable,  and  also  to  prove  under  the  stat.  3  &  4 
Will.  4.  c.  42.  B.  10.  that  plaintiff  was  liable.  Plain- 
tifif*8  counsel  asked  to  be  allowed  to  address  the 
jury  after  the  proposed  evidence  was  given,  instead 
of  oefore,  and  it  was  held,  that  he  might  do  so. 
Beale  v.  Mouls,  1  Car.  &  K.  1. 

Semble — That  on  the  trial  of  a  cause,  a  party 
ought  not  to  be  allowed  to  go  into  evidence  to  shew 
why  he  could  not  procure  the  attendance  of  a  par- 
ticular person  as  a  witness,  or  to  shew  what  steps 
he  has  taken  to  procure  such  person's  attendance 
at  the  trial.     Turpin  v.  Heald,  I  Car.  &  K.  264. 

The  Judge  at  a  trial  will  not  take  the  facts 
from  the  opening  of  the  counsel  on  the  opposite 
side;  therefore,  where  it  was  essential  to  entitle 
the  defendant  to  notice  of  action  that  cattle  should 
have  been  distrained,  the  Judge  would  not  act  on 
the  opening  of  the  plaintiff^s  counsel,  who  stated 
that  the  cattle  were  distrained.  Machell  v.  ElUs, 
I  Car.  &  K.  682. 

(2)  Right  to  begin. 

In  all  cases  at  Nisi  Prius  in  which  the  plaintiff 
claims  damages,  the  amount  of  which  is  unascer- 
tained, he  has  a  right  to  begin,  although  the  affir- 
mative of  the  issue  on  the  record  rests  with  the 
defendant. 

In  an  action  of  covenant  by  an  attorney's  clerk 
for  improperly  dismissing  him,  plea,  that  he  con- 
spired with  A  B,  and  in  pursuance  of  that  conspi- 
racy was  guilty  of  divers  acts  of  misconduct  (which 
the  plea  set  out,)  which  came  to  the  defendant's 
knowledge,  who  thereupon  dismissed  him ;  repli- 
cation de  injurid: — Held,  first,  that  the  plaintiff 
was  entitled  to  begin.  Mercer  v.  Wliall,  14  Law  J. 
Rep.  (N.8.)  a.B.  267. 

The  defendant  having  demurred  to  one  count  of 
the  declaration,  and  the  plaintiff  to  two  of  the  pleas 
to  the  other  counts, — Held,  that  the  plaintiff  was 
entitled  to  begin.  Williams  v.  Jarman,  14  Law  J.  Rep. 
(N.8.)  Exch.  156 ;  13  M.  &  W.  128  ;  2  Dowl.  &  L. 
P.C.  212. 

In  assumpsit  by  the  marshal  of  the  Queen's 
Bench  prison,  the  declaration  stated  that,  in  con- 
sideration that  the  plaintiff  would  allow  J  W,  a 
prisoner  for  debt,  to  reside  within  the  rules,  the 
defendant  promised  to  indemnify  the  plaintiff  from 
any  escape  of  J  W.  That  the  plaintiff  did  allow 
J  W  to  reside  in  the  rules,  and  that  he  escaped,  and 
that  the  plaintiff  was  obliged  to  pay  the  amount 
for  which  J  W  was  imprisoned,  and  other  expenses. 
Plea,  that  A,  the  execution  creditor,  and  others, 
conspired  to  cause  another  creditor  of  J  W  to  sue 
out  a  bailable  writ  against  J  W,  and  to  cause  him 
(if  he  should  go  beyond  the  rules,)  to  be  arrested 
and  detained  out  of  the  rules  till  A  should  com- 
mence an  action  against  the  marshal  for  the  es- 
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cape  of  J  W,  and  tbat,  in  partnance  of  that  con- 
spiracy, a  bailable  writ  was  sued  out  by  L,  a  cre- 
ditor of  J  W,  and  a  warrant  granted  thereon,  upon 
which  J  W  was  arrested  and  detained  out  of  the 
rules  till  the  marshal  was  sued  for  the  escape; 
and  that  J  W  could  and  would  have  returned 
into  the  rules  before  any  action  could  have  been 
commenced  against  the  marshal  if  he  had  not  been 
BO  arrested,  and  that  the  plaintiff  well  knew  the 
premises,  and  would  not  plead  the  same  as  a 
defence  to  A*s  action  against  him,  and  would 
not  allow  the  defendant  to  defend  that  action. 
Replication,  admitting  the  writ  and  warrant,  with 
de  injurid  as  to  the  residue: — Held,  that  on  these 
pleadings  the  defendant  should  begin,  notwith- 
standing that  the  plaintiff  would  have  to  prove 
the  amount  of  his  damages  if  the  defendant  failed 
in  proving  his  plea. 

The  rule  of  the  Judges,  as  to  the  right  to  begin, 
does  not  extend  to  actions  of  covenant ;  and  semble, 
that  it  does  not  extend  to  any  cases  of  contract 

Semhle — That  the  Court  above  would  grant  a 
new  trial  if  the  Judge  allowed  a  party  to  begin 
who  had  not  a  right  to  do  so.  Chapman  v.  JSm- 
den,  9  Car.  &  P.  712. 

In  an  action  of  trespass  to  land,  the  defendants 
pleaded  not  guilty,  and  a  right  of  way.  The  plain- 
tiffs replied,  dt  injttridf  to  &ie  plea  of  the  right  of 
way,  and  newly  assigned  that  the  trespasses  were 
committed  "  on  other  and  dif&rent  occasions"  than 
that  in  the  second  plea  mentioned.  The  defendants 
pleaded  to  the  new  assignment  a  payment  of  money 
into  court,  and  by  this  plea  relinquished  and  aban- 
doned so  much  of  the  general  issue  **  as  traverses 
or  denies,  or  can  be  deemed  or  construed  to  tra- 
verse or  deny  the  said  trespasses  newly  assigned, 
or  any  part  thereof."  Replication  to  this  plea, 
accepting  the  sum  paid  into  court,  "  in  full  satis- 
faction and  discharge  of  the  said  several  trespasses 
above  newly  assigned:" — Held,  that,  as  the  plea  of 
not  guilty  was  not  entirely  withdrawn,  the  plaintiff 
had  the  right  to  begin ;  and  that,  if  in  a  case  like 
this,  the  defendant  wished  to  begin,  he  should  take 
out  a  summons,  and,  by  a  Judge^s  order,  withdraw 
the  general  issue  entirely  from  the  record.  Price 
V.  Seaward^  Car.  &  M.  23. 

A  declaration  on  a  policy  of  insurance  alleged 
that  the  same  was  effected  in  pursuance  of  a  decla- 
ration by  the  plaintiff,  averring,  amongst  other 
things,  that  the  party  whose  life  was  insured,  was 
not  accustomed  to  any  habits  prejudicial  to  h^th, 
and  was  in  a  sound  state  of  health,  and  the  policy 
was  to  be  void  in  case  of  misrepresentation.  Plea, 
first,  that  the  party  was  accustomed  to  habits  pre- 
judicial to  health,  to  wit,  of  drunkenness;  secondly, 
that  the  party  was  in  a  bad  and  unsound  state  of 
health.  Replication,  de  injurid: — Held,  that  the 
defendant  was  entitled  to  begin.  Pole  v.  Rogers, 
2  M.  &  R.  287. 

On  an  issue  from  the  Court  of  Chancery  to  try 
whether  A  B  was  at  a  certain  time  of  a  sound  mind, 
the  party  affirming  the  soundness  is  entitled  to 
begin. 

In  such  issues  it  will  be  presumed  that  the  party 
ordered  to  be  plaintiff  was  intended  to  begin.  Frank 
v.  Frank,  2  M.  &  R.  S14. 

If  in  an  action  on  a  life  policy  the  defendants 
pleaded,  tliat,  at  the  time  of  the  declaration  of  health, 


and  the  policy,  the  habits  of  the  person  whose  life  wu 
insured  were  immoderate  and  intemperate,  andthit 
he  was  addicted  to  immoderate  drinlung.  Replica- 
tion, that  his  habits  were  moderate  and  temperate, 
and  not  immoderate  and  intemperate,  and  tiiat  he 
was  not  addicted  to  excessive  drinking :— Held, 
that,  on  these  pleadings,  the  plaintiff  should  begin, 
as  there  was  an  affirmative  on  both  sides.  Craig  f, 
Femt,  Car.  &  M.  43. 

In  an  action  by  the  indorsee  against  the  maker 
of  a  promissory  note,  the  defendant  pleaded  that 
the  note  was  in  the  hands  of  G  N  and  that  while  it 
was  so,  the  claim  of  G  N  on  this  note  was  by  as 
order  of  Nisi  Prius  referred  to  an  arbitrator;  and 
that  before  any  award  was  made  the  note  was  in 
violation  of  good  faith  delivered  to  the  plaintiff; 
and  that  the  plaintiff  at  the  time  he  took  the  note 
had  full  knowledge  of  all  the  premises.  ReplicatioD, 
that  the  plaintiff  had  not  any  knowledge  of  the 
premises : — Held,  that  on  these  pleadings  the  de- 
fendant must  begin,  as  the  plaintiffs  knowledge  of 
the  other  facts  was  an  essential  part  of  the  defaiee. 
Smith  V.  Martin,  Car.  &  M.  58. 

If  a  declaration  on  promissory  notes  by  indorsee 
against  drawer,  contains  counts  on  the  notes  only 
without  any  other  count,  and  the  defendant  plead 
as  to  part  of  the  amount,  payment  of  that  Sam, 
while  the  payee  was  the  holder  of  the  notes,  and  ai 
to  the  residue,  a  payment  of  a  further  sum  into 
court,  and  that  the  plaintiff  has  sustained  no  greatet 
damages.  Replication  to  the  first  plea,  that  the 
payment  was  not  made  while  the  payee  was  the 
holder  of  the  notes ;  and  to  the  second  plea  that  the 
plaintiff  had  sustained  greater  damages :— Held, 
that  if  the  first  issue  had  stood  alone,  the  defendant 
would  have  been  entitled  to  begin,  but  that  the 
second  issue  entitled  the  plaintiff  to  begin,  although 
it  was  stated  by  the  defendant's  counsel  that  if  ^e 
defendant  succeeded  on  the  first  issue,  the  plainti^ 
as  matter  of  calculation,  could  not  be  entitled  to 
anything  on  the  second  issue.  Cripps  v.  Wdk, 
Car.  &  M.  489. 

In  an  action  for  selling  oil  for  the  hair  in  botfies 
and  with  envelopes  resembling  those  of  the  phun- 
tifis,  the  defendants  pleaded  that  the  oil  sold  by  the 
plaintiffs  was  prepared  from  oil  of  an  inferior  qna- 
lity,  and  was  useless  and  valueless,  and  that  the 
plaintiffs  knew  it,  and  that  the  oil  sold  by  the  plain- 
tiffs was,  by  reason  thereof,  a  fraud  on  all  persons 
bringing  the  same.  The  plaintiffii  replied  de  m- 
Jurid : — Held,  that,  on  these  pleadings  the  defendant 
was  entitled  to  begin.  Rowland  v.  Bemes,  I  Car.  & 
K.  46. 

In  ejectment  where  the  lessor  of  the  plaintiff 
claimed  as  heir  of  W  L,  and  the  defendant  claimed 
the  whole  property  as  devisee,  under  the  will  of 
W  L,  and  part  of  it  also  under  the  marriage  settle- 
ment, made  on  her  marriage  with  W  L: — Held, 
that  the  defendant's  admitting,  at  the  trial,  that  the 
lessor  of  the  plaintiff  was  the  heir  of  W  L  did  not 
entitle  the  defendant  to  begin ;  but  that  if  the  defen- 
dant had  claimed  title  under  the  will  only,  and  had 
admitted  the  title  of  the  lessor  of  the  plaintiff  at 
heir,  it  would  have  been  otherwise.  Doe  d.  Leunt  v. 
Lewis,  1  Car.  &  K.  122. 

If  in  an  action  for  breach  of  promise  of  marriage, 
the  defendant  pleads,  that,  before  any  breach  of  ti»e 
promise,  the  parties  mutually  agreed  to  exonerate 
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etch  other  from  their  promiflee^  and  this  be  denied 
by  the  replication : — Held,  that  on  these  pleadings 
the  defendant  is  entitled  to  begin.  StamUn  ▼.  Palon, 
1  Car.  &  K.  148. 

Where  the  counsel  for  seYeral  prisoners  cannot 
Bgree  as  to  the  order  in  which  they  are  to  address 
the  jnry,  the  Court  will  call  upon  Uiem,  not  in  the 
order  of  their  seniority,  but  in  the  order  in  which 
the  names  of  the  prisoners,  for  whom  they  are  conn- 
sel,  stand  in  the  indictment  But  where  the  counsel 
for  one  prisoner  has  witnesses  to  fiict  to  examine, 
the  counsel  for  another  cannot  be  allowed  to  post> 
pooe  his  address  to  the  jury  until  after  those  wit* 
Besses  have  been  examined.  Regina  v.  Barber, 
1  Car.  &  K.  434. 

In  replevin  the  defendant  avowed  the  taking  as  a 
distress  for  an  annuity.  The  plaintiff  pleaded,  that 
no  memorial  of  the  annuity  was  inrolled.  Replica- 
tion, that  a  memorial  of  the  date  of  the  indenture 
and  of  the  names  of  the  parties  and  witnesses,  and 
of  the  parties  by  whom  the  annuity  was  to  be  bene- 
ficially received,  and  of  the  consideration,  (setting 
OQt  the  memorial,)  was  inrolled.  Rejoinder,  that 
the  memorial  did  not  truly  state  the  names  of  the 
persona  by  whom  the  annuity  was  to  be  received, 
and  the  considerations,  but  was  untrue  in  this,  that 
J  B  was  not  the  only  person  by  whom  the  annuity 
waste  be  beneficiallv  received,  (denying,  separately, 
the  statements  of  the  memorial).  Rejoinder,  that 
the  memorial  did  truly  state  the  names  of  the  per- 
sons by  whom  the  annuity  was  to  be  beneficially 
received,  and  the  considerations: — Held,  that,  on 
these  pleadings,  the  defendant  must  begin.  Hogarth 
V.  Pennp,  1  Car.  &  K.  608. 

In  debt,  the  declaration  was  for  40L,  for  goods 
sold,  and  for  402.  on  an  account  stated ;  the  partir 
cnlars  of  demand  were  for  a  balance  of  29/.  10«., 
but  in  the  particulars  no  credits  were  given  or  dates 
tpecified.  The  defendant  pleaded  a  general  plea  of 
jMyment  to  the  whole  declaration: — Held,  that 
under  the  circumstances  the  defendant  must  begin* 
Birt  V.  Leigh,  1  Car.  &  K.  61 1. 

(8)  Reply. 

On  the  trial  of  an  issue  directed  by  the  Conrt  of 
Chancery  to  try  whether  the  plaintiff  was  the  next- 
of-kin  of  J  S  (with  the  usual  order  for  indorsing 
any  special  order  on  the  record)  one  defendant, 
A  B  claimed  to  be  as  nearly  related  to  J  S  as  the 
plaintiff  was;  the  other  defendant,  C  D,  set  up  a 
claim  inconsistent  with  the  cases  both  of  the  plain- 
tiff and  A  B:— Held,  that  at  the  close  of  the 
plaintiff's  case,  C  D  should  not  only  open  but  prove 
his  case,  and  that  then  A  B  should  do  the  like,  the 
plaintiff  having  the  general  reply  on  both.  PhilUps 
V.  WWeUt,  2  M.  &  R.  819. 

Where  a  document  is  called  for  after  a  notice  to 
produce  by  the  plaintiff  the  defendant  may  during 
the  plaintiflPs  case  produce  evidence  to  shew  the 
document  lawfully  out  of  his  possession,  and  such 
evidence  is  solely  for  the  Judge  to  determine  whe- 
ther secondary  evidence  be  admissible,  and  gives 
the  plaintiff's  counsel  no  reply  to  the  jury.  Harvey 
V.  MUeheil,  2  M.  &  R.  866. 

In  a  prosecution  by  the  Post  OflSce  for  a  felony, 
it  being  stated  by  the  counsel  for  the  prosecution 
that  he  appeared  as  representative  of  the  Attorney 

Digest,  1840—1845. 


General, — Held,  that,  on  the  ground  of  represent- 
ing the  Attorney  General,  he  was  entitled  to  reply 
without  reference  to  the  prisoner's  having  called 
witnesses  or  not  Regina  v.  Gardner^  1  Car.  &  K. 
628. 

(0  VerdicU 

(I)  Entry  of. 

Where  a  verdict  had  been  taken  for  the  plaintiffs, 
subject  to  a  special  case,  which  the  plaintiffs  delayed 
to  settle  or  proceed  with,  in  consequence  of  the  de- 
fendant's bankruptcy,  the  Court  refused  to  order  a 
verdict  to  be  entered  for  the  defendant,  in  default 
of  the  plaintiff's  settling  the  special  case  within  a 
given  time. 

Semhle — That  they  had  no  power  to  make  such 
order.  But,  under  the  circumstances,  they  granted 
a  new  trial.  Cottam  v.  Partridge,  10  Law  J.  Rep. 
(N.S.)  C.P.  186;  2  M.  &  G.  843  ;  3  So.  (n.s.)  174; 
9  DowL  P.C.  629. 

When  a  count  on  an  account  stated  is  joined  with 
another  count,  the  plaintiff  having  only  one  cause 
of  action,  and  that  applicable  to  both  counts,  must 
elect  on  which  to  take  nis  verdict  Shire$  v.  Burrow^ 
2  M.  &  R.  405. 

(2)  Set^  aside. 

Where  the  Court  will  not,  on  a  mere  balance  of 
evidence,  set  aside  a  verdict  found  for  the  plaintiff, 
as  againitt  evidence.  Carpenter  v.  Buller,  10  Law  J. 
Rep.  (N.8.)  Exch.  893  ;  8  M.  &  W.  209. 

Two  pleas  had  been  pleaded ;  the  Judge  at  cham- 
bers, under  a  misapprenenaion  of  the  ciroumstances 
of  the  case,  directed  the  defendant  to  choose  between 
them,  conceiving  that  they  raised  the  same  defence. 
The  defendant,  being  thus  driven  to  his  election, 
chose  the  plea  which  did  not  nise  the  substantial 
defence,  and  omitted  that  which  raised  it  Verdict 
having  passed  for  the  plaintiff  on  the  issue  raised 
by  the  former,  the  Court  refused,  under  the  circum- 
stances, to  set  aside  the  verdict  and  allow  the  defen- 
dant to  plead  de  novo.  Brydges  v.  Lewis,  1 1  Law  J. 
Rep.  (N.8.)  Q.B.  268 ;  8  aB.  608 ;  2  G.  &  D.  768. 

Where  a  trial  had  taken  place  after  the  return 
day  of  the  distringas  Juratores,  the  Court  refused  to 
set  aside  the  verdict  and  judgment,  on  an  applica- 
tion made  after  the  first  four  days  of  the  following 
term.  Cheeser.  Scales,  12  Law  J.  Rep.  (n.s.)  Exch.  18 ; 
10M.&W.488;  2  Dowl.  P.C.  (N.8.)  488. 

{k)  Amendment  at. 

Where  a  plaintiff  had  obtained  from  a  Judge  at 
citamben  an  order  for  leave  to  amend  his  declara- 
tion on  payment  of  costs,  but  had  not  made  the 
amendment,  the  Judge  who  tried  the  cause  refused 
to  allow  the  declaration  to  be  amended  at  the  trial, 
under  8  &  4  Will.  4.  c.  21.  s.  28.  Oeeekie  v.  Monck, 
1  Car.  &  K.  555. 

(/)  By  Adfoumment. 

The  second  sittings  in  Hilary  term  commenced 
on  the  19th  of  January;  the  distringas  was  return- 
able on  the  20th;  and  the  cause  was  tried  by 
adjournment  on  the  22nd : — Held,  that  the  cause 
was  properly  tried,  as  causes  tried  at  the  adjourn- 
ments of  a  sittings  are  to  be  considered  as  tried  on 
the  first  day  of  the  sittings.  Cheetkam  v.  Stnrtevant, 
ISLawJ.Rep.  (N.8.)  Exch.  108;  12M.&  W.5L5; 
lDowL&L.P.C.6ai. 
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(fli)  Speedy  Executian. 

Where,  at  the  trial,  the  Judge  grants  a  eerti- 
ficate  for  speedy  execution  under  1  Will.  4.  c.  7. 
t.  2,  the  plaintiff  should  issue  one  writ  of  execution 
for  the  amount  of  the  damages  and  costs.  And 
where  a  defendant  had  been  arrested  under  a  ea.  ta. 
for  the  damages  only,  and  had  paid  them,  and  been 
discharged  out  of  custody,  the  Court  refiised  to  allow 
the  plaintiff  to  issue  another  ea,  ta,  for  the  costs. 
Smith  V.  Diekiruon,  IS  Law  J.  Rep.  (N.s.)  Q.B.  151 ; 
1  DowL  &  L.  P.C.  155. 

In  the  Exchequer,  if  a  cause  be  tried  at  the  5rd 
sitting  in  term,  and  there  be  four  days  remaining  in 
the  term  after  the  return  day  of  the  distringas,  the 
plaintiff  ought  to  apply  for  speedy  execution  in 
order  that  he  may  not  be  delayed  till  the  next  term. 
Chapwum  v.  Brown,  Car.  &  M.  468. 

(fi)  Costs  qf  the  Day  and  Witnesses, 

This  Court  will  grant  a  rule  nisi  for  costs  of  the 
day,  for  not  proceeding  to  trial  upon  an  affidavit, 
stating  when  the  action  was  commenced,  issue 
joined,  and  notice  of  trial  given,  and  that  plaintiff 
made  default  without  notice  of  countermand :  no 
affidavit  of  attendance  and  costs  incurred  is  neces> 
aary.  Powell  v.  JatneSf  13  Law  J.  Rep.  (n.s.)  Exch. 
23 ;  12  M.  &  W.  100 ;  1  Dowl.  &  L.  P.C.  415. 

Where  a  party  has  objected  to  evidence  as  inad- 
missible under  the  terms  of  the  issue,  and  the  evi- 
dence is  rejected,  he  is  not,  on  taxation,  to  be 
allowed  the  costs  of  witnesses  who  have  been  in 
attendance  for  him  to  rebut  such  evidence.  Fisher 
V.  Berryl,  11  Law  J.  Rep.  (n.s.)  Q.B.  130  ;  1  Dowl. 
P.C.  (N.8.)  565. 

(o)  Certifying  for  Costs. 

The  words  *' immediately  afUrwards,"  in  the 
3  &  4  Vict  c.  24.  s.  2,  mean  within  a  reasonable 
time.  Therefore,  where,  in  an  action  of  trespass, 
the  under*sheriil^  after  he  had  adjourned  the  Court, 
in  order  to  take  an  inquisition  on  an  elegit  in  another 
case,  certified  on  a  writ  of  inquiry  that  the  grievance 
was  wilful  and  malicious: — Held,  that  the  plain- 
tiff was  entitled  to  costs.  Page  v.  Pearce,  10  Law 
J.  Rep.  (N.s.)  Exch.  434;  8  M.  &  W.  677;  9 
Dowl.  P.C.  815. 

(p)  Kew  Trial. 

[See  post,  (X)  Venire  de  novo.] 

A  witness  for  the  plaintiflb  having  been  objected 
to  as  incompetent,  on  the  ground  of  his  being  a  oo- 
contractor  with  the  defendants,  a  release  was  ten- 
dered to  him,  whereupon  the  defendants  pleaded  the 
release  pvis  darrein  continuance^  as  a  discharge  of 
the  debt  The  witness,  at  a  subsequent  period, 
cancelled  the  release  by  tearing  off  the  seal,  and  the 
plaintii&  then  replied  non  est  factum,  to  which  the 
defendants  rejoined  that  the  deed  is  "  the  deed  of 
t^  plaintiib."  The  defendants  having  been  unable, 
at  a  aubaequent  trial,  to  produce  the  deed  or  to  give 
secondary  evidence  of  its  contents,  owing  to  a  mis- 
take as  to  the  party  in  whose  possession  it  was^  and 
the  jury  having  accordingly  found  for  the  plaintiffs, 
the  Court  granted  a  new  trial,  on  the  ground  of 
surprise,  although  it  was  objcoted  by  the  phuntifb 
that  the  jury,  being  sworn  to  try  the  issue  aocording 
to  its  terms,  would  be  bound  to  find  it  for  the  plain- 


tiffii,  since  there  was  no  valid  deed  in  existeiMe  st 
the  time  rf  issue  joined,  Todd  v.  Emly,  I'i  Law  J. 
Rep.  (na)  Exch.  142;  2  Dowl.  P.C.  (h.&)  570l 

The  Court  cannot,  on  motion,  grant  a  aew  tziil 
as  to  one  defendant,  where  a  verdict  has  been  finind 
against  him  and  for  the  other  defenduit& 

Quaere — Whether  a  new  trial  can  be  granted  uto 
one  defendant  where  the  ground  of  his  appficstjaa 
for  it  has  been  made  the  subject  of  a  Ull  sf  a- 
oeptiona. 

Semble — That  in  such  a  caae  the  rule  for  a  sev 
trial  should  have  been  drawn  up  with  the  csnwat 
of  the  co-defendants,  or  should  call  upon  tk«n, 
together  with  the  plaiatifia,  to  ahew  cause  why  aacv 
trial  should  not  be  granted  against  alL  Dmi. 
Dudgeon  v.  Martin,  14  Law  J.  Rep.  (n.8.)  Exch.  128; 
13  M.  &  W.  811 ;  2  DowL  &  L.  P.C.  678. 

(R)  Affidavit  of  Increass. 

The  practice  of  the  Court  requires  that  the  wit- 
nesses in  a  oauae  should  be  actually  paid  before  aa 
affidavit  of  increase  is  made  ;  and  if  such  appesn 
not  to  be  the  case,  the  Court  will  order  the  warn 
sworn  to  be  paid  and  allowed  by  the  Master,  u  be 
refunded.  Trent  v.  Harrison,  14  Law  J.  Btf, 
(na)  aB.  210;  2  DowL  &  L.  P.C.  94L 

(S)  POSTEA. 

To  an  action  on  the  ease,  the  defendant  pleaded, 
first,  not  guilty ;  secondly,  a  plea  as  to  which  the 
jury  were  discbaiged ;  thirdly,  that  the  plaiatiff  b^ 
not  sustained  damages  beyond  51.  Issues  hariqf 
been  joined  on  these  pleas,  the  plaintiff  had  a  rV' 
diet  on  the  first  issue,  without  damagei^  ssd  the 
defendant  a  verdict  on  the  last  issue.  The  pliiatiff 
had  obtained  the  postea: — Held,  that  the  defeDdut 
was  entitled  to  the  postea  as  the  record  then  stooi 
and  that  unless  the  Judge  who  tried  the  caasi 
amended  it  by  adding  nominal  damages,  a  oeskt 
de  novo  must  issue.  Grout  v.  Glasier,  1 0  Lsw  J.  Bcp. 
(M.8.)  Exch.  276 ;  1  DowL  P.C.  (n.s.)  58. 

(T)  Rbplbadbr. 

[See  (U)  Judgment.] 

Held,  that  where  a  replication  traverMS  part  of  a 
plea,  leaving  unanawoed  so  much  of  it  as  Idnai  a 
defence  to  the  action,  but  not  expresaly  admittiaf 
it,  the  Court  cannot  give  judgment  mm  oktenk 
veredieto  for  the  d^endant,  or  merely  anert  the 
judgment,  or  award  a  venire  de  novo,  but  mostawaid 
a  repleader.  Jtkinton  v.  Davis,  1 2  Law  J.  Rep.(Bx) 
Exch.  169 ;  1 1  M.  &  W.  236 1  2  DowL  P.C  (u) 
778. 

In  an  action  by  A,  B,  and  C  agunst  D^lbr  010017 
received  to  their  use,  D  pleaded  that  A,  B,  sad  C 
were  partneie,  that  A,  with  the  privity  of  BsmC, 
employed  D  to  sell  certain  peiaonal  property  of  tbe 
plaintifib,  as  partners,  which  D  agreed  to  do;  l^t 
at  the  time  A  80  applied  to  D,  and  also  at  the  tive 

of  the  sale,  D  believed  A  to  be  the  sole  owner  of  (k 
property,  and  that  he  had  full  authority  to  diipooe 
of  it  as  his  own,  D  having  no  knowledge  thst  fi  la' 
C  had  any  interest  in  it ;  that  afterheiiig  10 a>- 
ployed,  and  before  the  sale,  D,  at  A's  lequsol,  od- 
vanced  A,  certain  money  on  an  agreemoit  thst  D 
.might  retain  the  foil  amount  of  such  mooej  oat 
of  the  proceeds  of  the  property  to  be  sold,  sod  thst 
the  advance  was  made  on  the  £iith  of  snch  tgno- 
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meat,  and  not  othenriae.  The  plea  then  alleged  that 
D  sold  the  property  for  A  (B  and  C  sufTering  A  to 
deal  with  the  property  as  his  own  sole  property,) 
and  justified  the  retaining  of  the  money  for  the  ad- 
vance under  the  agreement  RepHeation  that  B 
and  C  did  not  toflfer  A  to  deal  with  the  property  aa 
his  own.  After  verdict  for  the  plaintifi: — Held, 
on  motion  to  arrest  the  judgment,  that  the  unaswered 
hueta  in  the  nlea  constituted  a  good  defence  to  the 
action,  and  tnat  the  replication  traversed  an  immar 
Cerial  allegation. — Held,  also,  that  the  proper  course 
was  not  to  arrest  the  judgment,  hut  to  award  a  re- 
pleader. Gcrd&n  t.  BIHst  1 8  Law  J.  Rep.  (k.8.  )  C.  P. 
179  ;  7  M.  &  0. 607 ;  8  Sc.  (h.8.)  290 ;  2  Dowl.  &  L. 
P.C.  308. 

(U)  JCDOM£MT. 

liVhere  issue  is  joined  in  a  country  cause  in 
Michaehnas  vacation,  a  motion  for  judgment  as  in 
case  of  a  nonsnit  cannot  be  made  until  the  follow- 
ing* Miehaelmas  term.  Crookg  v.  Merriman,  12  Law 
J.  Rep.  (N.8.)  Q.B.  S66;  1  Dowl.  &  L.  P.C.  162. 

VTbere  there  is  a  demurrer  to  two  counts,  one 
of  which  is  good  and  the  other  bad,  the  plaintiff  is 
entitled  to  judgment  on  the  good  count  Briscoe 
▼.  HiU,  12  Law  J.  Rep.  (n.s.)  Ezch.  126;  10  M.  & 
W.  785  ;  2  Dowl.  P.C.  (N.a.)  666. 

Where  a  judgment  of  imprisonment  was  reversed 
npon  error  brought  the  Court  pronoanced  a  rule, 
ordering  that  the  plaintiff  in  error  should  be  dis- 
ebarged  out  of  the  custody  of  the  keeper  of  the 
Queen's  Prison,  where  he  had  been  kept  by  virtue 
of  his  commitment  Holt  v.  Regwa^  14  Law  J.  Rep. 
(k.s.)  Q.B.  98 ;  2  Dowl.  &  L.  P.C.  774. 

A  defendant,  under  terms  to  plead  isauably,  ap- 
plied for  leave  to  plead  several  pleas  which  were 
objected  to  by  the  plaintifib  as  being  non-issuable. 
The  Judge  having,  notwithstanding,  made  an  order 
allovring  the  pleas,  and  the  plaintiffs  having  signed 
yud^:ment  for  want  of  a  plea,  the  Court  upheld  the 
judgment  the  pleas  being  dearly  non-issuable. 
€>ipn«r  V.  MsircAsr,14  Law  J.  Rep.  (n.s.)  Exch.  209} 
13  M.  &  W.  704;  2  Dowl.  &  L.  P.C.  694. 

A  cause  was  tried  on  the  18th  of  April,  in  Easter 
term,  which  ended  on  the  8th  of  May.  The  dis-' 
trimgM  was  returnable  on  the  28rd  of  April,  and  a 
m«»tJon  in  arrest  of  judgment  was  made  on  the 
2Gtli : — Held,  that  the  motion  was  too  late,  within 
the  Reg.  Gen.  Hil.  term,  2  Will.  4,  pi.  65,  not  being 
made  within  four  days  from  the  day  of  IriaL  Mom 
▼.  Robhutm,  14  Law  J.  Rep.  (n.8.)  Exch.  810;  14 
M.  &  W.  427. 

Judgment  having  been  signed  in  December  1641, 
in  ▼acation,  upon  a  warrant  of  attorney,  given  to  se- 
cure  the  payment  of  an  annuity,  authorising  judg^ 
ment  to  be  signed  as  of  a  term,  the  defendant  obtained 
a  rule  in  Hilary  term,  1842,  to  set  aside  the  annuity 
deed  and  judgment,  for  defects  in  the  memorial  of 
lAie  annuity  deed,  which  was  discharged.  In  Tri- 
nity term,  1844,  having  been  arrested  a  week  befors 
<»n  a  ea,  m.,  he  obtain^  a  rule  to  set  aside  the  judg- 
ment, on  the  ground  that  it  ought  to  have  been 
vi^ed  in  term :— Held,  that  the  defendant  ought  to 
have  insisted  npon  this  defect  originally,  and  that 
he  was  afterwanls  precluded  from  doing  so. 

Qnmrt — whether  a  judgment  so  signed  is  a  nullity 
or  merely  irregular.  Awterson  v.  HarrUon,  18  Law 
J.  lUp^  (9.8.)  aB.  298 ;  2  Dowl.  ft  L.  P.C.  91. 


A  declaration  alleged,  that  in  consideration  that 
plaintiffhad  sold  to  defendant  a  portraitand copyright 
of  engraving  the  same,  defendant  promised  to  deliver 
plaintiff  fifty  proof  impressions  of  the  engraving 
when  made  therefrom.  Breach,  that  defendant  had 
not  delivered  the  said  proofs.  Plea,  that  defendant 
delivered  to  plaintiff  ten  proof  impressions,  which 
plaintiff  accepted  in  discharge  of  his  promise  as  to 
ten  of  the  fifty,  and  that  he  then,  to  wit,  on  fra,  in 
the  declaration  mentioned,  was  ready  and  willing, 
and  then  tendered  to  the  plaintiff  forty  other  im« 
pressions,  which  the  plaintiff  refused  to  receive,  and 
requested  the  defendant  to  let  him  choose  forty 
fkom  all  the  impressions,  to  which  the  defendant 
acceded,  but  the  plaintiff  had  never  made  any 
■election.  Ahtqms  Aoe,  that  the  defendant  refused 
to  deliver  to  the  plaintiff  the  fifty  impressions,  as  in 
the  declaration  mentioned.  A  verdict  having  been 
found  for  defendant, — Held,  that  plaintiff  was  enti- 
tled to  judgment  nan  ohsfanti  veredicto. 

Held,  also,  that  where  there  are  several  pleas  on 
the  record,  one  of  which  traverses  immaterial  mat- 
ter, the  Court  will  not  grant  a  repleader  if  there  are 
other  and  material  issues  raised.  Negeien  v.  MiteheUf 

1  Dowl.  P.C.  (n.8.)  110. 

(V)  Special  Casb. 

Where  a  verdict  has  been  given  subject  to  a 
special  case,  to  be  turned  into  a  special  verdict,  and 
both  parties  have  agreed  to  the  nomination  of  a 
referee  to  draw  and  settle  the  special  case,  the  sig- 
nature of  counsel  to  such  case  is  unnecessary. 
And,  although  the  counsel  on  one  side  had  signed, 
and  counsel  on  the  other  side  refused  to  sign,  a  rule 
for  striking  the  case  out  of  the  paper  for  irregularity, 
was  discharged.  Price  v.  Quarrell,  1 1  Law  J.  Rep. 
(N.S.)  aB.  84 ;  12  Ad.  &  £.  784 ;  2  O.  &  D.  682. 

The  leave  of  the  Court  must  be  obtained  in  order 
to  set  down  a  special  case  for  argument  The  Ken* 
nett  and  Avon  Canal  Company  v.  the  Oreat  Weaiem 
Rmheay  Company,  13  Law  J.  Rep.  (n.8.)  Q.B.  307 ; 

2  Dowl.  &  L.  P.C.  116. 

(W)  'Writ  of  Eilror. 

A  declaration  in  debt  by  a  joint-stock  oompany, 
dated  the  29th  of  March,  stated  that  A  B,  the  secre** 
tary /or  the  time  being  of  a  certain  company,  called 
&c,  complains  of  C,  D,  &&,  who  has  been  sum- 
moned to  answer  the  said  plaintiff  as  such  secre- 
tary as  aforesaid,  by  virtue  of  a  writ  tssned  on  the 
2nd  day  of  March,  &c.  Plea,  amongst  others,  a 
release  by  the  said  company  of  the  said  several 
eautes  of  action,  and  special  demurrer  thereto. 
Rejoinder,  that  inasmuch  as  the  defendants  cannot 
deny  that  the  said  last  plea  is  insufficient  in  law, 
they  freely  here  in  court  relinquish  the  same,  and 
abandon  all  verification  diereof ;  therefore,  let  no 
regard  whatever  be  had  to  the  said  plea.  Issues 
having  been  joined  on  the  other  pleas,  and  the 
plaintiff  having  recovered  a  verdict,  the  defendants 
brought  a  writ  of  error,  on  the  gpround,  first,  that  it 
did  not  appear  that  the  plaintiff  was  secretary  at 
the  time  of  action  brought ;  secondly,  that  the  de- 
fendants were  not  at  liberty  to  abandon  their  plea : 
-^Held,  on  motion  by  the  plaintiff  to  quash  the 
writ  of  error  as  frivolous,  or  to  issue  execution  not- 
withstanding the  writ,  first,  that  it  sufiliciently  sp- 
peared  that  the  plaintiff  was  secretary  at  the  com* 
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meucement  of  the  suit ;  secondly,  that  the  writ  of 
error  was  not  friTolous. 

Quare — Whether  the  defendants  were  at  liberty 
to  abandon  the  plea  demarred  to.  M*Intm  v.  Miller, 
14  Law  J.  Rep.  (n.b.)  £xch.l80;  18M.&W.725; 
2  Dowt  &  L.P.C.  708. 

(X)  Yenirs  de  novo. 

A  venire  de  novo  will  not  be  awarded  where,  on  a 
writ  of  trial,  the  jury,  having  retired  to  consider 
their  rerdict,  come  into  court  and  deliver  it  after  the 
conclusion  of  the  return  day,  neither  party  having 
made  any  objection  previous  to  the  delivery  of  the 
verdict  PMeney  v.  Brett,  1 1  Law  J.  Rep.  (n.b.) 
Q.B.  9. 

Where  a  writ  of  distringas  juratores  had  not  been 
returned  by  the  sherifT,  and  the  objection  was  taken 
at  the  trial,  the  Court  refused  to  award  a  venire  de 
novo,  or  a  new  triaL  Gee  v.  Swannf  1 1  Law  J.  Rep. 
(K.s.)  Exch.  291 ;  9  M.  &  W.  685 ;  1  Dowl.  P.O. 
(v.8.)  896. 

After  judgment  on  the  demurrer  for  the  plain- 
tiff there  was  an  award  of  juiy  process,  "  as  well  to 
try  the  issues  joined,  as  to  mquire  what  damages 
the  plaintiff  bad  sustained,"  &c  At  the  trial, 
the  plaintiff^ s  counsel  throughout  insisted  and 
attempted  to  prove  that  a  riot,  by  which  the 
plaintiff  was  compelled  to  desist  from  performing 
as  an  actor,  was  produced  by  preconcert  and  con- 
spiracy  between  the  defendants  and  others.  The 
Judge  directed  the  jury  that  unless  there  had  been 
preconcert  and  conspiracy  between  the  defendants, 
the  plaintiff's  case  failed.  The  jury  having  found 
a  verdict  for  the  defendants  on  ihe  general  issue, 
the  Court  refused  a  new  trial,  applied  for  on  the 
ground  of  misdirection,  since,  though  on  the  decla- 
ration as  framed  one  only  of  the  defendants  might 
have  been  found  guilty,  yet  the  only  question  raised 
for  the  plaintiff  at  the  Irial  had  been,  whether  there 
had,  in  fact,  been  a  conspiracy  between  both  defen- 
dants:— Held,  also,  no  ground  for  awarding  a  ven^tf 
de  novo  that  the  jury  had  not  assessed  damages  upon 
the  judgment  on  demurrer  for  the  plaintiff.  Oregory 
V.  the  Duke  of  Brunswiekj  13  Law  J.  Rep.  (n.b.)  C.P. 
34 ;  7  M.  &  G.  51 1 ;  8  Sc.  (n.s.)  232 ;  1  Dowl.  &  L. 
P.C.  808. 

(Y)  Motions,  Rules,  and  Oboers. 

Where  a  motion  prhnd  facie  too  late  was  explained 
by  a  statement,  not  on  affidavit,  that  an  application 
on  the  same  subject  had  been  made  to  a  Judge  at 
chambers,  which  statement  the  learned  Judge  con- 
firmed by  his  recollection : — Held,  that  this  was  not 
sufficient,  and  that  there  ought  to  be  an  affidavit  of 
the  fact  Goren  v.  Tute,  10  Law  J.  Rep.  (n.s.) 
Exch.  61 ;  7  M.  &  W.  142. 

A  Judge's  order  for  the  payment  of  costs,  made 
and  dated  in  vacation,  may  properly  be  made  a  rule 
of  court,  entitled  as  of  the  preceding  term,  and  such 
rule  of  court  warrants  the  issuing  in  vacation  of  a 
ft.  fa.  thereon.  Badman  v.  Pugh,  1 2  Law  J.  Rep.  (  n.s.) 
C.P.  126;  6  M.  &  G.  185 ;  2  Dowl.  P.C.  (n.s.)  907. 
Where  a  rule  had  been  discharged  on  the  ground 
that  the  affidavits  were  insufficient,  and  a  subse- 
quent rule  had  been  obtained  on  amended  affidavits, 
without  mentioning  that  the  rule  had  previously 
been  discharged,  the  Court  refused  to  hear  the 
second  application  upon  the  merits^  and  discharged 


it,  with  costs.    Levy  ▼.  Coyle,  12  Law  J.  Ke^  (ma) 
as.  295  ;  2  Dowl.  P.C.  (n.s.)  932. 

Where  a  Judge  at  chambers  has  made  aa  order, 
and  an  application  has  been  afterwards  made  to 
him  to  rescind  that  order,  and  he  has  refosed  to  de 
so,  this  Court  will  not  interfere  to  rescind  hiaseeflnd 
order.  Thompson  v.  Beck,  1 2  Law  J.  Hep.  (xa)  Q. Bl 
305 ;  4  aB.  759. 

The  Court  discharged  a  mle  obtained  nnder  1  &  2 
Vict  c  110.  s.  18,  for  a  party  to  pay  the  ainownt  v£ 
the  Master's  aUo&atnr,  there  being  no  personal  ser- 
vice of  the  allocatmr  nor  demand  of  the  anioiiBL 
Abrahams  v.  Taunton,  12  Law  J.  Rep.  (ha)  Eaek 
417  ;  1  Dowl.  &  L.  P.C.  319. 

The  Court  having  gone  througli  the  bar,  aid 
called  on  the  new  trial  paper,  that  was  held  to  be  the 
rising  of  the  Court,  for  tiie  purpose  of  moving  to 
make  absolute  a  rule  to  shew  cause  petemptorily. 
Lace  V.  Adamson,  13  Law  J.  Rep.  (na)  £zrh.2S2; 
12  M.  &  W.  807. 

A  rule  for  a  new  trial  was  made  absolute  qb  pay- 
ment of  costs;  the  Master's  allocatar  was  defivtred 
with  a  demand  of  payment,  on  the  4ih  of  May;  aad, 
on  the  8th,  the  costs  not  being  paid,  a  rule  to  shew 
cause  why  the  rule  for  a  new  tnal  should  not  he  dia- 
oharged,  unless  the  taxed  costs  were  paid  by  the  4Ck 
day  of  Trinity  term,  was  obtained.  On  shewii^  cssBe, 
It  appeared  that  the  costs  had  been  paid  on  the  21st 
of  May,  but  the  Court  refused  to  discharge  the  rak , 
without  oosts.  Solly  v.  Lwngford^  13  I^w  J.  Bn. 
(N.S.)  £xch.  357;  13  M.  &  W.  151 ;  2  DowLft  L 
P.C.  250. 

Where  an  adverse  order  has  been  imprapeify 
drawn  up  by  consent,  the  party  cannot  oome  to  the 
Court  to  rescind  it,  without  first  applying  to  the 
Judge  to  set  it  right  HaU  v.  West,  IS  Law  J.  Repi 
(n.s.)  Exch.  31 ;  1  Dowl.  &  L.  P.C.  412. 

A  rule  calling  on  the  defendant,  who  resided  ia 
the  country,  to  shew  cause  why  he  should  not  pay 
money  due  on  an  award  and  aUoeaiur,  was  ohtsined 
on  the  21st  of  November,  vritfa  the  Tiew  to  mm 
execution  under  the  1  &  2  Vict  e.  110.  &.  I81.  It 
being  a  six  day  rule,  and  having  been  aecartiB^ 
drawn  up  to  shew  cause  in  the  next  term,  the  Ceeit 
refused  an  application  to  amend  it,  so  as  to  nqeire 
cause  to  be  shewn  either  on  the  last  day  of  the  pR- 
sent  term,  or  at  chambers.  Arthur  v.  MankmO,  14 
Law  J.  Rep.<N.a.)  Bxeh.46i  IS  M.  &  W.  465;  2 
Dowl.  &  L.  P.C.  876. 

A  Judge's  order,  to  set  aside  a  writ,  was  made  oa 
the  1 1th  of  April,  and  was  made  a  rule  of  eoast  on 
the  15th,  on  which  day  the  plaintifir  gave  notieeto 
the  defendant  that  he  intended  to  more  tbe  Cenxt 
to  rescind  the  order  as  aoon  aa  oounael  oooid  be 
heard.  On  the  18th,  the  defendant  taxed  kia  costs 
under  the  order,  and  issued  execution  on  the  22ad: 
— Held,  that  a  rule  to  rescind  the  Judge^a  order, 
obtained  on  the  28rd,  was  in  tiine.  Wicker  v. 
Parkings,  14  Law  J.  Rep.  (m.8.)  Q.B.  214;  2  DonL 
&  L.  P.C.  928. 

An  agreement  of  reference,  to  which  the^aintif 
was  a  party,  was  attested  by  two  subserifasDg  wit- 
nesses. Upon  an  issue  joined,  iu  which  tlie  plain- 
tiif  denied  the  agreement  of  reference, — KM,  that 
the  rule  of  court,  by  which,  purauant  to  the  agree- 
ment, it  was  msde  a  rule  of  court,  and  which  re- 
cited and  incorporated  it,  was  not  the  proper  en. 
deuce  of  it,  but  that  it  ahould  have  been  proved  by 
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«a»  of  ibe  su^wcribing  witneMes.    Bernie  ▼*  Read, 

14  Law  J.  Hep.  (r.b.)  aB.  247. 

A  caoM  stood  for  trUl  od  the  7tli  of  December, 
and  OB  the  6th  a  Judge's  order  was  obtained  6y 
etnmut  for  stsying  proceedings,  the  debt  and  costs  to 
be  paid  on  the  I4tb,  or  the  plaintiff  to  be  at  liberty 
to  sign  final  judgment  and  issae  execution.  Before 
the  14th  the  defendant  applied  to  set  aside  the 
order,  on  the  ground  that  he  had  discovered  fresh 
eridoBoe  which  would  establish  the  defence  he  had 
pleaded  ^— Held,  that  inasmuch  as  in  order  to  carry 
the  arrangement  between  the  parties  into  efiect,  an 
act  remained  to  be  done  under  the  authority  of  the 
Court,  it  had  power,  and  ought,  notwithstanding  the 
ooasent  of  parties,  to  interfere,  if  the  act  about  to  be 
done  was  inconsistent  with  justice}  therefore,  that 
the  Court  had  jurisdiction  to  set  aside  the  order. 
WatU  y.  Simeom,  14  Law  J.  Rep.  (n.s.)  £xch.  117 ; 

1 5  M.  &  W.  647 ;  2  DowU  &  L.  P.C.  65& 

Senrice  of  a  rule  to  compute  on  the  shopman  of 
the  person  in  whose  house  the  defendant  resides,  is 
insafficient.  James  v.  Wettdaie,  9  DowL  P.C.  104. 
Service  of  a  rule  to  compute  on  a  female  who  is 
sworn  to  be  part  of  the  defendant's  family,  and  who 
promised  to  give  the  copy  of  the  rule  to  the  defen- 
dant»  is  sufficient.  fVMen  v.  Lipman,  9  Dowl.  P.C. 
111. 

It  is  sufficient  to  serve  a  rule  nUi  to  compute 
OD  a  female  in  the  habit  of  receiving  messages  for 
the  defendant  at  his  dwelling-house.  Edwards  v. 
Napier,  9  Dowl.  P.C.  177. 

If  a  party  through  his  oun  neglect  makes  an 
application  to  the  court  on  insufficient  matedals, 
and  his  rule  is  on  that  ground  discharged,  he  can- 
not aflerwards  be  allowed  to  supply  the  deficiency, 
and  to  renew  his  application.  Reghta  v.  the  /«- 
habitants  rf BarUm,  9  Dowl.  P.C.  1021. 

Where  a  party  improperly  delayed  serving  a 
rale,  and  on  that  ground  the  rule  was  enlarged,  the 
Court  would  not  compel  the  party  enlarging  the 
jmle  to  comply  with  the  usual  condition  of  filing  his 
affidavits  previous  to  shewing  cause.  Regina  v. 
Anderson,  9  Dowl.  P.C.  1041. 

Where  a  mortgagee  died  on  the  20th  April,  inter- 
locutory judgment  having  been  signed  on  the  17th 
in  Easter  term,  the  Court  refused  to  grant  a  rule 
for  raCening  it  to  the  Master  to  compute  principal 
'  and  interest  on  the  mortgage  deed,  the  application 
being  made  in  Trinity  term.  Pitt  v.  Parker,  9 
I>owl.  P«C.  1069. 

It  is  not  necessary  to  produce  an  affidavit  in  the 
Common  Pleas  in  support  of  a  motion  for  a  rule  to 
compute.  Therefore,  where  an  affidavit  was  pro- 
duced, whidi  did  not  state  the  amount  of  the  bill,  it 
was  lield  sufficient  Bridpert  v.  Jones,  1  Dowl. 
P.C.  (v.&)  190. 

Where  a  Judge's  order  has  been  made  a  rule  of 
oourt,  a  motion  to  set  aside  the  order  is  irregular ; 
it  should  be  directed  against  the  rule.  Clement  v. 
Weaver,  I  DowL  P.C.  (n.s.)  198. 

The  service  of  a  rule  nisi,  under  1  &  2  Viet.  c. 
1 10.  s.  18.  for  non-payment  of  money^  pursuant  to 
tuBk  award,  should  be  personal,  but  on  a  statement  of 
apeoial  circumstances,  a  less  strict  service  may  be 
allowed.  Jordan  v.  Benmck,  1  DowL  P.C.  (n.8.) 
271. 

Where  a  Judge  has  made  an  order  at  chambers, 
fotwded  on  certain  facta  then  stated  to  him,  the 


Court  will  not,  on  an  application  to  rescind  his 
order,  allow  additional  facts  to  be  shewn,  which 
were  within  the  knowledge  of  the  appealing  party 
at  the  time  the  order  was  made.  Alexander  v.  Por^ 
ter,  1  DowL  P.C.  (2r.8.)  299. 

Service  of  a  rule  to  compute  on  the  keeper  of  a 
hotel,  where  the  defendant  and  his  family  were  re- 
siding, was  held  sufficient  QosUng  v.  Best,  1  DowL 
P.C.  (n.&)  add. 

An  affidavit  of  service  of  a  rule  to  compute  on  a 
defendant,  who  is  a  publican,  by  leaving  the  rule 
'*  on  a  person  in  the  bar,"  is  insufficient  Munroe 
V.  Reader,  1  DowL  P.C.  (k.s.)  664. 

Where  a  party  has  obtained  a  Judge's  order  to 
set  aside  a  judgment  upon  payment  of  costs,  he 
cannot,  if  he  has  drawn  up  and  served  the  order, 
subsequently  procure  the  revision  of  so  much  of  it 
as  relates  to  costs.  Giraud  v.  Austen,  1  DowL  P.C. 
(n.s.)  703. 

Service  of  a  rule  to  compute  on  the  landlady  of  a 
defendant,  at  his  lodgings,  she  stating  that  she  had 
given  it  to  the  defendant,  is  sufficient,  although  he 
had  ceased  to  reside  there,  but  had  not  given  them 
up.     Clarke  v.  Roberts,  1  DowL  P.C.  (m.s.)  778. 

Service  of  a  rule  to  compute  on  a  sister  of  the 
defendant,  at  his  residence,  circumstances  shewing 
arlier  to  be  his  agent  being  sworn  to,  is  sufficient 
Archery,  Evans,  I  DowL  P.C.  (m.8.)  861. 

Service  of  a  rule  to  compute,  by  putting  it  into 
the  letter-box  of  the  defendant  is  sufficient,  his 
clerk  afterwards  stating  that  he  had  taken  it  out 
and  given  it  to  the  defendant  Rayner  v.  Hodges, 
1  DowL  P.C.  (n.8.)  866. 

It  is  the  practice  of  the  Bail  Court,  on  the  last 
day  of  term,  that  the  junior  barrister,  seated  on  the 
back  row  shall  be  called  upon  to  move  first,  both  on 
the  first  and  second  rounds  of  motions.  See  2  DowL 
P.C.  (n.8.)  929. 

Service  of  a  rule  to  compute  by  putting  the  same 
through  the  door  of  the  chambera  of  defendant's 
attomev,  there  being  a  notice  on  the  door  to  that 
effect,  IS  sufficient  Warren  v.  Thompson,  2  Dowl. 
P.C.  (n.8.)  224. 

Service  of  a  rule  to  compute  at  the  dwelling- 
house  of  the  defendant,  on  a  female  whom  deponent 
believes  to  have  authority  to  receive  messages  for 
defendant,  is  insufficient  Brandon  v.  Edmonds,  2 
DowL  P.C,  (N.8.)  226. 

Service  of  a  rule  nisi  to  compute  on  the  daughter 
of  the  defendant's  landlady,  at  the  houae  in  which 
the  defendant  was  personally  served  with  notice  of 
declaration,  is  sufficient  Lawes  v.  Scales,  2  Dowl. 
P.C.  (N.S.)  342. 

The  Court  will  not  grant  a  rule  absolute  in  the 
first  instance  for  making  a  Judge's  order  a  rule  of 
court,  where,  by  the  rule,  costs  are  sought  to  be 
imposed  on  the  opposite  party.  Spicer  v.  Bond,  2 
DowL  P.C.  (n.8.)  955. 

(Z)    ExKCtTTION. 

Upon  an  application  to  set  aside  the  execution 
upon  a  judgment  under  a  warrant  of  attorney,  if  it 
appear  that  the  party  applying  has  some  interest, 
the  Court  will  not  look  to  the  amount  of  it : — Held, 
therefore,  that  the  application  might  be  made  by  a 
defendant  against  whom  a  fiat  in  bankruptcy  had 
afterwards  issued,  and  which  was  in  the  course  of 
operation,  as  he  had  an  interest  to  increase  the 
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dWiaible  fnnd  Co  be  difttriboted  wider  the  fiat. 
Pinches  v.  Harvey,  10 Law  J.  Rep.  (m.8.)  QB.  316{ 
1  aB.  868 :  1  O.  &  D.  286. 

A  Judge's  order  directed  a  stay  of  proceedings  on 
payment  of  debt  and  costs,  with  a  stipulation,  that 
in  defsult  of  payment  the  plaintiff  should  be  at 
liberty  to  sign  judgrment,  issue  execution,  aud  leyy 
the  d^bt  and  costs,  together  with  the  costs  of  execu- 
tion, sheriff's  poundage,  ofScer's  fees,  and  all  other 
incidental  expenses: — Held,  that  the  sheriff  was 
right  in  refusing  to  levy  as  **  incidental  expenses,* 
the  costs  of  a  rule  to  return  the  vrrit.  Hutchinson 
Y.  Humbert,  10  Law  J.  Rep.  (n.s.)  Exch.  413;  8 
M.  &  W.  638 ;  1  Dowl.  P.C.  (H.s.)  78. 

Where  the  Master,  by  his  allocatur  on  the  baek 
of  a  rule  of  court,  has  allowed  to  the  defendant  a 
sum  for  the  costs  of  the  day  upon  the  plaintiff  not 
proceeding  to  trial,  that  sum  becomes  a  sum  payable 
under  1  &  2  Vict.  c.  110.  s.  18,  for  which  he  may 
issue  execution,  without  any  Airther  rule  of  court 
directing  the  plaintiff  to  pay  the  money.  Hodgson  v. 
Patersm,  1 1  Law  J.  Rep.  (n.8.)  C.P.  289;  4  M.  &  6. 
333 ;  s.  c.  Hobson  v.  Paterson,  2  Dowl.  P.C.  (n.s.)  1 29. 

On  an  application  for  leave  to  issue  execution 
under  4  &  5  Will  4.  c.  62.  s.  31,  the  affidavit 
should  state,  that  at  the  commencement  of  the 
action,  and  at  the  time  of  the  judgment,  the  de*« 
fendant  resided  within  the  jurisdiction  of  the  Corn- 
mon  Pleas  of  Lancaster,  and  had  since  removed 
his  goods  or  person  fVom  thence.  Wigden  v.  Biri, 
1  ]  Law  J.  Rep.  (n.s.)  Exch.  8 ;  9  M.  &  W.  50 ;  1 
Dowl.  P.C.  (n.s.)  93. 

The  costs  of  an  interpleader  rule  cannot  be  levied 
by  the  execution  creditor  upon  the  goods  of  the 
defendant,  as  *<  expenses  of  the  executicm,"  within 
the  statute  43  Geo.  3.  c.  46.  s.  5.  Hammond  v. 
Nairn  or  Namn,  11  Law  J.  Rep.  (n.8.)  Exch.  14; 
9  M.  &  W.  221 ;  1  Dowl.  P.C.  (n.s.)  351. 

A  writ  oifi.fa,  having  been  sued  out  against  four 
defendants  jointly,  aca.  «a.  afterwards  issued  against 
them  on  the  1st  of  August  1840,  under  which  one 
of  them,  J,  was  taken  in  execution  on  the  10th  of 
that  month.  Having  thereupon  filed  his  petition 
under  the  Insolvent  Act,  he  was  discharged  on  bail 
on  the  22nd  of  August,  and  received  his  final  dis- 
charge on  the  13th  of  November.  On  the  9th  of 
Octc^ier,  a  house  belonging  to  him  was  taken  by 
the  sheriff  under  a  j9./a.  of  the  llth  of  August  1840, 
issued  by  the  plaintiiis  against  the  four  defendants: 
•—Held,  that  the  writ  of  fi,  fa.  was  irregular,  under 

I  &  2  Vict  c.  110.  s.  95,  as  having  issued  against  a 
party  who  had  been  discharged  under  the  Insolvent 
Act;  and  by  Lord  Abinger,  C.B.  {dubitamte  Parks, 
B,)  that  the  three  other  defendants  were  not  dis- 
chaiged  by  the  discharge  of  the  insolvent,  and  that 
a  new  writ  otfi,fa,  might  have  issued  against  them, 
either  on  a  return  to  the  prior  writ,  or  a  suggestion 
on  the  record  that  one  of  them  had  been  discharged 
from  the  debt  by  the  Insolvent  Act   Raynes  v.  Jones, 

II  Law  J.  Rep.  (n.s.)  Exch.  62;  9  M.  &  W.  104; 
1  DowL  P.C.  (N.s.)  373. 

In  an  action  by  the  indorsees  against  the  drawer 
of  a  bill  of  exchange,  accepted  payable  at  the 
*'Bloomsbury  Branch  of  the  London  and  West- 
minster Bank,"  the  declaration  stated,  that  it  was 
presented  **  at  the  said  Bloomsbury  Branch  of  the 
London  and  Westminster  Bank,  on  the  day  when 
it  became  due."     A   writ  of  error  having  been 


afterwards  sued  out  by  die  defendant,  on  the 
ground  that  the  declaration  did  not  state  a  pre- 
sentment to  the  acceptor,  the  plsintiffi  ap]£ed 
for,  and  obtained  the  leave  of  the  Court  ts 
take  out  execution,  notwithstanding  it»  writ  «f 
error.  No  mention  was  then  made  of  the  casts  cf 
the  application.  The  defendant  having  afkervsids 
discontinued  the  writ  of  error,  the  Court  salw- 
quently  refused  to  give  the  plaintiflb  the  costs  of 
the  above  spplioation.  SheUtm  v.  Bwrirtwift,  II 
Law  J.  Rep.  (N.a.)  Exch.  64;  8  M.  &  W.  25S;  1 
Dowl.  P.C.  (N.B.)  354. 

Where  an  attorney,  acting  for  seven  plamlii&ii 
different  actions,  delivered  seven  writs  ofjL/k.  to  te 
sheriff,  in  one  bundle,  at  the  same  time: — Hdd,Ait 
the  sheriff  could  not  call  upon  the  plaintiiis  or  Ibeir 
attorney  to  say  which  writs  were  to  have  priorilj. 

Semble^Thit  a  return  to  the  eSeet  that  he  M 
received  the  writs  at  the  same  time,  and  had  leried 
under  all,  would  be  a  good  return.  Askmertk  v.  He 
Earl  of  Uxbridgct  12  Law  J.  Rqp.  (na)  a&  19) 
2  DowL  P.C.  (N.8.)  337. 

An  execution  plaintiff  is  not  entitled  to  iodude 
in  the  sum  indorsed  to  be  satisfied  under  a  writ  of 
capias  ad  satisfaetendvm,  the  expenses  of  a  writ  of 
fieri  f ados,  and  a  levy  under  it,  but  which  writ  vis 
ultimately  unproductive.  Earp  v.  SattAell,  12  Lav 
J.  Rep.  (n.8.)  aB.  1*22;  4aB.  12;  3G.ftD.3M. 

If  the  sheriff  seise  goods  under  an  exeeutioBUpeB 
a  judgment  founded  upon  a  warrrant  of  attoniey, 
which  execution  is  afterwards  decided  to  be  iavalid, 
in  consequence  of  the  bankruptcy  of  the  defendaat, 
subsequent  executions  in  adverse  actions,  b^ged 
with  the  sheriff  previously  to  the  isaaing  of  the  fiat, 
take  in  priority  to  the  assignees  of  the  bankrupt 
Qoldsehmidi  v.  Hamlet,  12  Law  J.  Rep.  (va)  aP. 
304;  6  M.  &  0. 187;  6 So. (h.8.) 962 ;  1  DowLftL. 
P.C.  601. 

The  plaintiff,  having,  at  the  trial  of  this  csuae, 
obtained  a  certificate  for  speedy  exoutioo  "fivdie 
sum  recovered  by  the  verdict,"  taxed  the  coals, 
signed  judgment,  and  took  out  a  os.  so.  an  Ac 
proper  day,  for  the  sum  so  recovered,  and  aba  fer 
the  costs,  but  indorsed  the  ea.  as.  for  the  former  sma 
only.  The  defendant,  on  being  taken  in  exceotieB 
for  the  former  sum,  paid  the  debt,  and  was  dis- 
charged out  of  custody  afterwards,  and  wbcn  tbt 
ordinary  time  for  execution  had  arrived,  the  piaiatiff 
took  out  another  ea.  so,  for  the  costs.  The  dAa 
dant  having  been  taken  in  execution  on  this  aecmi 
writ,— Held,  that  he  was  entitled  to  be  disehaiged, 
as  it  appeared  on  the  fisce  of  the  writs  that  he  bad 
been  before  taken  in  execution  for  the  aaroe  anak 

Semble,  (per  WiglUmam,  J.)  that  the  oerttfeate 
"for  the  sum  recovered  by  the  v»diet"  entided 
the  plaintiff  to  speedy  execution  for  the  costs  alas; 
but  if  not,  or  if  speedy  execution  is  granted  ftr  psit 
only  of  the  sum  recovered,  a  plaintiff  on^t  to  ststi 
specially  these  facts  in  the  first  writ,  or  he  will  h» 
debarred  from  taking  out  a  second  writ  upon  the 
same  judgment  Smith  v.  Dickenson,  IS  Law  J. 
Rep.  (N.d.)  a.R  314;  1  Dowl.  &  L.  P.C  15^ 

In  an  action  against  the  sheriff  for  not  levyiq^ 
and  for  a  false  return  of  nulla  bona,  it  appeared  AM 
a  writ  of  fi.  fa.  was  issued  by  the  plaintiff  agaiast 
the  goods  of  one  Ward,  and  was  delivered  to  the 
sheriff  on  the  7th  of  June,  with  a  directioB  to  issae 
the  warrant  immediately,  and  the  seixurs  todc  pisce 
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tbe  day  titer.  PreTionaly  (on  the  Ist  of  June),  one 
Bird  bad  deliveved  a  writ  o{fi,fa.  to  the  said  sherifl^ 
with  directions  to  execute  it,  at  the  same  time  sug- 
gesting the  next  morning  would  be  the  best  time 
for  the  purpose,  but  did  not  order  tbe  sherifT  to 
restrain  the  execution  until  that  time.  Subse- 
quently, (Ward  having  offered  him  60L  to  stay  the 
ezooution,)  Bird  Terbally  desired  tbe  sherifl^  and 
on  the  2nd  of  June  gave  him  written  notice,  not  to 
ezecfute  the  writ  undl  further  orders.  The  60L  not 
being  paid,  such  further  orders  were  given,  but 
when  Bird^  bailiff  entered,  he  found  tbe  plaintiff's 
bailiff  in  possession.  The  sheriff  then  sold  the 
goods,  paid  the  money  to  Bird,  and  returned  nmtta 
AsMi  to  the  plaintiff's  writ  Tbe  jury  found  that 
Bird's  writ  was  in  the  first  instance  intended  to  be 
executed: — ^Held,  thai  the  countermand  of  execu- 
tioB  by  Bird  was  equivalent  to  a  withdrawal  of  his 
writ,  whieb  eould  not  be  considered  as  delivered  to 
the  sberifl^  *'to  be  executed,"  until  the  order  to 
]«oeeed:  tbeiefore,  that  the  plaintiff  was  entitled 
to  a  verdict  for  the  amount  levied.  Httnt  v.  Hooper, 
13  Law  J.  Rep.  (n.s.)  Exch.  183;  12  M.  &  W. 
664;  1  DowL  &  L.  P.C.  626. 

Where  a  defendant  is  in  execution  and  the  plain- 
tiff dies,  a  rule  may  be  made  absolute  in  the  first 
instance,  for  his  discharge,  on  production  of  an  afil- 
darrit,  by  tbe  next-of-kin,  that  it  is  not  his  intention 
to  prove  any  will  or  take  out  administration.  Oon 
V.  Wright,  I  Dowl.  P.C.  (N.S.)  864. 

Tbe  right  of  a  judgment  creditor,  in  possession 
under  an  elegit,  (notwithstanding  the  1  &  2  Viot 
c  110,  ss.  11, 13,)  is  not  analogous  to  that  of  a  pur- 
tthaser  for  vaJue  without  notice,  so  as  to  give  him  a 
preference  over  a  prior  equitable  claimant ;  the 
judgment  only  afilecting  that  which  was  properly  the 
estate  of  his  debtor.  Whitwortk  v.  Oaugain,  13  Law 
J.  Rep.  (N.8.)  Ch.  288 ;  8  Hare,  416. 

(AA)  Bill  or  Exceptions. 

Qutrre — ^Whether  a  judgment  given  by  the  Court 
of  Queen's  Bench  in  Ireland,  on  a  bill  of  exceptions 
tendered  to  the  charge  of  a  Judge  of  that  Court  in 
an  action  brought  and  tried  in  that  court,  is  not  in 
itself  irregular  and  erroneous.  Gawky  v.  Baker,  7 
Car.  ft  F.  379;  West,  467. 

A  eonrt  of  error  in  England,  upon  a  bill  of  excep- 
tions brought  before  it  by  writ  of  error,  is  bound 
to  decide  on  the  validity  of  the  exceptions,  and  to 
allow  or  disallow  them ;  and  also  to  correct  any 
•nrors  in  the  record  to  which  the  biU  of  exceptions 
is  annexed^  and  to  affirm  or  reverse  the  judgment  of 
the  Court  below,  according  to  law. 

But  such  Court  cannot  select  a  part  of  tbe  evi- 
donee  set  forth  in  tbe  bill  of  exceptions,  not  being 
the  subject  of  exception,  and  decide  the  cause  on 
arguments  applied  to  that  part  of  the  evidenee,  or  on 
the  consideration  of  its  bearing  on  the  merits  of  the 


Seeuef  m  tbe  ease  of  a  special  verdict,  or  demurrer 
to  evidence. 

The  Irish  Acts,  48  Oeo.  3.  c  31.  and  40  Geo.  3. 
eu  89,  have  not  given  the  Court  of  Error  in  Ireland 
any  laiger  power,  or  diflbrent  rule  of  law,  for  adjudi- 
cating on  the  record  and  bill  of  exceptions  brought 
before  it,  than  those  which  belong  to  and  govern  the 
courts  of  error  in  England.  Lord  Trimieetown  v. 
j:mnw.  9C.&F.749. 


If,  upon  a  bill  of  exceptions  to  tbe  Judge's  charge 
to  tbe  jury,  the  superior  Court  see  that  there  was 
a  misdirection  calculated  to  mislead  the  jury  in 
their  verdict,  the  Court  has  no  discretion,  but  must 
allow  the  exception  and  direct  a  new  trial,  even 
though  the  verdict  may  be  right  Seetu,  in  the  case 
of  a  motion  for  a  new  trial,  on  the  ground  of  misdi- 
rection. Househill  Coal  and  Iron  (kmpanu  v.  Neilwn, 
9C.  &F.  788. 

An  information  having  been  tried  at  tbe  Sum- 
mer Assises,  the  defendant  tendered  a  bill  of  excep- 
tions to  the  Judge,  and  on  the  day  after  the  trial 
supplied  him  wi&  a  sketch  of  the  exceptions.  On 
the  3rd  of  November  the  defendant  fumi^ed  the 
prosecutor  with  a  draft  of  the  bill  of  exceptions  for 
his  approval;  on  tbe  6th  of  November  the  draft 
being  still  in  the  hands  of  the  prosecutor,  the  defen- 
dant moved  for  a  rule  to  restrain  the  prosecutor 
from  proceeding  on  his  judgment,  until  one  week 
after  tbe  bill  of  exceptions  had  been  sealed ;  on  the 
7th  of  November  (the  6th  day  of  term,)  the  prose- 
cutor signed  judgment: — Held,  that  the  defen- 
dant had  been  sufficiently  prompt  in  his  proceedings, 
and  that  he  was  entitled  to  a  reasonable  time  to  seal 
his  bill  of  exceptions  and  to  sue  out  a  writ  of  error; 
and  the  Court  refused  to  compel  him  to  pay  the 
costs  of  the  application,  but  directed  them  to  be 
costs  in  the  cause ;  or  to  impose  a  term  upon  him 
to  enter  the  fact  upon  the  record,  that  the  bill  of 
exceptions  was  sealed  after  judgment  signed.  Rs' 
gina  V.  Rowkf,  2  DowL  P.C.  (11.8.)  335. 

(BB)  Proceedings. 

(a)  Stay  qf. 

A  Judge  has  no  power  to  order  a  stay  of  proceed- 
ings, after  a  certificate  for  speedy  execution  has 
been  granted  and  final  judgment  has  been  signed. 

This  Court  discharged  a  rule  to  set  aside  a  Judge's 
order  for  a  stay  of  proceedings  until  a  certain  day 
in  term,  as  useless,  it  appearing  that  the  order  bad 
expired  before  the  return  of  the  rule.  Lander  v. 
Gordon^  10  Law  J.  Rep.  (n.b.)  Exch.  89;  7  M.  &  W. 
318;  8  Dowl.  P.C.  910. 

A  summons,  calling  on  the  plaintiff  to  shew  cause 
why  a  writ  of  Ji.  fa,,  and  all  proceedings  thereon, 
should  not  be  set  aside,  on  the  ground  of  a  variance 
between  die  amount  mention^  in  the  mandatory 
part  of  the  writ,  and  the  amount  for  which  judgment 
had  been  signed  (according  to  the  incipitur  in  the 
book  of  the  clerks  of  the  judgpnents,)  does  not  ope- 
rate as  a  stay  of  proceedings;  and  therefore,  the 
plaintiff  having,  before  any  order  could  be  made 
upon  such  vummcns,  entered  and  completed  the 
judgment  upon  the  roll,  in  conformity  with  the 
writ  of  >f.  fa.,  a  Judge's  order,  subsequently  made 
to  set  aside  ti^e  writ  for  irregularity,  was  rescinded 
by  the  Court. 

Semble — If  the  mode  in  which  the  judgment  wss 
completed  was  irregular,  the  defendant  should  have 
moved  to  set  aside  the  judgment  PkilRpe  v.  Birch, 
11  Law  J.  Rep.  (n.s.)  C.P.  297;  4  M.  &  G.  403; 
6  So.  <N.t.)  178;  2  Dowl.  P.C.  (i!r.s.)97. 

Where  a  judgment  and  an  attendance  upon  a 
summons  are  running  together,  the  summons  must 
be  attended  before  judgment  can  be  signed. 

Therefore,  where  the  time  for  pleading  expired 
on  the  19tb,  and  a  summons  to  stay  proceedings 
was  made  returnable  at  1 1  o'clock  on  the  20th,  the 
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plaintiiT could  not  tign  judgment  for  want  of  a  plea 
before  the  return  of  the  summons,  and  a  plea  deli- 
yered  before  that  time  by  the  defendant  operated  as 
a  waiver  of  the  summons.  Barton  v.  Warren^  I4t 
Law  J.  Rep.  (N.a.)  a.B.  312;  3  DowL  &  L.  P.C, 
142. 

A  writ  of  summons  was  served  upon  the  defen- 
dant, with  an  indorsement  that  on  payment  of  a 
.sum  within  four  days  proceedings  would  be  stayed. 
The  defendant,  after  the  four  days  had  expired, 
paid  the  sum  indorsed  to  the  clerk  of  the  plaintiff's 
attorney,  in  the  absence  of  the  master,  and  obtained 
from  him  a  receipt  for  it  The  attorney,  on  the 
same  day,  repudiated  the  receipt,  and  proceeded 
with  the  action,  but  retained  the  money  which  bad 
been  paid.  An  order  having  been  obtained  by  the 
defendant  for  a  stay  of  proceedings,  the  Court, 
under  the  above  circumstances,  renised  a  rule  to 
rescind  the  order.  Hodding  v.  Stucf^ld,  14  Law  J. 
Rep.  (n.s.)  C.P.  38;  7  M.  &  6.  957;  8  Sc  (n.8.) 
662;  2  Dowl.  &  L.  P.C.  696. 

A  rule  to  discontinue  is  a  proceeding  in  a  cause, 
and  ma^  be  set  aside  if  obtained  dunng  a  stay  of 
proceedings.  Murray  v,  SUoer,  14  Law  J.  Rep. 
(N.8.)  C.P.  168 ;  1  C.&  638 ;  3  Dowl.  &  L.  P.C.  26. 

Where  notice  of  a  rule  having  been  obtained, 
will  operate  as  a  stay  of  proceedings. 

A  writ  of  summons  was  served  on  the  6th  of 
January,  and  on  the  13th  (the  11  th  being  the  first 
day  of  term)  a  rule  nisi  was  obtained  to  set  aside 
the  copy  and  service  of  the  writ,  notice  of  which 
rule  was  given  the  same  day  to  the  plaintiff's  attor- 
ney;  in  tihe  afternoon  of  the  following  day,  no  rule 
having  been  served,  an  appearance  was  entered  for 
the  defendant,  a  declaration  filed,  and  notice  thereof 
delivered :  two  hours  after  the  rule  was  duly  served: 
— Held,  that  the  rule  must  be  absolute.  Tiley  or 
TilUngY.  Hodgsm,  14  Law  J.  Rep.(N.8.)  Ezch.  115; 
13  M.  &  W.  638;  2  Dowl.  &  L.  P.C.  655. 

A  rule  niti  to  set  aside  an  interlocutory  judg- 
ment, with  a  stay  of  proceedings  having  been 
granted,  the  Court  refused  to  make  a  rule  to  com- 
pute on  that  judgment  absolute.  Andersen  v. 
Southern,  9  Dowl.  P.C.  994. 

Where  after  judgment  by  default,  a  summons  was 
taken  out  for  a  stay  of  proceedings  in  the  action, 
on  payment  of  the  debt  and  costs,  on  the  24th  of 
April,  returnable  on  the  25th,  but  before  it  was 
returnable,  it  was  agreed  between  the  parties  that 
the  hearing  should  be  postponed  until  the  after- 
noon of  the  26th,  and  on  the  morning  of  the  26th 
the  plaintiff  execute  a  writ  of  inquiry  of  damages, 
of  which  notice  had  been  previously  given : — ^Held, 
that  such  execution  was  bad,  and  must  be  set  aside; 
for  that  the  summons  operated  as  a  stay  of  proceed- 
ings from  the  time  at  which  it  was  originally  re- 
turnable on  the  25th.  Sarfent  v.  Broum,  2  DowL 
P.C.  (n.8.)  985. 

(&}  Staying. 

A  Judge's  order  having  been  made  in  Trinity  va- 
cation, to  stay  the  proceedings  in  an  action  brought 
against  good  faith,  a  motion  was  made  on  the  last 
day  of  Michaelmas  term,  to  set  aside  the  order  :— 
Held,  thatthelapseof  time  alone  was  not  sufficient  to 
preclude  the  application.  Cocker  y.  Tempest,  10  Law 
J.  Rep.(N.8.)Exch.  195;  7  M.&  W.  502;  9  Dowl. 
P.C.  306. 


Every  Court  has  an  unlimited  power  over  itsovn 
process,  and  may  stay  prooeedings  against  gssd 
faith,  though  the  agreement  in  fraud  of  which  ths 
action  was  brought,  was  made  whil«t  the  psitict 
were  not  under  the  authority  of  the  Court  Ceeksr 
▼.  Tempest,  7  M.  &  W.  502 »  9  Dowl.  P.C.  306; 
s.c.  not  s.p.  10  Law  J.  Rep.  (n.8.)  Ezch.  195. 

The  Court  refused  to  stay  Uie  proceedings  in  so 
action,  on  the  ground  that  a  former  action  betveca 
the  same  parties  had  been  brought  for  the  aae 
cause,  and  had  been  settled  by  the  defendants  pay- 
ing the  debt  and  costs  therein.  Roes  v.  Jae^uts, 
10  Law  J.  Rep.  (n.8.)  Exch.  300;  8  M.  ft  W. 
135 ;  9  Dowl.  P.C.  737. 

M  being  indebted  to  S,  in  5002.,  five  persons  gate 
to  S  separate  and  distinct  guaranties  for  the  ram  of 
SOL  each,  portions  of  M'l  debt  Hie  goanaliei 
were  not  given  at  the  same  time,  nor  upon  the  snw 
instrument,  but  the  form  of  each  was  Uic  sane.  M 
failed,  and  S  commenced  a  separate  action  agiioit 
each  of  the  five  sureties.  The  Court,  by  a  eonaaii- 
dation  rule,  stayed  proceedings  in  four  of  the  aetiABi 
till  the  fifth  was  tried.  Sharp  v.  Leikbndge,  11  Law 
J.  Rep.  (N.8.)  C.P.  189 ;  4  M.  &  G.  37 ;  4  Sc.  (ks.) 
722. 

The  assignee  of  a  replevin  bond,  without  any 
sufficient  reason  for  so  doing,  brought  sepania 
actions  against  the  principal  and  the  sureties.  The 
Court,  upon  payment  of  the  costa  in  one  action, 
stayed  proceedings  in  all.  Bariiett  t.  Bartktt, 
Bartlett  v.  Symonds,  and  BartUU  t.  Lyne,  11  Lav 
J.  Rep.  (11.8.)  C.P.  223 ;  4  M.  &  a.  269 ;  4  Sc.  (sa) 
779. 

Where  an  action  was  brought  in  this  court  for  a 
sum  under  40a.,  the  Court  reftised  to  stay  proceed* 
ings  on  an  affidavit  of  the  defendant,  stating  that 
he  was  served  with  the  copy  of  the  writ  in  tkt 
county  of  M,  where  he  and  the  plaintiff  were  Am 
residing.  It  ought  to  have  been  shewn  that  the 
defendant  was  residing  there  at  the  commeneenmt 
of  the  suit  DowHng  v.  PateaU,  12  Law  J.  Kef. 
(11.8.)  Exch.  295;  2  DowL  P.C.  rw.8.)  1025. 

W  brought  an  action  againat  S,  in  the  Coortof 
Exchequer,  upon  two  chequea,  to  which  S  pleadH 
that  they  were  void,  as  having  been  giren  for  moaey 
lost  at  gambling.   The  day  before  the  trial,  S  hdaf 
unprovided  with  evidence,  it  waa  agreed  that  the 
record  should  be  withdrawn,  that  the  anuNmt  of  lie 
cheques  and  the  costs  should  be  paid  on  a  givn 
day,  and  that  a  Judge's  order  should  he  drawn  up, 
embodying  these  terms,  and  providing  that  in  the 
event  of  oon> compliance  with  them,  W  might  aga 
judgment,  and  issue  execution.    This  order  «b 
drawn  up.  S  subsequently  discovered  evideoee,  and 
thereupon  applied  to  that  Court,  which  nadeank^ 
that,  upon  payment  of  the  eoats  br  S,  the  Judge's 
order  should  be  set  aaide,  and  thatWahonld  feithvitfc 
try  the  action.    W  applied  for  a  re-taxation  of  the 
costs  under  that  rule,  and  received  them.    On  dw 
same  day  that  the  rule  in  the  Exchequer  was  made, 
W  brought  an  action  in  this  oourt,  and  declared  opoa 
the  agreement  to  withdraw  the  record,  and  give  the 
Judge's  order,  as  a  distinct  agreement  :—Hdd,  that 
if  there  was  such  an  agreement,  it  was  a  disdnct 
cause  of  action,  and  that  this  Court  could  not  upoo 
a  summary  application  stay  the  proceedings.  IFWe 
V.  Simeon,  14  Law  J.  Rep.  (n,8.)  C.P.  188;  I  C.a 
610;  2  DowL  8c  L.  P.C.  658. 


PRACTICE,  AT  LAW— (Judge  at  CnAMBERs). 


503 


Id  Older  to  topport  an  application  to  atay  pro- 
ceedings nnder  the  Brighton  Court  of  Reqaeata  Act, 
a  viit  of  certiorari  must  iaane,  the  rule  for  which  ia 
absolnte  in  the  first  instance.  Fronk$  t.  Wieks,  9 
DowL  P.C.  178. 

Where  an  attachment  is  issued  against  the  sheriff 
for  not  returning  a  writ  of  venditioni  exponas  it  is  no 
objection  to  an  application  to  stay  proceedings 
niider  the  attachment  on  terms,  that  it  is  strietly 
legvlar,  and  the  sheriff  in  contempt,  and  although 
the  application  is  made  after  a  return  to  a  Ji.  fa,  in 
which  the  ^alue  of  the  goods  seized  was  not  stated. 
Begima  v.  ike  Sheriff  rf  Herts,  9  DowL  P.C.  916. 

(r)  Setting  aeide. 

If  a  plaintiff  proceeds  to  Judgment  and  execution, 
without  any  aerrice  of  the  writ  of  aummons,  this  ia 
SB  irregnUurity  only;  and  an  application  to  set  aside 
the  proceedings  must  he  made  within  a  reasonable 
time  after  the  defendant  haa  notice  of  them. 
Soimee  t.  Rueeeli,  10  Law  J.  Rep.  (hj.)  aS.  S67 ; 
9  DowL  P.C.  487. 

A  motion  to  set  aside  the  service  of  the  notice  of 
declaration,  and  subsequent  proceedings  for  irregu- 
larity, must  be  made  before  the  time  for  pleading 
haa  expired.  miUe  t.  BaU,  11  Law  J.  Rep.  (n.8.) 
UB.  IS;  1  DowL  P.C.  (ir.a.)  803. 

The  rule  that  **  no  application  to  set  aaide  pro- 
ceedinga  for  irregularity  shall  be  allowed  unless 
made  within  a  reasonable  time,'*  applies  aa  well  to 
prisoners  aa  to  other  persons,  daridge  ▼.  AtKenxie, 
12  Law  J.  Rep.  (n.8.)  C.P.  131 ;  5  M.  &  G.  251  ; 
2  DowL  P.C.  (H.8.)  898. 

Where  an  action  was  originally  brought  by  ^  S 
and  H  against  R  F  O,  Esq.,  commonly  called  the 
Hon.  R  F  O,"  and  a  writ  of  error,  coram  mM«,  waa 
afterwards  brought  by  the  defendant,  the  Court 
refused  to  set  aside  the  allowance  of  the  writ  of 
error  and  the  aaaignment  of  errors  for  irregularity, 
beeawse  the  notice  of  the  allowance  and  assign- 
ment giTcn  to  the  oppoaito  party  described  the 
proceedings  aa  ''  8  and  another  againat  the  Hont 
FO." 

If  the  deacription  used  gives  the  opposite  party 
aafficient  information  aa  to  the  matter  in  which  the 
proceedings  are  taken,  Uiere  is  no  ground  for  setting 
aaide  the  proceedings.  Sparding  v.  Greviile,  14  Law 
J,  Rep.  (]r.a.)  aB.  91 ;  2  Dowl.  &  L.  P.C.  721. 

The  fiiat  count  of  the  declaration  was,  for  not 
naing  preraisee  in  a  tenant-like  manner ;  the  second 
for  use  and  occupation ;  the  third  on  an  account 
atated.  The  damagea  atated  in  the  declaration  were 
50/.  The  writ  of  summons  waa  indorsed  for  171.,  and 
the  particulara  claimed  161.  for  rent  and  21,  damages 
for  non-repair  and  improper  use  of  premises.  A 
vcardict  waa  found  for  the  plaintiff.  The  Court  set 
aside  the  proceedings  on  the  ground  that  it  was  not 
a  caae  within  the  meaning  of  the  3  &  4  WilL  4. 
e.  43.  a.  17 ;  but  without  oosta,  aa  the  defendant  might 
have  objected  to  the  order  being  made,  or  moved  to 
aet  it  aaide  when  made.  Affey  v.  Skoobridgef 
9  DowL  P.C.  957. 

Where  a  replevin  bond  was  taken  in  a  penalty 
greater  than  the  amount  of  goods  distrained,  and 
with  a  clause  in  the  condition  to  indemnify  the 
sheriff  for  granting  the  replevin ;  and  it  appeared 
that  the  bond  had  been  executed  in  September,  and 
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assigned  in  February,  but  no  application  to  set  it 
aside  waa  made  till  Easter  term,  the  Court  refused 
to  set  it  aside  on  those  grounds,  but  intimated  that 
it  was  objectionable  that  the  bond  should  be  taken 
in  such  an  amount,  and  that  the  frequent  practice 
so  to  do,  and  the  delay,  were  the  only  causes  for  not 
interfering  to  set  it  aside. 

The  terms  on  which  the  Court  will  stay  proceed- 
ings on  a  replevin  bond  at  the  instance  of  the 
sureties  are,  the  payment  of  the  appraised  value  of 
the  goods,  if  that  is  less  than  the  amount  of  rent  due, 
the  double  ooats,  and  the  costs  of  the  application. 
Mien  v.  Loekwood,  9  DowL  P.C.  975. 

(CC)  Waiveb. 

[See  Plea,  Issuable  Pleas  and  Notice  to  Plead 
— ^Tbial,  Notice  oL] 

On  motion  to  set  aside  a  trial  and  verdict,  upon 
the  ground  of  irregularity  in  the  record,  in  omitting 
the  dates  of  the  teste  and  return  of  venire  and  Aa6ea« 
corpora  juraiorum : — Held,  first,  that  the  objection 
had  been  waived  by  the  defendants  suing  out  a 
writ  of  error ;  secondly,  that  the  omissions  having 
been  caused  by  the  delay  of  the  defendant  in  deli- 
vering pleas,  which  he  had  been  allowed  to  amend 
under  a  Judge's  order,  on  condition  that  the  plain- 
tiff should  be  entitled,  at  all  evente,  to  go  to  trial  on 
a  certain  day,  the  objection  was  made  against  good 
faitii.  Ouehterbmy  v.  Oibeon,  12  Law  J.  Rep.  (N.a.) 
C.P.  94 ;  5  M.  &  G.  579;  1  DowL  &  L.  P.C.  1. 

(DD)  Masteb'8  Report. 

Upon  the  argument  of  a  rule,  certain  facts  were 
not  ascertained  by  the  affidavite  on  either  side,  and 
the  Court  referred  the  matter  to  the  Master,  to  in- 
quire and  report  aa  to  them.  Upon  the  report 
being  read,  the  Court  refused  to  hear  counsel  upon 
the  »cte  stated  in  the  report,  the  other  parte  of  the 
ease  having  been  aigued  previously  to  the  refer- 
ence. Retina  v.  ike  Juetieet  of  Ckeshire,  13  Law  J, 
Rep.  (K.s.)  Q.B.  261. 

(EE)  Ok  Taxation. 

Where  the  Master  has  disallowed  certain  coste 
on  taxation  between  party  and  party,  as  being  un- 
necessarily incurred,  and  the  attorney  afterwards 
sues  his  client  for  the  same  costs,  which  are  again 
disallowed  on  texation,  the  Court  will  not  inquire 
into  the  propriety  of  the  Master's  decision.  Niekoll* 
V.  mUiami,  11  Law  J.  Rep.  (n.8.)  aB.  190. 

(FF)  JusoE  AT  Crawbers. 

An  application  for  a  capias  to  arrest  a  party  under 
the  1  &  2  Vict  c.  110.  s.  3,  should  be  made  to  a 
Judge  at  chambers,  and  not  to  the  Court  Bentley 
V.  Berrey,  10  Law  J.  Rep.  (N.a.)  Exch.  62 ;  7  M.  & 
W.  146. 

The  Court  has  no  power  under  1  &  2  Vict  c.  110. 
8.  3,  to  order  a  defendant  to  be  arrested,  but  the 
application  must  be  made  to  a  Judge  at  chambers. 
Barrett  v.  Crow,  1  DowL  P.C.  (m.8.)  774. 
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(b)  Supplemental. 

(P)  Plea. 

Demurrer. 

Information. 

Motions. 

Replication. 

Petition. 

Production  op  Documents. 

Commission. 

exhirits. 

Affidavits. 

Interrogatories. 

!Q)  Witnesses  AND  Depositions. 
R)  Publication. 
(  S )  Evidence  before  the  Master. 
(  T )  Conduct  of  Suit. 
(U)  Staying  Proceedings. 
y )  Orders  and  Decrees. 
W)  Accounts. 
(X)  References. 

(a)  In  general f  and  Proceedings. 

b)  Impertinence  and  Scandal. 

c)  Report. 

(Y)  Exceptions. 

(a)  In  general 

(b)  Bill 

c)  Answers. 

d)  Reports  and  Certificates. 

e)  Notices, 

( Z )  Sales  by  the  Court. 

( A  A  )  Payment  into  Court. 

(  BB  )  Payment  out  op  Court. 

(  CC  )  Suitors  Fund. 

(DD)  Speeding  Cause. 

(  EE  )  Setting  down,  Advancing,  and 

Hearing  Cause. 
(  FF  )  Brief  and  Office  Copies. 
(  GO )  Issue  and  Trial  at  Law. 
(HH)  Receiver. 
(  II  )  Infants'  Suits. 
(  JJ  )  Next  Friend. 
(  KK)  Lunatic. 
(  LL  )  Pauper. 
(MM)  Proceedings  IN  different  Courts. 

(  NN  )    EXCHEOUER  IN  EttUITY. 

( O  O )  Petition  of  Rights. 
(  PP  )  Re-Hearings. 
<QQ)  Appsal. 


! 


I 


( RR  )  Jurisdiction  of  the  Court. 

(  SS  )  Creditor's  Claim. 

(  TT  )  Distringas. 

( UU )  Jurisdiction  and  Duties  of  tri 

Masters. 
(  VV.)  Registrars. 
(WW)  Accountant  Gbnsral. 
(  XX  )  Preliminary  iNauiRiss. 
(  YY )  Service  of  Papers. 
(  ZZ  )  Irregularity. 
(AAA)  Traversing  Notb. 
(BBB)  Computation  of  Time. 
(  CCC  )  Writs  of  Fi.  Fa.  and  Elegit. 
(DDD)  Colonial  Court. 
(BEE)  Ne  Exeat. 
(FFF)  Cestui  auE  Vie. 


(A)  Bills. 
{a)  IngeneraL 

The  3  &  4  Vict  c  94,  for  faciHtadng  the  adnii- 
nistration  of  justice  in  the  Court  of  Cbiscoy, 
amended  hy  4  &  5  Vict  c  62;  19  LavJ.Sul 
86. 

The  Lord  Chancellor,  with  the  coiiCttTraiee  of 
the  Master  of  the  Rolls  and  Vice  Chascellon,  or 
any  two  of  them,  empowered  to  make  all  such  ordeis 
as  might  be  made  by  virtue  of  any  act  then  in  fom, 
by  5  Vict.  c.  5.  8.  29 ;  19  Law  J«  Stat  125. 

The  term  of  five  years,  within  which  rales,  onlei% 
and  regulations  were  directed  by  the  3  &  4  VieL  e. 
94.  to  be  made,  extended  to  ten  years  by  8  &  9  Viet 
c.  105 ;  23  Law  J.  SUt  448. 

All  rules,  &c.  so  made  to  be  deemed  general  rnki 
of  the  High  Court  of  Chancery,     s.  2. 

[For  the  General  Orders  see  the  various  titk% 
post.'] 

The  Orders  of  26th  August  1841  take  eflbct&oD 
the  last  day  of  Michaelmas  term  1841.  Sane 
Orders,  LI.  10  Law  J.  Rep.  (n.8.)  Ch.  413;  3  fien 
xxvi. ;  Cr.  &  P.  382. 

The  Orders  of  the  26th  of  October  1842,  tib 
efiect  from  the  28th  October  184Z  Oiden  of  36th 
October  1842,  XXXIV.,  12  Law  J.  Rep^  (ka)  CIt 
5;  3  Bea.  Ixvi.;  1  Ph.  xxxvi. 

The  Ist,  2nd,  3rd,  4th,  5th,  6th,  8th,  11th,  12tb, 
13th,  14th,  15th,  16th,  17tb,  18th,  19th,  20th,  22Di 
3l8t,  37th,  and  38th  of  the  Orders  of  the  SrdApiii 
1828,  and  the  amendments  made  by  the  Older  sf 
the  23rd  of  November  1831,  in  such  of  those  Oidot 
as  are  numbered  6, 13, 16, 17, 18,  and  19,  are  ahto- 
gated  and  discharged  by  Orders  of  8th  May  1845,  L, 
14  Law  J.  Rep.  (n.s.)  Ch.  282;  7  Bea.  xv.;  1  Pk 
Ix. 

The  Order  of  the  3rd  of  April  1830,  and  the  \^ 
7th,  8tb,  10th,  12th,  13th,  14th,  18th,  2l8t,  2M 
26th,  34th,  35th,  and  36th  of  the  Orders  of  the  21st 
December  1833,  the  Ist  and  2Dd  of  the  Orden  of 
9th  May  1839,  the  Ist,  2nd,  3rd,  4th,  5th,  3th,  14di, 
20th,  21st,  22nd,  83rd,  34tb,  and  35th  of  tbeOzdot 
of  the  26th  August  1841,  and  the  Ist,  2iid,  4th,  a»l 
5th  of  the  Orders  of  11th  April  1842,  and  all  other 
Orders  inconsistent  with  these  Orders  ditcfasrged. 
Ibid. 

All  Orders  not  specified  in  Order  L,  so  frr 
as  now  in  force,  and  consistent  with  these  Onlers, 
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are  to  remain  in  full  force  and  effect.    Order  II. 
Ibid. 

These  Orders  take  effect  from  the  28th  of  October 
1845.     Order  III.  Ibid. 

Interpretation  of  the  Orders  of  8th  May  1845, 
Older  IV.  Ibid. 

Wherever,  by  reason  of  the  5  &  6  Vict  c.  103,  for 
aboHshing  certain  offices  in  the  Court  of  Chancery, 
or  of  any  order  made  in  pursuance  of  it,  any  General 
Order  of  the  Court  shall  have  become  inapplicable 
to  theoffices  and  practice  of  the  court,  as  established 
in  pursuance  of  that  act,  such  General  Order  shall 
be  interpreted  as  if  it  were  amended  and  made  con> 
sistent  with  the  said  act  of  parliament,  and  the 
Orders  made  in  pursuance  of  it 

The  4th,  20th,  48rd,  and  76th  Orders  of  3rd 
April  1828,  and  the  2nd  Order  of  the  1 1th  April 
1842,  expressly  amended  accordingly.  Orders  of 
26th  October  1842,  XXXI.,  12  Law  J.  Rep.  (n.8.) 
Cb.  4 ;  3  Bea.  Ixiv ;  1  Ph.  xxxiii. 

The  duties  to  be  performed  by  clerks  of  records  and 
write  settled  by  Orders  of  26th  October  1842,  III., 
12  Law  J.  Rep.  (ii.8.)  Ch.  1 ;  3  Bea.  li. ;  1  Ph.  xxi. 

Duties  and  powers  of  the  taxing  Masters  fixed  by 
Orders  of  26th  October  1842,  IX.,  XV.,  12  Law  J. 
Rep.  (n.8.)  Ch.  2 ;  8  Bea.  liii.;  1  Ph.  xxiii. 

Officbl  attendance  and  vacations  fixed  by  Orders 
of  8th  May  1845,  V.,  VL,  VII.,  VIIL,  IX.,  and 
X.,  14  Law  J.  Rep.  (n.s.)  Ch.  282;  7  Bea.  xvii. ; 
1  Ph.  Ixii. 

Form  and  effect  of  bill  to  be  served  upon  a  party 
to  a  suit,  joined  for  form  against  whom  no  direct 
relief  is  sought,  and  proceedings  in  such  case.  See 
Or«drs  of  26th  August  1841,  XXIII.  to  XXIX., 
10  Law  J.  Rep.  (ir.8.)  Ch.  413 ;  3  Bea.  xix. ;  Or.  & 
P.  374. 

A  defendant  is  not  bound  to  answer  any  state- 
ment or  charge  in  the  bill  unless  specially  interro- 
gated, nor  any  interrogatory  except  such  as  he  is 
required  to  answer;  and  an  answer  stating  ignorance 
only,  where  he  is  dischsrged  from  answering  by  this 
order,  is  not  to  be  deemed  impertinent 

The  interrogatories  are  to  be  divided  and  num- 
bered consecutively  1,  2,  8,  &c.,  and  those  which 
each  defendant  is  required  to  answer  shall  be  speci- 
fied in  a  note  at  the  foot  of  the  bill ;  and  the  office 
copy  taken  by  each  defendant  shall  contain  only 
the  interrogatories  which  he  is  required  to  answer, 
unless  he  require  to  be  furnished  with  a  copy  of  the 
whole. 

The  note  at  the  foot  is  to  be  deemed  part  of  the 
hill. 

Orders  of  26th  August  1841,  XVI.— XVIII.; 
10  Law  J.  Rep.  (n.s.)  Ch.  412;  3  Bea.  xvi.;  Cr.  & 
P.  372. 

New  formula  to  precede  the  interrogating  part  of 
Che  bill.     Ibid.  Order  XIX. 

The  service  of  a  copy  of  a  bill  on  a  defendant 
under  the  23rd  of  the  Orders  of  the  26th  August 
1841,  must  be  made  within  12  weeks  from  the  time 
of  filing  the  bill,  unless  further  time  granted.  Orders 
of  8th  May  1846,  XVI.  2;  14  Law  J.  Rep.  (n.s.) 
Ch.  283;  7  Bea.  xx. ;  1  Ph.  Ixv. 

The  Court,  after  twelve  weeks'  delay,  may  permit 
service  of  copy  bill,  under  the  23rd  of  the  Orders 
of  the  26th  August  1841.  Orders  of  8th  May  1845, 
XXVIII.,  14  Law  J.  Rep.  (n.s.)  Ch.  287 ;  7  Bea. 
xxxiv.;  1  Ph.  Ixwx. 


(6)  Of  Discovery. 

[Kerr  v.  Reid,  4  Law  J.  Dig.  485 ;  10  Sim.  370. 
Mannenv,  Rowley,  4  Law  J.  Dig.  441 ;  10  Sim.  470.] 

A  bill  of  discovery  in  aid  of  a  defence  to  an 
action  cannot  be  sustained  against  a  person  who  is 
not  a  party  to  the  record  at  law,  although  charged 
in  the  bill  to  be  solely  interested  in  the  subject  of 
the  action. 

Bills  filed  by  or  against  underwriters,  as  they 
pray  some  relief,  do  not  form  an  exception  to  the 
rule;  but  if  to  a  bill  of  discovery,  in  aid  of  a 
defence  to  an  action  brought  on  a  policy  of  insurance 
by  the  agent  alone,  his  principal  is  made  a  defen- 
dant, the  latter  may  demur,  although  he  is  exclu- 
sively interested  in  the  subject  of  the  action. 

Bills  of  discovery  are  permitted  for  the  purpose 
of  obtaining  from  the  adversary  at  law  a  discovery 
of  matters,  which,  being  admitted  by  him,  may  aid 
the  defence  to  the  action,  but  not  for  the  purpose  of 
obtaining  evidence;  accordingly,  a  bill  or  discovery 
does  not  lie  against  a  person  who  may  be  a  witness 
for  the  defendant  in  the  action.  Queen  of  Portugal 
V.  Glyn,  7  C.  &  F.  466. 

A  defendant  at  law  is  entitled  to  a  discovery  in 
eouity,  not  only  to  support  an  affirmative  case, 
which  he  may  set  up  in  his  defence,  but  also  to  sus- 
tain his  defence  negatively,  by  disproving  facts 
which  the  plaintiff  at  law  must  shew  in  order  to 
maintain  his  action.  Gkucott  v.  Governors  and  Com- 
pany rfthe  Copper  Miners  of  England^  10  Law  J.  Rep. 
(N.8.)Ch.  30;   11  Sim.  305. 

A  bill  was  filed  for  relief,  and  for  discovery  of 
many  facts  not  material  to  the  relief: — Held,  that 
the  plaintiff  was  not  entitled  to  answers  to  interro' 
gatories,  which  related  to  facts  not  material  to  the 
relief;  and  that,  notwithstanding  the  defendants  had 
answered  some  of  such  immaterial  interrogatories, 
on  the  ground  that  they  contained  imputations  upon 
their  character. 

*  Whether  a  party  who  has  presented  an  appeal  to 
the  Privy  Council,  can  sustain  a  bill  in  this  court 
for  discovery  of  further  evidence  of  the  matters  to 
be  abjudicated  upon  by  the  Privy  Council,  quare. 
Woody,  Hitekhigs,  10  Law  J.  Rep.  (n.8.)  Ch.  257  ; 
3  Bea.  504. 

Bill  against  A,  grantee,  B,  assignee,  and  C  & 
Co.,  depositees,  to  set  aside  an  annuity  deed,  which, 
with  other  documents,  had  been  deposited  by  B  with 
C  &  C<k  as  security  for  his  banking  account 
The  bill  seeking  a  discovery  from  B,  and  that  he 
might  set  forth  a  list  of  such  other  securities  as  C 
&  Co.  held  applicable  to  B's  debt,  and  a  statement 
of  B's  banking  account  at  the  time  of  and  since  the 
deposit  of  the  annuity  deed,  and  praying  that  such 
other  securities  might  be  first  applied,  it  was  held, 
upon  exceptions,  that  B  could  not  by  his  answer 
decline  to  set  forth  such  list,  on  the  ground  that 
they  were  his  title  deeds,  nor  to  give  such  statement 
of  his  banking  account  Duncomife  v.  Davis,  1 1  Law 
J.  Rep.  (n.s.)  Ch.  18 ;  1  Hare,  184. 

A,  a  judgment  creditor  of  P,  (who  was  out  of  the 
jurisdiction,)  filed  his  bill  against  P,  and  also  against 
R,  a  solicitor,  seeking  to  redeem  a  mortgage  of  cer* 
tain  estates  belonging  to  P,  executed  to  R,  and  to 
foreclose  P.  P  and  R  were  the  only  parties  to  the 
mortgage  security,  and  the  bill  sought  a  discovery 
from  R,  (who  was  a  member  of  the  firm  of  R  & 
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Co.,  solicitors,)  of  the  partionlars  of,  and  the  names 
of  the  parties  beneficially  interested  in  the  mort- 
gage security;  and  whether  any  other  mortgage 
securities  had  been  executed  by  P,  affecting  other 
estates  belonging  to  P,  and  the  defendant  R  was 
required  to  state  and  set  forth  all  documents  and 
papers  in  his  possession,  relative  to  the  matters 
mentioned  in  the  bill.  R,  by  his  answer,  admitted 
the  execution  of  the  mortgage  security  to  him  by 
P,  and  stated  that  he  and  his  partners  in  business 
had  acted  in  the  preparation  thereof  as  the  solicitors 
of  the  parties  interested  therein,  the  particulars 
whereof,  as  well  as  the  names  of  the  parties  be- 
neficially interested  therein,  he  was  unable,  without 
coramiting  a  breach  of  professional  confidence  to 
his  clients,  to  disclose,  and,  therefore,  ought  not  to 
disclose  to  the  plaintiff.  The  defendant  R  also 
stated,  that  as  the  solicitor  of  certain  other  parties, 
he  prepared  several  mortgage  deeds  affecting  other 
propeity  of  the  defendant  P,  and  that  he  and  his 
partners  had  in  their  possession  the  mortgage  se- 
curities, and  divers  letters  and  papers  relating 
thereto ;  but  which  he  submitted  ought  not  to  be 
disclosed  or  produced  by  him,  inasmuch  as  such 
mortgage  deeds  were  also  prepared,  and  the  letters 
and  papers  came  into  the  possession  of  himself  and 
his  partners  ill  their  confidential  character  of  soli* 
citors  and  professional  advisers  to  such  persons: — 
Held,  that  the  objections  raised  by  the  defendant 
R  were  valid,  and  that  he  was  not  bound  to  make 
the  disclosure  and  discovery  required  of  him  by  the 
plaintiff  Jones  y,  Pugh,  11  Law  J.  Rep.  (N.8.}Ch. 
323;  12  Sim.  470. 

In  an  annuity  transaction  the  parties  hsd  em- 
ployed a  common  solicitor.  To  a  bill  to  set  aside 
the  annuity,  charging  that  various  letters  had 
passed,  and  various  interviews  been  had  between 
the  plaintiff  and  the  solicitor,  and  seeking  a  pro- 
duction of  such  letters,  and  a  discovery  of  what 
had  passed  at  such  interviews,  the  defendants  an- 
swered, that  the  solicitor  had  ceased  to  be  theij^ 
agent  for  seven  years  past,  and  that  they  did  not 
know  whether  any  such  letters  had  passed,  or  such 
interviews  had  been  had,  or  what  passed  thereat: — 
Held,  that  as  the  solicitor  was  the  common  agent 
of  both  parties,  at  the  time  of  the  transaction,  the 
defendants  were  bound  to  give  the  information,  or 
to  state  that  they  had  made  the  attempt  to  obtain  it 
from  the  solicitor  and  failed.  Earl  of  GUngatt  v. 
Frater,  12  Law  J.  Rep.  (n.s.)  Ch.  128 ;  2  Hare, 
99. 

6  H,  deceased,  deposited  with  a  bank  200^,  for 
which  he  held  two  accountable  receipts,  carrying 
interest  After  his  death,  G  H,  the  nephew,  having 
got  possession  of  these  receipts,  fraudulently  in- 
dorsed his  own  name  thereon,  and  the  bank  in 
ignorance  cashed  the  same,  and  then  cancelled 
them.  The  administrator  of  G  H  deceased,  filed 
his  bill  s^ainst  the  bank,  praying  an  account^  dis- 
covery, and  payment;  or,  in  the  alteniative,  the 
delivery  up  of  the  documents: — Held,  that  the 
plaintiff  was  entitled  to  a  delivery  up  of  the  receipts, 
which  had  wrongfully  come  into  the  possession  of 
the  bank ;  and  also,  that  the  decision  in  the  plain- 
tiff's favour  as  to  this  partial  relief  involving  the 
very  question  as  to  the  right  to  the  money  itself, 
equity  would  assume  jurisdiction  at  once  to  decree 
payment,   though  the  demand  was  purely  legal. 


Secui — If  the  right  to  the  documents  and  the  right  t» 
the  money  could  be  separated. 

The  dicta  in  the  books  **  that  the  right  to  disco- 
very  carries  with  it  the  right  to  relief"  is  not  m 
abstract  proposition,  but  mast  be  vnderrtood  is 
spoken  with  reference  to  the  subject-matter.  Tlie 
nacetsity  of  coming  into  equity,  is  a  circnmstsBee 
to  be  r^;arded  in  trying  the  question  of  jurisfictioK 
Pearce  v.  Creawkk,  12  Law  J.  Rep.  (lu.)  Ck.  351; 
2  Hare,  286. 

A  defendant  is  protected  from  being  called  upon 
to  discover  any  ikct,  or  any  one  of  a  aeries  offsets, 
which  may  contribute  to  establish  a  criminal  chugs 
against  himself;  and  a  defendant  cannot  deprive 
himself  of  this  protection  by  any  agreement  iaii 
which  he  may  enter. 

Where  an  indictment  for  conspincy  had  Wea 
preferred  against  a  defendant,  and  die  ioteirogtfD- 
ries  in  the  bill  related  to  the  aanse  matten  apoa 
which  the  indictment  was  founded,  the  defendnt 
obtained  an  order  upon  motion  for  time  to  pat  ia 
his  answer  after  the  indictment  should  be  ditpoied 
of;  and  that,  although  he  had  previously  enterei 
into  a  peremptory  agreement  to  put  in  his  aonrcr 
within  a  limited  time :  but  the  defendant  was  or- 
dered to  pay  the  costs  of  the  motion,  and  also  ef 
another  application  to  the  Master  for  further  tine 
to  answer.  Lee  v.  Read,  12  Law  J.  Rep.  (h.8.)  Ck 
.  26;  6  Bea.381. 

Where  the  interrogatories  of  a  bill  relate  to  mat- 
ters as  to  which  the  plaintiff  is  entitled  to  adiseo- 
very,  and  also  to  other  matters  an  admisrian  of 
which  would  subject  the  defendant  to  an  indieCmeat 
or  penalties,  and  which  do  not  form  the  fboadatioo 
of  any  part  of  the  relief  which  is  prayed,  and  the 
two  subjects  are  so  mixed  in  the  intenogatories  that 
the  defendant  cannot  separate  them  in  his  answer, 
the  plaintiff  cannot  insist  upon  an  answer  to  aay 
part  of  the  interrogatories.  Earl  of  Lidifieli  v. 
Bond,  12  Law  J.  Rep.  (k.8.)  Ch.  329;  6  Bca. 
88. 

On  exceptions  to  an  answer  to  an  informstka 
under  the  Marriage  Act,  4  Geo.  4^  c.  7<S,  for  the 
purpose  of  having  it  declared  that  the  husband  sf  a 
minor  had  forfeited  all  interest  in  the  wife's  pro- 
perty, it  was  held,  that  the  husband  was  not  bwad 
to  give  discovery  of  any  circomstances  tendiag  ts 
prove  that  he  had  contravened  the  proviaioasof  the 
statute. 

The  rule  of  protection  applies  equally  whether 
tibe  forfeiture  is  to  be  worked  out  in  eqnity,  or  Ae 
discovery  is  required  in  aid  of  an  action  at  la^ 
The  Atiomey  General  v.  Lucae,  12  Law  J.  Rep.  (s.&) 
Ch.  506 ;  2  Hare,  5^. 

The  forfeiture  of  securities  under  the  statnte  9 
Ann.  c.  14.  8.  1,  for  monies  lent  at  play,  is  not  a 
penalty  of  such  a  nature  as  to  protect  a  party  frem 
discovering  whether  ^the  considerati<M]  of  the  aeco- 
rity  on  which  he  brings  his  action  was  not  moaiei 
lent  at  play-     Sloman  v.  KeUy,  4  Y.  &  C.  169. 

A  plaintiff  at  law  is  entitled  to  file  a  bill  of  dis- 
covery. 

But  if  he  prays  for  an  injunction  in  the  oMsa 
time  to  restrain  the  defendant  from  all  proeecdiDgs 
at  law  against  the  plaintiff  in  the  auction,  thispnyer 
for  an  injunction  is  a  prayer  for  relief,  and  there- 
fore fatal  to  the  bill  as  a  bill  of  dbcoverv.  Awbtvt 

w 
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(e)  Of  Revivor. 

Bills  of  TeriTor  are  not  to  contain  the  pleadings 
in  the  original  soit  Orden  of  26tli  Auguit  1841, 
XLIX.,  10  Law  J.  Rep.  (n.s.)  Ch.  418;  8  Sea.  xz^i. ; 
Cr.  &  P.  882. 

To  a  bill  of  reriTor,  or  rerivor  and  sapplement, 
whether  a  defendant  haa  appeared,  or  an  appear- 
ance has  been  entered  for  him,  if  he  do  not  plead  or 
demur  within  eight  days,  the  plaintiff  is  entitled  as 
of  course  to  the  conmion  order  to  rerive.  Orders  of 
8th  May  1845,  LXI^  LXII.,  14  Law  J.  Rep. 
(va)  Ch.  290;  7  Bea.  zlvi.;  1  Ph.  xo. 

On  the  death  of  a  sole  plaintifl^  the  Court  may 
order  his  legal  representatiTe  to  reviTe  or  dismiss 
the  bill.    Ibid.    Order  LXIII. 

An  order  to  reTire  will  be  granted  as  of  course, 
unless  the  defendant  pleads  or  demurs  within  eight 
days  after  appearance.  Orders  of  8th  of  May, 
1846,  XVL  12,  14  Law  J.  Rep.  (ha)  Ch.  284 ;  7 
Bea.  xxii. ;  1  Ph.  Izv. 

If  the  plaintifr  files  a  bill  of  rerivor,  and  delays 
to  obtain  the  order  to  revise,  the  defendant  may 
obtain  an  order  for  liberty  to  rerive,  unless  the 
plaintiiT  shall  do  so  within  a  limited  time.  Goodwum 
▼.  Combes,  10  Law  J.  Rep.  (va)  Ch.  200 ;  12  Sim. 
41. 

Motion  by  a  defendant,  that  the  representatives 
of  a  deceased  sole  plaintiff  should  reviye  within  a 
limited  time,  or  that  the  bill  dionld  be  dismissed, 
refused.  DryeUn  t.  Watford,  11  Law  J.  Rep.  (n.8.) 
Ch.  160;  1  Y.  &  Coll.  C.C.  62^. 

Where  one  of  two  executors  has  alone  proved 
the  will  of  a  testator,  it  is  only  necessary  to  revive 
the  suit  against  the  executor  who  has  proved. 
Strickland  v.  Stnckland,  11  Law  J.  Rep.  (m.s.)  Ch. 
107;  12  Sim.  468. 

Motion  by  defendant,  that  the  executors  of  a  sole 
plaintiff,  who  had  died  before  the  hearing,  might 
revive  within  three  weeks,  or  that  the  bill  might  be 
dismissed  with  costs,  refused.  The  case  of  Ckowick 
V.  Dames  impugned.  Lee  v.  Lee,  12  Law  J.  Rep. 
(K.8.)Ch.  17;  1  Hare,  617. 

A  sole  plaintiff  having  died,  the  Court,  on  the 
application  of  the  defendtant,  ordered  that  the  adnrin- 
istimtor  ahould  revive  the  suit,  or  that  the  bill  should 
be  dismissed  without  costs.  Ckowick  v.  Dimes,  12 
Law  J.  Rep.  (ir.8.)  Ch.  17,  n. ;  8  Bea.  290. 

A  suit  had  been  instituted  by  the  curator  and 
committee  of  a  lunatic  (a  foreigner),  and  on  his 
bdialf,  against  a  party,  who,  upon  the  desth  of 
the  lunatic,  became  his  personal  representative.  A 
motion  by  the  defendant,  that  the  bill  should  be 
dismissed  with  costs,  unless  the  plaintiff  revived 
within  a  fortnight,  was  refbsed  with  costs.  Toledo 
v.  FietOf  14  Law  J.  Rep.  (n.s.)  Ch.  845. 

A  female,  soleplaintifi)  having  married,  the  Court 
ordered  that  within  a  week  after  notice  the  husband 
should  revive  the  suit,  or  that  the  bill  should  be 
dismissed  with  costs.  Johnson  v.  Norloek,  3  Bea. 
204;  and  see  Jones  v.  Massey,  Ibid.  295 ;  Turner  v. 
Cole,  Ibid.  295 ;  Broum  v.  Warner,  Ibid.  296 ;  Wil^ 
kimaon  v.  Charlesworth^  Ibid.  297. 

On  the  death  of  a  sole  defendant,  the  plaintiff 
filed  a  bill  of  revivor  and  supplement  against  his 
heir,  executor  and  devisee,  but  did  not  obtain  an 
order  to  revive.  The  devisee  joined  with  the  heir 
and  executor  in  moving  that  the  plaintiff  might 


revive  within  a  week,  or  that  the  suit  might  be  dis- 
missed. The  motion  was  refused,  because  the  de- 
visee, who  was  unaffected  by  the  revival  of  the  suit, 
had  joined  in  it    FoUand  v.  Lamotte,  10  Sim.  486. 

One  decree  was  taken  in  several  suits.  An 
abatement  afterwards  occurred: — Held,  that  one 
bill  of  revivor  was  sufficient  Moore  v.  Elkington,  2 
Bea.  574. 

On  the  death  of  one  of  two  co>plaintifik,  after  the 
cause  was  at  issue,  it  was  ordered  on  motion  that 
the  survivor  should  revive  the  suit  within  a  fort^ 
night,  or  in  default  that  the  bill  should  be  dismissed 
with  costs.    Chichester  v.  HwUer,  3  Bea.  49 1. 

A  cause  came  on  in  1889,  and  was  ordered  to 
stand  over  for  want  of  parties.  A  bill  of  revivor 
and  supplement  was  afterwards  filed,  stating  that  A, 
the  sole  plaintiff,  had  died  in  1888,  insisting  that 
the  order  of  1889  was  a  nullity,  and  praying  a  re- 
vivor. A  common  s;r  parte  order  to  revive  was  ob- 
tained on  petition,  placing  the  cause  "  in  the  same 
plight  and  condition  as  at  the  death  of  A."  The 
defendant  moved  to  discharge  the  order,  on  the 
ground  that  the  order  of  1889  must  be  discharged 
before  the  cause  could  be  put  in  the  same  plight  as 
at  the  alleged  death  of  A : — Held,  however,  that  it 
was  regular.    Bgrement  v.  Cowell,  6  Bea.  408. 

{d)  Supplemental  and  qf  Review. 

A  supplemental  bill  may  be  filed  after  replication, 
without  the  leave  of  the  Court,  in  order  to  state 
matters  which  occurred  before  the  filing  of  the  ori- 
ginal bill,  but  were  not  discovered  until  after  repli- 
cation.    Walford  v.  Pemberton,  18  Sim.  441. 

The  prioriCies  of  incumbrancers  upon  an  estate 
were  declared  and  a  receiver  appointed,  with  direc- 
tions to  keep  down  incambrances  in  a  suit  to  which 
the  first  incumbrancer  was  not  a  party.  The  first 
incumbrancer  filed  a  bill  againat  the  reoeiver  and 
the  several  parties  to  the  former  suit,  to  establish  his 
priority,  and  praying  that  if  necessary  the  second 
bill  might  be  taken  as  supplemental  to  the  first 
The  plaintiff  in  a  second  suit  moved  for  an  injunc- 
tion to  restrain  the  receiver  from  making  any  further 
payments  to  the  other  incumbrancers. 

Held,  that  the  Court  would  not  on  this  occa- 
sion determine  whether  this  was  to  be  taken  as  a 
supplemental  bill.  Smith  v.  Earl  of  Effingham,  2 
Bea.  282. 

The  mere  propriety  of  a  former  decree  cannot 
be  questioned  by  bill  of  review ;  it  is  only  where 
there  is  error  on  the  face  of  it  that  such  a  bill  can 
be  sustained.    Hmg  v.  Homan,  8  C.  &  F.  320. 

Remedy  by  supplemental  bill  after  a  decree  for 
specific  performance  for  the  damages  occasioned  to 
the  plaintiff  by  the  abstraction  by  the  defendant, 
pendente  lite,  of  part  of  the  subject-matter  of  the 
suit     Nelson  v.  Bridges,  2  Bea.  239. 

A  plaintiff  having  become  bankrupt,  the  Court 
ordered  that  his  assignees  should  file  a  supplemental 
bill,  or  that  his  bill  should  be  dismissed  with  costs. 
French  v.  Barber,  3  Bea.  295. 

[And  see  Bromley  v.  Gregory,  Ibid.  296.  HiRlU 
V.  Fry,  Ibid.  297.] 

A  contract  was  entered  into  for  the  sale  of  the 
vendor's  interest  in  a  lease  and  premises  at  Doncas- 
ter,  known  as  the  betting- rooms,  for  the  remainder 
of  the  lease  granted  by  A.  A  bill  for  specific  per- 
formance was  filed  by  the  purchaser,  in  which  and 
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in  the  decree  the  agreement  was  treated  as  compris- 
ing the  premises  held  of  A,  and  an  account  of  the 
rents  was  directed.  It  turned  out  that  the  rooms 
and  premises  were  partly  under  A  and  partly  under 
B,  whereupon  the  vendor  filed  a  second  bill,  praying 
a  declaration  that  the  whole  was  comprised  in  the 
agreement: — Held,  however,  that  the  plaintifif  could 
not  upon  a  rehearing  obtain  the  relief  asked  by 
the  second  bill,  uor  could  he  by  such  second  bill 
obtain  the  relief  thereby  prayed  whilst  the  decree 
Btood  in  its  present  form  ;  that  to  obtain  the  relief 
asked,  the  original  cause  must  be  reheard  with  the 
second,  and  consequently  that  the  second  bill  was  a 
supplemental  bill  in  the  nature  of  a  bill  of  review, 
which  ought  not  to  be  filed  without  leave  of  the 
Court.     Davis  v.  Bluck,  6  Bea.  398. 

On  a  supplemental  bill,  relief  may  be  given  of  a 
nature  different  from  that  which  was  prayed  by  the 
original  bill,  where  it  proceeds  upon  circumstances 
arising  out  of  subsequent  dealings  with  the  subject- 
matter  of  the  original  suit  Malcolm  v.  Scottf  3 
Hare,  39. 

'  In  1819,  a  bill  was  filed  by  the  representatives  of 
a  deceased  partner  against  the  surviving  partner, 
stating  that  the  surviving  partner  had  threatened  to 
apply  the  partnership  assets  in  his  own  private  busi- 
ness, and  specifically  alleging  that  he  had,  in  fact, 
done  so ;  but  praying  merely  for  the  usual  partner- 
ship accounts.  In  1828,  a  decree  was  made  direct- 
ing the  common  accounts.  In  1843,  before  the 
Master  had  made  his  general  report,  the  surviving 
partner  died ;  and,  in  the  same  year,  the  plaintifn 
filed  a  bill  of  revivor  and  supplement  against  his 
real  and  personal  representatives,  charging  the  em- 
ployment of  the  partnership  assets  in  the  separate 
trade,  and  praying  that  the  suit  might  be  revived, 
&C.  and  that  the  plaintiffs  might  have  the  benefit  of 
the  original  decree,  and  that  the  accounts  directed 
thereby  might  be  carried  on ;  and  praying  also  that 
it  might  be  declared  that  the  plaintiff's,  as  such  re- 
presentatives, were  entitled,  at  their  option,  either 
to  participate  in  the  profits  made  by  the  surviving 
partner,  or  to  be  allowed  interest  on  the  balances 
from  time  to  time  retained  by  him.  The  defendants, 
after  putting  in  their  answer  to  this  bill,  moved  to 
take  the  bill  and  their  own  answer  off*  the  file,  on 
the  ground  that  the  bill  was  in  the  nature  of  a  bill 
of  review,  and  had  been  filed  without  the  leave  of 
the  Court ;  and  thereupon  the  Court  ordered  a  stay 
of  proceedings  in  the  second  suit  without  prejudice 
to  the  plaintiffs'  right  to  file  a  new  bill,  &c.,  on  the 
grounds,  first,  that  the  second  bill  was  irregular,  as 
it  sought  relief  in  respect  of  the  subject-matter 
covered  by  the  decree  in  the  first  suit,  and  relief 
inconsistent  with  the  relief  which  could  be  had  under 
that  decree;  secondly,  that  it  could  not  be  supported 
as  a  bill  in  the  nature  of  a  bill  of  review,  as  it  did  not 
complain  of  or  seek  to  vary  or  reverse  the  original 
decree;  and  thirdly,  that  the  putting  in  of  their 
answer  by  the  defendants  was  at  the  utmost  only  a 
waiver  of  the  irregularity  of  the  suit  being  instituted 
without  leave  ;  but  that  waiver  still  left  the  suit  open 
to  all  the  other  objections  in  point  of  substance. 

Qtuere — Whether  the  filing  of  a  bill  in  the  nature 
of  a  bill  of  review,  without  leave,  is  not  an  irregu- 
larity, which  the  Court  itself  will  notice  on  the 
ground  of  public  policy.  Toulmin  v.  Coupland,  14 
Law  J.  Rep.  (n.s.)  Ch.  92 ;  4  Hare,  41. 


Distinction  between  supplemental  bill  in  nature 
of  a  bill  of  review  and  supplemental  bill  in  aid  of 
decree. 

An  original  bill  was  filed  against  three  defen- 
dants, calling  on  them,  as  executors  and  truitees, 
to  account  in  the  ordinary  way  for  their  teitatof  s 
estate,  and  by  the  decree  at  the  hearing,  the  eommaa 
account  was  directed  to  be  taken  against  &cin. 
During  the  course  of  the  proceedings  in  the  Mastei's 
ofiSce  under  the  decree,  it  was  discovered  that  die 
defendants  had  greatly  mismanaged  the  affairs  of 
the  trust,  whereupon  the  plaiDtiff*  in  the  original 
bill  filed  a  supplemental  bill,  praying,  amongst  otlier 
things,  a  declaration,  that  in  taking  the  aecoonts 
directed,  the  defendants  ought  respectively  to  be 
charged  with  such  sums  as  but  for  mlfui  defatU  m 
neglect  respectively  they  might  have  receired:— 
Held,  that  the  bill  waa  a  supplemental  bill  in  the 
nature  of  a  bill  of  review,  and  ought  not  to  have 
been  filed  without  the  permission  of  the  Cooit 
having  been  previously  obtained  for  that  pnrpoK, 
and  the  same  waa  ordered  to  be  taken  ofiTthe  file  for 
irregularity.  Hodton  v.  BaU^  12  Law  J.  Rep^  (lu.) 
Ch.80;  aflirmings.  c.  11  Sim.  456. 

Where  a  cause  was  in  such  a  state  that  a  pbinlif 
could  not  amend  his  bill  he  filed  a  tupplementd 
bill,  which  stated  no  facts  other  than  had  existed 
when  the  original  hill  was  filed,  but  alleged  that  lie 
had  only  recently  discovered  them.  The  statemeots 
and  the  relief  prayed  in  the  supplemental  bill  agreed 
with  the  general  scope  of  ^e  original  bill.  An 
objection  taken  at  the  hearing  to  the  filing  of  die 
supplemental  bill,  on  the  ground  of  irregolaritj, 
was  overruled. 

When  a  supplemental  bill  is  irregularly  filed,  it 
should  be  demurred  to,  or  a  motion  ^onld  be  made 
to  take  it  off*  the  file.  Rangtr  v.  the  Gnat  Wtettn 
Railway  Company,  12  Law  J.  Rep.(M.8.)  Ch.  217;  IS 
Sim.  368. 

A  bill  had  been  dismissed  as  against  some  of  the 
defendants  for  want  of  pnMecution.  At  the  hearing 
of  the  cause,  those  persons  were  held  to  be  aeees- 
sary  parties.  The  Court  refused  to  give  the  phin- 
tifiT  leave  to  file  a  supplemental  bill  against  them, 
and  dismissed  the  bill  as  against  the  other  defen- 
dants, with  costs.  Lautour  v.  Hoievmht^  12  Law  J. 
Rep.  (N.s.)Ch.  379  ;  affirming  s.  c  1 1  Sim. 71. 

A  plaintifi!^  after  replication,  is  not  prevented  by 
the  15th  Order  of  1828  from  filing  a  supplemental 
bill  without  leave  from  the  Court,  for  the  parpoie 
of  stating  facts  which  occurred  prior  to  the  orifinal 
bill,  but  not  known  to  the  plaintiff*  till  after  the 
filing  of  the  replication.  Pemberten  v.  Wa^ard,  IS 
Law  J.  Rep.  (n.8.)  Ch.  462 ;  13  Sim.  441. 

Plaintiffs,  whose  bill  had  been  dismissed,  botwbo 
had  appealed  from  the  decision,  applied  for  leave  to 
file  a  supplemental  bill,  for  the  purpose  of  bringing 
before  the  Court  a  report  made  by  the  defendants,  a 
public  company,  at  one  of  their  general  meetings, 
by  the  statements  in  which  the  matters  is  dnpnte 
would  probably  be  materially  affected.  It  baring 
been  shewn  that  the  plaintififs  had  knowledge  of  the 
report  before  the  suit  was  instituted,  the  Coart 
would  not,  primd  faciei  be  disposed  to  grant  such 
application ;  but  the  defendants  being  required  hj 
their  act  of  incorporation  to  enter  such  report  in 
their  books,  and  they  having  omitted  to  do  so,  the 
application  waa  granted,  the  question  of  costs  being 
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reserved  till  the  hearing.  The  Shffield  Canol  Com- 
pantf  ▼.  ike  Sheffield  and  Rotherham  RttUwajf  Company, 
H  Law  J.  Rep.  (n.s.)  Ch.  25. 

A  petition  for  a  bill  of  review  was  presented,  on 
the  ground  of  a  discovery  made  (soon  after  the  de- 
cree in  the  cause)  that  some  copies  of  papers  therein 
put  in  evidence  were  not  in  conformity  with  the 
originals : — Held,  that  as  these  papers  could  not  of 
themselves  have  led  to  a  different  result,  the  peti- 
tion for  leave  to  file  a  bill  of  review  had  been  rightly 
dismissed.     Charter  v.  Trevelyan,  11  C.  &  F.  714. 

(e)  Interpleader, 

[  CroHfford  v.  Fuher,  4  Law  J.  Dig.  486 ;  10  Sim. 
479 ;  BignoU  v.  Andland,  4  Law  J.  Dig.  486 ;  1 1  Sim. 
23.] 

(/)  Amended, 

After  answer  by  a  sole  defendant,  or  a  joint  an- 
swer by  several  defendants,  the  plaintiff  may  obtAin 
an  order  of  course  to  amend,  at  any  time  within  four 
we^ka  after  the  answer  is  deemed  or  found  sufS- 
«ient.  When  there  are  several  defendants,  and 
separate  answers,  the  plaintiff  is  entitled  to  a  similar 
Qrder  within  the  same  time  after  the  last  answer  is 
deemed  or  found  sufficient;  but  if  the  bill  be  not 
amended  within  fourteen  days  after  such  order,  the 
order  for  leave  to  amend  becomes  void,  and  the 
cause,  as  to  dismissal,  stands  in  the  same  situation 
as  if  such  order  had  not  been  made.  Orders  of  8th 
May  1845,  XYI.  32,  33,  34,  14  Law  J.  Rep.  (K.a.) 
Ch.  285 ;  7  Bea.  xzix ;  1  Ph.  Ixv. 

An  Older  for  leave  to  amend  a  bill  may  be  ob- 
tained, at  any  time  before  answer,  and  if  merely  to 
rectify  a  clerical  error  at  any  time  before  or  liter 
answer  upon  motion  or  petition,  without  notice. 

The  plaintiff  is  entitled  to  one  order  of  course  to 
amend  within  four  weeks  after  the  last  answer  is 
deemed  sufficient 

A  special  order  fqr  leave  to  amend  a  bill  is  not  to 
be  granted  without  an  affidavit,  to  be  made  by  the 
plaintiff  and  his  solicitor,  and  after  replication  a 
further  afiidavit  ia  required  for  leave  to  amend.  If 
the  plaintiff  do  not  amend  within  the  time  limited 
the  order  becomes  void.  Orders  of  8th  May  1845, 
LXIV.  to  LXX,  14  Law  J.  Rep.  (ii.b.)  Ch.  290} 
7  Bea.  xWil ;  1  Ph.  xcil. 

The  bill  had  been  amended,  and  the  defendants 
to  the  amended  bill  had  not  yet  answered : — Held, 
that  the  six  weeks  within  which  the  hill  might  be- 
amended,  by  virtue  of  the  ISth  Order  of  1831, 
must  be  counted  from  tlie  time  at  which  the  last 
answer  which  waa  put  in  to  the  original  bill  was  to 
be  deemed  sufficient  Haddeltey  v.  Nevill,  10  Law 
J.  Rep.  (n.s.)  Ch.  233;  4  Bea.  28. 

An  order  for  leave  to  amend  operates  from  the 
time  of  service  only,  and  therefore  an  intermediate 
step  taken  by  the  defendant,  after  the  order  is  made, 
and  before  it  is  served,  is  irregular.  Price  v.  IVebb, 
2  Hare,  515. 

AAer  answer,  a  plaintiff  obtained  an  order  of 
course,  to  amend  his  bill,  but  never  prosecuted  or 
acted  on  the  same ;  afterwards  the  plaintiff  obtained 
an  order,  as  of  course,  to  amend  his  bill,  without  pre- 
judice to  the  injunction  issued  in  the  cause,  the 
plaintiff  undertaking  to  amend  within  a  week: — 
Held,  that  the  order  to  amend,  as  of  course,  without 
prejudice  to  the  injunction,  was  irregular.     Brook* 


V.  PurUm^  11  Law  J.  Rep.  (if.s.)  Ch.  73;  4  Bea. 
494. 

A  cause  having  come  on  for  hearing,  the  same 
was  directed  to  stand  over,  and  leave  was  given  to 
amend  by  adding  interested  parties.  The  bill  was 
amended,  and  stated  that  the  plaintiffs  represented 
those  parties,  by  having  become  their  legal  personal 
representatives,  and,  the  amendments  having  been 
answered,  a  replication  was  filed.  The  Court  de- 
clined ordering  the  replication  to  be  taken  off  the 
file,  save  on  condition  that  the  defendants  waived 
any  objection  they  might  have  to  the  form  of  the 
pleadings  on  the  cause  coming  on  again  to  be  heard. 
Jame*  v.  James^  11  Law  J.  Rep.  (n.8.)  Ch.  96;  4  Bea. 
578. 

Upon  application  by  the  plaintiff,  for  leave  to 
withdraw  replication,  and  amend  his  bill,  the  affi- 
davit miut  state  the  matter  of  the  proposed  amend- 
ment, and  that  such  matter  could  not,  with  due 
diligence,  have  been  sooner  introduced.  Bawdeny, 
Tepper,  12  Law  J.  Rep.  (n.8.)  Ch.  93. 

Four  demurrers  were  allowed,  and  leave  given  to 
amend  within  a  limited  time.  Afterwards,  another 
defendant  demurred,  and  his  demurrer  was  sub- 
mitted to,  and  the  plaintiffs  obtained  leave  to  amend 
within  three  weeks,  under  which  order  the  plsintiffs 
amended  the  bill,  before  the  expiration  of  the  time 
allowed  by  the  first  order :  and  afterwards  obtained 
an  order  to  amend  upon  the  usual  statement  that 
the  bill  had  been  amended,  and  no  answer  had  been 
put  in  to  the  amendments : — Held,  that  this  was  an 
evasion  of  the  first  order ;  and  the  last  order  was 
discharged,  with  costs.  Deeke  ▼.  Stanhope^  12  Law 
J.  Rep.  (n.s.)  Ch.  464. 

The  defendant  having  filed  a  demurrer  to  the 
plaintiff's  bill,  the  plaintiff  wrote  to  say  he  sub* 
mitted  thereto  and  would  obtain  an  order  to  amend. 
More  than  two  months  afterwards  he  obtained  an 
order,  as  of  course,  to  amend :  it  was  discharged  for 
irregularity.  Heam  v.  Ifiny,  12  Law  J.  Rep.  (n.s.) 
Ch.  5 12;  6  Bea.  368. 

Upon  motion  to  dissolve  the  common  injunction 
obtained  on  a  supplemental  bill,  the  Court  held, 
that  the  original  bill  ought  to  have  been  amended, 
and  ought  to  have  put  those  facts  in  issue  that  were 
alleged  on  the  supplemental  bill,  and  which  had 
happened  prior  to  the  original  bill.  Parker  v.  Con^ 
ttable,  12  Law  J.  Rep.  (n.s.)  Ch.480;  13  Sim.  536. 

In  support  of  an  application  to  the  Court  to 
amend,  not  within  the  13th  Order,  the  affidavit 
required  by  the  13th  Order  will  not  be  sufficient; 
but  the  Court  will  require  to  be  satisfied  of  the 
occasion  and  necessity  of  the  proposed  amendments, 
and  that  no  material  inconvenience  will  thereby 
accrue  to  the  defendant  Bertolacei  v.  Johnstone, 
13  Law  J.  Rep.  (n.8.)  Ch.  99 ;  2  Hare,  632. 

If  the  plaintiff,  at  the  time  of  amending  his  bill, 
has  taken  up  a  new  place  of  residence,  the  bill  ought 
to  be  amended  by  describing  him  as  of  his  new  re- 
sidence. Kerr  v.  Gillespie,  13  Law  J.  Rep.  (n.s.) 
Ch.  135;  7  Bea.  269. 

After  a  notice  of  motion  to  dismiss  the  bill 
for  want  of  prosecution  had  been  given  by  one 
of  the  defendants,  before  the  Vice  Chancellor  of 
England,  and  during  the  suspension  of  the  hearing 
of  the  motion,  under  the  direction  of  his  Honour, 
the  plaintiff  obtained  at  the  Rolls  an  order,  on 
petition,  as  of  course,  to  amend  his  bill,  the  fact  of 
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the  pendency  of  the  motion  to  dismiss  not  being 
mentioned  in  the  petition : — Order  held  irr^ular, 
and  discharged  with  costs.  Marquis  qf  Hertfird  v. 
Suuset  13  Law  J.  Rep.  (n.8.)  Ch.  141. 

On  the  coming  in  of  an  answer  to  a  bill  filed  bv 
two  plaintifib.  it  appeared  that  one  of  the  plaintiflls 
had  agreed  with  one  of  the  defendants,  before  the 
institution  of  the  suit,  to  be  bound  by  certain  deal- 
ings which  had  taken  place  with  the  trust  property, 
the  subject-matter  of  the  suit ;  this  was  not  known 
to  the  solicitor  of  the  plaintiffs,  when  instructions 
were  given  for  the  preparation  of  the  bill,  nor  until 
after  the  answers  had  been  filed : — Held,  on  giving 
security  for  the  costs  of  the  suit  up  to  the  date  of 
the  motion,  and  paying  the  costs  of  the  motion,  that 
the  plaintiffs  were  entitled  to  amend  the  bill  by 
striking  out  the  name  of  such  co-plaintifl^  and 
making  him  a  defendant;  the  costs  already  incurred 
in  the  suit  being  reserved  by  the  Court  for  consi- 
deration at  the  hearing  of  the  cause.  Bather  v. 
Kearsley,  13  Law  J.  Rep.  (N.s.)Ch.321. 

The  words  **  after  answer,"  in  the  13th  Order  of 
April  1828,  and  of  November  1831,  have  reference 
to  an  original  bill  only. 

Where  a  bill  had  been  amended,  and  an  answer 
filed  thereto,  and  six  weeks  time  had  expired  from 
the  time  of  the  answer  to  the  original  bill  being 
considered  sufficient,  but  six  weeks  had  not  elapsed 
from  the  time  when  the  answer  to  the  amended  bill 
was  to  be  considered  sufficient: — Held,  that  the 
Court  alone  had  jurisdiction  to  make  an  order  for 
leave  to  re-amend  the  bill.  Wimbcme  and  Cran^ 
bourn  Union  v.  Matton^  13  Law  J.  Rep.  (n.8.)  Ch. 
370 ;  7  Bea.  309. 

A  bill  was  filed  by  several  plaintifi!s,  including 
Pattison,  A  restrain  the  piracy  of  a  copyright,  and 
notice  of  motion  for  an  injunction  was  given  on  the 
same  day  by  plaintiffs  including  Pattison.  The 
defendants  put  in  an  answer  inserting  the  name 
Pattison.  Both  the  plaintiffii  and  defendants  filed 
affidavits,  usinff  the  name  of  Pattinson,  who  signed 
his  name  Pattmson  to  one  affidavit.  The  defen- 
dants put  in  their  answer,  and  having  discovered 
the  error  in  the  name,  inserted  it  as  Pattison.  The 
plaintifls  moved,  and  the  defendants  objected  to  the 
bill: — Held,  that  the  plaintifls  could  not  proceed 
without  amending  their  bill  under  a  regular  order 
for  that  purpose.  Liberty  given  to  amend,  but  the 
answer  to  be  deemed  an  answer  to  the  amended  bill. 

The  plaintiffs  amended  and  moved  on  the  old 
notice : — Held,  that  an  error  in  a  plaintiff's  name 
was  not  merely  clerical,  and  there  must  be  a  new 
notice. 

The  plaintifls  gave  a  new  notice  to  renew  the  old 
motion,  and  that  the  affidavits  would  be  read.  An 
objection  was  held  to  be  good,  that  the  affidavits 
could  not  be  read  against  tne  answer,  which  was  in 
fact  filed  at  the  same  instant  with  the  bill  under  the 
previous  order.  Nield  v.  Coatet,  13  Law  J.  Rep. 
(N.8.)  Ch.  378. 

After  one  of  several  defendants  has  answered,  the 
plaintiff  can  only  obtain  one  order  as  of  course  to 
amend.  All  further  leave  to  amend  must  be  ob- 
tained on  special  application.  Davis  v.  Prout,  12 
Law  J.  Rep.  (n.s.)  Ch.  10;  5  Bea.  375. 

^  An  order  to  amend  as  the  plaintifls  may  be  ad- 
vised, does  not  authorize  the  names  of  co-plaintiffs 
to  be  struck  out.    Sloggeit  v.  CoUins,  13  Sim.  456. 


The  plaintiff  obtained  a  speetal  i^juieticmy  and 
the  defendants  subsequently  filed  a  general  de- 
murrer, after  which  and  before  the  demurrer  had- 
been  set  down,  the  plaintiff  obtained  an  order  of 
course  to  amend  without  prejudice  to  the  ii^uoctioii : 
— Held,  regular.  Warburton  v.  the  Lmdancmd  Bia6k- 
waU  Railway  Company,  2  Bea.  253^ 

After  a  demurrer,  the  plaintiff  may  befiore  it»bM 
been  argued  obtain  an  order  of  coaiae  to  amcBd ; 
the  only  questidn  is,  what  costs  he  is  to  pay,  and 
that  depends  upon  whether  the  demuner  baa  been 
set  down  or  not    Ibid. 

A  plaintiff  submitted  to  a  demurrer  and  obtained 
an  order  of  course  to  amend,  undertaking  to  amend 
within  three  weeks;  he  did  not  comply  with  the  oa- 
dertaking,  but  after  the  expiration  of  the  three 
weeks,  obtained  a  second  order  of  course  to  amend 
upon  similar  terms ;  no  answer  having  been  filed, 
— Held,  that  the  second  order  was  not  inegalar. 
Nitholson  V.  Pnie,  2  Bea.  497. 

Liberty  being  given  to  amend,  the  bill  was 
amended  by  striking  out  the  names  of  several  ce- 
plaintifb,  and  suing  by  one  on  behall^  &&  of  the 
others: — Held,  irregular;  but  the  Court  allowed  the 
amendment  to  stand,  security  being  given  for  costi. 
Feliowes  v.  Deere,  3  Bea.  353. 

Leave  to  amend  the  bill,  without  prejudice  to  ex- 
ceptions to  the  anawer  which  had  been  overmled. 
Woodsy.  Woods,  3  Hare,  411. 

Amendment  of  a  bill  brought  by  some  of  ih» 
members  of  a  joint- stock  company,  on  behalf  of 
themselves  and  all  the  other  shareholders,  except 
the  defendants,  by  striking  out  "  on  behalf  of  them- 
selves and  all  the  other  shareholders,*'  &4X,  and 
making  it  the  bill  of  the  plaintifls  named  on  the 
record  only.    Janes  v.  Rase,  4  Hare,  52. 

Before  answer  to  a  bill  of  discovery,  motioo  ts 
expunge  amendments  made  with  a  view  to  con- 
verting it  into  a  bill  for  relief  allowed.  Parker  v. 
Ford,  1  Coll.  C.C.  506. 

{g)  Taken  pro  Cot^essa. 

Time  for  taking  a  bill  pro  eo^fesso  after  execu- 
tion of  attachment  See  Orders  of  8th  May  1845, 
XVI.  49.,  14  Law  J.  Rep.  (n.s.)  Ch.  286 ;  7  Bea. 
xxxii. ;  1  Ph.  Ixv. 

Upon  the  execution  of  an  attachment  for  want  of 
answer  against  any  defendant,  or  at  any  time  within 
three  weeks  afterwards,  the  bill  may  be  taken  pn 
coi^euo. 

Where  writ  of  attachment  cannot  be  executed, 
defendant  to  be  deemed  to  have  absconded. 

In  cases  where  anv  defendant  does  not  pat  in  his 
answer  in  time,  or  tor  any  cause  a  writ  of  attadi- 
ment  or  subsequent  process  for  want  of  answer  can- 
not be  executed  against  him,  such  defendant  ia,  fer 
the  purpose  of  enabling  the  plaintiff  to  obtain  an 
order  to  take  the  bill  pro  eonrfesso,  to  be  deemed  to 
have  absconded.  Orders  of  8th  May  1845,  LXXVL, 
LXXVll.,  14  Law  J.  Rep.  (na)  Ch.  291j  7  Bea.1  ; 
1  Ph.  xcv. 

Mode  of  proceeding  to  take  bill  pro  cemfeaas 
against  a  defendant  who  has  appeared,  but  is 
deemed  absconding  under  last  Order.  Ibid.  Order 
LXXVIII. 

A  decree  pro  carfesso  is  not  to  be  taken  on  the 
same  day  on  which  the  order  is  made.  Ibid.  Order 
LXXXI. 
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The  defendant  is  entitled  to  appear  (and  waiving 
objections  to  the  order),  to  be  heard  on  taking  the 
bill  pr9  corfttto.    Ibid.  Order  LXXXII. 

The  Court  is  to  make  such  decree  pro  corfisso  as 
aeema  just,  and  if  the  defendant  has  appeared  to 
the  bill  or  at  the  hearing,  the  decree  is  to  be  abso- 
late.  Ibid.  Order  LXXXIII.,  HLaw  J.  Rep.  (n.s.) 
Ch.  292;  7  Bea.  Ki.;  1  Ph.  xevii 

Mode  of  proceeding  to  take  bill  ftro  confesto 
against  absconding  defendant,  where  appearance 
has  been  entered  for  him.    Ibid.  Order  LXXIX. 

A  defendant  in  custody  for  want  of  answer  may, 
upon  submitting  to  a  decree  pro  ermfesto,  apply  for 
his  discharge.    Ibid.  Order  LXXX. 

The  2nd  rule  of  1  Will.  4.  c.  86.  does  not  apply 
to  proceedings  in  the  Court  of  Exchequer,  the 
words  "last-mentioned  rules"  in  the  20th  section 
of  the  act,  referring  only  to  rules  from  6  to  20  in- 
clusive, directed  to  be  adopted  by  the  1 9th  section. 
OUffUld  ▼.  Cobbett,  10  Law  J.  Rep.  (n.8.)  Ex.  Eq.  ). 

Where  a  defendant  in  contempt  for  want  of 
Answer  was  brought-  up  to  the  bar  of  the  Court, 
and  a  motion  was  made  to  have  the  bill  taken  pro 
eonfesto  against  him,*  the  Court  allowed  him  to  file 
his  answer  after  the  motion  was  made.  Robinson  v. 
Stanford,  12  Law  J.  Rep.  (N.s.)  Ch.  256;  2  Hare, 
149. 

The  2nd  rule  of  the  15th  section  of  the  act  1 
Win.  4.  c.  Z6.  was  intended  for  the  benefit  of  the 
plaintifir;  and  the  twenty-eight  days  therein  men> 
tioned  is  not  extended  by  the  13th  rule ;  and  the 
plaintiflT  need  not  wait  till  the  expiration  of  two 
calendar  months  before  bringing  up  a  defendant  in 
contempt,  for  the  purpose  of  having  the  bill  taken 
pro  confeuo  agunat  him.  Simpton  v.  Barton,  13 
Law  J.  Rep.  (k.s.)  Ch.  79. 

The  Ist  Order  of  April  1842  held  applicable  to 
a  defendant,  for  whom  an  appearance  had  been 
entered,  under  the  provisions  of  the  2  Will.  4.  c. 
83.  and  the  4  &  5  Will.  4.  c.  82,  and  for  whom  no 
appearance  had  been  entered  under  the  8tb  Order 
of  August  1841.  Joieph  v.  TyndaU,  13  Law  J.  Rep. 
(U.S.)  Ch.  329. 

Under  the  1  Will.  4.  c.  36.  a  decree,  even 
where  there  is  but  one  defendant,  cannot  be  taken 
pro  afrfeuo  on  motion.  Collins  v.  Collyer,  3  Bea. 
000. 

Bill  ordered  to  be  taken  pro  confetso  under  the 
1  Will.  4.  c.  36.  s.  15,  rule  2,  against  a  party  iu 
eostody  who  had  been  brought  before  the  Judge  at  his 
private  residence,  such  a  course  being  a  sufficient 
compliance  with  1  Will.  4.  c.  36.  s.  15.  rule  5, 
which  requires  that  such  party  shall  be  brought 
**  to  the  bar  of  the  Court"  within  30  days  from 
the  time  of  arrest     Clarks  v.  Clarke,  4  Bea.  497. 

Where  a  bill  is  taken  pro  confesso  under  the  1 1  th 
Order  of  April  1842,  the  plaintiff  is  not  entitled  to 
such  decree  as  he  can  abide  by,  but  to  such  de- 
cree only  as  he  is  entitled  to  on  the  record.  Stan* 
ley  V.  Bond,  6  Bea.  421. 

Coarse  of  proceedings  to  take  a  bill  pro  confesto 
after  appearance  under  the  1st  Order  of  April 
1842.     Stanley  v.  Bond,  7  Bea.  386. 

Order  1st  of  the  11th  of  April  1842,  as  to  tak- 
ing bills  pro  confetso,  applies  to  suits  commenced 
before,  as  well  as  after,  the  date  of  the  Order. 
Ibid. 

Process  for  taking  a  bill  pro  cottfesto  under  the 
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Ist  Order  of  the  11th  of  April  1842,  against  a  de- 
fendant  deemed  to  have  absconded,  after  appear- 
ance by  his  own  clerk  in  court.  Harrison  v.  Slew' 
ardxon,  2  Hare,  533. 

Proceedings  for  taking  the  bill  pro  eonfesso 
under  the  Order  of  the  11th  of  April  1842,  against 
a  defendant  deemed  to  have  absconded,  for  whom 
an  appearance  has  been  entered  under  Order  VIII. 
of  the  26th  of  August  1841,  and  who  does  not 
afterwards  appear  by  his  own  solicitor.  EUoft  v. 
Broum,  2  Hare,  618. 

Where  a  defendant,  after  being  served  with  tlio 
subpoena  to  appear  and  answer  the  bill,  does  not 
enter  an  appearance  by  his  own  solicitor,  but  ab- 
sconds to  avoid  the  process  of  the  court,  the  plain- 
tiff may,  on  the  bill  taken  pro  eonfesso,  under 
Order  I.  of  the  llth  of  April  1842,  proceed  ex 
parte  as  against  a  defendant  who  has  not  appeared, 
although  the  plaintifiT  has  entered  an  appearance 
under  Order  VIII.  of  the  26th  of  August  1811. 
Eltqft  V.  Broum,  2  Hare,  621. 

Bill  ordered  to  be  taken  pro  coifisso  in  vacation, 
under  the  stat.  I  Will.  4.  c.  36.  s.  15,  rule  2. 
Where  a  defendant  who  is  in  custody  for  con- 
tempt for  not  answering  the  bill  has  been  brought 
up  and  remanded  under  the  stat  1  Will.  4.  c  36. 
s.  15,  the  two  months  and  six  weeks  given  by  the 
13th  rule  is  not  interrupted  by,  but  will  run  ii^, 
the  vacation,  although,  if  the  thirty  days  allowed 
by  the  5th  rule  for  first  bringing  the  defendant  up 
after  he  is  actually  in  custody  should  expire  in 
vacation,  that  time  is  extended  to  include  the  first 
four  days  of  the  following  term.  Simmons  v.  If^ood, 
2  Hare,  644. 

Practice,  on  taking  bills  pro  eonfesso,  under  the 
77th  and  78th  Orders  of  May  1845,  against  a  de- 
fendant, deemed  to  have  absconded,  after  appear- 
ance by  his  own  solicitor.  Courage  v.  Wcardell,  4 
Hare,  481. 

It  appearing  upon  a  motion  to  take  the  bill  pro 
eonfesso  against  a  defendant  who  was  in  custody 
under  an  attachment  for  want  of  an  answer,  tliat 
the  time  for  making  it  had  expired,  the  Court  not 
only  refused  the  motion,  but  forthwith  discharged  the 
prisoner  out  of  custody,  without  paying  any  of  the 
costs  of  his  contempt  Collins  v.  Collyer,  1  Cr.  &  P. 
262. 

(h)  Taking  qff  the  File. 

The  plaintiff,  in  a  bill  of  interpleader,  being  a 
marksman,  signed  the  affidavit  with  his  name,  hav- 
ing his  hand  guided  by  another  person :  the  bill 
and  affidavit  were  ordered  to  be  taken  oflf  the  file. 
-^—  V.  Christopher,  10  Law  J.  Rep.  (n.s.)  Ch.  145 ; 
1 1  Sim.  409. 

Bill  allowed,  under  particular  circumstances,  to 
be  taken  off  the  file.  Jewin  v.  Taylor,  11  Law  J. 
Rep.  (n.8.)  Ch.  397;  6  Bea.  120. 

A  hill  being  in  part  a  supplemental  bill  in  the 
nature  of  a  bill  of  review  and  partly  a  bill  of  re- 
vivor, had  been  filed  without  the  permission  of  the 
Court,  the  whole  bill  was  directed  to  be  taken  off  the 
file  for  irregularity.  Hodson  v.  Ball,  12  Law  J.  Rep. 
(n.s.)  Ch.  80  ;  s.  c.  11  Sim.  456. 

Bill  taken  off  the  file  by  consent  Matthews  v. 
Smith,  3  Hare,  334. 

Liberty  to  amend  was  given  to  the  plaintiff  on 
the  terms  of  his  doing  so  within  three  weeks ;   tlie 
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amendment  was,  however,  made  after  the  exptraUon 
of  that  time.  The  Court,  though  of  opinion  that 
leave  ought  to  have  heen  obtained  to  file  the  amended 
bill,  refused  to  direct  the  amended  bill  to  be  taken 
off  the  file,  on  the  ground  of  the  conduct  of  the  de- 
fendant, who  had  promised  to  draw  up  the  order,  but 
had  neglected  doing  so,  and  had  thereby  created  the 
delay.     Henley  v.  Stone^  4  Bea.  386. 

Bill  ordered  upon  motion  to  be  taken  off  the  file, 
on  the  ground  that  it  was  a  supplemental  bill,  in 
the  nature  of  a  bill  of  review,  which  ought  not  to 
have  been  filed  without  the  leave  of  the  CourL  Davit 
V.  Bluck,  6  Bea.  393. 

4  (i)  Retammg. 

On  the  marriage  of  M  S  with  J  B  in  1764,  a 
power  of  appointment  over  copyhold  estates  was 
reserved  to  M  S  to  the  use  of  such  child  or  children 
of  tbe  body  of  M  S  by  J  B  to  be  begotten,  and  for 
Riich  estate  or  other  interest  so  charged  as  M  S  by 
deed  or  will  should  devise  or  appoint,  subject,  how- 
ever, to  tbe  life  interest  of  J  B  and  a  surrender  made 
by  M  S  to  secure  the  payment  of  200/.  In  I767» 
M  S  by  will  purported  to  execute  the  power  in 
favour  of  her  son  John  B  and  his  heirs  after  the 
death  of  his  father.  On  H  S's  death,  J  B  the  son 
was  admitted  tenant  to  the  remainder  in  fee  in  the 
copyhold  estates  immediately  expectant  on  the 
death  of  his  father,  and  died  in  1820,  leaving  the 
plaintiff,  his  customary  heir,  an  infant,  and  also  his 
father,  surviving  him.  The  father  died  aoon  after- 
wards. In  1824  the  defendant  £  obtained  posses- 
sion of  all  the  copyhold  premises,  having  purchased, 
as  he  alleged,  five-sixth  parts  thereof  from  tlic  par- 
ties entitled  thereto,  and  obtained  a  lease  of  the 
remaining  one- sixth  part  from  the  plaintiff's  guar- 
dian for  a  term  of  years.  To  a  bill  filed  by  the  cus- 
tomary heir  of  J  B  the  son,  for  an  account  and  pay- 
ment of  the  rents  of  the  copyhold  premises,  and  for 
delivery  up  of  the  possession,  or  for  liberty  to  bring 
an  action  of  ejectment  to  recover  possession,  but  not 
praying  an  injunction  against  E,  to  restrain  him 
from  setting  up  any  outstanding  legal  estate,  which 
there  was  reason  to  believe  was  outtsanding,  it  was 
held,  that  as  the  case  was  one  in  which  the  plaintiff 
must  have  come  to  the  Court  for  discovery,  and  in 
which  the  legal  title  being  established  Uie  Court 
would  give  the  plaintiff  relief,  the  Court  would 
retain  the  bill  for  a  year,  to  enable  the  plaintiff  to 
bring  his  action  of  ejectment  against  the  defendant 

Held,  also,  that  notwithstanding  the  absence  of 
any  prayer  in  the  bill  for  an  injunction  to  restrain 
the  defendant  from  setting  up  any  outstanding  legal 
estate,  the  Court  would  grant  an  injunction  to  that 
effect,  and  liberty  was  given  to  apply  to  the  Court 
on  the  equity  reserved.  BUnm^ld  v.  Effre^  14  Law 
J.Rep.(ii.B.)Ch.261. 

{k)  DismisHng. 

Any  defendant  may,  upon  notice,  move  that  the 
bill  be  dismissed  with  costs  for  want  of  prosecution, 

1.  If  the  plaintiff  neglect  to  proceed  after  the 
answer  is  deemed  sufficient 

2.  Or  to  reply  according  to  his  undertaking  in 
four  weeks. 

3.  Or  to  amend  within  fourteen  days  after  the 
date  of  the  order  for  leave* 

4*  Or  to  set  down  the  cause  and  serve  a  sub- 


pcena  to  hear  judgment  within  fonr  wb&  after 
publication  lias  passed.  Orders  >of  8th  May  i8i$, 
CXI  v.,  14LawJ.Ilcn.(M.a.)Ch.2d5;  7Bea.lxTL; 
1  Ph.  cxi. 

Where  no  answer  to  the  amendments  ia  required 
by  an  amended  bill,  the  hill  may  be  dismissed  ki 
want  of  prosecution,  if  plaintifia  neglect  to  file  a 
replication  or  set  down  the  cause  in  bill  and  ansire^ 

1.  Within  fourteen  days  aiter  service  of  notice  of 
the  amendment,  where  the  defendant  doce  notdesiie 
to  answer  them. 

2.  Within  fourteen  days  after  the  Mastei's  le- 
fusal,  where  further  time  to  answer  ii  refowd. 

3.  Within  fourteen  days  after  the  fifing  of  the 
answer,  where  the  defendant  has  answncd  tbe 
amendment,  unless  in  the  mean  time  a  special  erder 
for  leave  to  re-amend  the  bill  has  been  obtained. 

A  dismissal  by  plaintiff  after  the  cause  is  set 
down,  or  upon  plaintiff's  default  in  appearing,  is  Is 
be  equivafent  to  a  dismissal  on  the  merits. 

A  defendant  is  not  to  move  to  dismiss  the  UIl 
until  the  time  to  amend  has  expired.  Ihid.  Orden 
CXV.— CXVIII. 

A  bill  to  perpetuate  testimony  is  not  dismined 
for  want  of  prosecution,  but  the  plaintiff  is  ordered 
to  proceed  forthwith,  and  complete  bis  examinatioo, 
or  pay  the  defendant  his  costs.  Skrine  ▼.  PovtH 
10  Law  J.  Rep.  (n.s.)  Ch.  18. 

The  effect  of  allowing  a  demurrer*  and  givioi; 
the  plaintiff  by  the  same  order  liber^  to  Mmmd 
tbe  bill,  is  that  the  suit  remains  a  pending  soit; 
and  notwithstanding  the  pluntiff  pays  the  costs  of 
the  demurrer,  yet,  if  he  do  not  amend,  the  defisodint 
may  dismiss  the  bill  with  costs,  for  want  of  proie- 
cution.  Seddon  v.  £vanSf  10  Law  J,  Aep.  (sls.) 
Ch.  68. 

Where  a  plaintiff  has  liberty  to  amend  his  biO, 
and  in  default  of  amendment  within  a  oeitain  time 
the  bill  to  stand  dismissed,  with  xsosts;  it  is  alter 
that  time  a  motion  of  course,  "not  requiring  oodcfv 
that  the  bill  shall  be  dismissed.  Dobedt  t.  Edwardh 
10  Law  J.  Kep.  (k.s.)  Ch.  160;  11  Sim.  45iu 

Wliere  a  creditors'  bill  was  filed  by  A  in  l£^ 
for  obtaining  payment  out  of  the  real  estate  of  a 
deceased  debtor  of  a  debt  due  on  a  promissory  note 
given  in  the  year  1826,  and  in  respect  of  wU^ 
judgment  had  been  obtained  by  A  against  B,  the 
debtor's  executor,  in  1833,  the  debtor  having  died 
in  1830,  and  having  refused  payment  of  the  pro- 
missory note  in  1829 ;  on  an  application  by  A,  at 
the  hearing  of  the  cause,  for  leave  to  exhibit  iBter* 
rogatories  to  proye  A's  debt,  against  the  devisees  itf 
the  debtor's  real  estates,  (A  having  only  proved  the 
judgment  debt  obtained  in  the  action  against  the 
executor,)  the  Court  refused  to  giant  the  sami^ 
and  dismissed  the  bill  as  against  the  devisees  of 
the  debtor's  real  estates, 

Semhk — That  such  dismissal  would  be  vitbost 
prejudice  to  A's  filing  another  bill  against  ths 
devisees.  Martin  ▼.  W^ekelo^  10  Law  J.  Bep.(iLS.) 
Ch.  384;  Cr.  &P.  257. 

Where  a  plaintiff  files  a  replication,  hut  does  net 
serve  the  subpoena  to  rejoin,  or  serve  an  oideribra 
commission  to  examine  witnesses,  until  sffaer  (he 
expiration  of  three  weeks  from  the  date  of  the  repli* 
cation,  the  Court  will  not  order  the  bill  to  be 
dismissed. 

Stmbk — The  defendant  ought  io  discbaxge  tbe 
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do:) 


6rdeT  obtained  for  the  issuing  of  tho  comnnssion 
§Ofe  the  examination  of  witnesses.  Strickland  v. 
Strickland,  10  Law  J.  Rep.  (n.s.)  Ch.  261 ;  1  Or. 
&  P.  161. 

A  sole  defendant  haying  become  the  provisional 
assignee  of  a  sole  plaintiff  under  the  Insolvent 
Debtors  Act,  bill  dismissed  with  costs,  on  the  de- 
fendant tindeitaking  not  to  obtain  them  against  the 
plaintiff  personally.  Daniel  y.  Harding ^  1 1  Law  J. 
Rep.  (vr.8.)  Ch.  160;  1  Y.  &  Coll.  C.C.  430. 

Motion  by  a  bankrupt  defendant,  that  the  plain- 
tifts  niight,  within  a  limited  time,  file  a  supple- 
mental bill  against  hia  assignees,  or  that  the  bill 
miltbt  be  dismissed  as  against  him  with  costs : — 
Held  to  be  irregular,  and  refused.  Manson  v.  Bur^ 
toff,  11  Law  J.  Rep.  (n.8.)  Ch.  280 ;  1  Y.  &  Coll. 
CC.  626. 

After  a  demurrer  had  been  put  in  to  a  bill,  the 
ioie  plaintiff  became  bankrupt  Upon  the  motion 
•f  the  defendant  who  had  demurred,  the  Court 
ordered  that  the  assignee  should  remedy  the  defect 
in  the  suit  within  a  month,  or  that  the  bill  should  be 
dismissed  without  costs. 

A  party  ordered  to  take  a  step  within  a  fixed  time, 
or  that  the  bill  should  be  dismissed,  if  desirous  of  an 
extension  of  the  time,  must  give  notice  of  motion  so 
aA  to  enable  him  to  bring  it  on  before  the  expiration 
of  the  time  fixed.  Lord  Huntingtcwer  y.  Sherborny 
12  Law  J.  Rep.  (v.8.)  Ch.  20;  5  Bea.  S80. 

Afler  replication  filed,  and  an  order  obtained  and 
aenred  by  the  plaintiff  for  a  commission  to  examine 
witnesses,  one  of  the  two  co-plaintii&  became  bank*'^ 
tnpt,  and  no  ftirther  proceedings  were  had.  A  motion 
by  the  defendant  to  dismiss  the  bill  for  want  of  pro- 
fleeution  was  granted ;  with  costs  to  be  paid  by  the 
solyent  co-plaintiff  KUmintter  y.  Pratt,  12  Law  J. 
Rep.  (H.8.)  Ch.  180;  1  Hare,  632. 

In  a  suit  for  an  injunction,  replication  was  filed 
on  the  25th  of  March  1843,  and  the  plaintiff  ob- 
tained an  order  for  a  commission  in  November  1843. 
A  motion  by  the  defendants,  in  May  1844,  to  dis- 
miss under  the  17th  Order  of  1831,  was  granted. 
nailimore  y.  OgiMe,  18  Law  J.  Rep.  (n.s.)  Ch.  390: 

A  plaintiff  gave  an  undertaking  to  speed,  and 
obtained  and  served  an  order  for  a  commission  to 
examine  witnesses,  but  did  not  afterwards  prosecute 
it  t  nor  did  he  take  any  of  the  subsequent  steps 
pointed  out  in  the  16th  and  17th  Orders  of  1831 : 
— Held,  that  the  case  was  within  the  17th  Order, 
and  that  the  defendant  was  entitled  to  move  to  dis- 
miss the  bill.  Lewis  y.  Hinton,  IS  Law  J.  Rep. 
(K.S.)  Cfa.400. 

The  defendant  moved  to  dismiss,  after  putting  in 
bi«  answer,  and  the  plaintiff  undertook  to  speed, 
but  neglected  to  comply  with  the  undertaking. 
No  repucation  was  filed,  and  the  plaintiff  required 
no  commission.  A  motion  by  the  defendant  to  dis- 
miss was  refused.  Noone  y.  Warner,  14  Law  J. 
Rep.  (n.s.)  Ch.  37. 

■  After  the  filing  of  a  bill,  the  defendant  took  the 
benefit  of  the  insolvent  Debtors  Act,  and,  in  his 
schedule,  admitted  the  plaintiff  to  be  a  creditor 
for  the  subject-matter  of  the  suit.  The  defendant 
afterwards  moved  to  dismiss  the  bill  for  want  of 
prosecution,  with  costs.  The  Court  ordered  the 
bill  to  be  dismissed,  but  without  costs,  the  defendant 
having,  by  his  own  act,  destroyed  the  subject-matter 
of  Che  mnt    BUmhard  v.  Drtw,  10  Sim.  240. 


A  pluntiff  amended  his  bill,  not  requiring  <in 
answer;  the  defendant,  however,  answered  the 
amendment : — Held,  that  he  could  not  move  to  dis- 
miss until  the  expiration  of  two  months  from  the 
time  when  the  answer  was  to  be  deemed  suflicieut. 
Strickland  v.  Strickland,  10  Sim.  628. 

The  Court  will  not,  even  before  replication,  dis- 
miss a  bill  to  perpetuate  testimony,  for  want  of  pro- 
secution; but  will  order  the  plaintiff  to  reply,  and 
examine  his  witnesses,  and  procure  the  examination 
to  be  completed  by  a  certain  time ;  and,  in  default, 
thereof,  to  pay  to  the  defendant  his  costs  of  the  suit. 
Beaoau  v.  Carpenter,  1 1  Sim.  22. 

In  August  1835  a  patentee  filed  a  bill  to  restrain 
an  alleged  infringement  of  his  patent,  and  the  de- 
fendant having,  by  his  answer,  denied  the  validity 
of  the  patent,  and  also  the  fact  of  the  alleged  ia- 
Aringement,  the  plaintiff  made  no  interlocutory  ap- 
plication for  an  injunction,  but  went  into  evidence 
in  support  of  his  case,  and,  in  May  1839,  brought 
the  cause  to  a  hearing.  The  Master  of  the  Rolls 
being  of  opinion  that  the  plainti^  upon  the  evidence 
had  not  made  out  a  case  which  would  have  supported 
an  injunction,  if  applied  for  in  the  interlocutory 
stage,  refused  to  give  him  an  opportunity  of  esta- 
blishing his  title  at  law  by  retaining  the  bill,  with 
liberty  to  bring  an  action,  and  dismissed  the  bill  with 
costs,  and  the  Lord  Chancellor  on  appeal  affirmed 
this  decision.    Bacon  v.  Jones,  4  M.  &  Cr.  438. 

Bill  dismissed  without  costs,  on  the  ground  of  the 
defendant  not  having  (in  a  simple  case)  raised  his 
defence  by  plea.     Sanders  v.  Benson,  4  Bea.  350. 

A  suit  instituted  by  a  solicitor,  without  authority, 
dismissed  on  motion,  with  costs  of  the  suit,  and  of 
the  motion  as  between  solicitor  and  client.  Allen  v. 
Bone,  4  Bea.  498. 

Bill  by  indorsee  against  the  acceptor  of  a  bill 
alleged  to  have  been  mislaid,  lost,  or  accidentally 
destroyed,  for  payment  or  an  indemnity,  dismissed 
with  costs,  the  loss,  8rc.  not  being  sufficiently 
proved.     Cockell  v.  Bridgeman,  4  Bea.  499. 

In  an  Exchequer  suit  the  plaintiff,  after  an  order 
nisi  to  dismiss,  filed  his  replication,  and  took  no 
further  steps : — Held,  that  it  was  reasonable  that 
the  Exchequer  practice  should  now  be  applied  to 
this  case  in  regard  to  dismissing  the  bill  for  want 
of  prosecution.     Sheffield  v.  Slusffield,  4  Bea.  6 19. 

A  suit  was  prosecuted  through  a  solicitor,  and,  as 
the  plaintiffs  alleged,  without  their  authority.  The 
defendant  gave  notice  of  motion  to  dismiss  the  bill 
for  want  of  prosecution,  which  being  served  on  the 
solicitor  he  requested  the  plaintiffs  to  name  a  new 
solicitor,  which  they  refused  to  do.  The  solicitor 
then  moved  that  he  might  be  dismissed  as  solicitor : 
— Held,  that  no  such  order  could  be  made,  but  per- 
gonal service  on  the  plaintiffs  of  the  notice  of  mo- 
tion to  dismiss  was  ordered.  The  plaintiffs  took 
no  step  to  relieve  themselves  from  their  liability : — 
Held,  that  the  defendant  was  entitled  to  have  the 
bill  dismissed  with  costs,  to  be  paid  by  the  plain- 
tiffs, leaving  them  to  obtain  as  against  the  solicitor 
any  remedy  they  might  have.  Tarbuck  v.  Woodcock^ 
6  Bea.  581. 

A  defendant  filed  a  plea,  but  the  plaintiff  neither 
set  it  down,  nor  took  any  steps  for  three  terms. 
The  bill  was,  on  motion,  dismissed  with  costs. 
Roberts  v.  Jones,  7  Bea.  266. 

A  sole  plaintiff  became  insolvent    His  asbignee 
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being  vacation  time,  the  plaintiff,  without  obtaining 
any  previous  order  of  tlie  Court,  sued  out  an  attach- 
meut  against  the  defendants  for  want  of  answer, 
directed  to  the  sheriif  of  London,  and  rtturnable 
immediately,  well  knowing  the  defendants  to  be 
abroad,  out  of  the  jurisdiction  of  the  Court : — Held, 
that  the  process,  with  reference  to  the  attachment, 
was  irregular,  and  must  be  discharged  with  costs* 
Botchetti  V.  Power^  14  Law  J.  Bep«  (n.b.)  Ch.  US. 

Service  of  a  subpoena  by  leaving  a  copy  at  the 
defendant's  residence,  sealed  up  in  a  letter,  at  thtf 
same  time  producing  the  orig^ial : — Held,  regular^ 
The  Earl  rf  Chesterfield  v.  Bond,  2  Bea.  263. 

It  is  irregular  to  serve  a  writ  of  execution  com- 
manding payment  of  money  after  the  expiration  of 
the  time  appointed  for  payment  in  the  order  upon 
whicli  the  writ  is  founded*  Duffield  v.  Elwet,  2  Bea. 
269. 

Substituted  service  of  a  subpoena  to  a^tear  or« 
dered  in  a  creditors'  suit  on  one  who,  acting  as  the 
attorney  of  the  executor,  and  general  devisee  and 
legatee,  resident  in  India,  had  obtained  adminis- 
tration here,  and  had  entered  into  receipt  of  the 
rents  of  the  real  estate.  Wei/nouth  ▼.  Lambert,  $ 
Bea.  333. 

The  fifth  Order  of  1  Will  4.  c.  36.  s.  15.  requir- 
ing  a  party  in  custody,  &c.,  to  be  brought  to  the  bar 
of  the  court,  is  satisfied  by  bringing  him  before  the 
Judge  at  his  private  residence*  Clarke  v.  Clarke, 
4  Bea.  497. 

Practice  where  a  subpoena  is  served  on  a  defen- 
dant before  the  bill  is  filed,  (the  cause  not  being  an 
injunction  cause).    Salmon  t.  Twrner,  4  Bea.  518. 

Tlie  serjeant-at-arms  returned  cepi  corpus,  ted  lo»- 
guidui.  There  being  ground  for  believing  that  the 
latter  part  of  the  return  was  untrue,  the  Court 
ordered  that  the  serjeant-at-arms  should  bring  the 
defendant  up  on  a  given  day,  unless  he  should,  on 
the  previous  day,  shew  cause  to  the  contrary.  Bacoti 
V.  Burnett,  7  Bea.  46. 

Defendant  residing  out  of  the  jurisdiction  deemed 
to  have  absconded  to  avoid  the  process  of  the  court, 
under  the  1st  Order  of  the  11th  of  April  1842. 
IJele  v.  Ogle,  2  Hare,  623. 

Upon  the  construction  of  a  will,  comprising  a 
mixed  fund  of  realty  and  personalty : — Held,  that 
certain  persons  were  not  legatees  in  remainder  of 
the  residuary,  but  postponed  pecuniary  legatees, 
and  therefore  that  they  were  not  necessary  partied 
to  a  suit  for  the  administration  of  the  testator's 
assets.    Pidgeley  v.  Rawting,  1  Y.  &  Coll  C.C*  5^2. 

(C)  Contempt. 

A  party  served  with  an  order,  obtained  ex  parte, 
may  be  guilty  of  contempt  for  disobedience  thereof 
in  a  case  where  the  order  ought  not  to  have  been 
made.  Fenmngs  v.  Humphrey,  10  Law  J.  Bep.  (n.s.) 
Ch.251;4Bea.l. 

A  prisoner  in  custody  for  contempt,  for  want  of 
appearance,  is  entitled  to  be  discharged  at  the  ex- 
piration of  the  thirty-five  days,  allowed  by  the  18  th 
rule  of  1  Will.  4.  c.  36,  where  the  plaintiff  has  not^ 
within  that  time,  entered  an  appearance  for  him ; 
notwithstanding  the  provisions  of  the  5th  rule  of 
that  act  LetoU  v.  Evans,  10  Law  J.  Rep.  (n.8.)  Cb« 
325,'lCr.&P.264. 

A  defendant,  who  is  in  contempt  for  not  an* 
iwering,  and  who  has  been,  refused  by  the  Maater 


ftirther  time,  may  file  ezeeptioiie  for  ecindil,  bor 
not  for  impertinence.  EoereitY,Ptiftkerg^\\hAw 
J.liep.(]V.s.)Cfa.6;  128hn.363. 

If  the  lest  of  the  thirty  days  mentioned  in  role  5. 
sect.  15.  of  the  act  1  Will.  4b  o.  36.  (during  wlueli 
time  plaintiff  is  reqotred  to  bring  a  deleodaDt  In 
oontempt  for  not  answering  to  the  bar  «f  the  eouit,) 
happens  out  of  term,  the  plaintiff  nay  bring  the 
defendant  to  the  liar  of  the  eonrt  on  any  day  during 
vacation  time,  though  prior  to  the  expintion  of 
the  first  four  days  of  the  ensuing  term.  NeeAam 
v.  Needkam,  11  Law  J.  Rep.  (ha)  Ch.  239. 

The  nth  Order  of  Aognat  1841,  an  amended  by 
the  6th  Order  of  April  1842,  does  not  apply  to  a 
case  of  default  by  a  party  in  pndueiBg  deeds  in 
the  Master's  office,  pursuant  to  the  decree,  in  which 
case  the  serjeant-at-arms  goes  upon  a  dieebedieoee 
o{  the  Ibur-day  order.  Hoheom  ▼.  Skerysoed,  12  Liv 
J.  Rep.  (m.8.)  ChL447;  6  Bea.  63. 

A  sheriff  having  neglected  to  make  a  letnra  to  a 
writ  of  fieri  faoUa,  Issned  ont  of  this  court,  direetuig' 
him  to  make  a  levy  of  a  snm  of  money,  an  oider 
was  made  by  the  Court  directing  lism  to  return  the 
writ  forthwith*  The  sheriff  being  in  contanpt  for 
not  returning  the  writ,  the  Court  ofdered  that  he 
should  within  six  days  after  notiee  of  the  order  6f 
the  Court,  return  the  writ,  er  that  he  stand  com- 
mitled  to  the  Uneen's  Prison,  and  that  he  sfaeold 
pay  the  costs  of  the  former  order  and  of  the  prMeot 
application. 

QiMefe— As  to  the  application  of  the  act  3  ft  4 
Will  4.  c.  42.  6.  20,  to  courts  of  eqmty.  Eeeusr. 
Davies,  13  Law  J.  Rep.  (N.S.]  Ch.  11 ;  7  Bea.  81. 

Upon  the  defendant  being  brought  op  within  the 
time  prescribed  by  the  1  WilL  4.  a  86.  s.  15w  rale 
13,  to  have  the  bill  taken  pro  eosrfleeeo  against  him, 
and  craving  time  to  answer,  three  weeks^  time  was 
given  to  him,  with  Ubcoty  to  apply  for  his  discbarge, 
after  answer  put  in«  The  de^dant  pnt  in  no  uh 
swer,  and  the  time  pceacribed  by  the  statute  harieg 
run  out  within  three  weeloy  it  was  held,  that  the 
defendant  had  waived,  for  valuable  eonsidentiMif 
his  right  to  be  discharged  under  the-statste,  and 
was  remitted  to  the  position  he  would  have  been 
in,  if  that  provision  of  the  statute  had  not  exitteiL 
Woodward  v.  Conebear,  13  Law  J.  Repw  (ii.s.>Ch.  27; 
2  Hare,  506. 

Where  a  defendant,  in  contempt  for  noteasver- 
ing  a  bill,  applies  for  his  disdiarge,  in  conse^iacDce 
of  the  lapse  of  the  respective  periods  of  two  months 
and  six  weeks,  mentioned  in  the  13lh  role  of  the 
1  Will.  4.  c  36.  and  the  bill  not  baring  been  takes 
pro  cotrfeuo  against  him,  the  Court,  under  the  1 2th 
rule,  will  not  discharge  but  remand  the  defendant, 
on  the  application  of  the  plaintifi;  if  it  be  satisfied 
that  justice  will  not  be  done  unless  an  answer  be 
filed  by  the  defendant  to  the  bilL  Pef«iT.  WhHmm, 
14  Law  J«  Rep.  <K.8.)  Ch.  827. 

The  plaintiff  obtained  an  injunction,  with  a  di- 
rection to  try  his  r^t  in  an  aetien.  A  year  afiei^ 
wards^  and  shortly  before  the  Spring  Assises,  tlie 
defendant  moved  that  the  plaintiff  might  proceed 
to  trial  at  those  assizes,  or  that  the  injuucUss  be 
dissolved*  The  Court  Jrefnsed  the  motion  with 
costs,  but  intimated  that  it  expected  the  phdntiff 
to  go  to  trial  at  the  next  Summer  Assises,  llie 
defendant,  being  in  oontempt  for  nen-p*ynwot  of 
the  costs  of  the  motion,  the  plaintiffi  Bhoitly  befoie 
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the  SwBiner  Aiusefi,  nunred  to  defer  the  trial  until 
the  defendant  should  ha^e  cleared  his  eontempt. 
notion  refoaed.    Bickford  ▼.  8hewe$,  10  Sim.  193« 

The  fifth  rale  of  11  Geo.  4.  &  1  Will.  4.  c.  86, 
directs,  that  where  a  defendant  is  in  custody  for  a 
pontenipt  ia  not  answering,  the  plaintiff  shall  bring 
him  hy  bdbeiu  eorpm  to  the  bar  of  the  court,  within 
a  eertain  speetfied  time,  and  that  in  case  he  shall 
not  he  Imiught  up  within  that  time,  he  shall  be 
dtschaiged  out  of  custody*  A  habeas  eor/ms  for 
bringing  up  a  defendant  expired  before  he  was 
brought  up,  but  he  was  brought  up  within  the  time 
prescribed,  and  waa  then  committed  to  the  Fleet : 
• — Held,  that  tbe  oommittal  was  regular.  CoUey  v. 
CmuUtr,  12  Sim*  408. 

The  Court  refused  to  discharge  a  plaintiff  who 
waa  in  eustody  for  a  contempt,  in  not  paying  costs, 
which  he  had  been  decveed  to  pay,  notwithstanding 
be  had  appealed  from  the  decree,  and  deposed  that 
it  was  of  the  greatest  importance  to  him  and  to  an 
infant  co-plaintiff  (his  danghter)  that  he  should  have 
his  personal  liberty  to  enable  him  to  prosecute  tbe 
afpeal,  and  to  instruct  his  counsel  and  soUcitor, 
and  otherwise  to  assist  in  the  conduct  of  it  Herring 
T.  Chbery^  12  Sim.  410. 

Pending  proceedings  in  this  court  attacks  on  the 
plaintiff  and  his  witnesses  were  published,  repre- 
senting those  proceedings  as  rexatious,  and  that 
the  witnesses  had  in  their  eridenoe  been  guilty  of 
perjury : — Held,  that  this  being  calculated  to  disturb 
the  Iree  conme  of  justice  was  a  contempt  of  Court 
l.iUkr  r.  Thammmj  2  Bea.  129. 

(B)  ArPKABANCE. 

Where  a  defendant  is  served  with  a  copy  of  the 
bill  under  the  23rd  of  the  Orders  of  the  2dth  of 
Avgust  1841,  he  may  appear  within  tweWe  days 
after  the  service,  and  enter  a  common  or  special  ap- 
pearance, under  the  26th  or  27th  of  the  same  Orders. 
He  eannot  do  so  afterwards  without  leave,  and  is 
bouud  by  the  proceedings  in  the  cause,  unless 
otherwise  directed. 

Upon  a  snbpmna  to  appear,  or  to  appesr  and 
answer,  the  defendant  must  appear  within  eight 
days  from  the  service,  or  be  subject  to  on  attach- 
ment, to  have  an  appearance  advenely  entered,  or 
to  the  common  iigunction,  where  prayed  for  by  the 
bill.  Ocden  of  8th  of  May  1845,  XYI.  8—5,  14 
Xaw  J.  Bep.  (9.a)  Ch.  283 }  7  Bea.  zz. ;  1  Ph.  lzv« 

If  the  defendant  rafuee  or  neglect  to  appear,  the 
plaintiff  may  enter  an  appearance  for  him.  Order 
XXIX.,  14  Law  J.  Bep.  (N.a.)  Ch.  287;  7  Bea. 
xzxv*  \  I  Ph.  Ixxx. 

But  not  for  an  infant  or  lunatic.  Order  XXX. 
Ibid. 

If  an  infant  or  lunatic  make  default  in  appearing, 
the  Court  may  appoint  a  g^aardian  to  appear  for 
bim.  Order  XXXIl.,  14  Law  J.  Bep.  (K.B.)  Ch.  288 ; 
7  Bea.  xxxviL ;  1  Ph.  Ixxxii. 

A  defendant  for  whom  an  appearance  is  entered 
may  afterwards  appear  for  himselt  Order  XXXYL, 
14  Law  J.  Bep.  (11.8.)  Ch.  288)  7  Bea.  xxxix;  1 
Ph^lxxxiv. 

Course  of  proceeding  for  entering  appearance  for 
the  defendanlv  who  has  gone  out  of  the  realm,  or 
otherwise  absconded  to  avoid  service  of  process. 
Order  XXXI.,  14  Law  J.  Rep;  (N.s.)Cb.  287 ;  7  Bea. 
xxxvi.;J  Ph.Ux3(i. 


Twelve  days  after  service  of  a  copy  of  the  hill  no 
party  is  to  enter  an  appearance  without  an  order  of 
Court    Order  XXXVIL     Ibid. 

The  official  and  general  assignees  of  a  banlcmpt 
-ought  not  to  sever,  and  appear  separately  at  the 
hearing.  Bower  v.  Mania t  10  Law  J«  Bep.  (n.s.) 
Ch.  357 ;  Cr.  &  Ph.  351. 

The  8th  Order  of  August  1841  is  to  be  read  with 
reference  to  the  14th  succeeding  Order,  and  does  not- 
apply  to  a  case  where  the  subpcBna  was  served,  be<« 
fore  the  late  Orders  came  into  operation.  Gregory 
V.  Gregton,  11  Law  J.  Bep.  (n.8.)  Ch.  92;  1  Hare, 
108. 

Where  a  defendant  Is  attached  and  brought  to 
the  bsV  of  the  court,  for  not  appearing,  a  clerk  in 
court  ought  to  be  assigned  to  the  defendant,  for  that 
purpose,  on  the  defendant  relVising  or  neglecting  to 
enter  his  appearance.  Coombe  v.  Stewart,  1 1  Law  J. 
Bep.  (n.8.)  Ch.  93. 

The  Court  will  direct  the  senior  six-clerk  not 
toward  the  cause,  to  enter  an  appearance  for  a  de< 
fendant  at  the  instance  of  the  plaintiff,  under  the 
8th  New  Order  of  1841.  Sfprott  v.  Strange,  11  Law 
J.  Bep.  (n.8.)  Ch.  110. 

Application  to  enter  an  appearance  for  the  defen- 
dants, under  the  8th  of  the  Orders  of  August  1841, 
'granted  upon  an  affidavit  that  inquiries  as  to  the  fact 
had  been  made  of  the  clerk  in  court  of  the  plaintiffs, 
and  that  the  deponent  had  been  informed  by  him, 
and  believed  it  to  be  true,  that  no  appearance  had 
been  entered.  Tatham  v.  Williami,  1 1  Law  J.  Bep. 
(U.S.)  Ch.  117;  1  Hare,  159. 

A  defendant  was  attached,  for  not  appearing  to  a 
subpcena,  served  on  him,  and  he  was  lodged  in 
prison,  where  he  remained  after  the  thirty  days 
mentioned  in  the  5th  rule  of  the  act  1  Will.  4.  c.  36. 
8.  15.  had  expired,  without  making  any  application 
for  his  discharge  therefVom.  An  attachment  was 
then  issued  against  the  defendant  for  want  of  an 
answer  to  the  plaintiff's  bill,  and  was  served  on  him 
whilst  in  prison.  The  defendant  was  brought  to 
the  bar  of  the  court  by  writ  of  habeas  corpus  cum 
causA,  and  committed  to  the  custody  of  the  warden 
of  the  Fleet: — Held,  that  the  attachment  and  com- 
mitment of  the  defendant  were  regular.  Woodward 
V.  Conybeafy  11  Law  J.  Bep.  (n.s.)  Ch.  240 ;  affirm- 
ing 8.C.  1  Hare,  297. 

A  person  who  has  been  named  as  a  party  to  a 
bill,  but  has  not  appeared  or  been  served  with 
a  subpoena,  may,  with  the  plainttfTs  consent,  appear 
at  the  hearing,  and  be  bound  by  the  decree.  But 
where  he  is  not  named  as  ptrty,  he  will  not  be 
allowed  to  appear  at  the  hearing  for  that  purpose, 
except  with  the  consent  of  all  parties  to  the  suit. 
Dyson  v.  Morris^  11  Law  J.  Bep.  (n.8.)  Ch.  241 ;  1 
Hare,  418. 

A  defendant  was  served  in  Ireland,  on  the  2nd  of 
February,  with  a  copy  of  the  bill,  under  the  23rd 
New  Order  of  1841.  An  order  for  entering  a 
memorandum  of  service,  under  the  24th  New  Order, 
was  obtained  on  the  10th  of  February,  and  such 
entry  shortly  after  made.  The  defendant  entered  a 
common  appearance  on  the  14th  of  April.  Motion, 
that  this  appearance  should  be  vacated,  refVised 
with  costs. 

Whether  a  defendant  resident  ont  of  the  juris- 
diction can  properly  be  served  with  a  copy  of  the 
bill  under  the  28rd  New  Order,  qmcre. 
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limited  by  the 
in  tbe  tUtk  New 


the 
of  the  oraerfor 


the  cRiiKr  fbr  AiEeiiii^  e  id 
aniitfr  die  24tii  Xew  Order, 

is  die  nuniB^  of  the  ^ 
•at'  the  Conn^" 
Older.  |iM«. 

Wbechez'  che  tune  is  to  be 

«»  of  a  eepy  oi  the  bill  «r  the 

e  iiiiTnufeniiii 

ortiK  mrnxoi  the  ^inilMt  wiA  the 
if  nirwiinr,  fwerv.  JfanferT.  £jrifc,  11  Lew  J. 
Bep.v9^)ak29;i;  1  T.  &  CoLL  CXa  iOQ. 

An  Older  made  by  the  Canrt  vnder  the  8th  Order 
of  AoguK  IS41,  need  not  be  lerred  on  the  defrn* 
dttiL     >«wMtf  v.n«fe,ULe«J.BcfL(s^)Ch. 

Where  nine  months  had  eUpoed  snee  the  aerviee 

M  4  ;Mbp«Btta»  the  Cottit  nfuaed  i»  make  the  order 
ailowm^  the  plaintilf  to  enter  an  appearance  for  the 
decvudfl^c,  hut  ailawed  him  to  enter  an  aEppcaiance 
it'  'JIM  4KtVndant  *ii^  nac  appear  within  a  limited 
uimr.  cite  uttOAdanc  being  served  with  notiee  of  the 
iMuer  :uaAiev  Bmmnm  «.  Fm  kimm^  It  Law  J.  Rep. 
y^XS.^  Cti.  S7T. 

Che  C«iart»  iw  a  motion  i»  <erve»  ov  enter  an 
4{>(H.'artuKe  n>r,  a  det'eodanc  resident  abroad,  nnder 
^  0£  i  Wul.  ^  1^  ^:i,  ha»  A  discretion  to  dbpease' 
witii  c^torttve  a;»  to  tht>  means  br  whieh  serrieemay 
be  Jtuc')«»udcactNk  Jb—yA  v.  fifmiail,  H  Law  J.  Rep. 

\kb«n»  a  tMendant.  after  being  aamd  with  a 
wp)(  oi''  the  bitU  enten  an  appcannoe  nnder  the 
tri'a  l>rdeff  of  U»U  tes«inag  to  be  served  with  no- 
«kv  ot  xU  pweeediiigs  in  the  canse»  h  ia  not  snffi- 
OMM  to  senrxf  a  native  that  the  cause  haa  been  set 
iW«o«  vheu  it  is  in  the  paper  te  hearings  hat  rea- 
90tt.k^W  notice  wast  be  given,  snch  as  a  party  is 
eetulwd  tow  whvn  $er«vd  wtth  subpoena  to  hear  jndg- 
nwuc     H  iiim  v«  i^mMt^  U  Law  J.  Rep.  (KA)  Ch. 

;h;j. 

IV  eetitte  a  pIjouudT  to  an  orto^  for  leave  to 
enter  an  ap^^earaace  lior  a  deiendant,  it  most  be 
dk^wm  by  «.{eviavtt.  that  the  copy  of  the  snbpona 
aerved  vvtttatM^  the  metttoranduni  dizccted  l^  the 
I  Hh  V>td<f«  of  Au«:ust  1<$«L    ^^Aeai  ▼.  Berrf^  5 

iabv'rtv  fVr  the  pUintiff  to  enter  an  appearance 
tW  the  ^i^HHulaiil  nil!  not,  after  a  delay  of  two 
)iHi4ith«,  be  ipmnted  «Mr  fmrt*.  The  practice  in  such 
a  \HW«e  i«  M^»t  t>  nvake  an  order  wisi,  but  to  require! 
uv^Uvv  vxf  the  application  to  be  given,  or  that  there 
nhowUl  be  iVtj^h  service  of  the  subpoena.  Edmonds  v. 

\i^w^diie«,;i;sk 

AtWr  a  dfl^Y  of  between  six  and  seven  week?, 
the  i'ouit  d^H^Uiied,  r*  parte,  to  grant  to  the  plaintiff 
iibsMtv  tv»  riitor  an  api^earauce  for  a  defendant  under 
\\w  i^lh  Onler  ol*  August  1841.  BiwdslscA  v.  Whatley, 

\\\  a  suU  for  adndnisteriug  the  real  etUte  of  a 
lesUtt^rt  tho  devisees  of  tlte  real  estate^  subject  to 
a  inmtM'  or  sale  )(iven  to  trustees  by  the  will  for  the 
|MMi»o»»»  of  paving  fiobts,  are  persons  ag^nst  whom 
C'  MM  tHiool  rrUef  *'  is  prayed,  within  the  meaning  of 
|U«i  Uiird  of  the  Orders  of  August  184L  LUtffd  y, 
|.W/,  \  Y.iferaU.CXM81. 

riu'  VmxX  win.  gewerslly  speaking,  not  act  upon 
i|i(«  MiU't  turws  oT  the  8lh  of  the  Orders  of  August 
U  H      W*^  Wmn  V,  lUxim,  I  y.  &  Coll.  C.C.  20«. 


To  obtain  an  ord^  for  entering  an  appetnofe 
nnder  the  8th  of  the  Orders  of  August  1841,  it  most 
appear  firom  the  affidavit  of  service  where  tiie  defen- 
dant was  served*  Devif  V.  H^  1  Y.  &ColL  aC.4ia 

Practice  in  this  court  as  to  (mtcring  an  appesr* 
ance  under  the  8th  of  the  Orders  of  August  IMl, 
altered.    Badssn  v.  Jfar«m,  I  Y.  &  ColL  CC.  »l 

Under  the  8th  Order  of  Augnat  1841,  the  plais- 
tiflb  may  obtain  leave  to  enter  an  appearance  for  tte 
deiiendant  to  an  amended  bill.  Firik  v.  H^kiu,  2 
Y.  &  CoU.  C.C.  53a 

Where  the  subposna  to  appear  and  answer  bed 
been  served  in  August  1845,  the  Court  refined  te 
allow  an  appearance  to  be  entered  nnder  the  29tfa 
Order  of  May  1845,  on  a  motion  without  notice. 
WMgr  V.  ff«r«^  13  Sim.  49a 

The  Court  will  not  make  the  order  alloving  tk 
plaintiff  to  enter  an  appearance  for  the  defeedaBt 
nnder  the  8th  Order  of  August  1841,  after  sevenl 
months  have  elapsed  since  the  service  of  the  sth- 
pcsna,  unexplained,  except  opon  notioe.  Jtadftrdr. 
Jteterl«,2Hare,96. 

Personal  serviee  on  a  plaintiff  (sniiig  in  persm) 
of  notioe  of  appearance  is  regular,  under  the  2ljt 
Order  of  the  26th  of  October  1842,  where  the 
plaintiff  has  omitted  to  indorse  on  the  snhpeeoato 
appear  an  address  for  service,  as  required  by  ^ 
20th  Older  of  the  26th  of  October  1842,  altlmigh 
an  addroas  ibr  service  has  been  indorsed  on  the  l& 
Priee  V.  Webb»  2  Hare,  518. 

The  subpoena  to  appear  and  answer  is  a  writ  to 
which  the  20th  Order  of  the  26th  of  October  IMS 
applies,  although  it  is  not  sealed  in  the  clerk  ef 
records  and  writs  office.  iVjes  v.  ^e65,  2  Hsn^ 
215. 

After  a  lapse  of  several  months  since  the  service 
of  the  subpoena  to  appear  and  answer,  the  Ceeit 
will  not  allow  the  plaintiff  a  strict  order  to  enter  sn 
appearance  for  the  defendant,  but  vrill^ther  five 
him  a  qualified  order  for  that  purpose,  or  pet  bia 
to  serve  notice  on  the  defendant  Oargmm  v^Morgwi, 
1  ColL  C.C.  228. 

Service  of  subpoena  to  appear  and  answer  upos 
the  deputy  governor  of  the  house  of  oorreetioQ  is 
Cold  Bath  ^elds, — Held,  under  the  civoitmstsneei 
of  the  case,  to  be  good  serviee  on  a  defendant  s 
prisoner  there,  so  as  to  found  an  appiicstiiin  far 
leave  to  eater  an  appearance  for  the  defendant  under 
the  8th  of  the  Orders  of  August  1841.  Ntwrnkm 
▼.  PemberUm^  2  ColL  C.C.  54. 

(£)  Answ£B. 

(a)  In  general 

[Petty  V.  Lotudale,  4  Law  J.  Dig.  492 ;  4  hL  &  Cr. 
545.] 

Under  the  88th  Order  of  August  1841,  a  deftn- 
dant  is  at  liberty  by  answer  to  decline  answeriaft, 
as  well  where  the  bill  is  demumble  for  want  ef 
parties,  as  where  it  is  demurrable  ibr  want  of  equity. 
Kajf  V.  Wall,  14  Law  J.  Rep.  <k.8.)  Ch.  249 ;  4  Hare, 
127. 

Where  no  answer  is  required  to  an  amended  HS, 
a  defendant  desiring  to  answer  it  must  do  so  within 
eight  days  after  notice  of  the  amendment,  for  soch 
further  time  as  the  Msster  may  allow.  Orders  of 
8th  of  May  1845,  XVI.  88,  14  Law  J.  Rep.  (xil) 
Ch.  286 ;  7  Bea.  xxx. ;  1  Ph.  Ixv. 
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Where  a  defendant  (not  in  contempt)  submits  to 
eiceptions  to  his  answer  for  influfficiency,  he  is 
allowed  three  weeks  from  the  date  of  submission  to 
pat  in  his  further  answer.  Orders  of  8th  of  May 
1845,  14  Law  J.  Rep.  (n.s.)  Ch.  285  ;  7  Bea.  zxvi. ; 
1  Ph.  Imr. 

The  Court  or  the  Master  may  extend  the  time 
for  answering.  Orders  XVII.,  XX.,  XXXI.,  14 
Ltw  J.  Rep.  (iTA)  Ch.  286 ;  7  Bea.  xxxiL  ;  1  Ph. 
IxxTii 

A  defendant  is  to  plead,  answer,  or  demur,  not 
demurring  alone,  to  any  original  or  supplemental 
hill,  within  six  weeks  after  appearance,  or  any 
farther  time  allowed,  or  be  sul^ect  to  an  attachment, 
to  be  committed  to  prison,  to  have  a  traversing  note 
filed,  or  to  have  the  bill  taken  pro  confttwo  against 
him.  Where  bill  is  amended  before  answer,  he 
must  answer,  &a  within  the  same  time  after  notice 
of  the  amendment,  subject  to  the  same  penalties  in 
case  of  defiiult  Orders  of  8th  of  May,  1845,  XVI. 
13, 14, 14  Law  J.  Rep.  (k.s.)  Ch.  284;  7  Bea.  xxiii. ; 
1  Ph.  IXT. 

If  a  defendant  is  ordered  (o  answer  amendments 
and  exceptions  together,  he  must  do  so  within  four 
weeks  after  notiee  of  the  amendment,  subject  to 
similar  penalties. 

If,  having  already  answered,  he  is  served  with  a 
subpoena  to  appear  to  and  answer  an  amended  bill, 
he  must  do  so  within  four  weeks  after  appearance, 
subject  to  the  same  penalties  as  in  the  last  case. 
IWd.  Orders,  XVI.  15,  16. 

Where  an  amended  bill  does  not  require  an 
answer  to  the  amendments,  no  warrant  for  time  to 
answer  ia  to  be  granted  after  eight  days  from  the 
notice  of  amendment  Orders  of  8th  of  May,  1845, 
LXXI.,  14  Law  J.  Rep.  (H.8.)  Ch.  291 ;  7  Bea.  xlviii., 

I  Ph.  xciii. 

A  deflendant  may  decline  to  answer  any  interro- 
gatory, or  part  of  one,  f^om  answering  which  he 
might  have  protected  himself  by  demurrer.  Order* 
of  Angast  26,  1S41,  XXXVIIL,  10  Law  J.  Rep. 
(na)  Ch.  418 ;  8  Bea.  xxiii  ;  Cr.  &  P.  879. 

The  «Mnrer  to  a  cross  bill  for  discovery  may  be 
read  like  the  answer  to  a  cross  bill  for  relief. 
Ordorsof  26th  Aaga8t,1841,XLII.,  lOLaw  J.  Rep. 
(■.a.)  Ch.  418;  8  Bea.  xxiv. ;  Cr.  &  P.  880. 

Answer  intituled,  *'  the  answer  of  A  to  the  ori- 
ginal bill  of  B,  since  deceased,"  irregular,  and 
taken  off  the  file.  Vptam  v.  Lowten,  10  Law  J.  Rep. 
(m.8.)  Ch.  222 ;  12  Sim.  45. 

Oiutre — When  a  defendantis  brought  up  under  the 
sixth  rule  of  1  Will.  4.  c.  86,  whether  it  is  incumbent 
on  the  plaintiff  to  examine  the  defendant  as  to  the 
cause  of  his  not  answering,  or  on  the  defendant  to 
plead  his  excuse.  OUffitId  v.  CobbeU,  10  Law  J. 
Rep.  (v.a.)  Ex.  £q.  I. 

Where  the  name  «f  the  infant  plaintiff's  next 
ftiend  is  mis-spelt  in  the  title  to  the  defendant's 
answer,  the  taking  of  an  office  copy  of  the  answer 
is  not  a  waiver  ol  the  right  to  move  to  take  the 
answer  oflT  the  file  for  iTTegolarity.    Ray  v.  Martell, 

II  Law  J.  Rep.  (m.s.)  Ch.  68 ;  and  nam.  Fry  v.  Mar- 
UU,  4  Bea.  485. 

A  defendant  who  resides  out  of  the  jurisdiction 
cannot  obtain  a  commission  to  take  his  answer 
abroad,  in  the  mode  pointed  out  in  the  9th  Order  of 
1885,  that  Order  applying  to  cases  where  the  defen- 
danta  are  within  the  jurisdiction.    Barim  de  Feu- 
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chere»r,Iktwety\\  Law  J.  Rep.  (n.s.)  Ch.  394; 
5  Bea.  144. 

A  defendant  was  taken  under  an  attachment  for 
not  amending,  and  not  having  been  brought  to  the 
bar  within  the  proper  time,  was  discharged.  The 
Court  directed,  that  unless  he  answered  within  a 
fortnight,  a  new  attachment  should  issue  against 
him.     Robey  v.  fVhitewood,  5  Bea.  899. 

After  an  order  for  further  time  to  answer,  the 
defendant  filed  an  answer  in  the  form  of  a  demurrer, 
without  answering  a  single  interrogatory.  Ordered 
to  be  taken  off  £e  file,  with  costs,  $emble.  Lynch 
V.  Lecesne,  12  Law  J.  Rep.  (n.s.)  Ch.  127 ;  1  Hare, 
626. 

The  clerk  of  records  and  writs  will  not  be  directed 
to  file  an  answer,  unless  the  defendant  shall  have 
first  taken  an  office  copy  of  the  plaintiff's  bill. 
jfked  V.  Jked,  12  Law  J.  Rep.  (n.s.)  Ch.  157 ;  11 
Sim.  487. 

In  the  jurat  to  an  answer  of  an  illiterate  person, 
taken  befbre  the  clerk  of  inrolments,  it  is  not  neces- 
sary that  it  should  appear  that  on  the  answer  being 
read  over  to  the  defendant,  she  appeared  to  under- 
stand it ;  nor  that  it  should  appear  that  her  mark 
was  put  to  it  in  the  presence  of  the  clerk  of  inrol- 
ments ;  nor  that  the  signature  of  the  clerk  of  inrol- 
ments should  be  placed  at  length,  nor  the  descrip- 
tion of  his  office  be  added.  Miltm  v.  Ci^t<m,  11 
Law  J.  Rep.  (m.s.)  Ch.  426;  2  Hare,  535. 

The  executors  of  the  lessor  of  a  mime,  who  was 
entitied  to  a  share  of  the  profits,  obtained  a  decree 
for  an  account  of  the  profits.  The  lessees,  the  de- 
fendants, were  shareholders  in  and  directors  of,  a 
company,  by  which  the  mines  were  worked ;  and  they 
stated,  upon  their  examination  before  the  Master, 
that  the  books  of  the  company  were  und^  the  con- 
troul  of  the  directors ;  that  they  (the  defendants) 
had  made  application,  both  personally  and  by  letter, 
for  leave  to  inspect  and  take  extracts  fVom  those 
books,  but  their  applications  had  been  refiised,  and 
that,  without  reference  to  those  books,  they  were 
unable  to  answer  the  interrc^tories : — Held,  that, 
as  they  were  entitled  to  demand  an  inspection  of 
the  books,  they  roust  enforce  that  right,  and  that 
their  answers  were  insufHcient.  Taylor  v.  Rundell, 
18  Law  J.  Rep.  (m.s.)  Ch.  20. 

A  defendant  under  the  88th  Order  of  August 
1841  may  decline  to  answer  generally,  the  objection 
being  founded  on  the  bill  being  demurrable.  That 
the  time  for  demurring  has  expired,  makes  no  dif- 
ference. Drake  v.  Drake,  13  Law  J.  Rep.  (n.s.) 
Ch.  88 ;  2  Hare,  647. 

It  is  not  necessary  that  a  defendant,  a  foreigner, 
]gn<»rant  of  the  English  language,  should  put  in  an 
answer  in  his  native  language.  An  answer  in  the 
English  language  is  sufficient. 

It  is  not  necessary  that  such  a  defendant  should 
apply,  by  motion  or  petition,  for  an  interpreter. 

The  answer  of  such  a  defendant  had  the  following 
jurat: — *< Sworn  at  the  offlee  of  the  clerks  of 
records  and  writs,  by  the  defendant  M  M,  by  the 
interpretation  of  B  C ;  the  said  interpreter  being 
first  sworn  that  he  had  truly,  distinctiy,  and  audibly 
interpreted  the  answer  to  the  defendant,  and  will 
truly  interpret  the  oath  about  to  be  administered  to 
him  ' : — Held,  that  this  jurat  was  sufficient. 

The  signatures  of  a  Moorish  Jew,  a  defendant,  to 
an  answer,  although  difiering  from  his  name  as 
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written  in  the  pleadings,  held  sufficient  SL  Ka* 
tharm^t  Dock  Company  v.  Moglrf Mantzguc,  IS  Law 
J.  Rep.  (N.s.)  Ch.  125 ;  1  Coll.  C.C.  94. 

The  88th  Order  of  August  1841  is  applicable 
where  the  bill  is  generally  demurrable.  Fairthome 
T.  Wetton,  18  Law  J.  Rep.  (n.s.)  Ch.  268 ;  8  Hare, 
887. 

The  plaintiff  obtained  an  order  to  amend,  and 
the  defendant  immediately  afterwards  put  in  his 
answer  to  the  original  bill.  A  motion  by  the  plain* 
ti£^  that  the  answer  might  be  taken  off  the  iUe,  was 
refused.  Maekerell  v.  Fisher,  14  Law  J.  Rep.  (11.8.) 
Ch.  438. 

The  word  "answer"  in  the  13th  Order  of  April 
1828,  is  to  be  construed  the  answer  to  the  original 
bill,  and  not  the  answer  to  any  amended  bill ;  as, 
otherwise,  all  the  mischiefs  would  be  let  in  which 
it  was  the  object  of  that  Order  to  remedy.  Dean  t. 
Hiekinbotham,  14  Law  J.  Rep.  (k.b.)  Ch.  469 ;  4 
Hare,  302. 

The  88th  Order  of  Angust  1841  does  not  apply 
to  cases  where  the  bill  is  open  to  a  general  de- 
murrer. Bmddeley  y.  Curwen^  14  Law  J.  Rep.  (n.8.) 
Ch.882;  2  Coll.  C.C.  15L 

Although  a  defendants  name  is  omitted  in  the 
note  at  the  foot  of  the  bill,  he  must  put  in  an 
answer  though  it  be  a  mere  formal  one.  Wilton  ▼. 
Jone$,  12  Sim.  861. 

Notwithstanding  a  defendant  has  notice  of  an 
Ofder  to  amend  and  for  him  to  answer  the  amend- 
ments and  exceptions  at  the  same  time,  he  may  file 
his  answer  at  any  time  before  the  order  is  served. 
Pariente  ▼.  Bensutony  18  Sim.  62% 

A  joint  and  several  answer  filed  for  two  persons 
by  a  solieitor  having  authority  from  one  only,  will 
not  be  ordered  to  be  taken  off  the  file,  cfn  the  appli« 
cation  of  one  party  in  the  absence  of  the  other. 
Wiggint  v.  Peppin,  2  Bea.  408. 

Where  a  defendant  obtains  further  time  to  answer 
on  condition  of  his  entering  his  appearance  with 
the  registrar,  and  consenting  to  a  serjeant-at-arms, 
but  neglects  so  to  do,  the  Court  cannot  oompulsorily 
direct  it  to  be  done.     Henley  v.  Stone,  4  Bea.  892. 

Where  the  bill  is  amended  before  answer,  it  is  not 
necessary  to  serve  a  subpoena  to  answer  the  amend- 
ments. Where  a  bill  is  amended  before  answer,  the 
defendant  is  not  entitled  to  eight  weeks  from  the 
amendment  to  answer  it  Stanley  v.  Bond,  6  Bea. 
420.  ^ 

A  defendant  put  in  an  insuificient  answer  ,•  the 
plaintiff  obtained  an  order  to  amend,  and  that  the 
defendant  might  answer  the  exceptions  and  amend- 
ments together: — Held,  that  the  defendant's  answer 
to  the  amended  bill  was  to  be  deemed  sufficient  at 
the  end  of  two  months,  under  the  4th  Order  of 
April  1828,  and  not  at  the  end  of  three  weeks,  un* 
der  the  6th  amended  Order  of  April  1828.  The 
6th  Order  of  April  1828,  does  not  apply  to  a  case 
where  a  defendant  is  ordered  to  answer  amendments 
and  exceptions  together.  Lloyd  v.  Clark,  6  Bea. 
467. 

The  right  of  a  plaintiff  to  call  for  an  answer  to 
bis  amended  bill,  does  not  depend  on  the  fact  of 
whether  the  order  for  leave  to  amend  is  made  upon 
the  undertaking  to  pay  costs  to  the  defendant,  or  to 
amend  the  defendant's  office  copy;  and  therefore 
where  the  bill  was  amended  under  an  order  whereby 
the  plaintiff  undertook  to  amend  the  defendant's 


office  copy,  a  motion  to  set  aside  a  sobpsna 
requiring  the  defendant  to  appear  to  and  anwei  the 
amended  bill  was  refused.  Breeze  v.  B^gtuk,  2 
Hare,  688. 

Exceptions  for  insufficiency  were  overndsd, 
under  the  38th  Order  of  August  1841,  on  tbe 
ground  that  the  bill  was  defective  for  want  of  par- 
ties. The  plaintiff  then  added  the  necessary  pirtiN 
by  amendment,  and  the  defendant  answered  the 
amendment  only : — Held,  on  exceptions,  that  the 
defendant  in  such  a  case  must  answer  not  only  the 
interrogatories  added  by  amendment,  but  those  in 
the  original  bill  which  had  not  been  answeid. 
Kaye  v.  Wail,  4  Hare.  288. 

Where  a  partner  is  required,  at  the  suit  of  a  ]»• 
son  entitled  to  ask  it,  to  ^ve  diaoovery  as  to  nsttas 
contained  in  the  usual  course  of  business  in  the  pa-t- 
nership  book,  it  is  no  excuse  for  his  not  giving  that 
discovery  to  allege  generally  that  liis  oo-paitaeis 
refuse  to  allow  him  access  to  the  partnenhip  bodoa 
Taylor  V.  Muadell,  1  Y.  &  CoL  CC  128. 

The  Court,  on  the  ground  of  inconvenicace  n 
practice,  which  might  possibly  arise  if  the  applies* 
tion  were  granted,  refnsed  an  appKcatioB  to  allow  an 
answer  to  be  sworn  im  open  court  SwaUa»  v.  Day, 
2  ColL  C.C.  185. 

(b)  SupplemeutaL 

[Bamee  v.  Tweddie,  4  Law  J.  Dig.  492;  10  Sim. 
481.] 

When  a  defendant  sabnoits  to  exeeptioDs  for 
insufficiency,  or  an  answer  is  found  insaffideat,  the 
Master  is  to  appoint  a  time,  within  which  ths  d^• 
fendaat  is  to  put  in  his  further  answer;  and  if  the 
defendant  neglect  to  answer,  the  plaintiff  may  sue 
out  process  of  contsmpt  against  him.  Ordets  of 
8th  of  May  1845,  XVI.  30,  14  Law  J.  Rep.  (s.8.) 
Ch.  285  ;  7  Bea.  xxviL }  1  Ph.  Ixv. 

Hie  personal  representativo  of  a  defendant,  whs 
had  put  in  an  answer  and  exandnation  wfaidi  ms 
now  admitted  to  be  untrue,  was  not  under  the  cir^ 
cumstances,  allowed  to  put  in  a  furtiier  answer  sad 
examinatioB.  Maddeford  ▼.  AoMtwkik,  10  Law  J. 
Rep.  (N.s.)  Ch.  105;  11  Sim.  209. 

For  the  purpose  of  correotii^  an  error  made  liy 
the  defendant  m  his  answer,  he  having  stated  fiton 
memory  the  ocourence  of  a  particuliur  pwcsediBg 
in  a  court  of  justice  to  have  boen  in  April  188^ 
instead  of  June  1836,  the  Court  will  pormit  him  ts 
file  a  supplemental  answer,  limited  strictly  to  the 
matter  the  subject  of  ihe  notice  of  motion.  #ytiB 
T.  Oilimour,  14  Law  J.  Rep.  (Br.8.)  Ch.  112. 

Supplemental  answer  permitbed  to  be  filed  oaths 
ground  of  mistake,  no  fmod  bdag  saggested. 
SwaUow  ▼.  Day,  2  C<^i.  0.0.  188. 

Upon  an  application  to  file  a  supplemeoCsl  s»* 
swer,  the  defendant  ahould  state  in  his  notice  of 
motion  the  facts  intended  to  be  introduced  thenn. 
Smith  ▼.  Hartley,  5  Bea.  482. 

Liberty  given  to  file  a  supplemental  ansiier  is 
correct  a  date  in  the  original  answer.  On  sack  an 
application  the  defendant  must  account  for  die  mis- 
take, and  the  truth  of  the  proposed  answer,  sod  the 
terms  in  which  it  is  intended  to  file  it  mast  be 
verified.    BeU  v.  Damnore,  7  Bea.  288. 

(F)   Pl*EA. 

Where  a  plea  is  allowed  on  argument,  tbsplfciA- 
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tiff  18  to  pnj  the  costs,  unless  he  undertakes  to  reply, 
or  the  Court  orders  to  the  contrary.  He  is  also  to 
pay  the  costs  where  the  plea  is  not  set  down  in  time, 
and  he  has  not  obtained  leave  to  amend  the  bilk 
Oidersof  8th  May  1846,  XLVIII.,  XLIX..  14  Law 
J.  Rep.  (11.8.)  Ch.  289 1  7  Bea.  xlii. ;  1  Ph.  Izxxvii 
After  an  attachment  for  want  of  answer,  it  is 
irrqnilar  to  file  a  plea  without  first  tendering  the 
costs  of  the  contempt.    Fouiket  ▼.  /ohm,  274. 

(G)  Demvrbeb. 

[ii^rrii  y.  M^rgm,  4  Law  J.  Dig.  403;  10  Sim. 
841.] 

No  demurrer  or  plea  shall  be  held  had  for  cover- 
iag  too  little  of  the  bill,  or  for  being  overruled  by 
the  answer.  Orders  of  26th  August  1841,  XXXVI. 
XXXYIL,  10  Law  J.  Rep.  (n.8.)  Ch.  413;  3  Bea. 
nmi. :  Cr.  &  P.  379. 

A  defendant  may  demur  alone  to  any  bill  within 
twelve  days  after  his  appearance  thereto,  but  not 
afterwards.  Orders  of  8th  of  May  1845,  XVI.  10, 
14  Law  J.  Rep.  (n.8.)  Ch.  284;  7  Bea.  xzii;  1 
Ph.  Ixv. 

Demurrer  to  whole  or  part  of  a  bill,  if  not  set 
down  in  time,  is  to  be  allowed  with  costs.  Orders 
of  8th  May  1  845,  XLVI.  XLVIL,  14  Law  J.  Rep. 
(n.s.)  Ch.  28.9 ;  7  Bea.  xli.;  1  Ph.  IxzzvL 

Where  a  defendant  has  filed  a  plea  and  answer  to 
the  orifrinal  1>ill,  he  cannot  demur  generally  to  the 
amended  bill.  Sed  quare — If  an  entirely  new  case 
is  made  by  tlie  amendmeuts. 

Bill  by  the  nex^of-kin  of  A  against  B  &  C, 
admioistratoTs  of  A,  and  executors  of  R  (under 
wbose  will  A  was  a  legatee),  praying  an  account  of 
both  estates,  B  &  C  answered  as  to  A's  estate,  and 
pleaded,  as  to  the  aoeonnt  prayed  of  R*s  estate,  an 
account  settled  with  A.  Plaintiifs  amended  by 
inserting  merely  the  substonoe  of  the  plea  by  way 
of  pretenee  and  avoiding  iL  The  defendants  then 
denumd  getnerally  for  multifariousness.  Demurrer 
overruled,  ou  the  ground  that  the  cause  of  general 
demurrer  existing  in  the  original  bUl  was  waived 
by  the  plea  and  answer  put  in.  Sltde  v.  Stadst  11 
LawJ.B«p.(v.8.)  Ch.  143. 

The  twelre  days  allowed  to  the  plaintiff  by  the 
34th  Order  of  August  1841,  for  setting  down  a 
dsraurrer,  ase  not  exclusive  of  such  days  as  are 
not  ofiioe  days.  Ckmrltan  v.  Biehmemdt  12  Law  J. 
Rep.  (N.H.)  Ch.  38;  4  Bea.  897. 

A  demurrer  is  considered  as  set  down  from  the 
time  when  the  order  for  setting  it  down  is  carried 
into  the  registrar's  ofiSce,  and  not  from  the  time  of 
ite  entry  in  the  registrar's  book.  Egremont  v.  CowtU, 

12  Law  J.  Rep.  (v.8.)  Ch.  233;  5  Bea.  617. 
Practice  as  to  filing,  entering,  setting  down,  and 

submitting  to  a  demurrer.  Heam  v.  JVay^  12  Law 
J.  Rep.  (II.B.)  Ch.  612 ;  6  Bea.  388. 

Liberty  given  e«  parte  to  amend  a  clerical  error 
in  a  demurrer,  the  twelve  days  for  demorring  not 
having  expired.  Riekardmm  v.  HasHngf,  13  Law  J. 
Rep.  (N.8.)  Ch.  32;  7  Bea.  68. 

llie  neglect  of  a  solicitor,  oceasioned  by  his  pe- 
cuniary embarrassment,  is  not  such  an  accident, 
misteke,  or  surprise,  as  will  induce  the  Court  to 
allow  a  plaintiff  to  set  down  a  demurrer  for  argu- 
ment after  the  expiration  of  the  time  allowed  by 
the  84th  Order  of  1841.     Knight  v.  Mftionbankh 

13  Law  J.  Rep.<N.8.)  Ch.  473. 


One  of  several  cettui  qtu  trusts  having  taken  the 
benefit  of  the  Insolvent  Act  joins  as  co-plaintiffp 
with  two  others  of  the  cestui  que  trusts,  in  a  bill  to 
carry  the  trust  deed  into  execution,  the  assignee  of 
the  insolvent  being  a  defendant,  and  the  bill  alleging 
that  there  is  a  surplus  coming  to  the  insolvent  after 
payment  of  all  his  debts.  This  is  not  a  misjoinder 
of  which  advantage  can  be  taken  at  the  hearing; 
and,  semble,  that  it  is  no  ground  of  demurrer.  With 
respect  to  the  effect  which  such  assignmenU  have 
upon  the  suit,  there  is  no  distinction  between  as- 
signments, pendente  lite,  of  equitable  interests  by 
plaintiffs,  and  similar  assignments  by  defendants. 

Inquiry  directed  as  to  defendante  being  out  of 
the  jurisdiction.  Eades  v.  Harris,  1  Y.  &  C0II.C.C. 
230. 

A  husband  and  wife  filed  a  bill  in  respect  of  the 
separate  property  of  the  wife.  The  defendante 
pleaded  a  release  by  the  husband : — Held,  that  this 
plea  was  good. 

Liberty  given  in  the  above  case  to  amend  the 
bill  Sloks  V.  Fincentt  14  Law  J.  Rep.  (n.b.)  Ch. 
52;  IColL  C.C.627 

Where  a  demurrer  has  been  filed,  but  before  it 
is  heard,  the  suit  becomes  abated,  the  plaintiff  or 
his  representatives  may  file  a  bill  of  revivor  and 
supplement  in  order  to  have  the  demurrer  disposed 
of;  but  if  the  latter  bill  add  supplemental  nxatter 
in  corroboration  of  the  original  claim,  and  not  re- 
quired for  the  purpose  merely  of  obtaining  an 
order  to  revive,  a  demurrer  to  the  whole  bill  may 
be  sustained. 

The  34th  Order  of  August  1841  is  not  appli- 
cable to  a  cause  which  had  then  become  abated, 
and  in  which  the  proceeding  thereby  directed  can* 
not  be  token.  BasupUm  v.  Birchall,  14  Law  J.  Rep. 
(N.s.)  Ch.  322. 

The  plaintiff  amended  his  bill  after  the  defen- 
dant had  answered  it  The  amendmento  changed 
the  nature  of  the  case: — Held,  that  the  defendant 
might  demur  to  the  amended  bill,  althoush  he  had 
answered  that  which  was  part  of  the  formal  ground- 
work both  of  the  new  and  of  the  originiu  caso» 
Cresp  V.  Bevtm,  13  Sim.  364^ 

A  plaintiff  may  set  down  a  demurrer  for  argu- 
ment, without  waiting  for  the  defendant  to  enter  it 
with  the  registrar. 

Whether,  since  the  Orders  of  1841,  it  is  neces- 
sary for  a  defendant  to  enter  a  demurrer  with  the 
registrar  within  eight  days  at  all,  quiere, 

A  defendant  neglected  to  enter  his  demurrer 
with  the  registrar  within  eight  days:  the  Court 
refused  to  overrule  it  on  that  ground.  Dalten  v 
Heofter^  7  Bea.  260. 

An  order  for  leave  to  amend  not  served,  does 
not  prevent  the  defendant  from  demurring  to  the 
bill.     Fries  v.  Webb,  2  Hare,  515. 

(H)  Information. 

In  an  information  by  the  Attorney  General,  in 
which  there  is  a  relator,  the  Attorney  General  will 
not  be  allowed  to  appear,  except  in  support  of  the 
information.  The  Attorney  General  v.  the  Ironmon' 
gers  Company^  10  Law  J.  Rep.  (n.8.)  Ch.  201 ;  1  Cr. 
&P.208. 

A  relator  to  an  information  cannot,  on  his  own 
behalf,  make  any  ^>plication  to  the  Court     The 
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9uweif  Viit  before  raolioB  made^  pUdiitiff  filed  sub- 
pona  to  rejoin: — Held,  that  tbough  the  replication 
waa  filed  before  the  New  Ord«ca  of  May  1845  took 
efi&ct,  the  filing  of  the  eubpcena  to  rejoin  was  a 
noUity,  under  the  93rd  of  those  Orders ;  but  the 
Gowt  refused  to  grant  the  motion ;  and  ordered  a 
£mh  replication  to  be  filed  without  delay.  LoveU 
V.  Bi€t^  13  Sim.  492. 

(K)  Petition. 

A  petition  of  rehearing  is  not  to  contsin  any 
proccedinga  anterior  to  the  decree.  Orders  of  26tn 
August  1841, 10  Law  JL  Rep.  (v.8.)  Ch.  413;  3  Bea. 
jutL;  Cr.&P.382. 

Mode  in  which  a  petition  presented  under  an  act 
of  pnrliamenty  by  which  the  Court  derives  its  juris- 
diction, ought  to  be  instituted.  In  rt  Law,  11  Law 
J« R^(N.iL)Ch.  118  (  4 Bea.  509. 

It  IB  ixregnlar  to  serve  a  petition  after  the  peti- 
tion day  for  which  it  is  answered.  Salmdge  v.  Tut^ 
iom,  10  Law  J.  Rep.(ii.8.)  Ch.  347. 

Petition  where  the  proper  mode  of  settling  the 
jrights  of  vendor  and  purchaser.  Es  parts  Gardinsr 
▼.  EatUm  Cotmtie*  RaUwojf  Company,  10  Law  J.  R^ 
(if»&)Bx.Sq.46;  4Y.&a608. 

On  petitioo  for  liberty  to  file  exceptions  to  the 
Master's  certificate  of  taxation  the  Court  will  some- 
times decide  the  point  in  dispute  without  putting 
the  parties  to  file  their  exceptions.  In  re  Congrem, 
4  Bea.  817. 

A  was  appointed  reodver,but  the  solicitor  in  the 
cause  alone  aeted  and  paid  over  the  rents  to  the 
tauant  for  life.  An  incumbrancer  compelled  the 
receiver  to  pay  the  same  amount  into  court,  and 
after  payment  of  his  claim,  there  remained  a  sur- 
plne»  which  was  paid  to  the  tenant  for  life :— Heldj 
that  A  could  not,  on  petition,  obtain  repayment  by 
the  tenant  for  life  or  out  of  the  estates.  Gurden  v. 
iB«<0oeAvl3LawJ.Rep.(N.B.)Ch.62;  6Bes.  157. 

Upon  the  hearing  of  a  petition  to  confirm  a  re- 
port, which  merely  referred  to  the  evidence  upon 
which  it  was  founded,  the  defendant  opposed  the 
confirmation  of  the  report,  on  the  ground  that  it  was 
not  wamuBtsd  by  the  evidence,  but  no  cross-petition 
having  been  presented,  the  Court  refused  to  enter- 
tain the  queaiioiik  Under  the  circumstances  of  the 
case,  leave  wua  given  to  present  a  cross-petition. 
Hadgw  V.  Regwotthg,  12  Law  J.  Rep.  (H.8.)Ch.  270. 

A  petition  for  the  taxation  of  a  bill  of  costs,  which 
sufficiently  seta  forth  special  circumstances  for  tax- 
ation, need  not  mention  the  specific  items  wliich 
sore  abjected  to.  Ex  parte  Andrewt,  13  Law  J.  Rep. 
(ii.a.)  Ch.  222. 

The  Court  being  unable,  from  the  form  of  the 
prayer  of  the  petitien*  to  make  any  order  upon  it 
against  which  the  unsuccessful  party  could  appeal, 
tSm  petition  was,  with  the  consent  of  all  parties, 
dincted  to  be  amended  so  as  to  enable  the  unsuc- 
cessful party  to  appeal  from  the  order  made.  Mat- 
aim  T.  Sttiftj  14  Law  J.  Rep.  (iya)  Ch.  354. 

A  petition  was  presented  in  the  names  of  A  B, 
but  without  the  authority  of  A :— Held,  that  baying 
regpard  to  the  rights  of  the  respondents,  the  petition 
OQttld  not  be  ordered  to  be  taken  off  the  file  on  the 
aj^icatiom  of  A.     Tarkofih  v.  Tarbnck,  6  Bea.  134. 

(L)  Production  op  Documents. 
.    A  rent- charge  had,  for  many  years,  been  paid  by 


the  owner  of  a  farm  to  a  charity,  and  had  never 
been  refused.  An  information  was  filed,  claiming 
the  land  out  of  which  the  rent-charge  had  been 
paid.  The  defendant,  by  bis  answer,  contended, 
that  the  charitv  was  not  entitled  to  more  than  the 
rent-charge  \  that  it  was  uncertain  which  were  the 
lands  charged ;  and  that  the  party  under  whom  he 
claimed  was  a  purchaser,  without  notice,  for  valu- 
able consideration.  He  admitted  that  he  had  title- 
deeds  which  constituted  his  own  title,  but  denied 
that  they  shewed  the  title  of  the  claimants: — Held, 
that  in  this  stage  of  the  cause  he  was  not  bound  to 
produce  his  title-deeds.  The  AitomMy  Oeneral  v. 
Strutt,  10  Law  J.  Rep.  (n.s.)  Cb.  248 ;  Bea.  396. 

The  plaintiff  was  entitled  to  a  legacy  which  the 
testator  had  charged  on  his  estates  not  in  settlement 
The  defendant  stated  that  the  testator  was  tenant  in 
tail  of  part  of  the  estate,  but  did  not  specify  it,  and 
he  admitted  the  possession  of  a  copy  of  a  deed 
creating  the  entail,  but  he  stated  it  did  not  make 
out  the  plaintiff's  case : — Held,  that  he  was  bound 
to  produce  it  for  the  plaintiff's  inspection,  as  tending 
to  shew  what  estates  were  in  settlement  Herey  v. 
Ferrertf  10  Law  J.  Rep.  (n.s.)  Ch.  273 ;  4  Bea.  97. 

The  defendant  being  entitled  to  an  estate,  subject 
to  a  charge  thereon,  belonging  to  the  plaintiff,  mort- 
gaged it,  and  delivered  the  title-deeds  to  the  mort- 
gagees, but  he  retained  the  copies : — Held,  that  he 
was  bound  to  produce  the  copies,  though  the 
mortgagees  were  not  parties  to  the  suit    Ibid. 

The  Court  cannot,  at  the  instance  of  the  defen- 
dant, order  a  plaintiff  to  produce  for  the  defendant's 
inspection  documents  stated  in  his  bill  to  be  in  the 
plaintiff's  possession.  Where  a  plaintiff  by  his 
Dill,  states  documents  to  be  in  bis  possession,  and  it 
is  necessary  for  the  defendant  to  see  them,  in  order 
to  put  in  his  answer,  the  Court,  though  it  cannot 
compel  their  produ^ion,  will  extend  the  time  for 
answering,  until  i^Bthe  plaintiff  has  produced 
them,    ^e  fact   oTCne  documents  being  in  the 


plaintiff's  possession  must,  however,  appear  upon 
the  record.  The  decision  in  The  Princes*  rf  Wales 
V.  the  Earl  qf  Liverpool  approved  of.  Taylor  v. 
Henning,  10  Law  J.  Rep.  (k.s.)  Ch.  369  ;  4  Bea.  235. 

The  communications  which  passed  between  the 
East  India  Company  and  the  Board  of  Commis- 
sioners for  India,  under  3  8r  4  WilL  4.  c.  85,  are 
pririleged  communications,  and  the  company  will 
not  be  required  to  produce  them  for  the  inspection 
of  a  party  who  is  engaged  in  litigation  with  the 
company  respecting  matters  which  are  referred  to 
in  such  communications.  Smith  v.  Eaet  Jndia  Com- 
pony,  11  Law  J.  Rep.  (n.s.)  Ch.  71. 

A  bill  was  filed  to  rectify  a  deed  of  settlement  of 
partnership  accounts,  and,  as  consequential  relief, 
to  have  the  accounts  taken.  The  deed,  and  certain 
correspondence  relating  to  the  contract  between  the 
parties,  and  the  partnership  accounts,  were  admitted 
by  the  answer  to  be  in  the  possession  of  the  defen- 
dants. The  plaintiff  obtained  an  order,  upon  mo- 
tion, for  leave  to  inspect  the  deed ;  but  temble,  he 
was  not  entitled,  before  he  obtained  a  decree  to 
rectify  the  deed,  to  the  production  of  the  partnership 
accounts.  Wimhum  v.  Lloyd,  12  Law  J.  Rep. 
(N.s.)  Ch.  92. 

"Where  a  defendant  stated  by  his  answer,  to  a  bill 
for  an  account  of  dues  accrued  from  the  working 
of  a  mine,  that  other  persons,  his  co-adventurers, 
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w«re  interested  in  the  aoconnts  to  be  taken  and  in 
the  documenta  relating  to  the  mine,  the  Court  de« 
elined,  on  motion,  to  order  the  prodnction  of  the 
documenta  in  the  absence  of  the  co-adventurers. 
Lopes  T.  Z>fae«n,  12  Law  J.  Rep.  (va)  Ch.  311 ; 
6  Bea.  2S4. 

A  mortgagee,  having,  in  his  answer  to  a  bill  to 
redeem,  set  out  his  mortgage  deed,  cannot  be  com« 
pelled  to  produce  documents  admitted  to  be  in  his 
possession,  relating  to  his  title  as  a  mortgagee. 
Keoman  v.  Coocle,  11  Law  J.  Rep.  (n.s.)  Ch.  69. 

A,  being  interested  in  certain  real  estates,  took 
the  benefit  of  the  Insolvent  Debtors  Act  His 
assignees,  on  the  10th  of  November  1830,  put  up 
the  estates  for  sale,  and  F  became  the  purehaaer. 
On  the  24th  of  April  1840,  the  assignees,  in  con- 
sequence of  disputes  which  had  arisen,  filed  their 
original  against  F,  for  a  specific  performance  of 
bis  contract  to  purchase,  and  on  the  29th  of  Octo- 
ber 1840,  F  filed  his  bill  against  the  asaigneee  lor 
the  discovery  of  matter  to  infect  the  ralidi^  of  tha 
sale.  The  defendants,  by  their  answer,  staled  that 
the  documents  which  they  insisted  ought  not  to  be 
produced  consisted  of  twelve  olasaes,  and  were  in 
number  472. 

The  first  class  of  papers  in  question  consiated  of 
confidential  communicataons  between  attorney  and 
counael  and  client,  which  took  place  before  the  date 
of  the  sale,  but  they  did  not  take  place  either  in 
the  progress  of  the  suit  or  with  reference  to  the  aoity 
previously  to  its  commencement 

The  second  class  of  documents  conaisted  of  cases 
submitted  after  the  sale  to  counsel,  having  relation 
to  the  sale  and  objections  taken  to  the  title,  and 
counsel's  opinion  thereon. 

The  tbinl  class  of  documents  consisted  of  caaea 
laid  before  counsel  in  the  progress  of  the  cause, 
after  the  filing  of  the  origin^^U  by  the  assignees, 
with  reference  to  the  mattei^B|ispute. 

The  fourth  elasa  of  docuHnts  consisted  of  all 
letters  paaaing  between  the  defendants  and  their 
solicitors,  extending  over  the  perioda  of  time  co- 
vered by  the  three  first-mentioned  classes,  and 
related  to  the  estate  and  interest  of  the  defendanta 
sold  at  the  sale,  and  to  the  subject-matters  of  the 
suit 

The  fifth  class  of  doeuments  consisted  of  letters 
and  written  communications  from  creditors  under 
the  insolvency,  and  from  the  defendants'  solicitors 
to  tboae  creditors,  and  private  memoranda  of  the 
defendanta'  solicitors  of  proceedings  at  confidential 
roeetinga  with  the  creditors,  &c.,  extending  over 
the  same  three  periods  of  time  aa  the  lettera  com- 
prised in  the  fourth  class,  and  renting  to  the  like 
mattera. 

The  sixth,  seventh,  eighth,  ninth,  tenth,  and 
twelfth  classes  consisted  of  letters  passing  between 
the  solicitors  of  the  defendanta  and  the  solicitors 
for  the  provisional  assignee  under  the  insolvency,  a 
copy  of  queries  to  a  case,  and  the  opinion  of  counsel 
thereon  on  behalf  of  the  provisional  aasignee,  cor- 
respondence between  the  insolvent  and  his  wife,  and 
their  solicitors,  and  private  memoranda  of  the  de- 
fendants, taken  at  meetings  held  with  the  insolvent 
and  his  solicitors,  of  cases  and  copies  of  cases  for 
and  wiUi  the  opinion  of  counsel  thereon  on  behalf 
of  Lord  Mostyn  and  Lady  Mostyn  (who  were  in- 
terested in  the  estate  sold)  and  the  insolvent's  wife. 


and  of  correspondenoe  between  their  soUeitats  and 
the  defendants'  solicitors,  communications  sad 
statements  laid  before  the  Judge  of  the  Insolveat 
Debtors  Court  relative  to  a  compromise,  and  leUos 
paaaing  between  the  defendanta  and  their  soliritan 
and  the  solicitor  of  a  railway  company  in  relatioa  to 
a  contract  for  sale  of  part  of  the  land  mentioDcd  in 
the  plaintiff^  8  bill. 

The  eleventh  class  of  documents  consiated  of  bills 
of  costs  and  letter  books,  journals,  ledgers,  sod 
other  books,  the  property  of  the  defendants'  soKd- 
tora,  and  not  of  the  defendants,  and  eontainiag 
atatements  of  the  busanesa  done  by  their  asKeiifln^ 
and  the  occasions  and  neceasities  for  suoh  busi- 
ness, &c. 

Held,  that  the  defendanta  were  bound  to  pndoes 
the  papers  and  documents  comprised  in  the  daises 
one,  five,  six,  seven,  eight,  nine,  ten,  and  twdTe; 
such  letters  in  class  four  aa  were  written  befim 
the  10th  of  November  1836,  and  auish  other  lettes 
therein  comprised  as  the  defendanta  should  not  hf 
afildavits  state  to  have  been  written  between  the 
defendants  and  their  aolieiters,  merely  in  their  ie« 
lation  of  solicitor  and  client,  and  such  bills  sod  pstts 
of  bills  of  costs  as  related  to  baaineaa  done  befim 
the  10th  of  November  1838,  or  to  the  decumeati 
ordered  to  be  produoed.  The  paptra  and  docs- 
aaenta  comprised  in  the  other  daseea  vers  held  to 
be  privileged. 

The  general  rule  is,  that  a  defendant  will  net  U 
ordered  to  produce  documents  which  aie  properiy 
to  be  considered  aa  confidential  communicatioos 
made  between  solicitor  and  client,  acting  merely  ia 
the  relation  of  solicitor  and  client,  and  which  took 
place  either  in  Uie  progress  of  the  aoit  or  with 
reference  to  the  suit  pzevioudy  lo  its  commsase- 
ment 

Observations  on  the  caaes  of  Nia$  t.  Ae  NrnrOtn 
and  Etuttm  RaUwtuf  Compam^,  and  BoUmt  v.  Urn 
Corporation  qf  Ltvorpool,  dted  during  the  argnmcat 
Flight  V.  Robhuom,  13  Law  J.  Rep.  (B.8.)€h.42& 

By  an  order  upon  a  company  for  the  predneliiNi 
of  documents,  &c.,  admitted,  by  their  answer  nader 
seal,  to  be  in  their  possession,  tiiey  were  alloiped  to 
seal  up  parti  whioh  their  law  ^leA.  stated  on  affi- 
davit did  not  relate  to  the  mattera  ia  dispute.  Hm 
Court  refused  to  allow  the  seals  to  be  opened, 
upon  evidence  being  produced  by  the  pisintifi,  for 
the  purpose  of  shewing  that  the  parte  sealed  ap 
contained  entries  and  minutes  relaring  to  ika  nttt- 
ters  in  dispute.  Tko  Sk^ld  Canal  Camfomg  v.  <lf 
Sh^jffUld  and  Rothtram  RaUwa^  Company  IS  Law  J. 
Rep.  (n.8.)  Ch.  876. 

Upon  a  defendant  refusing  to  produce  doemneots 
which  might  be  used  in  evidence  against  bint,  in 
an  indictment  for  perjury,— it  waa  held,  that  fits 
defendant  could  not  be  protected  where  the  crime 
waa  committed  subeequently  to  the  institatioD  ol 
the  suit  Rice  v.  Gordon,  13  Law  J.  Rep.  (va) 
Ch.  104 ;  13  Sim.  680. 

Mortgage  deed  in  the  hand  of  the  mortgagse^  or- 
dered, on  the  application  of  the  mortgagor,  to  be 
produced  for  the  purpose  of  inapecting  an  indoTK- 
ment  on  the  inatrument  PkUl^  v.  Eoant,  2  T.  ft 
Coll.  C.C.  647. 

An  action  at  law  was  brought  to  recover  monies 
alleged  to  be  due  in  respect  of  a  customary  pay- 
ment of  4rf.  for  a  quantity  of  coals.    The  defendant 
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^puled  the  cvstom,  and  insisted  that  thft  qnantitj 
oo  which  the  4dL  had  been  paid,  had  frequently 
▼aried:  seooodly,  that  the  custom  had  been  laid  in 
different  terms  by  parties  who  represented  the  in- 
terest which  the  plaintiff  at  law  now  possessed: 
and  also  that  some  payments  to  the  predecessors  of 
the  plaintiff  at  law  had  included  a  certain  easement, 
under  a  specific  oontract ;  and  filed  a  bill  of  die- 
eovery  in  aid  of  his  defence  at  law,  charging  in  the 
usual  manner  that  the  plaintiff  at  law  had  various 
documents  in  his  possession.  The  plaintiff  at  law 
set  forth  in  a  schedule  to  hia  answer,  a  list  of  docu- 
ments in  his  possession  relating  to  the  matters 
mentioned  in  the  ball,  and  insisted  that  they  related 
to  his  title,  and  did  not  relate  to  the  title  of  the 
defendant  at  law,  bat  not  expressly  denying  that 
they  related  to  the  Taiiance  in  the  custom  or  to  the 
eqidties  on  which  the  bill  was  founded  :—*Held, 
thst  the  plaintiff  at  Law  was  not  protected  by  his 
Miswer  from  the  necessity  of  producing  the  docu- 
ments mentioned  in  his  schedule.  SmilhY,  th§  Dukg 
^BMmfmt,  IS  Law  J.  Rep.  (k.s.)  Ch.  9S;  1  Ph. 
M$;  sArming  &.&  1  Hare,  607. 

In  1799,  A  executed  a  mortgage  of  his  estate,  by 
demise  thereof  for  a  term  of  1,000  years,  for  se- 
curing 40M.  and  interest  A  afterwards  made  his 
will,  dated  in  1811,  devised  the  same  estate  to  J  G 
for  fifo,  with  remainder  to  all  and  every  the  issue  of 
J  G,  share  and  share  alike;  and  died  in  1812. 
After  the  death  of  A,  and  about  the  year  1828,  J  G, 
togeAer  with  the  executors  and  trustees  named  in 
Us  wfll,  sold  and  conveyed  the  mortgaged  premises 
t»  A  T,  absolutely.  A  T  laid  out  a  large  sum  of 
money  on  die  premises,  in  erecting  a  mill  and  other 
buildings,  and  afterwards  mortgaged  the  same  for 
8,000il  to  W  R^  to  whose  trustee  the  term  of  1,000 
years  was  assigned.  W  R,  had,  by  means  of  reci- 
tals contained  in  the  deeds  in  his  possession,  eon- 
aituodve  notice  of  the  title  of  the  plaintiffs,  the 
issue  of  J  G,  under  A's  will,  but  he  clauned  to  he 
paid  not  only  die  original  mortgage  sum  of  400/. 
and  interest,  but  also  the  amount  expended  on  the 
pModsea,  before  he  could  be  required  to  produce 
the  deeds  nlating  to  the  same.  On  modon,  for 
pfoduetion  of  the  deeds,  in  W  R's  possession,  re- 
lating to  the  premises,  it  was  held,  that  he  was  not 
bound  to  produce  them  for  the  plaintiff's  inspection. 
Gntmoood  v.  RoihweU,  18  Law  J.  Rep.  (i«.b.)  Ch. 


DucMuents  belonging  to  a  club,  (a  few  only  of 
die  members  being  parties  to  the  suit,)  were  ordered 
to  br  produoed  in  the  inspection  of  the  plaintiff, 
the  Court  having  previously  decided  on  demurrer, 
that  the  odier  members  of  the  club  were  not  neces- 
sary partiesi  But  the  plaintiff,  who  was  a  solicitor 
sad  an  attorney,  having  brought  an  aetiea  against 
some  of  the  members,  with  reference  to  matters 
arising  out  of  the  club  transaotions,  wsa  mquived  by 
the  Court  to  give  an  undeitakiag  not  to  make  use 
of  the  documents  when  produoed  as  evidence  in 
rapport  of  the  action.  JUehardmm  v.  HtuHmgt,  13 
Law  J.  Rep.  (U.S.)  Ch.  416 ;  7  Bea.  354. 

Where  a  party  sues  as  representing  one  of  the 
next^of-kin  of  an  intestate,  and  his  title  is  not 
admitted  by  the  defendant,  the  plaintiff  is  not  en- 
tided  to  production  of  documents  admitted  by  the 
defendant  to  be  in  his  possession^  merely  because 
they  reiaCe  to  the  intestate's  estate.    Bdumrdt  ▼. 


J&net,  18  Law  J.  Rep.  (n.s.)  Ch.  871  ;    18  Sim. 
682. 

A  filed  his  bill  against  B,  his  trustee,  to  set  aside 
a  sale  to  B  of  the  trust  property  made  forty  years 
back.  B  then  filed  a  cross  bill  against  A,  charging 
that  A  had,  fifteen  years  before  his  suit,  taken 
counsel's  opinion  as  to  his  right  to  the  property  in 
question,  and  calling  for  the  discovery  and  pro- 
duction of  the  opinion.  A,  by  his  answer,  admitted 
the  taking  and  the  possession  of  the  opinion,  but 
insisted  that,  as  it  was  taken  with  reference  to  the 
dispute  in  question,  he  was  not  bound  to  produce 
it:— Held,  on  motion  hy  B  for  production,  that  the 
opinion  was  privileged ;  notwithstanding  it  would, 
if  produced,  have  been  material  evidence  for  B  of 
the  fact  that  A  had  full  notice  of  his  rights  at  the 
time  it  was  taken.  fVoodt  v.  Woodt,  14  Law  J.  Rep. 
(N.8.)Ch.9;  4  Hare,  88. 

The  oommunieations  by  an  agent  sent  abroad  by 
a  solieilor,  to  odlleet  evidence  in  aid  of  an  action, 
will  be  protected  as  oonfidential,  equally  with  the 
eommonieations  of  a  solidtor  or  solicitor's  clerk. 
Steel  V.  Stemtui,  14  Law  J.  Rep.  (n.8.)  Ch.  84. 

Where  a  defendant  neither  admitted  nor  denied 
the  plaintiff's  title,  but  admitted  the  possession  of 
documents  relating  to  the  matters  in  dispute,  with- 
out distincdy  denying  that  they  related  to  the  fact 
on  which  the  plaintiff^  title  depended,  he  was  or- 
dered to  produce  them.  Bdwarde  v.  Jonef^  14  Law 
J.  Rep.  (M.8.)  Ch.  62. 

A  defendant  set  out  an  instrument  in  a  plea,  and 
relied  on  it  as  meeting  the  plaintiff's  case.  The 
plaintiff  did  not  take  issue  on  the  plea : — Held,  that 
the  defendant  was  not  bound  to  produce  this  instru^ 
ment  at  the  argument  on  the  plea.  Steke  v.  fTn- 
oent,  14  Law  J.  Rep.  (ir.8.)  Ch.  52 ;  1  ColL  C.C.  527. 

An  estate  was  claimed  by  A,  and  also  hy  B, 
claiming  es  parte  patemA,  and  by  H,  claiming  ex 
parte  matenUL  A  and  B  entered  into  a  compromise, 
which  A  afterwards  filed  a  bill  to  set  aside.  B  ad- 
mitted, by  his  answer,  that  he  had  in  his  possession 
cases  and  opinions  of  counsel  respecting  H's  claim, 
and  in  contemplation  of  legal  proceedings  respecting 
it,  and  letters  from  his  solicitors  to  various  persons 
on  the  ssnne  subject:-*— Held  (reversing  the  decision 
of  the  Court  below),  that  these  documents  were 
privileged,  although  they  were  not  connected  with 
the  present  suit.  Holmee  v.  Baddeteif,  14  Law  J. 
Rep.(if.s.)Ch.  118;  S.C.  7Bea.69. 

Where  docnments  which  a  defendant  is  ordered 
to  produce  are  permitted  to  remain  in  bis  sohcitor's 
office  for  the  plaintiff's  inspection,  the  solicitor  is 
net  entided  to  charge  the  plaintiff  for  inspecting 
them,  although  die  clerk  in  oourt  would  have  been 
entided  to  demand  6«.  Sd,  per  hour.  fVoodn^e  v. 
Dmiel,  10  Sim.  126. 

It  is  not  irregular  to  obtain  the  four-day  order 
for  production  of  deeds  before  the  certificate  of  the 
defendanf  s  default  has  been  filed.  Aekew  v.  Peddle ^ 
10  Sim.  182. 

If  a  defendant  denies  the  plaintiff's  title,  and  says 
positively  that  the  documents  in  hie  custody  relating 
to  the  matters  in  the  bill  will  not  shew  the  plain- 
tiff^ s  tide,  the  Court  will  not  order  him  to  produce 
them ;  but  if  he  says  merely  that  he  believes  that 
they  will  not  shew  the  plainlafi^s  tide,  the  Court 
will  order  him  to  produce  them.  Bamtatynd  v. 
Leader,  10  Sim.  280. 
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t*  a  dcfleadanrs 
nMBis  in  his  power  cootained  as  foUovs : — Letters 
from  Means.  K  fr  C,  the  ihiahiirs  mba!Ua%  to 
Atr,F,aDerfthewiiMaf  If  iiwifd  for  the  defeat 
daat  aft  the  trial  of  the  actioa,  benug  date,  &c ;" 
aad  the  defendant,  in  the  body  of  his  answer,  stated 
that  all  the  dommr«taia  the  sAeddk  related  to  and 
with  the  matters  m  qoestioii  in  the 
icfarad  and  written  after  the  iastittt- 
tion  of  it,  for  the  pnipaw  of  the  defendant's  defence 
to  the  soit.  and  lor  the  pmpooeofthe  action  between 
the  parties  to  lAkh  the  snit  related: — ^Hdd,  that 
the  letters  were  noft  snfikicnily  chaacteriaed  as 
being  of  a  eonfeiential  nstnre  to  prefect  them  from 
being  prodnced.  Jfayer  oad  CWpsrefam  ^  UmrU 
mmOi  T.  B\\4\mt\ik, lOSim.476. 

A«  fUiming  to  be  heir  to  a  mortgagor,  filed  a 
bill  to  Rtnm.  The  answer  denied  tlut  he  waa 
heir.  A  motion  bj  him  for  prodnetien  of  the  mort- 
gage deeds  waa  iifnind,  becanaehe  had  notcstn*> 
Uishcd  his  title.    Xiiyd  r.  IFoil,  12  Sim.  103. 

A.  B,  and  C  had  beenco-pozteen  in  the  working 
of  certain  coUierieB.  That  co-poztncrBhip  haTing 
determined,  and  a  new  eo-partncrship  baTUig  been 
formed  betveen  C,  D,  and£,  the  pUmtilC  in  «  rait 
relating  to  the  aifein  of  the  late  co-partnership,  to 
which  C  waa  a  party,  aerred  D  and  £,  and  the  agent 
of  their  firm  (none  of  whom  were  parties  to  the  salt), 
with  a  mhjfmvm  daeet  fecwa^  requiring  them  to 
prodnco  certain  books  of  the  late  firm  ;  and  also 
moved  that  C  might  be  ordered  to  concnr  with  D 
and  £  in  producing  the  books,  or  causing  them  to 
be  produMd,  and  to  giro  or  join  in  giring  such 
directions  to  D  and  £  and  the  agent,  as  should  be 
necessary  to  enable  or  authoriae  them  to  obey  the 
subpoaiL  The  Court  refused  the  motion,  with  costs. 
StmH  V.  Lmd  BmU,  13Sim.i53. 

A  defendant  who  in  his  answer  refers  to  a  deed  in 
the  words  **  aa  by  the  said  indenture  when  prodnced 
will  appear,**  must  produce  it  for  the  inspection,  &c 
of  the  plaintiit  although  he  does  not  cnre  leave  to 
refer  to  it     I9V^  t.  SiamAmf,  2  Bes.  687. 

The  defendanta  were  ordered  to  deposit  certain 
documents  with  their  derk  in  court,  for  the  usual 
purpQoea,  and  to  give  an  inspection  of  the  remainder 
at  their  oflSce,  and  produce  them  at  the  examination 
of  witneaaee,  and  at  the  hearing: — Held,  that  the 
production  on  the  examination  of  witnesses  in  town, 
and  at  the  hearing,  should  be  at  the  expenae  of  the 
defendanta  I  and  for  production  on  the  examination 
of  witnttaea  in  the  country  at  the  expense  of  the 
plaintiff    Dmiu  v.  Hmfard,  a  fiea.  1 18. 

A  defendant,  by  hla  answer,  stated  that  he  had 
handed  over  aome  documenta  relating  to  the  matters 
in  Question  to  his  agent,  in  Jamaica,  to  enable  him 
to  Jefend  a  suit  there  \  that  the  agent  had  left  the 
islattd,  and  that  the  documents  had  been  taken  pos- 
srstion  of  by  a  receiver  appointed  hy  the  Court  of 
Chancory  there : — Held,  that  this  admiaaion  entitled 
the  plaiutiff  to  an  order  for  production ;  but  liberty 
WAN  given  to  the  defendant  to  relieve  himself,  if 
pdiMiible,  by  affidavit  from  the  efleeta  of  this  admis- 
sluii.     MwrU  V.  Smahyt  2  Bea.  600. 

A  bill  of  discovery  was  filed  by  the  assignee  of 
IhP  ItisNor  against  the  assignee  of  the  lessee,  in  aid 
nt  an  Motion  at  law  on  the  covenants  in  the  lease. 
Tlia  latter  had  the  lease  and  assignments  in  his  pos- 
suMtoti,  hut  stated  he  held  the  property  by  way  of 


security,  and  he  objected  to  prodaoe  them  in  dw 
absence  of  the  party  entitied  to  the  equity  of  redemp* 
tion: — ^Held,  tiiat  he  was  bound  to  produce  tboa 
for  the  plaintifi^s  inspection.  BnUa  v.  Jferj^rsee, 
4Bea.ll9. 

Depositions  ordered  to  be  delivered  over  toadeik 
in  court  for  the  purpose  of  prodncittg  them  in  a 
court  of  law,  he  having  been  already  ordered  ts 
attend  with  the  bill  and  anawers.  LomM  v.  ITefo, 
4  Bea.  229. 

A  defendant  had  been  ordered  by  tiie  Vice  Chan- 
cdlor,  in  another  anit,  to  give  inspectioa  of  doen* 
moots.  The  order  had  beoi  made  two  years,  bat 
had  not  been  acted  on : — Held,  that  thu  did  ast 
prevent  an  order  for  production  in  the  present  sait. 
JBoarae  v.  Mok,  4  Bea.  417. 

A  defendant,  by  his  answer,  admitted  tiiat  he 
had  in  his  possession  diven  books  of  aoea«at^— 
Held,  that  the  particulan  were  not  snfiieientiy  spe» 
cified  to  enable  the  Court  to  make  an  order  for  their 
production.    Smrnan  v.  WkUley^  4  Bea.  648. 

An  objection  to  the  production  of  documents  most 
be  properly  raised  by  the  defendant's  anawer,  wboe 
the  bill  aedu  their  inx)duction. 

Pending  exceptions  to  an  answer  for  insnffieieo^, 
the  plaintiff  may  move  for  the  production  of  doca. 
ments  admitted  by  that  answer  to  be  in  the  defea- 
daat's  poaaession.    Humitr  v.  Copwn,  6  Bea.  98. 

Memoranda,  the  production  oif  which  the  plam- 
tiff  waa  entitied  to,  were  entered  in  the  same  book 
with  other  matters,  to  a  discovery  of  whidi  tbe 
plaintiff  was  not  entitled,  and  they  oould  not  be 
sepanted  or  aealed  up : — ^Hdd,  that  the  defendmt 
must  sufler  the  inconvenience  of  his  own  act,  aad 
produce  the  whole.     Carew  v.  WhMle,6  Bea.  172L 

On  a  motion  for  the  production  of  dooumeats,  the 
defendant  waa  permitted  to  shew,  by  afildavit,  tbst 
they  could  not  be  left  in  the  office  witiiont  great  in- 
convenience ;  bat  aa  the  ground  for  this  indnlgenee 
was  not  stated  by  the  answer,  he  waa  ordered  to  pay 
the  ooata.     Gardmer  v.  DmgmiMdt  6  Ben.  S89l 

Where  deeds  are  impeached  for  fraud,  the  meif 
allegation  of  fraud  by  the  bill  will  not  entitietbe 
plaintiff  to  an  order  for  their  production.  On  the 
other  hand,  in  order  to  obtain  a  prodnction«  it  is  aot 
necessary  that  the  fraud  should  be  admteed  by  the 
anawer:  the  Court  muat  look  at  the  ciienmatancw 
of  each  oaae. 

Order  made  for  the  production  of  a  deed  im* 
peached  for  fraud,  though  tiie  fraud  waa  denied  by 
the  answer,  the  case,  on  the  whole,  being  sneh  aste 
render  an  inspection  proper.  Bot^ttd  ▼.  BUudtof^ 
6  Bea.  131. 

In  a  civil  proceeding  at  law,  the  ofllce  co^n  ef 
the  depositions  in  Chancery  bdng  good  evidence, 
the  originala  will  not  be  ordered  to  be  piuducad. 
Tht  Attt/mty  Oentrai  v.  JZay,  6  Bea.  836. 

A  and  B  claimed  an  estate  adversely,  as  heirs  er 
parte  patermd,  and  C  claimed  the  eatate  as  heir  <x 
parte  wioiermd.  In  a  suit  by  A  against  B,  to  set 
aside  a  eompromise  entered  into  between  dsem,  B 
admitted  he  had  in  his  possession  cases  sabmted 
for  the  opinion  of  oouns^  alter  C's  adverse  daiin, 
and  in  contemplation  of  l^^al  proceedings : — HeM, 
that  they  were  not  privileged. 

In  the  same  case,  the  defendant  B  stated  thst  A 
and  C  had  entered  into  some  eompromise  to  share 
the  proceeds  of  the  estate,  and  that  he  bdieved  thss 
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the  snii  was  cmiried  on  hj  A  for  the  benefit  and  in 
coaeert  with  C : — Held,  that  this  did  not  reliere  B 
firom  the  obligation  to  prodaoe  the  eases.  Holme$  r. 
Ba«U«l«9,  6  Bea.  521. 

Order  for  the  production  of  title-deeds  of  a  mort- 
gagee, who  also  claimed  to  be  a  pnrcbaaer  of  the 
equity  of  redemption,  refused.  Oremwood  v.  Roth^ 
wtlk  7  Bea.  201. 

Atiet  a  bill  for  redemption  had  been  filed,  bnt 
before  the  subpoena  had  been  served,  the  mortgagee 
tiunflferced  hia  mortgage,  aad  his  tianaferee  was 
biOBght  before  the  Court  by  supplemental  bill.  It 
wua  alleged  that  the  tranter  had  been  made  for 
fiwichdent  and  vexatioos  purposes  :->Held,  that  the 
plmntiff  WIS  not  entitled  to  the  production  of  the 
deed  of  transfer.     Oill  r.  Syt(m,  7  Bea.  165, 

When  a  deliendant  by  his  answer  admits  flie 
poesesMBi  of  books  and  papers  relating  to  the  mat- 
ters in  qneation,  but  states  that  tbeiF  are  in  eonstant 
use  in  bis  business,  and  neoessary  tar  that  purpose, 
the  Court  only  eoders  in  the  first  instance  that  they 
ahall  be  produced  to  the  plaintiff  at  the  place  of 
bminess,  at  whieh  they  are  stated  to  be  in  nse^ 
leaving  it  open  to  the  plaintiff  if  be  does  not  obtain 
a  BBtiaiigtory  innieetion  ef  them  there  to  apply  to 
the  Court  lor  a  further  order,  cafreaa  ▼.  Cooper,  4 
IdL  &  C*  268. 

A  plaintifl^  although  appointed  reeeiTor  in  the 
eaaue,  eatmot  before  decree  be  ordered  as  plaintiff 
to  produce  hooka  or  aeconnta  in  his  posaession  for 
the  inspection  of  a  defendant.  A  purty  in  posses- 
aipn  ci  doawnents  eannot  except  by  consent  be 
oonpeUed  to  produce  them  for  iaspeetion  elsewhere 
than  befon  the  oflleer  of  the  court.  Mmmd  t. 
AiUss,  4  M.  &  Cr.  503. 

Xhedefimdaat  by  biaaaswer  stated  that  certain 
hooka  relating  to  a  eonoem,  in  which  the  plaintiff 
cl«med  to  be  a  partner  with  t^  defendant,  wtro 
in  the  poesesnon  of  the  treasurer  of  the  concern,  on 
behalf  of  tks  several  shareholders  of  it,  many  of 
whom  were  not  paities  to  the  suiti—- Held,  Uiat  the 
defondant  could  not  be  ordered  to  prodaoe  the  books 
ia  question*    Murratf  v.  fValier,  1  Cr.  &  P.  114. 

The  CorpoiBtaott  of  liondon  claimed  for  the 
FeUowakip  Forttrs  of  that  city  a  preecriptive  right 
of  measioing,  and  carrying  for  cfirtatn  fees  all  com 
landed  on  either  side  of  the  ri^er  Thames,  between 
Yantlet  and  Staines  Bridge,  and  carried  into  or 
out  of  the  oity  \  and  they  filed  their  bill  against  C 
&  Co.  to  OitaUidli  that  right  The  defonee  of  C  ft 
Cok  was  that  the  claim  waa  of  modern  origin ;  and 
they  filed  Uieir  biU  of  disoovei^  against  the  oorpot»> 
tion,  suggesting  that  the  porters  were  established  in 
the  time  of  Henry  ft,  for  carrying  (within  the  city 
only)  com  landed  by  peraona  other  than  citiaens  at 
Queeahithf,  which  they  alleged  was  then  the  enly 
place  where  com  was  permitted  to  be  landed,  and 
they  Aimed  the  inapectien  of  certain  entries  in  the 
corporation  books,  whiob  purported  to  be  copies  of 
aneient  pnblie  orders  and  proclamations,  inquisi- 
tions, aad  findioga,  nlating  te  the  landing  of  com 
at  Oaeenkithe,  and  to  the  ohargea  for  carrying  it 
to  certain  persons  within  the  oity.  Upon  motion  to 
produce  these  doenments,  which  b^  the  answer  of 
the  corporation  wero  admitted  to  be  m  their  posses- 
aion,  Imt  wero  insiated  upon  as  part  of  their  title, 
and  that  of  their  granteea  the  Fellowship  Porters : 
— Held,  that  tlicy  wero  not  part  of  their  title^  aod 
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must  be  produced.    Combe  r.  Cl/y  of  London,  4  Y. 
&  C.  139. 

Principles  upon  which  the  Court  is  guided  in 
ordering  the  production  of  deeds  and  documents. 
Production  of  oases  and  opinions  of  counsel  refused. 
Hid. 

To  protect  a  defendant  from  the  discovery  or  pro- 
duction #f  a  document  relating  to  the  subject  in 
dispute,  it  is  not  sufficient  that  it  should  be  evidence 
of  hia  title,  or  contain  evidence  which  he  intends  or 
ia  entitled  to  use  in  support  of  his  case ;  it  must 
contain  no  matter  supporting  the  plaintiff's  tide  or 
the  plaintifir*s  case,  or  impeaching  the  defence ;  and 
the  defendant  must  aver  by  his  answer,  with  a 
roasonable  degree  of  distinctness,  that  the  document 
contains  no  such  matter.    Ibid. 

Production  of  cases  and  opinions  thereon,  rolating 
to  the  matters  in  issne,  refosed.    Ibid« 

On  an  information  filed  at  the  nlation  of  certain 
parishioners  against  the  churohwardens  and  over- 
seers of  the  psffish,  praying  the  due  administration 
of  a  charity,  of  which  the  churohwardens  and  over- 
seers wero  trustees,  the  churohwardens  and  over- 
seera'  books  were  ordered  to  be  produced,  although 
it  waa  sworn  by  the  defendants  that  they  did  not 
rolate  to  the  matten  in  queation  in  the  suit. 
The  Attorney  General  v.  iB^rry,  2  Coll.  C.C.  83. 

Upon  a  motion  for  the  production  of  doeuments 
described  in  a  schedule  to  the  answer,  and  admitted 
to  be  in  the  defendant's  possession,  liberty  will  be 
given  the  defendant  to  file  an  affidavit  as  a  ground  for 
qualifyingtheorderfor  production  by  permitting  him 
to  conceal  euch  parts  of  the  documents  asdonot  relate 
to  the  subject  of  the  suit  Curd  r.  Curd,  1  Haro,  274. 

Documents  directed  to  be  deposited  with  the 
clerk  of  records  and  writs,  after  an  order  allowing 
the  plaintiff  or  his  solicitors  to  inspect  and  take 
cepiea  t&ereo^  at  the  office  of  the  defendant's  solici- 
tors, the  aoBoitors  not  agreeiBg  by  whom  the  copies 
wero  to  be  made.  Prentice  v.  PhUUpe,  2  Hare,  152. 

Delay  in  moving  for  production  of  dooumente 
until  after  the  defendant's  witnesses  aro  examined 
and  the  exhibits  marked,  wheraby  the  piadntiff  may 
ascertain  which  em  the  defendant's  exhiblte,  is  no 
objeetion  to  the  order  being  made.  Vnke  q^  Beat^ort 
V.  Taylor,  2  Haro,  245. 

Upon  a  motion  that  the  defendant  might  pro- 
duce doeomente  in  the  aohednla  to  hia  answer,-*— 
Held,  that  writtea  oomtDuaieations*  which  passed 
between  the  defendant  and  his  oolioiter,  before  any 
dispute  had  arisen  between  tiie  parties  to  the  suit, 
were  privileged  so  far  as  they  contained  legal  advice 
or  opmiona,  but  not  otherwise,  although  relating  to 
the  matters  which  formed  the  subject  of  tiie  suit 
Waieingkam  v.  Goodrick,  3  Hsre,  122. 

There  is  no  essential  difference,  with  respect  io 
the  privilege  of  professional  oonfldenee  between 
caaea  stated  for  the  opinion  of  counsel,  and  other 
communications.    Ibid. 

Bill  of  discovery  in  aid  of  an  ejectment  by  a 
plalntifi^  claiming  as  heii^at-law  against  the  de- 
viseea  of  a  feme  covert,  alleging  the  abaenoe  of  any 
power  of  appointment  in  such  feme  covert,  or  that 
it  waa  never  duly  exeroised  by  her.  The  only  issue 
raiaed  on  the  pleadings  being  on  the  validity  of  the 
appointment  by  tiie  devise,  the  plaintiff  was  held 
not  to  be  entitled  to  the  production  of  the  deeds, 
under  which  the  defendants  alleged  that  the  power 
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not  to  apply  for  a  wmmnt  to  nane 
to  czjiinine  witnesses,  imtil  after  Uie 
'^^intian  of  fom  days  from  the  filing  of  the  lepG' 

After  tile  replicatioB  is  filed,  parties  have  tiro 
tD  esanmne  their  witoeoaes;  andifsnclitiv 
espiie  in  the  long  Taxation,  the  time  inthia 
wourn  the  parties  are  to  examine  their  witnenci  is 
to  the  second  day  of  the  ensuing  MidaeV 
Orden  of  8th  May  1845,  XVL42,4S, 
U  Law  J.  Kept  (xs.)  Ch.286;  7  Bea-zcd.;  1 

All  commiasions  to  take  answers  are  to  be  node 
nrruciabie  wtthont  delay;  and  a  defendant  is  t 
.i»muy  eanae  is  not  to  be  permittod  to  crave  the 
.-^^mran  dtiJimms,  Orders  of  8th  of  Hay  IMf, 
\Z^IU^  U  Law  J.  Rep.  (n.s.)  Ch.  289;  7  Bm. 
xa.  •  I  Ph.  IxxxtL 

F^rm  of  commiHMoer^  oath.    See  Ibid.  Order 

err. 

?*^rni  of  oath  of  clerk  to  the  commisrionen.  See 
n-^u.  Orrtsr  CV. 

E'^nccedings  nnder  the  commission  and  Cm  ta 
Honor.  See  same  Orders,  CYL  to  CX., 
J.  Bep^  (sj^)  Ch.  295 ;  7  Bea.  IxiiL,  Ixv.; 

?>rm  or  commission.     Ibid.  Order.  CI  1 1. 

C  immissians  to  examine  witnesses  are  to  be  di- 
recan  3i  cwo  barristers  or  solicitors,  not  coneenwd 
s  ~ne  oaoae.  bat  one  alone  is  to  act. 

A-^LT  r^iicatioB,  the  plaintilTmay  gire  notice  of 
'ii*'  numcon  to  sne  out  a  commisnmi,  and  if  givea 
V  1. 11  nru  days  after  filing  replication,  theplaistiff 
U»  ii  jsve  the  carriage  of  the  commission.  If  the 
3t;uircif  jmit  to  gire  notice  till  the  expiration  of  tiro 
>iaTs  alter  nixng  replication,  the  defendant  msy  give 
tiucce  oi,  and  hare  the  carriage  of  the  oomnissioo. 
The  ponies  nay  agree  on  the  commissionen  bstif 
Liey  iisa^ree;  the  oommiasionov  are  to  be  selected  or 
ouminoted  by  the  Master,  and  he  is  to  determine 
woo  s  to  be  the  first  commissioner  and  who  to  hare 
cbtf  carriage.  The  Master  may  allow  an  additioul 
commissMn*  and  any  questions  thereon  are  to  be 
^tfterrpined  by  him.  The  Master  is  to  deliver  i 
efrtLicate  of  the  nomination  of  commiisionen  to 
Che  solicitor  having  the  carriage  of  the  comndmoa, 
who  ts  to  nie  the  same  and  within  two  days  apply 
tur  a  comnussion,  and  within  two  days  deliver  tke 
same  to  the  first>named  commissioners.  On  de> 
laxilx  to  obtain  the  commission  in  time,  the  other 
partT  may  apply  for  a  new  one.  See  Orders  of  tbe 
;>th  of  May  1845,  XCV.  to  GIL,  14  Law  J.  Bcp. 
(x^)  Ch.293;  7  Bea.  Iviitolx.;  1  Ph.ciltocv. 

An  application  for  a  commission  to  exantse 
witnesses  abroad,  as  to  matters  referred  to  tbe 
Master,  must  be  made  to  the  Master  in  the  fint 
instance;  and  the  motion  is  of  coarse  upon  tbe 
Master's  certificate.  Baarford  v.  Batrford^  ISLsv 
J.  Rep.  (H.a.)  Ch.  25 ;  2  Hare,  642. 

Where  one  of  the  conunisaioners  named  bj  t 
plaintiff  was  his  nephew  and  agent,  the  depositkne 
taken  by  him  were  ordered  to  be  suppressed  after 
publication  had  passed;  and  that,  allhoogh  the 
witness  whose  depositions  were  ordered  to  be  tap- 
pressed  was  dead,  and  no  actual  inrcgnlanty  w 
alleged  against  the  commissioner.  J,ardMmly*^' 
Spencer,  14  Law  J.  Rep.  (m.s.)  Ch.  I. 

The  Master  in  the  course  of  the  invastigotiM  ^ 
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•gU  ia  his  office  may,  upon  sufficient  ground  laid, 
grant  a  certificate  for  the  examination  of  witnesses 
abroad. 

The  place  or  places  where  the  commission  is  to 
be  executed  ought  to  be  stated  in  the  certificate, 
and  a  country,  as  Germany,  is  too  extensive,  semblem 
BoMer  V.  Mitford,  14  Law  J.  Rep.  (N.a.)  Ch.  374; 
2  ColL  CO.  188. 

When  the  defendant  obtains  a  commission  to 
examine  witnesses  under  the  17th  (amended) 
Order  of  April  1828,  the  commission  must  be 
made  returnable  the  first  return  of  the  second 
term  next  following  the  date  of  the  order  for  such 
commission.    McGregor  t.  Topham,  2  Hare,  516. 

Whether,  upon  an  application  to  the  Master  for 
bis  certificate  of  the  necessity  of  a  commission  to 
examine  witnesses,  it  is  necessary  to  produce  before 
blm  the  interrogatories  upon  which  it  is  intended 
to  examine  the  witnesses,  qumre.  The  practice  in 
the  Masters'  offices  in  this  respect  differs. 

The  plaintifih  and  defendants  applied  to  the 
Master  for  a  certificate  for  a  conunission  to  examine 
witnesses  abroad,  and  they  produced  to  him  the 
proposed  interrogatories.  He  certified,  in  both 
cases,  that  a  commission  was  necessary  to  examine 
witnesses  **  under  the  $aid  htterrogaiories,**  and 
orders  were  made  '*  accordingly."  The  parties 
afterwards,  hy  consent,  obtained  an  order  for  a 
single  commission,  directed  to  a  sole  commissioner. 
The  plaintifilB  examined  on  fresh  interrogatories: 
— Held,  that  under  the  first  orders  the  proceeding 
of  the  plaintiffii  was  irregular ;  and,  secondly,  that 
it  was  equally  so  under  the  consent  order.  The 
Court,  howerer,  refused  to  suppress  the  depositions, 
but  niade  the  plaintifii  pay  the  costs  of  the  appli- 
cation, and  gave  leave  to  the  defendants  to  apply  to 
be  put  on  a  footing  of  equality  with  the  plaintifik 
Sari  Neieon  v.  Lord  Bridport,  7  Bea.  195. 

(N)  Exhibits. 

Exhibita  proveable  vhd  voce  may  be  proved  by 
affidavit  Orders  of  26th  of  August  1841,  XLIII., 
10  Law  J.  Bep.  (n.s.)  Ch.  418;  8  Bea.  xxv.;  Cr.  & 
P.  380. 

Upon  a  motion  for  production  of  documents,  for 
payment  of  money  into  court,  and  for  a  receiver,  a 
plaintiff  cannot  be  allowed  to  prove  an  exhibit  by 
affidavit  under  the  43rd  Order  of  1841,  or  to  make 
bis  case  better  than  he  finds  it  upon  the  bill  and 
answer.  Edwards  v.  Jonoe,  13  Law  J.  Rep.  (na) 
Ch.371;  18  Sim.  632. 

The  48rd  Order  of  August  1841,  allowing  exhi- 
bits  to  be  proved  by  affidavit,  instead  of  vwd  voce, 
at  the  heanng,  does  not  dispense  with  the  practice 
of  obtaining  the  order  of  leave  to  prove  the  exhibit 
at  the  hearing,  but  that  order  may  be  obtained  after 
the  affidavit  has  been  made.  Ciare  v.  Wood,  I  Hare, 
314. 

(O)  Affidavits. 

Affidavits  for  inroUing  deeds,  &c.,  may  be  sworn 
before  the  clerk  of  inrolments,  or  the  clerks  of 
records  and  writs.  Orders  of  26th  of  October  1 842, 
I.,  12  Law  J.  Rep.'(N.s.)  Ch.  1. ;  8  Bea.  1.;  1  Ph.  xx. 

All  affidavits  and  affirmations  to  be  filed  in  the 
affidavit  office,  may  be  sworn  or  affirmed  before  the 
clerk  of  affidavits.  Orders  of  26th  of  October  1 842, 
XXIX.,  12  Law  J.  Rep.  (n.s.)  Ch.  4 ;  3  Bea.  Ixii. ; 
I  Ph.  xxix. 


Form  of  affidavits  to  verify  service  of  subpoena, 
Orders  of  8th  of  May  184^,  XXXIV.,  14  Law  J. 
Rep.  (n.8.)  Ch.  288 ;  7  Bea.  xxxviii. ;  1  Ph.  Ixxxiii. 

Form  of  affidavit  for  obtaining  a  special  order 
to  amend  the  bill.  Same  Orders,  LXVII.,  LXIX., 
14  Law  J.  Rep.  (n.8.)  Ch.  290 ;  7  Bea.  xlvii. ;  1  Ph. 
xcii. 

All  affidavits  are  to  be  taken  and  expressed  in 
the  first  person  of  the  deponent 

All  copies  of  affidavits  are  to  be  ready  for  deli- 
very within  forty-eight  hours  after  the  same  are 
bespoke. 

The  costs  of  preparing  and  filing  an  affidavit,  not 
expressed  in  the  first  person,  are  to  be  disallowed. 
Same  Orders,  CXXVI.  to  CXXVIIL,  14  Law  J. 
Rep.  (N.s.)  Ch.  296 ;  7  Bea.  Ixx ;  1  Ph.  cxv. 

It  is  not  the  practice  in  the  Master's  office,  on 
proof  of  a  bond  debt,  in  the  administration  of  assets, 
to  require  that  the  affidavit  should  state  the  consi- 
deration ;  but  it  is  sufficient  to  state  generally  that 
the  party  is  indebted  by  bond  in  such  a  sum.  Run- 
dell  y.  Lord  Bwerty  11  Law  J.  Rep.  (n.8.)  Ch.  27. 

The  9th  Order  of  1841,  requiring  an  affidavit, 
stating  that  deponent  believed  a  party  to  be  in  a 
county  at  a  particular  time,  is  not  satisfied  by  an 
affidavit,  stating  that  deponent  believed  that  party 
to  be  residing  in  the  county  at  that  time.  Slover  v. 
Qreat  Weetem  Railway,  11  Law  J.  Rep.  (n.8.)  Ch. 
67;  1  Y.  &  Coll.  C.C.  180. 

The  affidavits  in  support  of  a  motion  made  pu^ 
suant  to  the  1  St  New  Order  of  April  1842,  ought  to 
be  not  only  sufficient  in  substance,  but  technically 
sufficient,  and  to  adopt  the  very  words  of  the  order. 
Edwards  v.  Broi^field,  1 1  Law  J.  Rep.  (n.8.)  Ch. 
2^6. 

In  support  of  an  application  to  the  Master,  under 
the  15th  Order  of  1828,  the  plaintiffs  solicitor  only 
made  an  affidavit  that  the  proposed  amendments 
were  material : — Held,  not  sufficient  to  support  the 
order.  Phillips  v.  Goding,  11  Law  J.  Rep.  (n.8.) 
Ch.  90 ;  1  Hare,  40. 

The  exigency  of  the  order  seems  to  require  that 
the  affidavit  should  state  the  nature  of  the  proposed 
amendments.    Ibid. 

An  affidavit,  in  support  of  a  bill,  filed  under  the 
act  3  Geo.  8.  c.  159,  and  directed  by  the  act  to  be 
annexed  to  the  bill,  may,  according  to  the  practice 
which  has  always  existed,  be  sworn  previously  to 
the  filing  of  the  bill.  Walker  v.  Fletcher,  1 1  Law 
J.  Rep.  (n.8.)  Ch.  108;  1  Ph.  115;  affirming  s.o. 
12  Sim.  420. 

It  is  the  practice  of  the  Court  to  require  that  the 
affidavit  of  the  service  of  the  subpoena  should  go  to 
the  fact  of  the  memorandum  required  by  the  14th 
of  the  New  Orders,  being  at  the  foot  of  such  sub- 
pcena.  Tatham  v.  Williams,  11  Law  J.  Rep.  (n.8.) 
Ch.  117;  1  Hare,  159. 

Upon  entering  a  memorandum  of  service  at  the 
office  of  records  and  writs,  it  is  not  necessary  for 
the  affidavit  of  service  to  state  that  the  deponent 
has  compared  the  true  copy  served  with  the  original 
bill.  Jeffond  v.  Simpton,  12  Law  J.  Rep.  (n.s.) 
Ch.  483. 

In  support  of  a  motion  to  dispauper  a  defendant, 
an  affidavit  was  filed,  which  was  made  by  a  party 
who  described  himself  merely  as  clerk  to  Messrs. 
A  &  Co.,  solicitors: — Held,  that  this  was  sufficient 
Boddingtony,  Woodley,  12  Law  J.  Rep.  (n.s.)  Ch. 
15;  5  Bea.  555. 
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After  answer,  the  original  biU  was  amended,  and 
Uie  defendant  obtained  time  to  answer  it ;  the  plain- 
tiff then  gave  notice  of  motion  for  a  special  iigunc- 
tion  and  filed  affidavits  in  support  of  it  The  motion 
coming  on,  the  defendant  obtained  time  to  answer 
the  affidavits,  and  then  filed  both  her  answer  and 
affidavits  in  opposition: — Held,  that  the  second 
answer  must  be  treated  as  an  affidavit,  and  that  the 
affidavits  in  support  of  the  motion  might  be  used 
to  qualify  the  second  but  not  the  first  answer. 
Maden  v.  Feevfn,  12  Law  J.  Rep.  (ma)  Ch.  88; 
5  Bea.  503. 

An  affidavit  of  the  service  of  a  petition  respecting 
the  trustees  of  a  corporation,  wluch  stated  that  it 
had  been  served  on  A,  who  was,  **  as  the  deponent 
had  been  informed  and  believed,"  the  clerk  of  the 
trustees : — Held,  insufficient  In  re  LiekfiM  Mtmi- 
cipal  Corporation  Charitiet,  12  Law  J.  Rep.  (m.s.) 
Cb.  439. 

The  omission  in  an  affidavit  of  the  word  **  oath," 
or  some  equivalent  expression,  is  not  cured  by  the 
jurat  representing  it  as  **  sworn,"  &c.  Prentice  v. 
PkiUipt^  12  Law  J.  Rep.  (n.8.)  Ch.  497 ;  2  Hare, 
542. 

Upon  motion  for  an  injunction  on  an  amended 
bill,  affidaviu  were  allowed  to  be  read  which  were 
in  opposition  to  the  answer  to  the  original  bill, 
their  contents  being  confined  to  statements  in  the 
bill,  left  unnoticed  by  the  answer;  the  amended 
bill  being  treated  as  a  new  bill.  Warns  v.  Smith, 
IS  Law  J.Rep.(M.8.)  Ch.  201. 

The  affidavit  in  support  of  a  motion,  under  tlie 
24th  New  Order  of  August  1841,  that  a  memo- 
randum of  the  service  of  the  copy  of  the  bill  on 
husband  and  wife  may  be  entered,  ought  to  state, 
"  that  a  copy  of  the  bill  had  been  served  on  the  hus- 
band and  wife,  by  serving  a  copy  of  the  bill  on  the 
husband."  Pareons  v.  Steele,  13  Law  J.  Rep.  <x.s.) 
Ch.  389. 

Affidavits  used  in  the  Master's  offioe  ought  to  be 
regularly  filed  like  other  affidavits.  Stuhht  v.  iScir- 
IfMi,  2Bea.496. 

Pending  a  reference  of  affidavits  for  impertinence 
they  cannot  be  used.  The  Court,  however,  will  in 
such  a  case  put  the  parties  under  terms  so  as  to 
meet  the  justice  of  the  case.    Pearse  v.  ArooAr,  3  Bea. 

337. 

Affidavits  sworn  before  a  Master  extraordinary 
who  was  the  clerk  of  the  plaintiiTs  attorney,  re- 
jected.    Wood  v.  Harpur,  8  Bea.  290. 

A  motion  for  an  injunction  and  receiver  being 
brought  on,  stood  over  at  the  request  of  the  defen- 
dant, who  filed  his  answer  the  next  day: — Held, 
that  the  plaintiff  might  use  affidavits  subsequently 
iilvd  in  contradiction  to  the  answer,  and  which 
under  those  circumatanees  must  be  treated  as  an 
affidavit     Gibson  v.  Nieol,  6  Bea.  422. 

A  notice  of  motion  and  affidavit  in  support  pro- 
fessed in  its  title  to  give  the  names  of  all  the  parties, 
but  omitted  one.  The  Court  would  not  proceed, 
but  gave  leave  to  amend  and  reswear.  Da»ie  v. 
Jiarrett,  7  Bea.  171. 

An  affidavit  b  not  receivable  in  evidence  on  fur- 
ther directions.  NichoUony.Haime,  I  Co^  C.C.  196. 

The  affidavit  as  to  property  filed  in  support  of  an 
application  to  be  allowed  to  sue  in  formd  panperis, 
ouKbt  to  except  nothing  but  the  wearing  apparel 
0uti  ihtt  matters  in  question  in  the  cause.  Perr^  v. 
Wuiher,  1  ColL  C.C.  229. 


(r)  Imtekbocatcbiss. 

[See  the  Orders  under  (A),  (a).] 

Where  some  of  the  defendants  were  residing  out 
of  the  jurisdiction,  and  had  not  appeared,  ner  been 
served  with  a  subpcena,  the  Court  allowed  die 
plaintiff  to  exhilnt  interrogatories  to  prove  dut 
these  defendants  were  out  of  the  jerisdictioB. 
Wiliatte  V.  Bueby,  10  Law  J.  Rep.  (n.s.}  Ch.  1 ;  S 
Bea.  420. 

After  a  suit  had  abated,  and  had  been  duly  re- 
vived, an  order  was  obtained  on  petition,  fat  a  com- 
mission to  examine  witnesses.  The  peddon  asi 
the  order  were  intituled  both  in  the  original  ni 
the  revived  suit  A  witness  was  exanuned  on  be- 
half of  one  of  the  ^defendants,  on  interrogatories 
intituled  in  the  original  suit  only : — ^H^  tlut 
these  interrogatories  were  not  regulatly  xntitnled, 
and  the  depositi<Mi8  were  ordered  to  be  si 
Pritehard  v.  Fomlkee,  10  Law  J.  Rep.  {sjs.)  Ch.  17; 
affirming  s.  c.  2  Bea.  183. 

Interrogatories  ought  not  to  be  suggestive  of  tte 
answer  to  be  given;  and  they  are  improper  if,  h 
suggesting  the  subject,  they  are  capable  of  beisg 
answered  negatively  or  affinnatiTely»  without  being 
acoompanied  by  cireumstanoes. 

iSnn&le— An  interrogatory  oommendng— ^Wsi 
it  so  agreed  that,"  &a  is  not  improper,  not  beisg 
suggestive  of  this  answer.  Lincoln  ▼.  Wrigki,  10 
Law  J.  Rep.  (n.s.)  Ch.  381 ;  4  Bea.  IM. 

An  interrogatory  being  put  to  a  aofidter  in  Ae 
«anse,  as  to  whether  the  plaintiff  had  acted  si 
adviser  and  agent  for  a  certain  defendant,  tiie  soli- 
citor demurr^  for  that  he  had  aeted  professiossdly 
for  both  parties  and  in  the  snit ;  and  all  the  in* 
formation  he  possessed  which  would  enable  taimte 
answer  the  interrogatory  had  been  derived  fien 
communieations  confidentially  made  to  him  by  the 
said  defendant  and  the  plaintiff  or  one  of  them: 
and  he  considered  his  answering  the  intemgstof; 
would  be  a  breach  of  professional  oonidence  Te> 
posed  in  him  by  his  clients : — Demmrei  aUoiiei 
Gibbon  V.  Siratkmore,U  Law  J.  Rep.  (wA)Cb.M8. 

Where  a  bill  filed  beibre  the  Orders  of  AigsA 
1841  had  been  answered  by  all  the  defBOdanti  ei- 
cept  one,  and  an  order  to  amend,  simply  bj  witag 
parties,  was  obtained  after  the  Orders  et  Angn* 
1841  :^Held,  that  the  introductory  part  of  the  ia> 
terrogatories  should  be  altered  to  the  fonn  fn- 
scribed  by  the  19th  Order  of  August  1841,  sad  iR 
the  original  interrogatories  numbered.  Paimeri. 
Wright,  12  Law  J.  Rep.  (k.8.)  Ch.  24; 

A  sole  defendant  who  has  teken  an  office  copy  ef 
the  bill  with  the  interrogatories,  is  bound  to  answer 
the  interrogatories,  though  they  axe  not  naabcied 
or  specified  in  a  note,  aooording  to  the  Orden  ef 
August  1841.  Lynch  v.  Leeesne,  IS  Law  J.  Bep. 
(N.8.)  Ch.  127;  1  Hare,  626. 

The  17th  Order  of  August  1841  does  not  nqm 
a  number  to  be  prefixed  to  each  separate  ialene- 
gatory,  but  merely  that  they  shall  be  divided  at 
conveniently  as  nuy  be. 

Where  a  defendant  is  called  on  to  answer  sb  in- 
terrogatory of  a  specified  number,  he  must  aniw 
idl  Uie  succeeding  questions,  until  he  comes  to  the 
next  number. 

Where  the  interrogatories  arc  not  properly  mna- 
bered,  the  Court  will  stoy  proceedings  natil  the 
General  Order  has  been  compliad  with. 


PRACTICE,  IN  EQUITY— (Witnesses  akd  Dbpositiomb). 


621 


V.  BroMcmnUf  12  Law  J,  Rep.<M.8.)Ch.  23 ;  5  Be«. 
541. 

Defendaats  t»btained  an  order  for  leave  to  re- 
examine a  witness  before  the  Master  as  to  new 
matters,  the  interrogatories  to  be  settled  by  the 
Master ;  the  plaiotifis,  who  had  examined  the  same 
witness  before  the  hearing;  merely  to  prove  the 
execution  of  a  bond,  moved  for  liberty  to  cross- 
examine  the  witness: — ^Held,  that  the  plaintifis 
were  entitled  to  cross-examine  the  witness^  and  that 
the  interrogatories  for  the  cross-examination  need 
not  be  setUed  by  the  Master;  and  that;  as  the  ob- 
ject of  the  plaintiS'  proposed  examination  of  the 
witness  was  not  merely  to  prove  an  exhibit,  they 
were  right  in  applying  to  the  Court  for  leave. 
WhUtaktr  V.  Wright,  18  Law  J.  Rep.  (m.s.)  Ch.  867 ; 
3  Hare,  412. 

Previously  to  an  application  being  made  to  the 
Court  for  leave  to  exhibit  interrogatories  for  the 
purpose  of  discrediting  the  testimony  of  a  witness 
who  has  been  examined  in  a  cause,  it  is  usual  to  file 
articles^  and  give  notice,  or  send  a  copy  thereof  to 
the  opposite  party. 

Leave,  however,  was  given  to  a  party,  plaintiff, 
to  exhibit  interrogatories  to  discredit  the  testimony 
of  a  witness,  although  no  articles  had  been  pre- 
viously  filed,  on  consideration  of  the  cases  of  PureeU 
V.  M*Namara,  8  Yes.  824,  and  Wood  v.  Hammsrion, 
9  Yes.  145,  but  the  Master  of  the  Rolls  made  it 
part  of  the  order  that  the  defendants  should  also 
have  liberty  at  the  same  time  to  examine  witnesses, 
andcross-exandnetheplaintiff^switnesses*  Heney 
V.  Mmmt,  13  Law  J.  Rep.  (n.b.)  Ch.  44a 

In  a  suit  by  the  heir  of  the  mortgagor,  against 
different  classes  of  mortgagees  and  inoumbrancen 
on  the  estate^  some  of  whom  were  in  possession,  a 
decree  for  redemption  was  made,  under  which  cer- 
tain of  the  defemlanta  were  declared  entitled  to  a 
lien  on  the  estate,  and  the  accounts  were  directed 
to  be  taken,  and  upon  the  plaintiff  paying  to  the 
defendants,  the  incumbrancers,  what  should  be  found 
due  to  them  respectively,  within  the  time  thereby 
limited,  they  were  ordered  to  convey  the  estates  to 
the  plaintin;  but  in  default  of  the  plaintiff  making 
sock  payment,  his  bill  was  ordered  to  be  dismissed 
with  costs.-  In  a  supplemental  suit,  brought  by 
some  of  the  defendants  to  the  original  suit  against 
the  plaintiff  and  the  other  defendants,  a  decree  for 
carrying  on  the  account  was  made : — Held,  that  the 
plunti&  in  the  supplemental  suit,  who  wereincum- 
hrancers  subsequent  to  other  defendants,  were  not 
entitled,  under  the  decree,  to  exhibit  interrogatories 
for  the  examination  of  their  co-defendants  in  the 
original  suit  (the  prior  incumbrancers,  who  were 
jnortgsgees  in  possession),  as  to  their  receipts  in 
reqpectof  the  mortgaged  premises,  such  examination 
not  being  necessary  for  the  purposes  of  the  suit. 

Under  the  usual  decree  in  a  creditors'  suit,  the 
Master  allowed  aa  interrogatory  to  be  exhibited  for 
the  examination  of  the  administratrix,  which  was  in 
very  special  terms,  containing  inquiries  not  sug^ 
gested  by  the  pleadings,  as  to  monies  which  she 
had  not  received,  and  why  the  same  had  not  been 
received.  The  interrogatory  was  disallowed.  Hop- 
kmtm  v.  Bagsieff  1  Y.  &  Coll.  C.C.  18. 

(Q)  WjTKESSSS  AND  DEPOSITIONS. 

Depositions  were  taken  on  the  part  of  plaintiffs 
in  a  cause,  in  which  it  was  alleged  that  J  K  was  a 


plainti^  as  next  firiend  to  other  plsinti£&  who  were 
mfants,  whereas  the  fact  was,  that  J  K  was  then 
dead.  The  defendants  joined  in  the  commission 
for  the  examination  of  witnesses,  but  msde  no  ob- 
jection to  the  alleged  irregularis  till  after  publi- 
cation had  passed.  On  application  by  the  defendants 
to  suppress  the  depositions  taken  on  the  part  of  the 
plaintifis,  the  Court  reftised  the  motion. 

In  a  cause,  the  order  for  a  commission  for  the 
exsmination  of  witnesses,  the  commission  itself, 
and  the  return  to  the  commission,  corresponded  with 
one  another  in  naming  L  as  a  defendant,  but  in  the 
title  to  the  interrogatories  L's  nime  was  omitted 
(he  having  been  dismissed  from  the  suit  between 
the  time  when  service  of  the  order  for  the  commis- 
sion was  made  on  the  defendants,  and  the  service  of 
subpoena  to  bear  judgment),  and  the  name  of  J  K, 
a  deceased  next  friend  of  the  plaintifis,  was  men- 
tioned in  the  tide  to  the  interrogatories  of  both 
Slaiutiffii  and  defendants,  as  if  living.  Motion  on 
ehalf  of  defendants  to  suppress  the  depositions 
taken  on  the  part  of  the  plaintifSi,  refused.  Lhcoln 
V.  Wright,  10 Law J.Rep.(K.8.)  Ch.  831 ;  4  Bea.  166. 

Held,  ^at  an  irregularis  of  a  defendant  in  ex- 
amining witnesses  after  the  day  for  publicatioD  had 
passed,  was  oured  by  a  subsequent  order,  made  by 
consent,  for  enlarging  publication.  Pritehard  v. 
FouikM,  10  Law  J.  Rep.  (n.8.)  Ch.  17 ;  affirming  8.c. 
2  Bea.  138. 

In  the  title  of  a  commisrion  to  examine  wit- 
nesses, the  names  of  all  the  persons  who  had  been 
made  parties  to  the  cause,  whether  by  original  bill 
or  bill  of  revivor,  were  inserted.  In  the  title  of  the 
interrogatories,  the  names  of  those  persons  only 
who  were  then  parties  to  the  cause  were  inserted. 
A  motion  to  suppress  the  depositions  for  irregu- 
larity, on  the  ground  of  variance  between  the  title 
of  the  commission  and  the  title  of  the  interrogato- 
ries, was  refused  with  costs.  Jones  v.  Smiih,  12  Law 
J.  Rep.  (v.8.)  Ch.  482;  afilrming  s.  c.  2  Y.  & 
CoU.  C.C.  242. 

Leave  given  to  re-examine  two  witnesses  before 
the  Master,  touching  the  subject-matter  of  their 
former  examination,  on  their  joint  affidavit  that  the 
examination  as  taken  down  expressed  a  different 
meaning  from  that  which  they  intended  to  give; 
with  liberty  to  the  other  side  to  cross-examine. 
Cats  V.  Cass,  14  Law  J.  Rep.  (N.s.)  Ch.  223;  4 
Hare,  278. 

In  a  suit  instituted  by  A,  who  was  interested  in 
the  personal  estate  of  a  testator,  against  B,  his  ad- 
ministratrix, and  C,  who  had  received  a  part  of  the 
testator's  estate,  a  decree  was  made,  that  the  Master 
should  take  an  account  of  the  receipts  of  B  &  C. 
In  the  Master's  oflice  C  obtained  the  usual  order 
for  the  examination  of  B,  saving  just  exceptions. 
The  depositions  of  B  were  published,  but  C  declined 
to  read  them.  A  then  tendered  them  in  evidence, 
and  C  objected  to  their  being  read: — Held,  first, 
that  A  had  a  right  to  read  the  depositions  of  B 
(independently  of  the  question  that  B  was  inter- 
ested);  secondly,  that  B  was  interested:  and  thirdly, 
that  C  hi^  a  right,  on  the  ground  of  B's  being  in- 
terested, ob  object  to  their  being  read.  Carmtchael  v. 
Caniuehasl,  14  Law  J.  Rep.  (n.s.)  Ch.  31 1 ;  2  Coll.  1. 

On  the  execution  of  a  commission  to  examine 
witnesses,  the  commissioners  appointed  as  their 
copying  clerk  A  B,  who  had  formerly  been  em- 
ployed as  cletk  in  the  office,  of  the  plaintifi^s  soli- 
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citor,  but  had  quitted  such  employment  four  months 
previously  to  the  execution  of  the  commission. 

On  motion  by  defendant  to  suppress  the  depo- 
sitions on  the  ground  of  irregularity,  it  appearing 
that  no  objection  on  this  g^und  was  taken  before 
the  commissioners,  and  also  that  A  B  had  not  been 
substantially  engaged  in  conducting  the  business  of 
the  suit,  the  Court  refused  to  suppress  the  deposi- 
tions. Wood  T.  Freeman,  14  Law  J.  Rep.  (n.8.) 
Ch.  371. 

Depositions  were  suppressed  for  irregularity  in 
the  order  under  which  they  had  been  ti3cen.  The 
examiner,  on  the  witnesses  again  going  before  him 
for  examination  under  an  order  for  that  purpose, 
read  orer  to  them  their  depositions  taken  under  the 
former  order,  and  inquired  whether  they  were  cor- 
rect ;  and  on  being  answered  in  the  affirmative,  he 
caused  them  to  be  signed  by  the  witnesses.  The 
Court  suppressed  the  depositions  as  having  been 
irregularly  taken.  The  Attorney  General  v.  Nether" 
cote,  10  Sim.  811. 

After  publication  in  the  originid  cause,  the  plain- 
tiffs in  the  cross  cause,  without  the  leave  of  the 
Court,  examined  witnesses  in  their  cause,  some  of 
whom  had  been  examined  in  the  original  cause  and 
as  to  matters  some  of  which  were  in  issue  in  the 
original  cause.  The  Court,  on  the  application  of 
one  of  the  defendants  to  the  cross  suit,  ordered  the 
depositions  to  be  suppressed.  Scott  v.  Pascalt,  12 
Sim.  550. 

Depositions  suppressed  after  publication,  on  the 
ground  that  one  of  the  commissioners  was  the 
nephew  and  agent  of  the  plaintiff  The  fact  of 
publication  having  passed  on  the  death  of  the  wit- 
ness will  not  prevent  the  suppression  of  the  deposi- 
tions where  the  commissioner  is  disqualified  by 
interest,  provided  the  application  be  made  within  a 
reasonable  time  after  the  discovery  of  the  objection. 
Mostyn  v.  Spencer,  6  Bea.  135. 

y^ere  the  depositions  taken  in  a  suit  to  per- 
petuate testimony  are  required  to  be  used  in  a  trial 
at  law,  not  under  the  controul  of  the  Court,  the 
order  is  that  the  depositions  be  published,  and  that 
the  officer  attend  with  and  produce  to  the  court  of 
law,  the  record  of  the  whole  proceedings,  and  that 
the  parties  may  make  such  use  of  the  same  as  by 
law  they  can.  The  Attorney  General  v.  Ray,  3  Hare, 
518. 

(R)  Publication. 

Publication  is  to  pass,  without  rule  or  order,  on 
the  expiration  of  two  months  after  the  filing  of  the 
replication,  unless  such  time  expires  in  the  long 
vacation,  in  which  case  it  is  to  pass  on  the  second 
day  of  the  ensuing  Michaelmas  term,  unless  the 
time  is  enlarged  by  order.  If  the  time  is  enlarged 
by  order,  it  is  to  pass  on  the  expiration  of  the  en- 
larged time,  unless  it  expires  in  the  long  vacation, 
in  which  case  it  is  to  pass  on  the  second  day  of  the 
ensuing  Michaelmas  term,  unless  the  time  is  further 
enlarged.  Orders  of  8th  of  May  1845,  CXI.,  CXIL, 
CXIII.,  14  Law  J.  Rep.  (n.b.)  Ch.  295;  7  Bea. 

IXV. ;    1  Ph.  ex. 

On  an  application  by  one  of  several  defendants  to 
enlarge  publication,  the  other  defendants  must  be 
served  with  notice.  Bridges  v,  Bra^/Ul,  10  Law  J. 
Rep.  (w.8.)  Ch.  14. 

Where  publication  is  enlarged  until  the  first 
day  of  a  term,  it  is  not  irregular  for  the  parties  to 


examine  their  witnesses  on  thai  first  day  of  the 
term. 

Qtuere — ^Whether  an  order  by  the  Master  foi 
enlarging  publication  is  within  the  24ch  Order  of 
1833.    While  v.  Rigg,  10  Law  J.  Rep.  (B.s.)  CL 1  ]t 

Where  a  party  wants  a  commission  to  examioe 
witnesses  abroad,  which  cannot  be  executed  by  tke 
time  at  which  publication  is  to  pass,  the  proper 
course  is,  first,  to  get  an  order  for  a  commissioB, 
and  then  to  apply  to  have  publication  enlaifted. 
Bentley  v.  Smart,  12  Law  J.  Rep.  {vjb.)  Ch.  438. 

The  plaintiff  having  served  a  aabpcena  to  rejoio, 
the  defendant  entered  a  rule  to  produce  witnesses:— 
Held,  that  the  defendant  must  wait  one  clear  tcra 
before  he  could  give  a  rule  to  pass  publication. 
Grand  Junction  Canal  Company  v.  Dyne,  12  Lsw  J. 
Rep.  ^N.s.)  Ch.  459. 

A  simple  application  to  enlarge  publication,  ia- 
Tolving  no  specialty,  should  be  made  to  the  MaBtcr 
in  the  first  instance,  and  not  to  the  Court  Cssei 
stated  where  though  they  come  within  the  letter  of 
the  8  &  4  Will  4l  o.  94.  s.  13,  yet  the  applicitiooi 
ought  to  be  made  to  the  Court  in  the  first  instmei^ 
and  not  to  the  Master.  Strickland  v.  StriekiaU,  4 
Bea.  146. 

The  Masters  have  no  Jurisdiction  nnderthe  S&  4 
Will.  4.  c  94.  B.  13,  to  enlarge  publication  aSia  it 
has  passed.     Anonymous,  5  Bea.  92. 

After  publication,  a  bill  filed  by  husband  tai 
wife  was  amended  by  making  the  wife  sue  by  ber 
next  friend: — Held,  that  the  evidence  was  still  re- 
ceivable.   Davis  v.  Prout,  7  Bea«  288. 

On  an  injunction  bill  to  restrain  proceedings  at 
law  on  a  promissory  note,  publication  was  eolaxg^ 
for  the  purpose  of  giving  an  opportunity  to  the 
plaintiff  in  equity  to  enter  into  eridence  to  be  read  is 
bis  defence  at  law.  Hendrtckr.Abboi,^Y  &C.255. 

A  plaintiff  under  the  pteremptory  order  of  dii- 
mission,  not  examining  his  witnesses  in  thevaes- 
tion,  may,  under  circumstances,  be  allowed  to  en- 
large publication  beyond  the  following  term.   Ibid 

(S)  EVIDBMCE  BEFORE  THE  MaSTSB. 

A  and  B  perished  at  sea.  By  the  law  of  Eaglaad 
evidence  may  be  adduced  as  to  their  age,  hesltk, 
and  strength,  for  the  purpose  of  drawing  a  presimp- 
tion  whether  one  of  them  survived  the  other.  Tbe 
Master  having  found  that  A  had  survived  B^  sad 
no  exception  having  been  taken  to  the  report  «■ 
this  ground,  whether  the  question  is  open  on  the 
record,  at  the  hearing  on  further  directions,  ^mtrt* 
Sillick  V.  Booth,  11  Law  J.  Rep.  (k.8.)  Ch.  133;  1 
Y.  &  Coll.  C.C.  117. 

A  defendant,  who  was  examined  in  the  Matlef's 
ofiice  as  to  the  contents  of  hooka  in  which  he  was 
jointly  interested  with  other  persons,  stated,  that  be 
was  not  acquainted  with  the  contents  of  the  bsdE% 
and  that  his  partners  reftised  to  allow  him  to  tak« 
copies  of  or  to  inspect  them.  The  examioaliea 
bemg  reported  insufficient,  and  the  report  bdag 
excepted  to,  it  was  held,  that  the  defendant  vss 
bound  to  do  all  he  could  to  obtain  the  infonnatiea 
which  was  asked  for,  and  that,  as  he  had  not  applied 
personally  to  inspect  or  copy  the  books,  his  eismi* 
nation  was  insufficient  Marquis  of  Bute  v.  Sfaert, 
12  Law  J.  Rep.  (n.s.)  Ch.  140;  affinning  a  c.  10 
Law  J.  Rep.  (n.s.)  Ch.  169;  11  Sim.  442. 

Where  a  party  takes  his  state  of  facts  into  the 
Master's  ofiice,  and  obtains  leave  to  exammc  «it- 
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cnsses,  and  completes  the  examination,  his  oppo- 
nent's state  of  facts  may,  at  any  time  before 
publication,  be  amended  by  leaTe  of  the  Master. 
The  plaintiff  and  defendant  took  their  states  of 
facts  into  the  Master's  office.  The  plaintilF  com« 
pleted  the  examination  of  his  witnesses,  and  was 
about  to  obtain  an  order  to  pass  publication  when 
tho  defendant,  with  the  Master's  permission,  car- 
ried into  the  Master^s  office  an  amended  state  of 
facta; — Held,  not  irregular,  and  a  motion  in  the 
altematiTe  to  suppress  it,  and  the  subsequent  pro- 
ceedingSt  or  that  the  defendant  might  pay  the 
costs  occasioned,  was  refused  with  costs.  Nelson  ▼. 
Bridffort,  12  Law  J.  Rep.  (k.8.)  Oh.  838;  6  Bea.  295. 

(T)  Conduct  of  Suit. 

A  party  who  had  conveyed  estates  to  trustees  for 
payment  of  debts,  filed  a  bill  against  the  trustees  for 
an  account,  and  obtained  a  decree.  The  suit  then 
became  abated  by  the  death  of  one  of  the  defen- 
dants. Delays  having  taken  place  in  the  prosecu- 
tion of  the  suit,  the  Master  afterwards  committed 
the  conduct  of  the  suit  to  one  of  the  creditors  who 
had  come  in  under  the  decree,  and  his  order  was 
confirmed  by  the  Vice  Chancellor: — Held,  upon 
appeal,  that  the  Master  had  authority  to  make  such 
an  order ;  and  that  the  facts  that  the  suit  was  abated 
when  the  order  was  made,  and  that  the  creditor 
was  a  party  of  a  class  quite  distinct  from  the 
plaintiff,  formed  no  objection  to  the  order.  Lord 
Ahanloffv,  Kimuurdy  IS  Law  J.  Rep.  (n.8.)  Ch.  65. 

The  56th  General  Order  applies  only  to  proceed- 
inga  in  the  Master's  office,  and,  therefore,  a  plain- 
tiff, from  whom  the  Master  has  taken  the  conduct 
of  the  suit  under  that  Order,  b  not  thereby  pre* 
eluded  from  afterwards  making  an  application  to 
the  Court  in  the  suit.  Whiiehead  v.  North,  Cr.  & 
P.  78. 

(U)  STATiifa  Procebdinos. 

A  and  B  filed  a  bill  ap^ainst  C  and  other  parties, 
as  defendants,  who  put  m  their  answers.  The  bill 
was  afterwards  amended  by  adding  parties,  and 
Bubaequently  A  and  B  died.  About  eight  months 
after  the  death  of  B  the  surviving  plaintifl^  his 
executors  filed  a  new  bill  against  the  same  parties 
aa  defendants,  seeking  the  same  sort  of  relief  as 
was  prayed  by  the  former  bill  and  in  respect  of 
the  same  transactions.  On  motion  by  C,  and  the 
other  defendants  who  had  answered  the  former  bill, 
the  proceedings  in  the  second  cause  were  stayed 
against  them,  until  those  defendants  had  been  paid 
their  costs  in  the  former  suit  Altree  v.  Hordem, 
12  Law  J.  Rep.  (n.s.)  Ch.  76 ;  5  Bea.  623. 

A,  a  creditor,  filed  a  bill  on  behalf  of  himself 
and  all  other  creditors,  against  the  administrators 
of  an  intestate,  for  the  administration  of  his  estate, 
and  for  the  taking  of  certain  partnership  accounts. 
Afterwards,  B,  another  creditor,  filed  a  creditors' 
bill  against  the  same  defendants,  and  within  seven 
days  obtained  a  decree  for  the  administration  of  the 
estate  in  the  usual  fomo.  On  motion,  the  proceed- 
ings in  the  first  suit  were  ordered  to  be  stayed, 
except  as  to  such  of  them  as  had  reference  to  the 
partnership  accounts,  and  the  plaiutifTs  costs  in 
that  suit  were  ordered  to  be  paid  to  him,  but  not 
the  costs  of  certain  affidavits  filed  by  him  relating 
to  the  motion.  Drjfden  v.  Forster^  12  Law  J.  Rep. 
(v^.)  Ch.  189 ;  6  Bea.  146. 


An  application  to  stay  proceedings  to  enforce 
discovery  pending  an  appeal,  is  not  of  course,  but 
is  made  at  the  discretion  of  the  Court,  having 
regard  to  the  merits  of  the  case,  and  the  inconve- 
niences likely  to  accrue  to  either  party. 

Under  the  circumstances,  stay  of  proceedings 
pending  the  appeal  was  refused.  Drake  v.  DrakOf 
13  Law  J.  Rep.  (if.s.)  Ch.  406 ;  3  Hare,  523. 

Order  made  for  staying  a  decree  directing  money 
to  be  paid  out  of  court  pending  an  appeal,  on  con- 
dition of  the  party  appellant  undertaking  to  abide 
by  such  order  as  the  Court  should  make  respecting 
any  loss  in  the  amount  of  interest  which  should 
arise  in  consequence  of  the  fund  remaining  in 
court ;  but  the  Court  refused  to  extend  the  under- 
taking to  any  loss  arising  from  any  variation  in  the 
price  of  stock,  and  gave  the  defendants  liberty  to 
apply  for  a  transfer  of  the  fund  upon  giring  secu- 
rity. The  Corporation  of  GUmcetter  v.  Wood,  14 
Law  J.  Rep.  (n.s.)  Ch.  122. 

Upon  motion  to  stay  proceedings  to  compel  the 
filing  of  an  answer  pendmg  an  appeal  to  the  House 
of  Lords,  it  was  held  by  &e  Vice  Chancellor,  that 
as  the  defendant  could  be  compensated  by  the  pay- 
ment of  costs  of  the  answer,  in  case  the  appellant 
succeeded,  but  no  recompense  could  be  made  to 
the  plaintiff  for  the  delay,  in  case  the  appeal  failed, 
the  balance  of  justice  was  against  staying  the  pro- 
ceedings, and  the  motion  was  refused.  But  upon 
an  application  being  made,  at  the  suggestion  of  the 
Lord  Chancellor,  to  the  House  of  Lords,  that  the 
appeal  might  be  advanced,  so  as  to  be  heard  soon, 
and  the  House  of  Lords  granting  the  application, 
an  or4er  was  made  for  uie  stay  of  proceedings. 
Gtn^cias  v.  Ricardo,  14  Law  J.  Rep.  (n.s.)  Ch.  339. 

Motion  to  stay  proceedings  in  a  suit  until  a  new 
next  friend  appointed,  or  the  plaintiff,  a  married 
woman,  should  give  security  for  costs,  refused,  al- 
though the  next  friend,  the  brother  of  the  plaintiff 
and  solvent,  was  a  merchant's  clerk  out  of  employ* 
ment,  and  not  able  to  meet  the  expenses  of  tlie 
suit  DowdoH  V.  Hook,  14  Law  J.  R«p.  (n.s.)  Ch. 
383. 

Two  decrees  had  been  made  for  the  adminis- 
tration of  Uie  estate  of  A  B  deceased,  one  in  a 
creditors*  suit,  and  the  other  in  a  legatees*  suit. 
A  motion,  by  the  plaintiff  in  the  former,  to  slay 
the  prosecution  of  the  decree  in  the  latter,  so  far 
as  it  directed  an  aocmmt  of  the  deceased's  estate 
and  of  his  debts,  was  refused,  there  being  no  sug- 
gestion of  a  deficiency  of  assets.  Plunkelt  v,  Lewis, 
11  Sim.  379. 

A  plaintifl^  whose  bill  had  been  dismissed  with 
costs  at  the  hearing,  appealed  from  the  decree 
before  any  steps  had  been  taken  to  compel  him  to 
pay  the  costs,  the  Court,  however,  refused  an  ap- 
plication made  by  him  to  stay  the  execution  of  the 
decree.    Herring  v.  Clobery,  12  Sim.  410. 

If  a  party,  who  has  appealed  from  a  decree, 
wishes  to  stay  the  execution  of  it,  he  ought  to  ap- 
ply to  the  Court  as  speedily  as  possible.    Ibid. 

A  party,  against  whom  a  decree  had  been  made 
with  costs,  appealed  from  it,  and  afterwards  moved 
to  stay  the  execution  of  it  The  Court  allowed  the 
motion  to  proceed,  notwithstanding  the  party  was 
in  contempt  for  non-payment  of  the  costs.     Ibid. 

Where  a  debt  is  claimed,  or  a  demand  made, 
in  a  suit,  and  the  defendant,  admitting  his  liability, 
ofiers  to  pay  the  debt  or  comply  with  the  demand, 
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and  to  put  the  plaintiff  in  the  tame  situation  as  he 
would  have  been  in  if  the  liability  had  been  satis- 
fied without  suit,  the  Court,  on  motion,  will  stay 
all  further  proceedings.  Proceedings  in  a  credi- 
tors' suit  stayed,  as  against  some  defendants,  on 
payment  of  one  of  the  plaintiff's  debts  on  which 
alone  the  defendants  applying  were  liable,  and 
under  very  special  cixmunstances  without  costs. 
Holden  v.  Kynattont  2  Bea.  204 ;  9  Law  J.  Rep.  (k.s.) 
Ch.  198. 

Where  the  defendant  submits  to  pay  the  whole 
demand  of  the  plaintiff,  the  Court  stays  the  pro- 
ceedings ;  but  if  there  be  a  question  in  dispute  as 
to  the  plaintiff's  right  to  recover  certain  expenses, 
and  the  defendant  does  not  submit  thereto,  the 
Court  will  not  interfere  summarily  and  stop  the  suit. 

A  defendant  submitted  to  the  claim  of  the  plain- 
tiff except  the  costs  of  a  dittringat.  The  Court 
would  not  stay  the  proceedings  till  the  question  was 
agreed  upon  or  determined.  Field  v.  Robinson,  7 
Bea.  66. 

After  dismissal  of  a  bill  for  a  legacy,  the  plain- 
tiff applied  to  stay  the  transfer  out  of  Court,  pend* 
ing  an  appeal  from  the  decree,  of  a  sum  of  stock 
which  stood  to  the  credit  of  the  cause ;  and  the 
Court  ordered  that,  on  the  plaintiff's  undertaking 
to  submit  to  any  order  the  Court  might  thereafter 
make  for  payment  of  interest  or  costs,  the  transfer 
of  the  fund  should  be  stayed,  with  liberty  to  the 
defendants  to  apply  for  such  transfer,  upon  secu- 
rity to  be  given  by  them.  In  such  a  case,  the 
question  must  be  considered  as  if  the  appeal  were 
by  the  residuary  legatees  for  payment  of  the  resi- 
due, notwithstanding  an  appeal  from  the  decree  by 
the  particular  legatee. 

It  is  in  the  discretion  of  the  Judge  to  stay  the 
execution  of  a  decree,  although  a  case  of  irreparable 
mischief  may  not  be  the  shewn  to  be  necessary  con- 
sequence of  such  execution.  The  Mayor  of  Glouces- 
ter v.  Wood,  8  Hare,  150. 

Consideration  of  the  difierence  In  the  effect  of  a 
decree  dismissing  bill,  as  deciding  that  the  posi- 
tion of  the  parties  at  the  institution  of  the  suit, 
ought  not  to  be  altered,  and  a  decree  directing  an 
act  to  be  done  which  would  vary  that  position.  Ibid. 

Motion,  by  the  plaintiffs  in  the  cause,  to  sus- 
pend the  hearing  on  the  equity  reserved,  and  the 
matter  of  costs  pending  an  appeal  to  the  House  of 
Lords  from  an  order  of  the  Court  of  Chancery, 
refusing  a  motion  for  the  new  trial  of  the  issue 
devisaoit  vel  non,  refused.  M*Gregor  v.  Topham,  4 
Hare,  190. 

Assignees  of  a  bankrupt  and  plaintiff  (who  had 
become  bankrupt  after  decree,)  were  put  to  their 
election  to  proceed  in  the  suit  in  the  name  of  the 
plaintiff;  and  in  default  of  their  so  electing,  the 
proceedings  were  ordered  to  be  stayed  until  Axrther 
order.     Whitmore  v.  Oxborrow,  I  Coll.  C.C.  91. 

(V)  Orobrs  and  Dbcrbbs. 

IWilkifis  V.  Stevens,  4  Law  J.  Dig.  502;  10  Sim* 
617.  Dearman  v.  Wyehe,  4  Law  J.  Dig.  503;  4  M. 
&  Cr.  550.  Orane  v.  Mitchell,  4  Law  J.  Dig.  502 ; 
10  Sim.  484.] 

When  a  defendant  makes  default  at  the  hearing 
of  the  cause  the  decree  shall  be  absolute  in  the  first 
instance.  Orders  of  26th  August  1841,  XLIV.,  10 
Law  J.  Rep.  (k.s.)  Ch.  413;  S  Bea.  xxv. ;  Cr.  &  P. 
880. 


Every  decree  for  an  account  of  the  pemmal  es- 
tate of  a  testator  or  intestate  shall  direct  an  inquiiy 
as  to  the  outstanding  estate.    Ibid.  Order  XLY. 

Every  order  or  decree  requiring  the  performsnee 
of  any  act  is  to  state  the  time  within  which  it  ii  to 
be  performed,  and  to  be  indorsed  with  the  meme- 
randum  at  the  foot  of  the  Order.  Orders  of  11th 
April  1842,  YL,  amending  Order  XIL  of  tiie  26Ui 
August  1841, 11  Law  J.  Rep.  (n.8.)  Ch.  431 ;  8  Bes. 
xliii. ;  1  Ph.  xvi. 

The  15th  Order  of  the  5th  May  1837,  whereby 
applications  for  special  orders  may,  in  the  vsei* 
tions,  be  made  to  any  of  the  Judges,  extended  ts 
the  new  Vice  Chancellors.  Orders  of  5th  Angost 
1842,  8  Bea.  xlviii.;  1  Ph.  xviii. 

The  registrars  of  the  court  and  secretaries  of  the 
Master  of  the  Rolls  shall,  in  drawing  up  all  orden, 
adapt  the  language  thereof  to  the  alterations  made 
in  the  practice  of  the  court  by  the  5  &  6  Vict  c  IfiS, 
and  the  Orders  made  in  pursuance  of  it.  Orders  of 
26th  October  1842,  XXXI.,  12  Law  J.  Rep.  (e.1.) 
Ch.  5 ;  8  Bea.  Ixiv. ;  1  Ph.  xxxiii 

Order  for  shortening  inrolments  of  decrees  sad 
orders.  Order  of  17th  March  184S,  12  Law  J.Bep, 
(N.8.)  Ch.  870 ;  4  Bea.  xiii. ;  1  Ph.  zlviL 

No  inrolment  is  to  be  made  untH  the  docket  bis 
been  inspected,  and  its  correctness  certified  by  the 
clerk  of  record.    Ibid. 

A  conditional  order  not  complied  with  as  to  tbe 
condition,  is  to  be  considered  as  abandoned.  Orden 
of  8Ui  May  1845,  14  Law  J.  Rep.  (ma)  Ch.  296 ; 
7  Bea.  IxviiL ;  1  Ph.  cxiii. 

Where  the  decree  to  take  bill  pro  eorfesso  is  not 
absolute,  the  Court  may,  on  terms,  open  the  inrol- 
ment and  permit  the  defendant  to  answer  and  re- 
hear.   Ibid.  Order  XCI. 

The  rights  and  liabilities  of  any  plaintiff  or  de- 
fendant under  a  decree  pro  corfetso,  are  to  extend 
to  their  representatives.  The  Court  may  permit 
ulterior  proceedings.    Ibid.  Order  XCII. 

A  decree  founded  on  a  bill  taken  pro  cmtfeuo  is 
to  be  passed  and  entered  as  other  decrees  to  be 
served  on  defendant  or  his  solicitor,  and  (if  not 
absolute,)  with  a  notice  also  of  time  for  opening 
the  decree.  Orders  of  8tii  May  1845,  L^XT., 
LXXXVL,  14  Law  J.  Rep.  (n.s.)  Ch.  292;  7  Bes. 
liii. ;  1  Ph.  xcviii. 

The  time  for  applying  to  open  a  decree  nm  is  (if 
the  notice  of  opening  be  served  within  the  JQrisdic> 
tion,)  to  be  three  weeks ;  if  out  of  the  juris^ctioo  to 
be  specially  appointed  by  the  Court.  Ibid.  Ordtf 
LXXXVII. 

A  decree  niH  under  Order  LXIII.  of  the  same 
Orders  may  be  made  absolute ;  first,  where  tbe  de- 
cree is  served  within  the  jurisdiction,  after  three 
weeks  from  the  service.  Secondly,  when  served  out 
of  the  jurisdiction  at  the  expiration  of  the  time 
limited  by  the  notice.  Thirdly,  where  a  copy  of  tbe 
decree  is  not  served  at  the  end  of  three  years  from 
its  date,  and  the  order  absolute  may  be  either  im- 
mediate or  deferred.    Ibid.  Order  AC. 

Decree  dismissing  a  bill  for  arrears  of  an  annuity, 
on  the  ground  of  presumed  satisfaction  and  lipie 
of  time,  varied  by  directing  the  bill  to  be  retaiDed 
for  twelve  months,  and  the  plaintiff  to  be  at  liberty  to 
establish  her  claim  in  an  action  at  law.  Uetnrtk 
V.  Bostoch,  9  C.  &  F.  59. 

An  order  directing  the  examination  of  a  person 
de  bene  esse  as  a  witness,  he  alone  being  able  to 
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depose  to  particular  facts  in  the  cause,  is  irregular, 
if  made  ex  parle, 

Sembie — That  in  such  cases  it  must  he  shewn 
that  the  particular  person  proposed  to  he  examined 
de  bene  esse  Xnows  the  facts  touching  which  he  is  to 
be  examined,  and  is  the  only  person  who  knows 
them.  An  application  on  beli^  only  that  the  wit- 
ness is  the  sole  witness  to  a  particular  fact  is  not 
sufficient  Hope  y.  HopCf  1 0  Law  J.  Rep.  (n.s.)  Ch. 
70;  8Bea.3I7. 

Form  of  decree  in  an  interpleading  suit.  Hoggart 
▼.  CutU,  10  Law  J.  Rep.  (n.8.)  Ch.  314;  9  Ibid. 
874;  1  Car.  &  P.  197. 

After  an  order  made  on  petition  has  been  drawn 
Qp  in  conformity  with  the  prayer  of  the  petition, 
the  Court  will  not  allow  the  petition  and  the  order 
to  be  amended :  but  a  new  petition  must  he  pre- 
sented, praying  that  the  order  may  be  varied.  In  re 
Marrow^  10  Law  J.  Rep.  (n.s.)  Ch.  340 ;  1  Cr.  &  P. 
142. 

An  order  intituled  in  a  non-existing  cause  dis- 
charged for  irregularity.  An  order  made  upon 
petition  on  the  merits  cannot  he  discharged  on 

Sembie — But  where  the  irregularity  of  an  order, 
obtained  on  petition  in  open  court,  consisted  in 
its  being  intituled  in  a  non- existing  cause,  the 
Court  discharged  it  on  motion.  fVeti  v.  Smithf  10 
Law  J.  Rep.  (k.s.)  Ch.  88;  3  Bea.  306. 

Under  a  direction,  in  a  decree  or  order,  to  inquire 
who  is  the  heir-at-law  of  a  deceased  person,  it  is 
not  the  practice  to  inquire  who  is  the  customary 
heir,  although  it  appears  that  the  deceased  was 
entitled  to  land  of  copyhold  tenure.  Freeman  v. 
Roberts,  10  Law  J.  Rep.  (k.s.)  Ch.  315. 

A  petition  was  presented  and  answered  for  the 
taxation  of  a  solicitor's  bill  of  costs,  &c.,  and  enti- 
tled in  a  cause  which  had  no  existence ;  a  copy  of 
it  was  then  served  on  the  solicitors,  who,  by  letter  to 
the  petitioner's  solicitors,  apprised  them  of  the  irre- 
gularity of  the  petition,  and  of  their  intention  not 
to  appear  upon  it  An  order  was  then  obtained  by 
the  petitioner  on  the  petition  day,  to  adjourn  the 
heanng  of  the  petition  till  the  next  petition  day, 
with  liberty  In  the  meanwhile  to  amend  the  peti- 
tion. The  petition  was  accordingly  amended,  one 
of  such  amendments  being  the  entitling  it  "  In  the 
matter"  of  the  solicitors  (stating  Uieir  several 
names),  in  addition- to  the  title  of  the  cause.  No 
new  fiat  was  affixed  to  the  petition,  and  it  was 
served  on  the  solicitors,  who  declined  appearing 
upon  it  An  order  was  obtained  by  the  petitioners 
for  taxation  of  the  solicitors*  bill  of  costs,  on  the 
condition  (suggested  by  the  petitioners'  counsel)  of 
paying  the  amount  of  the  bill  of  costs  into  oourt 
This  order  was  discharged  by  the  Master  of  the 
Rolls,  on  the  motion  of  the  solicitors,  before  the 
amount  of  the  bill  of  costs  was  paid  into  court.  On 
appeal,  the  Lord  Chancellor  affirmed  the  order  of 
the  Master  of  the  Rolls,  discharging  the  previous 
order  obtained  for  the  taxation  of  the  bill  of  costs ; 
the  Court  below  having  no  jurisdiction,  under  the 
circumstances  stated,  to  make  such  a  previous  order. 
West  v.  Smiik,  10  Law  J.  Rep.  (m.s.)  Ch.  231. 

Two  persons  gave  a  joint  authority  in  writing  to 
their  solicitor  to  institute  a  suit*  and  after  some 
proceedings  one  of  them  refused  to  continue  the 
suit  as  co-plaintiff.    The  other  co-plaintiff  obtained 
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an  order  upon  motion,  authorizing  her  to  make  the 
other  party  a  defendant,  and  that  party  was  ordered 
to  pay  the  costs  of  the  application,  and  the  costs 
which  should  be  incurred  by  the  co-plaintiff  in 
giving  security  for  costs.  Brown  v.  Sawer,  10  Law 
J.  Rep.  (n.8.)  Ch.  240;  3  Bea.  598. 

B,  a  member  of  a  corporate  body,  comprised  in 
the  act  6  &  7  Will.  4.  c.  104,  who  were  defendants 
in  a  suit,  was  examined  under  the  usual  order  of 
the  Court,  saving  all  just  exceptions,  as  a  witness 
for  the  plaintifl^  after  a  replication  had  been  filed  to 
the  answer  by  Uie  corporate  body,  and  without  the 
same  being  previously  withdrawn : — Held,  that  the 
order  was  irregular.  Holmes  v.  Corporation  of 
Arundel,  10  Law  J.  Rep.  (n.s.)  Ch.  324;  4  Bea.  \55. 

An  order  which  had  been  taken  on  motion  by 
the  defendants,  upon  affidavit  of  service  of  notice  of 
the  motion,  was  discharged  on  the  ground  of  a  mis« 
nomer  of  the  defendants  in  the  notice  of  the  motion. 
Salomon  v.  Stalman,  10  Law  J.  Rep.  (n.s.)  Ch.  327  ; 
4  Bea.  243. 

An  order,  founded  upon  a  Master's  report,  which 
had  not  been  filed,  was  abandoned  by  the  party 
who  obtained  it : — Held,  that  the  other  party  was 
not  thereby  prevented  from  moving  to  discharge  it 

After  an  irregular  order  had  been  abandoned  by 
the  plaintiff,  who  obtained  it,  but  before  the  defen- 
dant had  moved  to  have  it  discharged,  the  plaintiff 
obtained  another  order  for  the  same  purpose:— 
— Held,  that  the  second  order  was  irr^ular ;  and 
it  was  discharged,  with  costs.  Pearce  v.  Gray,  10 
Law  J.  Rep.  (n.s.)  Ch.  353 ;  4  Bea.  127. 

A  decree  ordered  some  funds  to  be  replaced,  but 
did  not  fix  any  time  for  replacing  them.  A  day 
was  afterwards  fixed  by  an  order  made  upon  mo- 
tion:— Held,  that  the  latter  order  was  regularly 
made.  Needham  v.  Needham,  12  Law  J.  Rep. 
(n.s.)  Ch.  378;  affirming  s.c.  1  Hare,  633. 

When  pending  a  dispute  relative  to  the  right  to 
certain  property,  it  becomes  greatly  depreciated  in 
value,  and  a  decree,  giving  a  party  the  property, 
would  be  no  compensation  for  the  iiyury  received 
by  him,  he  is  entitled  to  the  option  of  either  reco- 
vering the  property  improperly  withheld  from  him, 
or  the  value  of  it,  at  the  time  it  was  first  withheld 
or  subtracted.  Brown  y,  Thorpe,  11  Law  J.  Rep^ 
(n.8.)  Ch.  73. 

By  his  answer  to  a  creditors'  bill,  the  defendant, 
the  administrator,  admitted  assets,  sufficient  to  pay 
all  the  debts  of  the  intestate,  but  suggested  that  the 
promissory  note,  under  which  the  plaintiff  claimed, 
was  a  forgery: — Held,  that  the  plaintiff,  having 
proved  his  debt  at  the  hearing,  was  entitled  to  an 
immediate  decree  for  payment.  IVoodyate  v. 
Field,  11  Law  J.  Rep.  (n.s.)  Ch.  321 ;  2  Hare,  21 1. 

Where  a  plaintiff,  a  creditor  of  testator,  is  pro- 
ceeding at  law  for  recovery  of  his  debt,  after  a 
decree  obtained  in  a  creditors'  suit  in  tliis  court, 
the  order  restraining  the  proceedings  ought  to  direct 
payment  of  the  creditors*  costs  of  the  proceedings 
at  law,  up  to  the  time  of  notice  of  the  decree,  where 
there  are  assets  in  court  sufficient  to  pay  the  same. 
Turner  v.  Dorgan,  11  Law  J.  Rep.  (n.s.)  Ch.  126; 
12  Sim.  504. 

Decretal  order  for  payment  of  interest  to  credi- 
tors generslly  cannot  be  varied  by  confining  the 
payment  of  interest  to  particular  creditors  without 
re-hearing.     Fyler  v.  Fyler,  1  Coll.  C.C.  93. 
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If  on  the  close  of  the  arguraent  at  the  hearing  of 
a  canae»  minutes  of  the  decree  are  delivered,  which 
are  afterwards  varied  by  any  subsequent  judgment, 
the  decree  may  be  dated  at  the  date  of  the  original 
minutes,  but  if  the  judgment  is  postponed,  it  should 
bear  date  at  the  time  when  it  is  pronounced.  The 
Jttomey  General  v.  the  Earl  qf  Stan^ford,  12  Law  J. 
Rep.  (n.8.)  Ch.  298. 

Decree  made  on  an  information  filed,  under  the 
23rd  section  of  4  Geo.  4.  c.  76,  against  the  wife. 
The  Attorney  General  v.  Seveme,  14  Law  J.  Rep. 
(n.8.)  Ch.  404. 

The  Court  will  try  a  case  between  i;o- defendants, 
and  the  oo-defendants  will  be  bound  by  the  result 
of  such  trial,  where  the  plaintiff  is  entitled  to  relief, 
and  cannot  obtain  relief  unless  that  be  done ;  but, 
if  the  relief  to  be  given  to  the  plaintiff  does  not  re- 
quire or  involve  the  decision  of  any  case  between 
co-defendants,  the  co-defendants  will  not  be  bound, 
as  between  each  other,  by  any  proceedings  which 
may  be  necessary  only  to  the  decree  the  plaintiff 
obtains.     OUtwtgham  v.  Earl  rf  Shrewsbury,  3  Hare, 

627. 

A,  made  defendant  in  an  original  suit,  being  out 
of  the  jurisdiction  of  the  Court,  never  appears  to 
the  bill,  nor  is  he  served  with  subpoena  to  answer ; 
he  dies  abroad,  and  letters  of  administration  are 
taken  out  to  his  estate,  and  the  suit  revived  against 
his  administratrix,  who  denies  assets,  but  submits 
to  account.  On  objection  taken,  that  he  was  no 
party  to  the  original  suit,  and  that  a  bill  of  revivor 
was  not  the  proper  course: — Held,  that  as  his 
representative  submitted  to  account,  the  decree 
could  be  made  against  his  estate.  Collins  v.  Collins, 
11  Law  J.  Rep.  (n.b.)  Ch.  384. 

A  court  of  equity  will  not  make  a  declaration  of 
right,  except  as  incidental  to  relief  given,  semble, 
ElUotson  V.  KnowUs,  11  Law  J.  Rep.  (n.8.)  Ch.  399. 

A  defendant  who  had  obtained  a  month's  time 
for  answering,  on  condition  of  consenting  to  a  ser- 
jeant«at-anns,  as  directed  by  the  21st  Order  of 
August  1833,  was,  in  default  of  putting  in  an 
answer,  taken  into  custody.  In  consequence  of  an 
irregularity  in  the  order  of  committal,  he  was,  on 
motion,  made  on  that  purpose,  discharged  from 
custody,  but  the  order  itself  was  not  discharged. 
Further  default  having  been  made,  a  second  order 
of  committal  was  issued,  under  which  he  was  taken 
into  custody: — Held,  that  the  second  order  was 
regular.  Smith  v.  Stiekwood,  1 1  Law  J.  Rep.  (n.s.) 
Ch.  109. 

Form  of  decree  on  dismissal  of  bill  with  costs. 
Taylcr  v.  Jardine,  11  Law  J.  Rep.  (n.8.)  Ch.  236; 
lHara,316. 

Where  a  defendant  obtains  from  the  Master  fur- 
ther time  to  answer,  on  grounds  which  have  refe- 
rence to  an  answer  only,  the  order  drawn  up  on 
such  application  ought  to  contain  the  word  "an- 
swer alone,"  and  not  the  words  "  plead,  answer  or 
demur,  not  demurring  alone.**  Neilsen  v.  Harford, 
11  Law  J.  Rep.  (n.8.)  Ch.  232. 

A  decree  may  be  obtained  in  a  creditors'  suit,  for 
a  reference  to  the  Master  to  take  the  usual  accounts 
of  the  personal  estate  and  of  the  debts  of  an  intes- 
tate, without  entering  into  evidence  to  prove  the 
plaintiff's  debts;  notwithstanding  the  bUl  may  pray 
a  sale  of  the  intestate's  real  estate,  and  the  heir-at- 
law  of  the  intestate  may  be  an  infant,  the  form  of 


the  decree  being,  that  the  plaintiff  shall  be  at 
liberty  to  exhibit  an  interrogatory  to  prove  his  debt. 
Ayles  V.  Cox,  1 1  Law  J.  Rep.  (n.s.)  Ch.  408. 

Decree  made  in  a  creditors'  suit,  where  psrtof  the 
assets  consisted  of  the  goodwill  and  stock  in  tnde 
of  a  business,  and  the  business  was  carried  oa  by 
the  administratrix,  who  did  not  admit  assets,  b^ 
against  whom  no  acts  of  malversation  were  proved. 
Whitmore  v.  Ozhorrow,  12  Law  J.  Rep.  (N.S.)  Ch.  21  \ 
IY.&C0II.C.C.I3. 

A  decree  made  in  the  absence  of  a  material  party, 
but  without  prejudice  to  his  rights  and  ioteresta 
WiUaU  V.  Busby,  12  Law  J.  Rep.  (n.8.)  Ch.  105; 
6Bea.l93. 

A  direction  that  the  parties  should  be  examined 
before  the  Master  upon  interrogatories,  added  to  s 
decree  upon  motion.  Lard  Cletrendem  v.  fisrka, 
12  Law  J.  Rep.  (n.8.)  Ch.  215. 

One  of  the  three  witnesses  who  attested  the  tests- 
tor's  codicil,  which  was  executed  abroad,  proved  to 
he  out  of  the  jurisdiction : — Held,  on  proof  beiag 
adduced  of  that  fact,  and  the  evidence  of  the  other 
two  witnesses  as  to  the  due  execution  of  the  codicil 
by  the  testator  being  satisfactory,  that  the  tmstt  of 
the  codicil  ought  to  be  directed  to  be  carried  into 
execution.  Hare  v.  Hart,  12  Law  J.  Rep.  (s.a)  C3k 
344;  5Bea.629. 

A  decree  ordered  some  funds  to  be  replaced,  hut 
did  not  fix  any  time  for  replacing  them.  A  dsj 
was  afterwards  fixed  by  an  order  made  upon  motios : 
— Held,  that  the  latter  order  was  r^ularly  made. 
Needham  v.  Needham,  12  Law  J.  Hep,  (N.&)  Ch. 
378;  affirming  S.C.  I  Hare,  633. 

Form  of  the  order  for  liberty  to  enter  a  condi- 
tional appearance  with  the  registrar  since  the  7th 
General  Order  of  26th  of  August  1841.  Prks  r, 
Webb,  13  Law  J.  Rep.  (n.8.)  Ch.  50 ;  2  Haie,  olL 

To  obtain  aiT  order  for  the  costs  of  a  plea  undar 
the  31st  of  the  Orders  of  the  3rd  of  April  1828,  a 
notice  of  the  motion  must  be  previously  served  ob 
the  plainti£  Roberts  v.  Jones,  13  Law  J.  Bep.  (xji) 
Ch.  32 ;  7  Bea.  67, 

Certain  deeds  were  ordered  on  decree  to  be  depo- 
sited in  the  Msster's  office.  A  supplemental  hill 
having  been  afterwards  filed,  it  was  moved  (all  par- 
ties consenting),  that  other  deeds,  admitted  to  beia 
the  defendant's  possession,  should  be  deposited  vith 
the  Master,  instead  of  wiUi  the  clerk  of  the  reooidi 
and  writs ;  but  the  Court  declined  to  make  the  oides. 
Jleock  V.  Sloper,  13  Law  J.  Repw  (h.8.)  Ch.  78;  7 
Bea.  48. 

Orders  of  course  may  be  obtained  on  any  day 
when  the  Court  is  sitting,  whether  in  term  or  oat  oif 
term.  Lord  Harborough  v.  Wartneiby,  13  Lav  J. 
Rep.  (n.8.)  Ch.  279. 

On  petition,  under  the  45th  Order  of  182$,  ts 
correct  an  error  in  a  decree  made  seven  years  hefoic^ 
it  was  held,  that  this  Order  was  not  intinided  for  the 
correction  of  clerical  errors  only  ;  and  that  the  in- 
tention of  the  parties  in  this  case  being  desi^  Ae 
decree  might,  under  the  circumstances,  be  sHered, 
according  to  the  petition.  Askew  v.  Peddle,  14  Lav 
J.  Rep.  (n.8.)  Ch.  10. 

Where  one  of  two  defendants  baa  given  a  place  of 
residence,  and  entered  his  appearance  to  a  bill,  snd 
afterwards  absconds,  the  proper  order  is  for  the 
clerk  of  the  records  to  attend  at  the  bearing  of  the 
cause,  to  take  the  bill  pro  eonfesso  against  the  dcfcn- 
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dant     Churchnumy,  Kine,  14  Law  J.  Rep.  (n.b.)  Ch. 
134. 

The  Orders  of  August  1841  are  of  the  same  force 
as  if  they  had  heen  legislative  enactments,  and  are 
binding  upon  the  Court  as  well  as  upon  the  suitors. 

Where  the  time  within  which,  under  the  39th 
Order  of  August  1841,  a  cause  might  be  set  down 
for  argument  upon  an  objection  taken  by  the  answer 
for  want  of  parties,  hss  expired,  the  Court  has  no 
jurisdiction  to  dispense  with  the  Order  and  allow  the 
plain  tiff  afterwards  to  set  down  the  cause  for  argu- 
ment. Kenkaw  ▼.  Clegg,  I  Phil.  120,  overruled. 
Cohere  ▼.  Gtauiff,  14  Law  J.  Rep.  (n.b.)  Ch.  141. 

Where  a  suit  has  become  defective  by  the  insol- 
vency of  a  sole  plalntiflT,  after  a  decretal  order  made 
therein,  the  Court  will  not  permit  a  defendant  to 
take  advantage  of  that  defect  by  diregarding  the 
existing  order,  and  the  rights  of  those  who  are  not 
yet  made  parties  by  supplemental  bill,  but  who  have 
ao  interest  in  such  order. 

An  order  had  been  made  in  a  suit,  by  consent, 
restraining  a  defendant  from  receiving  certain  costs 
in  another  suit  before  a  different  branch  of  the 
Court.  The  plaintiff  having  afterwards  become 
insolvent,  the  defendant,  in  the  face  of  the  consent 
order,  obtained  an  order  for  the  taxation  and  pay- 
ment of  the  costs  in  such  other  suit,  and  threatened 
to  receive  the  same.  Upon  the  petition  of  the 
assignee  of  the  insolvent,  the  Court  declsred  that 
the  costs  in  question  were  included  in  and  bound  by 
the  consent  order ;  and  the  petitioner  consenting  to 
abide  by  such  order  as  the  Court  should  make  as  to 
dismissing  the  bill,  in  case  he  should  not  make 
himself  a  party  thereto  within  a  certain  time,  the 
Court  ordered  the  petition  to  stand  over  for  a  week, 
with  liberty  to  the  petitioner  to  make  such  applica- 
tion as  he  might  be  advised  in  such  other  cause, 
touching  the  payment  of  the  said  costs,  and  that  the 
defendant  should  not  receive  the  said  costs  in  the 
mean  time.  The  meaning  of  the  Court  in  making 
Fuch  order  is,  that  it  may  be  the  foundation  of  a 
stop  order  in  such  other  cause,  until  the  present  suit 
be  reinstated,  or  the  bill  dismissed.  Fither  v.  Fisher, 
14  Law  J.  Rep.  (n.s.)  Ch.  264;  4  Hare,  196. 

A,  B,  &  C  were  plaintiffs,  and  H  a  defendant 
A  and  B  died.  The  proper  form  of  the  order  to  be 
made,  on  the  motion  of  H,  for  the  purpose  of  com- 
pelling C  to  revive  the  suit  Hokombe  v.  Trotter, 
14  Law  J.  Rep.  (n.s.)  Ch.  251 ;  1  ColL  C.C.  664. 

An  order  duly  obtained  referring  exceptions  to 
an  answer,  was  not  served  till  the  fifteenth  day  after 
the  filing  of  the  exceptions,  but  no  further  proceed- 
ings were  taken  on  the  order.  An  application  to 
discharge  the  order  for  irregularity  was  refused, 
with  costs.  Plomer  v.  M*Donough,  14  Law  J.  Rep. 
(N.8.)  Ch.  168. 

A  decree  may  be  inrolled  at  anv  time  within  six 
calendar  months  from  the  date  of  it 

A  decree,  pronounced  in  a  suit,  in  which  an  offi- 
cial assignee  was  plaintiff,  may  be  inrolled  after 
his  death  by  a  new  official  assignee,  who  has  been 
substituted  as  plaintiff,  without  an  order  of  the 
Court  to  authorize  such  inrolment 

The  inrolment  of  a  decree  will,  for  the  purpose 
of  fixing  the  time  of  the  inrolment,  be  considered 
complete,  at  all  events,  from  the  signing  of  the 
docket  Afaa  v.  Ricketis,  14  Law  J.  Rep.(N.8.)  Ch. 
255. 


Where  an  order  to  refer  exceptions  has  not  been 
served  within  proper  time  it  becomes  inoperative, 
and  an  application  to  discharge  it  is  unnecessary. 
DaltoH  V.  ffayter,  14  Law  J.  Rep.  (n.b.)  Ch.  259. 

The  defendant  answered  the  amended  bill  on  the 
18th  of  October  1844.  On  the  2Ut  of  April  1845, 
the  defendant  moved  that  the  plaintiff's  bill  might 
be  dismissed  for  want  of  prosecution,  and  obtained 
the  usual  order.  On  the  24th  of  April  the  plaintiff 
obtained  an  order  from  the  Master,  giving  him 
leave  to  amend  the  bill : — Held,  that  this  order  was 
irregular.  PagoH  v.  Macdonald,  14  Law  J.  Rep. 
(n.b.)  Ch.  312. 

An  order  to  sue  informd  patiperu  was  irregularly 
obtained  in  the  month  of  May.  The  defendant's 
solicitor  was  not  aware  of  the  irregularity  till  the 
long  vacation,  and  took  no  steps  to  discharge  the 
order  till  December  following,  the  plaintiff  having, 
in  the  mean  time,  taken  other  proceedings  in  tlie 
suit  In  consequence  of  this  delay,  the  Court  re- 
fused to  discharge  the  irregular  order.  iS^^.  Victor 
V.  Devereux,  14  Law  J.  Rep.  (n.b.)  Ch.  244. 

In  the  month  of  June  1830,  by  a  decree  as  after- 
wards passed  and  entered  and  carried  into  the 
Master's  office,  certain  parties,  executors,  by  their 
counsel  admitted  assets  of  their  testator.  In  Au- 
gust 1830,  the  solicitors  of  the  executors  obtained  jt 
copy  of  the  minutes  of  the  decree,  by  which  assets 
appeared  to  be  admitted  by  them,  and  in  the  bill  of 
costs  of  the  solicitors  they  charged  as  well  for  the 
minutes  which  they  obtained  as  for  the  attendance 
to  settle  them  on  behalf  of  their  clients.  In  May 
1833,  the  particular  form  of  the  decree  was  brought 
personally  to  the  attention  of  the  executors'  soli- 
citors. In  1835,  an  abatement  of  the  suit  occurred, 
and  the  same  was  not  effectually  revived  till  1843. 
In  June  1840,  the  executors  presented  a  petition  to 
re-hear  the  cause  on  the  ground  that  the  admission 
of  assets  was  inserted  in  the  decree  without  their 
consent,  and  after  a  considerable  lapse  of  time  an 
order  was  obtained  to  set  down  the  cause  for  re- 
hearing.   The  petition  was  dismissed  with  costs. 

Strict  regularity  requires  that  every  word  of  a 
decree  should  be  pronounced  or  dictated  by  the 
Court,  and  that  no  alteration  should  be  made 
therein  without  the  permission  of  the  Judge;  but 
the  pressure  of  business  having  rendered  this  strict 
course  impracticable,  it  has  become  usual  for  the 
registrar  upon  consent  to  allow  alterations  to  be 
made  in  the  decree,  which  would  clearly  be  sanc- 
tioned by  the  Court  if  mentioned  to  it )  and  where, 
instead  of  tiling  the  usual  accounts  against  exe- 
cutors as  directed  by  the  decree,  a  variation  is 
afterwards  made  by  the  insertion  of  an  admission 
of  assets  by  executors,  with  the  consent  of  their 
solicitors,  such  variation  will  bind  the  executors. 

If  a  party  have  been  induced  by  fraud  to  con- 
sent, or  has  by  mistske  consented  to  a  decree,  the 
Court  will  relieve  him  on  being  satisfied  that  f^aud 
or  mistake  existed,  that  the  conduct  of  the  party 
himself  has  not  deprived  him  of  the  title  to  relief, 
and  that  such  relief  can  be  granted  with  due  regard 
to  the  just  interests  of  others. 

If  application  for  relief  be  made  immediately, 
and  before  proceedings  of  any  kind  have  been  had, 
a  re" hearing  will  be  sufficient  on  satisfactory  evi- 
dence being  adduced,  sembk. 

If  the  application  be  made  after  the  lapse  of 
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years,  and  a  desolation  of  title  and  various  pro- 
ceedings have  been  had,  an  original  bill,  and  not  a 
re-bearing,  will  be  the  proper  course  of  proceeding. 

Observations  on  the  mode  of  drawing  up  and 
passing  the  minutes-  of  decrees  of  the  Court,  and 
the  duties  of  the  registrar  in  passing  decrees.  It 
seems  desirable  that  registrars  should  in  all  cases 
obtain  and  preserve  copies  of  minutes  of  decrees 
signed  by  the  solicitors  of  the  parties.  Davenport 
v.  Stafford^  14  Law  J.  Rep.  (k.8.)  Ch.414. 

The  defendant  presented  a  petition,  and  an  order 
was  made,  with  the  consent  of  the  plaintifl^  that  all 
proceedings  in  tlie  suit  should  be  stayed  for  six 
months,  and  that  it  should  be  referred  to  the  Master 
to  ascertain  what  was  due  to  the  plaintiff  for  prin- 
cipal, interest  and  costs  and  advances  made  by  him 
and  mentioned  in  the  petition,  and  the  order  was  to 
be  withont  prejudice  to  the  p1aintiff*s  rights,  in 
case  it  should  be  necessary  at  a  subsequent  period 
to  proceed  in  the  suit.  The  Master,  on  the  appli- 
cation of  the  defendant,  consented  to  make  a  sepa- 
rate report  of  what  was  due  to  the  plaintiff  for 
principal,  interest  and  costs,  and  in  respect  of  his 
advances.  To  that  report  draft  objections  were 
carried  in  by  the  plaintiff,  and  overruled  by  the 
Master,  and  the  report  was  thereupon  signed  and 
£led.  The  defendant  then  obtained  an  order  tuH  to 
confirm  the  report,  which  was  duly  served  on  the 
plaintiff  A  motion  by  the  plaintiff  to  discharge 
that  order  for  irregularity  on  the  ground  that  a 
special  petition  to  confirm  was  necessary,  was  re- 
fused, but,  under  the  circumstances,  without  costs, 
and  the  plaintiff  was  allowed  a  week's  time  to  take 
exceptions  to  the  report  Bectoan  v.  Gibert,  14  Law 
J.  Rep.  (w.s.)  Ch.  366. 

A  demurrer  to  a  bill  was  allowed,  and  the  plain- 
tiff ordered  to  pay  the  costs  of  it.  The  order  to 
pay  the  costs  was  shortly  afterwards  duly  passed, 
and  left  by  the  defendant's  solicitor  with  the  clerk 
at  the  entering  seat  of  the  Report  Office  to  be 
entered  by  him,  at  which  time  the  defendant's 
solicitor  paid  the  usual  fee  for  the  entry,  and  on  the 
same  occasion  received  back  the  order  with  the 
Report  Office  seal  and  the  initials  of  the  entering 
clerk  affixed  thereto,  but  the  entry  of  the  order  in 
the  book  was  not  actually  made  until  after  a  notice 
of  motion  had  been  given  by  the  plaintiff  to  dis- 
charge the  attachment  for  irregularity.  The  attach- 
ment was  ordered  to  be  discharged,  but,  under  the 
circumstances,  withont  costs.  ToUan  v.  JarvU,  14 
Law  J.  Rep.  (n.s.)  Ch.  373. 

An  order  was  made  on  the  20th  ^  February  by 
V.  C.  Knight  Bruce,  that  the  plaintiff  should  within 
three  weeks  from  that  time  file  a  bill  of  revivor  and 
supplement  against  all  proper  parties,  and  within 
six  weeks  obtain  an  order  to  revive,  and  in  default 
thereof,  that  the  plaintiff's  bill  should  stand  dis- 
missed, with  costs  against  the  defendant  H.  The 
plaintiff  duly  filed  his  bill  of  revivor  and  supple- 
ment, within  the  period  of  three  weeks,  and  on  the 
13th  of  March  subpoenas  to  appear  were  served  on 
the  defendants  within  the  jurisdiction,  including  the 
defendant  H,  whose  solicitor  undertook  to  imme- 
diately appear  for  him.  H,  however,  did  not  appear 
to  the  bill  in  sufficient  time  to  enable  the  plaintiff 
to  comply  with  the  terms  of  the  order  of  the  '20th  of 
February,  and  the  plaintiff,  after  the  expiration  of 
the  period  of  six  weeks,  obtained  at  the  Rolls,  as 


of  course,  an  order  to  revive  the  suit: — ^Held,  t^at 
the  same  was  irregrular,  and  must  be  discharged. 

The  proper  course  in  such  case  was  for  the  phoB- 
tiff  to  apply  to  the  Court  before  which  the  suit  wu 
pending,  or  to  apply,  either  on  original  motion  or 
appeal,  to  the  Lord  Chancellor,  who  woold  enter 
into  the  merits  of  the  case,  which  the  Master  of  the 
Rolls  could  not  do.  Holatmbe  v.  Autnbiu,  14  law 
J.  Rep.  (n.8.)  Ch.  S7S. 

Pending  a  reference  to  the  Master  to  inqmie 
whether  a  suit  was  for  the  benefit  of  an  infnt,  an 
order  was  obtained  upon  a  motion  of  coime,  for  the 
examination  of  the  next  fnend  of  the  infant  plait- 
tiff.  The  order  was  discharged  aa  irregular.  Falmtr 
V.  Hortm,  14  Law  J.  Rep.  (s.s.)  Ch.  4S9. 

A  defendant  obtained  an  order,  as  of  cobtk,  ob 
filing  his  plea  to  the  bill,  diachaiging  him  trora  hit 
contempt  for  not  answering  the  bill,  but  anppresKd 
the  fact  of  his  having  been  previously  served  with 
a  notice  of  motion  by  the  plaintiff  to  take  the  pkt 
off  the  file.  The  order  was  discharged.  IfiiMi  ▼. 
J^mn6y,  14  Law  J.  Rep. (9.8.)  Ch. 402 ;  4Hare,473. 

Where  an  order  to  amend  may  be  made,  by  the 
Master,  as  against  some  of  the  defendants,  hut 
must  be  made,  by  the  Court,  as  against  another  of 
them,  the  plaintiff  may  obtain  the  order,  from  the 
Court,  as  against  all  the  defendanta.  M«kUU  r. 
Palmer,  10  Sim.  241. 

Form  of  order  where  a  case  baa  been  sent  to  a 
court  of  law  on  the  argument  of  a  demuiT«r,aiid  os 
the  return  of  the  certificate  the  case  is  sent  to 
another  court  of  law.  i^y  v.  Bremfitld,  12Sim.7i 

An  order  for  setting  down  exceptions  to  a  report 
for  insufficiency  in  an  answer,  if  served  alter,  tfaoagh 
on  the  same  day  as  an  order  to  amend  and  for 
defendant  to  answer  the  amendments  and  exccption 
together,  is  irregular.  Zmbieta  t.  Ardntm,  13  Sim, 
63  L 

An  order  was  made  on  a  person,  not  a  paxtf  to 
tlie  cause,  for  payment  of  a  sum  of  money  vitbii 
three  weeks  from  the  date  of  the  order,  bat  it  vai 
not  served  until  after  the  expiration  of  that  tiiiie:-> 
Held,  irregular;  and  the  subsequent  proceedings  to 
a  commitment  were  set  aside.  Dvjkld  v.  EttBth 
2  Bea.  268. 

Mode  of  enforcing  payment  of  a  sum  of  money, 
under  an  order  of  the  Court,  against  one  not  a  paity 
to  the  cause.    Ibid. 

Form  of  decree  in  a  fbrecloanre  suit,  whcie  A, 
whose  estate  was  already  mortgaged  to  the  plaistil^ 
joined  B,  as  his  surety,  in  a  mortgage  to  the  pbio- 
tiff,  of  both  their  estates,  for  a  further  sum.  dli- 
worth  V.  Robimon,  2  Bea.  287. 

The  minutes  of  a  decree  directed  a  oonveyaaeeto 
be  settled  by  the  Master  *'  if  the  parties  difiaed." 
There  was  an  infant  heir  who  was  a  party  to  the 
cause,  and  a  necessary  party  to  the  oonveyanccL 
The  Master  of  the  Rolls  held,  that,  as  an  infant  vas 
interested,  the  words  "  if  the  parties  differed  "  ooghl 
to  be  omitted.     Caivert  v.  Godfrey,  2  Bea.  267. 

Order  held  irregular :  first,  on  the  groond  of  its 
having  been  made  and  passed  withont  doe  mrtiee 
to  the  other  parties  to  the  cause;  and  secondly,  as 
not  specifying  the  evidence  under  which  it  was 
grounded.     Stubbt  v.  Sargon,  4  Bea.  90. 

Default  of  six  days  in  obtaining  and  senrisg^  aad 
serving  an  order  for  commission  held  not  sacfa  a 
want  of  due  diligence  as  to  entitle  a  defendant  to 
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mn  order  to  dismiss  luider  the  17th  Order;  and  a 
motion  for  that  object  was  refused  without  costs. 
Strickktn4  v.  Strickland,  4  Bea.  120. 

An  order,  giving  costs  to  the  defendant,  and 
liberty  to  amend  to  the  plaintiff,  though  bespoken 
and  paid  for  by  the  defendant,  may  nevertheless 
be  obtained  by  the  plaintiC  HetUiy  v.  Stone,  4 
Bea.  386. 

Proper  form  of  order  on  obtaining  further  time 
to  answer,  on  condition  of  a  seijeant-at^arms,  under 
the  21st  Order.    Htnleg  v.  SUme,  4  Bea.  892. 

A  party  consenting  to  the  alteration  of  a  date  of 
an  order  after  it  had  been  served,  cannot  object 
that  the  order  as  altered  has  not  been  served  on 
bim.    Stnkbt  v.  Sargvn,  4  Bea.  400. 

One  exception  having  been  taken  to  an  answer 
was  allowed,  and  a  further  answer  put  in,  the  plain- 
tiff referred  back  the  answer  on  the  first,  second,  &c. 
exceptions.  The  order  was  discharged  for  irregu- 
larity, with  costs.     Fry  v.  ManteU,  6  Bea.  99. 

An  application  by  the  plaintiff  to  take  a  traversing 
order  off  the  file,  cannot  be  made  ex  parte,  Shnmmu 
V.  H^ood,  5  Bea.  390. 

The  plaintiff  filed  a  traversing  order ;  the  defen- 
dant afterwards  made  default  in  appearing  at  the 
hearing: — Held,  first,  that  the  plaintiff  was  not 
entitled  to  take,  as  of  course,  such  decree  as  he 
could  abide  by,  but  must  go  through  his  case,  and 
take  such  decree  as  to  the  Court  might  appear 
just;  and  secondly,  that  service  of  the  traversing 
order  must  be  proved  by  affidavit  Evans  v.  fPtl- 
/iiuw,6  Bea.  118. 

The  plaintiff  submitted  to  a  demurrer,  by  omit- 
ting to  set  it  down  within  twelve  days,  and  the  Vice 
Chancellor  ordered  him  to  pay  the  costs  of  the  suit. 
The  plaintiff  afterwards  obtained  at  the  Rolls  an 
.order  of  course  to  amend,  suppressing  in  his  petition 
the  order  of  the  Vice  Chancellor.  It  was  discharged 
for  irregularity,  on  the  ground  of  the  suppression. 
Cartwright  v.  Smith,  6  Bea.  121. 

Form  of  order,  where  a  cause  is  set  down  upon 
an  objection  for  want  of  parties,  under  the  39th 
General  Order  of  August,  1841.  Bradstoek  v. 
Whatky,  6  Bea.  451. 

An  application  for  an  order  of  course,-  should 
atate  all  the  material  facts ;  if  there  be  any  sup- 
pression, the  order  will  be  discharged,  and  the 
Court  will  not,  on  the  application  to  discharge  it, 
support  it  on  the  special  merits,  then  for  the  first 
time  sppearing.  A  plaintiff,  claiming  partly  under 
the  heirs  of  a  French  subject,  and  through  an  instru- 
ment of  doubtful  construction,  obtained  an  order  of 
course,  at  the  Rolls,  to  sue  in  formd  pauperie,  upon 
the  simple  allegation  of  his  poverty : — Held,  that 
the  order  was  irregular ;  on  the  ground  of  the  sup- 
pression of  the  facts,  which  ought  to  have  been  pre- 
sented for  the  consideration  of  the  Court  upon  the 
application.     Sl  Victor  v.  Devereux^  6  Bea.  584. 

On  an  application  to  the  Master  of  the  Rolls,  in 
a  Vice  Chancellor's  cause,  to  discharge  an  order  of 
eourse,  obtained  at  the  Rolls,  the  Court  will  not 
enter  into  the  merits  further  than  is  necessary  to 
determine  whether  the  order  was  regularly  obtained. 
Ibid. 

The  Court  refused  to  order  a  decree  to  be  drawn 
up  nunc  pro  tunc  after  a  long  lapse  of  time.  Daniel* 
T.  Norton,  4  Y.  &  C.  260 ;   Withy  v.  Norton,  Ibid. 

An  order  set  down  for  argument  on  exception  to 


the  Master's  report  of  insufficiency,  obtained  after 
service  of  an  order  for  leave  to  amend,  and  for  the 
defendant  to  answer  the  amendment  and  exceptions 
together,  is  irregular.  Earl  rf  Glengall  v.  Bland,  I 
Hare,  624. 

A  trustee  of  real  estate  became  mortgagee  of  the 
trust  estate,  partly  by  taking  an  assignment  of  a 
prior  mortgage,  partly  by  taking  an  assignment  of 
a  mortgage  created  by  his  co-trustee  and  himself, 
under  their  power  for  the  purpose  of  the  trust,  and 
partly  for  money  which  he  had  lent  to  the  cestui  que 
trust  of  the  equity  of  redemption,  subject  ts  charges 
created  by  the  will.  The  mor^agee  and  trustee 
filed  his  bill  for  foreclosure  simply.  The  cestui  que 
trust  of  the  equity  of  redemption  filed  his  bill  for 
an  account  of  the  trust  and  of  the  mortgages,  and 
that  the  mortgages  might  be  ordered  to  stand  as 
securities  only  for  the  balance  due  to  the  mortgagee 
and  trustee  upon  the  mortgage  and  trust  accounts : 
— Held,  that  the  Court  might  make  one  decree  in 
both  causes,  so  as  to  give  the  mortgagor  any  set-off 
he  might  be  entitled  to,  or  make  a  decree  of  fore- 
closure in  the  former  suit,  and  a  separate  decree  for 
an  account  against  the  trustee  personally  in  the 
latter,  aocordiog  to  the  circumstances  and  justice  of 
the  case.    Dodd  v.  Lydall,  1  Hare,  333. 

An  order  of  the  Master,  giving  the  defendant 
three  weeks  to  answer  after  the  plaintiff  had 
amended  his  bill,  which  was  defective  for  want  of 
parties,  discharged  as  irregular.  Reynell  v.  Reynell, 
7  Bea.  82. 

A  motion  to  dismiss  being  made,  the  Vice  Chan- 
cellor ordered  it  to  stand  over  till  the  Lord  Chan- 
cellor had  decided  on  appeal  a  motion  relating  to 
the  subject  After  the  Lord  Chancellor's  decision, 
the  plaintif]^  suppressing  what  had  taken  place 
before  the  Vice  Chcncellor,  obtained,  at  the  Rolls, 
an  order  of  course  to  amend.  It  was  held  irr^ular ; 
and  discharged  with  costs.  The  Marquis  vf  Hert' 
ford  V.  Suisse,  7  Bea.  160. 

Form  of  charging  order,  in  equity,  under  the  1  & 
2  Vict  c.  110.  s.  14.     Stanley  v.  Bond^  7  Bea.  386. 

An  order  refusing  a  motion  for  a  new  trial  of  an 
issue  devisavit  vel  non  may  be  inrolled  at  the  appli- 
cation of  either  party.  McGregor  v.  Tophmn,  4 
Hare,  162. 

In  a  case  which  is  brought  on  in  the  form  of 
exceptions,  but  in  which  the  substantial  order 
would  be  the  same  however  the  exceptions  may  be 
disposed  of,  the  Court  may  dispose  of  the  case, 
without  making  any  order  upon  the  exceptions. 
Hall  v.  Lat>er,  1  Hare,  571. 

An  order  to  dismiss,  for  want  of  prosecution, 
obtained  upon  notice  of  motion,  intituled  in  the 
name  of  the  plaintiff  and  three  defendants  ;  where 
one  of  the  defendants  had  been  struck  out  by 
amendment — discharged  with  costs  as  irregular. 
Rowlatt  V.  CatUU,  2  Hare,  186. 

Form  of  decree  for  taking  the  accounts  in  an 
administration  suit,  in  case  all  the  persons  interested 
should  not  be  parties  at  the  hearing.  Fish  v.  Norton, 
2  Hare,  381. 

In  a  suit  for  taking  a  partnership  account  be- 
tween solicitors,  the  plaintiff  is  entitled  to  the  dis- 
covery and  production,  in  the  usual  way,  of  papers 
material  to  the  sccount,  although  such  papers  relate 
to  professional  business  transacted  for  their  clients, 
sembk.     Brown  v.  Perkins,  2  Hare,  540. 


630 


PRACTICE,  IN  EQUITY— (Obdebs  and  Decrees). 


Form  of  a  decree  of  foreclosure  where  a  widow 
claimed  dower  out  of  the  mortgaged  premiaesi  para- 
mount, to  some  extent,  to  the  mortgagee.  Jonei  v, 
GfiffUh,  2  Coll.  C.C.  2U7. 

Although  different  suits  may  involve  the  same 
subject-matter  and  the  same  parties,  the  Coart  will 
not  decline  to  make  a  separate  decree  in  each  suit, 
unless  the  frame  of  the  two  suits  and  the  relative 
position  of  the  parties  to  each  be  the  same.  God- 
frey V.  Maw,  1  Y.  &  Coll.  C.C.  485. 

Qnare — Whether  a  decree  by  default  can  be 
had  on  a  seal-day.  MaUhewt  v.  Matthews^  2  Y. 
&  Coll.  C.C.  SI 8. 

Form  of  order  for  the  re-exami nation,  after  de- 
cree, of  witnesses  who  have  been  examined  in  chief. 
Miuon  V.  Burton,  2  Y.  &  Coll.  C.C.  647. 

If  an  order  for  taxation  of  course  is  obtained  of 
course  in  a  case  in  which  it  ought  to  have  been  ob- 
tained upon  special  application,  it  will  be  discharged. 
Harrii  v.  Start,  4  M.  &  Cr.  261. 

An  order  for  a  commission  to  examine  witnesaes 
returnable  upon  a  day  subsequent  to  that  to  which 
publication  stands  enlarged,  with  liberty  to  apply 
to  the  Master  to  enlarge  publication,  is  irregular. 
Mauvd  V.  Allies,  4  M.  &  Cr.  503. 

Where  a  married  woman,  whose  real  estate  was 
settled  on  her  marriage  to  such  uses  as  she  should 
by  any  deed,  or  instrument  in  writing,  attested  by 
one  witness,  or  by  her  will,  appoint,  and  in  default 
of  appointment  upon  trusts,  for  her  sole  and  separate 
use  for  life,  with  remainder  over,  made  her  will  in 
pursuance  of  the  power,  and  thereby  charged  her 
real'estate  with  payment  of  her  debts, — it  was  held, 
that  this  was  a  good  charge  on  the  real  estate,  of  all 
her  written  engagements  $  and,  semble,  also  of  her 
debts  generally,  whether  evidenced  or  not 

Held  also,  that  the  proper  form  of  a  decree  in  a 
suit,  by  a  holder  of  her  written  engagement,  on  be- 
half of  himself  and  all  other  creditors,  for  payment 
of  their  debts  out  of  the  real  estate,  was  an  inquiry 
what  debts  there  were  to  be  paid  under  the  pro- 
visions of  the  will,  and  that  the  plaintiff  must  there- 
fore prove  his  debt  over  again  before  the  Master. 
Owens  V.  Dickenson,  1  Cr.  &  P.  48. 

The  45th  General  Order  only  enables  the  Court 
to  supply  something  which  may  make  an  existing 
direction  complete,  and  not  to  make  a  new  direction  ; 
therefore,  where  a  decree  had  directed  an  account 
of  the  real  estates  of  the  testator  sold  since  his  death, 
and  of  those  which  remained  unsold,  but  had  omit- 
ted to  direct  an  account  of  the  proceeds  of  such 
estates  as  had  been  sold : — Held,  that  such  omis- 
sion could  not  be  supplied  upon  petition  under  that 
order.     Whitehead  v.  North,  1  Cr.  &  P.  78. 

(W)  Accounts. 

ILee  V.  Shaw,  4  Law  J.  Dig.  505 ;  10  Sim.  369.] 
By  A's  will  in  1783,  his  widow,  whom  he  ap- 
pointed executrix,  was  to  receive  400/L  a  year  for  the 
maintenance  of  herself  and  their  children,  but  only 
60/.  a  year  for  herself  if  she  married  again.  She 
proved  the  will,  and  was  appointed  receiver  of  her 
children's  fortunes.  She  married  again  in  1791, 
but,  eoncealinff  her  marriage,  passed  her  accounts 
as  widow,  taking  credit  for  the  400/.  a  year.  On 
her  death  in  1794,  B  her  second  husband  adminis- 
tered to  her  and  to  her  first  husband's  estate,  and 
having  been  also  appointed  receiver  of  the  children's 


fortunes,  passed  his  accounts  in  continuation  of  the 
widow's,  without  acknowledging  their  marriage.  All 
the  children  having  attained  their  majority  in  1802; 
disputed  B's  accounts  which  were  then  referred  to 
arbitration.  C,  the  eldest  of  the  children,  raartied 
before  the  award  was  made,  and  one  (Mf  the  arbitra- 
tors was  a  trustee  of  her  settlement;  her  marriage 
also  was  concealed  from  the  Court,  and  the  accounts 
afterwards  passed  described  by  her  maiden  name.  B 
paid  her  husband  as  if  under  the  award,  aod  in 
ignorance  of  the  settlement,  sums  of  money  whieh 
ought  to  have  been  applied  to  the  trusts  of  tJie  ietde> 
ment: — Held  (reversing  decrees  made  in  a  bill  filed 
by  C  and  her  children  in  1836  against  B  and  the 
trustee,)  that  all  the  accounts  of  A's  estate  shoaM 
be  again  taken  by  the  Master,  without  regard  to  the 
award  or  to  the  accounts  passed  subsequently  to  C's 
marriage ;  that  B^  estate  should  be  charged  witk 
the  difference  between  60/.  and  400/L,  which  his 
wife  had  received ;  and  that  consideration  of  the 
liabilities  of  C's  husband,  and  of  the  trustee  under 
their  marriage  settlement,  should  be  reserved  until 
after  the  report.  M*Can  t.  O'FerroU,  8  C.  &  F.  30 ; 
West,  593. 

By  decree,  it  was  directed,  that  the  Master  should 
ascertain  what  balances  the  defendant  had  in  hii 
hands,  unapplied,  at  the  end  of  twelve  months  from 
the  testator's  death,  and  also  "  what  balances  at  the 
end  of  each  year  since  that  time;"  and  it  wst 
ordered,  that  the  Master  should  compute  intenit 
at  the  rate  of  5/.  per  cent  per  annum,  on  the 
balances  in  the  defendants  hands,  at  the  end  of 
each  year,  and  the  Master  in  taking  the  aoeonnts 
was  to  make  annual  rests,  and  to  charge  die  defen* 
dant  with  interest  after  the  rate  and  in  maimer 
aforesaid : — Held,  that  the  Master  ought  to  have 
charged  the  defendant  with  compound  interest 
Heighingten  v  Grant,  10  Law  J.  Kep.  (H.8.)  Oh.  12; 
1  Bea.  228. 

If  the  executors  and  trustees  of  a  will  file  a  WH 
for  the  purpose  of  having  the  rights  of  the  defen- 
dants  in  the  residue  ascertained,  without  either 
praying  that  the  accounts  of  the  personal  estate 
may  be  taken,  or  offering  to  account  for  it,  but  ad- 
mitting that  there  is  a  residue,  the  Court  will  de- 
clare the  rights  of  the  defendants  in  the  residue, 
without  directing  the  accounts  of  the  personal 
estate  to  be  taken,  although  the  defendants  apply 
at  the  hearing  to  have  the  accounts  taken.  Bhtk' 
wayt  V.  Taylor,  1 1  Sim.  455. 

Creditor's  bill  by  A  against  the  executon  avd 
devisees  in  trust  of  his  debtor,  and  the  penons 
beneficially  interested  in  the  real  estate  under  the 
will,  two  of  whom  were  under  disalnlity,  and  two 
were  alleged  by  the  bill  to  be  oat  of  die  jorisdlc- 
tion,  praying  an  account  of  the  real  and  personal 
estate,  &c.  All  the  defendants  who  were  std  jnrit, 
admitted  the  debt  and  the  fact  of  the  other  parties 
being  ont  of  the  jurisdiction,  but  the  plaintiff  bad 
omitted  to  prove  his  debt  against  the  parties  not 
sni  juris  and  the  fact  of  the  oniers  being  out  of  the 
jurisdiction: — Held,  that  the  admission  of  the  debt 
by  alt  the  defendants  who  were  tsdjwris  was  soffi* 
cient  to  justify  the  Court  in  decreeing  the  unial 
accounts,  with  liberty  to  the  plaintiff  to  ezhiMt 
interrogatories  to  prove  his  debt  and  the  fiet  rf 
the  parties  being  out  of  the  jurisdiction.  Hmgktif. 
Eades,  11  Law  J.  Rep.  (N.8.)Ch.  297;  I  Hare,  486. 
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In  a  suit  by  a  principal  against  his  steward  and 
agent,  the  decree  in  conformity  to  the  prayer  of  the 
bill  directed  an  account  to  be  taken  of  rents,  pro- 
fits, and  timber  money,  received  by  the  defendant 
en  the  plaintiff's  aecount,  and  also  directed  the 
Master  in  taking  the  accounts  to  make  the  parties 
all  juat  allowances.  The  defendant  was  a  solicitor, 
and  had  acted  as  such  for  the  plaintiff  during  hiv 
stewardship,  and  bills  of  costs  were  due  to  him  IVom 
the  plaintiff  The  Master,  at  the  plaintiff's  request 
taxed  the  bills,  and  in  taking  the  accounts  under 
the  decree,  included  the  reduced  amount  of  them 
annongst  the  just  allowances  to  which  the  defendant 
waa  entitled.  The  plaintiff  excepted  to  the  report 
CD  that  account,  and  the  Court  allowed  the  excep- 
tions.    JoH^e  V.  Heetor,  12  Sim.  398. 

Accounts  in  a  charity  are  limited  to  the  filing  of 
the  hill,  where  from  the  institution  of  the  charity 
the  funds  had  been  improperly  applied,  the  trustees 
retaining  for  themselves  more  than  they  were  en- 
titled to.  The  AttWM/ty  Gemeral  v.  the  Drapers  Com^ 
panjf,  4i  Bea.  67. 

A,  by  his  will,  made  in  India,  appointed  B,  C  and 
D  his  executors.  B  renounced,  and  C  and  D 
proved  the  will  in  India,  and  both  acted  and  re- 
ceived the  assets.  D,  being  about  to  come  to  Eng- 
land, rendered  an  account  of  his  receipts  and  pay- 
ments, and  handed  over  the  balance  to  C,  who  then 
continued  to  act  as  sole  executor  in  India.  C 
afterwards  remitted  to  D  in  England  a  sum  of 
rupees,  part  of  the  estate,  and  for  the  purposes 
thereof,  and  died  On  a  bill  by  the  residuary 
legatee  of  A  against  D  for  an  account  and  pay- 
ment of  the  sum  so  remitted, — Held,  that  D  must 
be  taken  to  have  received  that  sum  as  executor,  and 
not  as  ageut  or  trustee ;  and  consequently,  that  he 
was  entitled  to  have  the  accounts  taken  generally, 
and  that  a  legal  representative  in  this  country  was 
necessary.  Bimd  v.  Grakam,  11  Law  J.  Rep.  (n.8.) 
Cb.  306 ;  1  Hare,  482. 

Sp^al  direction  given  in  a  decree  for  an  account, 
that  ii  the  Master  should  be  unable  to  take  such 
aecount,  by  reason  of  the  non- production  of  the 
books  of  accounts  or  other  circumstances,  he  should 
ascertain  such  circumstances,  and  report  thereon. 

Difficulty  in  making  a  decree  against  parties  de- 
pending on  the  result  of  accounts,  which  could  not 
be  satisfactorily  taken  in  consequence  of  the  loss 
of  the  books  of  account.    Rowley  v.  Adame,  7  Bea. 

Decree  for  taking  accounts  contingent  upon  a 
preliminary  finding  as  to  the  value  of  the  estate. 
Beeve  v.  the  Attorney  General^  3  Hare,  193. 

As  to  the  rule  of  the  Court  in  requiring  the  ac- 
counts of  the  estate  to  be  taken  before  deciding  on 
the  construction  of  a  will.  Gaekell  v.  Nolmee,  3 
Hare,  438. 

Although  the  bill  brought  by  the  executor  stated 
that  the  oebts,  funeral  and  testamentary  expenses, 
and  legacies  of  the  testatrix  had  been  paid,  and  the 
residue  specifically  appropriated  to  answer  the  trusts 
of  the  will,  and  merely  sought  the  direction  of  the 
Court  as  to  the  class  of  persons  entitled  to  take 
under  such  trusts,  the  Court  would  not  decide  the 
question  of  construction  until  the  accounts  of  the 
estate  had  been  taken,  unless  it  should  appear  that 
all  the  class  entitled  to  take  were  parties  to  the  suit, 
and  competent  to  bind  themselves,  and  those  parties 


should  waive  the  accounts  of  the  estate,  and  accept 
the  same  at  a  given  amount,  and  the  personal 
representatives  should  admit  assets  for  all  purposes, 
upon  which  consent  and  admissions  a  decree  might 
be  made,  finally  disposing  of  the  estate,  but  saving 
the  rights  of  creditors.  Say  v.  Creed,  3  Hare, 
465. 

The  Court  would  not  direct  an  account  to  be 
taken  with  annual  rests  where  no  special  case  for 
that  form  of  decree  had  been  made  on  the  pleadings. 
Neeeom  v.  darkton,  4  Hare,  97. 

A  testator  directed  his  real  estate  to  be  sold  by 
his  Jamaica  executors,  and  the  produce  remitted  to 
A  and  B,  his  English  executors.  B  and  C  were 
the  consignees  and  agents  of  the  testator,  and  of  his 
executors.  The  assets,  including  2,253/.,  part  of 
the  produce  of  the  real  estate,  were  remitted  from 
Jamaica  to  B  and  C  on  account  of  the  executors  in 
England,  and  the  amount  was  entered  to  the  credit 
of  the  estate  of  the  testator.  After  the  death  of  B, 
A  instituted  a  suit  for  an  account  of  the  receipts  of 
B  and  C,  on  account  of  the  personal  estate  of  the 
testator  since  his  death,  but  the  heir-at-law  was  not 
made  a  party.  The  bill  specified  the  item  of  2,253/L, 
which  the  answer  stated  to  be  the  produce  of  the 
real  estate.  The  decree  directed  an  account  of  the 
dealings  and  transactions  in  the  bill  mentioned,  and 
of  the  receipts  of  B  and  C  on  account  of  the  testa- 
tor's personal  estate  since  his  death,  and  the  Master, 
in  taking  the  aeconnts,  charged  C  with  the  2,253/. 
The  defendant  C  obtained  a  re- hearing  of  the  cause, 
and  excepted  to  the  report,  and  contended,  either  that 
the  decree  was  vrrong  in  authorizing  an  account  of 
the  real  estate  in  the  absence  of  the  heir,  or  that 
the  Master  had  been  wrong  in  including  this  item  ; 
but  the  Court  overruled  the  objection.  Prhtgle  v. 
Crookes,  7  Bea.  267. 

Under  a  decree  charging  an  executor  with  receipts, 
the  executor,  by  the  schedule  to  his  examination  in 
the  Master's  office,  admitted  the  receipt  of  a  certain 
sum  in  respect  of  rents  due  from  the  tenants  of  his 
testator,  after  the  deduction  of  certain  sums  due  by 
the  testator  to  them.  The  Master  charged  the 
executor  with  the  aggregate  amount  of  the  rent 
receivled  and  the  deductions : — Held,  that  on  proof 
by  the  executor  of  the  deductions  having  been 
allowed,  the  onus  lay  on  the  other  side  to  impeach 
the  propriety  of  the  allowance  of  such  deductions. 

Simble — A  receipt  by  an  executor  of  a  less  sum 
than  is  due,  and  an  allowance  of  certain  deductions 
on  account  of  a  debt  due  from  the  testator  to  the 
party,  is  equivalent  to  a  receipt  and  payment  bv  the 
executor.  Inge  v.  Kenny,  14  Law  J.  Rep.  (n.s.) 
Ch.  325 ;  4  Hare,  452. 

(X)  Refbrbngss. 
(a)  In  general,  and  Proceedings. 
[See  PRACTICB,  IN  EauiTY  (T),  Fry  v.  Maniell,^ 

A  further  answer,  if  not  referred  back  on  old 
exceptions  within  fourteen  days  after  it  is  put  in, 
is,  on  the  expiration  of  such  fourteen  days,  to  be 
deemed  sufficient.  Orders  of  8th  May  1846,  XVI. 
29,  14  Law  J.  Rep.  (n.8.)  Ch.  285;  7  Bea.  xxvii.; 
1  Ph.  Ixv. 

Inquiry  between  co-defendants.  Bde  v.  Knowles, 
2Y.&  Coll.  C.C.I  72. 

On  a  vendor's  bill  for  specific  performance,  the 
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court  will  not,  cither  under  the  old  practice  or  un- 
der the  5th  General  Order  of  9th  May  1839,  grant 
a  reference  as  to  title  before  the  hearing,  if  the  de- 
fendant resists  the  specific  performance  on  other 
grounds  than  that  of  title,  and  the  Court,  on  looking 
at  the  answer,  is  of  opinion  that  such  other  grounds 
are  not  merely  frivolous.  Boyet  y.  Liddell,  \  Y.  Bs 
Coll.  C.C.  183. 

The  defendant,  the  purchaser  of  a  public-house, 
insisted  that  time  was  of  the  essence  of  the  con.tract, 
and  that  the  abstract  had  not  been  delivered  within 
the  time  agreed  on.  A  reference  without  prejudice 
was  made  on  motion  as  to  the  title,  and  when  it 
was  first  shewn.     Poxhwe  v.  AmeoaUt  8  Bea.  496. 

Form  of  reference  under  the  act  S  &  4  Vict 
c  5.  and  of  the  subsequent  proceedings  thereon. 
Stanhope  v.  Stanhope,  8  Bea.  547. 

A  defendant  whose  answer  had  been  referred  on 
exceptions  for  insufficiency,  attended  a  warrant  be- 
fore one  of  the  Masters,  and  then  objected  that  the 
cause  was  referred  to  one  of  the  other  Masters,  but 
raised  no  other  objection.  He  afterwards  moved  to 
discharge  the  order,  referring  the  exceptions,  on  the 
ground  that  it  had  not  been  served  within  the  time 
allowed  by  the  Orders  of  the  Court: — Held,  that  he 
had  waived  this  objection  by  not  bringing  it  forward 
in  the  first  instance.  Hunter  v.  Capron,  12  Law  J. 
Rep.  (n.s.)  Ch.  142. 

Form  of  the  reference  to  inquire  whether  it  is 
proper  to  cut  timber  during  the  continuance  of  the 
estate  of  a  tenant  for  life  of  the  lands,  impeachable 
of  waste.     ToUemache  v.  ToUemaehe,  1  Hare,  456. 

After  several  references  to  the  Master,  and  after 
the  cause  had  been  argued  and  judgment  given  on 
further  directions,  the  Court  refused  to  stay  the 
distribution  of  the  fund,  and  direct  a  further  refer- 
ence with  respect  to  a  new  case  as  against  certain 
creditors,  which  case  it  did  not  appear  that  the  par- 
ties might  not  have  previously  brought  forward, 
and  which  was  not  proved  by  the  evidence  adduced. 
Philips  V.  Philips,  3  Hare,  301. 

On  the  reference  of  an  answer  for  insufficiency, 
if  the  Master's  report  be  not  made  within  a  fort- 
night, and  the  Master  does  not  within  that  time 
certify  that  he  enlarged  the  time  for  making  the 
report,  the  report  afterwards  made  on  the  same 
reference  will,  under  the  12th  General  Order  of 
1828.  be  irregular. 

It  is  not  material  whether  the  certificate  of  en- 
largement of  time  be  filed  or  not,  semble,  Kaye  v. 
Wall,  4  Hare,  288. 

The  reference  to  compute  interest,  under  the  46th 
Order  of  August  1841,  on  debts  not  by  law  carrying 
interest,  may  be  made  on  further  directions,  although 
not  made  at  the  hearing.  FUntqf  v.  Haynes,  4  Hare, 
809. 

Upon  a  reference  to  the  Master  to  inquire  as  to 
the  title  to  compensation  for  damage  done  to  lands, 
the  Master  ought  regularly  to  inquire  whether  the 
damage  was  temporary  or  permanent.  Cator  v.  the 
Croydon  Canal  Company,  4  Y.  &  C.  405. 

The  six  days  allowed  by  the  5th  of  the  General 
Orders  of  1828,  for  the  reference  of  exceptions  to 
answers  for  insufficiency,  must  be  reckoned  from 
the  expiration  of  the  eighth  day  from  the  delivery 
of  the  exceptions.  The  excepUons.must  be  referred 
within  fourteen  days.  Daltcn  v.  Hayter,  14  Law  J. 
Bep.  (n.8.)  Ch.  32. 


(b)  Iw^iertinenee  and  ScaadaL 

[Phipps  V.  Henderson,  4  Law  J.  Dig.  506;  10 Sim. 
634.] 

Exceptions  for  scandal  or  impertinence  are  to  be 
filed  with  the  clerk  of  records  and  writs  in  whose 
division  the  cause  may  be.  Orders  of  26th  Oetober 
1842,  v.,  12  Law  J.  Rep.  (n.8.)  Ch.  1  ;  3  Bea.  In.; 
1  Ph.  xxii. 

There  is  to  be  no  reference  for  impertinence,  no- 
less  exceptions  in  writing  are  taken  and  sgned  hf 
counsel. 

Exceptions  for  scandal,  &c  are  to  be  referral 
within  six  days  or  be  considered  as  abandoned 
Orders  of  5th  of  May  1845,  XXXVIII.,  XXXIX, 
14  Law  J,  Rep.  (n.s.)  Ch.  288;  7  Bea.  xxxix.;  1 
Ph.  Ixxxiv. 

The  scandal  or  imperUnence  is  to  be  expaiigvd 
from  the  pleading,  or  other  matter  reported  to  be 
scandalous  or  impertinent,  within  four  days  froo 
the  filing  of  the  report  Same  Orders,  XLL,  14  Lav 
J.  Rep.  (n.s.)  Ch.  289;  7  Bea.  xl.;  1  Ph.  Ixxxr. 

An  order  to  refer  for  scandal  and  impertioence 
muBt  be  obtained  within  six  days  after  filing  ex* 
ceptions,  or  they  will  be  considered  abandoned,  and 
the  exceptant  liable  to  the  costs. 

The  Master's  report  on  the  exceptions  most  be 
obtained  within  fourteen  days  (or  any  further  tine 
allowed  by  him)  from  the  date  of  the  order  of 
reference,  subject  to  the  same  penalties  in  case  of 
default  Same  Orders,  XVI.,  6,  7,  14  Law  J.  Rep. 
(n.s.)  Ch.  283 ;  7  Bea.  xxi. ;  1  Ph.  Ixv. 

A  stranger  to  a  cause  cannot,  as  of  course,  exc^ 
to  and  refer  a  pleading  alleged  to  be  scandakHB  ai 
to  him,  and  impertinent  as  between  the  parties;  bat 
he  may  be  authorized  so  to  do  upon  making  a 
special  application  to  the  Court  fVilttanu  v.  Dmghi, 
5  Bea.  82. 

Reference  for  scandal  and  impertinence,  on  the 
joint  petition  of  plaintifi*  and  of  his  solicitor,  the 
pleading  being  scandalous  as  to  the  latter.    ^ 

Solicitor  having  inserted  scandalous  matter  in  an 
answer,  and  put  counsePs  name  thereto  without 
authority,  committed  and  ordered  to  pay  coiti. 
mUiamt  v.  Douglas,  5  Bea.  88. 

The  plaintiff  was  ordered  to  pay  aome  costs  lo 
the  defendant,  and,  on  the  other  hand,  the  defen> 
dant  was  ordered  to  pay  other  costs  to  tiie  plaintiC 
The  plaintiff  being  in  contempt  for  non-payment  of 
the  costs,  moved  that  the  costs  might  be  set  off:— 
Held,  that  it  was  competent  for  the  plaintiff,  though 
in  contempt,  to  refer  for  scandal  and  impertinesce  an 
affidavit  filed  on  the  part  of  the  defendant  in  oppo- 
sition to  the  motion.     CtUtell  v.  SasnonSy  5  Bea.  396L 

In  computing  the  time  (six  days)  within  whieha 
defendant  is  allowed  to  obtain  an  order  to  T§§a  a 
bill  for  impertinence,  the  long  vacation  is  not  to  be 
excepted.  Sloggett  v.  Sord,  12  Law  J.  Rep.  (ha) 
Ch.  16 ;  5  Bea.  378. 

(c)  Report. 

[Empringham  v.  Short,  4  Law  J.  Dig.  506;  H 
Sim.  78.  Livesey  v.  Livesey,  4  Law  J.  Dig.  SOS; 
10  Sim.  831.] 

Affidavits,  &c.  are  not  to  be  recited  in  Master's 
Report,  hut  to  be  referred  to  and  identified.  Qrdeit 
of  26th  August  1841,  XLVIII^  10  Law  J.  Biqk 
(n.s.)  Ch.  413  ;  3  Bea.  xxvi.;  Cr.  &  P.  881. 
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The  Maatei'B  report  on  insufficiency  of  answer 
is  to  be  obtained  within  fourteen  days  from  the  date 
of  the  order  of  reference  or  such  further  time  as 
the  Master  shall  allow,  or  else  the  answer,  on  the 
ezpiratioB  of  such  time,  is  to  be  deemed  sufficient 

Where  exceptions  to  a  defsudanf  s  answer  for 
inMiffieiency  are  shewn  as  cause  against  dissoWing 
mn  injunction,  the  Master's  report  thereon  is  to  be 
obtained  within  four  days  after  the  date  of  the  order 
to  refer  them,  or  else  the  injunction  is  dissolved. 
Orders  of  8th  May  1846,  XVI.,  37,  28,  U  Law  J. 
Bep.  (M.8.)  Ch.  286;  7  Bea.  xxvii;  1  Ph.  Ixy. 

The  Master's  report  upon  a  reference  for  scandal 
or  impertinence  is  to  be  obtained  within  fourteen 
days  fivm  the  date  of  the  order,  or  the  exceptions 
will  be  considered  as  abandoned.  Same  Orders, 
XL.,  14  Law  J.  Rep.  (k.8.)  Ch.  288 ;  7  Bca.  xli ; 
1  Ph.  IXXXY. 

Discussion  as  to  the  oonelnsiYeness  of  the  dates 
contained  in  the  schedule  of  accounts  annexed  to  a 
Master's  report  CampbeU  y.  CtmpbeU,  3  Y.  &  Coll. 
C.C.  607. 

Under  the  48tfa  Order  of  August  1841,  it  is  not 
sufficient  for  the  Master  to  gire  a  short  description 
of  the  documents  laid  before  him,  and  then  to  stats 
his  finding ;  but  he  ought  to  mention  on  which  of 
those  doounsents  he  proceeded,  and  to  shew  what 
were  the  contents  thereof  from  which  he  drew  his 
condusion,  and  then  to  state  his  finding.  JU  Grmit, 
to  8im.  67S. 

The  Master  baring  made  his  report  upon  certain 
eridence  produced,  and  the  Court  liaving  decided 
that  the  Master  is  wrong,  those  who  rely  on  (be 
report  are  considered  by  the  Court  as  entitled  to  a 
feferenoe,  in  order,  that  they  may  have  further  evi- 
denoe  brought  forward  than  that  which  has  satisfied 
die  Master.  Daubeu^  y.  CogAten,  11  Law  J.  Rep. 
(N.a.)Ch.  177;  12  Sim.  607. 

The  Msster  having  made  a  report  in  fovour  of  the 
plaintiflB,  exceptions  were  taken  to  such  report, 
which  were  sllowed.  An  spplication  wss  made  for 
n  referenee,  that  Uie  costs  of  those  proceedings  and 
of  that  application  might  be  taxed  and  paid  by  the 
plaintiff  to  the  defendant  Rcforence  ordered  in 
die  terms  of  the  notice  of  motion.  Stridckmd  ▼. 
Striekkmd,  11  Law  J.  Rep.  (v.b.)  Ch.  198;  12  Sim. 
4o4. 

Two  suits  haying  been  instituted  on  behalf  of  the 
same  infont  pUuntiA,  it  was  reforred  to  the  Master 
to  inquire  and  state  whether  the  bills  were  for  the 
same  matters,  and,  if  so,  which  of  the  suits  it  would 
be  most  for  the  benefit  of  the  infoBte  to  proseeute ; 
but  the  order  did  not  give  the  Master  liberty  to 
state  special  circnmstancea.  The  Master  reported 
that  die  two  bills  were,  substantially,  for  the  same 
matftsca,  and  that  it  wo«ld  be  moot  for  the  benefit 
of  the  infoBts  to  prosecute  the  first  suit ;  but  that, 
MM  the  8«Be  person  wss  soUdtor  both  for  the  next 
friend  sad  for  the  defendants  in  that  suit,  he  wss 
of  opinion  that  some  other  solicitor  should  be  ap- 
pointed fos  the  plaintififs,  and  that  part  of  the  funds 
in  the  eanse,  wnich  were  then  in  s  country  bank, 
^onld  be  brought  into  coort: — Held,  that  the 
Master  had  given  a  qualified  answer  to  the  question 
referred  to  him,  and  added  snggesdons  which  he 
was  not  at  liberty  to  make ;  and,  therefore,  it  was 
refoflcred  back  to  ixim  to  review  his  report  Gandtr- 
tm  V.  Qmdtn^f  18  Sim.  182. 

DroRST,  1840—1846. 


Jlie  Msster's  report  had  been  confirmed,  and 
neither  objection  nor  exception  had  been  taken 
thereto.  The  cause  came  on  for  further  directions, 
when  the  Court,  from  the  facts  stated  in  the  report, 
entertaining  great  doubt  as  to  the  oonrectoess  of  the 
Msster's  finding,  declined  to  act  upon  it,  though  it 
refused  then  to  alter  it    Oregory  v.  fFstf,  2  Bea.  641 . 

A  question  arose  as  to  Uie  right  of  the  parties 
under  a  Scotch  setderaent  The  Court  referred  it  to 
the  Master  to  inquire  as  to  its  constmcdon  accord- 
ing  to  the  law  of  Scotland.  The  Master  made  his 
report,  founded  on  the  opinion  of  Scotch  advocates, 
and  the  cause  coming  on,  the  Court  acted  thereon, 
and  ordered  accordingly.  WWiamt  v.  WWiamt  8 
Bea.  647. 

A  reference  was  made  to  the  Master  as  to  a  part- 
nership  and  several  other  matters,  and  the  parties 
were  to  produce  all  papers,  &c.  relating  thereto. 
The  defendant  was  called  on  by  the  Master  to  pro- 
duce the  papers  relating  to  die  partnership,  and 
having  made  defoult,  the  Master  certified  that  he 
had  been  summoned  to  produce  all  the  papers  re< 
lating  to  the  matters  in  question,  and  had  not  pro- 
duced  any.  The  certificate  was  ordered  to  be  tsken 
off  the  file  for  irregularity,  and  a  four-day  order 
founded  thereon  was  disdiarged.  Stubbs  v.  MoU- 
netu:,  4  Bea.  646. 

Where  the  draft  report  has  been  varied  on  the 
consideration  of  objeetiens  disposed  of  after  the 
warrant  to  sign  is  attended,  it  is  competent  to  any 
party,  before  the  expiration  of  the  warrant,  to  sign 
the  report  on  the  objections,  to  carry  in  objections 
to  new  matter  introduced  into  the  draft,  or  to  any 
part  of  the  original  draft,  which  has  been  affected, 
to  the  prejudice  of  the  party,  by  any  alteration  made 
in  the  draft  by  way  of  addition  or  omission.  Richard' 
torn  V.  HcrtoMf  6  Bea.  87. 

The  plaintiff  obtaining  an  order  mti  to  confirm 
die  Master's  report,  and  neglecting  to  make  it  abeo> 
lute,  the  Court,  on  the  application  of  the  defendant, 
made  the  order  absolute.  Roberts  v.  WUtiamt,  13 
Law  J.  Rep.  (M.S.)  Ch.  266;  2  Hare,  161. 

Where  die  parties  to  several  suits,  instituted  by 
creditors  and  legatees,  in  which  one  decree  has 
been  made,  are  numerous,  the  Court  will,  on  the 
petition  of  the  heir-at-law,  make  an  order  confirming 
the  Master's  report,  although  the  petition  has  been 
served  only  on  the  executor  of  the  testator  and  the 
plaintiff  in  the  first  suit,  it  being  stated  on  the  peti- 
tion and  verified  by  affidavit,  that  the  assets,  in- 
cluding the  descended  estates,  were  aufficient  to  pay 
all  the  testator's  debts,  and  the  legacies  given  by  his 
wilL  Loekkart  v.  Hardtf,  18  Law  J.  Rep.  <if.s.)  Ch. 
60;  6  Bea. 267. 

(Y)    EXCBPTIOMS. 

(a)  IngMUtraL 

No  order  is  to  be  made  for  leave  to  file  exceptions 
mme  pro  tune.  Orders  of  8th  of  May  1846,  XVII., 
14  Law  J.  Rep.  (n.s.)  Ch.  286 ;  7  Bea.  xxxiL 

A  defendant  filed  a  set  of  exceptions  to  the  plain, 
tififs  bill  for  impertinence,  but  did  not,  within  six 
days,  obtain  any  order  of  reference  to  the  Master. 
Tlie  defendant,after  theexpintion  of  the  six  days,  filed 
another  set  of  exceptions,  and  obtained  the  correct 
order  of  referenoej — Held,  that  the  second  set  of 
exceptions  was  irregular.  Stoke  v.  Fmcent,  14  Law 
J.  Rep.  (N.s.)Ch.881. 

4M 
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Two  tereral  exceptions  were  taken  to  the  Master's 
report,  and  in  support  thereof  five  specific  groands 
were  teriatim  assigned  and  enumerated  at  Uie  foot 
of  the  exceptions : — Held,  that  the  exoeptions  were 
sufficient  RuntUU  y.  Lord  Rivers,  11  Law  J.  Rep. 
(n.8.)  Ch.  27. 

Notice  of  exceptions  was  not  given  until  a  day  too 
late,  and  was  intituled  wrongly.  The  Court  relieved 
the  party  from  the  effects  of  irregpilarity  on  payment 
of  costs.     Braditoek  v.  Whatley,  6  Bea.  6 1. 

An  appeal  from  the  Master  to  the  Court,  relative 
to  the  production  of  deeds  before  the  Master,  must 
be  made  by  way  of  exception,  and  not  by  way  of 
motion,  and  the  Court  will  direct  the  Master  to 
certify  upon  this  point  in  such  form  as  to  allow  of 
exceptions  being  taken  to  his  certificate.  Toulmm  v. 
Ccpe/bfiif,  3Y.&C.  382. 

(6)  Bill. 

On  the  19th  of  March  an  order  was  obtained  by 
the  plaintiff  to  amend  his  bill ;  the  plaintiff  under- 
taking to  amend  the  defendant's  office  copy,  and  not 
requiring  any  further  answer.  The  bill  was  amended 
on  the  2lst  of  March,  and  on  that  day  the  plaintiff 
gave  notice  to  the  defendant  to  leave  his  office  copy 
bill  to  be  amended ;  the  office  copy  bill  was  left  for 
amendment  on  the  22nd  of  March,  and  on  the  28rd 
of  that  month  it  was  taken  away  by  the  defendant 
duly  amended;  notice  was  on  the  2 1st  given  by  the 
plamtiff  to  the  defendant  that,  at  the  expiration  of 
eight  days  from  that  date,  the  plaintiff  would  file 
a  replication ;  the  defendant  obtained  no  order  or 
warrant  for  time  to  answer,  and  on  the  30th  of 
March  a  replication  was  filed,  of  which  notice  was 
on  that  day  given  to  the  defendant  On  the  2rd  of 
April  the  defendant  was  served  with  a  subpoena  to 
rejoin,  and  on  the  11th  of  April  the  defendant  filed 
an  exception  for  impertinence  to  the  amended  bill : 
— Held,  that  the  exception  was  irregularly  filed,  and 
that  the  eight  days  mentioned  in  the  14th  Order  of 
December  1833,  were  to  be  considered  as  one  day 
inclusive  and  the  other  day  exclusive.  Oruhh  v. 
Perry,  13  Law  J.  Rep.  (n.b.)  Ch.  818 ;  7  Bea.  37£i. 

(c)  Antwert, 

[Lane  v.  Paul,  4  Law  J.  Dig.  607 ;  8  Bea.  66.] 

The  pluntiff  must  except  to  the  answer  for  in- 
sufficiency within  six  weeks  after  it  is  filed,  or  it  will 
be  deemed  sufficient  Orders  of  8th  of  May  1846, 
XVI.  22,  14  Law  J.  Rep.  (h.8.)  Ch.  285;  7  Bea. 
xxvi.  {  1  Ph.  IxT. 

If  a  defendant  desire  to  submit  to  the  exceptions 
to  his  answer,  he  must  do  so  within  eight  days  after 
the  exceptions  are  filed.    Ibid.  XVI.  23. 

Exceptions  to  answer  for  insufficiency  are  not  to 
be  referred  before  the  expiration  of  eight  days  from 
the  time  when  they  were  filed,  unless  where  the 
plaintiff  is  required  to  refer  in  four  days,  pursuant 
to  article  21.  of  this  Order ;  but  the^  must  be  refer- 
red within  fourteen  days  from  the  time  of  filing,  or 
the  answer  will  be  deemed  sufficient  Ibid.  XVI. 
25,26. 

A  defendant,  who  was  in  contempt  for  want  of 
answer,  put  in  his  answer,  but  did  not  pay  the  costs 
o(  the  contempt  till  several  days  afterwards : — Held, 
that  the  two  months  for  excepting  to  the  answer  were 
to  bt  computed  from  the  day  on  which  the  answer 


was  filed.     Nickim  v.  Paiieu,  10  Law  J.  Rep.  (xx) 
Ch.288;  4  Bea.  126. 

On  a  reference  of  exceptions  for  insoSiciencv  of 
an  answer  to  an  amended  bill,  the  Master  is  boud 
to  look  at  the  original  record,  to  see  if  die  exeeptioiH 
relate  to  the  old  matter. 

Generally,  a  plaintiff  amending  after  aaiver 
cannot  excejk  as  to  any  matters  contained  io  tke 
original  bill ;  but,  "  upon  special  application,"  feafe 
may  be  given,  on  the  gonnd  of  mistake — Glaetktgtm 
V.  fhwttiies,  2  Russ.  458 ;  or  that  an  entirely  iwv 
case  is  made  by  amendment — Matarred*  v.  ifstrlnC, 
8  Madd.  ^^ ;  amending  the  prayer  by  adung  specilic 
relief,  which  would  have  been  eovered  by  the  gefi»- 
ral  relief  prayed  in  the  original  bill,  will  not  briag 
the  case  within  the  exceptions  of  the  rule.  Zlw- 
eomhe  v.  Daieie,  11  Law  J.  Rep.  (h.s.)  Ch.  17; 
1  Hare,  184. 

Exceptions  to  an  answer  for  insufficiency  ooglit 
to  set  forth  the  title  of  the  bill  to  which  the  assifer 
purports  to  be  an  answer.  Liict^ld  v.  Be^  U 
Law  J.  Rep.  (n.8.)  Ch.  88 ;  5  Bea.  513. 

Exceptions  are  now  matters  of  record.    Ibid. 

A  bill  interrogated  to  aU  the  statements  sod 
charges  except  one,  and  the  defendant  htriag 
omitted  to  answer  it,  the  plaintiff  excepted;  bet  n 
his  exception  he  set  forth  the  statement  ahortlTssd 
in  the  form  of  a  question : — Held,  that  the  stsle- 
ments,  being  material,  ought  to  have  been  answned, 
and  that  the  exception  was  sufficient,  as  it  piaisiT 
pointed  out  the  passsge  to  which  it  applied.  NW- 
rqfe  V.  Daniel,  10  Sim.  243. 

Under  the  74th  Order  of  April  1828,  the  Mssler 
does  not,  on  the  ground  of  immateriality,  overrale 
exceptions  for  insufficiency,  imless  it  is  clear  thst 
the  question  cannot  be  materiaL  If  Ae  matttiality 
be  doubtful,  the  case  is  not  within  the  Order.  2^ 
ping  V.  Clarke,  2  Hare,  888. 

After  exceptions  for  insufficiency  overmled,  vsdcr 
the  38th  Order,  and  an  answer  put  in  to  an  smfadfd 
bill,  motion  for  leave  to  except  to  the  answer,  not- 
withstanding the  former  order  on  the  exeepcioaf, 
refused.    Kaye  v.  WaU,  4  Hare,  128. 

A  defendant  stated  by  his  answer,  thst  he  had  is 
his  possession  as  depositary,  certain  boxes  bdosf* 
ing  to  another  defendant,  containing  dc 
&c.,  which  might  relate  to  the  matters  in  qi 
in  the  suit,  but  he  was  not  acquainted  with  the  par- 
port  of  any  of  them,  and  he  did  not  set  oat  sny 
schedule  of  those  documents : — Held,  that  excep- 
tions to  the  answer  for  insufficiency  ooald  not  W 
sustained.  Forwum  t.  Neviil,  14  Law  J.  Rep.  ( va) 
Ch.  83. 

{d)  Reports  and  Certificates, 

Where  scandal  and  impertinence  are  leportBd, 
exceptions  to  the  report  may  be  filed,  and  set  doea 
within  four  days  from  the  time  when  the  report  «■ 
filed.  If  this  be  neglected,  the  same  time  is  allowed 
for  excepting,  where  the  Master  reports  that  tke 
pleadings,  8(e.  referred,  are  not  scandalous.  Ordeit 
of  8th  of  May  1845,  XVI.  8,  9,  14  Law  J.  Rep- 
(n.8.)  Ch.  284;  7  Bea.  xxii. ;  1  Ph.  Ixv. 

Where  the  Master  reports  part  of  an  answer  to  be 
impertinent,  and  other  part  not  impertineBt,  sad 
the  plaintiff  takes  the  usual  proceedings  to  ofoafe 
the  part  found  impertinent,  he  cannot  aftemidi, 
¥rithont  the  special  leave  of  the  Cooft,  file  ezcep- 
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lions  to  that  part  of  the  report  which  finds  a  portion 
of  the  answer  not  impertinent.  Holmes  ▼.  Corpora- 
lion  of  Armndel^  10  Law  J.  Rep.  (M.S.)  Ch.  80; 
3  Bea.  303. 

A  B,  a  stranger  to  the  canse,  obtained  on  peti- 
tion an  order  of  reference,  and  the  Master  made  his 
report: — Held,  that  the  report,  which  required  con- 
firmation to  give  it  eflbst,  conld  not  be  excepted  to 
by  a  petition  in  the  nature  of  exceptions,  unless 
objections  had  been  carried  in  to  the  draft  report 
Oitey  ▼.  Pemoam,  11  Law  J.  Rep.  (N.8.)  Ch.  327 ; 
1  Hare,  322. 

Where  a  warrant  to  sign  a  report  has  been  served, 
a  party  Fho  is  dissatisfied  with  the  report  may  take 
in  objections  to  it,  until  the  Master  has  actually 
•igned  it,  alibongh  the  time  for  the  return  of  the 
warrant  has  expired.  Bazalgette  y.  Kirhwt  1 2  Law 
J.  Rep.  (N.S.)  Ch.  435. 

Leave  pven,  under  the  circumstances,  to  except 
to  a  report,  although  the  party  had  not  carried  in 
objections  to  it     Wood  v.  Lambirth,  9  Sim.  195. 

Plaintiff  served  defendant  with  an  order,  confirm- 
ing a  report  mm,  and,  on  the  eighth  day  after,  ex- 
clusive of  the  day  of  service,  he  applied  for  the 
icgistrar's  certificate  of  no  cause  shewn,  but  which 
the  registrar  declined  to  give  without  ihe  produc- 
tion of  coonsers  brief  on  a  motion  to  make  the 
order  absolute,  which  (it  was  said)  could  not  be 
made  until  the  then  next  seaL  On  the  ninth  day 
the  defendant  filed  exceptions  to  the  report : — Held, 
that  the  exceptions  were  regularly  filed.  PUntketi 
V.  LewtM,  12  Sim.  279. 

A  party  having  obtained  and  served  the  order 
nm  to  confirm  the  Master's  report,  may  afterwards 
file  exceptions  thereto ;  and  the  time  within  which 
this  may  be  done,  is  unlimited,  until  the  order  to 
confirm  absolute  is  made ;  but  it  may  be  limited  by 
an  order  nisi  obtained  by  any  other  party,  on  the 
neglect  of  die  party  having  the  carriage  of  the 
report     Biekardsom  v.  Hortan^  6  Bea.  87. 

Where  the  draft  report  is  altered,  upoo  objec- 
tions carried  in  after  the  warrant  to  sign,  new 
objections  may  afterwards  be  carried  in ;  and  excep- 
tions founded  thereon  are  regular.     Ibid. 

When  the  Master  has  omitted  to  report  upon  one 
of  the  questions  referred  to  him,  it  is  irregular  to 
present  a  petition,  praying  a  declaration  upon  that 
qneation.  The  right  course  is  to  except  to  the 
Master's  report.  An  order  upon  a  petition  may 
be  a  proper  mode  of  supplying  any  omission  in  the 
directions  which  the  decree  has  given  to  the  Master, 
but  it  cannot  be  the  proper  mode  of  supplying  any 
defect,  or  correcting  any  error  in  the  report  Winter 
V.  Innes,  4  M.  &  Cr.  101. 

A  defendant,  notwithstanding  he  is  in  contempt 
for  non-payment  of  costs,  may  file  and  set  down 
exceptions  to  the  Master's  report  in  the  cause,  such 
proceedings  being  purely  mattera  of  defence.  Afor- 
rieom  v.  Morrison,  14  Law  J.  Rep.  (n.8.)  Ch.  40. 

Exceptions  to  the  Master's  report,  ought  to  fol- 
low in  form,  as  well  as  in  substance,  the  objections 
carried  in  before  the  Master.  Upwards  of  thirty 
separate  objections  were  taken  to  the  draft  report,  in 
respect  of  the  same  number  of  items  allowed  in  an 
account:  one  exception,  including  all  the  objections, 
waa  taken  to  the  report,  for  that  the  Master  ought 
to  have  disallowed  the  .same  items,  or  some,  or  one 
of  them:— Held,  that  this  was  informal,  for  the 


exceptsnt  requiring  the  judgment  of  the  Court  on 
every  item,  the  exceptions  should  have  been  in  the 
same  form  as  the  objections,  and,  thereby,  have 
called  for  such  judgment ;  that  this  exception  must 
be  allowed,  if  it  should  be  found  that  any  item 
ought  to  have  been  disallowed ;  but  that,  notwith- 
standing the  informality,  the  Court  might,  if  it 
thought  fit,  hear  the  exception  upon  all  the  items, 
and  make  a  special  declaration  as  to  any  or  all 
which  had  been  improperly  allowed.  Bailard  v. 
White,  2  Hare,  158. 

Report  of  the  Master  that  he  had  not  thought  fit 
to  allow  certain  charges  or  payments  without  the 
direction  of  the  Court: — Held,  to  leave  the  pro- 
priety of  the  allowance  open,  and  not  to  render  ex- 
ceptions necessary  in  order  to  raise  the  question. 
Johnson  v.  Child,  4  Hare,  90. 

(e)  Notices, 

Notice  is  to  be  given  to  the  other  side  of  entering 
appearance  and  filing  exceptions,  or  other  proceed- 
ings, and  of  the  examination  of  vritnesses.  Orden 
of  26th  October  1842,  XXIIL,  XXIV.,  XXVL,  12 
Law  J.  Rep.  (m.s.)  Ch.  4;  3  Bea.  Ixi.,  1  Ph.  xxxi. 

(Z)  Sales  by  the  Court. 

[Harding  v.  Harding,  4  Law  J.  Dig.  508 ;  4  M.  & 
Cr.  514.  StikoeU  v.  MeUersh,  4  Law  J.  Dig.  508; 
4  M.  &  Cr.  581.  SiiUneU  v.  Mellersh,  4  Law  J. 
Dig.  508;  10  Sim.  367.] 

A  plaintiff  may  obtain  the  order  absolute  to  con- 
firm a  sale  under  the  Court,  though  the  order  nisi 
has  been  obtained  by  the  purchaser,  but  the  appli- 
cation was,  in  this  case,  refused,  on  the  ground  of 
there  having  been  great  laches  on  the  part  of  the 
plaintiff    LidheUer  v.  Smith,  5  Bea.  377. 

(AA)  Payment  into  Court. 

Circumstances  under  which  motion  for  psjrment 
of  money  into  court  reftised.  Faulkener  v.  Daniel, 
10  Law  J.  Rep.  (m.8.)  Ch.  33. 

Whether  an  order  to  pay  money  into  court  to  the 
credit  of  a  cause  is  an  order  within  the  meaning  of 
the  1  &  2  Vict  c.  110.  s.  18 ;  and,  if  so,  whether  a 
taking  under  an  attachment  for  contempt  would, 
under  the  16th  section,  invalidate  a  charge  obtained 
under  the  13th  section.  WelU  v.  Gibhs,  10  Law  J. 
Rep.  (n.8.)  Ch.  97 ;  3  Bea.  399. 

R  H  mortgaged  leasehold  property  to  T  R,  in 
respect  of  which  a  policy  of  insurance  was  effected 
by  R  H  and  T  R,  in  their  joint  names,  and  in  their 
characten  of  mortgagor  and  mortgagee.  TR  paid 
the  premiums  due  in  respect  of  the  policy  which 
was  delivered  to  him,  and  retained  by  him.  R  H 
then  became  bankrupt,  and  his  assignees  induced 
the  insurance  company  who  granted  the  policy  to 
pay  to  them  the  value  of  the  property  insured  by 
the  company,  the  same  having  been  destroyed  by 
fire.  T  R  having  filed  a  bill  against  the  assignees 
of  R  H  to  have  &e  amount  received  by  them  from 
the  company  paid  in  satisfaction  of  his  mortgage 
security,  the  assignees,  by  their  answer,  questioned 
the  validity  of  T  R's  security,  on  the  ground  of  all 
dealings  and  transactions  connected  therewith  being 
founded  in  usury,  and  stated  that  T  R's  application 
for  leave  to  prove  his  debt,  and  for  sale  of  the  mort- 
gaged premises  had  been  refused  by  the  commis- 
sioner in  bankruptcy,  on  the  ground  of  usury :— 
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Held,  this  Court  not  being  bound  by  the  process  in 
bankruptcy,  that  the  money  received  by  the  assig- 
nees must  be  paid  into  court  Rogers  v.  Qraxtbn^f 
11  Law  J.  Aep.  (m.s.)  Ch.  329;  12  Sim.  £67. 

In  1812  the  executors  of  a  receiver  applied  to 
pass  his  acoonnts,  and  pay  in  the  balance,  this  was 
ordered,  but  payment  was  not  made.  In  1841  they 
were  ordered  to  pay  in  the  balance  without  interest, 
and  it  was  held  that  they  could  not  object  the  want 
of  assets.  Gurden  y.  Badcock,  12  Law  J.  B«p. 
(N.8.)  Ch.  62 ;  6  fiea.  157. 

In  a  case,  where  one  of  three  trustees,  by  his 
answer,  admitted  a  particular  sum  of  stock  to  be 
standing  in  the  names  of  the  three,  but  the  other 
two  trustees  merely  admitted  that  a  large  sum  of 
Btock  was  standing  in  the  names  of  the  three  trus- 
tees ;  the  Court  refused  to  make  an  order  for  transfer 
of  the  stock  into  court,  the  same  not  being  in  danger, 
and  no  special  circumstances  alleged. 

Affidavits  not  receivable  in  support  of  such  an 
application.  BoMcketU  v.  Power,  14  Law  J.  Rep. 
(n.s.)  Ch.  63. 

The  Court  will  not  order  money  into  court  if  the 
title  of  the  party  applying  is  at  all  doubtful.  Nei- 
ther will  it  order  a  fund  standing  to  the  credit  of  a 
cause  between  A  and  B  to  be  transferred  to  the  joint 
credit  of  that  and  of  another  cause,  in  which  it  is 
claimed  by  C  adversely  to  both  A  and  B,  unless  C 
has  a  perfectly  clear  title  to  the  fund.  St,  Victor  v. 
VevereuXt  13  Sim.  641. 

An  executor  and  trustee,  who  had  lent  trust 
money  on  unsurrendered  copyholds,  a  deposit  of 
a  lease,  and  a  bond,  ordered,  on  motion,  to  pay  the 
amount  into  court    Myatt  v.  Sharratt,  3  Bea.  498. 

In  a  suit  against  trustees  for  a  breach  of  trust, 
one  of  them  admitted  that  the  funds  had  been  sold 
out  by  means  of  a  power  of  attorney,  executed  by 
him  for  the  purpose,  as  he  states,  of  investing  it 
on  more  advantageous  securities ;  he  stated  that  he 
was  not  concerned  in  the  receipt  of  the  produce, 
but  he  had  been  informed  that  it  had  been  received 
by  his  CO- trustee,  or  by  J  M  or  by  his  permission. 
Ihe  settlements  contained  a  power  to  vary  the 
investments :  —  Held,  that  there  was  not  in  the 
answer  a  sufficient  admission  to  justify  an  interlo- 
cutory order  on  this  trustee  for  payment  of  the 
money  into  court     Meyer  v.  Montriou,  4  Bea.  343. 

On  an  application  for  payment  of  money  into 
court,  it  was  objected  that  persons  having  an  inter- 
est were  not  before  the  court  The  order  was 
made  on  the  undertaking  of  the  plaintiff  to  make 
them  parties.     fFhitmarsh  v.  Robinsottt  4  Bea.  26. 

Administrator  ordered,  on  motion,  to  transfer  a 
sum  of  consols  into  court  upon  an  admission  in 
his  examination  before  the  Master,  that  he  had 
possessed  it  and  sold  it  out  after  the  bill  had  been 
iiled,  and  had  invested  it  in  other  securities,  which 
he  did  not  specify.    Hinde  v.  Blake,  4  Bea.  697. 

When  a  plaint^  claims  to  be  entitled,  in  a  par- 
ticular character,  to  a  fund  in  the  hands  of  a  trus- 
tee, and  the  trustee,  by  his  answer,  says  he  does 
not  know  whether  the  plaintiff  fills  that  character 
or  not,  the  plaintiff  cannot  have  the  fund  brought 
into  court  in  the  suit  Dublett  v.  Flint,  4  Ai.  & 
Cr.  602. 

The  right  of  a  plaintiff  to  have  money  in  the  de- 
fendant's hands  paid  into  court,  must  proceed  on 
admissions  in  the  anbwer  made  in  reference  to  an 


equity  raiaed  by  the  bill,  and  not  in  refercBee  to  ai 
independent  equity  staled  only  in  the  antwo; 
Frmuifoot  v.  Hume,  4  Boa.  476. 

A  trustee  admitted  he.  had  sold  out  trust  stack, 
but  he  stated  that  he  had  invested  the  prodnee  ia 
other  securities.  A  motion  was  made,  before  decree, 
that  he  might  re-purdiaae  the  stock  ami  tiaorferit 
into  court: — Held,  that  the  Court  could  mske  as 
such  order.     Pmtier  v.  Jaektom^  6  Bea.  424. 

Where  trust  money  appears  to  have  beea  ia- 
vested  on  an  improptf  security,  it  will,  ob  weflka, 
be  ordered  to  be  brought  into  court  witUn  a  girca 
time ;  but  if  the  ease  be  proper,  the  period  will  be 
extended  from  time  to  time,  to  enable  the  defendssl 
to  realize  the  security. 

Where  part  of  a  reaiduary  estate  has  been  ia* 
vested  on  an  improper  aecurity,  and  the  defeodaat 
has  an  interest  therein,  the  Court,  on  being  satis- 
fied that  there  is  no  existing  olaim  on  the  eitsie, 
sometimes  confines  the  amount  to  be  paid  inis 
court  to  the  share  of  the  plaintifi^ 

An  intestate  died  in  1826,  leaving  a  widow  sad 
two  in&nt  children.  The  widow  administered, 
and  in  1840  executed  a  deed,  which  stated  tkat 
the  assets  actually  realised  amounted  to  4,00(R,  of 
which  she  had  appropriated  to  hersdf  7(XN.,sadl 
that  the  remainder  had  been  invested  on  raort* 
gages,  which  were  specified.  In  her  answer  to  s 
bill  filed  by  one  of  the  children  in  1843,  shestsled 
that  this  was  wholly  erroneous,  that  the  rendse 
amounted  to  l,600L  only,  and  that  the  plaintiff  had 
received  390^  on  account  of  her  one-thiid.  The 
answer  stated  that  the  debts  had  been  paid,  bat  the 
statements  were  most  un8atisfiBM:toxy.  A  ssm  of 
7001,  appeared  to  have  been  lent  on  an  impropef 
security.  The  Court,  on  motion,  ordered  the  vlwle 
700L  to  be  brought  into  court  Score  v.  Ferd,7 
Bea.  333. 

An  executor  who  had  proved  the  will  in  Indis, 
and  in  his  answer  admitted  that,  after  payment  sf 
all  the  known  debts,  a  certain  bslance  of  ^< 
remained  in  his  hands,  subject  to  other  cl 
expenses,  the  amount  of  which  he  had  not 
tained,  and  that  he  had  invested  such  balance  ea 
personal  security  in  India,  —  ordered  to  pay  tke 
balance  into  court,  allowing  a  reasonable  som  Is 
be  retained  in  respect  of  the  suggested  dedactisni, 
by  a  day  which  would  afford  time  for  the  remittsBce 
of  the  fund  from  India.   Roy  v.  Gibbem,  4  Hsre^M. 

(BB)  Payment  out  of  Cou&t. 

Where,  by  any  order,  annual  payments  are  directed 
out  of  dividends,  &c.,  the  Accountant  Oenersl  is  ts 
draw  for  that  sum  minus  the  income  tax.  Order  «f 
8th  of  July  1842;  3  Bea.  xlv. 

The  Court  will  not  order  payment  out  of  eosit 
to  the  solicitor  of  a  legatee,  of  any  anm  cxeeedisf 
WL  Hawkins  v.  Jiodd,  11  Law  J.  Rep.  (n.s.)  Cb. 
97 ;  1  Haie,  146. 

A  sum  of  stock  standing  in  court  to  the  aoeoont 
of  A  B,  ordered  to  be  transferred  to  C  D,  the  fother 
and  administrator  of  A  B,  on  evidence  of  lelten 
from  abroad  to  C  D,  from  the  owner  of  the  vessel, 
and  his  clerk,  on  board  of  which  A  B  died,  and  ef 
a  foreign  newspaper,  announcing  A  B*s  death  en 
board  the  same  vessel,  and  also  on  evidence  of  re- 
ceipt and  identity  of  a  box  containing  a  flute  aad 
mathematical  instruments  from  abroad,  whiefa  hid 
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keeo  pnmi  to  A  B»  on  hk  quittiiig  this  oountry ; 
Bone  of  the  crew  of  the  vessel,  on  board  of  wUcb 
A  B  was  stated  to  have  died,  being  in  this  eonntry. 
£tiekmep  y.  Kmgkt,  13  Law  J.  Rep.  (11.8.)  Cb. 
101. 

The  Conri  will  not  make  any  other  than  the 
usual  order  for  the  payment  of  money  ezeeeding 
2001,  belonging  to  a  feme  covert,  out  of  conrt, 
although  the  amount  wUl  be  reduced  below  that 
sum,  after  payment  thereout  of  certain  costs,  to 
whieh  the  sum  is  liable.  /Immhm  y.  Dodd,  18  Law 
i.  Rep.  (a.s.)  Oh.  141. 

An  adminisCracion  suit  having  been  instituted  by 
the  several  persons  beneficially  interested  in  a  tes- 
tator's personal  estate  (one  of  whom  was  a  married 
womaB),  against  the  widow  of  the  testator,  who  was 
entitled  to  a  life  interest  therein,  and  the  executor, 
the  Court,  on  a  petition  presented  in  the  cause  by 
the  same  parties,  the  widow  and  executor  consent- 
ing thereto,  and  the  widow  having  previonaly  exe- 
cuted an  assignment  to  the  marricNi  woman  and  her 
husband,  of  her  life  interest  in  such  part  of  the  per- 
sonal estate  as  would  be  payable  on  her  death  to 
the  married  woman  or  her  husband  in  her  right,  de- 
clined to  order  any  part  of  the  funds  to  be  paid  to 
the  married  woman  or  her  husband  in  her  right 

Semhle — In  such  a  case  a  bill  is  necessary  to  en- 
able the  parties  to  carry  the  deed  of  assignment  into 
efieet.  Story  v.  Tonge,  13  Law  J.  Rep.  (n.s.)  Ch. 
192;  7  Bea.91. 

Idtmey  paid  out  of  court,  upon  motion,  under 
particular  circumstances.  In  re  BrowUeyf  18  Law 
J.  Rep.  (2I.S.)  Ch.  820. 

Disapproval  of  the  practice  of  advancing  money 
o^t  of  fbnds  in  court  to  enable  parties  to  try  an 
issue  directed  by  the  Court.  Johnston  v.  Todd,  3 
Bea.218. 

A,  B  &  C  being  entitled  to  a  sum  of  money  in 
the  Bank,  petitioned  that  it  might  be  paid,  not  to 
themselves,  but  to  their  banker.  An  order  was  made 
according  to  the  prayer.  In  r§  the  Warwick  and 
Leamington  Raikoay  Companpy  13  Sim.  81. 

A  conveyed  to  B  his  reversionary  interest  in  a 
fund  in  court,  and  B  obtained  a  stop  order.  When 
the  fund  fell  into  possession,  B  presented  a  petition 
for  payment  to  him.  On  the  bearing  of  the  peti- 
tion, A  insisted  that  the  purchase  was  invalid,  being 
a  purchase  of  a  reversionary  interest  at  an  under- 
value. The  Court  would  not  decide  the  point,  but 
proposed  to  retain  the  funds  in  conrt  for  a  limited 
time,  if  A  would  undertake  to  file  a  bill  to  set  aside 
the  conveyance ;  A  not  giving  the  undertaking,  the 
fund  was  paid  out  to  B.  Bethune  v.  Kennedu,  3  Bea. 
462. 

An  order  to  pay  a  sum  of  money  out  of  conrt 
should  be  obtained  by  petition,  and  not  on  motion. 
Garratt  v.  Niblock,  6  Bea.  148. 

A  fund  of  small  amount  was  paid  out  to  persons 
entitled,  subject  to  the  contingency  of  a  female  of 
advanced  age  having  after-born  eluldren,  upen  the 
undertaking  of  each  party  to  refund  in  case  of  that 
event  happening.  Brown  v.  Pringle,  14  Law  J. 
Rep.  (N.8.;  Ch.  121 ;  4  Hare,  124. 

Whether  an  executor,  upon  obtaining  an  injunc- 
tion to  restrain  a  creditor  from  suing  at  law,  is 
bound  to  pay  into  court  the  amount  of  assets  in  his 
bands,  ^n^rre.  Dawson  v.  Whalley,  10  Law  J.  Rep. 
(]i.t.)  Ch.  883. 


(CC)  Suitors  Fund. 

The  soilicitor  to  the  suitors'  fund  is  to  have  notice 
of  application  under  1  Will.  4.  c.  86.  fbr  the  dis- 
charge of  prisoners  in  contempt  and  for  payment 
of  coats  of  the  suitors'  ftmd,  and  also  of  proceedings 
before  the  Master  under  a  reference  as  to  the  po- 
verty of  such  prisoners.  Order  of  6th  December 
1844,  14  Law  J.  Rep.  (n.8.)  Ch.  127;  6  Bea.  xv.; 
I  Ph.  Iviii. 

Fees  heretofore  received  to  be  received  by  the 
clerk  of  inrolments  and  carried  to  the  fee  fund  ac- 
count Orders  of  26th  of  October  1842,  II.,  12  Law 
J.  Rep^  (N.S.)  Ch.  1 ;  8  Bea.li. ;  1  Ph.  xxxi. 

Fees  authorized  to  be  taken  by  officers  of  the 
Court  of  Chancery.  Same  Orders,  XXXII. ;  12  Law 
J.  Rep.  (H.8.)  Ch.  6 ;  8  Bea.  Ixiv. ;  1  Ph.  xxxiii. 

The  fees,  except  those  of  solicitors,  authorised  to 
be  received  by  the  above  order,  are  to  be  paid  into 
the  Bank  of  England  in  the  name  of  the  Accountant 
General  to  the  credit  of  the  *'  suitors'  fee  fund  ac- 
count"   Ibid.  Order  XXXIII. 

(DD)  Speeding  Cause. 

A  plaintifT  undertaking  to  speed  under  the  16th 
Order  of  1881,  is  not,  in  case  he  does  not  require  a 
commission,  bound  to  file  his  replication  within 
three  weeks  fipom  the  date  of  lua  undertaking. 
Darby  v.  SmaU,  12  Law  J.  Rep.  (v.s.)  Ch.  80;  1 
Hare,  490. 

(££)  Settisg  Down,  Advamcino,  and  Hearing 

Cause. 

[PoweU  V.  Calloway,  4  Law  J.  Dig.  510;  11  Sim. 
61.] 

Tbe  cause  may  be  set  down  for  argument  on  an 
objection  for  want  of  parties  taken  by  the  answer, 
and  in  default  of  plaintiff's  so  setting  it  down,  he 
will  not  be  entitled,  at  the  hearing,  to  amend  as  of 
course.  Orders  of  26th  August  1841,  XXXIX., 
10  Law  J.  Rep.  (N.s.)  Ch.  413 ;  3  Bea.  xxiii. ;  Cr. 
&  P.  379. 

If  the  objection  of  want  of  parties  is  first  taken  at 
the  hearing,  the  Court  may  make  a  decree  saving 
the  rights  of  absent  parties.     Ibid.     Order  XL. 

In  all  informations  or  bills  marked  under  the  1st 
Order  of  6th  May  1837,  with  the  words  "Lord 
Chancellor,"  the  plaintiff  shall  underneath  those 
words  write  the  title  of  one  of  the  three  Vice  Chan- 
cellors at  his  option,  and  the  cause  shall  thenceforth, 
unless  removed  by  some  special  order  of  the  Lord 
Chancellor,  be  attached  to  such  Vice  Chancellor's 
court.  Orders  of  11th  November  1841, 1.,  11  Law 
J.  Rep.  (n.s.)  Ch.  2;  3  Bea.  xxx.;  1  Ph.  ii. 

The  title  of  the  Vice  Chancellor,  to  whose  court 
any  cause  shall  be  attached,  shall  be  marked  in 
every  certificate  granted  under  the  2nd  Order  of 
6th  May  1837.    Ibid.  Order  II. 

Every  cause  already  heard  by  any  Vice  Chan- 
cellor since  the  first  day  of  Michaelmas  term  1841, 
shall  (subject  to  any  special  order  of  the  Lord 
Chancellor)  be  attached  to  the  court  of  the  Vice 
Chancellor  by  whom  the  same  has  been  heard; 
and  every  cause  in  the  Lord  Chancellor's  book  of 
causes  down  to  and  inclusive  of  Hodges  v.  Daly, 
shall  be  attached  to  the  court  of  the  Judge  to  whom 
the  same  is  appropriated  in  the  said  book.  Ibid. 
Order  III. 
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In  other  cases  (except  those  mentioned  in  Order 
III.)  now  in  the  Lord  Chancellor's  Court,  the 
plaintiff  may  hy  notice  select  the  Vice  Chancellor's 
Court  to  which  the  cause  is  to  he  attached.  In 
default  of  such  notice  by  the  2l8t  November  1841, 
other  parties  at  liberty  to  ^ve  such  notice  of  selec- 
tion.   Ibid.  Order  IV. 

Other  directions  for  the  remoyal  of  proceedings 
from  the  court  of  the  Lord  Chancellor  to  that  of 
one  of  the  Vice  Chancellors.    Ibid.  V.,  VI. 

The  plaintiff  is  to  set  down  a  demurrer  to  the 
whole  bill  for  argument  within  twelve  days  after  the 
demurrer  is  filed  or  be  held  to  have  submitted 
thereto,  and  is  to  set  down  a  demurrer  to  part  of 
bill  within  three  weeks  after  the  demurrer  is  filed, 
subject  to  the  same  penalty  in  case  of  default 
Orders  of  8th  May  1845,  XVI.  17,  18,  14  Law  J. 
Rep.  (N.8.)  Ch.  284;  7  Bea.  xzv.;  1  Ph.  Ixv. 

The  plaintiff  is  to  set  down  any  plea  for  argu- 
ment within  three  weeks  after  it  is  filed,  or  be  held 
to  have  submitted  thereto.     Ibid.  XVI.  19. 

A  demurrer  or  plea  seed  not  be  entered,  and 
either  party  may  set  them  down  for  argument  im- 
mediately. Same  Orders,  LXIV.,  14  Law  J.  Rep. 
(n.8.)  Ch.  289 ;  7  Bea.  xli. ;  1  Ph.  IxxxvL 

The  plaintiff  is  to  set  down  his  cause  and  obtain 
and  serve  a  subpoena  to  hear  judgment  within  four 
weeks  after  publication  has  passed,  otherwise  the 
bill  may  be  dismissed  for  want  of  prosecution. 
Same  Orders,  XVI.  45,  14  Law  J.  Rep.  (n.s.)  Ch. 
286 ;  7  Bea.  xxxi. ;  1  Ph.  Ixv. 

There  must,  unless  leave  to  the  contrary  be  given, 
be  an  interval  of  two  clear  days  between  notice  of 
motion  and  service  of  petition  and  the  hearing  of 
either. 

Between  the  notice  and  hearing  of  a  motion  for 
the  appointment  of  a  guardian  ad  lUem,  there  must 
be  six  clear  days.  Same  Orders,  XVI.  47,  48,  14 
Law  J.  Rep.  (n.b.)  Ch.  286;  7  Bea.  xxxii.;  1  Ph. 
Ixv. 

A  defendant  is  entitled  to  appear  at  the  hearing 
of  an  order  to  take  bill  pro  an^etto,  and  to  be  heard 
if  he  waives  all  objections  to  the  order.  Same 
Orders,  LXXXII.,  14  Law  J.  Rep.  (n.s.)  Ch.291 ; 
7  Bea.lii. ;  1  Ph.  xcvii. 

After  publication  passed,  the  defendant  may,  on 
plaintiff's  default,  set  down  the  cause,  and  obtain 
and  servo  a  subpoena  to  hear  judgment  Same 
Orders,  CXVI.,  14  Law  J.  Rep.  (n.s.)  Ch.  295;  7 
Bea.  Ixvii ;  1  Ph.  cxii. 

Principle  upon  which  the  Court  acts  in  advanc- 
ing causes.  Rawton  v.  Samuelf  10  Law  J.  Rep. 
(U.S.)  Ch.  214 ;  ICr.&P.  161. 

Where,  on  the  hearing  of  a  cause,  a  decree  is 
taken  merely  for  the  purpose  of  establishing  facts 
against  infants  and  femes  coverts,  defendants,  the 
(/ourt  will  allow  the  cause  to  be  put  in  the  paper 
as  soon  as  the  record  is  in  a  proper  state.  Cun^ 
ningham  v.  Plunkeit,  11  Law  J.  Hep.  (n.s.)  Ch.  17. 

The  Court  will  not  order  a  cause  to  be  advanced 
for  hearing  unless  it  be  certified  to  be  a  short  cause, 
although  one  of  the  parties,  an  infant,  and  interested 
in  tlio  funds  in  court  in  the  cause,  is  about  to  sail 
immediately  for  India,  and  is  desirous  of  having 
nn  outfit  provided  out  of  those  funds.  Crocketis, 
n  Oik  fit,  1 1  Law  J.  Rep.  (n.s.)  Ch.  117. 

Thd  (Irfcndant  cannot  set  down  a  cause  after  the 
|iliiiti(lfl'  1ms  obtained  an  unconditional   order  to 


enlaive  publication  therein.    Langkp  v.  fUbcr,  12 
Law  J.  Rep.  (n.8.)  Ch.  72 ;  5  Bea.  588.. 

A,  haying  claims  against  B,  by  deed  assignwl  bis 
interest  in  them  to  C,  and  then  A  and  C  filed  s  hill 
against  B  in  respect  of  tliete  claims: — ^Held,  thst 
the  deed  of  assignment  must  be  proved  at  the  hear- 
ing of  the  cause.  Sojfer  v.  Wiagttqff  12  Law  J.  Rep. 
(n.s.)  Ch.  215 ;  1  Y.  &  ColL  C.C.  230. 

Where  a  bill  of  revivor  and  supplement  has  been 
filed,  and  as  against  some  of  the  defendants  it  k 
simply  a  bill  of  revivor  only,  the  bill  need  be  set 
down  for  hearing  only  against  the  defendants  who 
have  been  made  such  m  respect  of  the  si^plementsl 
matter.  Hasseif  v.  DiveU,  1 3  Law  J.  Rep.  (mjl)  Ck 
870. 

A  relator  and  plaintiff  cannot  be  heard  in  person. 
The  Attorney  General  v.  Barker ,  4  M.  &  Cr.261 

Several  actions  and  suits  being  pending  betveea 
the  plaintiff  and  defendant,  one  of  such  actions  csme 
on  for  trial  in  the  Queen's  Bench,  when,  by  coa- 
sent,  all  matters  in  difilerence,  including  the  suits  st 
law  and  in  equity  then  depending  between  the  psr- 
ties,  were,  by  consent,  referred  to  arbitration.  The 
plaintiff  in  equity  afterwards  served  a  subpaBa  to 
hear  judgment  and  set  down  the  causes.  The 
Court,  on  motion,  set  aside  the  subpoena,  with  costs, 
and  struck  out  the  causes  from  the  Hat.  AwMer  v. 
r€66»l/,2Bea.442. 

The  Court,  to  prevent  delay,  will  advance  for  sa 
early  hearing  exceptions  to  the  Master's  report,  on 
a  reference  for  impertinence.  Holmes  v.  the  Cerpo- 
ration  rf  Amndel,  3  Bea.  407. 

An  application  to  advance  the  hearing  of  excep- 
tions should  be  made  on  notioe,  and  not  ex  perte^ 
MarthaU  v.  Meltenh,  5  Bea.  496. 
^  Where,  at  the  hearing,  a  cause  stands  over,  with 
liberty  to  amend,  and  the  bill  is  amended  attod- 
ingly,  a  new  subpoena  to  hear  judgement  must  be 
served.    Daoie  v.  Pnmt^  7  Bea.  256. 

A  defendant  took  exceptions  to  the  Master's  re- 
port, and  also  presented  a  petition  of  re-heariag, 
objecting  to  the  original  decree,  on  the  ground  of 
want  of  parties,  and  also  to  a  part  of  that  decree. 
The  exceptions  and  re-hearing  came  on  together: 
— Held,  that  the  defendant  was  entitled  to  begin. 

Cause  adjourned  to  enable  the  plaintiff  to  serve 
the  subpcena  to  bear  judgment  where  he  had  omitted 
to  take  out  the  subpoena  at  the  time  of  setting  dova 
the  cause.     Harvey  v.  Towell,  4  Hare,  166. 

Where  two  suits  involve  the  same  snt^ect-mstter 
and  the  same  parties,  and  a  decree  is  inade  in  one 
of  them,  the  Court  will,  in  some  iiutances,  direct 
the  hearing  of  the  other  suit  to  stand  ovff,  nstil 
that  in  which  the  decree  is  made  is  heard  on  fhrther 
directions.  Cnmming  v.  Shier,  1  Y.  &  CoU.  aC 
484. 

(FF)  Bkiif  and  Officb  Copibs. 

Fees  of  clerks  of  records  for  office  copies  redooed 
to  4<f.  per  folio  by  Order  of  13th  November  184i  I, 
13  Law  J.  Rep.  (n.8.)  Ch.  127;  6  Bea.  xiii;  1  Fh. 
IviL;  amending  Orders  of  21st  June  1844  sad 
22nd  March  1844. 

Examiners'  fees  for  office  copies  likewise  reduced 
to  4i.  per  folio.  Ibid.  Order  IL ;  amending  Ofden 
of  21st  June  1844  and  15th  April  1844. 

The  clerk  of  records  and  writs  authorised,  in 
urgent  cases,  to  permit  brief  copies  aa  well  as  office 
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copies  to  be  made,  subject  to  certain  regulations,  by 
Order  of  lOlb  March  1845,  14  Law  J.  Rep.  (n.b.) 
Ch.  281 ;  7  Bea.  xiv. 

(6G)  Issvs  ▲KD  Trial  at  Law. 

[(y  Connor  ▼.  Malone,  4  Law  J.  Dig.  510 ;  s.  c.  6  C. 
&  F.  572 ;  and  in  the  5th  line  read  that  the  verdict  on 
the  former  trial  ought  not  to  be  given  in  evidence. 
Carbome  v.  Bartham,  4  Law  J.  Dig.  511 ;  5  M.  & 
Cp.  us.] 

On  a  bill  to  carry  the  trusts  of  the  will  into  effect 
two  questions  were  raised,  one  of  law  on  the  con- 
struction of  the  will,  the  other  of  fact  as  to  the 
plaintiff's  legitimacy,  to  be  ascertained  by  the  trial 
of  an  issue: — Held,  that  the  Judge  exercised  a 
sound  discretion  in  directing  the  issue  first,  and 
declining  to  decide  the  question  of  law  until  the 
plaintiff  established  his  right  to  ask  for  that  deci- 
sion, by  shewing  that  he  filled  the  character  he  had 
assumed. 

Quare — ^Whether  Lord  Eldon  meant  what  is 
ascribed  to  him,  as  approving  the  contrary  practice, 
in  Gordon  v.  Gordon^  3  Sw.  468. 

Where  a  plaintiff  claimed  as  heir  male  of  R  M, 
stating  in  his  bill  that  he  was  R  M's  eldest  son, 
bom  after  his  marriage  with  plaintiff's  mother,  and 
naming  a  specific  date  of  the  marriage  : 

Held,  first,  that  the  question  of  plaintiff*s  legiti- 
macy would  be  satisfactorily  determined  by  an  issue 
in  terms  "  to  try  whether  the  plaintiff  was  the  heir- 
at-law  of  R  M,"  &c. 

Secondly,  that  although  a  marriage  of  the  date 
stated  in  the  bill,  and  proved  by  the  depositions  of 
the  witnesses  in  the  cause,  would  disprove  the 
plaintiff's  title ;  and  a  marriage  of  a  different  date, 
establishing  his  legitimacy,  was  proved  by  the  same 
witnesses  at  the  trial  of  the  issue,  these  were  not 
sufiicient  grounds  for  dismissing  the  bill,  without 
further  investigation,  it  appearing  that  the  witnesses 
on  both  occasions  deposed  correctly  to  the  main 
facts,  but  were  under  a  misapprehension  of  the 
dates. 

Where  a  court  of  equity  directs  an  issue  in  a 
cause  in  which  there  are  many  parties,  and  selects 
some  to  have  the  conduct  of  the  trial,  giving  all 
leave  to  attend,  all  are  bound  by  the  result. 

An  order,  directing  an  issue  "  with  the  consent 
of  all  parties  in  the  cause,"  is  erroneous,  so  far  as  it 
purports  to  be  with  the  consent  of  an  infant  party. 
Qtuere — Whether,  if  the  infant  gave  consent,  he 
is  bound  by  it  ?  But  if  the  order  for  the  issue  was 
a  right  order  to  be  made  if  the  infant  had  not  con- 
sented, it  is  immaterial  whether  he  ought  to  be 
bound  by  the  consent  or  not ;  especially  as  he  was 
relieved  from  the  effect  of  the  consent  of  being 
allowed,  on  coming  of  age,  to  make  a  new  defence. 
Maione  v.  Malont,  8  C.  &  F.  179 ;  West,  637. 

The  residuary  estate  of  a  testator,  who  died  in 
1785,  was  paid  into  the  Exchequer  in  1794,  under  a 
decree  in  an  administration  suit,  establishing  the 
right  of  the  Crown  thereto,  for  want  of  heirs  or 
oezt-of-kin  of  the  testator.  Parties  claiming  title 
to  the  fund  in  both  characters  in  1825,  were  per- 
mitted to  go  before  the  Master,  for  the  purpose  of 
making  out  their  claim.  In  support  of  their  title, 
they  produced  a  narrative  in  the  handwriting  of 
J  T  (found  in  his  repositories  at  his  death  in  1792, 
D0t  made,  public  ia  his  lifetime),  containing  a  ge- 


nealogical account  of  his  family,  of  which  it  repre- 
sented the  testator  to  have  been  a  member :  it  pur- 
ported to  be  founded  chiefly  on  hearsay,  and  not  to 
be  perfect,  and  it  was  erroneous  in  many  particu- 
lars. The  testator,  in  his  will,  declared  that  he  had 
no  living  relation,  and  that  J  T,  to  whom  he  left 
a  legacy,  was  not  a  relation.  The  narrative  was 
admitted  in  evidence  upon  the  trial  of  an  issue, 
directed  by  the  Court  of  Chancery,  to  ascertain 
whether  the  claimants  were  next-of-kin  of  the  tes- 
tator. The  verdict  being  against  them,  the  Court 
refused  a  new  trial. 

The  House  of  Lords  affirmed  that  judgment,  and 
disposed  of  the  claimant's  case  on  the  merits,  on 
the  ground  that  they  had  no  material  new  evidence 
to  give,  and  that  the  narrative,  taken  in  conjunction 
with  the  testator's  will,  negatived  their  title. 

Quare — Whether  the  narrative  was  legally  ad- 
missible in  evidence,  in  courts  of  equity. 

Semble — The  Courts  lean  strongly  towards  appli- 
cations for  further  investigation,  in  cases  in  which 
property  falls  to  the  Crown  ;  as  that  generally  hap- 
pens, not  from  want  of  next-of-kin,  but  from  failure 
of  legal  evidence  of  their  title.  Robson  v.  the  At- 
torney General,  10  C.  &  F.  471. 

A  court  of  equity  will  not  send  a  case  for  the 
opinion  of  a  court  of  law,  upon  demurrer.  Wil- 
kins  V.  Bucknell,  10  Law  J.  Rep.  (n.s.)  Ch.  105. 

The  Judge  of  a  court  of  equity,  requiring  the 
opinion  of  a  court  of  law,  has  the  power  of  selection 
of  the  court  Miller  v.  Gow,  11  Law  J.  Rep.  (n.s.) 
Ch.  22. 

It  is  the  ordinary  course  to  grant  an  issue  deoi-  t 
eavit  vel  non  at  the  request  of  an  heir-at-law,  but  it 
is  not  a  necessary  course  when  the  special  circum- 
stances are  such  as  to  render  it  manifestly  im- 
proper. Man  v.  RickettM,  13  Law  J.  Rep.  (n.s.) 
Ch.  194. 

A  motion  for  a  special  jury  to  try  an  issue,  pre- 
viously directed  by  the  Court,  is  properly  made  to 
this  Court,  and  not  to  that  in  which  the  issue  is 
directed.  ButUn  v.  AUibone,  13  Law  J.  Rep.  (n.s.) 
Ch.216. 

A  motion  on  the  part  of  the  defendant  to  take  an 
issue  directed  by  the  Court  to  be  tried  at  law,  pro 
eoi^etso,  the  plaintiff's  solicitor  having  withdrawn 
the  record  without  the  leave  of  this  Court  having 
been  previously  obtained,  refused  under  the  parti- 
cular circumstances ;  the  plaintiff  was,  however, 
ordered  to  pay  the  costs  of  the  application,  and  made 
subject  to  such  terms  as  would  answer  the  justice 
of  the  case.  Hargrove  v.  Hargrove,  14  Law  J.  Rep. 
(M.S.)  Ch.  250. 

An  injunction  having  been  granted  to  restrain 
the  piracy  of  a  legal  work,  on  the  plaintiff  under- 
taking to  try  his  right  at  law,  and  the  author  de- 
clining to  allow  the  plaintiff  to  bring  the  action  in 
his  name,  the  defendant  was  ordered  to  admit,  at 
the  trial,  that  the  plaintiff  was  the  legal  proprietor 
of  the  pirated  work.     Sweet  v.  Cater,  11  Sim.  572. 

An  heir-at-law  is  not  entitled,  as  a  matter  of 
course,  to  have  a  second  trial  of  an  issue  devisavit 
vel  non,  WiUon  v.  Beddard,  10  Law  J.  Rep.  (n.s.) 
Ch.  305;  12  Sim.  28. 

On  a  bill  to  set  aside  deeds  and  recoveries  on  the 
ground  of  the  lunacy  of  the  party  at  the  time  he 
executed  them, — Held,  that  the  finding  of  the  jury 
on  an  inquisition  which  overreached  that  period. 
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affiirded  a  presumption  that  he  was  then  insane ;  but 
there  being  some  evideooe  that  after  the  time  when 
the  lunacy  was  stated  to  have  commenced,  the  partj 
was  not  of  unsound  mind,  an  issue  was  directed  to 
inquire  whether  he  was  of  unsound  mind  at  the 
time  of  executing  the  deeds.  Frank  v.  Mahuoaringt 
2Bea.ll6. 

Where  an  issue  is  directed  by  the  Court,  and  the 
plaintiff  makes  default  in  going  to  trial,  it  will  be 
taken  pro  cai^tsao  against  him,  unless  reasonable 
cause  for  the  neglect  be  shewn.  A  negotiation  for 
a  compromise  held,  in  such  a  case,  to  be  a  rea- 
sonable cause.    Johnaon  v.  Todd^  3  Bea.  218. 

Form  of  issue  for  trying  the  validity  of  deeds 
executed  by  a  party  found  by  inquisition  to  have 
been  a  lunatic  from  a  time  anterior  to  the  execution 
of  the  deed.    Frank  v.  Maiinwaring^  4  Bea.  87. 

A  and  B  were  found  to  be  next-of-kin  by  the 
Master,  who  rejected  C's  claim.  C  excepted  to  the 
report,  and,  upon  an  issue  directed  by  the  Court,  he 
was  found  to  be  sole  next-of-kin.  A  alone  moved 
for  a  new  trial : — Held,  that  B  might  be  heard  in 
support  of  the  motion.  Johnstonv.  Todd,  5  Bea. 394. 

Where  on  an  issue  the  evidence  is  fairly  before 
the  jury,  and  the  Judge  is  satisfied,  there  is  great 
difficulty  in  supporting  a  motion  for  a  new  trial  on 
the  ground  that  the  verdict  is  not  supported  by  the 
evidence ;  but  the  Court  will,  neverdieless,  enter- 
tain the  motion,  and  attend  to  the  course  of  the ' 
trial,  the  issue  having  been  directed  for  its  satisfao- 
tion.    JohmUm  v.  Todd,  &  Bea.  597. 

On  an  issue  devisavit  vel  rum,  the  jury  found  in 
favour  of  the  will,  but  before  the  cause  had  been 
heard  on  the  equity  reserved,  the  devisees  in  trust 
applied  for  a  reference  to  inquire  whether  a  contract 
entered  into  by  them  was  beneficial : — Held,  that 
the  application  was  premature.  Bowman  v.  Bell,  7 
Bea.  161. 

Where  a  bill  is  filed  by  an  heir-at-law  against  a 
devisee  to  try  the  validity  of  a  will  of  real  estate, .the 
Court,  under  special  circumstances,  will  direct  an 
issue  devitaoU  vtl  fum  on  motion  before  the  hearing. 
Middleton  v.  Sherburne,  4  Y.  &  C.  358. 

Where  upon  an  interlocutory  application  an  issue 
has  been  directed  to  try  a  question  of  foct  upon 
which  the  title  of  the  parties  depends,  and  a  verdict 
has  been  found  in  &vour  of  one  party,  which  the 
Court,  on  a  motion  for  a  new  trial,  Kfuses  to  disturb, 
the  other  party  may,  notwithstanding,  proceed  with 
the  cause  and  go  into  evidence  in  support  of  his 
case  in  opposition  to  the  finding  of  the  jury,  and  if 
at  the  hearing  his  evidence  is  sufficient  to  raise  a 
reasonable  doubt  of  the  correctness  of  the  verdict, 
the  same  question  will  be  sent  to  another  jury.  But 
the  inconveniences  of  this  course  are  so  great,  that 
the  Court  will  be  strongly  inclined  when  it  grants 
such  an  interlocutory  issue  to  require  from  both 
parties  an  undertaking  to  be  bound  by  the  result 
Aiudell  V.  Antdell,  4  M.  &  Cr.  449.  Gompertx  v. 
Anadell,  Ibid. 

The  Court  will,  by  consent  of  the  parties  to  a 
suit,  allow  a  verdict  on  as  issue  to  fa«  made  the 
subject  of  a  proceeding  ia  error.  Clayton  v.  Lord 
Nugent,  1  Coll.  C.C.  362. 

Bill  by  devisees  against  an  heir-at-law,  alleging 
suppression  by  the  heir  of  the  testatrix's  will,  and 
praying  delivery  up  of  the  premises.  No  case  of 
suppression  was  made  at  the  hearing,  but  the  plain- 


tiffs shewed  distinctly  that  the  wtU  under  whidi 
they  claimed  had  existed,  and  was  iathe  boose  of 
the  testatrix  within  two  years  before  his  death; 
during  which  two  years  the  heir-at-law  with  bis 
family  bad  been  living  in  the  house : — Held,  that 
this  was  a  case  for  an  inquiry,  and  for  an  issue  u 
to  whether  the  testatrix  did  devise  the  lands  in 
manner  alleged.  Smith  v.  Speamxry  1  Y.  &  ColL 
C.C.  75. 

(HH)  RSCEIVBE. 

[/oiMS  V.  Goodrich,  4  Law  J.  Dig.  512;  10  Sim. 
827.] 

The  Court,  upon  making  decree  pro  eemfuto,  may 
order  a  receiver  or  sequestration,  and  thereby  pay 
the  plaintiff     Orders  of  »lh  May  1 845,  LXXXIV^ 

14  Law  J.  Rep.  (ir.s.)  Ch.  292;  7  Bea.  HiL ;  1  Pb. 

... 

XCVlll. 

A  reodver  or  sequestrator,  upon  a  decree  fn 
cot{fesso,  is  not  to  act  without  the  leave  of  lbs 
Court.    Ibid.    Order  LXXXVfIL 

Circumstances  under  which  motion  for  appoist- 
ment  of  a  receiver  and  consignee  refused.  Fadkner 
V.  Daniel,  10  Law  J.  Rep.  (k.8.)  Ch.  33. 

A  decree  that  a  receiver  previously  appointed  by 
the  Court  should  be  continued, — Held,  oonect 
under  the  circumstances.  Bagoi  v.  Bagot,  10  La« 
J.  Rep.  (N.s.)  Clu  116. 

A  receiver  of  an  estate  had  been  appointed  od  tbe 
applicaticm  of  the  plainti£^  one  of  the  trustees  bsviuft 
been  guilty  of  misconduct,  and  the  other  trestecs 
being  incapacitated.  New  trustees  were  afterwards 
appointed  by  the  Court,  and  an  applicatioD  nsv 
made  by  the  plaintifl^  that  tbe  reoeivn  might  be 
discharged,  was  resisted  by  legatees,  whose  legsds 
were  charged  upon  the  estate ;  but  there  beiif  bo 
personal  objection  to  the  trustees,  and  they  under- 
taking (without  entering  into  recogniianees,)  to 
pay  their  accounts  half-yearly,  as  the  receiver  bad 
done,  the  receiver  was  ordered  to  be  disdiaxfed. 
Bainbrigge  v.  Bkdr,  10  Law  J.  Rep.  (k.s.)  Ch.  198; 
8  Bea.  421. 

A  receiver  is  appointed  for  the  benefit  of  all  par- 
ties interested,  and  will  not  therefore  be  diadiaiiged 
merely  on  the  application  of  the  party  at  whose 
instance  he  was  appointed,     ibid. 

A  receiver  appointed  for  the  benefit  of  two  inbat 
tenants  in  oommon  was  disdiarged  on  one  eoauiif 
of  age.  Smith  v.  Ljfotor,  10  Law  J.  Rep.  (>.s.)  Ch. 
844 ;  4  Bea.  227. 

In  a  suit  by  an  equitable  mortgagee  against  tbe 
mortgagor,  to  which  the  defendant  had  not  appeared, 
the  Court  refused  to  appoint  a  receiver,  npena  no' 
tion,  notice  of  which  had  been  served  upon  tbi 
defendant  personally:  and  also  refused  leave  to 
serve  the  defendant  personally  with  such  a  nodce, 
until  the  Court  was  satisfied  tluit  tke  piaiotiff  bsd 
taken  all  proper  steps  to  compel  an  appetrsace. 
Ranubottom  v.  Freaman,  10  Law  J.  Rep.  (s.8.)  (% 
862 ;  4  Bea.  14i. 

For  the  appointment  of  a  receiver  as  a  matisr  <rf 
course,  peandinff  a  suit  in  the  eodesiasdoal  eeot 
respecting  profcate  or  admlnistiution,  two  tbiifs 
must  concur — bond  fide  litigation,  and  no  pefu* 
legally  entitled  to  oiileot  the  assets. 

LitigattoB  only,  or  the  fact  of  no  probata  «ffl 
not,  per  m,  be  sufficieBt;  a  epedal  case  nest  bt 
made  out    That  the  same  person  is  made  encBtv 
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in  each  of  Aie  two  disputed  wills,  is  no  groand  for 
refusing  a  receiver.  It  is  not  necessary  to  shew, 
that  the  property  is  in  danger.  lUndall  v.  Kendall^ 
11  Law  J.  Rep.  (ir.8.)  Ch.  98;  1  Hare,  152. 

A  receiver  mav  be  appointed  at  tibe  hearing, 
though  not  prayea  for.  OtbonM  v.  Harvey,  1 1  Law 
J.  Rep.  (y.8.)  Ch.  42;  1  Y.  &  ColL  C.C.  116, 

A  receiver  was  appointed  by  the  Court  of  an 
estate  which  had  been  mortgaged  to  A.  By  a 
decree  dated  in  December  1827,  the  receiver  was 
ordered  to  be  discharged,  and  pay  the  balance  in 
his  hands  to  A.  The  receiver  continued  to  receive 
the  rents  cmtil  1880,  but  paid  them  over  to  A,  and 
after  that  time  the  rents  were  paid  by  the  tenants  to 
A: — Held,  that  the  possession  of  the  receiver  after 
December  1827,  was  the  possession  of  A;  and  that 
therefbre  A  had  been  in  possession  from  that  time. 
H4rhek  t.  Anl^A,  11  Law  J.  Rep.  (ir.8.)  Ch.  157. 

Where  some  of  several  trustees  named  in  a  will 
decline  to  act,  it  is  not  of  course  to  appoint  a 
leeeiver  oa  the  application  of  the  parties  benefi- 
cially interested,  the  acting  trustees  not  consenting 
to  the  order.  Brtnoell  v.  A^,  11  Law  J.  Rep.  (n.b.; 
Ch.  272;  1  Hare,  484. 

A  mortgagee  having  the  legal  estate,  is  not  en- 
titled to  a  receiver  appointed  by  the  Court,  although 
the  tenants  maybe  numerous, and  the  rents  difficult 
to  collect  Shtrch  t.  Youngs  12  Law  J.  Rep.  (n.s.) 
Ch.  56 ;  5  Bea.  557. 

As  a  general  rule,  a  receiver  in  a  cause  ought  not 
to  present  a  petition  to  the  Court ;  but  where  he  has 
incurred  heavy  costs  in  acting  under  the  directions 
of  the  Court,  and  the  parties  to  the  suit,  after  re- 
peated applications  to  them,  neglect  to  apply  to  the 
Court  ibr  an  order  directing  payment  of  such  costs, 
the  Court,  where  great  delay  has  arisen,  will  enter- 
tain the  receiver's  petition,  and  order  payment  of 
such  coats  to  him.  Ireland w.  Bade,  18  Law  J.  Rep. 
(m.8.)  Ch.  129;  7  Bea.  55. 

A  defendant,  a  mortgagee,  in  the  absence  of  any 
direct  authority  to  be  found  in  the  books,  was  ap* 
pointed  the  consignee,  mani^er,  and  receiver  of  die 
mortgaged  estates.  Dams  v.  Barrett,  IS  Law  J.  Rep. 
(v.8.)  Ch.  804. 

Where  a  receiver  was  in  the  habit  of  paying  the 
monies  he  had  received  into  a  banker's  hands,  and 
receiving  interest  on  the  balances,  he  was  held  liable 
for  the  loss  occasioned  by  the  bcmker's  bankruptcy, 
although  the  time  for  passing  his  accounts  had  not 
arriTed  at  the  time  of  the  bankruptcy.  Drever  t. 
Maudesley,  13  Law  J.  Rep.  (n.8.)  Ch.  438. 

The  Court  will,  under  certain  circumstances,  ap- 
point a  receiver  after  decree,  although  no  receiver 
shall  hi^  been  prayed  by  the  bill.  Bewman  t. 
BeU,  14  Law  J.  Rep.  (ir.8.)  Ch.  119. 

A  receiver  who  had  been  appointed  by  reason  of 
the  executors  having  refused  to  act  under  a  testa- 
tor's will,  quitted  his  place  of  residence  in  the  vid- 
nitj  of  the  estates  in  respect  of  which  he'  had  been 
appointed  receiver.  The  Court,  on  the  eonsent  of 
the  other  parties  to  the  cause,  and  the  executors  ex' 
prmiBg  meir  willingness  to  act,  made  an  order  to 
that  eflEet,  and  that  the  receiver  should  past  his  ac* 
eoonts.  Davy  v.  Ormtow^  14  Law  J.  Rep  (n.8.) 
CL  184l 

DifieukieB  in  appointiBg  a  receiver  of  a  partner- 
ship upon  notion.  Surviving  partners  inststed  on 
eontnraing  the  partnership  i^m  the  assets  of  a  de- 

DtOEST,  1840— 18*5. 


ceased  partner.  The  Court  thonght  the  represen- 
tatives of  the  latter  entitled  to  a  receiver.  Madg- 
wick  V.  Wimble,  14  Law  J.  Rep.  (n.s.)  Ch.  387 ; 
6  Bea.  495. 

An  appeal  was  pending  in  the  Privy  Council  from 
a  sentence  of  the  ecclesiastical  court,  rejecting  the 
testamentary  papers  of  the  deceased,  and  declaring 
an  intestacy;  limited  administration  pendente  Ute 
had  ceased  by  the  sentence,  and  an  inhibition  had 
issued  from  the  Privy  Council,  which  inhibited  the 
ecclesiastical  court  proceeding,  there  being  no 
person  in  the  mean  time  authorized  to  protect  and 
collect  the  estate: — Held,  that  the  circumstances  of 
themselves  alone  justified  the  appointment  of  a  re- 
ceiver by  this  Court, — Held,  also,  that  a  receiver 
might,  in  such  a  case,  be  granted  on  the  application 
of  a  party  appellant  who,  assuming  the  decision  of 
the  ecclesiastical  court  to  be  correct,  had  no  in- 
terest in  the  estate  of  the  deceased.  And,  thirdly, 
that  the  circumstance  of  there  being  no  person  in 
whose  name  an  action  might  be  brought  to  recover 
Ihe  ^property,  is  not  a  sufficient  objection  to  the 
appointment  of  a  receiver.  Wood  v.  Hitchings, 
2  Bea.  289. 

A  B  had  obtained,  an  order  in  the  Exchequer  for 
payment  of  costs,  against  a  party  to  a  suit  in  this 
Court,  who  was  tenant  for  life  of  certain  property, 
over  which  a  receiver  had  been  appointed,  with  di- 
rections to  pay  her  the  rents.  The  Court  gave  leave 
to  A  B,  notwithstanding  the  appointment  of  a  re- 
ceirer,  to  sue  out  and  execute  such  writs  as  he  might 
be  advised.     Oooch  v.  Hauwrth,  8  Bea.  428. 

Receiver  of  a  brewery  granted  on  the  application 
of  a  spiritual  person  who  was  a  dormant  partner 
therein.     Hale  v.  Haie,  4  Bea.  369. 

The  Court  would  not  appoint  a  receiver,  though 
as  between  parties  who  had  stood  in  the  relative 
situation  of  ee$iui  que  trust  and  trustee,  and  though 
the  latter,  against  whom  the  receiver  was  prayed, 
admitted  that  he  had  purchased  the  trust  property  ; 
the  g^und  of  the  decision  being,  though  the  case 
was  one  of  suspicion,  that  the  Court  could  not  in- 
terfere till  the  purchase  deed  was  actually  set  aside. 
George  ▼.  Evans,  4  Y.  &  C.  211. 

A  case  laid  before  counsel  on  behalf  of  the  defen- 
dant, which  has  been  produced  for  the  inspecUon  of 
the  plaintiff  under  the  usual  order,  may  be  read  in 
support  of  the  plaintifiTs  motion  for  a  receiver.  Ibid. 

Semhle — That  under  special  circumstances  the 
Court  will  appoint  a  receiver  of  the  real  estate. 
Middelton  v.  Sherborne,  4  Y.  &  C.  358. 

The  appointment  of  a  testamentary  guardian  of 
an  infant  by  his  father,  does  not  under  the  stat.  12 
Car.  2.  c.  24.  constitute  any  objection  to  the  ap- 
pointment of  a  receiver  of  the  estate  of  the  infant. 
Omdnery.  Blane,  I  Hare,  381. 

Where  one  of  two  trustees  of  real  estate  declines 
to  aot,  the  Court  will  appoint  a  receiver  on  behalf 
of  infant  cestui  que  trusts ;  but  with  liberty  to  either 
of  the  trustees  to  offer  himself.  Tait  v.  Jenkins, 
1  Y.  &  Coll.  C.C.  492. 

The  consignee  of  a  West  India  estate,  who  had, 
out  of  his  own  monies,  made  payments  on  account 
of  an  annuity  charged  on  the  estate,  was  held  en- 
titled to  be  reimbursed  such  payments  out  of  com- 
pensation money  which  had  been  awarded  under 
the  act  for  the  abolition  of  slavery.  Quare — ^whether 
snch  a  consignee  has  a  lien  on  the  corpus  of  the 
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estate  for  monies  expended  by  him  in  its  cultivation. 
Hhaw  y.  SimpsoHt  1  Y .  &  Coll.  C.C.  732. 

(II)  Infants'  Svits. 

Mode  of  assigning  a  guardian  ad  litem  to  an  infant 
setUed  by  Orders  26th  of  October  1842,  XXVII.,  12 
Law  J.  Rep.  (n.8.)  Ch.  4;  3  Bea.  Ixii.,  1  Ph.  xxxiL 

One  of  the  solicitors  of  the  Court  may  be  ap- 
pointed such  guardian.    Ibid.  Order  XXVIII. 

A  guardian  appointed  to  put  in  an  answer  for 
an  infant,  who  was  the  sole  defendant  to  a  supple- 
mental bill,  and  out  of  the  jurisdiction.  Kyan  t. 
Galle,  12  Law  J.  Rep.  (n.s.)  Ch.  72. 

The  answer  of  an  infant  married  woman  cannot 
be  taken  without  guardian  assigned.  Colewum  t. 
NorthcoU^  12  Law  J.  Rep.  (n.8.)  Ch.  266 ;  2  Hare, 
147. 

Where  two  suits  had  been  instituted  for  the  same 
object,  one  marked  M  R  and  the  other  L  C,  a 
reference  to  inquire  which  of  them  was  most  for  the 
benefit  of  the  infant  was  ordered  by  the  Master  of 
the  Rolls.  Starten  y,.BartholometOf  12  Law  J.  Rep. 
(N.8.)Ch.  10;  6  Bea.  372. 

Where  the  practice  requires  a  solicitor  to  be  ap- 
pointed as  guardian  to  put  in  the  answer  of  an  in- 
fant defendant,  the  Court  will  appoint  a  solicitor  of 
its  own  nomination.  Thomas  t.  Gwyn,  13  Law  J. 
Rep.  (N.s.)  Ch.  79. 

Under  the  draining  act,  where  the  tenant  for  life 
is  an  infant,  the  petition  must  be  presented  in  the 
name  of  his  guardian.  Sianhope  v.  Slanhopey  3  Bea. 
547. 

An  infant  having  been  taken  out  of  the  jurisdic- 
tion to  avoid  service,  the  Court  refuse  the  senior 
six  clerk  in  court  to  appear  and  put  in  his  answer. 

■Substituted  service  of  a  subpoena  to  appear  or- 
dered, in  case  of  an  infant,  on  the  persons  who 
aeemcd  to  act  for  the  parents  of  the  infant  Lane 
V.  ffardwicke,  6  Bea.  222. 

An  infant  having,  after  appearance,  been  taken 
out  of  the  jurisdiction,  the  Court  appointed  the 
senior  six  clerk  to  put  in  his  answer,  without  the 
infant  being  brought  into  court.  Hancock  v.  Eaton, 
5  Bea.  223. 

The  2l8tOrder.of  August  1841  does  not  apply 
to  the  case  of  an  infant  defendant  Emery  v.  New- 
son,  10  Sim.  564. 

The  solicitor  employed  by  the  next  friend  in  an 
infant's  suit,  having  given  a  notice  of  motion  on 
behalf  of  the  plaintiffs,  one  of  the  plaintiffs  who 
had  come  of  age,  but  had  not  disavowed  the  suit  or 
obtained  an  order  to  change  his  solicitor,  employed 
another  solicitor  to  oppose  the  motion  on  his  behalf. 
'^Held,  that  the  counsel  instructed  by  that  solici- 
tor were  not  entitled  to  be  heard.  Sw^ft  v.  Graze- 
brook,  13  Sim.  185. 

Guardian  ad  litem  appointed  to  infants  under 
special  circumstances,  without  a  commission  or 
their  appearing  in  court  StilUoell  v.  Blair,  13 
Sim.  399. 

Under  the  2nd  Order  of  the  llth  of  April  1842 
the  Court  nominates  the  solicitor  for  the  infant,  and 
usually  appoints  the  solicitor  of  the  suitors'  fund. 
Thomas  v.  Thomas,  7  Bea.  47. 

On  an  application,  by  motion,  for  the  appoint- 
ment without  a  commission  of  a  guardian  ad  litem 
to  an  infant  abroad,  an  affidavit  should  be  produced 


of  the  infancy  of  the  party.  lAmgren  t.  Lingren, 
7  Bea.  ^6, 

On  the  application  of  the  plaintiffi  a  six  derk 
was  appointed  guardian  ad  litem  for  a  defendant, 
who  was  stated  to  be  an  infant,  but  was  in  reslitj  of 
full  age.  A  decree  was  made  and  the  ae&wnts 
taken  on  that  footing : — Held,  that  the  jprooeedingB 
were  not  binding  on  him,  and  the  plamtifi  were 
ordered  to  pay  the  costs  of  the  six  clerk.  Grteu  t. 
Badley,  7  Bea.  271. 

Whether  a  guardian  ad  litem  can  be  assigned  to 
an  infant  resident  within  the  jurisdiction  withoat 
bringing  him  into  court  or  by  means  of  a  commif- 
sion,  quare,     Nixon  v.  Few,  7  Bea.  349. 

An  infant  plaintiff  coming  of  age  duiing  tlie 
progress  of  the  cause,  and  disapproving  of  the  pro- 
ceedinffs,  cannot  appear  in  die  proceedings  hf 
counsel  other  than  those  who  appear  for  the  pUia- 
ti£b  generally ;  he  can  only  complain  of,  or  repn- 
diate  the  proceedings,  by  maldng  them  the  subject 
of  a  special  application.  Ballard  y.  White,  2  Eve, 
158. 

(JJ)  Next  Fbibicd. 

The  name  of  a  person  who  had  been  made  nest 
friend  of  an  infant  plaintiff  without  his  anthoritj, 
ordered  to  be  struck  out ;  but  liberty  was  ^ren  to 
the  co-plaintiffs  to  amend  by  naming  a  new  not 
friend.  As  to  the  liability  of  the  next  firiend  in 
such  a  case  as  regards  the  defendant  Wardy.  Warif 
12  Law  J.  Rep.(N.s.)Ch.  332;  6  Bea.  25L 

The  Court  will  not  remove  a  next  friend  mefdj 
because  he  is  nearly  relatecl  to  or  connected  with  the 
defendant ;  but  it  must  see  that  there  is  a  probability 
that  the  infant's  interest  will  be  prejudiced  if  tbe 
next  friend  is  allowed  to  remain.  Bedwin  v.  Asfnf, 
11  Sim.  530. 

Where  the  next  friend  of  an  infant  plaintiff  £m> 
the  proper  order  for  the  defendant  to  obtain  is  not 
that  the  infant  may  appoint  a  new  next  fnokd 
within  a  given  time,  or  that  the  bill  may  be  dii- 
missed,  but  that  the  Master  may  approve  of  a  new 
next  friend,  and  four  days'  notice  of  the  order  mait 
be  given  to  the  plaintiff's  solicitor.  Glover  v.  Webher, 
12Sim.35L 

On  a  motion  to  substitute  a  new  next  friend  of  la 
infant  plaintiff  the  Court  must  be  satisfied  by  affi- 
davit  of  the  circumstances  and  respectalnlity  of  tbe 
party  proposed  to  be  substituted,  although  all  tbe 
other  parties  to  the  cause  consent  to  the  snbstitatiaa. 
Harrison  v.  Harrison,  6  Bea.  130. 

The  next  friend  of  a  sole  plaintifl^  an  in&nt, 
ought  not  to  take  proceedings  in  the  cause  in  Ae 
name  of  such  plainti^  after  the  plaintiffhasattaiscd 
the  age  of  twenty-one.  Brown  v.  Weatherheei,  4 
Hare,  122. 

(KK)  Lunatic. 

Where  it  appears. that  a  defendant,  havinff  betf 
tried  for  a  misdemeanour,  is  confined  in  a  hmade 
asylum,  by  order  of  the  Secretary  of  State,  tbe 
Court  will  direct  a  commission  to  issue  to  i^pdnt 
a  guardian,  without  the  affidavit  of  a  medical  msa. 
Ltteas  V.  Cole,  10  Law  J.  Rep.  (n.s.)  Ch.  315. 

A  fund  in  court  belonging  to  a  person  of  weak 
intellect,  ordered,  by  consent,  to  be  carried  over  to 
his  separate  account,  the  dividends  to  be  naid  to 
him  until  further  order,  with  liberty  fox  nim  ts 
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apply.  Barker  v.  Wailu,  11  Law  J.  Rep.  (m.s.) 
Ch.  120. 

When  a  party,  without  authority,  hut  bond  JUU, 
assumes  the  management  of  the  property  of  one 
mentally  incompetent,  this  Court  will  not,  on  his 
recovery,  restore  him  to  his  property  without  making 
an  equitable  allowance  for  the  expenses  and  liabili- 
ties. Selby  T.  Jackson,  12  Law  J.  Rep.  (N.s.)  Ch. 
249 ;  6  Bea.  192. 

On  a  bill  to  set  aside  deeds  and  recoreries  on  the 
ground  of  the  lunacy  of  the  party  at  the  time  he 
executed  them, — Held,  that  the  finding  of  the  jury 
on  an  inquisition  which  oyerreached  that  perioa, 
afforded  a  presumption  that  he  was  then  insane,  but 
there  being  some  evidence  that  after  the  time  when 
the  lunacy  was  stated  to  have  commenced,  the 
party  was  not  of  unsound  mind,  an  issue  was 
directed  to  inquire  whether  he  was  of  unsound 
mind  at  the  time  of  executing  the  deeds,  &c.  Frank 
V.  Mainweuing,  2  Bea.  1 15. 

Where  a  guardian  ad  litem  of  a  person  of  un- 
sound mind,  though  not  so  found  by  inquisition, 
dies,  a  special  application  is  necessary  to  obtain  the 
appointment  of  a  new  guardian,  and  an  appointment 
by  an  order  of  course  » irregular.  Needhamr.  Smith, 
6  Bea.  130. 

A  lunatic  and  his  committee  usually  put  in  their 
answer  together,  the  former  answering  by  his  com* 
mittee,  and  not  by  guardian,  unless  ihere  is  a  con- 
flict between  the  interest  of  the  lunatic  and  his 
committee,  in  which  case  the  former  answers  by 
guardian.  Hartland  v.  Atcherley,  13  Law  J.  Rep^ 
(If. 8.)  Ch.  123;  7  Bea.  53. 

The  solicitor  of  the  suitors'  fiind,  appointed  under 
the  28th  Order  of  October  1842,  guardian  ad  litem 
of  a  lunatic  defendant  not  so  found  by  inquisition. 
M'Ktoerakin  v.  Cort,  7  Bea.  847. 

The  order  appointing  a  solicitor  to  be  the  guar- 
dian ad  litem  of  a  lunatic,  not  found  so  by  commis- 
sion, may  be  made  under  the  28th  Order  of  Octo- 
ber 1842  on  the  application  of  the  plaintiff:  but  it 
cannot  be  made  without  service  of  notice  upon  the 
alleged  lunatic     Brooks  v.  JobUny  2  Hare,  155. 

A  plaintiff  cannot  except  for  insufficiency  to  the 
Answer  of  a  defendant  of  unsound  mind,  against 
whom  a  commission  of  lunacy  has  not  issued,  an- 
swering by  his  guardian.  MickUthwaite  t.  Atkinson^ 
1  Coll.  C.C.  173. 

(LL)  Paupbb. 

If  a  jprisoner  depose  that  he  is  unable  by  poverty 
to  put  m  an  answer,  there  is  to  be  a  reference  to 
the  Master,  and  if  he  report  that  the  prisoner's 
statement  is  true,  the  Court  may  assign  him  a 
counsel  and  solicitor.  Orders  of  8th  of  May  1845, 
LXXV.,  14  Law  J.  Rep.  (n.s.)  Ch.  291 ;  7  Bea. 
xHx.;  1  Ph.  xciv. 

A  person  suing  informd  pauperis  must  obtain  the 
six  clerks*  certificate  of  the  propriety  of  an  appeal 
from  a  decision  of  the  Court  below,  before  he  can 
be  heard.  Emperingham  v.  Skort,  1 1  Law  J.  Rep* 
(N.».)  Ch.  Z6, 

A  notice  of  motion,  on  behalf  of  a  pauper,  must 
be  signed  by  aclerk  in  court.  Perry  v.  Walker,  1 1  Law 
J.  Rep.  (N.s.)  Ch.  51 ;  4  Bea.  452;  1  Y.  &  Coll. 
C.C.  655, 

A  notice  of  motion  by  a  pauper  must  be  signed 
by  his  clerk  in  court.    Baxter  v.  Pitcher,  11  Law  J. 


Rep.  (n.8.)  Ch.  51.    See  eontrit,  a  case  in  2  Keen 
663. 

A  plaintiff  during  the  progress  of  the  proceedings 
in  a  suit,  and  after  a  demurrer  to  his  bill  had  been 
allowed  with  costs,  obtained  an  order  of  the  Court 
for  leave  to  sue  in  Jormd  pauperis.  Afterwards  the 
Court  made  an  order  on  the  plaintiff,  directing  him 
to  pay  the  defendants  the  costs  of  the  suit  incurred 
by  them,  up  to  the  date  of  the  order  so  made  to  sue 
informd  pauperis: — Held,  that  it  was  not  necessary 
to  obtain  an  order  to  dispauper  the  plaintiff  pre- 
viously to  the  defendant's  issuing  an  attachment 
against  him  for  non-payment  of  such  costs.  Devon- 
port  V.  Demmport,  11  Law  J.  Rep.  (n.s.)  Ch.  325. 

Primd  facie,  a  party  is  entitled  to  the  benefit  of 
an  order  to  sue  in  formA  pauperis  from  the  date  of 
obtaining  the  order,  and  not  merely  from  the  date 
of  the  service.  But  if  the  pauper  has  been  guilty 
of  such  delay  as  shews  maia  fides,  ex,  gr.  not  serving 
the  order  till  the  suit  is  about  to  be  decided  against 
him,  the  Court  will  treat  this  as  a  fraud  on  itself, 
and  will  hold  that  he  has  abandoned  the  benefit  of 
the  order,  so  as  to  charge  him  with  dives  costs. 
Church  V.  Marsh,  13  Law  J.  Rep.  (n.s.)  Ch.  12; 
2  Hare,  652. 

A  pauper  not  allowed  to  present  a  petition  with- 
out the  sanction  of  his  solicitor.  Perry  v.  Walker, 
18  Law  J.  Rep.  (n.s.)  Ch.  75. 

A  plaintiff  the  assignee  of  the  interests  of  certain 
parties  of  a  fund  in  court,  obtained,  on  petition,  as 
of  course,  accompanied  by  the  usual  oath,  the  com- 
mon order  to  sue  In  formd  pauperis: — Held,  that 
such  order  was  irregular,  and  that  a  special  appli- 
cation ought  to  have  been  made  to  the  Court,  for 
leave  to  sue  informd  pauperis. 

If  the  circumstances  of  the  case  are  not  men- 
tioned to  the  officer  of  the  court  on  the  plaintiff 
applpng  for  the  order  as  of  course,  the  order  wiK 
not  afterwards  be  sustuned  upou  the  merits.  St* 
Victor  V.  Deoereux,  13  Law  J.  Rep.  (n.8.)  Ch.  102. 

Order  made  that  a  defendant,  in  contempt  for 
non-payment  of  costs,  might  appear  informd  pau- 
peris,  for  the  sole  and  limited  purpose  of  clearing 
his  contempt. 

The  defendant  had  given  a  notice  of  motion  that 
he  might  defend  the  suit  generally  informd  pauperis : 
— Held,  that  the  above  order  might  be  made  on 
this  notice  of  motion. 

Also,  that  the  circumstance  that  the  defendant 
was  sued  as  an  executor  did  not  preclude  him  from 
obtoining  the  above  order.  Oilfield  v.  Cobbett,  13 
Law  J.  Rep.  (n.s.)  Ch.  177;  1  Coll.  C.C.  169. 

After  a  plea  allowed  to  a  bill  filed  by  a  married 
woman,  an  application  by  her  to  sue  in  formd  pau- 
peris is  special  in  its  nature,  and  not  of  course,  and 
must  be  made  to  that  branch  of  the  Court  in  which 
the  plea  was  sllowed. 

A  married  woman  will  be  allowed  to  sue  informd 
pauperis,  semble,  CouUHng  v.  Coukting,  12  Law 
J.  Rep.  (n.8.)  Ch.  885.   . 

The  Court  cannot,  under  the  1  Will.  4.  c.  36, 
assign  counsel  or  solicitors  to  pauper  defendants, 
on  the  application  of  the  plaintiff  Oarrod  v.  Holden, 
4  Bea.  245. 

A  defendant  obtained  a  reference  under  the  Con- 
tempt Act,  to  inquire  whether  by  poverty  he  was 
unable  to  answer.  The  Master  reported  in  the  ne- 
gative.   By  an  order  of  the  Vice  Chancellor,  tho 
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bill  was  taken  pro  cenfesto,  without  prejudice  to  the 
defendant  applying  withhi  ten  days  to  put  in  hi* 
answer.  The  defendant,  suppreMing  the  previous 
circumstances,  then  obtained  an  order  of  course  for 
leave  to  defend  in  forma  ftauperis.  The  order  was 
discharged.    Nowell  r,  WkUaker,  6  Bea.  407. 

An  administrator,  having  been  admitted  at  the 
Bolls,  to  sue  M  farmd  pauperit,  the  order  was  dis- 
charged by  Lord  Hardwicke.  Paradiee  t.  Sktppard^ 
6  Bea.  586. 

Pauper  order  discharged,  the  particular  dream- 
stances,  tending  to  shew  that  the  plaintiff  was  not  a 
pauper,  not  being  specifically  denied.  Mather  v. 
Shelnterdine,  1  Bea.  267. 

The  Court  refused  to  dispauper  a  plaintiff,  al- 
though in  the  possession  of  property,  and  in  the 
exercise  of  a  business;  the  possession  of  property 
being  wrongful,  the  wrongful  possession  acquiesced 
in  by  the  adverse  party,  and  the  business  being 
necessary  to  the  maintenance  of  himself  and  family. 
Perry  v.  WdUcer,  1  Y.  &  ColL  C.C.  676. 

A  plaintiff  suing  in  formi  pauperiSf  carrying  on 
a  considerable  business,  and  having  the  possession 
of  property  greater  in  amount  than  6Lt  though  not 
after  payment  of  his  just  debts,  dispaupered.  Perrp 
V.  Walker,  1  Coll.  C.C.  229. 
,  Semble — That  a  pauper  plaintiff  or  defendant  may 
be  dispaupered  for  vexatious  conduct  in  the  suit 
Ibid. 

The  affidavit  as  to  property,  filed  in  support  of 
an  application  to  be  allowed  to  sue  inform&pawperi»i 
ought  to  except  nothing  but  the*  wearing  apparel 
and  the  matters  in  question  in  the  cause.     Ibid. 

(MM)    PrOCEEDINQS  IN  DIEFBRENT  C0X7RTS. 

A  bill  by  a  landlord  against  his  tenant  for  specific 
performance  of  an  agreement  for  a  louie  to  be  taken 
by  the  latter,  and  an  action  by  a  landlord  against 
the  tenant  for  use  and  occupation  of  the  premises 
during  a  part  of  the  term,<^Held,  to  be  proceed- 
ings for  the  same  matters  so  far  as  the  subject  of 
the  suits  was  co-extensive.  Ambrose  v.  NoUf  2 
Hare,  649. 

A  defendant  whose  answer  is  not  excepted  to,  or 
referred  back  on  former  exceptions,  may,  upon  the 
expiration  of  eight  days  after  his  answer  or  further 
answer  is  filed,  obtain  as  of  course,  on  motion  or 
petition,  the  usual  order  for  the  plaintiff  to  make 
his  election  in  which  court  he  will  proceed.  Where 
his  answer  is  excepted  to,  or  referred  back  on  for- 
mer exceptions,  he  may  by  notice  in  writii^  require 
the  plaintiff  to  procure  the  Master^s  report  upon 
the  exceptions  within  four  days  from  the  service  of 
the  notice,  and  if  the  report  be  not  obtained  within 
such  four  days,  the  defendant  is  entitled,  ss  o{ 
course,  to  obtain  the  usual  order  for  the  plaintiff  to 
make  his  election  in  which  court  he  will  proceed. 
Orders  of  8th  May  1846,  XVI.  20,  21,  14  Law  J. 
Rep.  (n.s.)  Ch.  285 ;  7  Bea.  xxv. ;  1  Ph.  Ixv. 

The  time  may  be  enlarged  by  the  Court  or  the 
Master.  Same  Orders,  XIX. — ^XXI.,  14  Law  J. 
Rep.  (n.s.)  Ch.  287;  7  Bea.  xxxiii.;  1  Ph.  Ixxvii. 

In  cases  of  election  defendant  whose  answer  is 
excepted  to  may  require  plaintiff  to  obtain  report 
in  four  days,  and  if  not  obtained,  or  the  exceptions 
be  disallowed,  may  obtain,  as  of  course,  the  usual 
order  for  plaintiff  to  elect  in  which  court  he  will 


proceed.    Same  Orders,  LI.,  14  Law  J.  Rep.  (i  j.) 
Ch.  289;  7  Bea.  xliii;  I  Ph.  IxxxviiL 

A  cause  marked  for  one  braoeh  of  the  etnit 
may,  after  appearance  and  before  answer,  by  sua* 
sent  of  all  parties,  betransliBrTed  to  the  other  bnaeh 
of  the  court  Hie  Attwnujf  GemnU  ▼.  Pergikrt  M 
Law  J.  Rep.  (h.s.)  Ch.  178. 

A  party  filed  a  bill  for  th«  apeeifio  ^paknaum 
by  the  lessor  of  an  agreemeat  fat  a  lesae,  aii 
hrougM  an  action  at  law  against  him  for  dsoisges, 
which  had  aeomed  vp  to  the  conuneacemeBt  of  the 
action»  ftom  the  non-performanee  by  the  lesssr  cf 
certain  parts  of  his  agreement; — Held,  dttt  thi 
action  and  suit  were  not  fior  the  same  msttsr,  tai 
might  both  be  continued. 

An  order  was  obtained  by  a  defendant,  that  fte 
plaintiff  should  eleet  within  eight  dm  whedier  he 
would  proceed  at  law  or  in  equity,  but  was  sfker- 
wards  discharged  on  the  ground  that  the  snit  ami 
action  were  not  for  the  same  matter: — ^Held,that 
the  order  did  not  operate  to  stay  all  procecdisfs 
during  the  eight  days  in  which  the  plaintiff  vis  Is 
make  Ms  election.  Fenmingt  v.  flimpArvy,  10  Lav 
J.  Rep.  (n.8.)  Ch.  2^1 ;  4  Bea.  I. 

In  a  suit  instituted  for  the  aduEiinistratioii  of  the 
estate  of  an  intestate,  by  a  party  who  claimed  ss  aok 
next-of-kin,  but  who  had  previously  allied  in  the 
same  character  for  letters  of  administratjop  to  the 
ecclesiastical  court,  which  Court  had  decided  ia 
fiivonr  of  the  defendant,  who  also  claimed  as  sole 
next-of-kin  :~-it  was  held,  that  the  dedaion  of  the 
ecclesiastical  court  was  conclusive,  the  same  poisl 
having  been  put  in  issue,  and  decided  between  the 
parties.  Bant  v.  Jacktmh  14  Law  J.  Rep^  (x&) 
Ch.  488. 

Although  the  time  for  excepting  to  the  answer  Is 
the  original  bill  may  have  apired,  yet,  if  the  pbin- 
tiff  amends  his  bill  the  defendant  cannot  obtain  aa 
order  for  the  plaintiff  to  elect  whether  he  will  pro- 
ceed at  law,  or  in  equity,  until  the  time  forexoeptiag 
to  the  answer  to  the  amendments  has  expired. 
Whether  that  time  is  to  be  computed  according  to 
the  old  practice  or  the  New  Orders,  fti«re.  Ld- 
cester  v.  Letceeter,  10  Sim.  87. 

A  cause  set  down  before  the  Lord  ChanceOsr  of 
England  was  ordered  to  be  transferred  to  saother 
branch  of  the  Court:—- Held,  that  the  Yiee  Chan- 
cellor of  England  has,  nevertheless,  jurisdiction  to 
hear  a  petition  in  the  cause  presented  before  tiie 
order  of  transfer  was  made.  Hiils  v.  H»Mf,  11  Sim. 
571. 

An  application  made  at  the  Rolls,  in  a  Tiee 
Chancellor's  cause,  to  discharge  an  order  to  ens  is 
formd  pauperiif  obtained  of  course,  at  the  Rolls,  eea 
only  be  founded  on  irregularity ;  if  merits  aie  re- 
lied on,  the  application  must  he  made  iiefere  the 
Vice  Chancellor. 

The  plaintii]^  in  a  Vice  Chancellor's  sait,  ob- 
tained as  of  course,  at  the  Rolls,  an  order  to  sse  ii 
formd  pavperit  upon  the  usual  affidavit  that  he  was 
not  worth  5A,  the  matters  in  question  in  the  cubc 
only  excepted.  A  motion  to  dispauper,  on  the 
ground  that  he  was  in  possession  of  the  property  >> 
question  of  considerable  value,  involves  the  ments^ 
and  ought  to  be  made  to  the  Vice  Chancellor,  and 
not  to  the  Master  of  the  Rolls.  Eotinsen  y.  Miiaer, 
6  Bea.  49. 

Where  a  party  claiming  to  be  entitied  to  a  red 
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estate,  bnt  being  nnGertain  whether  his  title  wm  a 
legal  or  an  equitable  one,  was  proceeding  for  the 
leeorery  of  it  bj  action  at  law  and  bill  in  equity  at 
the  same  time: — Held,  that  he  was  bound  to  elect 
either  to  auaipend  hia  prooeedinga  at  Uw,  or  to  lurre 
Ua  bill  dismiaaed,  although  the  relief  prajed  by  tho 
bill  embraeing  an  account  of  rents  ana  a  deliTeiyof 
the  title-daeda,  waa  more  eartonaiTe  than  that  whkA 
was  sought  by  the  action,  iteyfo  ▼.  n^ymM,  1  Cc« 
&P.2I2. 

When  a  party  ia  prooeeding  atUw  and  in  equity 
at  the  same  time  for  the  aame  oauae  of  auit,  tbiia 
Court  haa  no  diaeretion  to  retain  the  auit  if  the 
plaintiff  proceed  with  hia  action,  exoept  in  caaea 
when  the  proceeding  at  law  ia  ancillary  to  that  in 
eqiity,  in  which  caaea  the  Court  haa  the  power  to 
mould  the  pvoeeedinga  with  a  yiew  to  its  own  decree^ 
and  for  that  purpose  may  allow  the  action  to  pro* 
esed,  retaining  the  hill  in  the  mean  time.    Ibid. 

(NN)  ExcHEauBB  in  Eauirr. 

As  to  all  recorde  and  documenta  heretofore  be- 
longing to  Uie  Court  of  Exchequer  in  Equity,  and 
not  yet  brouf^t  into  the  Court  of  Chancery,  the 
doik  of  recorda  and  writs  to  whoae  department  such 
suit  would  belong,  shall  upon  request  of  any  of  the 
parties  apply  for  the  records  and  other  documents 
not  before  brought  into  the  Court  of  Chancery. 
Orders  of  26th  October  1842,  XXX.,  substituted  for 
Order  of  12th  October  1841, 12  Law  J.  Rep.  (h.s.) 
Ch.  4 ;  8  Bes.  IziiL ;  1  Ph.  xzxiii* 

(GO)  Petition  ov  Rights. 

A  demurrer  put  in  by  the  Attorney  General  to  a 
petition  of  right,  which  prayed  relief  against  the 
Crown  for  damage,  through  fire,  to  the  property  of 
the  petitioner,  wUle  occupying,  with  the  permission 
of  the  Crown  in  a  former  reign,  a  portion  of  a  royal 
palace,  which  fire  was  caused  by  the  negligent  con* 
duet  of  the  aenrants  of  the  Crown,  was  allowed. 

Whether  the  Crown  can  be  made  responsible  for 
the  negUgence  of  any  of  ita  senrants,  quare. 

Whether  a  wrong  committed  in  the  time  of  one 
monarch,  can  be  made  the  subject  of  a  petition  of 
right  to  his  successor,  quarg. 

Whether  a  petition  of  right  can  be  maintained  to 
recover  damages  for  a  wrong  done  by  the  Crown, 
f  s^rrv.  Lord  CaaUerhury  v.  <4s  QHSeM,  12  Law  J. 
Rep.  (n.8.)  Ch.  281. 

(PP)  Re-Heabinq. 

A  second  petition  of  re-hearing,  before  the  Lord 
Chancellor,  presented  without  the  special  leave  of 
the  Court,  onlered,  on  the  application  of  the  oppo- 
site party,  on  motion,  to  be  tahen  off  the  file  with 
costs,  together  with  the  common  order,  directing 
the  same  to  be  set  down  to  be  heard.  IfoM  v. 
BaUodt,  11  Law  J.  Rep.  (n.s.)  Ch.  260. 

After  a  decree  had  been  pronounced  and  acted 
upon  by  all  parties,  and  several  orders  made  which 
were  founded  upon  it,  one  of  such  orders  which 
recited  the  decree  was  inroUed,  but  the  decree  itself 
was  not  inrolled : — Held,  that  the  inrolment  of  the 
order  precluded  the  Court  from  re-hearing  the 


Whether  the  inrolment  of  the  order  amounts  to 
an  inrolment  of  the  decree,  qtuere.  M*Dermott  v. 
Kealty^  12  Law  J.  Rep.  (n.8.)  Ch.  237. 


A  Mseai  against  the  inrolment  of  a  decree  was 
entered  on  bcSialf  of  all  the  defendants.  Some  only 
of  the  dcfoodanta  pieaaBted  a  petition  of  re-hearing 
within  the  month  allowed  by  the  Order  of  1698, 
and  a  seoeod  petition  of  re-hearing  was  afterwards 
presented  by  other  defendants:— Held,  that  aa  ono 
peCitiQii  of  lu-heaxing  had  been  presented,  and  the 
uirolnMnt  of  the  decree  was  thus  prevented,  the 
other  defondanta  were  at  liberty  to  present  a  similar 
petition  afterwarda. 

A  pwty  had  been  made  a  dcfondant,  by  virtue  of 
hia  office,  which  he  resigned  bafoie  the  decree,  but 
ccBtinned  to  be  a  party  to  the  suit,  and  waa  entitled 
to  a  retiring  penaion:— Held,  that  he  was  entitled 
to  prssent  a  petition  of  re*hearing. 

A  party  who  is  made  a  defendant  by  supplemental 
bill,  after  a  decree,  and  who  haa  appeared  to  the 
bill,  is  not  entitled  to  preeent  a  petition  of  re-hq(ur- 
ing,  unless  he  haa  put  in  hia  answer. 

Where  a  petiticQ  of  re-hearing  ia  presented  by 
difisrent  defendants,  some  of  whom  are  not  entitled 
to  present  such  a  petition,  the  Court  will  allow  the 
other  petitioners  to  amend  the  petition,  by  atriking 
out  the  names  of  those  psrties  who  are  not  entitled 
to  join  therein.  The  Atttrney  Oeneral  v.  the  Earl 
of  Stoned,  12  Law  J.  Rep.  (n.8.)  Ch.  297. 

A  ddfendant  who  has  sllowed  a  decree  niri  to  be 
made  absolute  against  him  by  not  appearing  to  shew 
cause  against  it,  ia  not  entitled  as  of  course  to  a  re- 
hearing, and  therefore  it  is  irregular  for  a  party  so 
aitoated  to  obtain  an  order  to  re-hear  the  cause 
upon  the  oommon  petition ;  the  proper  course  is  to 
present  a  special  petition,  praying  that  the  Order 
making  the  decree  absolute  may  be  discharged,  and 
that  ths  party  may  be  at  liberty  to  shew  cause 
against  the  decree.  Booth  v.  Cretwicke^  1  Cr.  &  P. 
861. 

The  granting  permission  to  rehear  a  cause  after 
the  expiration  of  six  months  from  the  time  of  pro- 
Dounoing  the  decree  is  solely  in  the  discretion  of 
the  Court     Cooper  v.  Byron,  4  Y.  &  C.  89. 

Statement  of  the  practice  of  the  Court  of  Chan- 
cery as  to  tiie  time  within  which  petitions  for  re- 
hearings  and  bills  of  review  may  b«  filed.  Scaris' 
brick  v.  Lord  SkelmertdaU,  4  Y.  &  C.  79. 

(QQ)  Appeal. 

iCopland  v.  Toulmin,  4  Law  J.  Dig.  514;  a.  & 
7C.&F.849.] 

The  appeal  to  the  Lord  Chancellor  from  an  inter- 
locutory order,  made  on  petition  in  the  court  below, 
is  not  an  app«d  within  the  meaning  of  the  42nd  of 
the  Orders  of  1828.  Richards  \.  Piaiel,  10  Law  J. 
Rep.  (1I.S.)  Ch.375j  1  Cr.  8e  P.  79. 

Fending  an  appeal  to  the  House  of  Lords  by  the 
defendants  in  a  suit,  one  of  the  appellants  died,  and 
the  House  (Mf  Lords  idlowed  the  parties,  who  repre- 
sented him,  to  be  heard  on  Uie  appeal.  They 
reversed  the  decree  of  the  Court  below,  and  dismissed 
the  bill,  with  costs,  as  against  all  the  parties  appear* 
ing  as  appellants;  and  the  usual  direction  was  given, 
that  this  order  should  be  made  an  order  of  the 
Court  below.  An  order  for  this  purpose  was  obtained 
without  filing  any  bill  of  revivor.  A  petition  to 
have  the  last-mentioned  order  discharged  for  irre- 
gularity, was  dismissed,  with  costs.  Thorpe  v. 
MatUngley,  12  Law  J.  Rep.  (n.s.)  Ch.  95. 

Inconveniences,  short  of  irreparable  mischief, 
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will  isdncc  ftbe  Cmat  to  lUy  execudon  of  a  decree, 
pendiiigaii  appeaL 

Older  HMde  for  itaying  a  dfecree  directmg  money 
to  be  paid  oat  of  coart,  on  condition  of  the  party 
appeOaat  nadcrtaking  to  tnbmit  to  anch  order  as 
the  Conzt  might  naake  as  to  the  interest  of  the  fond 
and  C4Mta»  if  nBsncceasfal  on  the  appeal  Corpora- 
ham,  rfGkmeuitr  v.  Wood,  \l  Law  J.  Rep.  (m.s.)  Ch. 

The  pi*i«riflr  appealed  firam  an  order  on  motioBy 
but  before  the  appeal  was  heard,  a  demurrer  was 
allowed  to  the  whole  bill:— -Held,  that  the  Court 
waa  not  precluded  from  afterwards  ^"**T«F»g  the 
appeal  motioni*  though  there  was  no  appeal  from  the 
OToer  allowing  the  demurrer.  A.  Victor  t.  Deoerettx, 
1 4  Law  J.  Rep^  (x.&)  Ch.  244w 

Stmbk — That  when  the  Chancdlor  of  the  Dnchy 
of  Lancaster  revenea  orTazies  the  deoreesof  the  Vice 
Chancellor  of  the  County  Palatine,  he  does  so  in 
the  exercise  of  an  appellate  jurisdiction;  but  whether 
that  jurisdiction  be  appellate  or  otherwise,  the  party 
complaining  of  the  decree  of  the  Court  below  is  not 
baried  by  lapse  of  time  if  he  present  his  petition  to 
vary  it  withm  twenty  years  alter  the  decree  was 

rmounced.    Sttritkrkk  t.  Lord  SkebmendaUy^Y. 
C.  79. 

(RR)  JvmisDicnoir  of  tbe  Coubt. 

There  ia  no  jurisdiction  in  equity  to  decree  a 
partition  of  copyhold  lands,  either  where  the  bill 
relates  to  lands  of  that  tenure  only,  or  to  copyholds 
and  freeholds  intermixed.  Bometuilo  v.  Charles- 
worth,  10  Law  J.  Rep,  (m.s.)  Ch.  ^;  11  Sim.  315$ 
otd  ouk  4&5Yict  cM.  s. 85. 

This  Court  has  no  jurisdiction  to  order  the  Master 
of  the  Common  Pleas  to  Tacate  a  memorandum  of 
an  order  of  this  Court,  entered  under  the  1  &  2  Vict 
c.  1  la  h'tlU  Y.  Gihht,  10  Law  J.  Rep.  (N.a.)  Ch. 
&7i  3BML^a 

The  Court  of  Chancery  will  not  interfere  with 
the  decrees  of  ecclesiastical  courts,  on  the  ground 
that  the  proceedings  there  were  irregular,  provided 
the  su^ectMuatter  of  the  suit  was  within  their  juris- 
diction. JU  Bamo9^  10  Law  J.  Rep.  (n.&)  Ch.  108 ; 
1  Or.  &  P.  31. 

The  summary  jurisdiction  given  to  the  Lord 
ChaucvUor  by  the  11  Geo.  4.  &  1  Will  4.  c.  60. 
s.  A,  fbr  the  conveyance  or  transfer  of  property 
vcstiM  in  persons  as  trustees  or  mortgagees  who  are 
luimtio,  but  not  ibandsuch  by  inquisition,  does  not 
apply  to  cases  in  which  the  fact  of  lunacy  is  cou- 
tvsttHl.  in  re  IKoMer,  10  Law  J.  Rep.  (n.s.)  Ch.  355 ; 
1  (>,  $t  P.  147. 

Vpon  motion  by  a  plaintiiT,  who  set  up  claims  to 
A  WuKrupt's  estate,  to  restrain  the  assignees  from 
proctHHliug  to  distribute  the  dividends, — Held,  that 
A  court  of  vanity  oould  not,  in  such  a  case,  interfere 
^Ith  th«  JurWiotion  of  the  Court  of  Review. 

('sip  of  4^tkiHio»  V.  Pkmmor^  reported  in  Eden 
on  JuriMdiction,  corrected.  Halford  v.  GiUow,  11 
Law  J.  Hvp.  (D.s.)Ch.892{  1  Hare, 375.  n. 

Motion  under  tlie  48  Geo.  3.  c.  123,  for  the  dis- 
rliMrKs  of  a  prisoner,  who  had  been  in  custody  for 
Iwilvo  inuntns,  for  a  debt  under  20/.: — Held,  that 
Itiii  (!ourt  WAS  not  a  court  of  record  within  the 
liii<Mitiiig  uf  ihv  act  I  and  tliat  iurisdiction  was  given 
iMily  to  A  luuirt  of  common  law.  Green  v.  Green, 
IULaw  J.  lUp.  (H.s.)  Ch.  140. 


A  cause  having  been  transferred  from  the  Exche- 
quer under  the  5  Vict  c.  5,  and  Vice  Chancellor  Wi|p. 
ram  having  first  made  an  order  in  it,  it  waaobjccto! 
that  the  Vice  Chancellor  of  England  had  no  jarii- 
diction : — Held,  that  no  provision  having  been  made 
by  the  General  Orders  for  attaching  causes  trus- 
ferred  from  the  Exchequer,  he  had  jurisdiction. 
Knight  V.  MarjoribanJ^  13  Law  J.  Rep.  {ill) 
Ch.  473. 

In  the  case  of  an  information,  filed  by  Her  Ma- 
jesty's Attorney  General,  afi^ting  the  rights,  pro- 
perty, and  revenue  of  the  Crown,  the  Court  of  Ex- 
chequer, sitting  as  a  court  of  equi^,  previously  ts 
the  passing  of  the  statute  5  Vict.  c.  5.  possesKd 
jurisdiction,  although  the  Crovm  had  a  legal  remedy 
in  the  same  court,  sitting  as  a  court  of  reveDae,a]i4 
was  entitled  to  nudntain  an  information  at  law  &a 
the  same  matters. 

By  the  statute  5  Vict  c.  5.  s.  1,  the  jnrisdietioD 
theretofore  exercised  by  the  Court  of  Exchequer  ss 
a  court  of  equity,  was  transferred  to  the  Court  of 
Chancery,  and  the  Crown,  in  respect  of  matters  of 
revenue,  may  now  sue  in  the  Court  of  Chaooeiy  ia 
the  same  way  it  could  have  sued  in  the  Court  of 
Exchequer  previously  to  the  passing  of  the  5  YicL 
c.  5. 

Semble — From  the  case  of  The  AUemey  Geaerd 
to  the  Prince  rf  Wales  v.  St.  Aubyn  (1),  in  cases  of 
this  nature  a  court  of  equity  would  have  juiis£c- 
tion,  on  the  ground  of  confusion  of  boundaries. 

llie  Crown  is  entitled  to  a  right  of  general  reply 
in  cases  analogous  to  the  present  one.  The  Jtisnef 
General  v.  the  Corporation  iff  the  Giy  cf  Xawfas, 
14  Law  J.  Rep.  (n.8.)  Ch.  305. 

Petition  by  tenant  in  tail,  on  the  death  of  the 
tenant  for  life,  for  payment  of  a  frmd  in  coort,  arises 
from  the  sale  of  timber  improperly  cut  by  the  tenant 
for  life.  The  decree,  on  further  directions,  was 
made  by  the  Master  of  the  Rolls,  but  it  did  not  re- 
serve liberty  to  apply : — Held,  that  the  case  vsi 
not  afiected  by  the  11th  Order  of  May,  1837,  and, 
therefore,  the  application  was  not  improperly  made 
to  the  Vice  Chancellor  of  England.  Abarem  r. 
Almrrow,  10  Sim.  602. 

A  suit  to  set  aside  a  decree  at  the  RoUs,  on  the 
ground  of  fraud,  may  be  heard  by  the  Vice  Chaa- 
cellor.    Archer  v.  Slater,  10  Sim.  624. 

The  Vice  Chancellor  has  no  jurisdiction  under 
the  12th  Order  of  May  1837,  to  order  a  fund  stand« 
ing  in  trust  in  a  Lord  Chancellor's  cause  to  be 
transferred  to  a  Rolls  cause.  Wright  v.  Irvisg, 
10  Sim.  625. 

A  court  of  equity  has  no  jurisdiction,  under  the 
1  &  2  Vict  c.  110.  s.  14,  to  order  monies  invested 
in  the  name  of  the  Accountant  General,  to  staod 
charged  with  a  judgment  debt  recovered  at  law 
against  the  party  entitled  to  such  funds.  Miles  v. 
Presland,  2  Bea.  300. 

Principles  of  the  Court's  jurisdiction  over  public 
functionaries.    Freudn  v.  Lems^  4  M.  &  Cr.  249. 

Jurisdiction  of  this  Court  to  restrain  proceedings 
in  the  Admiralty  Court  on  bottomry  Ixmds.  Dw- 
can  V.  M*Calmont,  10  Law  J.  Rep.  (ir.s.)  Ch.  335; 
3  Bea.  409. 

Where  commissioners  of  sewers,  under  an  act  of 
parliament,  are  proceeding  to  pave  and  make  sewers 
to  the  ii^jory  of  property,  in  a  case  not  within  tbe 
act,   this  Court,  unless  expressly   exdnded,  hat 
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jnrisdiction  to  interfere,  although  by  the  act  juris- 
diction is  given,  to  the  Justices  at  sessions,  whose 
judgment  is  not  to  be  removed  by  certiorari  or  other- 
wise into  any  of  Her  Majesty's  courts  of  record  at 
Westminster  or  elsewhere.  Birley  v.  the  Conttablet, 
4'c.,  (ffChorUcn-upon'Medlock,  8  Bea.  499. 

A  cross  hill  by  lessee  of  a  corporation  to  have  an 
inquisition,  finding  the  lease  collusive,  quashed  and 
deUrered  up  to  be  cancelled  as  being  irregular  and 
fraudulent,  dismissed  with  costs,  on  the  ground  of 
want  of  jurisdiction.  CorporatUm  qf  Arundel  v. 
HoimeSf  4  Be&  Z25, 

Jurisdiction  of  Court  with  respect  to  letters  patent 
In  re  NiekeP*  Patent,  4  Bea.  563. 

This  Court  has  authority  to  relieve  against  an  in- 
strument, which,  although  legal  upon  the  face  of  it, 
was,  in  ikct,  executed  for  an  illegal  and  immoral 
purpose.    Batty  v.  Chester,  6  Bea.  108. 

A  court  of  equity  has  no  original  jurisdiction  to 
try  the  validity.'of  a  will,  either  of  a  real  or  persona] 
estate ;  hut  where,  on  a  bill  filed  for  the  removal  of 
terms,  or  for  other  equitable  relief  the  validity 
of  a  will  of  real  estate  incidentally  comes  in  ques- 
tion, the  Court  will  proceed  to  investigate  that  ques- 
tion, and  will,  generally  speaking,  for  the  purpose  of 
infbhning  its  conscience  direct  an  issue  devieavit  vel 
ntm.  Middleton  v.  Sherburne,  4  Y.  &  C.  358. 

The  cases  of  Kerrick  v.  Brantley,  7  Bro.  P.C.  487, 
and  Andrew*  v.  Powyt,  2  Bro.  F.C.  504,  are  no 
authorities  for  the  proposition  that  a  court  of  equity 
has  no  jurisdiction  to  try  the  validity  of  a  will  of 
real  or  personal  estate.    Ibid. 

The  Vice  Chancellor  cannot,  without  special 
anthOTity,  hear  a  motion  to  discharge  an  order  of 
the  Lord  Chancellor,  though  made,  of  coarse,  as 
upon  petition ;  and  therefore  the  Yice  Chancellor 
cannot,  without  such  authority,  discharge  an  order 
to  set  down  exceptions  for  argument  Earl  ijf  Glen- 
gall  V.  Bland,  1  Hare,  624. 

The  Court  having  interfered  by  injunction  to 
restrain  the  payment  of  a  legal  debt,  admitted  by 
the  debtor  to  be  due  to  the  nominal  creditor,  has 
the  jurisdiction  to  decree  payment  of  the  debt 
against  the  debtor,  without  sending  the  party  en- 
titled to  the  payment,  to  recover  it  by  the  use  at 
law  of  the  name  of  Uie  nominal  creditor.  Qreen  v. 
Pledger,  8  Hare,  165. 

Jurisdiction  or  discretionary  power  of  the  Court, 
by  the  efiTect  of  the  statute  8  &  9  Yict  c.  105.  s.  2, 
to  vary  or  relax  the  terms  of  the  General  Orders  of 
August  1841.     Medhurtt  v.  Allison,  4  Hare,  479. 

A  court  of  equity  in  England  will  entertain  a 
bill  to  settle  the  boundaries  of  real  estates  in  Ja- 
maica.   Tullock  V.  Hartley,  1  Y.  &  Coll.  C.C.  114. 

Semhle — That  a  covenant  to  refer  all  matters  in 
difiEerence  between  the  shareholders  of  a  company 
to  arbitration,  the  submission  and  award  to  be 
binding  and  conclusive  on  the  parties,  "  without 
further  suit  or  trouble,"  is  no  bar  to  a  suit  in  a 
court  of  equity  between  the  same  parties  and  for 
the  same  matters.  Benson  v.  Hathom,  1  Y.  &  Coll. 
C.C.  826. 

(SS)  Ce£Ditor*8  Claim. 

The  admission  of  the  debt  by  the  answer  of  one 
of  two  executors,  Is  a  sufficient  foundation  for  a 
decree  in  a  creditors'  suit.  Burdett  v.  Booth,  10 
Law  J.  Rep.  (n.s.)  Ch.  356. 


Construction  of  46th  Order  of  August  1841,  with 
regard  to  interest  Trial  v.  Kibblewhite,  11  Law 
J.  Rep.  (n.s.)  Ch.  248. 

A  suit  may  be  sustained  by  a  creditor,  whose 
debt  is  not  yet  due,  but  payable  at  a  fViture  period, 
against  the  personal  rerpesentatives  of  a  deceased 
debtor. 

The  interference  -of  the  Court,  in  such  a  suit, 
with  the  assets  and  the  personal  representatives, 
will  depend  on  the  case  made  at  the  hearing,  and 
the  circumstances  that  may  arise  with  reference  to 
the  assets  after  the  hearing.  Whitmore  v.  Oxborrow, 
12  Law  J.  Rep.  (n.s.)  Ch.  21 ;  1 Y.  fif  Col.  C.C.  13. 

A  creditor  seeking  to  prove  in  a  creditors^  suit, 
brings  his  legal  rights  with  him  into  equity ;  and 
that  whether  he  is  plaintiff  or  comes  in  unqer  the 
decree. 

The  onus  is  not  thrown  on  a  bond  creditor  in  the 
first  instance  to  prove  the  consideration;  but  the 
Master  may  exercise  a  discretion  in  calling  upon 
him  to  give  such  evidence  of  the  consideration  as 
may  be  necessary  to  repel  the  implications  arising 
out  of  circumstances  before  the  Master.  In  the  case 
of  an  original  debtor^  where  a  case  of  mere  suspi- 
cion is  made  out  against  the  bond,  the  Master  would 
exercise  a  sonod  discretion  in  requiring  from  the 
creditor  an  affidavit  as  to  the  consideration  of  the 
bond.  The  case  of  Riundell  v.  Lord  Bivers  com- 
mented upon. 

The  debtof  a  plaintiff  in  a  creditors*  suit,  though 

£  roved  at  the  hearing,  may  be  impeached  in  tihe 
(aster's  office,  not  only  by  an  opposing  creditor, 
but  by  the  executor ;  sed  quare,  whether  upon  the 
same  facts  and  evidence  as  were  before  the  Court  at 
the  hearing.  WUtaker  v.  Wright,  18  Law  J.  Rep. 
(N.s.)  Ch.  241 ;  2  Hare,  810. 

Persons,  not  parties  to  a  suit,  have  not  a  right  to 
appear  on  further  directions,  without  leave,  where 
their  appearance  is  objected  to  or  opposed,  semble. 
Grace  v.  Terrington,  14  Law  J.  Rep.  (N.ft.)  Ch.  352 ; 
2  Coll.  C.C.  53. 

A  creditors'  suit  was  instituted  against  the  exe- 
cutrix and  the  infant  devisees  of  a  testator,  and  the 
usual  decree  was  made  therein :  but  the  debt  had 
not  been  proved  in  this  suit,  and  the  Master  had  not 
been  <Ureoted  to  inquire  as  to  the  proper  parties  to 
the  suit  Another  creditors'  suit  was  mstituted 
against  the  same  parties: — Held,  that  this  last  suit 
was  regular,  and  a  decree  made  therein.  Reid  v. 
Territt,  IS  Law  J.  Rep.  (n.8.)  Ch.  146;  1  Coll. 
C.C.  1. 

To  obtain  the  usual  decree  in  a  creditors*  suit,  it 
is  not  sufficient  for  the  plaintiff  to  put  in  an  accept- 
ance of  the  testator,  proved  as  an  exhibit  Quare — 
Whether  any  evidence  should  be  given  of  the  con- 
sideration.  Keater  v.  Lynch,  1  Y.  &  Coll.  C.C.  437. 

A  writ  was  instituted  for  administering  a  deceased 
debtor's  estate,  and  the  ordinary  decree  pronounced. 
B,  a  creditor  bv  bond,  went  in  under  the  decree 
and  eetablished  his  charge  before  the  Master  as  a 
specicJty  creditor;  the  only  other  specialty  creditor 
was  F ;  B  also  claimed  to  be  a  mortgagee  by  de- 
posit of  title-deeds  for  securing  the  sum  due  on  his 
bond,  and  the  Master  directed  the  charge  of  B  to 
stand  over  for  the  purpose  of  its  being  amended  by 
B  with  reference  to  his  claim  as  an  equitable  mort- 
gagee, but  no  amendment  was  ever  made,  although 
B*s  agent  in  the  country  had  been  informed  by  the 
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agent  in  town,  that  the  amendment  had  been  made, 
^e  estate,  in  respect  whereof  the  equitable  mort- 
gage was  churned,  was  sold,  and  the  sale  was  com- 
pleted under  the  orders  of  the  Court,  and  the  surplus 
sale  money  having  been  found  insufficient  to  pay 
the  specialty  debts,  the  same  was  ordered  to  be 
apportioned  by  the  Master  between  the  two  specialty 
creditors,  which  had  been  done.  After  a  lapse  of 
eight  years  from  the  date  of  the  decree,  and  before 
the  sums  apportioned  were  paid  out  to  B  and  the 
other  specialty  creditors,  B,  being  possessed  of  the 
title-deeds,  applied  by  petition  ror  leave  to  go  in 
before  the  Master  and  establish  his  equitable  mort* 
gage,  stating,  amongst  other  things,  that  he  had, 
during  the  preceding  month  for  the  first  time  dis- 
covered that  his  charge  had  not  been  amefided  pur- 
suant to  the  Master's  direction:  the  petition  was 
dismissed,  with  costs.  CatteU  v.  Simfmsy  14  Law  J. 
Rep.(N.8.)Ch.l89. 

(TT)  Distringas. 

The  Court  of  Chancery  empowered  upon  a  sum- 
mary application  to  restrain  the  Bank  of  England, 
&c  f^m  permitting  transfer  of  stock,  &c.  5  Vict 
c.  5.  s.  4;  19  Law  J.  Stot  125. 

Form  of  the  writ  of  distrlngat  to  be  issued  from 
the  Court  of  Chancery,  s.  6.     Ibid. 

The  practice  in  obtaining  and  the  effect  of  a  dif 
trmgtit  out  of  the  Court  of  Chancery  to  prevent  the 
transfer  of  stock  at  the  Bank  of  England  defined  by 
Orders  of  17th  November,  1841,  11  Law  J.  Rep. 
(M.S.)  Cb.  8 }  8  Bea.  xxxiii. ;  1  Ph.  t. 

Form  of  affidavit  for  obtaining,  see  Order  of  lOtli 
of  December  1841,  8  Bea.  xxxviii. ;  1  Ph.x. 

The  5  Vict  c.  8.  s.  4.  does  not  confer  any  new  or 
summary  jurisdiction  on  the  Court  To  continue  a 
restrainmg  order,  a  bill  must  be  filed. 

On  the  28th  of  May  a  restraining  order  was  ob- 
tained under  the  4th  section.  On  a  motion  to  dis- 
solve, on  the  80th  of  June,  no  bill  being  filed,  and 
no  sufficient  excuse  given  for  the  omission,  the 
Court  refused  to  continue  the  order  till  a  bill  could 
be  filed,  and  discharged  it  with  costs. 

Qttore — Whether  a  party,  who  has  obtained  a 
dUtrmgoM  under  the  5th  section,  is  entitled  to  come 
afterwards  for  a  restraining  order  under  the  4th 
section. 

Semble — He  might,  under  special  circumstances; 
ex,  gr»y  in  case  of  new  discovery  after  dUtringat 
issued;  or  the  erroneous  refusal  of  the  Bank  to 
notice  the  distringas,  and  a  strong  case  of  merits 
and  urgency.  In  re  5  VicU  c.  5,  and  In  re  the 
Marqms  iff  Hertford,  11  Law  J.  Rep.  (h.s.)  Ch.  817 ; 
1  Hare,  584;  on  appeal,  1  Ph.  129. 

A  Judge's  order  having  been  obtained  under  the 
Abolition  of  Arrest  Act,  charging  a  fVind  in  the 
Court  of  Chancery,  the  party  in  whose  favour  such 
chaTging  order  was  obtained  presents  a  petition  fbr 
payment  of  the  dividends  to  him  :—Held,  that  with- 
out consent  of  the  party  entitled  to  the  ftind,  tibe 
petitioner  could  only  have  a  stop  order.  Whi^ld 
y.  Priekett,  12  Law  J.  Rep.  (H.fl.)  Cb.  84;  18  Sim. 
259. 

Semb4e^ThtLtih9  4«h  and  5th  sections  of  the  stat 
5  Vict  c.  5.  relate  to  difi^rent  subjects.  To  antho* 
rise  an  application  to  the  Court  under  the  former 
section,  it  must  be  founded  on  afildavit  expressed  in 
positive  terms.  Bt  parte  Field,  1  Y.  &  Coll  C.C.  1. 


(UU)  JWMMCTIOV AMD  DUTIBfl  OF THS  MASnift. 

The  per-oentage  fee  to  the  taxing  Masters  for  the 
taxation  of  costs  £ced  by  the  8rd  sch^uletothe  Older 
of  26th  October  1842,  12  Law  J.  Rep.(H.a.)  Ch.6: 
8  Bea.  67;  reduced  to  3L  by  Older  of  12tb  Febnuiy 
1845,  14  Law  J.  Rep.  (n.s.)  Ch.  281 ;  7  Bea.  xiL ;  I 
Ph.  lix. 

Under  the  18th  Order  of  1881,  the  Master  maj 
make  several  enlargements  of  the  time  for  makiag 
his  report  upon  exceptions,  and  it  is  not  necessary 
for  any  of  such  enlargements,  except  the  fint^  to  be 
made  within  fourteen  days  from  the  date  of  the  order 
of  reference.  Becjce  y,  ff  hitewartk,  10  Iaw  J.  Jiep,- 
(n.s.)  Ch.  7 ;  3  Bea.  350. 

The  examination  of  witnesses  vied  9oee  before  tbe 
Master,  under  the  69th  Order  of  1828,  may  be  tJie 
subject  of  objection  and  exception,  as  is  the  exercise 
of  any  other  power  given  to  the  Master. 

It  is  not  the  course  of  the  Couit  to  interfere  with 
the  Master's  judgment  in  the  conduct  of  ioquiiies 
before  him,  unless  upon  his  report  or  oertiGcati^ 
regularly  brought  beifbre  the  Court  by  exception. 
Maddrford  v.  Austwick,  10  Law  J.  Rep.  {ha)  CL 
105;  11  Sim.  209. 

Where  a  reasonable  case  of  suspicion  is  raised  is 
to  the  validity  of  a  bond,  which  it  ia  necessuy  to 
prove  in  the  Master^s  office,  the  Master,  in  the  ex- 
ercise of  a  fair  di8cretion,oughttoreqaireproof  of  the 
consideration.  RundeU  v.  Lord  Rioers,  1\  Law  J. 
Rep.  (n.s.)  Ch.  27. 

The  48th  New  Order  merely  prohihita  the  Msster 
from  stating  affidavits,  &c. ;  it  does  not  prevent  him 
from  stating  deeds  or  documents,  or  from  giving  kii 
reasons  or  conclusions  as  previously.  Mens  y.  BeU, 
11  Law  J.  Rep.  (n.s.)  Ch.  77;  1  Hare,  78. 

The  intention  of  the  48th  Order  of  August  1841 
is,  not  to  direct  the  Master  to  omit  the  hicts  upon 
which  his  conclusion  is  founded,  but,  as  an  addition, 
to  refer  to  those  particular  portions  of  eridcnoe 
ftom  which  he  deduces  his  conclusion.  In  re  Gr^ 
11  Law  J.  Rep.  (N.a.)  Ch.  91. 

The  sum  to  which  the  Master's  clerks  aie  entitled 
for  entering  accounts  of  receivers,  consignees,  asd 
committees,  in  each  of  the  books  in  &e  Master'i 
office,  is  6d,  per  folio,  and  no  more.  Aomttv. 
DeffeJl,  12  Law  J.  Rep.  (n.s.)  Ch.  348. 

(VV)  RsauTRABs. 

The  registrars  are  to  keep  distinct  lists  of  the 
causes  and  other  matters  to  be  heard  before  eseh 
Judge.  Orders  of  1 1th  Novemfaer  1841,  VIL ;  H 
Law  J.  Rep.  (n.8.)  Ch.  8 ;  3  Bea.  xxxiL ;  1  Ph.  ir. 

(WW)  Accountant  Obnxhal. 

The  Accountant  General  in  Chancery  and  &» 
Bank  of  England  may  act  on  powers  of  attorney 
given  to  ree^ye  monies  payable  by  the  Acoowatuit 
General  of  the  Court  of  Exchequer.  Order  of  lit 
Noyember  1841 ;  8  Bea.  xxiz. ;  1  PIlL 

(XX)  PEBLDtlVABT  iHClUimnU. 

If  it  be  necessary  in  the  progress  of  a  caoM  to 
determine  whether  ike  plaintiff  sustains  the  duisc- 
ter  which  he  assumes,  the  Court  tnt^  direct  an 
interlocutory  proceeding  for  the  purpose  of  deter- 
mining that  qnestion  before  Uio  hearing  of  the 
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caase.  Kent  t.  Bttrgtw,  10  Law  J.  Rep.  (ka)  Cb. 
100;  11  Sim.  361. 

The  sole  pUintaff  in  *  cause  obtained  an  order, 
npon  motion,  directing  certain  preliminary  inquiries 
to  be  made,  under  the  General  Order  of  May  1839. 
The  plaintiff  died  before  any  report  was  made,  and 
before  any  decree  had  been  made  in  the  cause.  One 
of  the  defendants  filed  a  supplemental  bill  to  have 
the  benefit  of  that  Order  and  the  inquiries  thereby 
directed : — Held,  that  such  bill  was  regular.  Up- 
john V.  U]>folah  10  Law  J.  Rep.  (n.8.)  Ch.  328 ;  4 
Bea.246. 

In  1835,  £  W  assigned  to  trustees  a  policy  of 
assurance  for  5,000i.  upon  trusts,  for  the  benefit  of 
bis  children,  on  attaining  the  age  of  twenty-one 
years,  or  marriage.  £  W  afterwards  became  bank- 
rupt, whereupon  his  assignees  filed  a  bill  against  the 
trustees  and  the  children,  seeking  to  set  aside  the 
settlement  as  voluntary,  and  executed  during  the 
insolvency  of  the  settlor :  the  answers  to  the  bill 
denied  the  charge  of  insolvency.  A  motion  on  the 
part  of  the  plaintiff  for  a  reference  to  the  Master, 
under  the  5th  Order  of  May  1839j  to  inquire  into 
the  number  of  children  of  £  W,  and  when  born, 
and  whether  any  of  them  had  died,  having  attained 
the  age  of  twentv-one,  or  having  been  married,  and 
who  were  their  legal  personal  representatives,  &c., 
was  refused ;  and  the  costs  of  the  motion  were  re- 
served till  ihe  hearing.  Belcher  v.  Whitmore,  13 
Law  J.  Rep.  (n.s.)  Ch.  247 ;  7  Bea.  245. 

The  Court  will  not  direct  preliminary  inquiries 
to  be  made  under  the  5th  Order  of  May  1839,  un- 
less it  is  plain  that  they  would  be  directed  at  the 
hearing,  and  would  be  binding  on  the  parties  to  the 
suit.    Meinertxhagen  v.  Davis,  10  Sim.  289. 

If^  on  an  application  by  the  plaintiff,  under  the 
5th  Order  of  the  9th  of  May  1839,  for  preliminary 
accounts  to  be  taken,  the  defendant  objects  that 
certain  persons  oueht  to  have  been  made  co-plain- 
tiffii,  the  Court  will  not  make  the  order.  Logan  v. 
Baines,  10  Sim.  604. 

A  bill  was  filed  for  payment  of  a  legacy  ;  but  it 
appeared,  from  the  answer,  that  the  plaintiff  did  not 
correct!  V  answer  the  description  of  the  legatee  con- 
tained m  the  will.  The  Court  refused  to  direct  a 
preliminary  inquiry  under  the  5th  Order  of  the  9th 
o(  May  1839.     Wilton  v.  Applegarth,  10  Sim.  657. 

A  preliminary  inquiry,  under  the  5th  General 
Order  of  May  1839,  as  to  who  was  next-of-kin,  was 
refused,  where  the  plaintiff  sued  in  his  right  of 
next-of-kin ;  but  it  was  denied  by  the  answer  that 
he  filled  that  character.  Kimhela  v.  Lee,  7  Bea. 
300. 

The  plaintiffs  claiming  to  be  nextpof-kin  of  the 
testatrix,  filed  their  bill  against  the  executors  in 
respect  of  legacies  which  had  failed ;  the  executors 
answered,  but  did  not  admit  that  the  plaintifils  were 
such  next-of-kin.  The  plaintiffi}  moved,  under  the 
Sth  Order  of  the  9th  of  May  1839,  for  a  reference 
to  inquire  who  were  the  nextrof-kin  of  the  testatrix. 
Motion  refused. 

A  preliminary  inquiry  may  be  directed,  under 
the  5th  Order  of  tlie  9th  of  May  1839,  where  the 
evidence  upon  the  answer  is  a  sufficient  foundation 
for  the  Order,  but  not  where,  if  the  cause  were  heard 
upon  that  evidence,  the  bill  would  be  dismissed. 

Quare — ^Whether  an  affidavit  might  not  be  re- 
ceived in  support  of  tlie  motion,  where  the  answer 
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simply  stated  ignorance  of  the  plaintifils  title.  Top- 
ham  V.  Lightbody,  1  Hare,  289. 

Motion  under  the  5th  Order  of  the  9th  of  May 
1839,  for  special  accounts  and  inquiries,  not  merely 
preliminanr  to  the  decision  at  the  hearing  of  the 
questions  m  the  cause,  but  involving  the  decision 
of  some  of  those  questions,  refused.  Curd  v.  Curd, 
2  Hare,  116. 

Motion  for  inquiries  as  preliminary  under  the  5th 
Order  of  the  9th  of  May  1839,  refased,  where  the 
necessi^  of  the  inquiries  would  depend  upon  a  cer- 
tain effect  being  given  to  a  will  of  difficult  con- 
struction.    Breeze  v.  English,  2  Hare,  118. 

Order  for  preliminary  inquiries,  under  the  5th 
Order  of  the  9th  of  May  1839,  refused  where  some 
of  the  defendants  suggested  to  be  out  of  the  juris- 
diction had  not  appeared.  Barrett  v.  Buck,  2  Hare, 
520. 

(YY)  Service  ov  Papess. 

The  plaintiff  shall  be  at  liberty,  without  leave  of 
the  Court,  to  serve  any  notice  or  petition  personally 
or  at  the  dwelling  house  of  any  defendant,  who, 
having  been  duly  served  with  a  subpoena  to  appffar 
and  answer,  shsll  not  have  appeared  in  time.  Or- 
ders of  nth  April  1842,  III.,  11  Law  J.  Rep.  (n.8.) 
Ch.  431 ;  3  Bea.  xlii. ;  1  Ph.  xv. 

Proceedings  not  requiring  personal  service  may 
be  served  on  the  solicitor  of  a  party. 

A  party  proceeding  in  person  is  to  indorse  his 
name,  residence,  and  address  for  service,  on  all  pro- 
ceedings. 

Service  of  proceedings  on  parties  defending  in 
person  may,  if  no  address  is  given,  be  made  per- 
sonally, or  at  his  place  of  residence. 

Proceedings  are  to  be  served  before  8  o'clock 
in  the  evening,  or  otherwise,  to  date  as  of  the  next 
day.  Orders  of  26th  October  1 842,  XIX.— XXIL, 
12  Law  J.  Rep.  (n.s.)  Ch.  3 ;  3  Bea.  lix. ;  1  Ph.  xxix. 

The  four-day  order,  to  enforce  the  production  of 
documents  in  the  Master's  office  by  a  party  to  tlie 
cause,  does  not  require  personal  service.  Hobson  v. 
Sherwood,  12  Law  J.  Rep.  (m.s.)  Ch.  447 ;  6  Bea.  63. 

To  substitute  service  of  an  order  requiring  per- 
sonal service,  it  is  necessary  first  to  apply  for  leave 
to  serve  notice  of  the  motion  on  the  clerk  in  court, 
and  then  to  come  for  substitution  of  service  of  the 
order.  The  15th  New  Order  docs  not  take  away 
the  old  practice.  Ottey  v.  Pensam,  1 1  Law  J.  Rep. 
(n.8.)  Ch.  97. 

Substituted  service  of  a  subpoena  ordered  on  the 
solicitor  of  a  defendant  residing  out  of  the  juris- 
diction.    Cooper  V.  Wood,  5  Bea.  391. 

An  order,  that  the  service  on  the  father  of  an 
infant  defendant  should  be  good  service  on  the 
infant,  granted,  on  an  affidavit,  stating  the  refusal 
of  a  faUier  to  say  where  his  child  was,  the  age  of 
the  child,  and  that  the  usual  residence  of  the  child 
was  with  his  father.  Lloyd  v.  Lloyd,  11  Law  J. 
Rep.  (n.s.)  Ch.  109. 

For  the  purpose  of  the  23rd  of  the  Orders  of 
August  1841,  it  is  not  necessary  to  serve  an  "  office  " 
copy  of  the  bill :  an  examined  copy  is  sufficienL 
Blew  V.  Martin,  11  Law  J.  Rep.  (N.s.)  Ch.  145 ; 
1  Hare,  150. 

The  affidavit  in  support  of  a  motion  under  the 
23rd  Order  of  August  1841  must  state,  that  the 
copy  bill  served  was  a  copy  "  omitting  the  inter- 
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rotating;  part"     Gibson  y.  Haynes,  1 1  Law  J.  Rep. 
i<.8.)Ch.  152;  1  Hare,  317. 

Where  a  party  applies  for  an  order  under  the 
24th  of  the  General  Orders  of  August,  1841,  an 
affidsTit  mast  be  produced,  that  no  account,  &c.  is 
sought  against  the  defendant  Davis  t.  Prout,  1 1 
Law  J.  Rep.  (n.8.)  Ch.  879 ;  6  Bea.  102. 

A  husband  and  wife  were  defendants  to  the  suit, 
and  a  copy  of  the  bill  was  served  on  the  husband 
alone.  The  suit  did  not  relate  to  the  separate 
estate  of  the  wife: — Held,  that  this  was  good 
service  to  found  an  order  upon,  under  the  24th  of 
General  Orders  of  August  1841.  Kent  v.  Jacobs, 
11  Law  J.  Rep.  (n.b.)  Ch.  S80 ;  5  Bea.  48. 

Practice  in  relation  to  the  service  of  the  defen- 
dant with  an  office  copy  of  the  bill.  Warren  v. 
Postlewayte,  18  Law  J.  Rep.  (H.s.)Ch.  176;  1  Coll. 
C.C.  171. 

An  order  made  for  leave  to  enter  a  memorandum 
of  service  of  a  copy  of  the  bill,  under  the  24th 
Order  of  August  1841,  on  a  statement  at  the  bar, 
that  the  bill,  as  settled  by  counsel,  prayed  no  direct 
relief  against  the  defendant  so  served,  dispensing 
with  an  affidavit  to  that  effect  Hudson  v.  Dung^ 
worth,  14  Law  J.  Rep0(N.8.)  Ch.  40. 

Where  it  appeared  that  the  agent  of  a  defendant 
abroad  had  a  general  authority  to  act  on  behalf  of 
his  principal  in  relation  to  a  matter  which  even- 
tually became  the  subject  of  a  suit,  the  Court 
ordered  that  service  upon  such  agent  of  the  sub- 
poena to  appear  and  answer  the  bill,  and  also  of  an 
injunction  which  had  been  granted  against  the  de- 
fendant, should  be  deemed  good  service  upon  his 
principal ;  but  before  making  the  order,  required 
a  letter  to  be  sent  to  the  principal,  stating  the  pro- 
ceedings which  were  being  taken.  Murray  v.  Vtbart, 
14  Law  J.  Rep.  (n.8.)  Ch.  217. 

Under  the  24tb  Order  of  August  1841,  the  Court 
will  allow  the  plaintiff  to  enter  a  memorandum  of 
service  of  a  copy  of  the  bill,  without  an  affidavit 
stating  the  nature  of  the  suit,  and  that  no  direct 
relief  is  sought  against  the  defendant  who  has  been 
served.     Mawhood  v.  Labouchere,  12  Sim.  862. 

A  petition  presented  under  8  &  4  Vict  c.  55.  by 
a  tenant  for  life,  of  settled  estates,  for  leave  to  drain 
the  estates,  ordered  to  be  served  on  the  trustees  to 
preserve  contingent  remainders,  the  person  benefi- 
cially entitled  to  the  first  vested  estate  of  inheri- 
tance, being  an  infant  Ex  parte  Bering ,  12  Sim.  400. 

Memorandum  of  serving  copy  bill  allowed  to  be 
entered  after  the  Orders  of  May  1845  were  in  ope- 
ration, although  the  service  would  have  been  bad  if 
made  after  these  Orders  took  effect.  Feltham  v. 
Clarke,  18  SiuL  491. 

The  motion  for  leave  to  enter  a  memorandum  of 
service  of  a  copy  of  the  bill,  under  the  24th  Order  of 
August  1841,  needs  not  to  be  supported  by  an  affi- 
davit shewing  that  the  defendant  is  not  an  infont 
Welch  V.  Welch,  1  Hare,  598. 

Verification  of  the  copy  of  the  bill  to  be  served 
under  the  24th  Order  of  August  1841.  Penfold  v. 
Bouch,  2  Hare,  157. 

If  a  party  in  a  suit  may  be  served  out  of  the 
jurisdiction,  under  the  stat  4  &  5  Will.  4.  c  28.  in 
respect  of  any  part  of  the  subject  of  the  suit,  the 
service  is  good  for  all  the  other  purposes  of  the  suit 
It  is  not  open  to  one  defendant,  on  an  interlocutory 
application,  to  object  to  the  irregularity  of  the  ser- 


vice of,  and  appearance  by,  another  defendant,  if 
such  other  defendant,  having  notice  of  the  appiica- 
tion,  does  not  himself  object  on  the  ground  of  sod 
irregularity.     Qreen  v.  Pledger^  8  Hare,  165. 

In  1884,  S  employed  B  as  his  agent  and  soUcitsr 
in  the  matter  in  question,  and  B  in  that  eapariiy 
corresponded  with  W  thereon.  In  1848,  S,  who 
then  resided  abroad,  being  informed  that  the  repre- 
sentative of  W  was  about  to  file  a  bill  against  him 
on  the  same  matter,  directed  that  he  should  be  re- 
ferred to  B,  in  whose  hands  the  matter  had  been. 
B  stated  that  he  had  no  authority  to  appear  (or  S, 
and  was  not  professionally  concerned  for  him:— 
Held,  that  service  on  B  of  the  Babpcena  to  appesr 
and  answer  the  bill,  could  not  be  subatitutei  ibr 
service  on  S.     Webb  v.  Saknon,  8  Hare,  251. 

Verification  of  the  copy  of  the  bill  served  under 
the  24th  Order  of  August  1841. 

It  is  not  sufficient  that  the  copy  of  the  bill  serrcd 
under  the  24th  Order  has  been  examined  with  the 
office  copy,  unless  the  office  copy  be  proved  to  have 
been  examined  with  the  engrossment  Coltwun  v. 
Raekham,  8  Hare,  184. 

It  is  sufficient  to  state  that  the  copy  of  the  b31 
served  under  the  24th  Orders  of  August  1841,  is  a 
true  copy ;  and  not  necessary  to  shew  (as  in  Pei^ 
V.  Bouch,)  the  manner  of  examination.  Bnu^Om 
V.  Broughton,  8  Hare,  385. 

In  a  suit  by  a  shareholder  in  a  banking  company, 
to  restrain  proceedings,  and  set  aside  a  jni^weai 
against  the  public  officer  of  the  bank,  the  Cooit 
allowed  substituted  service  of  the  subpoena  apsn 
the  attomey-at-law  in  the  judgment,  where  the 
plain  tiff  at-law  was  out  of  the  JTirisdiction,  althoogk 
he  had  not  caused  a  scire  facias  on  the  judgment  to 
be  issued  against  the  plaintiff  in  equity.  WooM 
V.  Walker,  8  Hare,  889. 

Order  for  leave  to  enter  the  service  of  a  copy  of 
the  bill  under  the  24th  Order  of  August  1841,  on 
the  statement  at  the  bar,  that  the  draft,  so  tettM 
by  counsel,  contained  no  prayer  for  account,  pay* 
ment,  conveyance,  or  other  direct  relief  against  the 
defendants,  without  requiring  an  affidavit  of  that 
fact  or  explanation  of  the  nature  of  the  auit  Bsd- 
son  V.  Dungworth,  8  Hare,  508. 

On  a  bill  to  enforce  the  performance  of  trusts  for 
the  sale  of  estates,  part  of  which  had  bees  soM, 
against  the  trustees  who  could  not  be  found,  sab- 
Btituted  service  was  ordered  on  the  defendant's  nB- 
citor,  who  had  acted  on  his  behalf  in  the  buaiaesi 
of  the  preparation  of  the  trust  deed,  and  of  all  dte 
sales  which  had  taken  place  under  it  Hsrmhf  f* 
Holmes,  4  Hare,  806. 

To  support  a  motion  under  the  24th  of  the  Orden 
of  August  1841,  for  leave  to  enter  a  memorandma 
of  service  of  a  copy  of  the  bill,  it  is  necessary  ts 
shew  the  nature  of  the  suit,  and  the  mode  of  ser- 
vice.   Haigh  V.  Duron,  1  Y.  &  Coll.  C.C.  180. 

Upon  a  motion  for  leave  to  enter  a  memoiaBdaiB 
of  service  of  a  copy  of  the  bill  npon  a  defendant 
under  the  24th  of  the  Orders  of  August  1841,  it  it 
not  necessary  to  shew  by  affidavit  that  the  defendsal 
is  not  an  infant  Sherwood  v.  Rivers,  2  T.  &  Call 
C.C.  166. 

To  support  a  motion  under  the  24th  of  the  Orden 
of  August  1841,  some  evidence  should  be  givtf 
that  the  party  served  with  a  copy  of  the  bill  w 
not  an  infant  Goodwin  v.  Bell,  1  Y.  &  ColL  C.C.  181. 
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Leave  given  to  enter  a  memorandum  of  service 
of  a  copy  of  the  bill  npon  a  defendant  who  had  put 
in  a  special  appearance  under  the  27th  Order  of 
August,  upon  the  ground  that  the  appearance 
amounted  to  an  admission  of  service  of  a  true  copy 
of  the  bill.    Maud9  v.  Copekmd,  1  ColL  C.C.  505. 

{ZZ)  Irregularity. 

The  Court  will  not  sufier  the  proceedings  in  a 
cause  to  be  impeached  on  the  ground  of  irregn- 
laritiesy  of  which  the  persons  complaining  have 
been  themselves  the  authors,  and  if  all  persons 
interested  in  the  subject  of  the  suit  have  been  sub- 
stantially parties  to  all  the  subsequent  proceedings, 
none  of  them  can  be  permitted  to  escape  from  the 
effect  of  such  subsequent  proceedings,  by  shewing 
prior  irregularities,  and  no  difference  in  this  respect 
is  caused  by  the  circumstance  that  some  of  such 
parties  are  infant  plaintiffs.  MortMn  v.  Moriton,  4 
M.  &  Cr.  216. 

(AAA)  Travrrsimo  Note. 

After  service  of  a  copy  of  traversing  note  defen- 
dant is  not  to  plead,  &c.  without  speciid  leave.  Ibid. 
Order  LVIII. 

After  the  expiration  of  the  time  allowed  to  a 
defendant  to  plead,  answer,  or  demur  (not  demur- 
ring alone)  to  any  original  or  supplemental  bill,  or 
bill  amended  befbre  or  after  answer,  if  such  defen- 
dant has  filed  no  plea,  answer,  or  demurrer,  the 
plaintiff  may  file  a  note  at  the  record  and  writ  clerk*s 
office  to  die  following  effect  :--*<  The  plaintiff  in- 
tends to  proceed  with  his  cause  as  if  the  defendant 
had  filed  an  answer  traversing  the  cote  mad$  by  the 
bUV*  (In  the  case  of  a  bill  amended  after  answer  J 
**  traversing  the  allegations  introduced  into  the  bill 
by  amendment"  And,  in  Kke  manner,  in  the  case 
of  an  insufficient  answer,  the  plaintiff  may  file  a 
traversing  note  to  the  following  effect : — '*  The 
plaintiff  intends  to  proceed  with  his  cause  as  if  the 
defendant  had  filed  a  further  answer  traversing  the 
allegations  in  the  bill  whereon  the  exceptions  are 
founded."  Orders  of  8th  May  1845,  LII.,  LIII., 
1*1  v.,  14  Law  J.  Rep.  (n.s.)  Ch.  289  j  7  Bea.  xliii.; 
I  Ph.  Ixxxvii. 

Where  a  demurrer  or  plea  to  the  whole  bill  is 
overruled  the  plaintiff  may  immediately  file  his 
traversing  note,  unless  time  is  given,  and  in  case  of 
defendant's  silence,  he  may  file  with  a  note  at  the 
expiration  of  that  time. 

A  copy  of  the  traversing  note  is  to  be  served  on 
tbe  defendant,  and  it  is  to  have  the  same  effect  as  if 
defendant  had  filed  a  full  or  further  answer,  travers- 
ing the  whole  or  such  parts  of  the  bill  as  the  note 
relates  to  on  the  day  on  which  the  note  was  filed. 
Ibid.  Ordeni  LV.,  LVL,  LVII. 

The  21st  Order  of  August  1841  is  not  applicable 
to  the  case  of  an  infant  defendant  Emery  v.  NtW' 
eon,  11  Law  J.  Rep.  (n.s.)  Ch.  16. 

A  return  made  by  the  sheriff  on  a  writ  of  attach- 
ment, by  indorsement,  to  the  effect  that  he  had 
seized  the  defendant  under  the  attachment,  is  sufiS- 
oient  evidence  to  induce  the  Court  to  give  liberty  to 
file  the  traversing  note  under  the  21st  and  22nd 
Orders  of  the  2dth  of  August  1841.  £t»iiM  v. 
iFiUianu,  11  Law  J.  Rep.  (n.s.)  Ch.  68;  4  Bea.  485. 
Application  under  the  22nd  Order  of  August 
1841,  refused,  where  the  suhpcsna  to  appear  and 


answer  had  been  served  in  the  old  form.    SntU  v. 
Crocker,  1 1  Law  J.  Rep.  (h.s.)  Ch.  169 ;  1  Hare,  108. 

Traversing  note  obtained  ex  parte  by  the  plaintiff 
with  notice  that  the  defendant's  answer  had  been 
sworn,  discharged,  but  the  defendant  ordered  to  pay 
the  costs.     Rigby  v.  Rigby,  6  Bea.  265. 

The  travening  note,  filed  and  served  under  the 
21st  Order  of  August  1841,  has  the  same  effect  as 
an  answer  in  traversing  the  whole  of  the  bill ;  but 
it  has  not,  for  the  purpose  of  evidence,  the  same 
eflfect  as  an  answer  upon  oath.  Martin  v.  Norman, 
2  Hare,  596. 

(BBB)  Computation  of  Time. 

When  any  limited  time  from  or  after  sny  date  or 
event  is  appointed  or  allowed  for  doing  any  act  or 
taking  any  proceeding,  the  firat  day  is  to  be  excluded 
and  the  last  to  be  included.  Orders  of  8th  May  18 15, 
14  Law  J.  Rep.  (».a.)Ch.288j  7  Bea.xvui.;  1  Ph.  Ixiii. 

The  times  of  procedure  are  to  be  the  same  in 
town  and  country  causes.     Order  XVI.  Ibid. 

When  security  for  costs  is  ordered,  the  interme- 
diate time  until  security  is  given  is  not  to  be  com- 
puted.   Order  XV.  Ibid. 

Month,  unless  expressed  to  be  a  calendar  month, 
18  to  mean  twenty-eight  days.     Order  XII.  Ibid. 

Sundays  or  holidays  are  not  to  be  reckoned  with 
respect  to  any  act  or  proceeding  which  cannot  be 
done  or  taken  when  the  offices  are  closed.  Order 
XIII.     Ibid. 

Vacations  are  not  to  be  reckoned  in  the  times 
allowed  for,  1st — Amendments. 

2ndly — Exceptions,  when  the  time  is  not  limited 
by  the  order  of  reference,  or  by  notice  pursuant  to 
article  21.  of  XVI.  of  same  Orders. 

drdly — Setting  down  pleas,  demurrers,  or  Hbjec* 
tion,  for  want  of  parties. 

4thly — Replication  and  setting  down  causes,  under 
article  41.  of  XVI.  of  same  Order.  Orders  of  8th 
May  1845,  XIL,  XIII.,  and  XIV.,  14  Law  J.  Rep. 
(n.8.)  Ch.  283;  7  Bea.  xix.;  1  Ph.  liv. 

The  answer  of  the  defendant  was  to  be  deemed 
sufficient  two  days  before  the  last  seal  after  Trinity 
term :  —  Held,  that  in  computing  the  second  two 
months,  after  which  the  defendant  might  move  to 
dismiss  under  the  16th  Order  of  1828,  the  vacation 
must  be  reckoned,  notwithstanding  the  26th  Order 
of  December,  1838.  Goldtworthy  v.  Crottley,  13 
Law  J.  Rep.  (n.s.)  Ch.  98  ;  2  Hare,  639. 

Where  the  plaintiff  amends  his  bill  against  a  sole 
defendant,  alter  answer,  by  adding  parties,  the  six 
weeks,  allowed  by  the  thirteenth  order  of  April 
1828,  will  be  computed  as  against  the  original 
defendant,  from  the  time  that  his  answer  is  to  be 
deemed  insufficient;  and  not  from  the  time  that  the 
answers  of  the  new  defendants  are  to  be  deemed 
sufficient  Bertolacei  v.  Johutone,  13  Law  J.  Rep. 
(n.8.)  Ch.  99  ;  2  Hare,  632. 

Under  the  13th  Order  of  1831,  the  six  weeks 
allowed  for  obtaining  an  order  to  amend  are  to  be 
calculated  from  the  period  when  the  last  answer  to 
an  amended  bill  is  to  be  deemed  sufficient,  and  not 
from  the  answer  to  the  original  bill.  Tomlinson  v. 
Troughton,  14  Law  J.  Rep.  (n.s.)  Ch.  277.  }fUson 
V.  mUon,     Ibid.  278. 

In  the  computation  of  time,  the  rules  which  pre- 
vail in  the  registrar's  office  and  six  clerks'  office  are 
different.     Richardson  v.  Norton,  5  Bea.  87. 
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'Where  the  time  allowed  for  taking  a  certain  etep 
in  a  cause  expired  before  tbe  General  Orders  of 
May  1845  came  into  operation,  those  Orders  do 
not  revive  it    Medhmrtt  v.  AUitont  4  Hare,  480. 

(CCC)  Wbits  of  Fi.  Fa.  and  Elegit. 

The  Ist  Order  of  May  1839  is  not  superseded 
by  the  llth  and  12th  General  Orders  of  August 
1841,  but  a  party  to  whom  money  or  costs  are 
ordered  to  be  paid  may  still  issue  afi^/a.  or  elegit, 
Streetin  v.  fFhitmorg,  6  Bea.  228. 

(DDD)  Colonial  Coubt. 

Tbe  next-of-kin  of  an  intestate  filed  their  bill  in 
equity  in  the  Supreme  Court  of  Newfoundland 
against  A,  the  brother  and  deceased  partner  of  the 
intestate,  for  an  account  of  the  estate  of  the  father 
of  A  and  of  the  intestate  possessed  by  A,  and  an 
account  of  the  partnership  transactions  and  dealings 
of  A  with  the  estate  since  the  death  of  the  intestate. 
The  bill  was  taken  pro  co^fiuM  against  A,  in  the 
Colonial  Court,  and  on  a  reference  the  Master  re- 
ported that  certain  sums  were  due  to  the  several 
next-of-kin  on  account  of  the  estate  of  the  intestate's 
father,  possessed  by  A,  but  that  no  account  between 
A  and  the  intestate  had  been  laid  before  him:  the 
supreme  Court  decreed  that  the  sums  found  by  the 
Master  to  be  due  to  the  next-of-kin :  and  the  coets 
should  be  pud  to  them  by  A,  the  next-of-kin 
brought  their  actions  in  this  country  against  A, 
upon  the  decree.  A  then  filed  his  bill  in  this 
court  against  the  next-of-kin  and  personal  repre- 
sentative of  the  intestate,  stating  that  the  intestate's 
estate  was  indebted  to  him  on  the  partnership 
account,  and  on  private  transactions,  alleging  vari- 
ous errors  and  irregularities  in  the  proceedings  of 
the  supreme  Court,  and  that  A  intended  to  appeal 
therefrom  to  the  Privy  Council,  and  praying  that 
the  estate  of  the  intestate  might  be  administered, 
the  partnership  accounts  takeof  the  amount  of  the 
d^t  duo  to  A  ascertained  and  paid,  and  the  next- 
of-kin  restrained  by  iigunction  from  proceeding  in 
their  actions.  Demurter  for  want  of  equity  allowed 
en  the  ground  that  the  whole  of  the  matters  were  in 
question  between  the  parties,  and  might  properly 
have  been  the  subject  of  a^udication  in  the  suit 
before  the  Suprane  Court  of  Newfoundland,  /ibn- 
denon  ▼•  HttuUrMth  3  Hare»  100. 

(EEE)  Ns  Exeat. 

A  mi  $xMt  will  not  be  granted  nnleas  it  is  prayed 
for  by  tbe  bill.    Sharp  v.  TViyler,  11  Sim.  50. 

(FFP)  Cestui  auE  Vie. 

Course  of  proceeding  under  6  Ann.  c  18.  to 
compel  a  leeaee  pur  mtir€  vie  to  produce  the  cetttU 
gar  vie  to  the  reveraloneiv  Jn  re  lAngenh  1 2  Sim.  104. 


PRACTICE  IN  THE  ECCLESIASTICAL 

COURTS. 

[See  Ecclesiastical  Courts.] 

A  certificate  of  the  contumacy  of  a  party,  in  a 
cause  depending  in  the  Arches  Court,  is  rightly 
issued  by  and  in  the  name  of  the  official  principal. 

The^  certificate  stated,  that  the  party  was  con- 
tumacious, in  not  obeying  the  lawful  commands  to 


pay  the  sura  of  7L  5<.  rated  and  assessed  upon  him, 
and  125t  8«.  costs,  pursuant  to  a  monitkmdaly 
issued,  and  by  not  paying  those  auma  panuant  to 
the  said  monition,  in  a  certain  cause  or  bndness  of 
subtraction  of  church  rates,  the  proceedings  wheieim 
were  carried  on  in  pain  of  his  contumacy: — Hdd, 
that  it  might  be  competent  to  the  eodesiaslical 
court  to  proceed  in  the  manner  here  inthnated,  by 
condemning  an  absent  puty  duly  cited  to  the  psy- 
ment  of  the  sum  for  whien  the  suit  was  Vrooglit; 
and  that  it  sufficiently  appeared  that  the  anb^- 
matter  of  the  suit  was  within  the  jurisdiction  of  that 
Court,  although  the  sum  claimed  was  under  IW. 

Qumre — Whether  the  53  Geo.  S.  c  157.  s.  37. 
afiects  the  jurisdiction  of  the  ecclcsiaaticai  coot  in 
such  cases. 

It  appeared  by  the  writ  that  it  ^  was  delivered  of 
record  to  the  sheriff  of  Leioeaterafaire^  before  the 
Queen  at  Westminster":—- Held  sufficient,  and  that 
it  need  not  appear  on  the  face  of  the  wri^  that  it  was 
*'  opened"  and  **  delivered"  in  the  presence  of  the 
Justices  according  to  the  records  of  the  act  5  Eliz. 
c  28.  s.  2.  /»  re  Bainea,  10  Law  J.  Bep.  (lU.)  Ch. 
108;  1  Cr.  &P.31. 


PRACTICE  IN  THE  HOUSE  OF  LORDS. 

An  appeal  was  called  on  in  its  regular  toaat; 
the  appellsnt's  counsel  were  not  present,  int  fae 
appeared  in  person.  The  Hooae  would  not  dianisB 
the  appesl,  but  allowed  it  to  stand  over,  and  ordered 
the  appellant  to  pay  the  costs  of  the  day.  €uJuu 
T.  Hali,  7  C.  &  F.  549. 

It  is  improper  to  print  in  the  appeal  cases  or  ap- 
pendix, the  interrogatories  in  a  bill  or  echer  naae- 
oessary  matter. 

If  the  second  counsel  for  an  appellant  cannot 
attend  in  his  turn,  the  House  will  hear  him  aftcr- 
warda  in  reply  to  the  respondentTs  cetODsd,  bntwill 
eonfine  him  strictly  to  the  reply.  Jfootib  ▼.  tke 
qfEHglmd,  7  C.  &  F.  509. 

The  House,  in  remitting  a  eauae  for  inqntry 
mnm  question,  will»  to  save  delsy  and 
direet  inqwiries  on  oiher  qveatioaa  eonseqnsBtisI 
on  the  probable  finding  on  the  man  qneiban. 
jMiiem  V.  Jaekeon,  7  C.  &  F.  977;  West,  575b 

If  a  party  should  make  defouJt  on  the  day  ap- 
pointed for  the  hearing  of  his  eauae^  he  mnatpay 
the  oppooite  party,  not  in  defouU,  the  oeataof  the 
day;  andif  itshonld^>pear  that  be  1ms  notinalmcted 
counsel  for  that  day,  not  intending  to  appear  in 
persout  his  canae  may  be  atniak  mit  of  the  hsta. 
FUght  V.  Tkomtu,  8  C.  &  F.  231;  West,  671. 

A  Court  of  appeal  will  not  enttrtain  an  appal 
for  costa  akme. 

QiMpre— Whether  if  a  decree  be  appealed  frdsn  oa 
the  merits,  it  is  not  competent  for  the  respondent  to 
present  a  orosa-appeal  on  the  question  of  oobIb. 

Where  respondents  have  different  de£enee%  the 
House  will  hear  two  counsel  for  one  on  the  whole 
case,  and  two  for  the  other  oa  the  points  whefcsn 
their  defences  differ.  Heme  t.  Priigie,  8  C.  &  F. 
265. 

Matter  not  printed  in  the  papers  cannot  be  msde 
the  subject  of  argument  before  the  House.  The 
House,  in  remitting  a  cause  to  the  Court  below  te 
carry  its  directions  into  effect,  will  where  necessary 
not  merely  declare  the  principle  of  its  order  but 
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state  those  dtnctioDS  fally  on  the  flice  of  the  order. 
WCmm  V.  (yFerraU,  8  C.  &  F.  SO ;  West  £93. 

The  House  will,  as  a  general  rale,  make  the  costs 
of  an  appeal  follow  the  affirmance  of  the  judgment 
off  the  Court  below.  Sttwart  v.  MenzieSf  8  C.  &  F. 
309. 

Where  a  party  is  serred  with  the  certificate  of 
costs,  and  personal  demand  is  made,  and  he  does 
not  pay  them,  the  House  will,  on  petition  of  the 
party  entitled,  order  the  recognizances  to  be  es- 
treated for  the  payment  of  costs,  together  with  costs 
of  the  petition. 

Where  there  are  a  cause  and  a  cross  cause,  and 
the  decree  in  the  cause  only  is  appealed  from,  the 
cross  cause  is  in  no  respect  before  the  house.  Co/- 
laghan  v.  CaUaghan,  8  C.  &  F.  874. 

The  House  will  not  permit  parties,  on  appeal,  to 
raise  objections,  which  they  did  not  raise  in  the 
court  b^w.  Kay  r,  MartkaU,  8  C.  &  F.  245 ; 
West,  682. 

The  House  of  Lords  will  not  hear  an  appeal 
against  any  decree  or  order  of  any  branch  of  the 
Court  of  Chancery,  unless  it  has  been  inroUed. 

Where  an  appeal  against  a  decree  and  orders 
came  to  be  heard,  and  the  respondent's  counsel 
took  a  preliminary  objection  that  they  were  not  in- 
rolled ;  the  House,  considering  that  the.  appellant 
had  been  misinfonned  as  to  the  necessity  of  inrol- 
ment,  allowed  (with  eonsent  of  the  respondents) 
tke  appeal  to  stand  over  for  that  purpose,  with 
ordering  him  to  pay  the  costs  of  the  day.  Andnw 
▼.  WaUony  8  C.  &  F.  467. 

The  first  decree  in  certain  suits,  which  had  been 
in  existence  for  some  years,  was  made  in  the  year 
1813;  the  litigation  went  on,  and  other  decrees 
were  made  upon  the  footing  of  that  decree,  between 
the  parties  and  others  interested  in  the  same  trans- 
actions, until  1838,  when  a  decretal  order  was  made 
lor  the  rerival  and  execution  of  all  former  decrees 
and  orders.  These  decrees  and  orders,  and  the  de- 
cretal orderof  1838,  were  appealed  against: — Held, 
that  afler  such  a  delay,  and  under  such  circum- 
stsnces,  dus  House  would  not  set  ande  any  of  the 
original  decrees  or  orders,  upon  teehnieal  objections 
vhich  did  not  affect  the  merits  of  the  case. 

Where  a  decretal  order,  which  was  not  alleged  to 
be  made  on  the  appearance  of  all  the  proper  parties, 
and  was  so  fht  therefore  irregular,  directed  the  re- 
Tival  and  execution  of  several  preceding  decrees 
and  orders,  but  the  suit  in  which  it  was  made  was 
ngular  for  some  purposes  at  least,  the  House  re- 
▼ersed  it  with  directions,  and  remitted  the  case  to 
the  Court  below  to  deal  with  the  suit  so  as  to  ad- 
-ranee  the  justice  of  the  case,  regard  being  had  to 
the  decision  of  this  House  as  to  tbe  earlier  deerees 
and  orders,  the  validity  of  which  the  House  had 
sustained.    Lawr$ne9  T.  Btdkef  8  C.  &  F.  604. 

Where  an  appellant  appears  to  support  an  appeal, 
the  only  order  the  House  can  make  will  be  to  dis- 
miss the  appeal  for  want  of  prosecution,  with  costs. 
Seanhm  ▼.  Usher,  8  C.  fir  F.  661. 

Supplemental  esses  need  not  be  lodged  upon  re- 
viving an  appeal  which  became  abated  afler  a  full 
hearing.     HoUter  v.  Eyre,  9  C.  &  F.  1. 

Where  the  Crown,  by  any  of  its  officers,  is  a  party 
respondent  in  an  appeal,  it  is  not  the  usage  of  the 
Huuse  of  Lords  to  allow  the  counsel  for  the  Crown 
a  general  reply,  after  the  reply  for  the  appellant. 


Th0  Lord  AdooeaU  t.  Lmrd  Douglas,  8  C.  &  F. 
174. 

The  Standing  Order  No.  58,  directing  "  that 
no  person  shall  sign  an  appeal  to  this  House,  unless 
he  was  of  couns^  in  the  same  cause  in  the  courts 
below,  or  shall  attend  as  counsel  at  the  hearing  at 
the  bar  of  this  House,*'  is  not  to  be  departed  from, 
although  there  may  be  cases  in  whi^b  exceptions 
will  be  allowed.    Price  v.  Seaky,  10  C.  &  F.  28. 

Upon  appeal  against  a  decree  dismisnng  a  bill, 
the  respondent  may  in  supporting  the  decree  raise 
points  in  his  case  and  argument  that  were  not  raised 
in  the  Court  below.  Withy  v.  MangUe,  10  C.  fir  F. 
215. 

The  House  of  Lords  had  a  right  to  require  the 
Judges  to  answer  abstract  questions  of  existing  law. 
JIPNaghten's  eau,  10  C.  &  F.  200. 

In  a  case  where  a  private  party  had  presented  an 
appeal,  and  the  Attorney  Oeneru  on  behalf  of  the 
Crown  had  presented  a  cross  appeal  against  the 
same  decree,  the  counsel  for  the  private  party  were 
heard  continuously  on  both  appeal  and  oross-appeal, 
and  then  the  counsel  for  the  Crown  were  heard  on 
both,  and  the  senior  counsel  for  the  private  party 
was  heard  in  a  final  reply }  and  this  course  was 
adopted,  although  the  case  was  one  in  which,  being 
a  matter  of  revenue,  the  Crown  was  directly  con- 
cerned. Drake  r.  the  Attorney  General,  10  C.  &  F. 
257. 

It  is  an  inflexible  rule  of  the  House  to  hear  only 
two  counsel  for  each  psrty  in  any  one  case ;  and  the 
House  will  not  avoid  the  effect  of  this  rule  by  per- 
mitting one  senior  and  one  junior  counsel  to  be 
heard  In  the  opening,  and  a  third  counsel  to  reply. 
Reglna  v.  MilUt,  10  C.  &  F.  584. 

The  House  of  Lords  is  not  disposed  to  disturb  a 
decree  which  depends  on  the  discretionof  the  Judge, 
and  not  upon  principle.  Ironmongers  Company  v. 
the  Attorney  General,  10  C.  &  F.  908. 

In  a  claim  of  peerage,  where  evidence  has  been 
produced  for  the  purpose  of  establishing  a  certain 
point,  the  party  who  has  produced  it  will  not,  should 
the  Crown  call  evidence  of  a  contradictory  kind,  be 
allowed  to  produce  additional  evidence  confirmatory 
of  the  first 

Before  the  claimant's  junior  counsel  summed  up 
the  evidence  previously  to  the  opening  of  the  case 
on  the  part  of  the  Crown,  the  counsel  for  the  Crown 
were  required  by  the  committee  to  declare  whether 
they  would  or  would  not  call  evidence  on  a  ques- 
tion of  foreign  law,  so  as  to  enable  the  claimant's 
counsel  to  determine  whether  they  would  then  (as 
they  could  not  afterwards)  produce  any  additional 
evidence  on  that  question.  The  Sussex  Peerage,  11 
C.  fie  F.  85. 

Several  defendants,  charged  in  one  indictment, 
took  different  illegal  acts,  severed  in  their  defence, 
and  being  convicted  and  sentenced  to  different 
punishments,  brought  separate  writs  of  error: — 
Held,  that  they  were  entitled  to  appear  by  several 
counsel,  and  that  such  counsel  were  severally  en- 
titled to  reply. 

The  counsel  for  the  Crown,  where  the  Crown  is 
the*  defendant  in  a  writ  of  error,  is  not  necessarily 
entitled  to  the  final  reply,  though  the  Crown  is  the 
real  litigant  party.  O'ConneUv,  Regina,  1 1  C.  fie  F. 
155,  156. 

Quaere— Whether  an  appeal  will  lie  against  a 
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decree  for  mere  matter  of  form.  Waters  v.  Groom, 
1 1  C.  &  P.  684. 

The  House  maj,  in  its  diseretiou,  allow  a  doca- 
ment  to  be  referred  to  in  argument,  although  it  has 
not  been  printed  in  the  papers  laid  before  the  House, 
according  to  the  directions  of  the  Standing  Order 
No.  181  (Feb.  24,  1813).  The  Duke  of  Bearfort  v. 
Neeld,  12  C.  &  F.  249. 

In  prosectTting  a  divorce  bill,  a  letter  written  bj 
the  wife,  admitting  her  adultery,  but  imputing  the 
blame  to  her  husband  for  neglecting  her  and  expos* 
ing  her  to  temptation,  is  to  be  regarded  more  as  an 
excuse  invented  to  palliate  her  gmlt  than  as  founded 
in  truth,  and  therefore  does  not  require  strong  re- 
butting evidence. 

The  husband's  attendance  at  the  bar  on  the  second 
reading  of  his  bill  for  a  divorce,  in  compliance  with 
the  Standing  Order  No.  142,  may  be  dispensed 
with,  on  petition  of  his  attorney  shewing  reasonable 
grounds  for  his  non-attendance.  In  re  Shatldkam't 
Divorce  BiU,  12  C.  &  F.  S6S. 


PREROGATIVE. 
[See  title  ExcHsausR,  Coubt  of.] 

The  office  of  chamberlain  and  collector  of  revenues 
payable  to  the  Crown  out  of  Ettrick  Forest,  waa 
granted  by  George  the  Fourth  to  Lord  D.  for  his 
life,  with  a  yearly  salary,  "  as  well  in  consideration 
of  the  office  as  out  of  royal  bounty  and  favour,"  to 
be  paid  out  of  the  monies  of  the  collection ;  and  if 
they  should  be  insufficient,  out  of  the  Crown  reve- 
nues of  other  lands  in  Scotland.  The  salary  ex- 
ceeded the  monies  collected,  and  was  paid  out  of 
them  and  the  other  Crown  revenues  for  several 
years  after  the  demise  of  George  the  Fourth : — Held, 
that  the  graut,  under  disguise  of  a  grant  of  an  office, 
was  in  reality  a  grant  of  a  pension,  to  endure  beyond 
the  life  of  the  royal  grantor,  and  was,  so  far,  an 
illegal  alienation  of  the  Crown  property.  The  Lord 
Advocate  v.  Lord  DungUUt  0  C.  &  F.  1 73. 

The  defendant  having  entered  his  claim  to  certain 
coffee  that  had  been  seized  for  breach  of  the  revenue 
laws,  and  received  it  back  on  giving  sureties  to  the 
Crown,  and  commenced  an  action  of  trover  in  the 
Common  Pleas  against  the  seizing  officer,  who 
pleaded  thereto ;  a  writ  of  appraisement  had  issued, 
but  no  information  had  been  actually  filed  : — Held, 
that  the  Attorney  General  was  at  liberty  to  remove 
tlie  cause  into  the  Court  of  Exoheouer. — Held, 
also,  that  the  affidavits  in  support  of  the  rule  were 
rightly  entitled  *'  The  Attorney  General,  informant, 
against  John  Kingston,"  (the  plaintiff  in  the  action). 
The  Attorney  General  v.  Kingston^  11  Law  J.  Rep. 
(N.8.)  Exch.  72 ;  8  M.  &  W.  163. 

By  2  Vict.  ell.  the  senior  Master  of  this  court 
registers  all  judgments,  &c.  due  to  the  Crown,  and 
is  directed,  where  a  quietus  is  obtained  by  a  Crown 
debtor,  to  enter  the  same  by  the  name  of  the  person 
whose  estate  is  intended  to  be  discharged  by  such 
quietus.  The  Pipe  Office,  which  formerly  issued 
the  quietus,  being  now  abolished,  the  Court  directed 
the  Master  to  make  a  special  entry  of  facts  tending 
to  shew  that  a  debt  due  to  the  Crown  had  been  re- 
paid. Ex  parte  Fleetwood,  12  Law  J  Rep.  (n.s.) 
C.P.  93;  5  Sc.  (N.8.)  184;  2  Dowl.  P.C. (n.8.)  119. 
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W  grranted  to  V  and  C,  their  hiin  and  as»gnt^ 
"free  liberty,  with  servants  or  otherwise,  to  cons 
into  and  upon  certain  lands,  and  there  to  hawk, 
hunt,  fish,  and  fowl  :"-<-Held,  that  this  was  a  grant, 
not  of  a  personal  licence  of  pleasure  extending  odIt 
to  the  individual,  but  of  a  licence  of  profit,  whidt 
might,  therefore,  be  exercised  by  the  servants  of  tk 
grantees,  or  their  heirs  and  assigns,  in  their  abscaee; 
and  that  such  a  liberty  was  therefore  a  profit  i 
prendre,  within  the  Prescription  Act,  2  &  8  WiU.4. 
c.  71.  s.  2.     Wiekham  v.  Hawker,  10  Law  J.  Bep. 
(n.8.)  Exch.  153 ;  7  M.  &  W.  63. 

Trespass  qu.  cLfr,  Plea,  a  general  right  of  vay 
over  the  locus  in  quo,  for  the  occupiers  of  a  certain 
close,  called  Breast  Field,  enjoyed  as  of  right  aod 
without  interruption  for  twenty  years  before  the 
commencement  of  the  suit  ReplicaCioD,  that  prior 
to  the  commencement  of  the  twenty  years,  the 
Trent  Navigation  Company,  under  the  provisiooi  of 
their  act  of  parliament,  23  Geo.  3.  c.  48,  made  a 
haling  or  towing-path  across  the  locus  m  quo,  into 
Breast  Field ;  SxaX  after  the  commencement  of  the 
twenty  years  another  haling-path  was  set  out  asder 
the  powers  of  the  Dunham  Bridge  Act,  11  Geix  4 
c.  66,  also  across  the  loeus  in  quo,  and  into  Breast 
Field ;  and  that  thereupon  the  Trent  Narigatioi 
Company  abandoned  Uieir  former  haling-patb, 
which  thenceforth  ceased  to  be  used  as  such ;  that 
before  and  at  the  commencement  of  the  tveotj 
years,  the  occupiers  of  Breast  Field  used  and  enjojed 
as  of  right,  and  without  interruption,  by  virtue  and 
under  the  provisions  of  the  first  act  of  parliament, 
a  way  along  the  first- mentioned  haling-path  serosa 
the  locus  in  quo,  which  right  of  way  ceased  and  de- 
termined on  the  abandonment  of  that  path;  bat 
from  that  time  until  the  oommencement  of  the  suit, 
the  occupiers  of  Breast  Field  claiming  right  to  the 
way,  as  a  continuation  of  the  right  they  had  esjojei 
under  the  first  act  of  parliament,  continued  to  use 
the  same  way  ;  which  way,  and  the  use  and  enjoj- 
ment  thereof  along  the  haling-path  as  aforesaid,  is 
the  same  way,  and  the  same  use  and  eajojment 
thereof,  as  in  the  plea  mentioned.  Special  demar- 
rer : — Held,  first,  that  the  right  given  by  the  first 
act  of  parliament  to  use  the  haling-path,  ceased  oa 
its  abandonment;  secondly,  that  the  replicatiss 
disclosed  facts  which  shewed  that  the  defendasfs 
user,  although  as  of  right,  and  without  intexroption 
for  twenty  years,  within  the  meaning  of  the  2  &  3 
Will.  4.  c.  71.  ss.  2.  and  5,  was  not  such  as  vouM 
before  that  statute  have  been  snfllcient  to  establish 
a  title  by  prescription  or  non- existing  grant;  aodi 
thirdly,  that  those  facts  could  not  be  given  in  evi- 
dence under  a  traverse  of  the  right  alleged  in  the 
plea ;  and  therefore,  that  the  replication  was  good. 
Kinloek  v.  Nevile,  10  Law  J.  Rep.  (k.8.)  Exeh.  24<; 
6  M.  &  W.  790. 

Where  an  easement,  having  subsisted  for  nine* 
teen  years  and  a  portion  of  the  twentieth,  is  thea 
obstructed  by  the  owner  of  the  soil,  the  party  ehura- 
ing  such  easement  may  acquire  it  at  the  end  of  the 
twenty  years,  under  8  &  4  Will.  4,  c.  71,  the  inter- 
ruption not  having  been  acquiesced  in  by  him  fer  a 
whole  year.  Plight  v.  Thomas,  10  Law  J.  Rep.  (n.8  ) 
Exch.  529. 

Under  the  stat  2  &  3  Will.  4.  c  71,  where  a  de- 
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fendant  justifies  in  trespass  under  a  profit  H  prendre, 
as  enjoyed  thirty  years  '*  next  before  the  commence- 
ment of  the  suit,"  a  life  estate,  which  has  existed 
during  part  of  that  time,  is  to  be  excluded  from  the 
computation. 

Therefore,  where  the  plaintiff  replied  to  such  a 
plea,  that  a  life  estate  existed  during  part  of  the 
thirty  years,  which  allegation  was  trayersed  by  the 
defendant, — Held,  that  on  this  issue  the  defendant 
was  entitled  to  succeed,  it  appearing  that  the  life 
estate  existed  during  part  of  the  thirty  years,  but 
that  the  defendant  enjoyed  the  right  claimed  for 
twenty- fire  years  before  its  commencement,  and  five 
years  after  its  termination. 

A  plea  of  enjoyment  of  a  profit  d  prendre  for  sixty 
years,  is  defeated  by  shewing  unity  of  possession 
during  part  of  the  time ;  and  unity  of  title  is  primd 
fmcie  eyidence  of  unity  of  possession. 

This  may  be  shewn  on  a  trayerse  of  the  plea. 
Clayien  y.  O^rby,  11  Law  J.  Rep.  (n.s.)  Q.B.  289; 
6  aB.  415. 

The  intermission  of  the  exercise  of  a  right  of 
common,  for  more  than  a  year,  in  the  middle  of  the 
thirty  years,  is  not  necessarily  an  interruption  of 
the  right,  within  the  meaning  of  sections  1.  and  4. 
of  the  2  &  3  Will.  4.  c.  71.  Such  an  intermission 
may  be  explained;  and  it  is  for  the  jury  to  say 
whether  there  has  been  a  substantial  enjoyment  of 
the  right  for  the  requisite  period.  Carr  y.  Foster, 
11  Law  J.  Rep.  (N.B.)aB.  284;  3Q.B.  581. 

To  a  declaration  in  trespass  quare  clautum  fregit, 
the  defendants  pleaded  a  justification  under  a  pre- 
scription in  the  Crown,  to  enter  the  said  lands  for 
the  purpose  of  getting  coals,  ironstone,  and  other 
minerals,  and  open  mines  for  that  purpose,  and  to 
carry  away  the  same,  doing  no  more  damage  than 
necessary  for  the  purpose.  Trayerse  of  the  prescrip- 
tion, and  issne  thereon.  They  also  pleaded  a  justi- 
fication under  a  prescription  in  the  same  terms  as 
aboye,  with  the  addition  of  the  qualification,  "making 
compensation  to  the  tenant  for  all  damage  occasioned 
to  the  surface  of  the  lands  thereby."  This  condi- 
tional preseription  was  admitted  by  the  pleadings, 
and  no  eyidence  of  any  other  prescription  was  giyen 
at  the  trial : — Held,  that  eyidence  of  such  quuified 
or  eonditional  prescription  did  not  support  the  pre- 
scription as  fi»t  alleged,  and  that  the  issue  joined 
on  the  trayerse  of  the  unconditional  prescription 
must  be  found  for  the  plaintiff.  Paddock  y.  FoT" 
Tester,  11  Law  J.  Rep.  (m.b.)  CP.  107;  1  £>owL 
P.C.  (K.a.)  627. 

Semble-'T\i$X  the  proyiso  in  3  &  4  Will.  4.  c.  27. 
s.  7.  only  applies  to  express  trusts  or  to  eases  of 
mortgage,  and  that  a  party  holding  under  an  agree- 
ment to  purchase  is  not  a  cestui  que  trust,  within 
the  meanmg  of  it 

A  tenancy  at  will  determines  at  the  death  of  the 
party  holding,  and  such  tenancy  cannot  be  taken 
to  continue  in  his  deyisee  for  the  purpose  of  pre- 
venting die  operation  of  the  statute.  Doe  d.  Stan^ 
way  y.  Roek,  U  Law  J.  Rep.  (n.8.)  C.P.  194;  4  M. 
&  G.  30. 

In  ejectment  by  a  landlord  to  recover  land  held 
under  a  tenancy  from  year  to  year,  a  statement 
made  by  the  tenant  in  1835  (since  deceased),  when 
speaking  to  an  agent  of  the  landlord  about  the  pro- 
perly in  question,  **  I  have  no  property  in  W  but 
what  I  hold  of  Lord  S,  for  which  I  pay  100/.  a 
year/'  is  evidence  of  payment  of  rent  for  the  land 


at  that  time,  under  sect.  8.  of  the  3  &  4  Will.  4. 

c.  27,  so  as  to  prevent  an  adverse  right  running 
against  the  landlord  from  the  period  of  the  deter- 
mination of  the  first  year  of  such  tenancy.  Doe  d. 
Earl  Spencer  v.  Beckett,  12  Law  J.  Rep.  (m.8.)  Q.B. 
236;  4  aB.  601. 

In  case  against  the  churchwardens  of  the  parish, 
for  disturbance  of  tlie  plaintiff  in  a  pew  claimed  in 
respect  of  an  ancient  messuage,  when  it  appeared 
that  there  were  three  adjoining  pews,  which  had 
been  used  for  many  years  by  the  family  of  the 
plaintiff,  and  that  repairs  had  been  done  at  the 
expense  of  the  family  in  one  or  more  of  these  pews, 
although  it  did  not  appear  whether  in  the  one 
claimed  in  the  action : — Held,  sufiScient  to  support 
a  verdict  for  the  plaintiff,  although  no  evidence  was 
given  that  the  three  pews  had  ever  formed  one. 
Pepper  v.  Barnard,  12  Law  J.  Rep.  (N.s.)  Q.B.  361. 

The  right  to  the  whole  of  a  given  sub-stratum  of 
eoal  lying  under  a  close,  is  a  right  to  land,  and 
cannot  be  claimed  by  prescription :  a  right  to  take 
coal  is  different 

Quare — As  to  the  mode  of  effecting  livery  of 
seisin.  Wilkinsett  v.  Proud,  12  Law  J.  Rep.  (n.s.) 
Exch.  227;  11  M.  &  W.  33. 

The  7th  section  of  the  statute  3  &  4  Will.  4.  c.  27. 
is  not  retrospective,  and  applies  only  to  tenancies  at 
will,  created  after  the  passmg  of  the  act,  or,  at  most, 
to  such  tenancies  at  will  as  existed  when  it  passed. 

And,  therefore,  where  B  became  tenant  at  will  to 
A,  in  1817,  and  continued  such  tenant  till  1882, 
when  B  died, — Held,  that  the  right  of  A  was  not  to 
be  deemed  to  have  accrued  in  1817,  but  in  1832, 
the  statute  in  question  having  passed  in  1838.   Doe 

d.  Evans  v.  Page,  13  Law  J.  Rep.  (n.8.)  Q.B.  153  ; 
5  aB.  767. 

A  prescription  in  the  manor  or  lordship  of  New- 
castle-under-Lyne,  for  the  occupiers  or  licensees  of 
the  collieries  situate  within  the  said  manor,  to  work 
the  said  coUieriea  under  any  messuages,  dwelling- 
houses,  buildings  and  lands,  part  of  the  said  manor, 
and  to  dig  and  make  underground  all  such  mineit, 
pits,  shafts,  holes  and  levels  under  the  said  mes- 
suages or  dwelling-houses,  buildings  and  lands,  aa 
might  be  expedient  or  necessary  for  that  purpose, 
and  out  of  the  mines  to  get  the  coals  and  other 
minerals,  &c  and  carry  them  away,  doing  no  more 
than  necessary  for  the  purpose  aforesaid,  and  paying 
to  the  occupiers  of  the  surface  of  any  lands  damaged 
thereby  a  reasonable  compensation  for  the  user  of 
the  surface  of  such  lands,  for  damage  occasioned  to 
the  surface  in  working  the  collieries,  but  without 
making  compensation  for  any  damage  occasioned 
to  any  messuages,  dwelling-houses,  or  other  build- 
ings, is  unreasonable,  and  cannot  be  sustained  in 
law. 

A  similar  claim  by  way  of  custom  is  also  invalid. 

The  custom  and  prescription  are  equally  invalid, 
whether  claimed  in  respect  of  copyhold  or  freehold 
houses. 

In  practice,  the  party  who  first  demurs,  is  enti- 
tled to  he  heard  first,  upon  the  argument  Hilton 
v.  Earl  Granville^  13  Law  J.  Rep.  (N.8.)  Q  B.  193; 
5  aB.  701. 

In  trespass  for  breaking  and  entering  the  close  of 
the  plaintiff,  and  digging  for,  and  carrying  away 
the  clay,  the  defendant  justified,  as  owner  of  a 
brick-kiln,  and  pleaded  that  he  and  all  the  occu- 
piers thereof  for  thirty  years,  had  enjoyed,  as  of 
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right,  and  without  interruption,  a  right  to  dig, 
UXe,  and  earry  away  from  the  close  ao  much  clay 
as  was  at  any  time  required  by  him  and  them  for 
making  bricks  at  the  brick-kiln,  in  every  year  and 
at  all  times  of  the  year : — Held,  that  the  claim  was 
unreasonable  and  bad.  Clayton  v.  Corbyf  14  Law  J. 
Rep.  (n.s.)  a.B.  864. 

The  8th  section  of  the  Limitation  Act,  d  &  4  Will. 
4.  c.  27,  has  a  retrospectire  effect,  and-  applies  to  a 
tenancy  from  year  to  year,  created  previously  to  the 
passing  of  the  act.  Doe  d.  Jukes  v.  Summer,  14  Law 
J.  Rep.  (N.8.)  Exch.  887 ;  14  M.  &  W.  89. 

An  actual  enjoyment  of  lights  for  twenty  years, 
even  under  a  permission  verbally  asked  for  by  the 
occupier  of  a  house,  and  given  by  the  person  having 
right  to  obstruct,  is  sufficient  to  confer  a  right  under 
2  &  3  Will.  4.  c.  71.  s.  8.  The  enjoyment  under 
that  section  need  not  be  as  of  right,  or  adverse. 
The  Mayor,  ^e.  ef  Loi»don  v.  the  Matter,  Wardens, 
4-c.  oftfte  Pewterers  Company,  2  M.  &  R.  409. 
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[See  Evidence.] 

[Sk^ffingtm  V.  Whitehurst,  4  Law  J.  Big.  885; 
reported  on  appeal,  Skeffington  v.  Budd,  90.  &  F.  2 1 9.] 

In  1888  certain  stock  standing  in  the  name  of  a 
trustee  in  trust  for  L  E,  the  father,  for  life,  with 
remainder  to  his  son  and  daughter,  in  equal  shares, 
was,  at  the  request  of  L  £,  and  with  the  consent 
of  his  two  children,  sold  out^  and  the  proceeds 
(12,0002.)  applied  by  L  £  to  his  own  use.  In 
1887  the  son  died,  and,  by  his  will,  gave  all  his 
property  to  his  sister  for  life,  with  remainder  to  her 
children,  with  remainder  ever;  and  he  appointed 
his  sister  and  C  his  executrix  and  executor.  In 
1888,  upon  the  marriage  of  the  daughter,  who  was 
then  of  full  age,  L  E,  in  consideration  of  a  settle- 
ment of  real  estate  by  the  husband,  for  the  benefit 
of  the  daughter  and  her  issue,  advanced  16,0002., 
to  be  applied  in  discharging  the  incumbrances  on 
the  husband's  estate,  and  covenanted  to  pay  a 
further  sum  of  20,0002.  within  six  months  after  his 
death,  to  the  uses  of  the  settlement,  and  also  settled 
certain  real  estate  of  which  he  was  seised  in  fee. 
In  1839  L  E  died,  having  by  his  will  disposed  of 
all  his  real  and  personal  estate  to  the  defendants, 
his  adopted  children.  On  a  bill  by  the  daughter 
and  her  husband  against  the  parties  claiming  under 
L  E's  will,  seeking  to  have  the  amount  of  the 
stock  so  sold  out  in  1838  raised  out  of  the  real  and 
personal  assets  of  the  testator,  as  a  debt  due  from 
him  to  his  children: — Held,  that  the  advances  made 
by  L  £  on  his  daughter's  marriage,  being  so  much 
larger  than  the  amount  of  the  debt,  must  be  pre- 
sumed to  be  a  satisfaction,  as  far  as  regarded  the 
moiety  of  the  stock  to  which  the  daughter  was  enti- 
tled in  her  own  right  (but  not  as  to  the  moiety  due 
to  her  and  C,  as  representatives  of  her  brother); 
and  that,  notwithstanding  other  considerations  for 
the  advances  were  expressed  in  the  settlement 
deeds.  There  were  no  personal  assets  of  the  testa- 
tor, and  the  bill  impeaching  the  will  of  the  testator, 
the  Court  refused  to  direct  an  account  of  the  real 
estate,  or  to  retain  the  bill  for  the  purpose  of  the . 
plaintiff's  bringing  ejectment  to  try  the  validity  of 
the  will.  Phmkett  v.  Lewis,  18  Law  J.  Rep.  (n.s.) 
Cb.  295]  3  Hare,  316. 


PRINCE  OF  WALES. 

His  Royal  Highness  Albert  Edward  Prince  of 
Wales  enabled  to  make  leases  and  grants  of  land 
and  hereditaments,  parcel  of  or  annexed  to  tbe 
Duchy  of  Cornwall,  by  5  Vict  c  2;  20  Law  J. 
Stats. 

The  council  of  H.R.H.  Albert  Edward  Prince  of 
Wales  enabled  to  sell  and  exchange  lands  and  eo- 
franchise  copyholds,  parcels  of  the  possessions  of 
the  Duchy  of  Cornwall,  and  to  purchase  other  lands, 
by  7  &  8  Vict  c.  Q5 ;  22  Law  J.  Stat  131. 


PRINCIPAL  AND  ACCESSARY. 

A  person  may  be  tried  under  the  atat  7  WiU.  4. 
&  1  Vict  c.  89.  SB.  6.  &  II,  as  an  accessary  before 
the  fact,  to  the  offence  of  setting  fire  to  a  vessd  of 
which  he  was  at  the  time  a  part  owner. 

An  indictment  is  properly  framed  which  states 
that  the  principal  felon  cast  away  and  destroyed  a 
vessel,  and  that  the  accessary  incited,  moved,  aided, 
counselled,  hired,  and  commanded  him  to  do  it; 
and  the  accessary  may  be  convicted  on  an  indict- 
ment so  framed,  although  the  principal  felon  has 
not  been  tried,  and  does  not  appear  to  be  amenaUe 
to  j  ustice.    Regma  v.  Wallaee,  Car.  &  H.  200. 


PRINCIPAL  AND  AGENT. 

The  committee  of  a  club  appointed  to  admimslei 
the  club  funds,  are  not  in  the  nature  of  agents  bt 
the  club :  but  they  are  trustees  of  the  funds,  and  have 
no  power  to  deal  on  credit  Thus,  where  a  clnb  vas 
established,  the  members  of  which  paid  entiance- 
money,  and  an  annual  subscription,  cash  being  paid 
for  all  provisions  consumed  in  the  house,  and  the 
funds  were  deposited  at  a  banker's,  and  a  committee 
appointed  to  administer  them : — Held,  in  an  action 
against  committee-men,  that  a  tradesman  who  bad 
supplied  goods  on  credit,  ordered  bv  a  member  of 
the  committee  for  the  use  of  the  club,  conld  not 
recover  for  them,  without  proving  either  that  the 
defendants  were  privy  to  the  contract,  or  that  the 
transaction  was  in  furtherance  of  the  common  pur- 
pose of  the  association.  Todd  v.  Ewtly,  10  Law  J. 
Rep.  (N.8.)  Exch.  161 ;  7  M.  &  W.  427. 

In  an  action  against  the  defendants  to  recover 
the  price  of  wine  supplied  to  a  subscription  club,  of 
the  committee  of  which  the  defendants  were  mem- 
hers,  it  appeared  that  the  wine  was  ordered  partly 
by  the  house  steward,  who  had  authority  for  that 
purpose  from  the  members  of  the  committee,  sod 
partly  by  a  committee-man,  with  the  knowledge  of 
all  the  committee.  The  ddTendants  were  memben 
of  the  general  body  of  the  committee,  but  had  ooi 
ordered  the  wine  personally,  nor  were  shewn  to 
have  been  present  at  any  meeting  of  the  committee* 
when  the  authority  to  order  the  wine  was  given : — 
Held,  that  under  these  circumstances,  the  question 
for  the  jury  was,  not  whether  the  defendants,  by 
their  known  course  of  dealing,  had  held  themselrca 
out  to  the  plaintiffs  as  personally  liable,  but  wbotbei 
they  had  individually  authorized  or  were  privy  to 
the  ordering  of  the  wine.  Todd  v.  Emly,  10  Law  J. 
Rep.  (N.S.)  Exch.  262;  8  M.  &  W.  505, 


PRINCIPAL  AND  AGENT. 


057 


An  agent  has  no  implied  authority,  in  cases  of 
sudden  emergency,  to  raise  money  and  pledge  the 
credit  of  hia  principal  for  its  repayment. 

A  mining  concern  was  carried  on  by  an  agent 
appointed  t)j  the  company  for  that  purpose.  The 
labourers'  wages  being  in  arrear,  they  obtained  dis- 
tress warrants  on  the  materials  of  the  mine,  when 
the  agent,  in  order  to  prevent  the  execution  of  the 
warrants,  borrowed,  in  the  name  of  the  company^ 
but  without  their  knowledge,  a  sum  of  money  suffi- 
cient to  pay  the  wages : — Held,  that,  in  the  absence 
of  any  express  authority  in  the  agent,  the  company 
were  not  liable.  Hawtayne  v.  Bourne,  10  Law  J. 
R^.  (N.S.)  Exch.  224;  7  M.  &  W.  595. 

in  an  action  on  a  written  agreement,  signed  by 
the  defendant,  for  the  sale  of  goods  by  him,  it  is  not 
competent  for  him  to  discharge  himself,  by  proving 
that  the  agreement  was  made  by  him  as  agent  for 
another,  and  that  the  plaintiff  knew  that  fact  at  the 
time  of  making  the  agreement     Higgina  v.  Senior, 

1 1  Law  J.  Rep.  (n.8.)  Exch.  199;  8  M.  &  W.  834. 
An  agent  of  the  plaintiff,  intrusted  with  his  goods, 

and  being  liable,  with  the  defendant,  on  a  bill  of 
exchange  which  had  become  due,  obtained  money 
irom  the  defendant  for  the  purpose  of  paying  the 
bill,  and  deposited  with  him  the  plaintiff^s  goods. 
The  Judge  having  told  the  jury  that  if  the  transac- 
tion was  only  a  circuitous  mode  of  paying  the 
bill,  on  which  the  defendant  was  liable,  it  was  not 
within  the  5  &  6  Vict  c.  39,  the  Factors  Act: — 
Held,  that  this  was  not  a  misdirection,  and  that  the 
transaction  was  not  protected  by  the  statute.  Lea- 
royd  V.  Rohifuon,  13  Law  J.  Rep.  (n.s.)  Exoh.  219 ; 

12  M.  &  W.  745. 

The  defendants  bought  of  the  plaintiff  a  quantity 
of  wool,  it  being  agreed  between  them,  in  Uie  pr»> 
sence  of  a  broker,  that  the  wool  was  to  be  delivered 
in  good  dry  condition.  On  the  same  day  the  broker 
sent  a  sold  note  signed  by  him  to  the  plaintiff,  no 
copy  of  which  was  communicated  to  the  defendants, 
but  in  which  he  omitted  the  stipulation  as  to  the 
condition.  Pitta  v.  Beckett,  14  Law  J.  Rep.  (n.b.) 
Exch.  358  ;  13  M.  &  W.  743. 

A  acted  under  a  written  agreement,  as  the  com- 
mission agent  of  B,  in  the  sale  of  goods,  and  was 
paid  a  commission.  B  was  a  contractor  with  the 
Admiralty  for  the  supply  of  a  variety  of  articles, 
on  the  sale  of  which  A  was  paid  his  commission, 
and  A  attended  on  a  number  of  occasions  at  Somer- 
set House,  where  the  patterns  of  these  articles  were 
inspected  by  the  government  officers.  A  sought  to 
charge  B  for  these  attendances,  in  addition  to  his 
commission : — Held,  that  if  in  giving  these  atten- 
dances A  was  only  acting  in  the  discharge  of  his 
business  as  an  agent j  he  was  not  entitled  to  charge 
for  these  attendances,  but  if  these  attendances  were 
matter  beyond  his  duty  as  an  agent,  he  was  entitled 
to  be  paid  for  them  separately. 

Held,  also,  that  this  was  a  question  for  the  jury. 
Marthall  v.  Partons,  9  Car.  &  P.  %5^. 

An  agent  has  no  right,  without  the  authority  of 
his  principal,  to  overdraw  a  banking  account;  but 
if  it  appear  that  the  agent  has  done  so  with  the 
knowledge  of  his  principal,  the  jury  will  be  war- 
ranted in  inferring  from  this  that  the  agent  had,  in 
£act,  the  requisite  authority. 

If  the  balance  of  a  banking  account  remain  over- 
due afler  the  bankruptcy  of  the  banker,  his  assignees 

Digest,  1840—1845. 


are  entitled  to  recover  interest  on  such  balance,  aa 
well  for  the  period  which  has  elapsed  since  the 
bankruptcy,  as  for  that  which  had  elapsed  before  it 
Pott  V.  Sevan,  1  Car.  &  K.  335. 

M  employed  R  &  Co.  bankers  in  Edinburgh,  to 
obtain  for  him  payment  of  a  bill  drawn  on  a  persoa 
resident  at  Calcutta.  R  &  Co.  accepted  the  em- 
ployment, and  wrote,  promising  to  credit  him  with 
the  money  when  received.  R  &  Co.  transmitted 
the  bill  in  the  usual  course  of  business  to  C  &  Co* 
of  London,  and  by  them  it  was  forwarded  to  India, 
where  it  was  duly  paid.  R  &  C&  wrote  to  M,  an- 
nouncing the  fact  of  its  payment,  but  never  actually 
credited  him  in  their  books  with  the  amount  The 
house  in  India  failed. 

Held,  that  R  &  Co.  were  the  agents  of  M  to 
obtain  payment  of  the  bill;  that  payment  having 
been  actaally  oMde,  they  became  i^eo  facto  liable  to 
him  for  the  atnaunt  received*  and  that  he'conid  not 
be  called  on  to  suffer  any  loss  occasioned  by  the 
conduct  of  their  sub-agents',  as  between  whom  and 
himself  no  priority  existed.     Mack^rsy  v.  Ramsage, 

9  C.  &  F.  818. 

A  contract  in  writing  was  made  between  A  on 
behalf  of  B,  lor  the  sale  of  lands  to  C,  and  the  pay- 
ment of  the  purchase-money  was  to  be  made  at  a 
future  day.  Before  that  day  arrived.  A,  the  soli- 
citor and  general  agent  of  B*  applied  to  C  for  pay- 
ment of  part  of  the  purchase-money  to  him,  which 
application  C  complied  with ;  afterwards  C  entered 
into  a  sub-contraot  for  sale  of  the  purchased  lands 
to  W,  and  sought  to  have  paid  him  by  W,  that  part 
of  the  purchase-money  which  he  had  already  paid 
to  B's  agent  and  solicitor  in  the  transactien :— * 
Held,  that  the  general  agency  of  A|  on  behalf  of  B, 
did  not  justify  the  payment  to  him  by  C  of  part  of 
the  purchase-money  agfreed  to  be  paid  originally 
by  C,  and  that  C  had  no  olaim  against  W,  nor  any 
lien  on  the  lands  sold,  for  the  amount  paid  by  him 
to  the  agent  of  B  on  the  original  purchase.  The 
distinction  between  a  particular  and  general  autho- 
rity explained.  Cotwum  v.  Orton,  10  Law  J.  B^p. 
(N.s.)Ch.  18;  1  Cr.  &P.  304. 

Semble — Where  an  agent  brings  an  action  for  hia 
commission,  &c.,  and  has  by  collusion  received 
more  than  he  is  entitled  to,  a  court  of  Uw  in  some 
cases  will  allow  a  8et-o£^  by  treating  him  aa  having 
received  so  much  money  for  the  use  of  his  em- 
ployers ;  but  it  must  be  a  clear  case.  Norrie  v.  Day, 

10  Law  J.  Rep.  (m.8.)  Ex.  Eq.  43 ;  4  Y.  &  C.  475. 
Upon  a  bill  filed  against  the  executors  of  a  land 

steward  and  paid  agent,  it  was  held,  that  his  estate 
was  liable  to  make  good  such  sums  aa,  but  for  hia 
wilful  negleot  and  default,  he  might  have  receivod. 
Salisbury  v.  Morriee,  11  Law  J.  Rep.  (N.a.)  Ch.  114. 
Double  agency.  Grantor  of  an  annuity  intrusted 
Y  with  a  sum  of  money  for  the  purpose  of  redeem-' 
ing  it  Y,  without  paying  the  money,  obtained 
from  the  grantee  a  deed  of  release  of  the  annuity. 
Y,  who  acted  in  some  respects  as  agent  of  both  par- 
ties, afterwards  died  insolvent: — Held,  under  the 
particular  circumstances,  that  the  loss  must  be 
borne  by  the  grantor.  The  defendant,  through  the 
agency  of  one  Yates,  granted  to  the  plaintiff  en 
annuity  redeemable  on  six  months'  notice.  In  Ma  y 
1830,  notice  was  given  to  repurchase  in  November ; 
and  in  August  1830,  the  defendant  intrusted  Yates 
with  the  money  for  the  repurchase.    In  October 
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Yates  prevailed  on  the  plaintiir  to  execute  the  deed 
of  reassignment  dated  in  Norember,  and  indorsed 
it  on  the  annuity  deed,  without  receiving  the  repur- 
chase-monev,  but  the  plaintiff  did  not  sign  any 
receipt  for  the  money.  Yates  afterwards  produced 
the  deed  to  the  son  of  the  defendant  to  satisfy  him 
of  the  payment,  and  it  was  handed  back  to  Yates  to 
be  kept  by  him,  with  the  defendant's  other  docu- 
ments. Yates  acted  in  the  transaction  as  agent  of 
both  parties.  He  retained  the  money,  and,  to  de- 
ceive both,  continued  the  payment  of  the  annuity, 
but  afterwards  died  insolvent  The  defendant  sub- 
sequently obtained  possession  of  the  deed : — Held* 
under  the  circumstances,  that  the  defendant  was 
not  discharged,  but  was  bound  to  pay  to  the  plain- 
tiff the  repurchase-money,  with  interest  Arom 
November  1830,  the  plaintiff  accounting  for  the 
subsequent  receipts  of  the  amount  Vcmdaleur  t. 
BlagraWf  6  Bea.  565. 

An  admission  by  an  agent,  that  he  has  sold  pro- 
perty of  his  principal  upon  credit,  will  not  entitle 
the  principal  to  an  inquiry  as  to  wilful  default,  if 
the  agent  insist  by  his  answer  that  the  credit  was 
given  in  the  usual  way  of  business,  and  the  plaintiff 
make  out  no  case  to  the  contrary.  Pelham  v.  Hilder, 
I  Y.  &  Coll.  C.C.  3. 

The  defendant,  who  was  a  customer  of,  and  had 
an  account  with,  a  bank,  was  also  employed  by  the 
bank  to  raise  money  on  certain  Spanish  bonds, 
which  he  accordingly  did ;  the  money  being  after- 
wards recalled  by  the  mortgagees,  and  not  paid,  the 
bonds  were  sold,  and  the  defendant  received  the 
balance,  and  retained  it,  without  the  knowledge  of 
the  bank.  On  a  bill  filed  on  behalf  of  the  bank 
for  payment  of  this  balance,  and  also  for  a  general 
account, — Held,  that  although  the  defendant,  by 
his  answer,  said  the  result  of  the  general  accouut 
when  taken  would  be  in  his  favour,  yet  he  was  not  en- 
titled to  withhold  the  payment  of  the  balance  received 
by  him  in  respect  of  the  bonds  until  the  general 
account  should  be  taken ;  and  a  decree  for  payment 
of  that  balance  and  interest  was  accordingly  made, 
and  also  the  decree  for  taking  the  general  account. 

A  banking  company,  who  were  mortgagees  of 
certain  Spanish  bonds,  employed  the  defendant  to 
raise  money  upon  them  by  deposit  in  his  own  name : 
the  party  with  whom  the  defendant  deposited  them 
called  on  the  defendant  for  repayment,  and  on  de- 
fault sold  the  bonds,  with  the  concurrence  of  the 
defendant,  without  the  knowledge  of  the  company, 
and  paid  the  balance  of  the  proceeds  to  the  defen- 
dant The  company  was  afterwards  compelled  by 
their  mortgagor  to  replace  the  bonds  or  their  value: 
•r-'Held,  that  the  defendant  was  answerable  to  the 
company  for  the  market  price  of  the  bonds  at  the 
time  of  the  actual  sale,  and  that  he  was  not  answer- 
able for  the  value  of  the  bond  at  any  other  time. 
Gordon  v.  Pym,  S  Hare,  223. 
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A  and  B  entered  into  a  joint  and  several  note, 
payable  on  demand  to  a  banking  company,  to  secure 
a  debt  of  lOOi.,  due  from  A  to  the  company.  A 
afterwards  gave  to  certain  persons,  as  trustees  for 
the  company,  a  warrant  of  attorney  to  confess  judg- 
ment,  with  a  defeasance  for  securing  375il,  of  which 
the  sum  of  100/.,  mentioned  in  the  note,  was  parcel, 


and  upon  which  warrant  of  attorney  the  tmslees 
entered  up  judgment  The  company  having  seed 
B  on  the  note, — Held,  that  the  judgment,  in  the 
warrant  of  attorney,  was  no  bar  to  the  action,  so 
time  being,  by  the  defeasance,  given  to  A ;  and  the 
warrant  of  attorney  not  being  accepted  by  the  tiw- 
tees  in  satisfaction  of  the  note. 

Semblo — That  the  judgment  could  not  operate  ss 
a  merger,  not  being  to  ue  parties  legally  entitled 
to  sue  on  the  note  itself.  BeU  v.  ShOUetBorik,  10 
Law  J.  Rep.  (n.s.)  C.P.  239. 

Two  parties  who  were  co-sureties  having,  together 
with  the  principal,  signed  generally  a  joint  sad 
several  promissory  note,  payable  at  two  months,— 
Held,  that  one  of  them,  who  had  paid  the  note, 
might  bring  an  action  for  contribution  against  the 
other,  without  proving  that  he  paid  it  in  consequence 
of  a  demand  made,  or  of  an  action  brought  bj  the 
holder  against  him.  PUt  v.  Pursdord  or  Pmruari,  10 
Law  J.  Rep.  (n.8.)  Exch.  174, 175 ;  8  M.  &  W.  53S. 

C  contracted  with  R,  the  attorney  of  the  plaintiff, 
to  purchase  the  good- will  of  a  business  for  425t  C, 
and  H  as  his  sureW,  gave  the  plaintiff  a  bond  for 
SOOi.,  and  C  gave  his  separate  bond  for  125Z.  To 
an  action  on  the  bond,  H  pleaded  thiU  it  was  ob- 
tained by  the  fraud  of  the  plaintiff :— Held,  that  to 
support  this  plea,  H  was  bound  to  shew  that  R,  who 
prepared  the  bond,  knew  and  agreed  that  H  akoaU 
be  kept  in  ignorance  of  C's  further  liability  for  the 
125/. 

The  bond  was  prepared  more  than  six  yeaisbeftn 
action  brought : — Held,  that  any  objection  to  the 
competeney  of  R  as  a  witness  for  the  plaintifi  to 
negative  fraud,  was  answered  by  the  Statute  af 
Limitations.  Spencer  v.  Hmtdley,  1 1  Law  J.  Rep. 
(K.S.)  C.P.  250 ;  4  M.  &  0. 414. 

The  plaintiff  and  defendant  being  joint  makos  of 
a  promissory  note,  the  plaintiff  as  surety,  and  the 
defendant  as  principal,  to  secure  the  amount  to  a 
third  party,  the  defendant  covenanted  with  the 
plaintiff  to  pay  the  amount  to  the  third  party  on  a 
given  dav,  and  made  default : — Held,  in  au  action 
by  the  plaintiff  against  him  on  thb  covenant,  thst 
the  measure  of  damages  was  the  amount  of  the  pro- 
missory note.  Loosemore  v.  Radford,  11  Law  J.  Repk 
(n.8.  )  Exch.  284 ;  9  M.  &  W.  657. 

Debt  on  bond  against  a  surety.    The  conditioB 
recited  that  W  C,  £  W  C,  and  1^  P,  had  Utelj 
entered  into  co-partnership,   and  diat  upon  the 
treaty  it  was  agreed,  that  w  P  should  be  the  aetiag 
partner,  and  that  he  and  J  B,  as  his  surety,  shouM 
become  bound  to  WCandEWCin  l,O00iL;  sad 
it  was  conditioned,  that  **  if  W  P  should  wdl  avd 
truly  observe,  perform,  and  keep  aU  and  every  the 
oovenants,  provisoes,  clauses,  and  agreements,  on 
his  part  to  be  observed  and  performed,  containei  in 
a    certain  indenture  or  deed  of  co-partaenhii^ 
bearing  date,  &c.,  and  made,  &c. ;  and  also,  if  ht, 
the  said  W  P,  during  such  time  as  he  should  een- 
tinue  the  acting  partner  in  the  said  trade  or  bad- 
ness of  the  said  co-partnership,  should  and  did  well, 
truly,  and  faithfully  make,  deliver,  or  transmit  a 
just  and  true  account  in  writing  of  all  sum  and  swbs 
of  money,  cash,  notes,  bills,  and  other  partnerdiip 
effects,  which  should  come  to  the  hands  of  the  aid 
W  P,  or  which  he  should  be  intrusted  with,  hj  v 
on  account  of  the  said  co-partnership ;  and  slso 
make  good,  answer  for,  and  pay  the  monies  due  on 
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the  balance  of  such  aceottut,  and  also  all  and  erery 
other  sum  or  sums  of  money,  cash,  notes,  and  bills 
which  might  by  possibility  oome  to  the  hands  of 
the  said  W  P,  as  such  partner  as  aforesaid,  to  the 
said  W  C  and  £  W  C"  then  the  obligation  to  be 
▼oid,  &c. 

By  the  deed  (referred  to  in  the  condition,  and 
dated  the  1st  of  January  1880),  it  appeared  that  the 
said  partnership  was  to  continue  up  to  the  Ist  of 
July  1841 ;  and  it  was  covenanted,  that  on  the  1st 
of  March  1831,  and  so  in  every  year  "  during  that 
GO-pattnership,"  the  parties  to  the  deed  should  meet 
and  state  a  true  account  in  writing  concerning  the 
joint  stock,  debts,  and  effects  of  the  co-partnership, 
and  enter  the  true  particulars  of  such  yearly  ac- 
count, and  the  rest  and  balance  thereof,  in  three 
several  books,  and  that  on  the  allowance  and  ap- 
proval of  such  account  yearly,  the  parties  should 
sign  their  names  in  each  of  the  books  at  the  foot  of 
the  account,  which  account,  so  stated,  settled,  and 
nbscribed,  should  be  final  and  conclusive,  unless 
afterwards  found  in  error  to  the  amount  of  20/.  and 
upwards. 

The  deed  also  contained  a  stipulation,  enabling 
any  of  the  parties  thereto,  their  executors  and  ad- 
ministrators, if  they  should  be  minded,  to  quit  that 
co-partnership  at  the  end  of  the  seventh  year  of  the 
said  co-partnership,  upon  giving  to  the  other  part- 
ners twelve  calendar  months'  notice  in  writing  of 
his  intention,  and  then  that  that  indenture  of  co- 
partnership and  every  covenant  should  determine  as 
to  the  party  giving  the  notice,  except  as  regarded  a 
Valuation  of  his  share,  &c. 

The  deed  subesquently  contained  a  stipulation 
that  any  of  the  partners  in  the  said  joint  trade  or 
business  should  be  at  liberty  to  transfer,  in  his  life- 
time, his  ahare  to  any  sou,  and  to  dispose  of  his 
share  by  will,  and  that  the  son,  or  person  to  whom 
the  disposition  should  be  made,  or  in  the  case  of  the 
death  of  a  partner  without  such  transfer  or  disposi- 
tion, then  the  executor  or  administrator  of  such 
partner  should  be  deemed  and  considered  a  partner 
in  the  joint  concern  during  the  then  residue  thereof, 
subject  to  the  stipulations  and  provisions  of  the 
partnership  deed : — Held,  upon  the  construction  of 
the  condition  of  the  bond,  and  having  reference  in 
its  construction  to  the  language  and  covenants  of 
the  deed,  that  the  obligation  of  the  surety  did  not 
extend  to  any  time  beyond  the  carrying  on  of  the 
said  trade  by  "  the  said  co-partnership,"  viz.  W  C, 
£  W  C,  and  W  P,  and  that,  therefore,  the  surety  was 
not  liable  for  any  false  accounts  rendered  by  W  P 
after  the  death  of  W  C,  although  the  business  had 
been  carried  on  after  his  death  without  the  addition 
of  a  new  partner.  Chapman  v.  Beckington^  12  Law  J. 
Ren.  (N.8.)  aB.  61 ;  3  aB.  703 ;  8  G.  &  D.  38. 

A  and  B,  and  two  other  persons,  became  sureties 
by  a  joint  and  several  promissory  note  for  200/., 
advanced  to  Y.  Upon  that  occasion  it  was  agreed 
between  A  and  Y  that  A,  who  was  indebted  to  Y  in 
%2L  lOf.,  should  hold  that  sum  as  an  indemnity 
against  any  amount  he  might  be  compelled  to  pay 
on  the  note.  A  having  been  forced  to  pay  an 
amount  of  nearly  50/.,  sued  B  for  contribution  of 
one-fourth  part,  as  money  paid: — Held,  that  A,  not 
having  paid  more  than  the  sum  of  92/.  ]0«.,  was  not 
entitled  to  contribution. 
Held,  also,  that  these  facts  formed  a  good  defence 


under  non  assumpsit.  Qeopel  v.  Swindon,  1 3  Law  J. 
Rep.  (N.B.)  Q.B.  113 ;  S.C.  Ooepelj,  Swinden,  I  Dowl. 
&  L.  P.O.  888. 

By  deed  of  annuity  ,in  consideration  of  9,000iL 
therein  stated  to  be  paid  to  L,  £,  M,  and  M,  the 
said  L  granted  to  Messrs.  D  8c  H  an  annuity  or 
clear  yearly  rent  of  1,800/.  for  three  lives,  chaiged 
upon  his  estate ;  and  L,  E,  M,  and  M  covenanted 
to  pay  the  said  annuity  or  yearly  rent,  with  a  pro- 
viso for  repurchase  by  them,  or  any  or  either  of 
them.  And  they  executed  their  joint  and  several 
bond  and  warrant  of  attorney  to  confess  judgment 
on  the  bond,  the  judgment  to  be  as  a  further  secu- 
rity for  the  annuity,  and  to  be  entered  fbrthwith 
against  L  and  £,  but  not  against  M  and  M  until 
default  of  payment,  and  execution  not  to  be  entered 
on  the  judgment  against  L  and  E  until  the  annuity 
should  be  forty  days  in  arrear ;  and  E,  for  further 
securing  the  annuity,  agreed,  in  the  event  of  not 
becoming  the  purchaser  of  L's  estate  in  twelve 
months,  to  assign,  at  L's  expense,  a  mortgage  which 
£  held  on  it,  and  also  to  procure  the  guarantie  of  a 
competent  person  for  payment  of  the  annuity: — 
Held,  by  the  Lords  (reversing  the  decree  of  the 
Court  below),  that  £  was  a  principal  grantor  of  the 
annuity,  and  not  a  surety. 

The  question  whether  a  person  is  principal  or 
surety  in  the  grant  of  annuity,  is  to  be  determined 
on  the  terms  of  the  instrument ;  no  extraneous  evi- 
dence is  admissible  for  that  purpose.  HoUUr  v.  £^, 
9  C.  &  F.  1. 

A  party  became  surety  in  a  bond  for  the  fidelity 
of  a  commission  agent  to  his  employers.  After 
some  time  the  employers  discovered  irregularities 
in  the  agent's  accounts,  and  put  the  bond  in  suit. 
The  surety  then  instituted  a  suit  to  avoid  the  bond, 
on  the  ground  of  concealment  by  the  employers  of 
material  circumstances  affecting  the  agent's  credit 
prior  to  the  date  of  the  bond,  and  which,  if  commu- 
nicated to  the  surety,  would  have  prevented  him 
from  undertaking  the  obligation.  On  the  trial  of 
an  issue,  whether  the  surety  was  induced  to  sign 
the  bond  by  undue  concealment  or  deception  on 
the  part  of  the  emplovers,  the  presiding  Judge  di- 
rected the  jury,  that  the  concealment,  to  be  undue, 
must  be  wilful  and  intentional,  with  a  view  to  the 
advantages  the  employers  were  thereby  to  gain : — 
Held,  by  the  Lords  (reversing  the  judgment  of  the 
Court  of  Session),  that  the  direction  was  wrong  in 
point  of  law.  Where  non-communication  of  cir- 
cumstances affecting  the  situation  of  the  parties, 
material  for  the  surety  to  be  acquainted  with,  and 
within  the  knowledge  of  the  person  obtaining  a 
surety  bond,  is  undue  concealment,  though  not 
wilful  or  intentional,  or  with  a  view  to  any  advan- 
tege  to  himself.  RaUton  v.  Mathews,  10  C.  &  F.  934. 
A  surety  is  not  of  necessity  entitled  to  receive, 
without  inquiry,  from  the  party  to  whom  he  is 
about  to  bind  himself,  a  full  disclosure  of  all  the 
circumstances  of  the  dealings  between  the  principal 
and  that  party. 

If  he  requires  to  know  any  particular  matter,  of 
which  the  party  about  to  receive  the  security  is  in> 
formed,  he  must  make  it  the  subject  of  a  distinct 
inquiry. 

An  obligation  to  a  banker  by  a  third  party  to  be 
responsible  for  a  cash  credit  to  be  given  to  one 
of  the  banker's  customers,  is  not  avoided  by  the 
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fact,  that,  immediately  after  the  execution  of  the 
obligation,  the  cash  credit  is  employed  to  pay  off 
an  old  debt  due  to  the  banker. 

If  the  surety  intends  to  rely  upon  such  a  fact  for 
his  defence,  as  shewing  that  there  was  a  previous 
agreement  between  the  banker  and  the  customer  to 
deal  with  the  credit  in  a  partioular  manner,  to  which 
he,  if  he  had  known  it,  should  not  hare  consented, 
he  must  bring  such  a  defence  before  the  Court  by 
putting  it  on  the  record.  Hamilton  v.  WaUon,  12 
C.  &  F.  109. 

R,  together  with  J,  as  a  surety,  agreed  to  give  a 
bond  to  bankers  to  secure  advances  made  by  them 
to  R  &  Co. ;  and  R  &  Co.  agreed  to  give  a  bond  to 
J  to  indemnify  him.  Bonds  were  accordingly  pre- 
pared, but  the  joint  and  several  bond  by  R  and  J  to 
the  bankers,  was  never  executed  by  R :  but  R  & 
Co.  executed  the  bond  of  indemnity  to  J : — Held, 
that  J  was  not  liable  to  the  bankers  upon  the  bond, 
as  it  had  not  been  executed  by  R.  Bonsgr  v.  Cox, 
10  Law  J.  Rep.  (n.s.)  Cb.  395 ;  4  Bea.  379 ;  6  Ibid. 
110. 

A  mortgage  was  effected  for  SOOL  upon  certain 
property,  and  the  three  plaintifb  became  sureties 
for  securing  the  repayment  The  mortgagee  lent  a 
further  sum  of  100/.  upon  the  same  property,  un- 
known to  the  sureties.  The  mortgagor  faued  to 
repay  the  sum  advanced,  and  the  sureties  were  com- 
pelled to  pay  the  3002.  The  mortgagee  then 
refused  to  give  up  his  security  unless  the  further 
sum  of  100/.  was  paid : — Held,  that  the  mortgagee 
was  justi6cd  in  lending  the  further  sum,  and  the 
sureties  must  pay  lOOi.  more  before  they  could 
stand  in  the  place  of  the  mortgagee.  WiUiaau  v. 
Owen,  13  Law  J.  Rep.(N.B.)Ch.  106;  13  Sim.  597. 

R,  together  with  J  as  his  surety,  gave  a  promis- 
sory note  to  bankers,  who  were  to  give  to  R  a  draft, 
payable  at  three  months.  No  draft  was  given,  but 
the  bankers  immediately  advanced  the  amount  to 
R  without  the  concurrence  of  J. : — Held,  that  this 
was  a  subatantially  different  transaction,  and  that  J 
was  released  from  his  liability  as  surety.  Bonser  v. 
Cox,  13  Law  J.  Rep.  (n.8.)  Ch.  260;  4  Bea.  379; 
6  Ibid.  110 ;  11  Law  J.  Rep.  (xr.8.)  Ch.  895. 

A  creditor  took,  as  seourity  for  his  debt;  a  bill  of 
exchange  drawn  and  indorsed  by  a  surety,  and 
accepted  by  the  principal  debtor.  After  those  bills 
were  dishonoured,  the  creditor  drew  accommodation 
bills,  and  which  were  accepted  by  the  principal 
creditor,  but  were  paid  by  the  drawer  when  at 
maturity. 

Whether  the  surety  was  discharged  by  the  sub- 
sequent transactions  which,  without  his  knowledge, 
took  place  between  the  creditor  and  the  principal 
debtor,  quare,    Maekhtiofh  v.  Wyatt,  3  Hare,  562. 

A  &  B  executed  a  joint  bond  to  C  A,  being 
principal,  and  B  surety.  The  principal  died,  leav. 
ing  the  surety  surviving  him.  A  decree  having 
been  made  in  a  specialty  creditor's  suit,  in  the 
usual  form,  against  the  estate  of  A, — Held,  that  in 
the  absence  of  proof  of  any  mistake  having  been 
made  in  the  preparation  of  the  bond,  and  of  any 
contract  between  the  parties  to  the  bond,  giving  a 
right  to  the  obligees  to  have  the  debt  satisfied  out 
of  the  separate  assets  of  A,  it  could  not  be  the  foun- 
dation of  a  claim  in  equity  against  A's  assets. 
Richardson  y,  Horion,  12  Law  J.  Rep.(N.s.)  Ch.  833: 
6  Bea.  185. 


PRISONS. 

The  Queen'a  Bench,  Fleet,  and  Maxshalsea  Pri- 
sons consolidated,  and  the  regulation  of  the  Qnsea'a 
Prison  provided  for,  by  6  Vict.  e.  22 ;  20  Lav  J. 
Stat  43. 

The  laws  concerning  prisons  amfflded  by  a  &  6 
Vict  c  98 ;  20  Law  J.  Sut  865. 

A  prison  established  at  PentonviUe  by  5  Viet 
c  29;  20  Law  J.  Stot  76. 


PRISONER. 
(See  Aerest — Insolveht.] 

(A)  DiaCHABOE  OF. 

(B)  CuAaOINO  IK  EXBCUTION. 


(A)  Discharge  of. 

To  entitle  a  defendant  api^ying  for  his  discharge 
under  48  Geo.  3.  c.  123,  to  h«ve  the  rule  ahsofaite 
in  the  first  instance,  in  a  case  vhere  the  plaintiff  is 
the  action  has  taken  the  benefit  of  the  Insolveiit 
Debtors  Act,  and  it  is  not  known  what  is  bee^neof 
him,  it  is  not  sufficient  to  prove  notioe  of  the  motaoa 
upon  the  provisional  assignee,  and  upon  the  plsia* 
tiff's  attorney  in  the  action.  ChasUr  t.  Yoaiin, 
10  Law  J.  Rep.  (N.a.)  Q.B.  357. 

In  moving  to  discharge  a  defendant  out  of  cbs- 
tody,  under  48  Geo.  3.  c.  123,  it  in  neeessaiy  Is 
have  an  affidavit  verifying  the  signature  to  ths 
notice  served  on  the  plaintiff  of  hu  intealiai  It 
apply  to  the  Court  Randall  v.  Sweet,  10  Lav  J. 
Bep.  (M.fl.)  C.P.  132. 

A  defendant  in  execution  for  a  debt  exceediag 
20/.  cannot  be  allowed  to  shew  by  affidavit  thil 
that  debt  had  been  in  fact  reduced  below  2(NL,  by 
payments  which  were  not  allowed  at  the  trial,  is 
order  to  entitle  him  to  his  discharge,  under  48  Gea 
8.  c  123.  CwrtU  v.  Richards,  10  Law  J.  Rep.  (ax) 
C.P.  312 ;  8  M.  8c  G.  200 ;  3  Sc.  (M.a.)  640. 

After  the  lapse  of  a  year  the  Court  refused  to 
discharge  out  of  custody  a  defendant,  who  had  bees 
arrested  by  mistake  in  a  wrong  county,  though  be 
did  not  discover  the  mistake  tUl  ten  months  after, 
when  a  Judge,  to  whom  he  applied  for  hia  disehaxge^ 
refused  to  interfere.  Greenskield  v.  Pritekard,  10 
liaw  J.  Rep.  (n.8.)  Exch.  295 ;  8  M.  &  W.  liSL 

A  defendant  having  surrendered  in  discharge  «f 
a  foreign  attachment,  the  plaintiff  detained  bia 
under  a  ro.  stu  issued  subsequently  ont  of  the 
Exchequer,  and  then  abandoned  the  pfocoedings  in 
the  Lord  Mayor's  Court,  by  allowing  the  defendaiil 
to  sign  judgment  of  noa  prot.: — Had«  that  he  est 
not  entitled  to  be  discharged  out  of  custody  on  tk 
ea.  to,  Chamberlam  v.  Green^  II  Lav  J.  Rep>  (ix) 
Exch.  309;  9  M.&W.  790. 

After  the  lapse  of  twenty  days,  the  Court  will  a«t 
discharge  a  defendant  out  of  custody  on  the  grMud 
that  his  addition  was  not  indoiaed  on  the  writ,  onlssi 
the  defendant  shews  circumstances  to  excuse  lbs 
delay.  Davis  v.  Watkim,  12  Law  J.  Refn  (sa) 
aB.  293 ;  2  DowL  P.C.  (M.a.)  930. 

An  application  for  the  discharge  of  a  prisaaci^ 
under  48  Geo.  3.  c  123,  should  be  made  at  hii  ea 
instance,  and  cannot  be  made  at  that  of  snolher 
party;  for  example,  the  marshal  of  the  Qoeco's 
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PrisoD.     Wood  v.  Heaih,  12  Law  J.  Rep.  (n.8.) 
C.P.  16  ;  4  M.  &  G.  918. 

Upon  an  applieation  under  48  Geo.  3.  c  123. 
a.  1,  an  affidaTit,  stating  the  impxitonroent,  sworn 
the  day  before  the  application  was  made, — Held  to 
be  sufficient. 

It  is  no  ground  for  refusing  a  party  his  discharge 
under  that  statute,  that  a  seating  order  under  1  &  2 
Viet.  c.  110.  s.  86.  has  been  obtained  by  the  plain- 
ti£^  with  which  the  prisoner  has  refused  to  comply, 
and  has  therefore  been  committed  for  contempt. 
FMge  y.  Rogtrt,  13  Law  J.  Rep.  (m.s.)  Q.B.  38 ;  1 
Dowl.  &  L.  P.C.  713. 

Every  exertion  having  been  made  to  discover  the 
residence  of  the  plaintiff,  snd  a  notice  of  the  appli- 
cation having  been  served  upon  persons  who  had 
succeeded  to  the  business  of  the  plaintiff's  attorney, 
and  who  were  acting  for  the  plaintiff  in  other 
matters,  and  stated  that  they  would  oppose  the 
application,  the  Court  granted  a  rule  nut  for  the 
discharge  of  a  prisoner  under  48  Geo.  3.  c.  123^  to 
be  served  on  the  sucoessors  of  the  original  attorney 
in  the  action.  Jomea  v.  Boddingion,  13  Law  J.  Rep. 
(1I.S.)  aB.  204;  2  DowL  &  L.  P.C.  30. 

A  defendant  was  brought  up  on  a  writ  of  habeat 
eorjnu  ad  tatitfaeiendum  to  be  charged  in  execution. 
Having  settled  the  action  in  which  he  was  then  in 
custody  between  the  suing  out  and  return  of  the 
writ,  he  tendered  the  amount  of  the  debt,  interest, 
and  costs  of  the  judgment,  and  claimed  to  be  dis- 
ehaiged  without  paying  the  court  fees  due  on  the 
writ : — Held,  that  he  was  entitled  to  his  discharge. 
DabeeU  r,  Cuilen,  13  Law  J.  Rep.  (n.s.)  £xch.  39  ,* 
12  M.  &  W.  1. 

A  defendant,  in  custody  by  virtue  of  a  writ  of 
etpiatf  issued  under  statute  1  &  2  Vict  c.  110,  is 
not  entitled  to  be  discharged  under  the  rule  of 
Trinity  terra,  2  Will.  4.  c.  39,  because  the  plaintiff 
has  not  declared  against  him  befbre  the  end  of  the 
neit  term  alter  such  arrest 

Such  a  writ  is  not  process  fbr  the  purpose  of 
bringing  a  defendant  into  court,  but  is  a  proceeding 
purely  coUateraL  Ireland  v.  Berry,  18  Law  J.  Rep. 
(]r.&)  aB.  140;  5  aS.  551 ;  1  D.  &  M.  505. 

To  entitle  a  prisoner  to  his  discharge  under  48  Geo. 
3.  e.  123.  s.  1,  the  affidavit  should  clearly  shew  that 
the  debt  and  damages  for  which  the  defendant  is  in 
execution  do  not  exceed  20A,  exclusive  of  costs. 

The  affidavit  on  which  the  application  is  founded 
must  be  entitled  in  the  origmaJ  action.  Clapperton 
V.  iitmteaih,  13  Law  J.  Rep.  (ir.B.)  C.P.  114;  7  Sc 
(w.8.)  771. 

A  party  taken  in  exeeution  on  a  recognizance 
esfersated  into  the  Exchequer,  and  who  denies  its 
ezistenoe,  must,  in  order  to  be  relieved,  come  in 
and  traverse  the  recognisance.  Ex  parte  SUtweU, 
18  Law  J.  Rep.  (n.8.)  Exeh.  828. 

A  judgment  in  ejectment  is  a  judgment  for  da- 
mages, within  the  stat  48  Geo.  3.  c  123.  s.  1,  and 
a  prisoner  who  has  lain  in  prison  for  twelve  calendar 
months  in  execution  on  such  judgment  for  less 
than  20«.,  is  entitled  to  his  discharge.  Doe  d.  Sy- 
mme  v.  Rke,  14  Law  J.  Rep.  (m.s.)  Q.B.  137. 

On  the  reversal  by  a  court  of  error  of  a  judg- 
ment of  imprisonment  pronounced  by  the  Court  of 
Queen's  Bench,  the  Court  declined  to  make  an 
order  that  the  plaintiff  in  error  should  be  dis- 
charged out  of  custody,  as  the  application  ought  to 


be  made  to  the  Court  below.  King  v.  Regiwmt  at  ike 
relatkm  vf  WUkinum,  14Law  J.  Rep.  (n.8.)  M.C.  172^ 

A  rule  nisi  for  a  habeas  corpus  to  discharge  a 
prisoner  who  is  in  custody  under  a  warrant  for 
assisting  to  conceal  a  deserter  contrary  to  th« 
Mutiny  Act,  mnst  be  served  upon  the  Secretary  at 
War.  Ex  parte  Gale,  14  Law  J.  Rep.  (n.s.)  Q.B.  316. 

Where  a  defendant  who  has  been  arrested  by  » 
Judge's  order,  pursuant  to  1  &  2  Vict.  c.  110.  s.  3, 
seeks  to  obtain  his  discharge,  pursuant  to  sect  7,  on 
the  ground  of  a  substantial  objection  to  his  arrest, 
he  is  not  bound  to  apply  before  the  expiration  of  the 
time  for  putting  in  bail 

It  seems  that  if  the  defendant  gives  a  satisfactory 
explanation  of  the  facts  which  have  led  to  his  arrest, 
the  plaintiff  ought,  in  answer  to  his  application  for 
discharge,  to  disprove  that  explanation.  Walker  v. 
Lumb,  9  Dowl.  P.C.  131. 

Where  a  defendant  seeks  to  be  discharged  out  of 
custody,  on  the  ground  that  the  warrant  of  com- 
mitment on  whicm  he  is  detained  ia  illegal,  he  must 
be  brought  before  the  Court,  by  a  writ  of  habeas 
corpus,  ^though  it  is  sworn  that  he  is  too  poor  to 
bear  the  expense,  as  the  validity  of  the  warrant  will 
not  be  discussed  in  his  absence.  Ex  parte  Martins,- 
9  Dowl.  P.C.  194. 

Where  a  warrant  for  the  apprehension  of  a  de- 
faulter under  the  3  Geo.  4.  o.  88.  s.  3.  was  issued 
by  Commissioners  of  Taxes  of  the  Cambridge  dis- 
trict, and  it  waa  backed  by  Justices  of  Lancashire 
and  Gloucestershire,  and  on  a  return  to  a  habeas 
corpus  it  appeared  that  the  defendant  was  in  custody 
on  the  warrant  in  Cambridge  Gaol,  the  Court  re- 
fused to  discharge  him  on  a  suggestion  that  he  had 
been  apprehended  at  Cheltenham,  being  clearly  in 
legal  custody  at  Cambridge.  Ex  parte  Sharps,  9 
Dowl.  P.C.  513. 

A  party  having  obtained  a  decree  in  the  Court  of 
Chancery,  for  the  payment  to  him  of  certain  costs 
in  a  suit  pending  in  that  court,  issued  a  writ  of  ca. 
so.  against  the  person  decreed  against,  out  of  the 
Common  Pleas,  under  the  1  &  2  Vict  c.  110.  s.  18, 
upon  which,  on  the  27th  of  September,  tiie  latter 
was  arrested : — Held,  that  although  that  clause  pro- 
vides that  orders,  decrees,  &o.  of  courts  of  equity 
are  to  have  the  effect  of  judgment,  such  eflfect  is 
confined  to  the  courts  of  equity,  and  does  not  extend 
to  courts  of  common  law ;  and  that,  therefore,  the 
writ  of  CO.  so,  must  be  set  aside.  The  Court,  how- 
ever, refused  to  grant  a  rule  absolute  in  the  first  in- 
stance, for  setting  aside  another  writ,  the  applicant 
moving  the  rule  with  costs  against  the  opposite 
party ;  or  to  require  cause  to  be  shewn  immediately. 
The  applicant  having  remained  in  custody  from  the 
27  th  of  September  to  the  following  Michadmas  term 
without  making  any  application  for  his  discharge  to 
a  Judge  at  chambers,  and  on  making  the  rule  abso- 
lute, with  costs,  on  oause  being  shewn,  engrafted  on 
it  the  term,  that  no  action  should  be  brought  Re 
Starford,  1  Dowl.  P.C.  (n.s.)  183. 

If  a  notice  is  given  under  1  Reg.  Gen.  Hil.  term, 
2  Will.  4.  s.  90.  for  the  purpose  of  obtaining  a  rule 
absolute  in  the  first  instance,  for  the  discharge  of  a 
defendant,  under  48  Geo.  3.  c  123,  it  must  be  given 
ten  days  before  the  one  first  mentioned  in  the  notice, 
and  therefore,  the  notice  cannot  be  rendered  suffi- 
cient by  waiting  ten  days  from  the  service  of  the 
notice  before  the  application  is  made. 
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PRISON £iU-(Dj0GHABOB  of). 


The  lenriee  of  «  rule  uin  for  the  defendant's  dis- 
charge, under  the  act,  as  well  as  a  notice,  must  be 
on  the  plaintiff  and  not  his  attorney. 

If  there  are  seyend  plaintifb,  serrice  on  anj  one 
of  them  is  sufficient  BolUm  v.  JUeu,  1  DowL  P.C. 
(ir.1.)  809. 

Where  a  defendant  in  ejectment  was  in  custody 
on  an  attachment  for  non- performance  of  an  award, 
the  prosecutor  was  ruled  to  exhibit  interrogatories : 
he  did  so,  and  they  were  filed ;  but  not  ruling  the 
defendant  to  appear  before  the  examiners,  the  Court 
dischaiged  the  defendant  on  bail.  Doe  d.  Clarke  y. 
SHUweU,  2  Dowl.  P.C.  (n.8.)  18. 

Where  notice  of  a  motion  for  the  discharge  of  a 
defendant  out  of  custody,  under  the  48  Geo.  3. 
0.  123,  was  served  on  the  8rd  of  June,  and  it  was 
stated  that  the  motion  would  be  made  on  the  12th, 
or  so  soon  as  counsel  could  be  heard,  (the  rule  of 
Court  requiring  ten  days'  notice,)  the  Court  held, 
that  the  notice  was  insufficient,  and  refused  to  grant 
an  application  for  the  discharge  of  the  defendant, 
even  though,  in  fact,  it  was  not  made  until  the  14th 
of  Jnneu  Burkjf  v.  IVarraU,  1  Dowl.  &  L.  P.C.  145. 

Where  the  tnal  of  prisoners  had  been  successively 
postponed  for  two  assises,  in  consequence  of  the 
absence  of  a  material  witness,  and  the  affidavit  on 
which  application  was  made  for  further  postpone- 
ment stated  that  the  witness  in  question  was  believed 
to  have  gone  to  India  as  a  soldier,  so  that  there  was 
not  any  prospect  of  his  soon  return ;  the  Judge  or* 
dered  the  recognizances  of  the  prosecutor  to  be 
discharged,  and  discharged  the  prisoners  without 
compelling  them  to  enter  into  any  recognizances 
for  their  future  appearance.  Regma  v.  Bridgman, 
Car.  &M.  271. 

A  plaintiff  who  had  been  detained  under  an  st- 
tachment  for  non-payment  of  costs  under  20/.,  and 
who  had  been  in  prison  more  than  twelve  months, 
was  held  entitled  to  be  dischaiged ;  and  that,  not- 
withstanding he  was  attached  for  other  costs  in  the 
same  suit  exceeding  20L  Green  v.  Green,  12  Law 
J.  Rep.  (n.8.)  Ch.  140,  overruled.  Tolsen  v.  DjfkeSf 
13  Law  J.  Rep.  (m.8.)  Ch.  S89. 

Where,  under  1  Will.  4.  c.  86,  a  defendant  in 
custody  becomes  entitled  to  his  discharge,  he  cannot 
waive  that  right  by  acquiescence  or  subsequent  pro- 
•eedings.    Hagnes  v.  BtUl,  4  Bea.  101. 

* 

(B)  Cbaboino  in  EzECirrioH. 

Where  a  defendant  is  arrested  upon  a  capias, 
issued  under  1  &  2  Vict.  c.  110.  s.  8,  and  judgment 
has  been  siffned  for  want  of  a  plea,  it  is  a  final 
judgment  within  Reg.  Gen.  HiL  term,  2  Will.  4. 
r.  85,  though  the  costs  may  not  have  been  taxed ;  and 
the  plaintiff  must  charge  him  in  execution  within 
two  terms  after.  Walker  v.  De  Rickment,  14  Law  J. 
Rep.  (n.b.)  as.  22 ;  2  DowL  &  L.  P.C.  607. 

In  Common  Pleas,  a  prisoner  need  not  be  charged 
in  execution  by  motion. 

It  being  sought  to  procure  the  discharge  of  a 
prisoner  out  of  custody,  who  is  brought  up  by  hab, 
carp,  ad  tai^f.,  to  be  charged  in  execution,  the  pro- 
per course  is  that  he  be  charged  in  execution,  and  the 
Court  will  then  grant  a  rule  nisi  for  his  discharge. 
Be  Mm  SUxrferd,  1  DowL  P.C.  (m.s.)  188. 


PRIVY  COUNCIL. 

Reffulations  made  for  foeilitating  the  besiisg 
appeds  and  other  matters  by  the  judietal  oominittee 
of  the  Privy  Couaoil  by  6  &  7  Viet,  a  88;  21  Lav 
J.  Sut  79. 

The  8  &  4  WilL  4.  e.  41,  for  the  better  admiab- 
tration  of  justice  in  the  Privy  Council  amended,  sad 
the  powers  and  jurisdiction  of  the  Privy  Cooneilex- 
tended,  by  7  &  8  Viet  c  69 ;  22  Law  i.  Stst  13«. 

The  8  &  4  WilL  4.  c  41,  for  the  better  adnunis- 
tration  of  justice  in  the  Privy  Council,  amended  by 
8  8r  9  Vict  c.  SO ;  28  Law  J.  Stat  154. 


PROCHEIN  AMY. 

[See  Witness.] 

The  father  of  the  infant  ought  always,  in  the 
first  instance,  to  be  appointed  prockein  amg ;  aad, 
if  his  evidence  is  likely  to  be  us^iil  at  the  triil 
an  application  should  be  made  to  the  Comt  t» 
release  him,  by  the  appointment  of  a  proper  sab- 
stitute. 

An  uncertificated  bankrupt  is  an  improper  penon 
to  be  appointed  prockeim  amp  ;  and,  if  such  an  sp< 
polntment  be  procured,  it  wul  be  revoked  as  an  isi- 
positiou  practised  on  the  Court 

The  appointment  of  procAeta  amy  is  in  the  disei^ 
tion  of  the  Court ;  but,  qu^re,  whether  poverty  ii^ 
alone,  a  sufficient  reason  for  removing  a  proMs 
amy,  or  requiring  security  for  costs.  Waisen  v.  Frs- 
ser,  10  Law  J.  Rep.  (n.b.)  Exch.  420;  8  M.  ft  W. 
660 ;  9  DowL  P.C.  741. 


PRODUCTION  AND  INSPECTION  OF 
DOCUMENTS. 

Where,  by  a  railway  act,  a  power  to  inspect  sD 
books  relating  to  the  company  is  given  to  the  shsie* 
holders,  at  any  general  or  special  meeting,  wbki 
meetings  are  required  to  be  holden  at  intervsls  net 
greater  than  six  months,  this  Court  will  not  ocdef 
Uiat  a  shareholder  who  has  not  availed  himself  of 
that  privilege,  and  against  whom  an  action  for  calli 
has  been  brought,  shall  be  permitted  to  inspect  die 
books,  and  make  extracts  from  them;  especially 
where  it  appears  that  the  object  is  to  discover  wbit 
defence  can  be  set  up,  and  not  how  any  paitieidsr 
defence  should  b.e  placed  upon  the  recoid. 

Semble — That  taking  out  a  summons  before  s 
Judge  at  chambers  for  such  an  inspeetion,  is  si^* 
eient  to  shew  that  there  has  been  a  demand  of  ra* 
spection  from  the  directors,  and  a  reluaal.  Tks  Bk» 
migham,  Bristol,  and  Thames  Junction  Rnkeajf  Csm- 
pony  v.  White,  10  Law  J.  Rep.  (N.a.)  aB.  121; 
1  aB.  282. 

The  Court  will  not  allow  a  party  to  take  a  copy 
of,  or  inspect  a  deed  which  has  been  refetred  to  in 
an  affidavit,  on  which  a  rule  for  a  new  trial  has 
been  obtained,  for  the  purpose  of  enabfiiu^  bin  to 
shew  cause  against  the  rule;  as  in  case  of  soipRW 
or  difficulty,  a  further  day  may  be  given  him.  Wesd 
V.  Morewood,  10  Law  J.  Rep.  (h.s.)  C.P.  53;  9 
DowL  P.C.  669. 

A  Judge  at  chambers  made  an  order  that  the 
defendant's  attorney  should  inspeet  and  tske  a  espy 
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of  tlie  prom]MO|^  oote  on  which  the  action  was 
hfonght  No  amdavit  waa  produced,  shewing  the 
greunda  of  the  application  for  aach  order.  The 
Court  refused  to  interfere  to  rescind  such  order. 
Wwimer  y.  Devereux,  10  Law  J.  Rep.  (n.8.)  C.P. 
307 ;  9  Dowl.  P.C.  672. 

Where  the  contents  of  a  deed,  which  was  referred 
to  in  a  motion  for  a  new  trial,  were  set  out  in  an 
inquisition  post  mortem,  filed  of  record  in  the  Rolls 
Chapel,  the  Court  refused  to  compel  the  party  who 
had  obtained  the  rule  to  furnish  the  other  party  with 
s  copy  of  it,  for  the  purpose  of  shewing  cause 
against  the  rule.  IV^od  v.  Morewood^  10  Law  J. 
£n>.  (N.a.)  CJP.  229;  9  Dowl.  P.C.  44k 

In  ejectment  by  tenant  for  l.ife  under  a  will  con- 
taining leaaing  powers  against  a  lessee  holding 
under  a  demise  from  a  prior  tenant  for  life,  to 
veoorer  possession,  on  the  ground  that  the  lease 
was  not  granted  aooozding  to  the  power,  the  lessor 
of  the  plaintiiTof  the  former  tenant  for  life,  to  prove 
seisin,  required  his  executors,  under  a  subpoena 
duces  tecum,  to  produce  books  containing  entries,  by 
which  the  steward  of  that  tenant  for  life  charged 
himaelf  with  receipt  of  rents  for  the  property  in 
question : — Held,  that  the  executors  being  no  par- 
ties to  the  action,  their  attorney,  who  appeared  with 
the  books,  was  bound  to  produce  them,  as  they  were 
not  any  pait  of  the  title-deeds  of  the  prior  tenant  for 
life ;  nor  was  it  any  reason  for  their  non-production 
that  if  the  lessor  of  the  plaintiff  reoovered  in  the 
action,  the  estate  of  the  prior  tenant  for  life  might 
be  bound  to  indemnify  tne  lessee  under  a  warranty 
contained  in  the  demise. 

Whether,  where  a  Judge  has  improperly  ordered 
a  witness  to  produce  doctUnents,  the  Court  will 
reriew  that  decision,  qumre.  Doe  d.  Wifndham, 
Exmt  rf  Sgrementf  ▼.  Date,  11  Law  J.  Rep.  (n.s.) 
a.B.  220 ;  8  aB.  609. 

Where,  on  a  proposed  marriage  between  the 
plaintiff  and  the  defendant  having  been  broken  off, 
a  mutual  return  of  tetters  was  agreed  upon,  and  the 
defendant  had  returned  to  the  plaintiff  all  her  let- 
ters, but  had  not  received  all  his  in  return,  the 
Court  refused  to  order  an  inspeotion  of  a  letter  in 
the  plaintifTs  possession,  written  by  her,  and  con- 
taining, as  was  alleged,  a  release  of  her  right  of 
action  for  a  breach  of  promise  of  marriage.  Chod-^ 
Hffe  V.  Fuller,  14  Law  J.  Rep.  (n.8.)  Exch.  104; 
14  M.  &  W.  4 ;  2  DowL  &  L.  P.C.  21. 

The  Court  will  only  grant  a  rule  nisi,  in  the  first 
instance,  to  compel  the  attendance  of  a  witness,  or 
the  production  of  documents,  under  a  commission 
from  the  Scotch  courts,  under  the  statute  6  &  7 
Vict.  c.  82.  8.  5.  Kay  v.  Gennell,  13  Law  J.  Rep. 
(n.8.)  an.  203 ;  2  Dowl.  &  L.  P.C.  21. 

Where  a  devisee  of  a  rent- charge,  on  certain 
copyholds,  was  desirous  of  completing  his  title,  the 
Court  granted  a  rule  absolute  in  the  first  instance, 
tat  the  usual  limited  inspection  of  the  rolls  of  the 
manor,  although  the  applicant  was  not  a  copy- 
holder.    Bx  parte  Barnes,  2  Dowl.  P.C.  (n.s.)  20. 

A  witness  being  sworn,  and  having  then  in  court 
a  document  in  his  possession,  is  bound  to  produce 
it,  if  required,  though  he  have  not  received  any 
notice  to  produce,  nor  been  served  with  a  subpoena 
duces  tecum*     Snefgrove  v.  Stevens,  Car.  &  M.  508. 


PROHIBITION. 

Where  the  majority  of  the  parishioners,  in  vestry 
assembled,  have  refused  a  rate  for  the  necessary 
repaio  of  the  church,  the  churchwardens  cannot, 
of  their  own  authority,  at  a  subsequent  time,  and 
not  at  any  parish  meeting,  make  a  valid  rate ;  and 
where  the  churchwardens  have,  in  fact,  made  a  rate, 
the  Court  will  issue  a  vrrit  of  prohibition  to  prevent 
the  eeclesiastical  court  from  enforcing  it 

Qu0re — Whether  the  rate  would  have  been  valid 
if  it  had  been  made  by  the  churchwardens  and  the 
minority  of  the  vestry,  at  the  meeting  where  the 
refusal  took  place.  Veley  v.  Burder,  10  Law  J.  Rep. 
(h.s.)  Exch.  532;  12  Ad.  &  £.  233. 

Though  the  ecclesiastical  court  cannot  grant 
probate  of  the  will  or  testamentary  appointment  of 
a  married  woman,  yet  if  parties  who  claim  under 
such  will  are  about  to  institute  a  suit  in  equity  to 
enforce  their  right  to  a  part  of  the  fund  bequeathed 
by  it,  this  Court  will  not  interfere  by  prohibition  to 
restrain  the  ecclesiastical  court  from  granting  pro- 
bate of  such  will  or  testamentary  document,  limited 
only  to  so  much  of  the  sum  bequeathed  as  is  sought 
to  be  recovered ;  it  appearing  that,  according  to  tho 
practice  of  the  Court  of  Chancery,  such  limited  ad- 
ministration is  neeessary  fbr  the  purpose  of  insti- 
tuting the  suit 

Tl^  defendants,  in  their  plea  to  a  declaration  in 
prohibiti<Hi,  alleged,  that  according  to  th^  practice 
of  the  Court  of  Chancery,  in  order  to  obtain  the 
adjudication  of  that  Court  on  the  validity  of  the 
testamentary  appointment  of  a  married  woman,  it 
was  necessary  that  letters  of  administration,  with 
the  will  annexed,  should  be  granted  to  some  person 
or  persons,  limited  so  far  only  aa  concerned  her 
right  and  interest  in  the  sum  claimed^  but  no  further 
or  otherwise.  It  was  proved  at  the  trial  that  the 
Court  of  Chancery  would  in  such  case  require  at 
the  least  such  a  limited  administration,  though  they 
would  not  object  to,  or  be  dissatisfied  with,  a  more 
extended  administration: — Held,  that  the  verdict 
was  properly  foimd  for  the  defendants  on  the  issue. 

Held  also,  that  the  plea,  which  further  shewed 
that  the  defendants,  by  reason  of  what  was  con- 
tended to  be  the  assent  of  the  husband  to  the  testa- 
mentary document,  were  in  a  position  to  claim  in 
equity  a  sum  bequeathed  by  the  will,  was  a  good 
answer  to  the  action.  Tucker  v.  lummi^  12  Law  J. 
Rep.  (xi.8.)  C.P.  21 ;  2  M.  &  G.  107% 

A  clergyman  was  cited  in  the  spiritual  court  on 
the  20th  of  April  1843,  for  refusing  a  second  time 
on  the  26th  of  May  1841,  to  bury  a  corpse  after  due 
notice  on  both  occasions,  the  first  whereof  occurred 
on  or  about  the  17th  of  February  1840;^H^, 
upon  motion  for  a  prohibition,  that  the  decision  of 
the  ecclesiastical  oonrt,  that  these  reftisals  were 
distinct  offences,  involved  only  a  question  aa  to  the 
proper  construction  of  the  68th  Canon,  and  was, 
therefore,  the  subject  of  an  appeal,  and  was  not  a 
misconstruction  of  the  stat  3  &  4  Vict  e.  86.  s.  20, 
and  ground  for  a  prohibition.  Tiiehmetrsh  v.  Ckap^ 
man,  13  Law  J.  Rep.  (N.a.)  Q.B.  59 ;  1  DowL  &  L.. 
P.C.  782. 

A  declaration  in  prolnbition  set  out  a.  libel  in  a 
cause  of  defamation  and  slander  in  the  Consistory 
Court  of  St  David's,  at  Carmarthen,  and  stated 
that  the  defendant  below  charged  the  plaintiff  below 


664 


PROHIBITION— PUBLIC  COMPANY. 


(a  clergyman)  with  intoxication  and  indecency,  in 
the  Welsh  language,  which  words  translated  into 
English,  in  their  ordinary  interpretation^  had  the 
following  sense  and  meaning:  ''What  time  did 
your  Master  (the  plaintiff  helow,)  come  home  last 
night  ?  was  he  soher  ?  The  blackguard  was  drunk, 
he  must  have  been ;  he,  on  the  night  before,  on  his 
way  from  Carmarthen,  overtook  me  on  the  high 
road,  and  attempted  to  throw  me  and  my  horse 
into  the  ditch ;  also  put  his  hand  under  my  safe> 
guard,  and  then  shoved  it  up  under  my  petticoat 
until  it  reached  my  knee ;  I  struck  him  with  my 
whip  and  galloped  off/'  or  words  of  the  like  tenor 
or  effect — ^meaning  by  snch  words  (amongst  other 
things)  that  on  the  said  occasion  the  plaintiff  below 
was  not  sober,  and  that  he  wanted  to  violate  the 
person  of  her,  the  defendant  below,  oxi  that  he  other* 
wise  conducted  or  wanted  to  conduct  himself  inde- 
cently or  incontinently  towards  her.*'  The  decla- 
ration also  set  out  the  sentence  or  decree,  which, 
after  recitiog  that  the  plaintiff  below  had  sufficiently 
proved  his  intention  deduced  in  a  certain  libel,  &c., 
and  that  nothing  effectual  on  the  part  and  behalf  of 
the  defendant  had  been  excepted  or  proved,  &c.  to 
weaken  the  intention  of  the  plaintiff  decreed  that 
the  defendant  below  did  publish  and  report  several 
scandalous  and  defamatory  words  in  the  same  libel 
mentioned,  and  then  admonished  the  defendant 
below,  and  condemned  her  in  costs : — Held,  upon 
demurrer  to  the  declaration,  that  there  was  ground 
for  the  writ  of  prohibition,  as  it  sufficiently  ap* 
pearcd,  though  after  sentence,  that  the  words  of  tne 
libel  imputed,  and  the  sentence  had  partly  pro* 
ceeded  upon,  a  charge  of  assault,  which  was  only 
cognizable  in  the  temporal  courts. 

whether  where  words  are  actionable  there  may 
not,  in  some  cases,  be  a  concurrent  jurisdiction  in 
the  spiritual  and  temporal  courts,  qiutre. 

But,  temble,  at  all  events,  to  give  jurisdiction  in 
such  case  to  the  spiritual  court,  the  words  must  be 
spoken  of  an  ecclesiastical  person  and  relate  to  an 
ecclesiastical  matter.  Evam  v.  Gwyn,  13  Law  J. 
Rep.  (n.8.)  Q.B.  222  ;  5  Q.B.  844. 

Upon  application  for  a  prohibition  to  the  Consis- 
tory Court  of  Lincoln,  it  appeared  that  the  Court 
was  proceeding  in  a  cause  of  subtraction  of  church- 
rate,  in  which  two  questions  seemed  likely  to  arise, 
namely,  whether  an  alleged  hamlet  or  township  was 
part  of  the  parish  of  L  B,  or  was  a  distinct  parish 
of  itself,  and  also  whether  a  custom  existed  that  the 
alleged  township  should  contribute  to  the  ntes 
raised  in  L  B  by  a  certain  fixed  proportion. 

It  was  contended,  that  as  these  were  matters  in 
which  the  Court  below  clearly  had  no  jurisdiction, 
this  Court  would  grant  the  prohibition,  and  not  put 
the  applicant  to  declare. 

But  the  Court  held,  that  the  old  practice  seemed 
to  be  that  the  applicant  should  declare,  and  there* 
fore  directed  him  to  declare  in  prohibition.  In  re 
Rimingion,  14  Law  J.  Rep.  (k.s.)  Q.B.  6. 

Affidavits  in  support  of  an  application  for  a  writ 
of  orohihition  must  be  entitled  simply  in  the  court, 
and  not  in  any  cause :  therefore,  affidavits  produced 
on  such  a  motion,  entitled  **  In  the  Queen's  Bench, 
between  the  Rev.  Thomas  Bevan  Owyn,  clerk, 
party  agent,  and  Mary  Evans,  party  respondent : 
m  prohibition,"  were  rejected,  there  being  no  such 
cause  in  court 


Where  such  an  objection  was  xaiied  to  affidatiti 
on  shewing  cause  against  a  mle  granted  upontheDt 
the  Court  refused  to  allow  the  affidavits  to  be  rs- 
sworn,  but  discharged  the  role.  E*  jMrte  Emu, 
2  Dowl.  P.C.  (11.8.)  410. 

The  Court  will  grant  a  writ  of  prohibition  ta  a 
spiritual  court  to  stay  proceedings  in  a  soitof  Ms* 
mation,  even  after  sentence,  if  it  appear  that  tiut 
Court  has  exceeded  its  jurisdiction. 

The  onus  of  eatablislung  such  exoess  of  jnrisdie- 
tion  lies  upon  the  applicant  party;  therefore,  wbsia 
by  the  sentence  in  the  suit,  in  the  eourt  belo«v 
which  was  a  suit  for  defiuning  a  spiritual  pemn,  it 
was  found  that  the  defendut  had  "malidonsly 
said  several  words  in  the  libel  meationed,"  end  it 
appeared  Uiat  some  of  the  words  imputed  a  temponl 
offence,  the  Court  left  the  applioani  to  dedare  ia 
prohibition,  in  order  that  it  might  be  aacerlaiiiBd 
whether  the  sentence  had  proceeded  upon  thsse 
words.     Ibid.  726. 


PROMISSORY  NOTE. 

[See  Bills  of  Exchange — Aitokmbt  akb  Soli- 
citor, page  52.] 


PROPERTY  TAX.     ^ 

No  deduction  for  property  tax  to  be  msde  oe 
dividends  pays^le  on  10th  Octoher  1844.  See  7 1^ 
8  Vict  c.  89;  22  Law  J.  Stat  lOS. 


PROTECTOR, 

Where  a  married  woman  is  tenant  for  life  ef  an 
estate,  which  is  not  settled  to  her  separate  nse»  sad 
the  husband  only  is  convicted  of  felony,  the  Cenrt 
of  Chancery  is  constituted  proteetor  of  the  settle- 
ment in  the  place  of  the  husband.  Es  parte  WmB' 
Wright  V.  Slade,  1 2  Law  J.  Rep.  (n.&)  Ch.  426 ;  I  PL 
258;  s.c.  13Sim.280;  12LawJ.  Rep.(N.8.)Ch.9i. 

The  Court  of  Chancery  is  not  constituted  pio- 
tector  of  a  settlement,  under  die  SSrd  section  of  the 
Finea  and  Recoveries  Act,  in  a  case  where  a  has- 
band  alone  is  convicted  of  felony ;  hut  to  give  tte 
Court  power,  both  husband  and  wife  must  be  esa- 
vlcted.  Ejc  parte  Wahwright  re  Slade,  12  Law  J. 
Rep.  (n.8.)  Ch.  94. 

The  Court  of  Chancery  is  not  the  protector  o£  a 
settlement,  where  the  tenant  for  life  is  a  nuiried 
woman  whose  husband  has  been  convicted  of  fekny, 
and  the  life  estate  is  not  settled  to  her  sepsiste  nc 
In  re  Waimoright  ex  parte  Slade,  II  Sim.  352. 


PUBLIC  COMPANY. 

By  the  statute  6  &  7  WilL  4w  c  cviii.»  the  Thsmes 
Haven  Dock  and  Railway  Company  is  incorpontsd. 
Section  108.  enacts,  **  that  the  business  of  the  ceo- 
pany  shall  be  carried  on  under  the  management  of 
twelve  directors."  By  other  sectioBs  of  the  sett 
provision  is  made  for  the  mode  of  their  eleclioa. 
By  section  112,  when  any  director  shall  cease  to  be 
a  director  by  any  other  means  than  by  gooig  mt 
of  office,  it  shall  be  lawful  for  the  remaining  dstt^ 
tore  to  elect  some  other  proprietor  duly  ^[uaKficd  to 
be  a  director.  By  section  128,  if  anyproprieter 
neglect  to  pay  his  calls,  **  it  shall  be  lawmi  for  the 
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and  eota^anj  to  ane  for  and  recover  the  nme.^  In 
att  action  in  which  the  company  aaed  aa  plaintift 
tat  caHa  doe  from  the  defendant,  the  defendant  snf- 
fiied  judgment  hv  default  on  the  8th  of  March. 
The  Court  refiised  (May  31)  to  set  aaide  the  judg- 
ment, on  the  ground  that  there  were  only  se^en 
dtreetora  elected.  SembU — ^That  the  act  doea  not 
nquire  that  there  shall  he  at  all  times  twelve  di- 
rectors, its  provisions  in  that  respect  heing  directory 
only.  Tht  Timmn  Hmtn  Dock  mid  RaUway  Com- 
pmf  ▼.  Rme,  12  Law  J.  Rep.  (n.8.)  C.P.  (N);  4  M. 
&  6.  ^52}  5  So.  (9.8.)  524. 

The  directors  of  a  joint-atoek  company,  in  order 
to  procnre  their  act  of  parliament,  subai^bed  for  a 
laige  numher  of  aharea,  and  signed  a  declaradon 
that  they  held  them  in  trust  for  Uie  eoropany,  but 
did  net  pay  the  deposit  on,  or  regiater  them.  After- 
wards, at «  special  general  meeting  of  the  company, 
it  was  resolved  that  the  trust  should  be  annulled, 
and  the  sharea  transferred  to  the  secretary,  to  be 
held  by  him  at  the  disposal  of  the  board.  The  di- 
reetora  then  proceeded  to  make  calls  on  the  regis* 
tered  shares: — Held,  on  demurrer,  that  the  said 
directors  weie  primarily  liable  in  respect  of  the 
shares  subscribed  for  in  trust  for  the  company,  as 
any  other  trnatee  would  be,  although  they  might 
be  entitled  to  indemnity  from  their  cettuU  que  trust. 

That  they  were  not  relieved  from  such  liability 
by  the  proceeding  taken  to  annul  the  trust  and 
transfer  the  abaxes. 

That  it  was  the  duty  of  the  directors  to  make  the 
calls  in  respect  of  all  such  shares,  equally  with  the 
calls  on  the  registered  shares ;  and  that  the  Court 
would  compel  the  directors  to  put  all  the  share- 
holdets  on  an  equal  footing  aocording  to  their  pro- 
portiona,  with  respect  to  the  calls  to  be  made  upon 
tiiem.  Prtsiom  v.  Ouyon,  10  Law  J.  Rep.  (n.b.)  Ch. 
7S ;  a.  c.  n&m,  Pretimi  v.  the  Grand  Collier  Dock  Omh 
poM^,  11  Sim.  327. 


THE  QUEEN. 

Provision  made  for  the  further  aeourity  and  pro- 
tection of  Her  Majesty's  person  by  5  &  6  Vict, 
c  51  s  20  Law  J.  Stat  202. 


QUEEN'S  BENCH. 

Certain  offices  on  the  Crown  Side  of  the  Court  of 
Queen^s  Bench  abolished,  and  the  Crown  Office 
regulated,  by  6  Vict  c.  20 ;  21  Law  J.  Stat  44. 


QUO  WARRANTO. 

Ad  affidaivit  atating  "  that  it  is  the  intention  of 
the  depoaen^  in  ease  the  Court  ahall  direct  a  quo 
vfmruntot  to  become  really  and  bond  fUo  the  relator 
therein^"  doea  not  satiafy  the  rale  of  Miehaelmaa 
ton,  1839^  by  which  itia  required,  that  it  ahall  be 
^pomd  on  oath,  that  the  motioii  for  a  quo  warranto 
is  made  at  the  inatanoe  of  some  peraon  Aa  the  relator. 
JZflgraa  r.  Hedgee^  10  Law  J.  Rep.  (11.8.)  Q.B.  6; 
ll  Ad.  &  £.  163;  9  Dowl.  P.C.  408. 

D10BBT,  1840—1845. 


Where  upon  application  for  a  quo  warranto  infor« 
mation,  an  affidavit  has  been  made  in  accordance 
with  the  rule  of  Michaelmas  term,  3  Vict  1839, 
stating  who  is  the  relator,  the  Court  will,  upon  a 
motion  on  behalf  of  the  relator,  order  that  another 
person  be  substituted  for  him,  where  sufficient 
grounds  are  ahewn,  even  though  no  application  for 
the  change  is  made,  until  after  the  rule  for  the 
information  has  been  made  absolute.  Hegina  v. 
Quayle,  10  Law  J.  Rep.  (n.b.)  aS.  99;  11  Ad.  & 
£.508;  4  P.  &D.  442. 

A  town  councillor,  who  has  administered  the  de- 
claration required  by  5  fir  6  Will.  4.  c.  76.  s.  50.  to 
another  councillor,  on  his  election,  without  any  pro- 
test or  remonstrance,  will  not  be  admitted  as  relator, 
to  impeach  the  validity  of  such  election.  Regina  v. 
Greene,  1 1  Law  J.  Rep.  (n.s.)  aB.  107 ;  2  Q.B.  460. 

The  stet  6  &  7  Vict  c.  89.  only  applies  to  the 
governing  part  of  the  corporation,  and  a  quo  war- 
ranto  against  a  burgess  is  not  within  its  provisions. 
In  re  MUner,  13  Law  J.  Rep.  (n.8.)  Q.B.  186 ;  5 
as.  589;  1  D.  &M.  495. 

The  Court  reftised  a  quo  warranto  against  a  bur- 
gess, who  was  inrolled  in  November,  where  the 
application  for  the  rule  was  not  made  until  the  last 
day  of  the  succeeding  Hilary  term.  Regina  v.  Hod- 
eon,  11  Law  J.  Rep.  (n.s.)  Q.B.  219;  4  Q.B.  648. 

The  general  rule  with  respect  to  granting  costs 
where  a  rule  for  an  information  in  the  nature  of  a 
^  warranto  is  discharged,  against  a  deposing  party, 
18,  that  such  costs  will  not  be  granted  unless  the 
rule  be  discharged  on  a  defect  in  the  affidavita  in 
support  of  it,  or  on  affidavits  in  answer,  shewing  the 
deposing  patty  to  have  been  presumably  cognizant 
of  such  defect;  at  least,  not  without  a  speciu  appli- 
cation. Regina  v.  Greene,  1 1  Law  J.  Rep.  (n.8.)  Q.B. 
281 ;  4  Q.B.  646 ;  2  G.  &  D.  24. 

Where  a  rule  for  a  quo  warranto  has  been  dis- 
charged, with  costs,  and  a  subsequent  rule  has  been 
obtained,  calling  upon  a  third  party  to  pay  those 
costs,  upon  the  ground  that  he  was  the  real  relator 
and  the  active  peraon  in  the  business,  such  second 
rule  should  be  obtained  upon  the  original  affidavits 
used  upon  the  rule  for  the  quo  warranto,  with  such 
others  m  addition  as  may  be  required. 

It  is  not  necessary  to  demand  the  costs  of  such 
third  party,  before  obtaining  the  second  rule,  where 
he  is  the  attorney  of  the  nomlnid  relator,  and  has 
joined  in  the  affidavits  fw  the  o«e  warranto.  Regina 
V.  Greene,  12  Law  J.  Rep*  Q.B.  289. 

Where  a  role  for  an  information  in  the  nature  of 
a  quo  warranto  baa  been  obtained,  for  the  usurpation 
of  an  office,  the  defendant,  although  he  has  subse- 
quently TCsigned,  will  not  be  allowed  to  enter  a 
disclaimer,  without  costs,  as  there  is  no  record ; 
but  the  rule  will  be  made  absolute,  with  costs 
incnnred ;  the  prosecutor  undertaking  not  to  file  the 
infocmaition  unless  legally  necessary.  Regina  v. 
Moreton,  12  Law  J,  Rep.  (m.8.)  Q.B.  128 ;  4  Q.B. 
146;  3G.  &D.  400. 

Where  upon  error  on  a  quo  warranto  the  judg- 
ment in  fovour  of  the  relator  is  affirmed,  he  is  not 
entitled  to  costs  in  error.  Rowley  v.  Regina,  14  Law 
J.Rep.(N.8.)aB.  240. 


4Q 


006 


RAILWAY  COMPANY— (CoKSTBUCTiOK  op  Acts). 


RAILWAY  AND  RAILWAY  COMPANY. 

(A)  Construction  of  Acts  of  Pa&liamsnt. 

(B)  Calls. 

(C)  Shares,  Contracts  and  Claims  fob. 

(D)  Precept  to  the  Sheriff. 
(£)  Inovibition. 

( F)  Process,  Service  of  on  Compant. 

(G)  Monet  in  Court. 


The  better  regpilation  of  railways,  and  the  coDTey- 
ance  of  troops  upon  them,  provided  for  by  5  &  6 
Vict.  c.  55  i  20  Law  J.  Stat  214. 

Certain  conditions  attached  to  the  construction 
of  future  railways  aiithorized  or  to  be  authorised  by 
any  act  of  parliannent,  and  other  purposes  in  rela- 
tion to  railways,  provided  for  by  7  &  8  Vict,  c  86 ; 
22  Law  J.  Stat  225. 

Certain  provisions  usually  inserted  in  acts  autho- 
rizing the  making  of  railways  consolidated  by  8 
Vict  c  20  ;  23  Law  J.  SUt  109. 

The  powers  of  selling^or'leasing'railways  con- 
tained in  certain  acts  of  parlisment  relating  to  such 
railways  restricted  by  8  &  9  Vict.  c.  96  ;  23  Law  J. 
Sut  409. 

(A)  Construction  of  Acts  op  Parliament. 

A  private  act  of  parliament  made  for  the  con- 
struction of  a  railway,  gave  to  W,  a  landed  pro- 
prietor, through  whose  land  the  railway  was  to  pass, 
**  the  sum  of  one  halfpenny  per  ton  upon  all  goods 
and  articles  upon  which  a  tonnage  duty  is  charged 
or  chargeable  in  virtue  of  this  act"  The  section 
which  empowered  the  railway  company  to  levy  a 
tonnage  duty  contained  this  clause : — "  For  every 
carriage  conveying  passengers,  or  goods  or  parcels 
not  exceeding  5  cwt,"  a  sum  [named. t^ There  were 
other  clauses  fixing  the  doty  payable  for  goods,  but 
there  was  no  other  which  referred  to  passengers : — 
Held,  affirming  the  decree  of  the  Court  of  Session, 
that  the  company  was  empowered  to  levy  a  tonnage 
duty  on  carriages,  according  to  their  weight,  when 
containing  passengers,  and  that  the  sum  to  be  paid 
to  W  must  be  calculated  on  the  tonnage  so  levied. 

W  had  for  some  years  received  money  on  the 
tonnage  levied  on  goods  and  parcels  alone : — Held, 
that  this  did  not  prevent  him  from  afterwards  claim- 
ing payment  on  the  tonnage-duty  on  passengers. 
The  Edinburgh  Railway  Company  v.  Wanchope,  8  C. 
&  F.  710. 

The  words  **  shipped  for  exportation"  are  not 
necessarily  restricted  to  an  exportation  to  foreign 
countries,  but  may  mean  exportation  in  ito  widest 
sense,  that  is,  a  carrying  out  of  port. 

A  railway  act  empowered  the  proprietors  to  levy 
on  all  coals  carried  along  any  part  of  their  line, 
such  sum  as  they  should  direct,  **  not  exceeding  the 
sum  of  4rf.  per  ton  per  mile.*'  It  then  went  on 
thus:—"  And  for  all  coal  which  shall  be  shipped 
on  board  any  vessel,  &c.,  in  the  port  of  Stockton- 
upon-Tees  aforesaid,  for  the  purpose  of  exporta- 
tion, such  sum  as  the  said  proprietors  shall  appoint, 
not  exceeding  the  sum  of  one  halfpenny  per  ton  per 
mile  -."—Held,  that  with  respect  to  coals  shipped 
for  exportation,  this  was  not  a  cumulative  but  a 
substituted  toll. 


Held,  also,  that  the  words,  **  tbo  port  of  StedOtfD- 
upon-Tees  aforesaid,"  meant  the  whole  port  of  tbift 
name,  and  was  not  restricted  to  the  port  cf  the 
town  of  Stockton-upon-Tees ;  Uiat  diere  wss  aot 
such  an  ambiguity  in  the  enactiiig  part  of  the  set 
as  to  compel  a  reference  to  the  preamble  of  it,  nA 
that  the  word  "  aforesaid"  did  not  limit  thesspm- 
sion  to  the  port  of  that  town,  as  deteribcd  ia  Ihsl 
preamble. 

Another  act,  passed  on  tlie  tamo  rabjactiafta 
reciting  the  former  act,  and  also  reciting  that  te 
proprietors  had  been  at  great  expense  in  fofnttBg 
inclined  planes  on  the  line  of  railway,  aathonzci 
them  to  demand  **  for  all  articles,  &&,  for  wUdi  s 
tonnage  is  hereinbefore  directed  to  be  paid,  whick 
shall  pass  any  inclined  plane  upon  tbe  said  lailvsy, 
such  sum  as  the  said  proprieton  shall  appoia^asi 
exceeding  the  sum  of  U,  per  ton :" — Held,  that  tkii 
was  a  cumulative  charge. 

Clauses  in  acts  empowering  companies  to  letf 
a  charge  upon  the  public,  as  in  railway  acts,  fin 
example,  must,  where  the  meaning  ia  doate- 
ful,  be  construed  favourably  for  the  public.  Iftt 
Stockton  BaUway  Company  v.  Barrett,  \l  C.  ft  F. 
590. 

An  act  of  parliament  authorised  a  railway  ee». 
pany  to  take  lands  necessary  for  the  railway  weiks, 
on  payment  or  tender  of  such  sums  of  uMiicy  as 
should  have  been  agreed  upon  or  awarded  bya  jmy 
in  the  manner  directed  by  the  act ;  and  by  the  see- 
tion  of  the  act  for  settling  difierences  between  the 
company  and  owners  and  occupiers  of,  or  pcnaai 
interested  in  lands'to  be  taken,  it  was  enacted,  thai 
if  any  such  person  should  not  agree  with  the  enn- 
pany  as  to  the  amount  of  purchaae-money,  or 
should  refuse  to  accept  such  pnrehaae-moMy  ss 
should  be  offered  by  the  company,  or  riiould.  iv 
twenty-one  days  after  notice  to  nim  in  writiog^ 
neglect  or  refuse  to  treat,  or  should  not  agree  with 
the  company  for  the  sale  of  his  interest,  &c,  tfe 
company  might  issue  a  warrant  to  the  sherif  ts 
summon  a  jury  to  assess  the  sum  to  be  psii 
for  the  purchase  of  the  lands,  and  the  sheriff 
should  give  judgment  for  such  sdbb.  The  cm* 
pany  issued  a  warrant,  purporting  to  be  pnnosal 
to  the  powers  given  by  Uie  act,  and  leqioiiBg 
the  sheriff  to  summon  a  jury  to  simss  the  vslse 
of  the  plaintiff's  land,  &c  The  jury  waa  seai- 
moned,  and  assessed  the  value,  the  owner  of  tke 
land  attending,  and  protesting  that  the  oempsay 
had  no  right  to  take  his  lands,  as  not  being  d^ 
scribed  in  the  schedule  to  the  act.  An  inqniiilisa 
was  recorded,  purporting  to  be  taken  *'  pnrsosnt  to 
the  act,  on  the  oaths  of  jurors  duly  impannelled,  ia 
pursuance  of  the  warrant  to  the  inquisitioB  annexed, 
who  assessed  the  snm  to  be  paid  for  the  proper^ 
particularised  in  the  warrant,  and  authorised  b^ 
the  act  to  be  taken  for  the  railway ;  whereupon  tte 
sheriff,  in  pursuance  of  the  act,  gave  jodgmcBtlBC 
that  sum."  Neither  the  warrant  nor  ioqvifltiai 
stated  that  the  owner  had  refused  to  trea^  or  hsi 
not  agreed  with  the  company  for  the  sale  of  1m 
land,  nor  that  the  company  had  served  on  hin  the 
notice  required  by  the  act  to  be  given ;  but  it  sp- 
peared,  aUnnde,  that  he  did  not  agree  with  the  caa* 
pany,  and  that  he  had  received  the  requisite  nolioes: 
^Held,  first,  that  sufficient  facts  were  statsd  ia  the 
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inqoisition  and  warrant  to  shew  the  jurisdiction  of 
the  aberiff  and  jury. 

Secondly,  that  the  impanneliing  a  jury,  and  an 
aneaament  by  them,  being  facta  inconsistent  with 
SB  agreement,  necessarily  imply  non-agreement; 
snd  no  inqoisition  is  defective  for  not  stating  a  fact 
which  is  necessarily  implied  by  those  that  are 
stated. 

Thirdly,  that  notice  was  waived  by  the  party 
appearing  not  protesting  for  want  of  notice.  Tay- 
Ivrv.Olnifon,  11  C.  &  F.  610. 

A  railway  company,  by  the  terms  of  their  act, 
bad  power  to  make  a  certain  number  of  substantial 
bridges  of  stone,  brick,  or  iron,  over  a  river,  pro- 
vided the  arches  were  of  certain  dimensions ;  they 
were  required  during  the  progress  of  constructing 
die  bridges  to  leave  an  open  uninterrupted  naviga- 
ble waterway  of  at  least  thirty  feet  in  width  and 
twenty  feet  in  height,  above  the  ordinary  surface  of 
the  water ;  by  two  subsequent  sections  of  their  act 
they  were  prevented  from  making  any  other  bridges 
save  as  were  thereinbefore  provided  for,  or  in  any 
manner  to  obstruct  the  navigation,  save  as  therein- 
before mentioned,  but  these  sections  were  followed 
by  a  general  section,  which  gave  them  power  for 
the  purposes  of  the  act,  and  according  to  its  pro- 
visions and  restrictions,  to  construct  a  great  variety 
of  works,  either  temporary  or  permanent,  and 
amongst  other  things,  bridges  over  rivers.  The 
sompany  commenced  making  a  permanent  bridge, 
and  for  that  purpose  erected  a  temporary  one,  leav- 
ing the  required  waterway,  and  they  used  the  tem- 
porary bridge  not  only  for  the  purpose  for  which  it 
was  built,  but  for  the  additional  purpose  of  carrying 
earth  over  to  raise  an  embankment  on  the  opposite 
lida  of  the  riirer:-~Held,  Ist,  that  they  had  a  right 
upon  the  construction  of  their  act,  to  build  the  tem- 
porary bridge  for  the  purpose  for  which  it  was 
intended;  and,  2ndly,that  they  had  aright  to  use  it 
for  the  additional  purpose,  provided  they  did  not 
thereby  occasion  a  greater  obstruction  to  the  navi- 
gation than  they  otherwise  would  have  done,  or 
continue  using  it  for  that  purpose  after  the  perma- 
Bem  bridge  was  finished.  Friettley  v.  the  Man- 
dtuttr  and  Leeds  Railway  Company,  4  Y.  &  C.  63. 

Acts  of  parliament  giving  railway  companies 
power  to  build  bridges,  must  be  expounded  with 
referenoe  to  the  peculiar  mode  of  construction  of 
bridges  in  railways.    Ibid. 

A  railway  act  provided  that  it  should  not  be 
lawful  for  the  railway  company  to  make  or  establish 
any  public  station,  yards,  wharfs,  waiting,  loading 
or  unloading  places,  warehouses,  or  other  buildings 
and  conveniencies  for  the  depositing,  receiving, 
loading,  or  keeping  any  passengers  or  cattle,  or  any 
goods,  articles,  matters,  or  things,  upon  the  estate 
ef  R  G,  without  his  consent : — Held,  on  demurrer, 
that  the  word  '^ public'*  did  not  necessarily  override 
the  whole  sentence,  and  that  if  it  did,  then  that  from 
Am  subaequent  clauses,  every  convenience  connected 
with  the  railway  must  be  considered  as  for  the  pub- 
lic use.  Gordon  v.  the  Cheltenham  and  Oreai  Western 
Union  Raihi>ay  Company,  5  Bea.  229. 

Where  a  person  interested  in  a  long  term  of 
yean  in  certain  property,  agreed  by  mistake  to  sell 
the  fee-simple  of  the  property  to  the  company, — 
Held,  upon  the  construction  of  the  railway  act, 
that  the  reversioner  was  barred,  and  that  the  trans- 


action was  equivalent  to  selling  the  fee.     Ex  parte 
Jones  re  St.  Philip's  Bridge  Company,  4  Y.  &  C.  466. 
The   act   enabling  the   Manchester  and  Leeds 
Railway  Company  to  vary  their  line,  recited,  that 
the  new  line  of  the  railway  would  cross  the  turn- 
pike-road leading  from  Oldham  to  Rochdale,  at  a 
different  place  from  that  specified  in  the  recited  act, 
and  where  the  turnpike-road  was  nearly  on  a  level, 
and  it  would  be  necessary  to  lower  the  bed  of  the 
turnpike-road  at  the  place  where  the  railway  would 
cross  the  same,  in  order  to  maintain  a  proper  level 
in  the  line  of  the  railway,  and  to  allow  of  sufficient 
space  under  the  bridge  whereon  the  railway  was  to 
be  carried  across  tlie  turnpike-road  for  the  passage 
of  coaches,  waggons,  and  other  carriages  along  the 
road,  and  that   it  was   expedient    that  provision 
should  be  made  for  preserving  a  proper  level  iu  the 
line  of  the  turnpike-road ;    and   it  then  enacted, 
"that  it  shall  not  be  lawful  for  the  company  to 
carry  the  line  of  the  railway  or  to  make  the  same 
across  the  road,  unless  the  same  shall  be  carried 
and  made  at  their  own  expense  over  the  road,  by 
means  of  a  bridge  of  the  width  of  thirty  feet  at  the 
least,  for  the  purpose  of  forming  a  clear  carriage- 
road  of  twenty-four  feet  wide,  and  a  tbotpath  of  six 
feet  wide,  exclusive  of  the  pillars  or  piers  which 
may  be  placed  between  the  footpath  and  the  car- 
riage-road, and  of  the  height  of  eighteen  feet  at  the 
least  from  the  surface  of  the  road  to  the  under 
side  of  the  said  bridge,  so  as  to  leave  a  clear  and 
uninterrupted  headway  under  the  said  bridge  of 
eighteen  feet  at  the  least ;  and  the  bridge,  on  the 
under  side  thereof,  shall  be  made  horisontal,  and  not 
arched,  for  the  whole  space  of  24  feet  wide,  at  the 
least,  over  the  carriage-road.     And  in  case  it  shall 
be  expedient  to  lower  the  surface  of  the  said'road, 
for  the  purposes  aforesaid,  then  it  shall  not  be 
lawful  for  the  company  to  lower  or  alter  the  present 
bed  of  the  said  road,    unless  the  same  shall  be 
lowered  at  their  own  expense,  on  both  sides  of  such 
bridge ;   so  that  when  the  alteration  shall  be  com- 
pleted, the  ascent  on  the  road  southwardly  from  the 
bridge  shall  not  exceed  1  foot  in  height  for  every  60 
feet  in  length ;  and  so  that  the  ascent  of  the  road 
northwardly  from  the  bridge  shall  not  exceed  1  foot 
in  every  100  feet  in  any  part  of  the  road  so  to  be 
made  and  altered.    And  the  company  shall,  at  their 
own  expense,  make  all  new  fences,  drains,  &c  and 
relay  and  re-form  the  road,  and  at  all  times  keep  in 
repair  good  and  suficient  drains,  for  the  purpose  of 
draining  so  much  of  the  road  as  shall  be  lowered : 
and  the  alteration  of  the  surface  or  bed  shall  be 
made  and  constructed  under  the  superintendence  of 
the  trustees  of  the  road,  or  of  the  surveyor  or  other 
person  authorized  by  the  trustees  to  act  on  their 
behalf. 

Upon  the  trial  of  certain  traverses  of  a  return  by 
the  company  to  a  mandamus,  commanding  them  to 
excavate  the  road  which  they  had  lowered  under 
the  new  bridge,  to  its  whole  width,  and  to  re-form 
the  road  in  a  proper  and  substantial  manner,  the 
jury  found  that  the  company  had  not  excavated  the 
road  to  its  full  former  width,  either  northwardly  or 
southwardly  of  the  bridge ;  but  that  they  had  re- 
formed the  road,  with  the  exception  of  not  having 
made  certain  drains : — Held,  upon  the  construction 
of  this  act,  that  the  company  were  bound  to  exca- 
vate to  the  full  former  width  of  the  road  ;  notwith- 
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stauding.  the  jury  also  foand,  upon  other  issues, 
hat  the  road,  as  made  and  completed  by  the  com- 
paoy*  was  more  commodious  and  convenient  to  the 
public,  and  the  inhabitants  and  occupiers  of  certain 
messuages,  cottages,  mills,  &c.  than  it  would  be  if 
the  same  were  excavated  and  lowered  to  its  full 
former  width,  as  required  by  the  writ.  RegtHa  v. 
the  Manehetter  and  Leedt  RaUufay  Onapany^  10  Law 
J.  Rep.  (II.B.)  Q,B.  266;  S  aS.  528. 

By  the  Birmingham  and  Gloucester  Railway 
Act,  the  company  are  empowered,  subject  to  the 
provisions  and  restrictions  of  the  act,  to  construct 
in,  upon,  across,  or  under  any  Isnds,  streets,  roads, 
&C.,  such  inclined  planes,  embankments,  bridges, 
roads,  ways,  piers,  arches,  &c,  as  the  said  company 
shall  thiiUiL  proper,  or  to  raise  or  sink  any  roads  or 
ways,  in  order  the  more  conveniently  to  carry  the 
same  over  or  under  the  railway.  By  section  41. 
it  is  provided,  that  where,  in  the  exercise  of  the 
powers  of  the  act,  any  part  of  any  carriage  or  horse 
jpoad,  public  or  private,  shall  be  cut  through,  raised, 
&C.,  taken,  or  ixgured,  the  company  shall,  previously 
thereto,  cause  another  good  road  to  be  made  instead 
thereof,  as  convenient  as  the  road  so  taken  or  in- 
jured; and  where  the  road  so  injured  shall  be  a 
turnpike-road,  the  substituted  road,  if  temporary, 
shall  be  set  out  and  made,  and  tlie  principal  road 
shall  be  restored,  within  six  months  from  the  com- 
mencement of  the  operation.  By  section  47,  where 
any  bridge  shall  be  erected  for  carrying  any  turn- 
pike-road, public  highway,  or  occupation  road,  over 
the  railway,  the  road,  over  such  bridge  shall  be 
formed  of  such  width  as  to  leave  a  clear  and  open 
space  between  the  fences  of  such  road  of  not  less 
than  fifteen  feet  The  company  cut  through  a  turn- 
pike-road forty  feet  wide,  and  carried  the  road, 
which  they  raised  fourteen  feet,  over  the  railway  by 
means  of  a  bridge  thirty  feet  wide  between  the 
fences,  with  approaches  of  considerable  length  on 
each  side,  gradually  increasing  from  thirty  to  forty 
feet  in  width: — Held,  iirst,  that  they  were  not 
bound  to  make  the  bridge  more  than  fifteen  feet 
wide ;  secondly,  that  they  were  bound  to  restore  the 
spproaehee  to  the  bridge  to  their  original  width  of 
forty  feet 

Held,  also,  that  it  was  no  answer  to  a  mandamus 
commanding  them  to  restore  the  approaches,  that 
their  compulsory  power  of  taking  the  land  necessary 
for  the  purpose  had  expired  before  the  mandamus 
issued.  Begina  v.  the  Birmingham  and  Gloucester 
Railway  Company,  10  Law  J.  Rep.  (m.8.)  Q.B.  322; 
2  aB.  47. 

The  18drd  section  of  the  Grand  Junction  Railway 
Act  enacted  that  the  owners  and  occupiers  of  lands, 
through  which  the  railway  should  be  made  (''ex- 
cept in  cases  in  which  the  company  should,  at  their 
own  expense,  have  made  communications  from  the 
land  on  the  one  side  of  the  railway  to  the  land  on 
the  other  side  thereof,  according  to  any  agreement 
with  any  owner  or  occupier  thereof,  or  according  to 
the  provisions  of  the  act"),  at  all  times,  for  the 
purpose  of  occupying  the  said  land,  without  pay- 
ment of  toll,  mignt  pass  and  repass  directly  over 
and  across  such  parts  of  the  railway  as  should  be 
made  in  or  upon  their  respective  lands.  The  186th 
section  prohibited  all  persons,  except  the  company 
and  their  servants,  tiom  crossing  the  railway,  "  ex- 
cept only  directly  crossing  the  same  at  places  to  be 


appointed  for  that  purpose,  for  the  necessaiy  occu- 
pation of  the  respective  lands  through  which  the 
said  railway  should  pass."  And  by  &e  180th  sec- 
tion, in  case  of  dispute,  the  company  are  to  nska 
such  communication  as  two  or  more  Justices  of  the 
Peace  shall,  upon  the  application  of  any  owners, 
&c,  judge  necessary  and  appoint : — Held,  thatuntil 
the  company  had  made  a  communication,  the  owbrb 
of  severed  lands  had  a  right  to  cross  the  railwaj  et 
any  part  within  their  respective  lands. 

To  an  action  of  trespass  for  crocsing  Che  nSwsy, 
the  defendant  pleaded  a  justification  under  the  ISSrd 
section,  negativing  the  exception: — Held, l3iat the 
plea  discloTCd  a  good  defence ;  and  that  if,  by  ressoa 
of  any  other  clause  in  the  act,  the  company  were 
not  bound  to  make  a  communlcatioii,  that  shonU 
come  by  way  of  reply.  The  Grand  Junction  XaBwmf 
Cifmpany  v.  White,  10  Law  J.  Rep.  (iv.s.)  Exch.  292; 
8  M.  &  W.  214. 

By  an  act  for  paving  and  lighting  a  metropolitan 
district,  the  property  m  the  pavement  is  vcxtcdia 
Commissioners ;  and  it  is  provided,  **  diat  no  per- 
son or  persons  shall  alter,  or  cause  to  be  altered,  die 
form  of  any  pavement  which  shall  be  now  made  by 
virtue  of  tnis  act,  without  the  consent  of  the  siid 
coDomissioners,  or  in  anywise  encroach  thereupsn, 
or  put  up  any  post  or  nosts,  step  or  steps,  or  eicet 
any  hills  or  stalls,  or  place  out  any  sbewj^ssMs  er 
shewboard,  or  make  any  dungholes  or  sawpita^  or 
other  matters  or  things,  so  as  to  be  an  encrasdH 
ment,''  upon  pain  that  every  person  so  offisidkig 
shall  forfeit  a  sum  not  exceeding  5L  nor  less  than 
40«.,  over  and  above  the  expense  of  reinststiDg  the 
pavement  and  removing  the  obstmctians. 

By  the  Eastern  Counties  Railway  Act,  $  tl 
Will.  4.  c.  cvi,  local  and  personal,  s.  9,  thecompsiy 
are  empowered  amongst  other  things  to  mske  and 
construct  upon,  across,  under,  or  over  the  said  xail- 
way  or  other  works,  or  any  lands,  hills,  valleys, 
streets,  roads,  railroads,  or  trunroads,  ixven, 
canals,  brooks,  streams,  or  other  waters,  sadi 
inclined  planes,  tunnels,  embankments,  aquedud^ 
bridges,  whether  temporaiy  or  permanent,  rosds, 
ways,  passages,  conduits,  drains,  piers,  arches,  sod 
fences,  and  also  to  erect  and  construct  such  hoOH^ 
wharfs,  warehouses,  toll-houses,  landing- plaoes 
engines  and  other  buildings,  machinery  and  other 
conveniences,  and  works  of  all  descriptions,  ss  the 
said  company  shall  think  proper:  and  also  to  aher 
the  course  of  any  rivers,  canals,  brooks,  stresms»or 
watercourses,  for  such  time  as  may  be  judged 
necessary  by  the  said  company  for  conatmctisg  er 
maintaining  any  of  the  works  aforesaid:  and  abo 
to  divert  or  alter  the  course  of  any  rivexv  orstiesms 
of  water,  roads,  or  ways,  or  to  rain  or  kwrr  my 
such  rivers  or  streams,  roads,  or  uHiys,  in  order  the 
more  conveniently  to  carry  the  same  ever  or  under 
or  by  the  dde  of  the  said  railway.  By  sectioo  KX^ 
where  any  bridge  is  carried  over  a  public  csriisge^ 
road,  not  being  a  turnpike  road,  tiie  span  of  the 
arch  is  to  be  of  a  height  from  the  suince  of  the 
road  to  the  centre  of  the  arch  of  not  less  thaa  six- 
teen feet,  '*  and  the  descent  under  such  Inidgesbsll 
not  exceed  one  foot  in  twenty  feet"  Secthn  I20L 
provides,  that  nothing  in  this  act  contained  shall 
extend  to  prejudice,  derogate,  or  diminidi  say  of 
the  rights  and  privileges  of  any  parish  over  ^AadL 
the  said  railway  shall  pass,  acting  under  sad  by 
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•virtue  of  any  local  act  or  acts  of  parlianieDt,  but 
that  the  same  shall  be  in  aa  full  force  and  effect  aa 
if  this  act  had  not  been  made." — Held,  on  return 
to  a  mandamus  obtained  by  the  Commisaionera 
under  the  first- mentioned  local  act,  that  such  local 
act  did  not  restrain  the  company  from  lowering  the 
pavement  of  a  street  within  the  district  in  order  to 
uiake  a  bridge  over  it,  the  requisites  of  section  9. 
being  observed. 

Allowance  of  coats  to  the  successful  party  a  general 
rule.  (See  Regma  v.  the  Mayor  <if  Newbury,  ante,  p. 
149.)  Regina  v.  the  Eastern  Countiee  Railway  Cam' 
panuj  1 1  Law  J.  Rep.  (n.s.)  Q.B.  178 ;  2  Q.B.  578. 

fiy  the  act  for  making  a  railway  between  Man- 
cheater  and  Leeds,  the  company  were  empowered  to 
divert  or  alter  the  course  of  any  roads  or  ways,  or 
raise,  sink,  or  deepen  them,  so  as  to  carry  them 
over,  under,  or  by  the  side  of  the  railway ;  and  by  a 
subsequent  provision,  in  all  cases  wherein  any  part 
of  any  carriage- road,  &c.  should  be  found  necessary 
to  be  cut  through,  raised,  sunk,  taken,  or  so  much 
ii^ured  aa  to  be  impassable  or  inconvenient  for  paa- 
aengersy  &c.,  the  company  were  required,  before 
any  auch  road  should  be  cut  through,  &c.,  to  cause 
a  good  and  sufficient  carriage- road,  &c.  to  be  set 
out  and  made  instead  thereof,  aa  convenient  for  paa- 
aengers  and  carriages  as  the  road  cut  through,  &&, 
or  aa  near  thereto  as  might  be,  and  should  cause 
the  same  to  be  put  into  good  and  substantial  order 
and  condition : — Held,  that  the  company  were  in- 
dictable in  the  common  form,  for  obstructing  a 
highway,  where  they  had  built  a  wall  across  it,  and 
had  given  another  way  to  the  public,  which  waa 
neither  aa  convenient  as  the  old  way,  nor  as  near 
thea^to  as  might  be.  Regina  v.  Scott^  1 1  Law  J.  Rep. 
(ii.B.}aB.  254;  3  aB.  543. 

By  an  act  "  fox  making  and  maintaining  a  railway 
to  connect  the  Great  North  of  England,  Clarence, 
and  Hartlepool  Railways,  In  the  county  of  Dur- 
ham," it  was  provided  by  section  4.  that  nothing  in 
the  act  contained  should  authorize  the  company  to 
enter  into  or  upon,  &c  the  lands,  &c.  of  any  cor- 
poration or  person  whomsoever,  without  the  consent 
in  writing  oi  the  owner  or  occupier  thereof,  or  other 
party  entitled  to  give  such  consent,  first  had  and 
obtained.  Section  43.  provided,  that  in  every  case 
in  which  the  said  railway  should  cross  any  other 
railway,  the  communication  between  the  railway, 
by  the  act  authorised  to  be  constructed,  and  such 
other  railway,  and  all  openings,  &c.,  or  bridges  or 
tunnels  over  or  under  the  railway  so  to  be  crossed, 
for  the  purpose  of  such  crossing  should,  if  the  com- 
pany and  the  parties  to  whom  such  other  railway 
should  belong  did  not  agree  about  the  same,  be 
made  in  such  manner  aa  should  be  directed  by  two 
engineers,  or  other  competent  persons,  (one  to  be 
chosen  by  each  party,)  and  an  umpire,  and  the 
deciaion  of  such  engineers  or  umpire,  aa  the  case 
might  be,  should  be  binding  on  all  parties;  provided 
that  if  the  party  to  whom  the  railwav  to  be  crossed 
should  belong,  should  refuse,  or  lor  twenty- one 
days  after  notice  neglect  to  appoint  an  engineer  on 
his  behalf,  the  engineer  for  the  time  being  of  the 
said  company  (requiring  to  cross  the  other  railway) 
should  have  full  power  to  make  such  comniunica- 
tiona,  openings,  bridgea,  &c.  as  he  should  think 
proper;  provided  also,  that  the  last- mentioned  com- 
pany should  defray  all  the  expense  of  the  rctcrence, 


and  of  auch  communications,  &c.,  and  of  keeping 
them  in  repair,  and  should  also  make  satiafaction 
for  any  temporary,  or  permanent,  or  recurring 
injury  which  might  be  occasioned  to  such  railways 
so  to  be  crossed,  &e. ;  and  that  the  said  company 
should  have  full  power  at  all  times  to  crosa  every 
such  railway  by  means  of  such  commuDications, 
with  any  engines  and  caniagei,  without  being  Hable 
to  the  pajrment  of  any  toil  for  croaaing: — ^Held, 
that  the  consent  in  writing  of  the  owner  of  any 
lands,  &c.,  which  consent  waa  required  by  section 
4.  to  be  obtained  before  any  entry  upon  them, 
extended  as  well  to  the  owners  of  landa  covered  by 
a  railway,  as  to  the  owners  of  any  other  lands ;  and 
that  such  consent  by  the  owners  of  landa  covered 
by  a  railway,  was  not  limited  or  qualified  by  the 
provisions  of  section  43.  The  Clarence  Railway 
Company  v.  the  Great  North  qf  England,  Clarence, 
and  Hartlepool  Junction  Raikoayt  12  Law  J.  Rep. 
(n.s.)Q.B.  145;  4aB.46. 

By  the  50th  section  of  the  6  &  7  Will.  4.  c  czxi., 
the  Edinburgh,  Leith,  and  Newhaven  Railway  Act, 
it  is  provided,  that  in  actions  by  the  company  for 
calls,  it  shall  be  sufficient  to  allege,  that  the  defen- 
dant, being  a  proprietor  of  shares,  is  indebted  to  the 
company  upon  such  shares,  whereby  a  right  of 
action  hath  accrued  to  the  company  by  virtne  of  this 
act,  without  setting  forth  the  special  matter ;  and 
in  such  action  it  aball  only  be  necessary  to  prove 
that  the  defendant,  at  the  time  of  making  auch  calls, 
was  a  proprietor  of  shares ;  that  suoh  calls  were  in 
fact  made;  and  that  notice  thereof  waa  given  ac- 
cording to  the  act  To  a  declaration  in  the  eeneral 
form  given  by  this  section,  the  defendant  pleaded, 
that  no  notice  was  given  as  required  by  the  act, 
concluding  with  a  verifioation : — Held,  that  the  de- 
claration must  be  taken  to  include  all  those  facts 
which  were  necessary  to  be  proved  in  order  to  sup- 
port it ;  and  that  the  plea,  being  in  denial  of  a  fact 
material  to  the  right  of  action,  and  therefore  neces< 
sarily  implied  in  the  declaration,  ought  to  have  con- 
cluded to  the  country,  and  not  with  a  verification ; 
upon  which  ground  the  plea,  on  special  demurrer, 
was  held  bad. 

Semble—Thai  the  plea  of  *' never  indebted"  would 
have  put  in  issue  everything  required  by  the  act  to 
be  proved  in  support  of  the  declaration. 

By  the  49th  section,  the  directors  are  empowered, 
in  case  of  non-payment,  to  aue  for  calls  by  action 
of  debt,  &c.,  or  otherwise,  in  the  option  of  the  di- 
rectors, the  proprietors  neglecting  to  pay  the  same 
are  to  forfeit  their  shares  for  the  benefit  of  the  com- 
pany. Provided  that  no  advantage  shall  be  taken 
of  any  such  forfeiture,  until  notice,  &c.,  nor  unless 
the  same  shall  be  declared  to  be  forfeited  at  some 
meeting  qf  the  company  general  or  speekU,  within  six 
months  after  such  forfeiture  shall  happen  to  be  made, 
which  declaration  shall  <pto^'iire  be  a  forfeiture  of  auch 
sharea.  To  an  action  of  debt  for  calls,  the  defendant 
pleaded,  that  be  having  neglected  to  pay  the  calls 
upon  his  shares,  they  were,  in  pursuance  of  the  act, 
declared  by  the  directors  to  be  forfeited,  and  that 
the  directors  exercised  and  declared  their  option, 
according  to  the  act,  that  the  same  should  be  for- 
feited ;  and  that  the  same  then  became  and  were 
forfeited;  of  which  the  defendant  had  due  notice, 
and  assented  and  acquiesced  in  the  forfeiture: — 
Held,  bad,  on  special  demurrer,  for  not  shewing 
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that  the  shares  were  deolared  to  be  forfeited  st  a 
geueral  or  special  meeting  of  the  company,  accord* 
wg  to  the  provisions  of  the  act  7^  Edinburgh^  Leiik, 
mmd  Newhmen  Railway  Companff  ▼.  Hebblewhiit, 
10  Law  J.  Rep.  (na)  £xch.  46 ;  6  M.  &  W.  707 ; 
8  Dowl.  P.C.  802. 

By  a  railway  act  it  was  provided  that  nothing  in 
the  act  contained  should  authorise  the  company  to 
take^  injure,  or  damage,  for  the  purposes  of  the 
act,  any  house  or  building  which  was  erected  on 
or  before  the  dOth  of  November  1835,  without 
the  consent,  in  writing,  of  the  owner  or  other 
person  interested  therein,  other  than  such  as  were 
specified  in  the  schedule  to  the  act,  unless  the 
omission  therefirom  proceeded  from  mistake,  &c. 
A  subsequent  clause  contained  provisions  for  set- 
tling all  dififerences  which  might  arise  between 
the  company  and  the  owners  and  occupiers  of  any 
lands  which  should  be  taken,  nsedi  damaged,  or 
injuriously  affected  by  the  execution  of  any  of  the 
powers  granted  by  the  act,  and  for  the  payment  of 
satisfaction,  or  compensation,  as  well  for  damages 
already  sustained  as  for  future  temporary  or  per- 
petual, or  any  recurring  damages : — Held,  that  the 
company  were  liable  in  an  action  on  the  ease  to  the 
reversioner  of  a  house,  erected  before  the  30th  of 
November  1835,  and  not  specified  in  the  schedule, 
for  damage  done  to  it  by  the  obstruction  of  its  lights 
by  a  railway  station  erected  by  the  company  under 
the  act,  and  by  the  dust,  &&,  drifted  from  the  sta- 
tion and  embankment  into  the  house ;  and  that  the 
plaintiff  was  not  bound  to  come  in  under  the  com- 
pensation clause.  Turner  v.  the  Sheffield  and  Roihet' 
ham  Railway  Campaay,  10  M.  &  W.  425. 

By  a  railway  act,  Uie  company  had  power  to  pur- 
chase land,  and  it  was  made  lawful  for  them  to  bor- 
row money  "  on  the  credit  of  the  said  undertaking ;" 
and  they  were  empowered  to  assign  and  charge  the 
property  of  the  said  undertaking,  and  the  rates, 
tolls,  &c.,  "  as  a  security  for  the  money  borrowed." 
The  act  contained  a  form  of  mortgage,  in  accordance 
with  which,  for  certain  money  advanced  by  the 
lessor  of  the  plaintiff,  the  company  assigned  to  him 
by  deed,  "  the  said  undertaking,  and  all  and  sin- 
gular the  rates,  tolls,  and  other  sums  arising  by 
virtue  of  the  acts,  and  all  the  estate,  right,  title  and 
interest  of,  in  and  to  the  same:" — Held,  in  an 
ejectment  brought  by  the  mortgagee,  that  the  land 
of  the  company  was  not  included  in  the  assignment, 
under  the  word  "  undertaking,"  and  that  the  action 
was  not  maintainable.  Doe  d.  MyeUt  v.  the  St.  He* 
kH*s  and  Runcorn  Gap  Railway  Company,  1 1  Law  J. 
Rep.  (II.8.)  as.  6 ;  2  aB.  364^ 

The  Blackwall  Railway  Act,  after  reciting  that 
the  railway  was  intended  to  pass  through  divera 
streets,  &c.,  and  close  to  or  adjoining  divers  dwell- 
ing-houses and  shops,  enacted,  "  That  in  case  any 
such  dwelling-houses  or  shops,  which  should  be 
situated  within  fifty  feet  from  the  said  railway, 
should  be  deteriorated  in  value,  ftc  and  the  owners 
should  by  notice  in  writing  require  the  company  to 
purchase  the  same,  it  should  be  lawful  for  the  com- 
pany to  treat  for  the  purchase,  &o.,  and  if  the  party 
and  the  company  should  not  agree,  then  the 
amount  of  oompensation  should  be  settled  by  a  jury : 
provided  that  there  should  be  no  compensation  un- 
less the  property  had  been  deteriorated :  provided 
also,  that  the  company  should  not  be  compellable 


to  purchase  any  portion  of  a  dwelling-house,  whidi 
portion  waa  more  than  fifty  feet  from  the  rdlvaj : 
provided  also,  that  the  company,  when  called  on  t» 
take  part  of  such  dwelling-noiues,  miglit  at  tbrir 
option  take  the  whole,  subject  to  payment  of  the 
oompensation  thereinbefore  mentioned."  S  Whad 
sent  a  requisition  to  the  company,  calling  npoo 
them  to  purchase  his  house,  which  he  stated  Is 
be  situated  within  fifty  feet  of  the  railway.  No 
notice  having  been  taken  of  this  reqnisitioo,  he 
afterwards  served  the  sheriff  with  a  precept  accord- 
ing to  the  act,  in  which  he  also  described  his  dwdl- 
ing- house  to  be  situated  within  fifty  feet  of  the 
Lendon  and  Blackwall  Railway.  Under  this  pe- 
oept  a  jury  was  impannelled;  and  it  appearing  upea 
the  inquiry  that  by  far  the  greater  part  of  the  house 
was  within  fifty  feet  of  the  railway,  but  the  entire^ 
was  not,  the  under-sheri^  upon  objection  takea, 
refused  to  allow  the  inquiry  to  proceed,  and  dis- 
charged the  jury.  Upon  an  application  lor  a  man- 
damus to  the  under-sheriff  to  execute  the  precept, 
— ^Held,  that  ahousethnssituated  might  be  described 
aa  within  fifty  ^set,  and  the  rule  was  made  abiolaie; 
Walker  v.  the  London  and  Blackwall  Railway  Cem- 
pony,  1 2  Law  J.  Rep.  (M.a.)  a  B.  88;  Sa.B.744w 

By  an  aot  establishing  a  railway  eompany,  a 
power  was  given  to  the  company  to  divert  or  alter 
the  course  of  any  roads ;  and  it  waa  enacted,  that 
where  in  the  exercise  of  the  powers  it  shoidd  be 
found  necessary  to  cut  through  any  part  of  say 
public  road,  &c.  the  company  diould  cause  another 
good  and  sufficient  road  to  be  set  out,  as  coavemest 
as  the  one  out  through,  &c.  or  as  nearly  so  as 
might  be ;  and  that  where  the  road  cut  through,  fte. 
should  be  a  turnpike  road,  &c.,  the  principal  road 
should  be  restored  within  six  calendar  months. 
The  company,  in  execution  of  their  powers,  cod- 
structed  a  viaduct  over  a  turnpike  road,  and  made 
various  other  alterations.  After  the  w;orks  hei 
been  completed  by  the  company,  the  trustees  of 
the  roads  applied  for  a  mandamus  to  compd  the 
company  to  execute  them  in  a  different  manner, 
and  according  (as  they  alleged)  to  the  provisioBS 
of  the  act  The  affidavits  npon  which  the  role 
was  obtained,  amongst  other  uuitters,  stated  "that 
the  trustees  highly  disapproved  of,  and  objected 
to  the  alterationa,  and  that  the  surveyor  of  the 
roads^  while  the  works  were  in  progress,  ex- 
pressed to  the  company  his  disapproval  of  the 
same,  and  that  the  trustees  have  fi^nently  called 
on  the  company  to  comply  strictly  with  the  prori* 
sions  of  their  act" : — Held,  that  the  writ  eonld  not 
issue,  as  no  demand  was  made  upon  the  company 
by  the  trustees,  after  the  works  had  been  completed 
by  the  company,  to  execute  them  as  the  tnulces 
required  by  the  writ,  nor  was  anything  shewn  on 
the  part  of  the  company  afterwards  which  amooatcd 
to  a  refusal  so  to  do  them.  Regina  v.  the  Brietel 
and  Exeter  Railway  Cowpany,  12  Law  J.  Rep.(HjB.) 
Q.B.  106;  4aB.  162. 

The  Blackwall  Railway  Act,  6  &  7  WiU.  4. 
c.  cxxiii.,  by  section  22,  empowers  the  company  (in 
the  event  of  the  owners  and  occupiers  of  lands*  ic 
not  agreeing  for  compensation  for  damages  incarred 
in  the  execution  of  uie  act,  or  for  the  purchase  of 
lands  required  for  the  purposes  of  the  act)  to  iasae 
a  warrant  to  the  sheriff  or  sheriffs  of  the  county  or 
city  where  the  lands,  (Ike.  are  sitpate,  and  if  soch 
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aheri^  &c.  shall  be  a  shareholder  in  the  company, 
or  anywise  interested  in  the  matter  in  question,  then 
to  the  coroner,  &g.,  commanding  such  sheriff,  &c. 
to  empannel  and  summon  a  jury  to  inquire  of,  assess, 
and  giro  a  yerdict  for  the  sum  of  money  to  be  paid 
for  the  purchase  of  such  lands,  and  also  the  sum  of 
money  to  be  paid  by  way  of  satisfaction,  recom- 
peose,  or  compensation  for  good- will,  improvement, 
tenant's  fixtures,  or  for  any  injury  or  damage  what- 
soever, done  or  sustained  on  account  of  the  ezecn* 
tion  of  the  act,  or  in  anywise  relating  thersto,  such 
satisfiiction  to  be  assessed  separately  from  the  value 
of  the  lands.  The  27th  section  provides,  that  where 
the  jury  shall  give  a  verdict  for  the  same  or  a 
greater  sum  than  shall  have  been  offered  by  the 
company,  all  the  costs,  &c.  shall  be  defrayed  by  the 
company ;  and  gives  a  power  of  distress  against 
the  goods  of  the  company  for  their  recovery.  By  a 
subsequent  act,  2  &  8  Vict  c.  xcv.  s.  22,  it  is 
enacted,  that  where  the  company  do  not,  on  request 
of  Ae  parties  claiming  compensation,  issue  their 
warrant  within  the  space  of  twenty 'One  days,  it  shall 
be  lawful  for  the  party  himself  (after  notice  given) 
to  send  a  request  in  writing  to  the  sheriff  &c., 
according  to  the  tenor  of  the  former  act;  and  the 
•herifi^  &c.  so  mentioned  in  the  former  act,  shall 
sommon  and  empannel  a  jury,  and  proceed  in  the 
manner  prescribed  in  that  act.  llie  declaration 
in  debt,  on  a  judgment  signed  upon  a  verdict 
given  for  the  owner  of  premises  against  the 
company,  under  the  provisions  of  2  ft  3  Vict 
c.  xcv.  c.  22,  set  out  all  the  proceedings  under  it 
before  T  F  and  M  6,  being  sherifis  of  Middlesex, 
snd  stated  that  the  jury  assessed,  and  gave  their 
verdict  for,  250L  for  the  purchase  of  the  plaintiff's 
interest  in  the  premises,  and  also  by  way  of  satis- 
faction, &c.  for  all  damages,  &c.  It  also  contained 
a  second  count  for  the  costs  under  6  &  7  Will.  4>. 
c.  ezxiii.  c.  27.— Held,  first,  that  a  plea  that  T  F 
was  a  shareholder  was  no  answer  to  the  action. 

Held,  secondly,  that  the  provision  in  6  &  7  WilL 
4.  c.  cxxiJL  a.  22.  was  directory  only,  and  that  a  plea 
that  the  jury  gave  the  250L  for  the  purchase  of  the 
plaintiff^s  interest,  and  also  by  way  of  satisfaction, 
&C.  was  bad  on  demurrer. 

Held,  lastly,  that  the  second  count  of  the  dedara* 
tion  could  not  be  supported.  CorrigaU  v.  thB  Lcn* 
d<m  md  Blaekwall  Railway  Componfff  12  Law  J.  Rep. 
(N.S.)  C.P.  209;  5  M.  &  G.  219. 

By  local  acts  of  parliament,  certain  paving  com- 
misrioners  of  the  parish  of  C  were  empowered  to 
remove  obstructions  from  houses  and  buildings 
abutting  near  any  streets  which  in  their  judgment 
should  obstruct  the  circulation  of  light  or  air,  or  be 
inconvenient  to  passengers.  An  act  of  parlisment 
rstablishing  the  Northern  and  Eastern  Railway 
Company,  empowered  them  to  construct  arches 
over  the  railway,  or  other  works,  itreeU,  &e.,  and 
upon  the  railway,  or  any  lands  adjoining  or  near 
thereto,  to  erect  stations.  By  another  act,  amending 
the  former,  the  company  were  empowered  to  provide 
a  station  and  dep6tnear  the  London  terminus  of  the 
Eastern  Counties  Railway;  and  it  was  enacted, 
that  all  the  "  clauses,  powers,  provisions,  directions, 
regulations,"  &c.,  contained  in  the  former  act, 
should  apply  to  the  purchase  of  land  and  buildings 
for  the  railway,  and  also  for  the  station.  It  was 
also  enacted,  that  nothing  in  that  act  should  extend 


to  prejudice,  derogate  Amn,  &c.  the  privileges  of 
any  parish  over  which  the  said  railroad  should  pass, 
under  local  acts  of  parliament: — Held,  that  the 
Northern  and  Eastern  Railway  Company  were 
empowered  by  the  above  acts  to  arch  over  publJe 
thoroughfares  in  the  parish  of  C,  not  only  for  the 
construction  of  the  railway  itself,  but  also  for  the 
erection  of  a  station,  Ths  Jttonwy  Osmeral  v.  the 
Eastom  Counties  Railway  Company,  and  the  Northern 
and  Eastern  Railway  Company,  12  Law  J.  Rep.  (n.s.) 
Exch.  106  ;  10  M.  &  W.  263. 

A  railway  company  was  authorised  by  act  of 
parliament  to  make  rates  and  tolls  for  goods  and 
passengers  conveyed  by  others  than  the  compsny 
along  £he  railway,  and  which  should  be  reasonable 
and  equal  to  all  persons ;  and  by  a  subsequent  act 
it  was  enacted,  that  "  the  charges  for  the  carriage  of 
any  passengers,  goods,  &c.  to  be  conveyed  by  the 
said  company,  or  for  the  use  of  any  power  supplied 
bv  them,  should  be  at  all  times  charged  equally  to 
all  persons,  and  aiVer  the  same  rate  per  mile,  or  per 
ton  per  mile,  in  respect  of  all  passengers  and  of  all 
goods,  3re.  of  a  like  description,  to  be  conveyed  by  a 
like  carriage  on  the  same  portion  of  the  line,  aud  no 
reduction  or  advance  in  any  charge  for  conveyance 
or  for  the  use  of  any  locomotive  power  to  be  sup- 
plied by  the  company,  should  be  made  either 
directly  or  indirectly  in  favour  of  or  against  any 
particular  company  or  persons  travelling  upon  or 
using  the  same  portions  of  the  said  railway." 
The  company  had  always  charged  the  public  for 
the  carriage  of  goods  at  a  rate  specified,  and  for 
such  charge  performed  the  dnties  of  the  loading,  &c. 
of  the  goods,  but  by  a  general  arrangement  with  car- 
riers, the  latter  performed  those  duties,  and  were 
allowed  by  the  company  a  deduction  of  10^  per 
cent  from  the  charges  made  to  the  public  (this 
being  a  reasonable  equivalent) ;  the  company  hav- 
ing, in  consequence  of  a  disagreement,  refused  to 
make  this  deduction  to  the  plaintiff!  who  was  a  car- 
rier, &c.  willing  to  perform,  and  in  fact  performing, 
all  the  duties  performed  by  the  other  carriers : — 
Held,  that  they  were  not  justified  in  their  refusal. 

The  company  also  made  an  allowance  to  other 
carriers  for  the  collection  and  delivery  of  parcels : — 
Held,  that  they  were  bound  to  make  the  same 
allowance  to  the  plaintiff,  who  also  collected  and 
delivered  for  himself. 

If  one  of  the  public,  as  consignor  (not  being  a 
carrier),  brought  several  packages  of  goods,  ad- 
dressed to  different  consignees,  and  paid  ue  charge, 
or  if  several  of  the  public  brought  several  packages 
addressed  to  one  consignee  (not  being  a  carrier), 
who  paid  the  carriage,  the  companv  charged  upon 
the  weight  of  the  aggregate  only,  but  if,  under  the 
same  circumstances,  a  carrier  acted  as  consignor  or 
consignee  of  goods,  the  company  charged  separately 
for  each  package : — Held,  that  the  company  were 
not  justified  in  making  this  distinction  between 
earners  and  other  members  of  the  public. 

The  company  made  an  allowance  to  carriers  in 
cases  where  they  disclosed  the  names  of  the  con- 
signers and  consignees  of  the  goods :— Held,  that 
they  were  not  justified  in  withholding  from  a  car- 
rier, who  revised  to  make  such  disclosure,  any 
allowance  to  which  he  would  otherwise  have  been 
entitled. 

The  plaintiff  having  paid  the  company  sums  of 
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motoey  under  each  of  the  aboye-mentioned  circum- 
straces  under  protest, — Held,  that  he  was  entitled  to 
recoverthem  in  an  action  for  money  had  and  received. 

A  railway  act  is  to  beconstrued  strictly  as  against 
the  company.  Parker  ¥.  tht  Oreat  Western  Railway 
Company,  IS  Law  J.  Rep.  (m.8.)C.P.  105;  7  M.  &  O. 
253. 

Under  a  Railway  Act,  6  &  7  Will.  4.  e.  Ixxxi. 
the  company  were  required  "to  make  proper  water- 
ing-places for  cattle,  in  all  cases  where  by  means  of 
the  railway  the  cattle  of  any  persons  occupying 
lands  adjacent  thereto  should  be  deprived  of  access 
to  their  ancient  watering-places,  and  to  supply 
the  same  with  water.*'  After  this  act  passed, 
and  during  the  progress  through  parliament  of 
a  subsequent  act,  for  amending  the  first  act,  by 
an  indentore  made  between  the  railway  company 
of  the  first  part,  and  Sir  W  M  of  the  second 
patt,  in  consideration,  amongst  other  things,  of 
Sir  W  M's  withdrawing  all  opposition  to  the 
latter  bill,  the  company  covenanted  ^that  they 
would  pay  to  Sir  W  M,  as  and  for  the  special 
damage  to  be  thereby  occasioned  to  his  estate,  and 
particularly  to  his  mansion  house,  the  sum  of 
5,00OZ.,  and  that  whenever  any  close,  &c.  of  Sir  W 
M  should  be  intersected  by  the  said  railway,  the 
difierent  parts  adjoining  should  be  thrown  together 
and  properly  levelled,  &c.,  and  that  the  company 
should,  at  their  own  expense,  make  and  complete 
such  good  and  sufficient  fences,  drains,  gates,  stiles, 
and  odier  conveniences,  as  might  be  necessary  for 
the  ro-dividing  of  the  fields  which  might  be  inter- 
sected by  the  railway,  and  for  laying  them  to  the 
acyoining  fields  of  the  aame  estates  for  the  purpose 
of  convenient  occupation,  or  otherwise  would  pay 
the  said  Sir  W  M  the  costs  incurred  by  him  in  so 
doing."  The  5,000^  was  paid  by  the  company, 
and,  under  the  indenture.  Sir  W  M  had  given 
notice  to  the  company  to  make  certain  fences, 
drains,  croasings,  gates  and  ponds: — Held,  that 
the  covenant  and  the  proceedings  under  it  were  no 
answer  to  a  mandamus  to  the  company  to  make 
watering  places,  under  the  act  of  6  &  7  Will.  ^ 
c.  Ixxxi.  Regina  v.  the  York  and  North  Midland  Rail- 
way Cowipamyf  14  Law  J.  Rep.  (n.8.)  Q.B.  277. 

An  act  of  parliament  for  making  the  Great  North 
of  England,  &c  Junction  Railway,  provided  in 
section  4,  that  nothing  should  autiiorize  the  railway 
company  to  take  any  lands  without  the  consent  of 
the  owners.  The  48rd  section  regulated  the  mode 
of  crossing  other  railways  with  the  consent  of  the 
owners.  By  the  20th  section  of  a  subsequent  act 
of  parliament  of  the  same  coonpany,  6  &  7  Vict 
c.  Ixxxii.,  it  was  enacted,  that  notwithstanding  any- 
thing in  the  first  act,  it  should  be  lawful  for  the 
Junction  Railway  Company  to  carry  their  railway 
over  the  Clarence  Railway  by  means  of  a  bridge, 
without  its  being  necessary  to  obtain  the  consent  of 
that  company,  provided  that  the  crossing  should  be 
made  aa  in  the  first  act,  except  as  regards  the  prior 
consent  of  the  owners  of  sueh  railway.  The  21  st 
section  enacted,  that  the  Junction  Railway  Com- 
pany should  construct  a  bridge  over  the  Clarence 
Railway  in  the  manner  agreed  upon  between  the 
respective  engineers  of  the  two  companiea,  and  in 
caae  of  the  Clarence  Railway  engineer  not  assent- 
ing to  the  plan  of  the  Junction  Railway  engineer 
within  three  weeks,  the  manner,  &c.  of  constructing 


the  bridge  should  be  referred  to  the  county  surveyor. 
The  engineer  of  the  Junction  Railway  Company 
submitted  a  plan  of  a  bridge  over  the  Clarence 
Railway  to  the  engineer  of  the  Clarence  Railway, 
and  on  the  latter  not  assenting  thereto  within  thrK 
weeks,  referred  the  matter  to  the  county  surveyor, 
who  decided  that  a  certain  bridge  should  be  buflt 
over  the  Clarence  Railway,  and  that  it  should  rrst 
upon  their  land.  The  Junction  Railway  Company 
afterwards  purchased  land  of  another  party,  and 
g^ve  notice  to  the  Clarence  Company  of  their  in- 
tention  to  abandon  the  award  of  the  surveyor.  The 
surveyor  then  made  a  second  award,  by  which  be 
decided  that  another  bridge  should  be  made  over 
the  Clarence  Railway.  This  bridge  was  made 
against  the  consent  of  the  Clarence  Railway  Com- 
pany, and  did  not  rest  upon  or  touch  their  umd  :— 
Held,  first,  that  the  Junction  Railway  Company 
had  no  right,  without  the  consent  of  Uie  ClaTenee 
Company,  to  build  (he  bridge  according  to  the 
first  decision  of  the  county  surveyor;  seeoudly, 
that  as  the  surveyor  had  no  power  to  direct  a 
bridge  to  be  built  upon  land,  without  the  conaeBt 
of  the  owner,  his  first  decision  was  not  Wnding, 
and  he  was  at  liberty  to  make  another;  fliirdly, 
that  the  abandonment  by  the  Junction  Railway 
Company  of  the  first  decision  of  the  surrersr 
did  not  operate  as  a  release  of  their  right 
to  build  any  bridge  whatever  over  the  Clarence 
Railway ;  and  fourthly,  that  the  Junction  Railway 
Company  had  the  right  of  placing  temporary  scaf- 
folding, 8te.  on  the  land  of  the  Clarence  Raihraf, 
if  such  act  was  necessary  for  the  construction  of  the 
bridge.  The  Clarence  Rtuhoay  Company  v.  Ike  Grral 
North  (if  England,  Clarence,  and  Hartlepool  Jwtiim 
Railway  Company,  14  Law  J.  Rep.  (ir.s.)  ExcIl  117; 
13M.&W.706. 

(B)   CAI.LS. 

A  sale  was  made  of  scrip  eertifie&tee  of  diaies  m 
a  projected  railway  before  the  passing  of  the  act  by 
which  the  company  was  incoq>orated ;  and  after 
the  act  was  passed,  the  vendor  filed  a  Mil  agaimt 
the  purchaser  to  compel  him  to  accept  a  transfer  of 
the  shares,  and  to  indemnify  the  vendor  agatnst  all 
calls  in  respect  of  them : — Held,  that  the  purehaser 
of  the  scrip  certificates  had  not  rendered  faimsdf 
liable  to  these  ealls;  and  the  bill  was  ^smfised, 
with  costs.  Jackson  v.  Cocker,  10  Law  J.  Rep.  (>.&) 
Ch.  286;  4  Bea.  69. 

The  estate  of  a  deceased  holder  of  shares  in  the 
Eastern  Railway  Company  is  liable  to  pay  all  fiie 
calls  made  on  his  shares;  whether  made  before er 
after  his  decease.  Fyler  v.  Fyler,  1 1  Law  J.  Rep. 
(N.8.)  Ch.  128;  affirmed  12  Law  J.  Rep.  (vJ.) 
Ch.  28. 

The  plaintiff;  being  tiie  owner  of  Hmty  railway 
shares,  sold  them  to  the  defendant  on  the  20th  « 
February,  and  sent  them  to  him  at  his  request,  eu 
the  8rd  of  Ikfareh,  with  a  blank  transfer.  The  rnl- 
way  oompany  afterwards  made  calls  on  Aese  diarea, 
and  the  plaintiff,  who  remained  the  apparent  owner 
of  them,  the  shares  not  having  been  regi8>tfred  tfi 
the  defendant's  name,  was  compelled  to  pay  the 
calls,  and  brought  an  action  to  recover  the  amevnt 
80  paid:>^Held,  under  these  circumstaneee,  that 
there  was  no  undertaking  impHed  by  bw,  «n  the 
part  of  the  defendant,  to  indemnify  the  plaintifr 
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tgtmat  all  snbcequent  eaUs;  nor  any  evidence  of 
such  an  undertaking  in  point  of  (act 

Held,  also,  that  there  was  evidence  to  support  the 
iuue,  that  the  plaintiff  was  ready  and  willing  to 
transfer  the  shares ;  but  that,  had  it  been  necessary 
in  support  of  this  issue  to  prove  a  valid  conveyance, 
the  evidence  would  not  have  been  sufficient  Hum* 
bU  V.  Zajyaion,  10  Law  J.  Bep.  (ii.s.)  Exch.  442 1 
7K.&W.dl7. 

The  169th  section  of  a  railway  act,  7  WilL  4b 
e. xzi, enacted,diat  the  proceedingaof  the  company's 
meetings  should  be  entered  in  a  book,  and  be  signed 
by  the  chairman  of  such  meeting,  and  should  be 
read  in  evidence,  without  proof^  amongst  other 
things,  of  the  signature  of  such  chairman,  **  all  of 
whidi  laat»mcntioned  acta  ahall  be  presumed." 
The  book  of  proceedings,  purporting  to  be  signed 
by  **  A  B,  deputy  chairman,"  having  been  put  in, 
—Held,  that  this  was  evidence  not  only  that  it  was 
signed  by  A  B,  but  that  he  was  deputy  ohairman  at 
the  time  of  signing  it 

The  defendant,  on  purchasing  his  shares,  received 
s  blank  transfer,  which  he  immediately  forwarded 
to  the  secretary  of  the  company,  whereupon  his 
name  was  entered  on  the  register  as  a  proprietor  of 
the  shares  :-^Held,  that  the  defendant,  having  in- 
doced  the  company  to  consider  him  liable  to  a  call, 
sad  thereby  altered  Uieir  condition,  was  precluded 
from  objecting  that  the  tranafers  were  void,  on  the 
gronnd  of  their  having  been  made  in  blank. 

It  was  enacted  by  aection  1 50,  that  if  any  director 
should,  either  directly  or  indirectly,  be  eoncemed 
in  any  contract  with  the  company,  he  should  be 
therelnr  discharged  from  the  direction  :-~Held,  that 
thu  ciauso  applied  to  contracts  made  with  the 
eompany  in  performance  of  its  undertaking,  and 
did  not  affect  directors  by  reason  of  their  being 
members  of  the  bank  employed  by  the  company. 

The  115th  section  enacted,  that  the  directors 
should  have  power  irom  time  to  time  to  make  such 
calls  from  the  proprietors  of  shares  as  they  from 
time  to  time  should  find  necessary;  that  there 
should  be  an  interval  of  three  calendar  months  at 
the  leaat  between  each  successive  call;  and  that 
twenty >one  days'  notice  at  the  least  should  be  given 
of  every  such  call  by  advertisement  in  one  or  more 
pvovinoal  newspaper;  and  the  proprietors  of  shares 
were  required  to  pay  ^e  sums  of  money  subscribed 
for,  to  such  person,  at  such  time,  at  such  place,  and 
in  such  manner,  as  the  directors  of  the  said  com- 
pany should  from  time  to  time  direct  or  appoint 
On  the  Idth  of  March,  the  directors  passed  a  reso- 
lution, that  a  call  of  2/.  10«.  per  share  ikould  be 
made  on  the  30th  of  March,  to  be  paid  on  the  1st 
of  May.  llie  directors  passed  three  other  resolu- 
tions, by  which  they  stated,  that  other  calls  were  to 
be  paid  on  the  6th  of  August  1880,  let  of  January 
1840,  and  1st  of  May  1840.  None  of  the  resolu- 
tions stated  the  place  where,  nor  the  person  to 
whom,  payment  was  to  be  made ;  but  shortly  after 
the  passing  of  the  resolutions,  notices  were  inserted 
in  the  local  newspapers,  stating  the  time  and  place, 
and  the  person  to  whom  payment  of  the  calls  was 
to  be  made: — Held,  firat,  that  the  resolution  that 
calls  should  be  made  in  fbtnre  waa  not  invalid. 

Seeoadlv,  that  the  directors  might  fix  the  time, 
place,  and  msnner  of  payment  idfker  the  original 
reaolution  had  been  made,  and  by  a  distinct  act 

Digest,  1840—1845. 


A  transfer  of  shares  from  an  original  subecriber 
is  good,  although  the  seal  of  the  company  has  not 
been  fixed  to  the  register  of  proprietors,  puvsuant 
to  the  act  The  Sk^id^  j{tlUom-und$r~L^ne,  «md 
ManoheaUr  Railway  Campany  v.  Woodcock,  1 1  Law 
J.  Rep.  (n.8.)  Exch.  26 ;  7  M.  &  W.  574. 

In  an  aotion  for  a  call,  due  upon  shares  in  the 
Aylesbury  Railway  Company,  the  declamtion  stated, 
that  the  defendant,  before  the  ooromenoement  of  the 
suit,  to  wit,  on  the  6th  of  March  1838,  bemg  the 
proprietor  of  divers,  to  wit,  fifty  shsresin  the  under* 
taking,  was,  and  the  defendant,  before  and  at  the 
commencement  of  the  suit,  waa  and  still  is  indebted 
to  the  company  in  the  aum  of  250t,  for  a  call  of  6k 
upon  each  of  the  said  shares,  &c.,  whereby  and  by* 
reason  of  the  said  sum  of  250/.  being  and  renudning 
wholly  unpaid,  the  defendant  still  is  indebted  to  die 
plaintifis  in  the  same,  and  an  aotion  hath  accrued, 
tto.  Plea,  stating  that  the  defendaMt,before  the  9th 
of  April  1838,  when  the  said  call  was  payable,  had 
disposed  of  all  his  said  shares  to  one  C.  Thompson, 
and  had  transferred  them  to  him,  aocoiding  to  the 
provisions  of  the  aet  Upon  special  demurrer,-** 
Held,  that  the  plea  waa  bad,  as  an  argumentative 
denial  that  the  defendant  ever  was  indebted. 

Held,  also,  that  the  declaration  was  good  in  sub-* 
stance,  under  the  08th  section  of  the  Aylesbury 
Railway  Act,  6  Will.  4.  c.  xxxvii.  The  Ayletbuiy 
Railway  Company  v.  MoatU,  12  Law  J.  Rep.  (n.8.) 
Exch.  474. 

In  an  aotion  by  a  railwav  eompany  for  calls,  the 
deolaratioa  alleged,  that  ''the  defendant,  on  ftc, 
subscribed  for  a  large  sum  of  money,  to  wit,  for,'* 
&c.  By  the  3rd  section  of  their  act,  the  company 
were  empowered  to  raise  a  million  of  money ;  and 
by  the  195th  seotion,  it  appeared,  that  660,0001. 
had  been  subscribed  for  by  several  persons  under  a 
contract,  binding  themselves  and  their  heirs,  before 
the  passing  of  the  act  Upon  a  motion  to  airest 
the  judgment,  on  the  ground  that  the  declaration 
ought,  Uierefore,  to  have  alleged  a  subscription  by 
deed, — ^Held,  that  the  declaration  was  good  after 
verdict  And  aemble — ^that  it  would  have  been  good 
on  special  demuner. 

By  the  12l8t  section,  the  directors  were  empow-t 
ered  to  make  calls,  the  aggregate  amount  not  to 
exceed  lOOiL,  and  no  call  to  exceed  10/.  upon  each 
share ;  and  an  interval  of  three  calendar  months 
was  to  elapse  between  the  days  of  payment  of  each 
calL  The  same  section  provided,  that  twenty^one 
days'  notice  should  be  given  of  every  call  by  adver- 
tisement in  certain  newtpapers,  and  enacted,  tliat 
all  money  so  called  for  should  be  paid  to  such  per- 
sons, at  suoh  times  and  places  as  m  the  said  notice 
ahould  be  appointed. 

A  resolution  of  the  directors,  making  a  call,  stated 
the  period  wiAin  whieh  it  was  to  be  pitid,  but 
omitted  to  specify  any  place  where,  or  person  to 
whom,  the  payment  wae  to  be  made.  The  notice 
of  that  call  inserted  in  the  papers  specified  the  time 
and  place  of  payment,  and  the  person  who  was  to 
receive  the  money.  No  proof  of  the  notice  not 
being  the  act  of  the  directors  was  given  at  the  trial : 
— Held,  first,  that  the  publication  of  the  notice  must 
be  presumed  lo  have  been  die  aet  of  the  directors ; 
secondly,  that  the  call  waa  properly  made.  The  Great 
North  qjfBnglaad  Maihoay  Company  v.  Biddulph,  10 
Law  J.  Rep.  (n.s.)  Exch^  17 ;  7  M.  ft  W.  248. 

4  R 
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A  railway  act  enabled  proprietors  to  dispose  of 
their  shares,  subject  to  certain  rules,  and  required 
that  the  deed  of  sale  should  be  kept  by  the  com- 
pany, and  that  the  secretary  or  clerk  should  enter 
in  a  book  a  memorial  of  the  transfer.  An  entry  of 
a  transfer  appeared  in  the  book,  with  a  memorial 
dated  the  7th  of  April : — Held,  that  this  was  suffi- 
cient evidence  of  the  time  of  transfer,  so  as  to  make 
the  defendant  a  proprietor  from  that  date,  without 
any  evidence  to  shew  when  the  entry  was  in  fact 
made. 

In  an  action  for  two  calls,  it  appeared,  that 
twenty -one  days'  notice  of  them  was  required  by 
the  act ;  which  also  provided,  that  if  any  proprietor 
"for  the  time  being"  should  not  pay  his  rateable 
proportion,  he  should  also  pay  interest,  &c.  The 
act  also  provided,  that  upon  the  trial  of  an  action 
for  calls,  it  should  only  be  necessary  to  prove  that 
the  defendant  at  the  time  of  making  sucn  respec- 
tive calls  was  the  proprietor  of  a  share  in  the  under- 
taking. Notice  of  the  first  call  was  given  upon  the 
6th  of  March,  to  be  payable  on  the  9th  of  April ; 
of  the  second,  on  the  23rd  of  June,  to  be  payable  on 
the  28th  of  July : — Held,  that  the  defendant,  having 
become  a  proprietor  on  the  7th  of  April,  was  liable 
only  to  the  second  calL  The  Birmingham  and  Ayle9- 
Imry  Railway  Company  v.  Thompam,  10  Law  J.  Rep. 
(w.8.)  aB.  124. 

Debt  for  calls  under  a  railway  act  Plea,  '*  that 
this  Court  ought  not  to  have  further  cognizance,*' 
&c,  disclosing  a  clause  in  the  act,  by  which  it  is 
provided,  that  in  case  of  default  made  in  payment 
of  calls,  **  it  shall  be  lawful  for  the  company  to  sue 
for  and  recover  the  same  in  any  of  her  Miyesty's 
courts  of  record  in  Dublin;  and  that  the  defendant 
was  liable  to  be  sued,  on  the  causes  of  action  in  the 
declaration  mentioned,  in  her  Mtgesty's  courts  of 
record  in  Dublin,  and  not  otherwise  or  elsewhere. 
Demurrer : — Held,  that  although  in  form  a  plea  in 
abatement,  this  plea  disclosed  matter  in  bar  to  the 
action :  and  that,  consequently,  an  objection  might 
be  sustained  on  this  demurrer  to  the  declaration,  as 
not  being  good  at  common  law;  the  plaintiffs  not 
having  followed  the  course  of  proceeding  pointed 
out  by  this  act  The  Dun^alk  Western  Railway  Com- 
poMy  V.  Tapster,  10  Law  J.  Rep.  (n.s.)  Q.B.  186. 

The  Bnghton  Railway  Act,  1  Vict  c.  czix.  s. 
140,  requires  the  company  to  enter  the  names  and 
additions  of  the  shareholders  in  a  book,  under  the 
seal  of  the  company ;  and,  by  section  142,  requires 
that  they  shall  in  a  proper  book,  to  be  provided  by 
the  company,  enter  the  nsmes  and  places  of  abode 
of  the  shareholders.  Section  148.  enacts,  that  in  an 
action  for  caUs„  it  shall  only  be  necessary  to  prove 
that  the  defendant  was  a  proprietor  of  the  shares, 
and  had  notice  of  the  calls,  and  that  the  production 
of  the  books  above  referred  to  shall  be  primd  facie 
evidence  of  the  defendant  being  such  proprietor. 
Section  155,  gives  a  form  for  the  transfer  of  shares, 
and  directs  uiat  the  company  shall  enter  in  some 
book  to  be  kept  for  that  purpose  a  memorial  of 
such  transfer,  and  indorse  the  entry  of  such  memo- 
rial on  the  deed  of  transfer;  and  that  until  such 
memorial  is  made,  the  seller  shall  remain  liable  for 
calls.  In  an  action  against  a  shareholder  for  calls : — 
Held,  first)  that  it  was  not  necessary  that  the  reso- 
lution for  making  such  calls  should  specify  either 
time. or  place  of  payment 


Held,  secondly,  that  the  piDdnctum  <if  th*  ankd 
register  of  shareholders  containing  tiie  defeodant'i 
name  as  proprietor  of  the  shares  in  qnestion,  wss 
not  sufficient  primd  facie  evidence  of  tne  defeadsBt 
being  proprietor  of  such  shares. 

Held,  thirdly,  that  a  deed  of  transfer  of  certain 
shares  to  the  defendant,  which  had  been  execnt^ 
by  the  vendor  to  one  James  Howell,  as  pnrchaaei^ 
and  upon  which  transfer  the  consideration  was  pati, 
and  which  was  afterwards  altered  by  having  tke 
name  of  James  Howell  struck  out,  and  the  nsjoe  qf 
the  defendant  inserted,  and  in  lliat  atate  re-exe- 
cuted by  the  vendor  without  being  re-stamped|  wai 
void. 

Held,  lastly,  that  it  waa  no  oljectiofi  to  a  deed  of 
transfer  of  shares  that  there  waa  no  pcoof  of.ai^ 
entry  of  a  memorial  pursuant  to  section  15^.  tht 
London  and  Brighton  Railway  Conpeutp  r.  Fautlei^ 
10  Law  J.  Rep.  (m.&)  CJ?.  133;  2  H.  St  G.  fiTIf 
3  Sc  (h.8.)  68. 

The  Eastern  Counties  Railway  Act  previ^ 
^  that  if  any  proprietor  of  shares  neglected  or  ip^ 
fused  to  pay  his  calls,  for  a  certaia  time  afier  thqf 
became  due,  the  amount  might  be  sued  £or  in  so 
action  of  debt ;  or  the  directors  might  dedaje  ii$ 
shares  to  be  forfeited ;  provided,  that  no  wAfvaSa^ 
should  be  taken  of  the  declaration  of  focf«tm 
until  it  should  have  been  confirmed  at  a  general  or 
special  general  meeting  oi  the  company^  to  be  keU 
three  calendar  months  at  least  from  the  day  on  wkin 
such  notice  of  forfeiture  should  have  been  giveiv* 
To  actions  of  debt  for  the  .  amount  of  paUa,  tie 
defendants  pleaded  (among  other  pleas),  that  lidoR 
the  calls  were  made,  the  directors  deeUiedthe  dif  m 
in  question  to  be  forfdted,  but  cUd  not  go  on  to  ofi 
that  the  forfeiture  had  been  confirmed  by  the  cOBr 
pany.  The  Court  refused  to  rescind  the  otiai 
a  Judge,  allowing  these  pleas,  and  to  acrike  ont  l^ 
pleas  as  frivolous,  and  pleaded  for  delay.  Af 
Eaeiem  Couniim  Railway  Comgany  y.  Cooper,  $iA 
Same  v,  PaircUmgh,  10  Law  J.  Rep.  (n^)  Q.B^.3. 

The  1 59th  section  of  a  railway  act,  7  WHLA 
c  xxL  enacted,  that  the  proceedings  of  tb^  cvi^ftaf^ 
meetings  should  be  entered  in  a  book,  and  be  fffM^ 
by  the  chairman  of  such  meeting,  cuad  lif^A  W 
read  in  evidence,  without  proo^  anKV^git,  nffier 
things,  of  the  signature. of  such  cluurm4%.  aB 
of  which  last-mentioned  acts  shall  be  pxeap8ic$? 
The  book  of  proceedings,  purporting  .|o  t»  9gOKA 
by  "A  B,  deputy  chairman,'*  baving  Keen  pat£ 
— Held,  that  this  waa  evidence  not  only  thai  it  ini 
signed  by  A  B,  but  that  he  was  depul^  chaiopilM^ 
the  time  of  signing  it  ,  .   ' 

The  defendant,  on  purchasing  his  shaiesarecorfd 
a  blank  transfer,  which  he  immediately  fomaflrp 
to  the  secretafy  of  the  company,  whereupgabiinaM 
was  entered  on  the  register  as  a  propnetpcof.^ 
shares: — Held,  that  the  defendant, having ii|dBfiai 
the  company  to  consider  him  liable  to  a  calU  w^ 
thereby  altered  their  condition,  was  precluded  noas 
objecting  that  the  transfers  were  voic^on  the^nmad 
of  their  haying  been  made  in  blank. 

It  was  enacted  by  section  150,  that  if  any  director 
should,  either  direotiy  or  indirectly,  be  conceracd 
in  any  contract  with  the  company,  be  should  be 
thereby  discharged  from  the  direction : — Held>  that 
this  clause  applied  to  contract^  made  with  the  com- 
pany in  performance  of  its  undertaking,,  and^d  S0t 
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aDfect  tihosd  directors  wlio  were  also  members  of  the 
bank  employed  fay  the  company. 

The  115ui  section  enacted,  that  the  directors 
sbiorold  haTB  power  fh>m  time  to  time  to  make  such 
calls  from  the  proprietors  of  shares  as  they  from 
fhne  to  time  should  find  necessary;  that  there 
should  be  an  interval  of  three  calendar  months  at 
the  least  between  each  snccessive  call;  and  that 
twenty-one  days'  notice  at  the  least  should  be  given 
of  every  such  call  by  advertisement  in  one  or  more 
provincial  newspaper ;  and  the  proprietors  of  shares 
were  required  to  pay  the  sums  of  money  subscribed 
ibr,  to  such  person,  at  such  time,  at  such  place,  and 
in  such  manner,  as  the  directors  of  the  said  com- 
pany should  from  time  to  time  direct  or  appoint 
On  the  13th  of  March,  the  directors  passed  a  reso- 
InCioo,  that  a  call  of  2/.  10«.  per  share  should  be 
made  on  the  3(H}i  of  March,  to  be  paid  on  the  1st  of 
May.  The  directors  passed  three  other  resolutions, 
\fj  which  they  stated,  that  other  calls  were  to  be 
|Sdd  on  the  6th  of  August  183d,  Ist  of  January 
1840,  and  Ist  of  May  1840.  Kone  of  the  resolu- 
fioDs  stated  the  place  where,  nor  the  person  to  whom, 
payment  was  to  be  made;  but  shortly  after  the 
pasnng  of  the  resolutions,  notices  were  inserted  in 
the  local  newspapers,  stating  the  time  and  place, 
and  the  persons  to  whom  payment  of  the  calls  was 
to  be  made :— Held,  first,  that  the  resolution  that 
calls  should  be  made  in  future  was  not  invalid. 

'  Secondly,  that  the  directors  might  fix  the  time, 
place,  and  manner  of  payment  aftier  the  original 
resolutions  had  been  made,  and  by  a  distinct 
act 

A  transfer  of  diares  from  an  original  subscriber 
ik  good,  although  the  seal  of  the  company  has  not 
been  fixed  to  3ie  register  of  proprietors  pursuant 
to  the  act  The  Sh^fieldy  Ashtoa-imder-Ltfne,  and 
Uanehetter  Railway  Company  v.  Woodcock,  10  Law 
J.  Rep.  (ir.s.)  Exch.  492 ;  7  M.  &  W.  574. 

The  Aylesbury  Railway  Act,  6  Will.  4.  c.  xxxvtt. 
s;'^96,  gives  a  right  of  action  for  the  calls  due  upon 
^ares,  against  "the  owner  for  the  time  being :" — 
Held,  that  ttteae  words  do  not  refer  to  a  narty  (other 
than  an  orighial  subscriber)  who  was  the  owner  of 
shares  at  the  time  the  call  was  made,  but  who  had 
.transferred  his  shares,  and  had  the  memorial  of  the 
tianaibr  entered  according  to  the  provisions  of  the 
act,  before  the  day  upon  which  the  call  was  made 
|»yable: — Held,  further,  that  no  action  could  be 
maintained  against  him  for  such  calls.  Tk^  Aytet' 
hury  Railway  Company  V.  Mount,  1 1  Law  J.  Rep. 
(KA)  C.P.  208;  4  M.  &  G.  651. 

A  railway  act,  in  addition  to  the  usual  general 
clause,  giving  a  short  form  of  declaration  in  an 
action  for  ealls  against  proprietors  of  shares  for  the 
ttme  being,  enacted,  sect.  129,  diat  the  parties  who 
had  subscribed,  or  should  thereafter  subscribe  to 
iht  undertaking,  should  pay  such  sums  as  should 
firom  time  to  time  be  called  for ;  and  that  in  case  of 
default  it  should  be  Tawfhl  for  the  company  to  sue 
ibr  and  recover  the  same  in  any  court  of  law  or 
equity.  The  defendant  had  subscribed  the  parlia- 
mentary contract,  but  was  not  registered  as  a  pro- 
prietor in  the  share  register  book  or  otherwise.  By 
various  tesolutlons  of  the  directors,  calls  were  ftova. 
time  to  time  made  on  the  proprietors  of  the  com- 
pany:— Held,  that  the  defendant  was  liable  to  a 
special  action  against  him  as  a  subscriber  under 


sect  129.  for  such  calls,  there  being  no  distinction 
between  subscribers  and  proprietors. 

Semhle,  also,  that  he  might  for  the  same  reason 
have  been  sued  under  the  general  clause  as  a  pro- 
prietor. 

The  168th  section  enacted,  that  all  orders,  8^c.  of 
meetings  of  the  company  should  be  entered  in  some 
book  to  be  kept  for  that  purpose,  and  should  be 
signed  by  the  cnairman  of  such  respective  meetings, 
and  when  so  entered  and  signed  should  be  allowed 
to  be  xeeA  in  evidence,  &c.  The  resolutions  for 
making  the  calls  were  not  signed  at  the  meetings 
at  which  they  were  passed,  but  were  at  the  subse- 
quent meeting  signed,  "  Confirmed  A  B,"  A  B 
being  the  chairman  of  the  previous  meeting: — 
Held,  sufficient  within  the  act  The  West  London 
Railway  Company  v.  Bernard,  13  Law  J,  Rep. 
(K.s.)  aB.  68;  3  aB.  873. . 

(C)  Shabss,  CovTiu.cTa  and  Claims  for. 

[See  (B)  Calls.] 

Contracts  for  the  sale  of  railway  shares  are  not 
within  the  statute  7  Geo.  2.  c.  8.  "  Hewitt  v.  Price, 
11  Law  J.  Rep.  (n.s.)  C.P.  292;  4  M.  &  G.  355. 

B  having  entered  into  a  contract  with  A,  to  pur- 
chase of  him  certain  railway  shares,  which  were 
about  to  be  created,  writes  a  letter,  saying,  that  in 
consequence  of  some  alleged  misrepresentation,  he 
shall  consider  the  sale  null  and  void.  A  denies 
the  misrepresentation,  and  insists  on  the  perform- 
ance of  the  contract ;  and  after  the  shares  are  cre- 
ated, on  the  24th  of  August,  sends  notice  to  B  of 
tiieir  being  ready  to  be  assigned  to  him.  B,  on  that 
day,  writes  that  he  shall  consider  the  sale  null  and 
void,  on  the  ground  of  misrepresentation.  The 
shares  are,  on  the  20th  of  October  following,  for- 
mally tendered  to  B,  the  price  having  fallen  in  the 
mean  time,  and  B  refUses  to  accept  them.  In  an 
action  for  non-performance  of  the  contract, — Held, 
that  it  was  properly  left  to  the  Jury  to  say  whether 
the  repudiation  of  the  shares  on  the  24th  of  August 
was  sufficiently  distinct  and  final ;  and  that  they 
were  right  in  giving  as  damages  the  difierence  be- 
tween the  contract  price  and  the  price  which  the 
shares  fetched  in  the  market  on  the  20th  of  October. 
Earned  v.  Hamilton,  10  Law  J.  Rep.  (m.s.)  C.P.  287. 

A  parol  agreement  for  the  sale  of  a  certain  num- 
ber of  shares  is  binding,  for  they  are  neither  an 
Interest  in  or  concerning  lands  within  the  4th 
section  of  the  Statute  of  Frauds,  nor  goods,  wares, 
or  merchandises  within  the  17th  section.  Dunct^t 
▼.  Albrecht,  12  Sim.  189. 

The  defendants  being  empowered,  by  act  of  par- 
liament, to  raise  70,00021,  by  new  shares,  passed 
several  resolutions,  the  second  being,  that  every 
registered  proprietor  of  shares,  and  also  any  holder 
of  any  scrip  receipts,  who  should  have  delivered  up 
the  same  on  or  before  the  10th  ot  August  to  be  duly 
registered,  should  have  Ae  option  of  subscrihing 
for  one  of  such  new  shares  for  every  five  shares 
which  every  such  proprietor  should  tJien,  or  which 
every  such  scripholder  might,  on  the  bM  10th  of 
August,  have  registered  in  their  respective  names. 
The  fourth  resolution  was,  that  the  shares  not  sub- 
scribed for  under  the  above  resolution,  ohould  be 
allotted  to  those  proprietors  who  might  on  or  before 
the  10th  of  August  apply  for  any  snch  shares,  pro 
ratd,  according  to  the  number  of  shares  applied  for 
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by  each  proprietor.  The  plaindf^  who  was  «  regis- 
tered shareholder  of  400  shares,  was  residing  at 
Naples  when  these  resolutions  were  passed,  and  did 
not  hear  of  them  till  alter  the  10th  of  August ;  and 
when  he  appHed  the  shares  had  been  allotted  under 
the  fourth  resolution.  He  therefore  flled  this  bill 
for  eighty  shares: — Held,  upon  demnnrer,  that  the 
plaintiff  had  no  claim  for  shares;  that  the  aeoond 
resolution  applied  to  registered  shareholden  as  well 
as  holders  of  scrip ;  and  tiiat  the  fourth  resoUttien 
proTided  for  the  allotment  of  those  sharft  that  were 
not  subsoribed  for  under  the  second  resolution. 
Pearson  y.  the  London  and  Cropdon  Rmikmy  Compttnif, 
14  Law  J.  Rop.  (v.8.)  Ch.  412. 

(X>)  Precept  to  the  Sbjbrifv. 

A  railway  act  directed,  that  in  certain  cases  the 
railway  company  should  issue  a  precept  to  the 
sheriff  to  summon  a  jury  to  assess  damages,  and 
that  the  verdict  and  judgment  thereon  should  be 
"  final  and  conclusive."  A  judgment  hsving  been 
entered  up  under  this  act,  the  Court  refused  to 
grant  a  mandamus  to  the  company,  to  issue  another 
precept,  though  the  under-sheriff  had  excluded 
from  the  jnty  one  ground  of  damages,  and  the  jury 
had  also  found  a  rerdtct  against  the  evidenoe. 
Itegima  v.  the  Eattem  Counties  RaUwrny,  12  Law  J. 
Aep.  (M.S.)  aB.  271 ;  2  aB.  578. 

(£)   iNaUISlTION. 

A  railway  act  enacted,  that  in  cases  of  neglect  or 
refusal  by  owners  of  lands,  or  non-agreement,  &e. 
by  them  to  sell  them  to  the  railway  company,  or  in 
any  other  case  where  agreement  could  not  be  made, 
the  company  might  issue  their  warrant  to  the  sheriff, 
to  summon  a  jury  and  assess  the  value  of  the 
lands.  It  was  also  provided,  that  the  company 
might  make  their  railway  through  certain  lands 
omitted  in  the  act  or  schedule,  if  two  Justices  should 
certify  that  such  omission  proceeded  firom  mistake. 
The  plaintiff  not  having  agreed  for  the  sale  of  his 
land  to  the  company,  the  latter  issued  their  warrant 
to  the  sheriff,  which,  after  stating  that  it  was  issued 
pursuant  to  the  act,  directed  the  sheriff  to  empannel 
a  jury  to  assess  the  sum  to  be  paid  to  the  plaintiff 
for  the  land  which  was  about  to  be  purchased  by 
the  company  under  the  authority  of  the  act  The 
inquisition  stated,  that  pursuant  to  the  act  of  par- 
liament, the  jury  gave  their  verdict  for  the  sum  of 
17,000/.  to  be  paid  bv  the  company  for  the  purchase 
of  the  land  in  question ;  whereupon  the  sherifi^  in 
pursuance  of  the  said  act,  did  give  judgment  for  the 
sum  so  assessed.  The  premises  in  question  having 
been  omitted  in  the  act  of  parliament  and  schedule 
thereto,  two  Justices  issued  their  oeitificate,  which 
stated,  that  in  pursuance  of  the  act,  they  certified 
that  the  premises  in  question  had  been,  by  mistake, 
omitted  in  the  schedule  to  the  act,  and  that  they 
were  required  for  the  purposes  of  the  railway. 
Held,  first,  that  the  warrant  and  inquisition  were 
not  void,  on  the  ground  of  want  of  jurisdiction  in 
the  sheri^  it  being  a  necessary  inferenoe  from  the  , 
prooeeding,  and  from  the  warrant  and  inquisition 
taken  together,  that  an  agreement  for  the  purchase 
oould  not  otherwise  be  made. 

Secondly,  that  the  certificate  of  Justices  need  not 
appear  on  the  face  of  the  inquisition. 

Thirdly,  that  the  certificate  was  not  void,  for 


omitting  to  state  that  a  dispute  existed  Lctwcea  the 
parties ;  the  certificate  itself  being  evidence  of  tbe 
exis^ettoe  of  sueh  dispute. 

The  premises  taken  by  the  eompany  were  onitted 
in  the  schedule  to  tbe  act,  and  were  deeeribed  in  tfie 
schedule  to  the  certificate  of  Justiees  as  a  "  boose, 
cottage,  two  cellars,  and  a  sehooP' : — Held,  that  a 
"  yard  and  garden*'  annexed  to  the  premises,  and 
which  had  been  taken  together  with  them  by  the 
company,  being  found  by  the  jtiry  to  be  Incliided 
vnder  the  description  of  the  "house,"  passed  to  the 
company  under  that  description.  TaylMr  v.  dnsssa, 
11  Law  J.  B«p.  (MS.)  Exch.  447;  2  G.  ft  D.  546. 

(F)  PEOcsas,  Seevicx  of  on  Compaitt. 

.  An  act  for  making  a  railway  ttom  Dubfin  to 
Drogheda  enacted,  that  service  of  a  writ  upon  a 
seoretary  of  the  company,  or  at  the  company's  office^ 
or  by  delivering  it  to  some  inmate  at  such  office^  or 
at  tbe  abode  of  the  seoretanr,  or  in  case  the  same 
respectively  should  not  be  round  or  known,  then 
servioe  on  any  other  agent  of  the  company  or  oa 
any  one  director  of  the  said  company,  skovldbe 
deemed  good  service.  The  company  bad  an  t>flfee 
in  Dublin : — Held,  that  a  writ  of  summons  againat 
the  company  ought  to  be  served  in  Ireland,  aad 
that  service  of  an  English  writ  of  summotts  upon  a 
director  in  London  was  bad,  and  the  Conrt  set  aside 
a  judgment  founded  thereon.  Bmau  t.  the  DmUm 
and  Drogheda  Railwaff  Campamf,  14  Law  J.  Rep. 
(N.i.)  Exob.  245. 

(O)  MOMEY  IK  Coujix. 

A  sDiall  snm  of  money  in  Canrt  tmder  a  ndlway 
act,  to  be  laid  out  In  lands,  to  be  settled  to  tbe  like 
uses  ordered  to  be  applied  in  new  ereetiona.  Ex 
parte  Shaw  re  Manehesier  aad  Sh^ffieid  Haifcioy  CVss- 
pmy,  10  Law  J.  Rep.  (h.s.)  Ex.  Eq.  92 ;  4  Y.  ftC. 
606, 

Where  money  is  in  Court  under  a  raihray  act, 
previous  to  being  laid  out  in  lands  tobe  eeMed  "'to 
the  like  uses,"  the  Court  will  lend  its  aid  to  sa 
advantageous  purchase  beyond  tbe  amount  of  the 
money  m  court,  and  will  direct  tbe  extra  costs  to 
be  paid  out  of  the  money  in  court.  Ex  porta  Mem* 
ten  re  the  Maneheeter  and  Birmingham  Ratheof ' 
jMMy,  4  Y.  ft  C.  518. 


RAPE. 


(A)  What  AMOUKTS  TO  Rapb. 

(B)  IwDicmsMT. 

(C)  EVIDUIOE  AWD  P&ACTIOB. 


(A)  What  amovvts  to  Raps* 

Penetration,  short  of  mptttrfaig  the 
suflicient  to  constitute  the  crime  of  tape. 
V.  Hughes,  2  M.  C.C.  190 ;  9  Car.  ft  P.  752. 

If,  in  a  case  of  rape,  the  jury  are  satisfiad 
nao-rssistance  on  the  part  of  tbo  pTOseeuXiix 
ceeded   merely  from  her  being  «varpow«nd 
actual  fbree,  or  from  hat  not  beiqg  able  frsu  m 
of  strsngch  to  resist  any  longer,  or  that  Inm 
number  of  persans  attacking  her  she  eonsMered 
sistanoe  dangerous  and-absidBtely  oaeless,  the 
ought  to  convict  tbe  prisoner  of  tiie 
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bot  if  U&ey  think  from  the  whole  of  the  ciTOum- 
stances,  that  although  when  the  prosecutrix  was 
fint  laid  hold  of  it  was  against  her  will,  yet  that 
•he  did  not  resist  afterwards,  hecause  she  in  some 
degree  consented  to  what  was  afterwards  done  to 
her,  thev  ought  to  acquit  the  prisoner  of  the 
capital  cnarge,  and  convict  him  of  an  assault  only. 
BsguM  y.JUatt,  9  Car.  &  P.  748. 

lU  on  the  trial  of  an  indictment  for  carnally 
knowing  and  abusing  a  female  child  under  the  age 
of  ten  years,  the  jury  are  satisfied  that  at  any  time 
any  part  of  the  Tirile  member  of  the  prisoner  was 
within  the  labia  of  the  pudendum  of  the  child,  no 
matter  how  little,  this  is  sufficient  to  constitute  a 
penetration,  and  the  jury  ought  to  convict  the  pri- 
coner  of  the  complete  offence.  Btgina  v.  Imus,  1 
Car.  St  K.  393. 

On  an  indictment  fer  an  assault  with  intent  to 
commit  a  rape,  the  prosecutrix  stated  that  the  de- 
fendant, her  niedical  man,  being  in  her  bedroom, 
directed  her  to  lean  forward  on  a  bed  that  he  might 
apply  an  injection  j  she  did  so,  and  the  injection 
haring  been  applied,  she  found  the  defendant  was 
proceeding  to  have  a  criminal  connexion  with  her, 
upon  which  she  instantly  raised  herself  up,  and 
ran  out  of  the  room.  She  stated  that  the  defendant 
had  penetrated  her  person  "a  little:" — Held,  that 
if  it  had  appeared  that  the  defendant  had  intended 
to  have  had  a  criminal  connexion  with  the  prosecu- 
trix by  forces  the  complete  offence  of  rape  would 
upon  Uiis  evidence  have  been  proved,  but  that  the 
thus  getting  possession  of  the  person  of  the  woman 
by  surprise  was  not  an  assault  with  intent  to  commit 
a  rape,  but  was  an  assault.  Eegma  v.  Aonton,  1 
Car.  &  K.  415. 

On  a  trial  for  a  rape,  it  was  proved  that  the 
prisoner  made  the  prosecutrix  quite  drunk,  and 
that  when  she  was  in  a  state  of  insensibili^  the 
prisoner  took  advantage  of  it  and  violated  her.  The 
jury  convicted  the  prisoner,  and  found  that  the 
prisoner  gave  her  liquor  for  the  purpose  of  exciting 
her,  and  not  with  the  intention  of  rendering  her 
insensible  and  then  having  sexual  intercourse  with 
her.  The  fifteen  Judges  held  that  the  prisoner  was 
praperly  convicted  of  rape.  Regina  v.  Ckmplim,  1 
Car.  &  K.  746. 

(B)  iNDICnCENT. 

An  indictment  for  mpe  need  not  contain  an  ex- 
press allegaUon  of  an  "  assault."  Regima  v.  AUen, 
2  M.  C.C.  179. 

An  indietmeot  is  good  which  chifrgee  that  A 
emnmitted  a  rape,  and  that  h  was  present  aiding 
and  assisting  him  in  the  oemmissico  of  the  felony. 
In  such  a  case  the  party  may  be  charged  either  as 
he  was  in  law,  a  principal  in  the  first  degree,  or  as 
•he  was  in  (act,  a  principal  in  the  second  degree. 
JSg^MS  V.  C^trithmm,  Car.  &  M.  187. 

(C)  EVIDSNCK  AKD  PRACTIC£. 

On  an  indictment  for  carnally  knowing  and 
alni^pg  a  girl  under  tsa  years,  the  prisoner  auty 
he  acqoitt^  of  the  fehmy,  and  eonvioted  of  an 
aattult    ilig<9MT.Fealilrf«,2M.  &R.460. 

On  an  indictment  for  attempting  to  carnally 
kiMW  and  abuse  a  girl  under  ten  years  of  sge,  widi 
a  count  for  a  conunon  assault,  the  attempt  was 
proved,  but  it  could  not  be  shewn  tfait  the  ohild 


was  under  ten  years  of  age;  and  it  also  appeared 
that  no  violence  was  used  by  the  prisoner,  and  no 
actual  resistance  made  by  the  girl: — Held,  that 
although  coruent  on  the  part  of  the  girl  would  put 
an  end  to  the  charge  of  assault,  yet  that  there  was  a 
great  difference  between  consent  and  snbmitnim ;  and 
that  although  in  the  ease  of  an  adult  submitting 
quietly  to  an  outrage  of  this  kind  would  go  far  to 
ufove  consent,  yet  Uiat  in  the  case  of  a  ohild,  the 
jury  should  consider  whether  the  submission  of  the 
ohild  was  voluntary  on  her  part,  or  was  the  result 
of  fear,  under  the  circumstances  in  which  she  was 
placed.    Regina  v.  Da^,  9  Car.  Ac  P.  722. 

If,  on  the  trial  of  an  indictment  for  a  misde- 
meanour, in  carnally  knowing  and  abusing  a  girl 
between  the  ages  of  ten  and  twelve,  it  appears  that 
the  defendant  effected  his  purpose  by  forcei  and 
against  the  girl's  will,  this  is  no  grmnd  of  acquittal. 
Regina  v.  Neak,  1  Car.  &  K.  591. 

On  a  trial  for  rape,  the  prosecutrix  having  on 
cross-examination  denied  that  she  had  had  con- 
nexion with  other  men  than  the  prisoner,  those 
men  may  be  called  to  contradict  her.  Regina  v. 
Robintt  2  M.  &  R.  612. 

In  a  case  of  rape,  a  person  to  whom  the  prose- 
cutrix made  a  oomplamt  very  recently  after  the 
oflfance,  as  she  was  on  her  way  home,  may  be  asked 
whether  she  named  '*  a  person"  as  having  committed 
the  ofifence,  but  not  whoee  name  she  mentioned. 
Regina  v.  Otftoms,  Car.  &  M.  622. 


RATK 


(A)  Chvrcb  Rate. 
(a)  VoHdityrf. 

\h)  Periont  and  Property  rateable, 
[c)  Recovery  of. 

d)  Jurisdiction  of  Eccletiastical  Courts. 
,e)  Monition  to  make, 

(B)  County  Rats. 
(C^  Highway  Ratb. 

(a)  Rateability. 
(6)  AllowoMe  qf. 
(c)  Demand  qf. 

(a)  Surveyor  a  competent  Witness  in  Re- 
plevin. 

(D)  Poor  Rate. 

(a)  Persons  and  Property  reUeabk. 

(b)  Recovery  qf, 

(e)  MisappUcaHon  rf, 

(£)  SawBBs  Ratb. 

(F)  LI9BTINO    AND    WaTCHXMO     RaTB  • 

Publication. 

(G)  DiBT&BBS  FOB  RATEB. 


Land  and  buildings  ooenpied  by  scientiiisor  Hte- 
rary  societies  exempted  uom  county,  borough, 
parochial,  and  other  local  rates,  by  6  &  7  Vict 
c.  36 ;  21  Law  J.  Stat  78. 

The  3  &  4  Vict  c  89.  continued  until  tin  lit  of 
Ootober  1844,  by  6  fr  7  Viot.  c.48;  21-  Law  J. 
Stat  94. 

The  3  fir  4  Vict  c.  89.  continned  in  force  until 
the  1st  of  October  1846,  by  8  &  9  Vict  c  79 ;  23 
Law  J.  Sut  268. 

Provisions  made  for  the  better  collecting  bdroogh 
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and  watch  ratea^fl  ft 9  Viet  e.  1 10 ;  23  Law  J.  Stat 
463. 

(A)  Chvbch  Ra.tb. 
(a)  FaiidUyrf: 

By  the  local  acts,  41  Geo.  8.  c  cxzxx.  s.  8T>  and  48 
Oeo.  8.  c  exzzix.  m.  25.  and  26,  the  commiBBionenof 
pavements  are  authorized  to  levy  and  aaaess  one  or 
mbre  rate  or  rates  for  the  purpose  of  repairing*, 
cleansing,  lighting,  and  watching  the  streets  and 
sqnares  within  certain  districts,  upon  every  person 
itihahiUng  and  occupying  any  house,  shop,  ware- 
house, &C.,  in  any  of  such  streets  and  squares,  such 
rate  not  exceeding,  in  any  one  year,  it,  6d,  in  the 
pound  on  the  yearly  rental ;  and  also  one  or  more 
rate  or  rates  for  the  purpose  of  inclosing  and  emhel- 
Kshing  the  centres  and  areas  of  the  squares  in  such 
districts,  upon  the  houses  and  huildings  to  he 
erected  and  huilt  to  encompass  the  said  squares, 
such  rate  not  exceeding,  in  any  one  year,  the  sum 
of  U,  on  such  yearly  rental.  Nei&er  of  these  acts 
contains  any  provision  for  the  purpose  of  rating 
parish  churches.  By  57  Geo.  3.  c.  xxix.  s.  30,  the 
commissioners  are  empowered  to  include  in  any  rate 
an  assessment  for  paving  and  repairing  the  streets 
within  such  districts  either  separately  or  jointly  with 
any  other  ohjects  and  purposes,  and  from  time  to 
time  to  rate  and  assess  any  cathedral,  collegiate  or 
other  church  and  churches,  &c.  within  such  district. 
The  commissioners,  under  the  above  acts  of  parlia^ 
menl^  in  a  rate  made  by  them,  "for  the  purposes  of 
Ae  said  acts/'  rated  and  assessed  the  parish  church 
of  St  Pancras,  as  well  as  the  houses  and  other 
btdldings  in  the  district  upon  which  the  rate  was 
made: — Held,  that  as  there  were  some  purposes  in 
Ae  said  acts  for  which  the  church  was  not  rateable, 
the  rate  being  a  joint  rate  for  various  purposes,  in 
i^pect  of  some  of  which  purposes  some  of  the  pro- 
perty inchided  in  the  rate  was  not  rateable,  the  rate 
was  altogether  bad. 

SembU,  also,  that  the  rate  was  had,  by  reason  of 
its  being  ante-dated  i  and  also  by  reason  of  its  being 
made  for  a  period  antecedent  to  the  date.  Douglat 
y.  Chalk,  U  Law  J.  B«p.  (n.8.)  C.P.  113;  8  M.  &  O. 
485 :  4  Sc.  (s.s.)  250. 

The  paridi  church  of  Braintree  being  very  much 
out  of  repair,  a  monition  issued  ftom  the  Consistorial 
Court  of  London,  commanding  the  churchwardens 
to  summon  a  vestry  for  a  specified  day  and  hour, 
and  ordering  the  parishioners  then  to  attend  and 
make  a  church-rate.  A  vestry  having  been  con- 
vened, a  survey  and  estimate  of  the  recurs  and  the 
expenses  was  produced,  and  no  objection  made  to 
eimer.  A  rate  havmg  been  proposed  and  seconded, 
an  amendment  (in  e^t)  "  that  no  rate  be  granted" 
was  moved  and  seconded,  and,  on  a  shew  of  hands, 
was  carried.  The  majority  of  the  parishioners  who 
had  nesatived  the  granting  a  rate  having  quitted 
Ae  ve^y,  the  chnTchwardens  and  minority  con- 
tiuued  to  remain  in  vestry,  and  re-proposed  and  car- 
ried the  necessary  rate:— Held,  l^  the  Dean  of  the 
Arches,  Reversing  the  decision  of  the  Chancellor  of 
London,  that  such  rate  was  a  legal  and  valid  church- 
rate.     Vtley  V.  GotUngf  8  Curt  258. 

A  church-rate  to  raise  400f..  a  part  of  which, 
amounting  to  2507.,  was  intended  to  pay  debts  in- 
curred in  the  previous   year,  by  reason  of  the 


paiishloners  having  refused  a  rate,  pronouneed 
against,  witii  coats.    EUU  v.  (rr^Sa,  2  Curt  673. 

Objections  to  a  church-rate: — Ist,  that  a  sole 
churchwarden  was  not  duly  elected ;  2nd,  that  \rf 
reason  of  such  undue  election,  a  notice  signed  by 
the  churchwarden,  calling  the  vestry  for  making 
the  rate,  was  an  invalid  notice ;  3rd,  that  a  church- 
rate  was  excessive :  were  overruled. 

A  church-rate  is  not  excessive,  if  made  for  de- 
fhiving  the  expenses  of  snd  for  the  current  year, 
although  such  expenses  may  have  been  inenrred 
before  making  the  rate. 

Sewtbk — Notice  of  a  vestry-meeting,  for  making  a 
church*rate,  may  be  given  1^  a  private  pariahioiicr. 
Butt  V.  Fellawes,  3  Curt  680. 

An  allegation  rejected,  pleading  in  objection  to  a 
ohurch-rate  that  the  rate  should  have  been  made 
by  certain  trustees,  under  a  local  act,  30  Geo.  1 
c.  Ixxi.,  and  not  by  the  churchwardens  of  the  parisli 
(St  Sohn%  Hacknev);  that  the  rate  ought  to  hare 
extended  over  the  whole  ancient  parish  of  Hackney, 
and  not  to  be  confined  to  the  district  parish  or  St 
John's,  Haekney,  (construction  of  Church-boSldiiy 
Acts);  that  the  churchwardens  were  not  duly  elected, 
no  notice  having  been  given  in  the  original  parish. 
yartff  V.  Nunn,  2  Curt  877. 

In  a  suit  for  church-rate : — Objection,  Ist,  ilat  the 
proceeding  was  for  six  rates  at  me  same  time,  ote^ 
ruled ;  2nd,  that  the  rates  were  made  by  persons 
delegated  by  the  parishioners  in  vestry,  bat  not 
made  in  vestry,  overruled ;  3rd,  that  the  minister^ 
salary  was  included  in  the  rate,  such  salary  amoonft- 
ing  to  one-third  of  the  whole  rate,  snatainied.  SHU 
V.  Patfrey,  2  Curt  902. 

(fr)  Parsons  and  Prti^f  ftrtso We. 

Upon  An  appeal  in  a  matter  of  chorch-raf^,^ 
Held,  that  the  rate  was  properly  made  on  iheinba- 
bitants  of  a  district  parish  in  respect  of  a  district 
church.    NuHH  v.  Varty,  3  Curt  352. 

(c)  keootmry  rf^ 

Under  the  sUtute  53  Geo.  3.  c.  127.  s.  7,  «h»ek 

gives  a  remedy  before  Justices  for  the  recoverf  of 
church-rates,  within  a  certain  amount,  it  Is  waM 
lawful  for  any  Justice  of  the  Peace,  *'  upon  the  com- 
plaint of  any  churchwarden  or  churchwardens,"  to 
convene  the  party  refusing,  and  examine  into  the 
merits  of  the  complaint:— Held,  that  the  complaiiit 
by  one  churchwarden  only,  was  not  coiifincd  19 
parishes  where  by  custom  one  only  was  appblntad; 
but  was  sufficient  also  in  a  parish  where  seroal 
churchwardens  were  appointed  Beghta  v.  tks  Jai- 
tices  of  Lancashire,  10  Law  J.  Rep.  (H.a.)  HC.  lOlj 
2  Q.B.  85. 

An  order  of  Justices,  under  53  G«o.  3.  c.  127,  for 
payment  of  a  church-rate,  is  not  had  becaose  made 
upon  the  complaint  of  persons  who  were  ehvrch* 
wardens  de  facto  but  not  dejure. 

The  fact  of  a  suit  having  heeaa  oommeneed  in  the 
Consistorial  Court,  but  which  was  stated  to  have 
been  abandoned  at  the  time  the  chnrchwaidens 
complained,  wDl  not  oust  the  Justices  of  their  joris- 
diction.  Regina  v.  the  Justices^ St.  CUmc»i%  fpt- 
»fc»,  1 1  Law  J.  Kep.  (n.s.)  M.C.  9 ;  3  P.  &  D.  «l. 

Where  the  Court  had  decided  that  certain  pro- 
perty was  rateable,  and  the  Justices  neverthriesi 
refused  to  issue  a  warrant  of  distress  unless  an  in- 
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demnitj  wm  ofTered,  the  Court  granted  » xnandamaa. 
Regiua  T.  the  Justices  qf  MiddleseXf  12  Law  J.  Rep. 
(11.8.)  M.C.  86 ;  4  aB.  807. 

The  execution  of  a  deceased  parishioner  cannot 
be  cited  in  an  ecclesiastical  court,  in  respect  of  a 
church-rate  due  from  his  testator. 

An  appeal  Court,  in  order  to  prevent  a  failure  of 
justice,  may  correct  the  irregular  procedure  of  an 
inferior  court ;  (e.^.)  hy  permitting  an  examina- 
tion of  witnesses,  or  receiving  additional  articles,  in 
aupply  of  requisite  averments  omitted  in  a  bill 
given  in  an  imerior  Court  Williams  v.  George,  3 
Curt  343. 

(d)  JurUdktUm  qf  Beekslatiiea!  Courts, 

A  certificate  of  the  contumacy  of  a  party  in  a 
cause  depending  In  the  Arches  Court,  is  rightly 
issued  by  and  in  the  name  of  the  official  principaL 

The  certificate  stated*  that  the  party  was  contu- 
macious, in  not  oheyixig  the  lawful  commands  to 
pay  the  sum  of  2L  5#.,  rated  and  assessed  upon  him. 
and  125L  Zs.  costs,  pursuant  to  a  monition  duly 
issued,  and  hy  not  paying  those  sums  pursuant  te 
the  said  monitiouj  in  a  certain  cause  or  husiness 
of  subtraction  of  church-rates,  the  proceedinga 
wherein  were  carried  on  in  pain  of  his  contumacy ; 
Held,  that  it  might  be  competent  to  the  Ecclesias- 
tical Court  to  proceed  in  the  manner  here  intimated* 
by  condemning  an  absent  party,  duly  cited,  to  the 
payment  of  the  sum  for  which  the  suit  was  brought; 
and  that  it  sufficiently  appeared  that  the  sul^ect- 
matter  of  the  suit  was  within  the  juxisdiction  of 
that  Court,  although  the  sum  claimed  was  under  lOL 

The  prisoner  was  described  in  the  writ  as  "  of  the 
Market  Place,  in  the  borough  of  Leicester,  a  hatter 
and  hosier^  a  paciahioBer  and  inhabitant  of  the 
parish  of  St  Martin,  in  the  said  borough  of  of  Lei- 
cester, in  the  county  of  Leicester :" — Held,  su^ 
cient,  although  not  strictly  following  the  form  given 
in  the  schedule  B,  53  Geo.  3.  c.  127)  because  it 
appears  by  the  Municipal  Boundary  Act  that  the 
whole  of  &e  borongh  el  Leiceater  is  in  the  county 
of  Leicester.-   . 

It  appeared  by  the  writ,  that  it  "  was  delivered  of 
record  to  the  sheriff  of  Leicestershire,  before  the 
Clueen,  at  "Westminster  :*'^ — Held  sufficient,  and 
that  it  need  not  appear  on  the  face  of  the  writ,  that 
it  was  "  opened"  .and  **  delivered"  "in  the  presence 
of  tlie  Justices,*'  according  to  the  words  of  the  act 
5  KUz.  c.  23. 8. 2.  Jn  rs  Baines,  10  Law  J.  B«p.  (h.s.) 
Q.B.  34,  B.  c.  Hegina  v.  Baines,  12  Ad.  &  £.  210. 

Statute  53  Geo,  3.  c.  127.  s.  7*  which  gives  power 
to  a  Justice  to  enforce  the  payment  of  a  sum  under 
lot  due  upon  a.churoh  rate,  where  neither  the  vali- 
dity of  the  rate  nor  the  liability  of  the  party  haa 
beeaaueationed,  takes  away  the  jurisdiction  of  the 
ecclesiastitcal  court  in  such  cases.  Richards  v. 
D^ke,  1 1  Law  J^  Rep.  (N.s.)  Q.B.  275 ;  3  aB.  256 ; 
2  a.  &  D.  493. 

C^)  MonUloH  to  make. 

Upon  an  affidavit  tliat  a  pariah  church  was  in 
need  of  repair,  and  that  the  m^ority  in  vestry  re- 
fused to  make  a  rate,  the  Court  directed  a  monition 
to  issue  against  the  churchwardens  and  parishioners 
to  meet  in  vestry  on  a  particular  day,  and  make  a 
xate  for  the  necessary  repair  of  the  church.  Tlelding 
V.  Standent  2  Curt  668.,  ,    . 


(B)  COVHTT  IUtS. 

The  collection  of  county  rates  facilitated  and  high 
constables  relieved  Arom  attendance  at  Quarter  Sm- 
sions  in  certain  cases,  and  from  certain  other  duties, 
by  7  &  8  Vict  c.  83 ;  22  Law  J.  Stot  92. 

The  lawa  relating  to  the  assessing  of  counK  rates, 
amended  by  8  &  9  Vict  c.  Ill ;  28  Law  J.  Stat 
App.  viii. 

By  a  local  act,  for  raising  the  sum  of  21,000^, 
to  pay  the  amount  of  damages  recovered  of  the 
hundred  of  B  for  the  partial  destruction  of  Notting- 
ham Caatle  hy  rioters,  the  Justices  of  the  Peace  for 
the  county  of  K  were  empowered  to  borrow  tha 
required  sum  by  mortgage,  or  a  sale  of  annuities 
secured  on  the  proportion  of  the  county  rate,  charge- 
able on  the  inhabitanta  of  the  hundred  of  B.  mA 
by  sect  5,  the  Justices  were  required  to  charge  the 
proportion  of  the  county  rate  to  be  raised  upon  the 
mhabitanta  of  the  hundred  (except  aa  thereinafter 
mentioned),  not  only  with  the  interest  of  the  money 
borrowed,  but  also  with  the  payment  of  such  further 
sum  as  should  insure  the  payment  of  the  sum  bor- 
rowed within  seven  years,  or  with  the  payment  of 
such  annuities  for  the  like  period  as  snoiUd  be 
agreed  to  be  paid  or  granted  in  reapect  of  any  part 
of  the  money  so  borrowed ;  and  such  sums  shoul4 
be  assessed  and  recovered  on  the  hundred  in  such 
manner  as  county  rates  are  directed  to  be  asaeased 
and  recovered)  and  should  be  paid  and  applied 
under  the  direction  of  the  Justices  In  discharge  of 
the  interest  and  so  mai^  of  the  principal  aoma 
secured,  or  of  such  annuities,  aa  such  money  would 
extend  to  discharge  in  each  year,  until  the  whole  of 
the  money  should  be  jpaid.  The  8th  sect  provided 
a  method  for  each  parish  to  exemjpt  itself  »om  the 
operation  of  the  act,  by  paying  its  proportionate 
quota  in  the  first  instance,  and  for  that  purpose 
curected  the  Justices,  after  ascertaining  the  amount 
of  the  sum  to  be  borrowed,  to  specify  and  declare, 
the  sum  to  be  paid  or  contributed  bv  each  parish  aa 
the  proportionate  quota  or  share  of  the  whole  sym 
so  ascertained;  and  also  to  appoint  a  day  on  or 
before  which  the  churchwardens  and  overseers  of 
the  poor  of  any  such  pariah,  and  desirous  of  paying, 
the  full  amount  of  its  proportionate  quota,  migbl 
pay  the  same  to  the  person  appointed  aa  rec^rer 
under  the  act;  apd  upon  payment  thereof  such  pariah, 
should  be  discharged  from  all  future  payments  re^. 
latiug  to  the  intep^ral  sum  whereof  such  quota  should 
have  been  so  paul ;  and  from  the  interest  IhereoL 
and  also  from  any  share  of  the  expenses,  &c.  And 
the  9th  sect  enabled  the  churchwardena  and  over« 
aeers  in  every  suoh  pariah  to  raise  the  sum  required 
as  the  quota  of  such  parish,  by  loan  on  the  aecu* . 
idty  of  their  parochial  rates  to  be  repaid  within  seven 
years.  Jn  pursuance  of  the  8th  sect  the  Justices 
fixed  the  quota  of  each  parish  in  the  hundred, 
I'our  availed  themselves  of  the  option  of  paying 
their  quota.  The  parish  of  E  and  thirty  ipore 
did  not :  and  the  Justjlces  raised  the  r^ulred  sum, 
after  allowing  for  theae  payments,  by  granting, 
annuities  of  3,6002.  per  annum  for  seven  yeara:— * 
Held,  that  the  effect  of  the  Sth  &  9th  sectaona  waa 
to  exempt  from  the  operation  of  the  5th  section  those 
pariahea  only  who  pajd  their  aacertained  quota ;  that 
the  annuities  granted  by  the  Justices  to  pa^  the 
remainder  were  tobeaecured  upon  the  portion  of 
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the  county  rate  raised  upon  the  hundred  of  B,  with 
the  exception  of  those  parishes  which  had  paid ;  and 
that  the  county  rate,  with  those  exoeptions,  was 
liable  in  the  aggregate  to  the  incumbrance,  which 
was  to  be  raised  in  addition  to  the  ordinary  county 
rate  by  order  of  the  Justices,  in  the  same  way  in 
all  respects  as  the  other  county  rate  is  levied. 
Ifaiker  ▼.  Sbermn,  9  M.  &  W.  266. 

(C)  Highway  Ratb. 

(a)  Rateability. 

The  words  **  usually  rated"  to  the  highways  in 
6  Sl  6  Will.  4.  c.  50.  s.  27,  must  be  construed  to 
mean  such  as  have  been  usually  actually  rated  in 
the  parish  for  which  the  rate  is  made. 

And  the  Sessions  are  right  in  inquiring  only 
whether  such  woods  were  usually  rated,  in  point  of 
fact,  at  the  time  of  the  passing  of  that  statute,  and 
not  whether  such  woods  were  "rateable,"  or  whether 
they  were  usually  rated  in  other  parishes.  Regi$ui  v. 
jRoff,  13  Law  J.  Rep.  (n.s.)  M.C.  U5 ;  6  aB.  153. 

(b)  Allowance  of. 

By  a  local  act  passed  for  improving  the  town  of 
Bedford,  and  repairing  the  highways,  &c,  certain 
commiasioners  were  invested  with  Uie  ''powers, 
provisions,  and  authorities"  contained  in  the  13 
Geo.  3.  c.  78.  (the  Highway  Act),  and,  by  a  subse- 
quent section,  were  enabled  to  make  a  rate  of  not 
more  than  8^  in  the  pound  in  any  one  year.  A 
subsequent  local  act,  amending  and  altering  the 
former,  recited  the  rate  of  8^,  and  empowered  the 
oommissioners  to  raise  it  to  1<.  and  1«.  oi. : — Held, 
that,  under  the  words  "powers,  provisions,  and 
authorities,"  the  Justices  of  the  Peace  for  the  bo- 
rough had  no  authority  to  order  and  allow  a  rate 
under  the  provisions  of  the  45th  section  of  the  13 
Geo.  3.  c.  78.  Higghu  v.  Grssn,  12  Law  J.  Rep. 
(ma)  M.C.  27;  10  M.  &  W.  703. 

(c)  Demand  qf. 

The  statute  5  8c  6  WilL  4.  c.  50.  s.  6.  empowers 
parishes  to  appoint  one  or  more  persons  to  serve 
the  office  of  surveyor  of  highways.  Two  persona 
were  appointed  to  that  office  under  the  act : — Held, 
that  a  demand  of  the  rate  by  one  only  of  these  per- 
sons, in  his  own  name,  was  sufficient  Morrell  v. 
Martin,  10  Law  J.  Rep.  (n.s.)  C.P.  195;  13  M.  & 
W.  856. 

A  collector  of  highway  rates  had  in  his  hands  « 
balance  arising  from  the  sale  of  goods  of  A,  dis* 
trained  for  non-payment  of  rates.  After  satisfying 
the  rates  and  the  costs  of  distress  and  sale,  a  person 
came  to  him  and  demanded  the  balance,  and  on 
being  asked  if  he  had  authority  fh)m  A  to  demand 
it,  said  he  had  a  written  authority  in  his  pocket, 
but  refused  to  produce  it,  saying  there  was  no  need 
for  him  to  shew  it: — Held,  that  this  was  not  a  suffi- 
cient demand  within  the  statute  27  Geo.  2.  c.  20. 
8.  5,  to  entitle  A  to  sue  the  collector  for  such 
balance.  Charinton  v.  Johnson^  14  Law  J.  Rep.  (na) 
Ezch.  299. 

{d)  Surveyor  a  cofmpeteni  Witness  l«  Replevin. 

In  an  action  of  replevin  ibr  distraining  plaintifiTs 
goods  for  non-payment  of  a  highway  rate,  the  sur* 
veyor  who  maae  the  rate  is  rendered  a  competent 
witness  for  the  defendant,  by  statute  54  Gea  3. 


c  170.  s.  9.    MerreU  ▼.  MmrOn^  10  Law  J.  Bq^ 
(N.8.)  C.P.  195 ;  3  M.  &  G.  581. 

(D)  Poob  Ratb. 

(a)  Persons  and  Property  rateabie. 

3  &  4  Vict  c.  89.  continued  in  force  until  the  lat 
of  October  1845,  and,  if  parliament  be  tfaeii  sittiBg, 
to  the  end  of  the  then  session  of  parliamenty  by 
7  &  8  Vict  c  40;  22  Law  J.  Stat.  103. 

A  company  was  enabled,  under  an  act  of  paiiis- 
ment,  to  purchase  land,  for  the  purpoee  of  establish- 
ing a  cemetery;  but  had  only  power  to  sell  and 
dispose  of  such  of  the  lands  purchased  as  shovild 
not  have  been  used  for  the  purposes  of  the  acL 
They  had  also  power  to  make  and  buQd  so  many 
catacombs  and  vaults  for  private  burial  p]aoca»  as 
they  should  think  proper,  and  likewise  to  ad!  the 
exclusive  right  of  burial,  in  an^  of  the  yadhs^  eata> 
combs,  &e.,  either  in  perpetuity  or  for  a  Iwnitrd 
period.  By  another  section,  the  company  wcte  to 
keep  the  cemetery  and  the  sereral  bnildxng>»  and 
the  external  walls  and  fences,  and  all  other  paita  of 
the  same,  in  thorough  and  complete  repair.  Tbe 
ease  found,  that  many  of  the  cataoomba  and  vaults 
were  annually  disposed  of  in  perpetuity*  in  inir- 
suance  of  the  above  power,  and  according  to  a  loiza 
given  by  the  statute^  and  that  the  pnrdbasers  had 
had  the  keys  of  those  catacombs  and  vanlta  deli- 
vered to  them,  after  they  had  put  doors  to  thenip  aa 
required  by  the  act,  and  that  they  had  done  aR 
requisite  repairs,  and  that  the  company  never  ezei^ 
dsed  any  acts  of  ownership  in  respect  of  such  cat^ 
combs  and  vaults: — ^Held,  that  looking  at  tlie  pro* 
visions  of  the  act  and  the  finding  in  the  ease 
together,  the  company  were  still  liahle  to  be  rated 
in  respect  of  those  catacombs  and  vaulta.  JUfimm 
V.  the  Inhabitants  of  Kensington^  10  Law  J.  Bc;p.<&a.| 
M.C.25;  4P.&D.327. 

The  magistrates  of  the  West  Riding  of  TorUiiie 
were  assessed  in  the  poor-rate  for  the  paxiah  of 
Wakefield,  as  the  occupiers  of  a  com-mul,  txead* 
mill  rooms,  work-rooms,  and  war^ouse,  all  forming 
part  of  the  house  of  correction  of  their  distiict. 
The  treadrmill  was  annexed  to  the  eom-mall,  and 
both  were  erected  and  maintained  for  the  pnipoae 
of  employing  the  prisoners.  The  work-rootns  aad 
warehouses  were  used  exclusively  for  the  priaoBcrs 
to  work  in.  The  governor  of  the  said  house  of  cor- 
rection waa  assessed  for  a  house  and  garden,  both  «f 
which  were  within  and  parcel  of  the  house  oC  conee- 
tion.  The  house  consisted  of  ten  apartmentsef  whick 
nine  were  in  the  occupation  of  the  govemoi^  ai^ 
the  tenth  was  used  as  a  committee-room  for  the 
magistrates.  The  governor  waa  obliged  by  tha 
rules  to  live  always  within  the  walls,  and  it 
found  by  the  case  that  the  acconunodation  ^ 
for  him  waa  suoh  only,  and  no  more  than  waa  ^ 
sary  for  his  convenient  accommodation.  The  _ 
waa  rather  more  than  half  an  acre  in  extent, 
chiefly  used  (with  the  magistrates'  permisdoa)  by 
the  governor ;  but  not  specially  appropriated  to  hia 
use,  the  object  of  such  an  area  being  the  hcaltk  nf 
the  prisoners,  to  which  it  was  not  only  conducive^  hot 
essentiaL  Th  e  matrons  and  tumkcTS  were  siwwiiad 
in  respect  of  dwellings,  which  they  occnpied  within 
the  walls  of  the  house  of  correction,  distinct  frem  those 
of  the  governor.  They  were  obliged  always  to  sleep 
within  its  walls;   and  the  case  found,  that  tbe 
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aeeomibodatbQ  they  enjoyed  was  provided  for  them 
by  the  riding,  and  was  no  more  than  was  necessary 
and  conrenient  for  the  parposea  for  which  they 
were  placed  there. 

Hdd,  that  none  of  the  above  persons  were  rateable. 
Regina  v.  Shepherd,  10  Law  J.  Rep.  (n.s.)  M.C.  44 ; 
1  aB.  170. 

By  48  Qeo.  8.  c.  cxl.  (an  act  for  improving  the 
port  of  Bristol,)  a  dock  company  was  Rirmed,  with 
power  to  convert  a  portion  of  a  navigable  river, 
within  the  city,  into  a  floating  harbour,  and  to  make 
a  new  course  for  the  river,  and  a  bason,  to  form  a 
passage  from  the  new  course  into  the  floating  har- 
bour, and  to  execute  divers  other  works.  The  port 
is  entered  in  the  river  Severn,  nearly  thirty  miles 
from  the  parish  in  which  the  bason  is  situate.  By 
sect  74.  certain  dues  were  payable  to  the  company 
for  every  ship  entering  the  port,  which  dues,  after 
defraying  the  expenses  of  repairing  the  bason  and 
the  other  works,  were  to  be  divided  among  the 
shareholders  of  the  company.  By  sect  64,  recitinff 
that  the  lands,  which  the  company  were  authorized 
to  take  for  the  execution  of  the  above  works,  would, 
during  the  time  the  said  intended  works  were  carry- 
ing on,  and  for  many  years  afterwards,  be  rendered 
unproductiTC,  and  be  incapable  of  being  rated  in  aid 
of  the  land  and  parocbial  taxes,  the  company  were 
made  chargeable  from  the  time  of  their  taking  pos* 
sesdoD  of  such  lands,  with  all  such  land  and  paro- 
ckhd  taxes  as  the  same  lands  were  then  or  might 
thereafter  be  subject  to: — Held,  that  no  portion  of 
the  dues  payable  by  ships  on  entering  the  port  was 
a  profit  arising  fr-om  the  bason ;  and  that  the  bason 
was  rateable  to  the  relief  of  the  poor,  as  ordinary 
land,  and  not  in  respect  of  such  dues.  Regina  y. 
the  Brietol  Dock  Company,  10  Law  J.  Rep.  (ir.s.) 
M.O.  ie«  ;  1  aB.  536. 

The  ovmer  of  wastes,  and  of  the  mines  and 
minerals  under  them,  demised  certain  lead  mines, 
fte.  fbr  a  term  of  twenty-one  years,  the  lessees 
yielding,  paying,  rendering,  and  delivering  daring 
the  continuance  of  the  demise,  unto  the  owner,  bis 
heirs,  &c.,  one  full  fifth  part,  share,  and  proportion 
of  all  the  lead  or  other  ore,  which  should,  during 
the  continuance  of  the  demise,  be  raised,  &c.  from 
any  of  the  demised  premises,  well  and  sufliciently 
cleansed,  dres»ed,  washed,  and  made  merchantable, 
and  fit  for  the  smelting  mill.  The  case  found,  that 
the  ore,  previous  to  ^ing  delivered  to  the  owner, 
had  to  undergo  a  very  laborious  and  expensive  pro- 
cess, in  being  bruised,  dressed,  and  made  merchant- 
able and  fit  for  smelting,  by  which  all  foreign  sub- 
stances were  separated  from  the  ore,  but  the 
character  of  the  ore  was  not  otherwise  altered : — 
Held,  that  the  owner  was  liable  to  be  rated  for  this 
one- fifth  part  as  an  occupier  of  land.  Regina  r. 
7VNM,I0LawJ.Rep.(N.8.)M.C.14;  12Ad.ftE.816. 

A  tenant  is  rateable  for  the  beneficial  occupation 
of  land,  although  such  occupation  be  not  profitable. 

Therefore,  where,  by  a  local  aet  of  parliament, 
the  burden  of  the  maintenance  of  a  sea-wall  and 
'drains,  in  a  certain  district,  was  fixed  on  particular 
hmds  in  it,  called  "Third  Acre  Lands,"  to  the 
amount  of  their  full  rent,  if  necessary,  and  the  Ses- 
sions found,  that  In  point  of  fact  the  whole  of  the 
gross  estimated  rental  of  a  farm  (owned  and  occu- 
pied by  a  tenant  who  had  given  no  purchase-money 
for  it,  in  consequence  of  this  liability,)  was  ex- 
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hausted  by  this  expense: — Held,  that  the  tenant 
was  neyertheless  rateable  in  respect  of  the  farm. 
Regina  ▼.  the  Churchwardens  and  Overseers  of  Vange^ 
11  Law  J.  Rep.  (n.8.)  M.C.  117;  8  a.B.  242. 

Hampton  Court  Palace  was  presented  to  King 
Henry  VIII.  in  1525,  and  has  since  constituted 
part  kA  the  royal  demesnes  of  the  Crown.  It  con- 
tinued to  be  a  place  of  the  occasional  residence  of 
the  sovereigns  of  England,  till  the  10th  year  of 
GeOTge  II.,  since  which  it  has  ceased  to  be  a  place 
of  the  actual  residence  of  the  Crown.  The  palace 
contains  a  suite  of  rooms,  called  the  "  State  Apart- 
ments," all  of  which  contain  a  collection  of  pic- 
tures, the  property  of  the  Crown,  to  which  the 
public  are  permitted  to  have  access ;  also  a  room 
called  <'The  Board  of  Oreen  Cloth."  and  a  gallery 
which  the  public  are  not  permitted  to  enter,  which 
is  used  as  a  depository  for  lumber.  The  state 
apartments  are  not  assessed.  A  guard  of  honour  is 
always  on  duty  at  the  palace,  and  divine  senrico  is 
regularly  performed  by  a  chaplain,  appointed  and 
paid  by  the  Crown.  Sentinels  are  posted  at  the 
various  entrances  to  the  palace,  which  are  opened 
and  closed  at  the  pleasure  of  the  Crown.  The 
housekeeper  of  the  palace,  (who  is  the  only  officer 
of  the  royal  establishment  resident  in  the  palace,) 
formerly  employed  servants  to  shew  the  pictures, 
and  received  a  fee  for  such  view  as  a  perquisite  of 
office.  There  are  several  other  apartments  in  the 
palace,  which  are  in  the  occupation  of  private  indi- 
viduals. One  of  the  parties,  included  in  the  rate 
appealed  against,  is  a  Mr.  Grundy,  the  husband  of 
the  housekeeper  of  the  palace,  appointed  and  paid 
by  the  Crown,  who,  as  such  housekeeper,  and  for 
the  proper  performance  of  her  duty,  resides  with 
her  husband  and  children  in  the  part  of  the  palace 
set  apart  for  her  use,  and  in  respect  of  which  her 
husband  is  rated.  With  this  exception,  the  several 
apartments  are  occupied  by  virtue  of  a  written  war- 
rant from  the  Lord  Chambedain  to  the  housekeeper, 
in  the  following  form  : — "  These  are  to  require  you 

to  deliver  unto ■  the  keys  and  possession  of  the 

following  lodgings,  in  her  M^esty's  Palace  at 
Hampton  Court,  viz.  ftc,  which  lodgings  are  to  be 

inhabited  by ,  or  some  part  of family,  a 

part  of  every  year,  or  they  will  be  considered  vacant, 
and  disposed  of  accordingly ;  and  when  the  fomily 
are  absent  fVom  Hampton  Court,  it  is  expected  that 
one  of  their  servants  should  be  left  in  their  lodgings, 
or  that  the  keys  thereof  should  be  left  with  you,  or 
the  housekeeper  for  the  time  being."  The  occupiers 
of  the  apartments  provide  at  their  own  expense  any 
kind  of  household  furniture  and  fixtures,  requisite 
for  the  furnishing  and  fitting  up  of  such  apartments. 
Many  apartments  occupied  by  private  individuals 
communicate  with  the  state  apartments,  and  the 
doors  of  communication  are  xept  locked  during 
such  occupation  ;  but  if,  in  Hie  general  care  of  the 
palace,  the  housekeeper  finds  it  necessary  to  open 
these  doors,  she  exercises  the  power  of  doing  so,  and 
of  passing  through  the  apartments  which  are  so 
occupied: — Held,  that  the  respective  occupiers  of 
these  apartmenta  were  liable  to  be  assessed  to  the 
poor-rates,  in  respect  of  their  occupation,  with  the 
exception  of  Mr.  Grundy,  the  husband  of  the 
housekeeper.  Regina  v.  Lady  Emily  Ponsonhy,  1 1 
Law  J.  Rep.  (w.a.)  M.C.  65 ;  8  aB.  14. 

The  rateable  value  of  the  land  in  occupation  of  a 
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railway  company  in  a  parishi  anch  company  being 
oarrien  on  thoir  own  line,  is  to  be  estimated  accord- 
ing to  the  rent  at  which  the  railway  might  be  ex- 
pected to  let  firom  year  to  yeafi  to  a  lessee  capable 
of  deriving  therefrom  all  the  profits  which  accrue 
to  the  company  from  the  conveyance  of  passengers, 
cattle/and  goods,  &c.  under  the  powers  of  their  acts; 
such  lessee  finding  locomotive  power,  carriages,  &&, 
and  paying  the  expenses  incidental  to  working  the 
railway,  and  having  the  use  of  the  stations,  fixtures, 
and  appurtenanoes  of  the  railway ;  allowanee  being 
made  for  the  deduction  specified  in  the  Parochial 
Assessment  Act. 

And  the  same  rule  is  applicable,  although  the 
railway  act  contains  a  clause  empowering  the  public 
to  carry,  &c.  on  the  railway,  paying  certain  tolls. 

In  each  parish,  the  line  is  to  be  rated  in  the  pro« 
portion  of  the  earnings  of  the  railway  in  the  parish 
not  of  the  comparative  length  of  the  part  of  the  line 
within  the  parish.  Regina  v.  the  Lcndon  and  South- 
9Ve$t§m  lUdhtay  Qn^amff,  11  Law  J.  Rep.  (n.s.) 
M.C.  93  ;  1  aB.  ^68. 

A  railway  company,  established  under  the  pro- 
visions of  various  acts  of  parliament,  exercised  the 
trade  of  carriers  on  their  own  line,  as  well  as  on 
other  lines  of  railroad  connected  therewith,  and 
made  profits  by  the  fares  and  freights  paid  for  the 
conveyance  of  passengers  and  go^s.  They  also 
took  tolls,  as  authorised  by  the  acts  of  parliament, 
from  other  parties  exercising  the  trade  of  carriers 
along  their  own  line.  Such  carrying  trade  waa  ex- 
ercised by  such  other  parties,  who  provided  them* 
selves,  independently  of  the  company,  with  locomo- 
tive power,  carriages.  Axel,  8co.,  and  stations;  they, 
like  the  company,  making  profits  of  their  trade  so 
carried  on  by  them  over  the  railway,  and  paying 
the  tolls  fixed  by  the  company,  under  the  acta  of 
parliament  A  third  class  of  carriers  over  the  rail'* 
way  hired  from  the  company  locomotive  enginea, 
and  the  use  of  stations,  &c.;  they  likewise  made 
profita  and  paid  the  tolls,  besidBs  a  compenaation 
for  the  use  of  the  power,  stations,  &c,  provided  for 
them : — Held,  that  the  company  were  rateable  at  an 
amount  which  a  tenant  firom  year  to  year  might 
reasonably  be  expected  to  pay  for  the  railway,  ftc., 
exclusive  of  the  stationa,  (whicfa  were  rated  sepa- 
rately,) assuming  him  to  have  the  same  power  of 
using  Che  railway  aa  the  company,  and  to  have  the 
same  privilegea,  i.  e.  upon  the  net  annnal  value  of  the 
railway;  and  not  upon  an  estimate  of  the  gross  pro- 
duce of  the  land,  which  the  company,  if  not  carriers, 
or  which  a  lessee  of  the  tolls,  rates  and  duties,  of 
which  account  was  directed  to  be  kept  by  the  acta 
of  parliament,  would  in  fact  have  received  as  lessee, 
howsoever  or  by  whomsoever  the  carrying  business 
of  the  railway  waa  conducted. 

Held,  alaov  that  the  rateable  value  of  auch  occu- 
pation was  properly  calculated,  by  deducting  from 
the  gross  receipts  of  the  company,  first,  a  sum  per 
cent,  for  interest  of  the  capital  actually  invested  by 
them  in  moveable  carrying  stock;  secondly,  for 
tenant's  profits  and  risks ;  thirdly,  for  depreciation 
of  stock;  fi>ttrthly,  for  working  expenses;  fifthly, 
lor  the  rent  of  stations;  sixthly,  a  mileage  for 
renewing  and  reproducing. 

Held,  also,  that  the  question  of  amount  was  for 
the  Sessions. 

Held,  lastly,  that  no  deduction  ought  to  be  made 


in  respect  of  good- will.  iUghaay.theGnmdJmietim 
RakkMOf  Cmi^y^  13  Law  J.  Repu  (ha)  M.G.  M; 
4  as.  18. 

The  lessee  of  a  private  box  at  a  theatre  is  nIesUa 
for  the  relief  of  the  poor  in  respect  of  it,  nnte  s 
local  act,  by  which  the  rate  is  to  be  laid  on  every 
person  who  shall  inhabit,  hold,  occupy,  possen,ac 
enjoy  any  land,  houae,  shop,  whax^  waiebonse,  or 
any  other   building,  tgnemmt,  or   hereditaaBsnt; 
although  the  piopriistors  of  iJie  theatre  are  also 
rated  for  the  theatre.    Regina  v.  tke  ChmdmeriBm 
and  Oveneere,  8fc.  rf  SL  MarthCe  m  tke  FUUt,  11 
Law  J.  Rep.  (]i.8.)  M.C.  1 12 ;  3  aS.  204. 

Where  a  teatator  devised  a  meaanage,  ftc,  ts 
trustees  for  the  maintenance  ef  a  aclioolBiaater  for 
teaching  children  reaiding  in  the  parish  of  K,  whs 
waa  to  teaoh  without  fee,  and  expressed  hia  **  desiie 
that  the  parish  of  K  would  exempt  tke  messnage^ 
&c.  flmn  the  payment  of  all  ratea,"  and  the  psriih 
had  had  the  use  of  the  school  far  124  yean,  sad 
had  up  to  that  date  exempted  the  popmty  fima 
rates,  the  mesanage,  &c.  being  beneficially  oocnphd, 
and  the  rent  paid  to  tmateea  far  the  oae  of  the 
schoolmaster  <-*Held,  that  the  property  was  nte- 
able ;  and  that,  supposing  that  me  devise  had  besa 
entirely  for  the  benefit  of  the  poor,  which  it  was 
not,  and  that  tha  desixe  expressed  by  the  tcatstor 
amounted  to  a  condition,  it  was  a  oouditioa  mUA 
the  law  would  not  allow. 

Held,  alao,  that  the  previoua  inhnbitanfei  ef  tke 
parish  had  no  power  to  hind  their  waiaoewun  ts 
exempt  the  property  fiiom  rates ;  and  that  the  tiae 
during  which  no  rate  had  been  paid  did  not  aflsot 
the  question.  lUgina  v.  BiiU,  12  Law  J.  Rcp.(HJ.) 
M.G.  20  ;  2  Dowl.  P.C.  (n.8.)  361. 

The   president,  oooncil,  and   menabess  of  the 
Royal  Academy  of  Aits  were  as/ieMcd  to  the  rdisf 
of  the  poor  of  the  parish  of  St.  Maitin-iB-the- 
Fields,  aa  theoconpiera  of  certain  exhibition  raassi^ 
forming  part  of  the  building  called  tho  MaliDBsl 
Gallery,  in  Trafolgar-sqnase.    The  aodety,  wUab 
was  not  a  corporation,  waa  instituted  hy  King  Gcoige 
the  Third,  in  1768,  for  the  expreaa  pvrpoae  of  eai- 
tivating  and  improving  the  art  of  painting;  acalp- 
tttre,  and  architectura.   The  meetinga  of  the  aodetjr 
were,  until  a  lain  period,  held  in  part  of  the  Rofd 
Palace  of  Somerset  House.     The  preaat  aput- 
menta,  which  wen  apprapiiated  to  the  aodety  by 
King  William  the  Fourth,  are  die  property  ef  the 
Crown.    All  the  offioen  of  tho  aooisty  are  cither 
actually  aelected  and  appointed  by  the  Ciosm,  sr 
elected  by  the  society,  subject  to  the  appvobatioa  ef 
the  Crown,  and  hold  their  places  at  this  pleasan  si 
the  Crown.    The  treasurer,  who  reeeivoa  thepiefiti 
and  paya  the  expanaes  of  the  aociety,  b  appcintad 
by  Her  Majestv,  and  hia  acconnta  are  snhmitted  ta 
the  keeper  of  the  privy  purse.    At  Cho  oommeaee 
ment  of  the  society,  the  king  supplied  the  dpficAwwy 
in  their  funds  out  of  his  privy  pune,  whieh,  tnm 
the  profits  of  the  aau«al  cxhifastion,  baa  been  ef 
late  unnecessary.     The  society  haa  no  lesss  ee 
certain  term  of  holdinff,  but  the  Grown  (»  fines 
appeared  from  the  case)  nright  at  any  time  tcsobr 
possession.    There  waa  no  beneficial  ooevpatioB  ly 
actual  residence  upon  the  premlasa  rated,  or  any 
part  of  them,  by  the  appellanta: — Held,thst  the 
assessment  oould  not  be  supported,  aa  thcw  was  as 
beneficial  occupation  at  all,  apart  ttom  the  prnpeees 
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of  ike  institiititii ;  and  tbafc  the  appellants  were  the 
mere  agents  of  the  Crown,  for  farthering  the  na- 
tional and  pnhlic  object  for  which  the  property  of 
the  Ciown  was  employed.  Regiita  ▼.  Skee,  12  tiaw 
J.  Rep.(R.8.)  M.C.  6S ;  4Q.B.  2;  8  G.  &  D.  80. 

By  a  loeal  tot,  8  &  9  Oea  8.  e.  zHv.,  tnuteee 
therein  appointed  were  empowered  to  purchase  oer- 
tain  land,  and  to  eoiiTert  it  into  a  place  for  holding 
a  market  in  the  town  of  T,  and  for  erecting  a  mar* 
ke(>honae;  and  it  waa  prorided  that  the  trustees 
should  atasid  seised  of  Aic  land,  buildings,  &&,  in 
treat,  &st,  to  pay  the  expenses  of  obtaining  the 
act ;  secondly,  to  pay  off  all  debts  incurred  in  the 
purchase  of  Uie  ground  and  erecting  the  market, 
and  also  aB  expensea  incurred  in  providing  and 
lighting  lamps  in  certain  streets  in  the  said  town, 
and  pnrobaamg  the  stalls,  ftc,  and  certain  mort- 
gages  antfaariBed  by  the  act,  and  the  interest  thereof; 
and  after  the  discharge  of  the  aame  the  maricet  and 
the  reata  and  proAta  thereof  ahould  be  and  remain 
an  estate  ibr  tiie  uae  and  benefit  of  the  parish  of  M, 
in  the  said  town  of  T  foot  ever«  and  should  and 
might  be  applied  by  the  said  trustees  to  the  clothing, 
educating,  and  placing  out  apptentices  of  the  child- 
ren of  the  poor  inhabitants  of  M.  Section  26.  of 
thu  act  provided,  that  the  aharo  and  proportion 
which  these  preraaseseoDtribnted  to  the  poor-rate  in 
1768,  sfaonld  be  ibr  ever  paid  by  the  truatees  in 
respect  thereof!  Under  this  act  a  market  was 
erected  in  tiie  parish  of  M.  By  a  subsaquent  local 
act,  67  Geo.  8,  the  trustees  were  empowered  to  pur* 
chase  other  landa  for  the  purpose  vi  enlarging  the 
market,  and  it  waa  prorided  that  the  act  flnt  men- 
tioned, and  all  and  erery  the  authoritica,  powers, 
&&,  matters  and  thinga  therein  contained,  except 
such  as  sliMild  be  thereby  varied;  altered,  or  re- 
pealed, or  as  were  repugnant  to  or  otherwise  pro* 
vided  Ibr  by  that  act,  should  be  in  full  force  and 
effiet  as  effectually  as  if  they  had  been  repeated 
and  rs-enaeted  in  the  body  of  that  act  Under  the 
latter  act  Uie  trustees  pBrohased  land  and  building* 
within  the  parish  of  B,  and  eouverted  them  into  a 
butcher  mariLOt,  and  occupied  all  the  preonses,  and 
eolleeted  tolla  by  means  of  a  clerk.  No  surplus 
revenue  had  ever  existed  after  paying  the  annual 
cKpcDSea  and  interest  on  the  mortgages.— Held, 
first,  that  the  tnistees  were  liable  to  be  rated  to  parish 
Bb  for  tihe  maeket^bnilding,  stalls,  ftcin  that  pariah. 

Secondly,  tiwt  die  clause  26»  of  the  former  act 
wsi  not  inoorporated  into  the  latter,  so  as  to  limit 
die  praportioD  of  rate  in  the  buildiuga  ]n  the  pariah 
B.  Jt^r^M  ▼'  *^  Tiruate€9  rf  tamitm  Market^  14 
Law  i.  Rep.  (k  a)  MX.  i& 

Bv  the  Stat  14  Geo.  8.  e.  lvi«,  lands  were  granted 
by  the  Crown  to  the  Hull  Dock  Company,  with 
power  to  m^Ke  a  dock,  wharves,  &c.  therein ;  and 
in  eoneideratien  of  the  expensf  attending  the  exe- 
entien  of  the  works  thereby  authorised,  certaiu 
dtttieB  were  made  payable  to  the  company  for  every 
ihip  eoaiing  into  or  going  out  of  the  harbour,  basin, 
ei  doeka  within  the  port  of  Kingston-upon-Hull,  or 
unloafing  or  loading  any  of  thdr  cargo  within  the 
said  port.  The  company,  under  the  powers  given 
them,  built  three  docks,  viz.,  the  Old  dock,  the 
Junction  dock,  and  the  Humber  dock,  communi- 
cating with  each  other.  Tbey  built,  also,  an  en- 
tranee  beein  to  tiie  Uumber  dock,  from  the  river 
Humber,  and  an  entcaoce  to  the  Old  dock  from  the 


harbour,  or  River  Hull,  which  falls  into  the  Rfver 
Humber.  The  company  had  no  right  of  property 
in  the  harbour,  nor  &d  they  occupy  anything  there, 
except  the  entrance  basin  of  the  Humber  dock. 
The  port  of  Hull  includes  the  harbour  or  River 
Hull,  and  a  portion  of  the  River  Humber.  AU 
vessels  frequenting  the  port  of  Hull  paid  tonnage 
dutiea  to  the  company,  whether  they  entered  any 
part  of  the  docks  or  Irasin  of  the  company  or  not, 
and  all  such  tonnage  duties  were  paid  and  collected 
at  the  custom  house: — Held,  that  the  company 
were  rateaUe  to  the  relief  of  tiie  poor,  in  respect  of 
the  tonnage  duties  received  by  them,  for  ships  using 
their  docks  or  entrance  basin,  but  that  they  were  not 
rateable  in  respect  of  the  tonnage  duties  received 
by  them  for  ships  or  vessels  entering  the  harbour 
and  port,  but  not  using  the  docks  or  entrance  basin. 
Megima  v.  the  Dock  Cmmpany  at  Kvngttm-upon^HuUy 
14  Law  J.  Rep.  (M.a.)  M.C.  114. 

A  local  act  of  12  Car.  2.  enacted,  that  the  yearly 
sum  of  %6QL  should  be  charged  upon  the  houses  of 
the  inhabitants  of  St  Paul's,  Covent  Garden,  except 
Bedford  House,  fbr  the  suppoit  of  the  rector,  curate, 
clerk,  and  sextons.  Ano&er  local  act,  61  Geo.  8. 
0.  cl.  repealing  the  fbrmer,  enacted  that  in  lieu  of 
the  sum  of  28<M.  the  yearly  sum  of  280^  should  be 
charged  upon  all  houses  within  the  said  parish  of 
St  Paul ;  and  that  such  rates  and  assessments 
should  be  paid  bv  the  respective  occupiers  of  such 
houaes  respectively: — Held,  that  the  word  '*  houses,*' 
in  the  acts,  pthndfaeiB  meant  dwelling-houses,  and 
that  the  proprietors  in  possession  of  Covent  Garden 
Theatre,  in  which  no  pereon  slept  or  resided,  and 
who  did  not  themselves  reside  within  the  parish  ot 
St  Paul,  were  not  liable  to  be  rated  for  the  same. 
Sarmam  v.  DarUy,  14  Law  J.  Rep.  (m.8.)  M.C.  148. 

Where  a  bridge  and  lands,  and  premises  connected 
with  it,  had  been,  in  1729,  conveyed  to  trustees, 
upon  trust  to  permit  certain  subscribers  (who  had 
built  the  bridge)  and  their  heirs,  &c.  to  receive  the 
toils,  and  to  have  the  sole  management  of  the  bridge, 
and  the  sharea  of  the  subscribers  had  been  subdi- 
vided into  a  larger  number  of  shares ;  and  A  B,  one 
of  such  ahareholders,  rceided  in  parish  C,  at  one  end 
of  the  bridge,  and  a  toll  collector  was  stationed  at 
the  other  end  of  the  bridge  in  parish  D  >-*'Held, 
that  the  subscribers  were  the  occupiers  of  the  bridge 
and  tolls,  and  that  the  rate  was  well  made  upon 
them;  and  that  a  warrant  of  distress  might  well 
issue  against  A  B  for  the  whole  of  the  rate.  RegUta 
V.  PaynUr,  14  Law  J.  Rep.  (n.8.)  M.C.  179. 

(i)  Recovery  of. 

In  an  action  of  debt  for  poor-ratea  against  the 
landlord  of  houses  below  the  value  of  102.  per  annum, 
under  the  local  act,  11  Geo.  4.  c.  x.,  it  is  not  neces- 
sary to  aver  that  the  defendant  was  landlord  of  the 
houses  at  the  time  of  the  notice  of  the  rate,  or  of 
action  brought,  or  that  there  is  no  sufficient  distrees 
on  the  premises  in  reapeot  of  which  the  rate  Is  Sin>- 
posed.  Robimon  v.  Jamee^  1 1  Law  J.  Rep.  (n.8.)  Q.B. 
286 ;  1  Dowl.  P.C.  (iT.8.)  786. 

One  writ  of  mandamus  may  go  to  compel  the 
issue  of  two  warranto  of  distress  for  two  rates  gainst 
the  same  individual 

It  is  not  necessary  that  the  mandamus  should  be 
directed  against  all  the  Justices  who  refused  the 
warrantt. 
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The  mandamus  may  be  directed  ag^ainst  a  Justice 
who  was  interested  in  the  property  rated,  if  he  has 
acted  as  a  Justice  in  refusing  the  warrant 

Where  Justices  had  refused  a  wairant  of  distress 
for  one  rate  on  the  25th  of  August,  and  another  for 
a  different  rate  on  the  29th  of  December,  and  the 
mandamus  was  applied  for  as  to  both  in  Hilary  term 
following: — Held,  that  the  application  was  in  time 
as  to  both  rates. 

Where  an  application  for  a  warrant  had  been 
made  on  the  16th  of  October  to  one  bench  of  magis- 
trates, who,  being  equally  divided  in  opinion,  de- 
clined to  act,  and  a  second  application  was  made  on 
the  29th  of  December  to  two  other  Justices : — Held, 
that  the  jurisdiction  was  not  taken  from  the  latter 
Justices  by  the  previous  application.  Regina  t.  EUis, 
12  Law  J.  Rep.  <N.8.)  M.cf.  20;  2  Dowl.  P.C.  (n.s.) 
361. 

In  an  action  for  the  recovery  of  poor-rates  from 
the  landlord  of  certain  houses,  under  the  provisions 
of  the  11  Geo.  4i.  c.  10,  the  local  act  fbr  regulating 
the  affairs  of  the  joint  parishes  of  St  Giles  In  the 
fields  and  St  George,  Bloomsbury,  ft  is  not  ne- 
9essary  to  aver  the  defendant  to  be  landlord  at  the 
time  of  notice  of  the  rate,  or  the  tenant's  default  in 
payment,  or  that  there  was  no  sufficient  distress  on 
the  premises  in  respect  of  which  the  rate  was  made. 
Robinson  v.  James,  1  Dowl.  P.C.  (n.8.)  756. 

{c)  MUappHoaHoH  rf. 

An  information  lies  to  compel  the  restitution  of 
money  improperly  applied  out  of  funds  raised  fbr 
the  relief  of  the  poor  by  means  of  rates  and  assess- 
ments. The  application  of  any  part  of  a  fond 
raised  for  the  relief  of  the  poor,  to  the  payment  of 
the  bill  of  costs  of  an  action  brought  against  an 
officer  of  the  guardians  of  the  poor,  for  a  libel  upon 
him  in  respect  of  acts  done  by  him  in  the  execution 
of  his  duties,  is  a  breach  of  trust  on  the  part  of  the 
holder  of  thatfund.  The  Attorney  Oeneralv,  Conu)Umt 
1  Y.&  Coll.  C.C.  417. 

(£}  Sewers  Rate. 

A  sewers  rate  is  j)ot  a  parTiamentary  tax,  not 
being  imposed  directly  by  act  of  parliament 
Palmer  v.  Earith,  14  Law  J.  Kep.  (N.8.)  Exch.  256 ; 
14  M.  &W.  428. 

Where  commissioners  of  sewers,  acting  for  an 
extensive  district,  divided  into  several  "levels," 
sffparately  drained  by  the  same  number  of  distinct 
sewers,  K>r  each  of  which  districts  a  separate  rate 
was  legally  made,  had,  of  their  own  authority,  con- 
nected two  of  these  levels,  and  made  a  new  rate  for 
the  two  united  levels : — Held,  that  the  occupiers  of 
property  within  the  two  levels,  intending  to  resist 
the  rate,  could  not  have  a  mandamus  for  the  In- 
spection of  '*  all  commissions,  plans,  rates,  present- 
ments, decrees,  «u:counta,  bo^,  proceedings,  and 
minutes  of  proceedings,"  relating  to  the  whole  dis- 
trict Regina  v.  the  Commissionert  (^f  Sewers  fir  the 
Tower  tJamlets,  in  re  St.  Katharine's  Dock  Compemy, 
11  Law  J.  Rep.  (N.s.)  Q.B.  2S1 ;  3  ^.B.  670. 

Under  the  Statutes  of  Sewers,  it  is  not  alone 
sufficient,  in  order  to  justify  an  assessment  to  the 
sewers  rate,  that  the  property  should  derive  benefit 
from  the  works  of  the  commissioners ;  but  it  is  also 
necessary  that  there  should  be  an  occupier  of  the 
property  assessed. 


Where,  thererore*  a  case  stated  an  asMtnttnt to 
the  sewers  rate  of  the  goivemor,  in  reapeetiif  tke 
Tothill  Fields  Bridewell;  that  the  pait of tbe bride- 
well assessed  was  merely  used  for  the  Mrposesf 
keeping  prisoners  therein  up<m  eriimnu  <Atti|PM, 
and  prisoners  in  execution  underVprosess  of  tke 
courts  of  requests  fbr  the  recovery  of  SBidi  Mts; 
that  the  governor  did  not  reside  in  that  part  of  tk 
bridewell,  nor  own  or  occupy  that  part,  BsreoBerdse 
any  controul  over  it,  further  or  in  any  eHhet  rigkt 
than  as  governor  of  the  gaol ;  that  as  geremBr,  ke 
was  rated  for  his  own  hoBse  wiUiiii  the  ptH 
separately;  that  no  pemns  reaiddd  in  fhs  hM 
part,  but  the  said  prisoners  during  the  peiiidef 
their  imprisonment,  and  the  ehief  tun^ey  sad 
matron,  who  were  appointed  by,  aod  held  tMr 
situations  during  the  pleasvre  of  the  Jvstiees  «f  tke 
Peaoe  fbr  the  city  and  liberty  of  Weoteiiistert  kst 
the  case  also  found,  that  the  bridewell  iaimi 
benefit  from  the  sefren,  for  nhiiA  the  rate  wbs 
made : — Held,  that  the  rate  oould  not  be  supported, 
as  there  was  no  occupier  upon  whom  it  eaiuld  ke 
imposed.  Tracey  ▼.  Taylor^  12  Law  J.  Repw  (XJ.) 
Q.B.  26;  3  an. 960. 

I7nder  the  Statutes  of  Sewers,  it  is  sot  sJeoe  itf- 
ficient,  in  order  to  justify  aa  asaessneat  to  the 
sewers  rate,  that  the  property  should  derive  beaeft 
from  the  drainage,  but  it  is  silso  necessary  AalAoe 
should  be  an  occupier  of  the  property  assessed 
^  J  H  was  rated  to  the  sewers  rate,  Ibr  llie  pca- 
sioners'  wards,  the  chapel,  and  the  dining-rsoa  «f 
the  pensioners  of  Ch«sea  Hospital,  and  alssibr 
fifty-seven  acres  of  land,  and  other  land  and  htSA- 
ings,  all  of  which  were  admitted  to  derive  beaefit 
from  the  sewers  within  the  jurisdiction  ef  the  sob- 
missioners ;  and  the  case  found  that  J  H  wai  a 
clerk  of  the  works  appointed  by  the  CeimnisaoBeD 
of  Woods  and  Forests,  and  attached  by  then  to 
Chelsea  Hospital,  to  superintend  tiie  doe  BwkH 
tenance  and  repairs  of  the  buildings  of  Ae 
Royal  Hospital;  that  he  resided  hi  e%er  apsit- 
ments  of  the  Hospital,  which  had  been  §Bi  may 
years,  and  were  then,  ^tSnetly  and  anpaiariy 
assessed  to  the  poor  rate  and  sewers  ratei  aad  fa 
which  a  sewers  rate  had  been  aaaesecd  sod  paid; 
that  he  also  attended  to  repairs  eonsected  iridi  a 
part  of  the  land :— H^,  that  he  was  not  tlweeea- 
pier  of  the  pensioners'  wards,  tiie  eha^el,  tike  diliig 
room,  or  tlie  land  or  buildings,  and  thereftie  aot 
rateable. 

The  case  also  stated,  that  the  assessHMBl  BMik 
on  J  H  was  upon  a  presentment  made  by  the  juy, 
that  such  property  was  liable  to  he  assessed,  md 
that  on  diis  presentment  a  trarerse  was  dirfy  anic, 
and  a  jury  summoned  to  try  sv^  tiareiae^  ^rin 
the  parties  severally  appeared  by  Aeor  attotates 
and,  after  hearing  ai^goments  and  witnesses  fiDrasd 
against  the  presentment,  a  verdict  was  ibund  lylbe 
jury,  confirming  the  presentment,  fte.: — ]ldd,^Mt 
J  H  was  not  debarred  by  these  proceedings  in  Ike 
sewers  court  fi'om  contesting  his  ocevpatioa  ia  sa 
action  of  trespass.    Keate  v.  Wratker,  12  LswJ. 
Rep.  (n.s.)  Q.B.  32;  S  Q.B.  984. 

(F)  Lighting  andWatchinq  Rate— Pubuca- 

TIOK. 

By  section  8S.  of  the  act  fbr  lighting  and  wstdi- 
ing  parishes  (3  &  4  Will.  4.  c.  90>r  the  o««n«cn 
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ar*  ra^nifed  to  proee«d  in  the  tame  manner,  for  the 
ptirpoie  of  collecting,  raising*  and  levying  the  rate 
undkr  Aat  act,  aa  for  levying  money  for  the  relief 
«f  the  poor;  and  hy  7  WilL  4.  &  1  Vict  c.  45.  s.  2, 
aU  aoticea  theretofore  made  in  churches  or  chapels, 
are  to  be  affixed  on  or  near  to  the  doors  of  all  the 
churches  and  chapek  within  the  parish.  A  Ughtiog 
and  watching  rate  waa  made  for  the  township  of 
Clitheroe,  s^  a  written  notice  of  it  was  affixed  to 
the  door  of  the  church  of  St  Michael,  in  the  town- 
•hiph  which  was  stated  to  be  the  only  place  where 
rates  for  the  relief  of  the  poor  had  theretofore  been 
publiabed.  At  the  time  of  the  publication  of  the 
rat«,  there  were  two  other  chujrehes  of  the  Esta- 
liUshed  Church  in  the  township  of  Clitheroe,  on 
tfao  daors  of  which  no  notice  of  the  rate  was  affixed: 
-^Held,  that  the  publication  of  the  rate  was  insuffi- 
cient Regmm  v.  fVkip,  12  Law  J.  Rep^  (n.8.}  M.C. 
^t  4  as.  141. 

(G)  DiSTftBM  FOR  RaTBB. 

A  local  act  (10  Geo.  3.  c  Ixxv.)  enacted  (sect 
15.)  that  the  rates  directed  by  that  act  should  and 
might,  on  refusal  or  neglect  to  pay  the  same  by  any 
person  or  peiaens  liable  thereto,  be  recovered  in 
aach  manner  aa  the  raUa  made  for  the  relief  of  the 
poor  are  directed  to  be  recovered.  The  17th  section 
anaoted,  that  any  person,  whether  landlord  or  tenant, 
who  should  let  out  his  or  her  house  in  separate 
apartments,  or  ready  furnished  to  a  lodger  or  lodg- 
ers^ should  be  deemed  to  be  the  occupier  thereof, 
and  might  be  rated  or  assessed  accordingly,  and 
abould  be  liable  to  the  payment  of  the  sum  so  rated ; 
aad  the  18th  section  enacted,  that  the  goods  and 
ohattels  of  each  and  every  person  renting  or  occupy- 
ing any  neady  furnished  house,  or  any  part  thereof, 
ahonld  be  liable  to  be  distrained  and  sold  for  the 
payment  of  the  said  rates: — Held,  that  tlie  goods  of 
A  lodger  ntight  be  distrained  for  rates  due  £om  the 
landlord. 

A  wanantanthorizing  a  distress  for  rates  recited 
that  sates  were  due  from  the  landlord  of  a  certain 
house,  a  demand  and  refusal,  and  that  it  had  been 
fully  proved  to  the  Justices,  on  oath,  that  the  land- 
lord had  been  duly  summoned  before  them,  to  shew 
oaase  why  he  had  refused  to  pay  the  rates,  but  that 
h»  had  not  shewn  any  cause : — Held,  in  an  action 
for  seising  goods,  against  the  officer,  that  the  defen- 
dant, who  justified  under  the  warrant,  need  not 
prove  the  fact  of  the  landlord  having  been  duly 
■tunnoned. 

Held  also^  that  proof  of  a  demand  of  a  perusal 
and  copy  of  the  warrant,  was  essential  to  the  main- 
taaanoe  of  the  action  against  the  officer,  unless  he 
was  shewn  to  have  been  guilty  of  an  excess :  and 
where  the  officer  distraint  the  goods  of  a  lodger, 
and  continued  in  possession  eight  hours,  saymg 
Uiat  he  should  remain  five  days  unless  the  money 
waa  psid,  it  was  held,  that  this  was  not  an  impound- 
ing, but  that  it  waa  a  question  for  the  jury,  whether 
ho  bad  remained  an  unreaaonable  time  tor  the  re- 
moval of  the  goods.  Peppercorn  v.  Hofinan,  12  Law 
J.  Rep.  (N.B.)  Exch.  270;  9  M.  &  W.  618. 


The  conveyance  of  real  property  facilitated  by 
8  8c  9  Vict  c  119;  23  Law  J.  Stat  App.  xvii. 

RECEIVING  STOLEN  GOODS. 

In  an  indictment  for  receiving  stolen  tin,  **  ingots 
of  tin*'  are  properly  described  as  so  many  pounds 
weight  of  tin  ;  so  it  would  be  proper  to  describe  a 
bar  of  iron  as  so  many  pounds  weight  of  iron ;  but 
if  an  article  has  obtained  in  common  parlance  a 
particular  name  of  its  own,  it  would  be  wrong  to 
describe  it  by  the  name  of  the  material  of  which  it 
is  composed :  thus  it  would  be  a  misdescription  to 
describe  cloth  as  so  many  pounds  weight  of  wool  or 
sovereigns  as  so  many  ounces  of  gold. 

A  prisoner  was  to  be  tried  on  three  indictments : 
1st,  tor  receiving  stolen  tin ;  2nd,  for  stealing  iron; 
Srd,  for  receiving  stolen  brass.  It  appeared  that  a 
constable  went  with  a  search  warrant  to  search  the 
prisoner's  premises  for  stolen  iron,  and  that,  having 
read  the  warrant  to  the  prisoner  the  latter  made  a 
statement : — Held,  on  the  trial  of  the  first  indictment, 
that  the  whole  of  this  evidence  was  receivable, 
although  part  of  it  related  to  the  charge  respect- 
ing the  iron;  and  also  that  evidence  might  be 
given,  that  at  the  time  of  the  search  the  prisoner 
endeavoured  to  conceal  some  brass  i  and  also,  that 
almost  immediately  afler  the  prisoner  was  talien 
away  from  the  premises,  at  the  conclusion  of  the 
aearch,  his  wife  carried  some  tin  under  her  cloak 
from  a  warehouse  on  the  premises.  Regina  v.  Afaiis- 
Jield,  Car.  &  M.  140. 

A  lad  stole  a  brass  weight  from  his  master,  and 
qfler  it  had  been  taken  from  him  in  his  master's  pre- 
sence it  wtu  rettored  to  him  again  with  his  master's 
consent,  in  order  that  he  might  sell  it  to  a  man  to 
whom  be  had  been  in  the  habit  of  selling  similar 
articles  which  he  had  stolen  before.  The  lad  did 
sell  it  to  the  man ;  and  the  man  being  indicted  for 
receiving  it  of  an  evil  disposed  person,  well  knowing 
it  to  have  been  stolen,  was  convicted,  and  sentenced 
to  be  transported  for  seven  years.  Regina  v.  Lyons, 
Car.  &  M.  217. 

W  stole  a  watch  from  A ;  and  while  W  and  Z 
were  in  custody  together,  W  told  Z  that  he  had 
planted  the  watch  under  a  flag  in  the  soot  cellar  of 
Z's  house ;  after  this  Z  was  discharged,  and  went 
to  the  flag  and  took  up  the  watch,  and  sent  his  wife 
to  pawn  it : — Hetd^at,  if  Z  thus  took  the  watch 
in  consequence  of  W's  information,  W  telling  Z  in 
order  that  he  might  use  the  information  by  taking 
the  watch,  Z  was  indictable  for  this  as  a  receiver 
of  stolen  goods  ;  but  that,  if  this  was  an  act  done  by 
Z  in  opposition  to  W,  or  against  his  will,  it  might 
be  a  question  whether  it  would  be  a  receiving. 
Megina  v.  Wade,  1  C.  &  K.  739. 


REAL  PROPERTY. 

The  law  of  real  property  amended  by  8  &  9  Vict. 
c>  IQ^i  2^  Law  J.  Sut  App*  ii. 


RECOGNIZANCE. 

A  tenant  holding  premises  from  quarter  to 
quarter,  on  the  terms  of  quitting  possession  at  the 
end  of  any  three  calendar  monuis  upon  receiving 
notice  in  writing,  and,  in  the  event  of  losing  his 
beer  licence,  of  quittins  when  requested  by  his  land- 
lord, and  without  notice,  is  not  a  tenant  for  *'  any 
term  or  number  of  years  certain,  or  from  year  to 
year;"  and  therefore  cannot,  at  the  expiration  of  a 
three  months'  notice  to  quit,  be  .compelled  under 
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the  1  Geo.  4.  c  S7. 1. 1,  to  enter  into  a  Teeognisance 
to  pay  costs.  Doe  d.  Carter  t.  Roe,  12  Law  J.  Rep. 
(N.8.)Exch.  27;  10  M.  &  W.  670;  2  DowL(if.8.) 
449. 

Where  a  recognizance,  taken  before  a  Justice  of 
the  Peace,  upon  the  removal  of  an  indictment  into 
the  Queen's  Bench,  had  been  returned  and  filed,  but 
not  inrolled,  the  Court  permitted  it  to  be  estreated 
into  the  Exchequer. 

Upon  a  motion  to  estreat  the  recognisance,  the 
affidayit  stated  that  the  side  bar  rule,  with  the  allo- 
catur for  costs  thereon,  had  been  served  on  the  prin- 
cipal  and  bail,  and  the  costs  demanded,  but  it  did 
not  state  that  any  notice  of  taxation  had  been  ^ven: 
— Held,  that  in  the  absence  of  anv  affidavit  that 
such  affidavit  had  not  been  given,  the  Court  would 
assume  the  proceedings  to  be  regular. 

In  the  margin  of  the  recognizance  '*  Middlesex" 
was  alone  mentioned,  and  it  was  stated  to  have  been 
"  taken  and  acknowledced  the  day  and  year  above- 
said,  before  me,  T  B  B,  a  magistrate  for  Surrey," 
and  in  the  body  that  (he  defendant  and  his  bail 
"  came  before  me  T  B  B,  Esq.,  one  of  Hejr  Ma- 
jesty's Justices  of  the  Peace  in  and  for  the  county 
of  Surrey."  Upon  an  objection  that  the  recogni- 
zance was  vend,  because  it  did  not  shew  jurisdiction, 
— Held,  that  assuming  it  to  be  doubtful  whether 
the  recognizance  was  good,  this  Court  would,  never- 
theless, estreat  the  recognizance  into  the  Exche- 
qaer,  and  leave  the  parties  to  rely  upon  this  as  a 
defence  there.  Regina  v.  Sydserff,  14  Law  J.  Rep. 
(H.8.)  as.  44;  2  Dowl.  &  L.  P.C.  564. 

A  recognizance  of  bail  having  been  returned  into 
court,  for  the  purpose  of  being  estreated,  the  Court 
refused  to  remit  it  back  to  the  Justices,  in  order  that 
it  might  be  amended.  Regina  v.  Stack,  12  Law  J^ 
Rep.  (N.a.}  aB.  166;  2  Bowl.  P.C.  (n.s.)  713. 

After  a  recognizance  had  been  returned  into  the 
Queen's  Bench,  for  the  purpose  of  being  estreated, 
the  Court  refused  a  motion  to  remit  it  back  to  be 
amended.  Em  parte  Higghu,  2  Dowl.  P.C.  (n.8.) 
713. 

If  a  defendant  is  bound  by  recognizance  to  appear, 
and  try  his  traverse,  he  may  not,  by  surrender  to 
the  officer,  avoid  the  payment  of  the  fees  customary 
on  the  entering  of  a  traverse* 

Where  perjury  was  charged  to  have  been  com- 
mitted in  that  woich  was  in  ef&ct  the  affidavit  on 
an  interpleader  rule ;  and  the  indictment  set  out  the 
circumstances  of  the  previous  trial,  the  verdict,  the 
judgment,  the  writ  of  fieri faciat,  the  levy,  the  notice 
by  8ie  prisoner  to  the  sheriff  not  to  sell,  and  the 
prisoner's  affidavit  that  the  goods  were  his  property, 
but  omitted  to  state  that  any  rule  was  obtained, 
according  to  the  provisions  of  die  Interpleader  Act : 
— Held,  that  the  indictment  was  bad,  as  the  affi- 
davit did  not  appear  to  have  been  made  in  a  judicial 
proceeding.    Regina  v.  Bishop,  Car.  &  M.  302. 


REGISTRY. 

A  lithographed  memorial  is  a  memorial  put  into 
writing  within  the  stat  7  Anne,  c.  20.  s.  5,  and 
ought  to  be  registered  by  the  registrars  of  deeds, 
&C.  for  the  county  of  Middlesex.  £«  parte  Ivitnep, 
14  Law  J.  Rep.  (n.s.)  Q.B.  200. 

A  entitled  to  a  leasehold  estate  in  Middlesex, 
mortgaged  that  estate  to  B,    and  died  before  the 


mortgage  deed  was  registered  leaving  C 
cutor.  C  executed  the  mor^iage  dnd,  and  his 
execution  was  attested  by  two  witnesses,  ndtberrf 
whom  had  attested  the  execution  of  the  deed  1^  say 
of  the  parties  to  it.  A  memorandum  of  this  dnd, 
attested  by  these  two  witnesses,  was  placed  on  the 
register: — Held,  that  the  deed  was  not  praptdy 
registered. 

By  sn  indenture,  dated  in  1800,  A  gEsntsd  a 
lease  to  B,  of  an  estate  in  Middlesex.  This  ksse 
was  duly  registered.  By  an  indentiircv  daled  m 
1828,  B  assigned  this  lease  to  C.  The  menarisl 
of  this  indenture  of  assignment  placed  upon  the 
register  did  not  contain  any  description  of  the 
estate,  or  the  pariah  where  it  waa  situated;  bsi 
stated  that  there  was  conveyed  **  all  that  piece  sf 
land,  and  all  the  premises  demised  by  and  eoataised 
in  the  indenture  of  lease  of  1800."  WhcCher  the 
indenture  of  1828  was  properly  registered,  frnm* 
Essex  V.  Bough,  11  Law  J.  R^.  Im^)  Ch.  37«; 
1  Y.  &  ColL  C.C.  620. 


RELEASE. 

A  release  rendered  as  effisctual  lor  the  eauwwjta» 
of  freehold  estates  as  a  lease  and  release  by  the  tarns 
parties  by  4  Vict  c  21 ;  19  Law  J.  Sut  26. 

To  an  action  of  covenant  by  a  joinUstock  kask- 
ing  co-partnership,  on  a  guarantie  given  by  the  de> 
fendants  of  the  solvency  dT  M,  M,  L^  &  B,  M  hsiaif 
become  indebted  to  the  co-partnenbip,  tbe  defcadant 
pleaded,  that  by  an  indenture  between  M,  M*  I4  A  ft 
of  the  first  part,  W,  H,  &  O  of  the  aec<aid  psrt,  the 
several  persons  or  partnership  firms  who  shsnU 
execute  the  said  indenture,  being  creditois  si 
M,  M,  L,  &  B,  of  the  third  part,  H  Wngamember 
and  partner  in  the  said  banking  co-partiierBhip,SBi 
a  holder  of  shares^  and  authorized  by  the  00-psil*' 
nership,  released  M,  M,  L,  &  B,  from  all  actisB^ 
debts,  &c.  The  defendant,  in  support  of  his  ple^ 
gave  in  evidence  a  composition  deed  made  betiwiai 
M,  M,  L,  &  B  of  the  first  part,  W,  H,  &  O  of  the 
second  part,  and  the  several  persons  or  paitaeisfaip 
firms,  being  creditors  of  M,  M,  L  &  B,  who  shosld 
have  executed,  or  should  execute  the  said  compea- 
tion  deed,  of  the  third  part  The  deed,  alter  na6ag 
that  M,  M,  L,  &.  B  were  indebted  to  W,H,  ft  0^ 
and  to  the  several  parties  to  the  deed  of  the  third 


part,  and  being  unable  to  pay  them,  had  ooivflyed 
all  their  property  to  W,  H,  &  O,  in  tnist  foe  pay- 


ment of  their  debts,  stated,  that  in 
thereof,  each  of  the  said  creditors,  parties  to  the  seid 
deed  of  the  second  and  third  parts,  did  for  them* 
selves,  their  heirs,  executors^&c,  and  partnen,  vdesA 
M,  M,  L,  &  B  Gcom  all  actions,  debts,  demands,  Ao. 
At  the  time  of  the  release,  a  separate  debt  of  21 1^ 
was  due  from  M  to  H.  H,  at  tJie  date  of  the  rclssi^ 
was  a  shareholder  in  the  joint«tock  hanking  cs* 
partnership : — Held,  that  the  plea,  was  not  pimdi 
the  release  from  H  to  M,  M,  L,  &  B,  notiadndnt 
the  debt  due  from  M  to  the  joint-stock  *»*"^»g  OO' 
partnership.  Bom  v.  Cooper,  1 1  Law  J.  Rep.  {9Jl) 
Exch.  325 ;  9  M.  &  W.  701 J  1  DowL  P.C.  (».a.)ll. 
Replevin.  Cognizance  that  the  plaintiff  was 
tenant  to  J  H  at  a  certain  rent,  and  that  the  defen- 
dants distrained  for  the  rent  of  half  a  year^  ending 
tbe  29th  of  September  184L  Plea,  that  after  tbe 
rent  became  due,  J  H,  by  indenture  porpoxting  ts 
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be  made  the  lit  of  Pebrasry  1841,  bat  made  after 
die  29th  of  September  1841,  released  the  rent  The 
defendants  in  their  replication  set  out  the  inden- 
tore,  dated  the  1st  of  February  184] ,  being  a  demise 
to  the  plaintiff  of  the  premises  in  question,  to  hold 
from  the  80th  of  July  1840,  for  fourteen  years :  the 
flrst  payment  of  rent  to  be  made  on  the  25th  of 
March  then  next: — Held,  that  the  indenture  had 
not  the  effect  of  releasing  the  tenant  fh>m  payment 
«f  rent,  due  under  a  parol  contract  before  its  execu- 
tion. Cooptr  r.  BohhuoHf  12  Law  J.  Rep.  (n.8.)  ExcIl 
48;10M.  fr  W.694. 

To  a  declaration  on  a  policy  of  insurance,  the 
defendant  pleaded  a  release,  by  deed,  of  the  causes 
of  aodoB.  The  plaintiff  replied,  setting  out  on 
oyer  the  deed  of  releaae,  from  which  it  appeared 
that  the  intention  of  the  parties  thereto  was  to  re- 
lease a  particnlar  sum  of  money  only ;  and  then 
aTerred  that  the  money  so  released  was  due  for 
other  and  diflerent  eontracti  dian  those  in  the 
declaration  mentioned : — Held,  bad,  inasmuch  as  it 
did  not  either  traversav  or  oonfesa  and  avoid  the 
release. 

The  declaration  averred,  that  one  Lee,  and  the 
plaintiff,  or  one  qfthem,  were  interested  in  the  policy 
of  insuranee,  which  was  made  for  the  benefit  of  the 
person  or  persons  so  interested.  The  defendant 
pleaded  a  release  by  the  pkuntiff: — Held,  a  good 
plea;~-coBfirming  Oihwn  r.  Winter,  10  Law  J. 
Sep.  (N.S.)  Exch.  94;  7  M.  ft  W.  81. 

Annmpsit  for  goods  sold  and  delivered,  brought 
against  the  defendants,  as  members  of  the  Alliance 
Club.  Plea,  puis  darrein  eontimun^e,  a  release 
given  by  the  plaintiflt  to  a  co-contractor  with  the 
defendants.  Replication,  noa  ett  factum;  rejoinder, 
that  the  deed  is  the  deed  of  the  plaintifis.  At  the 
trial,  that  issue  was  fonnd  for  the  plaintiiiB,  who 
then  proved  a  ddivery  to  the  defendants  under  a 
Jndge's  order  of  particulars  of  demand,  and  an  ad- 
mfseion  by  them  that  the  goods  specified  in  such 
particulars  were  delivered  at  the  times  therein  men- 
tioned,  at  the  Alliance  Clubhouse,  and  that  the 
ptiees  charged  were  fair  and  reasonable.  Upon 
this  evidence,  the  jnry  having  found  for  the  plain- 
tiA,  with  194/.  damages,  the  Court  reduced  the 
damages  to  I«.  Todd  v.  Emkf,  1 2  Law  J.  Rep,  (  n.8.  ) 
Excfa.  856;  11  M.  &  W.  1;  2  Dowl  P.C.  (n.s.) 
570. 

The  plaintiff  having  brought  an  action  against 
the  defendant  to  recover  the  rent  of  certain  property 
which  had  originally  belonged  to  R,  and  a  claim 
being  made  by  tiie  executors  of  T  M  (the  father  of 
the  plaintiff)  to  the  rent,  an  issue  under  tiie  Inter- 
pleader Act  was  directed,  in  which  the  executors 
were  plaintiUs,  and  the  present  plaintiff  defendant, 
to  try  the  right  to  the  rent  in  Question.  This  issue 
had  been  decided  in  favour  of  tlie  executors.  A  deed 
WIS  Sttbaeonently  executed  by  the  plaintiff  of  the 
first  part,  me  children  of  T  M  of  the  second  part, 
ttd  the  executors  of  the  third  part,  whereby,  after 
reciting  various  transactions,  but  not  alluding  to 
the  issue,  the  plaintiff  released  the  parties  of  the 
aecond  and  third  parts  from  all  costs  incurred  by 
then,  and  all  claims  and  demands  in  respect  of 
eertun  transaetions  therein  mentioned,  but  it  was 
provided  that  the  said  release  should  not  extend  to 
or  affect  or  in  any  manner  prejudice  the  rights  or 
title  which  the  plaintiff  claimed  in  the  estate  or 


effects  of  R,  or  any  costs,  charges,  or  expenses 
incurred  by  the  plaintiff  in  relation  thereto.  The 
parties  of  the  second  and  third  parts  then  released 
the  plaintiff  from  all  costs,  charges,  or  expenses 
which  they  or  either  of  them  might  have  incurred 
in  and  about  all  the  matters  therein  particularly 
mentioned,  and  also  of  and  from  all  claims  and  de- 
mands which  the  parties  of  the  second  and  third 
parts  might  have  or  claim  against  the  plaintiff  on 
account  of  any  transaction  which  might  have  taken 
place  between  them,  or  any  or  either  of  them  : — 
Held,  that  the  costs  of  the  interpleader  issue  were 
not  included  in  the  release  given  to  the  plaintiff; 
and  also,  that  the  release  extended  only  to  Joint 
claims  which  the  parties  of  the  second  and  third 
parts  had  against  the  plaintiff,  and  not  to  a  claim 
which  those  of  the  third  part  alone  had  against 
him.  Major  v.  Salithury,  14  Law  J.  Rep.  (m.s.) 
aB.  118. 

A  court  of  law  will  not  interfere  to  prevent  a 
party  firom  pleading  a  release,  unless  it  be  made 
out  manifestly,  and  clearly  that  there  has  been  a 
fraud  by  some  person  upon  the  plaintiff,  and  that 
the  defendant  is  a  party  to  that  fraud.  Therefore, 
in  an  action  for  illegally  pledging  tobacco,  the 
Court  refused  to  set  aside  a  plea  of  release  bv  one 
of  several  parties  interested  in  the  tobacco,  it  not 
being  clear  that  a  court  of  equity  would,  under  the 
circumstances,  set  aside  the  release. 

Sembk — That  a  court  of  law  has  no  power  to  set 
aside  a  release,  but  can  only  prevent  its  being 
pleaded.  PhiUipt  v.  Claggett,  12  Law  J.  Rep.  (njR.) 
Exch.  275;  11  M.  &  W.  84;  2  Dowl.  P.C.  (Ns) 
1004. 

To  trespass  for  fhlse  imprisonment  and  taking 
goods,  the  defendant  pleaded  (amongst  other  pleas) 
that  the  goods  were  the  property  of  one  of  the  defen- 
dants and  W  M,  aa  administrators : — Held,  that  the 
next-of-kin  waa  a  competent  witness  for  the  defen- 
dant without  a  release. 

QK«re— Whether  a  deed  of  release  by  two  of  the 
next-of-kin  of  their  interest  in  the  goods  requires 
two  separate  stamps.  Thomat  v.  Bird,  1  Dowl.  P.C. 
(n.8.)  906. 

A  release  executed  by  several  commoners  of  their 
separate  rights  of  common  over  the  same  waste,  is 
sufficient  to  make  them  all  competent  witnesses  in 
an  action  touching  the  extent  of  the  waste,  though 
there  be  only  one  stamp.  Carpenter  v.  Butler f  2  M. 
ft  R.  290. 

A  party  who,  upon  a  compromise,  had  executed 
a  general  release  claimed  relief  on  the  ground  of  a 
large  item  in  which  he  was  interested  having,  by 
mistake,  been  omitted  in  the  account : — Held,  that 
he  was  entitled  to  relief,  but  that  to  obtain  it  the 
release  must  be  wholly  set  aside.  Pritt  v.  Clayf  6 
Bea.  508. 

A  executed  a  bond  to  B  and  C,  conditioned  for 
payment  of  an  annuity  of  1002.  to  D  for  life,  and 
assigned  an  annuity  of  120^  for  the  life  of  one  M, 
and  a  policy  of  insurance  for  700iL  on  M's  life  to  B 
and  C  upon  certain  trusts  for  flirther  securing  the 
annuity  of  lOOt  M  died,  and  A  died  shortly  aftei^ 
wards,  having,  as  was  then  believed,  received  the 
700iL,  and  applied  it  to  his  own  use.  Shortly  after- 
wards D,  in  consideration  of  500^,  released  A's 
personal  representative,  and  B  and  C  fVom  the  an- 
nuity of  100/:,  and  the  securities  for  it     Some 
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yean  afterwards  it  was  discovered  that  A  had  placed 
the  700/.  in  a  bank  in  the  names  of  B  and  C,  where 
it  still  remained :— Held,  that  the  release  having 
been  executed  under  a  mistake  was  inoperative,  and 
that  the  700/.  remained  impressed  witn  the  trusts 
for  securing  the  annuity  of  100/.  More  v.  Besher, 
11  Law  J.  Rep.  (n.8.)  Ch.  158  ;  12  Sim.  465. 


Court     In  r$  Camberweli  ftent-ekarge,  12  Law  J. 
Rep.(N.8.)  Q.B.  155  ;  4  aB.  151. 


REMAINDER. 

Contingent  remainder  created  by  a  limitation  to 
the  use  of  the  husband  and  wife,  and  the  survivor 
and  the  heirs  and  assigns  of  the  survivor,  barred  by 
a  fine  subsequently  levied  by  the  husband  and  wife. 
Parker  v.  Carter,  4  Hare,  409. 

The  Court  has  no  power  to  order  a  remainder- 
man expectant  upon  the  determination  of  an  estate 
pur  outer  vie,  to  pay  to  the  tenant  pur  outer  vie  the 
expenses  of  producing  the  eettui  aue  vie,  under  the 
act  6  Anne,  c  18.    Re  Jtaae,  4  M.  &  Cc  11. 


REMOTENESS. 
[See  Action,  When  Maintainable.] 


RENT  AND  RENT-CHARGE. 

Qumre — ^Whether  the  assignment  of  rent  by  a  re- 
versioner in  a  lease  does  or  does  not  carry  with  it 
the  revenion.  Toyhr  v.  Martindale,  1  Y.  &  Coll. 
CC.  658. 

A  deed  granting  an  annuity,  charged  upon  cer- 
tain premises,  gave  a  power  to  the  grantee,  if  the 
annuity  should  be  behind  for  tw«nty  days,  to  enter 
upon  the  premises  and  distrain,  "  and  the  distress 
and  distresses  then  and  there  found  to  take,  seise, 
lead,  drive,  carry  away,  and  impound,  detain  and 
keep,  and  sell  and  dispose  of  the  same,  in  the  same 
manner  as  the  law  directs  in  cases  of  rent  in  arrear:" 
— Held,  that  this  clause  gave  the  grantee  of  a  rent- 
charge  the  same  power  to  take  hay  or  com  in  the 
stacl^  as  a  distress,  as  was  given  to  landlords  by 
sUtute  2  Will.  8.  e.  5.  s.  3. 

The  goods  of  a  stranger  may  be  distrained  for 
the  arrears. 

If,  where  a  seisin  is  alleged  in  the  avowry,  and 
a  subsequent  grant  of  the  rent- charge  by  the  party 
seised,  the  plaintiff  relies  on  exemption  from  the 
distress,  on  the  ground  of  an  interent  anterior  to  the 
grant,  it  is  matter  for  him  to  plead.  Joknacn  v. 
Polkner,  11  LawJ.Rep.  (N.8.)aB.19S;  2aB.925. 

Under  section  8S.  of  6  &  7  Will.  4.  c  71,  the 
owner  of  a  rent-charge  may  proceed  to  get  posses- 
sion of  land  on  which  rent-charge  is  in  arrear,  for 
the  whole  amount  in  arrear  (subject  to  the  previ- 
sion at  the  end  of  the  section,  that  not  more  than 
two  years'  arrears,  over  and  above  the  time  of  such 
possession,  shall  be  at  any  time  recoverable), 
although  he  has  not  attempted  to  distrain  at  the 
end  of  each  suocessive  half-year  in  which  default 
was  made,  and  although  it  may  be  that,  twenty-one 
days  after  the  termination  of  any  such  prior  half- 
year,  there  was  a  snfRcient  distress  on  the  premises. 

Where  a  Judge  of  this  court  has  ordered  a  writ 
to  be  issued  under  section  82,  parties  seeking  to 
tec  aside  the  writ  for  irregularity  may  apply  to  the 


REPLEVIN. 

To  an  action  on  a  replevin  bond,  the  condition  of 
which  was,  that  the  defendant  should  appear  and 
prosecute  his  suit  below  with  eflfect ;  and  the  fareseh 
alleged  being,  that  the  defendant  did  not  appear 
and  prosecute,  &c.,  the  defendant  pleaded,  that  tlie 
plaintiff  entered  his  appearance  in  the  county  court 
to  the  plaint  of  the  defendant,  and  that  the  isid 
suit  was  still  depending  and  undetermined : — Held, 
on  special  demurrer,  that  the  plea  was  ill.  Ajfiir 
V.  Edwards,  10  Law  J.  Rep.  (n.s.)  C.P.  2ST;  8  M.ft 
G.  202. 

The  prosecuting  of  a  suit  with  eflfect,  prorided 
for  in  the  condition  of  a  replevin  bond,  means  pro- 
secuting it  to  a  not  unsuccessful  terminatioa. 

In  a  declaration  in  an  action  on  a  replevin  bond, 
the  breach  assigned  was,  that  the  defendant  <fid  Mt 
appear  at  the  next  county  court,  and  tlien  and  there 
prosecute  his  suit  with  effect: — ^Held,  tiist  the 
breach  was  not  well  assigned,  it  being  connsteot 
therewith  that  the  suit  might  have  been  begnn  at 
the  first  county  court,  and  might  be  still  pending: 

Sembte  —  That  the  words  **  Aien  and  there,** 
usually  inserted  in  the  conditions  of  replevin  bowls, 
are  improper.  Jaekscn  v.  Hanson,  10  Law  J.  Rep. 
(r.8.)  Exch.  896 ;  8  M.  8t  W.  477 ;  1  Dowi  P.C, 
(n.s.)  69. 

A  replerin  bond  was  taken  in  September  I81C^ 
in  a  penalty  of  50/. ;  the  value  of  the  goods  dis- 
trained was  12/.  7s, ;  the  rent  in  arrear  ISiL  Ute 
bond  contained  a  condition  for  indenaiiilying  the 
sheriff  The  bond  having  been  assigned  in  Feb- 
ruary 1841,  and  an  action  commenced  on  it  in  the 
same  month,  the  Court  refiased  an  application  made 
in  April  1841,  to  set  aside  the  bond  for  ixregnhritv, 
intimating  that  the  practice  had  been  genera)  to 
take  such  bonds,  and  that  the  application  was  made 
too  late.  Proceedings  were  ordered  to  be  stayed  db 
payment  o(  the  single  value  of  die  goods,  Ihedoabb 
costs  of  the  replevin  suit,  and  tbe  costs  of  the  tf- 
plication.  But,  sembk — ^The  common  practice  of 
taking  bonds  in  a  larger  penalty  tiian  donUe  tte 
value  of  the  goods,  is  objectionaDle  and  irregnlan 
and,  quare,  whether  a  bond  containing  a  oondition  to 
indemnify  the  sheriff,  can  properly  be  assigned  bj 
htm.  Meyers  or  Miers  v.  Lockwood,  1 1  Law  J.  Rfp. 
(N.s.)  Q.B.  47 ;  9  Dowl.  P.C.  975. 

It  is  no  breach  of  a  condition  in  a  replevin  brad, 
**  to  appear  at  the  next  county  court,  and  tiien  and 
there  to  prosecute  the  actiou  with  efiect,*'  entittnig 
the  assiguee  of  the  bond  to  bring  his  action  agdnrt 
the  sureties,  that  the  plaintiff  in  replevin  remored 
the  proceedings  by  rs.  fa,  to.,  and  tnat  pending  the 
proceedings  in  the  court  above,  he  died. 

The  declaration  stated  the  proceedings  sad  re- 
moval, and  the  death  of  the  plaintiff  in  replevin; 
whereby  an  action  had  accrued,  (ke.  Plea,  that  Ae 
plaintiff  in  replevin  died ;  by  reason  whereof  the 
said  suit  abated.  Replication,  that  the  plaintiff  in 
replevin  sued  out  a  re.  fa,  lo,,  and  thereby  dehycd 
the  plaint  and  suit,  and  prevented  the  plaint  sod 
suit  proceeding  in  the  county  court,  whereupon  the 
plaintiff  says,  that  his  death  is  no  excnse.    Replica- 
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tioQ»  bad.   Morris  t.  Maithewt,  1 1  Law  J.  Bep.  ( N.8. ) 

aB.  57 ;  2  ae.  293. 

The  assignee  of  a  tenant  for  life  of  certain  pre- 
iDises  having  distrained  after  the  expiration  of  the 
life,  the  tenant  replevied,  and  entered  into  the  usual 
bond  for  prosecuting  an  action  of  replevin  at  the 
aext  county  court.  The  tenant  having,  by  mistake, 
omitted  to  enter  a  plaint  at  the  next  court,  the  land- 
lord took  an  assignment  of  the  replevin  bond,  and 
brought  an  action  upon  it  against  one  of  the  sure- 
ties. An  application  having  been  made  to  stay 
the  proceedings  on  the  bond,  on  the  above  grounds, 
and  also  that  the  action  of  replevin  had  been  com- 
menced and  was  intended  to  be  tried,  the  Court 
refused  to  stay  the  proceedings,  as  it  appeared  that 
the  application  was  made,  not  on  behalf  of  the  aure^ 
ties,  but  of  the  principaL  Warton  v.  Blacknell,  IS 
Law  J.  Bep.  (k.s.)  Kxch.  112. 

In  a  declaration  on  a  replevin  bond,  the  breach 
assigned  was,  that  the  defendant  did  not  appear  at 
the  next  county  court,  and  then  and  there  prosecute 
his  suit  with  effect : — ^Held,  bad,  as  it  was  consistent 
with  the  breach,  that  the  suit  was  commenced  at 
the  fiist county  court,  and  was  still  pending.  Jack' 
ton  V.  Hujuen^  1  Dowl.  P.C.  (n.8.)  69. 

A  cogDizance  by  defendant  as  baillfl*,  for  double 
rent,  under  11  Gto*  2.  c  19.  s.  18,  should  shew  the 
terms  of  the  tenancy,  and  of  the  notice  to  quit, 
in  order  that  the  tenant^s  power  to  determine  the 
tenancy  by  notice  to  his  landlord,  and  the  sufficiency 
in  law  of  the  ootiee  given,  may  appear.  On  apecijU 
demurrer,  the  Court  held  it  insufficient  to  allege 
that  the  tenant  "having  the  power  to  determine  the 
said  tenancy,  hy  giving  such  notice  to  quit  as  here- 
inafter mentioned,  gave  tlie  plaintiff  notice  to  quit 
on,"  &c.  SumbtrtUme  v.  Duhoitt  12  Law  J.  Rep. 
(n.8.)  Ejcch.  98  ;  10  M.  &  W.  765. 

To  an  action  hy  the  assignee  of  a  replevin  bond, 
the  defendant  pleaded  that  tlie  said  supposed  bond 
was  taken  from  him,  in  the  name  of  the  sheriff  of 
S,  by  one  T  H»  under  pretence  that  T  H  was  the 
sheriff's  deputy  for  taking  replevies;  that  the 
sheriff  had  not  deputed  X  H,  nor  had  T  H  auy; 
authority  to  take  replevies ;  without  this,  that  the 
sheriff  took  the  bond  modo  et  /orm&* 

It  appeared  that  the  bond  had  been  ^iven  by  the 
defendant  to  T  H,  who  acted  as  replevin  clerk  for 
the  sherifl^  but  no  proof  was  given  of  his  actual  ap^ 
poiotment  by  the  sheriflf: — ^Held,  that  such  proof 
was  not  necessary.  Fwilkner  v.  Joknson,  12  Law  J. 
Rep.  (II.6.)  Exoh.  433 ;  11  M.  &  W.  581 ;  1  DowL 
&  L.  P.C.  346. 

In  replevin,  the  defendant  avowed  the  taking  for 
rent  in  anear,  to  which,  the  plaintiff  pleaded  nan 
taudt,  and  rient  in  arrear.  The  evidence  was,  that 
the  defendant  let  to  the  plaintiff  in  1838  certain 
premises  which  were  then  mortgaged  to  W.  la 
18iO,  interest  oa  tlie  mortgage  being  unpaid,  the 
defendant  gave  W  authority  in  writing  to  receive 
the  rents  of  the  plaintiff,  which  he  paid  to  him 
accordingly.  In  1841,  the  defendant  counter- 
manded this  authority,  and  required  the  plaintiff 
again  to  pay  him  the  rents.  W  was  no  party  to  the 
countermand.  Shortly  after,  on  non-payment  of 
rent  to  the  defendant,  he  distrained.  Kent  was 
dne,  and  had  not  been  paid  either  to  W  or  the  land- 
lord at  the  time  of  the  distress,  and  interest  on  the 
mortgage  was  also  due  to  W : — Held,  that  neither 
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df  the  pleas  was  proved;  and  that  if  the  faots  con- 
stituted a  defence,  they  should  have  been  specially 
pleaded.  Wheeler  v«  Brcuucombe,  13  Law  J.  Rep. 
(N.s.)  as.  83. 

In  replevin  upon  a  taking  of  goods  in  a  public- 
house  and  a  brewery,  there  was  an  avowry  as  to  the 
taking  in  the  public-house  only  (omitting  the  brew- 
ery). The  Judge,  at  the  trial,  would  not  allow  the 
avowry  to  be  amended  by  inserting  the  brewery. 

The  23rd  sect,  of  the  statute  3  &  4  Will.  4.  c  42. 
does  not  extend  to  the  amending  of  omissions  in 
pleading.    Regina  v.  Bower,  Car.  &  M.  262. 


REQUESTS,  COURT  OF. 
[See  Inferior  Court.] 

The  Court  of  Saint  Briavel's  abolished,  and  the 
more  easy  and  speedy  recovery  of  small  debts 
within  the  hundred  of  Saint  Briavel's,  in  the  county 
of  Gloucester,  provided  for  by  5  &  6  Vict.  c.  83 ; 
20  Law  J.  Stat.  291. 

The  sum  recovered  by  verdict,  and  not  the  amount 
claimed  by  the  plaintiff  to  be  dve  to  him,  is  to  be 
considered  the  debt  for  which  the  action  is  brought 
within  the  meaning  of  the  Sandwich  Court  of  Re* 
quests  Act,  13  Law  J..  Rep,  (n.s.)  Exch.  121; 
12M.&W.453. 


RESTITUTION. 

Where  two  Juaticea  had  given  possession  of  pre«- 
mises  to  a  landlord  under  1 1  Geo.  2.  c.  19.  s.  16, 
and,  the  tenant  having  appealed  under  section  1 7. 
of  the  same  aot,  to  the  Justices  of  assize,  the  latter 
had  made  an  order,  directing  '*  restitution  to  he 
made"  of  the  premises  to  the  tenant: — Held,  that 
a  mandamus  would  not  lie  to  compel  the  Juaticea 
who  gave  possession  to  cause  such  restitution  to  be 
made.  Hegina  v.  Trailf  10  Law  J.  Rep.  (n.s.)  M.C. 
57 )  4  P.  &  D.  325. 


RETAINER, 
[See  Attoksiby  <U).] 
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revenue. 

The  laws  for  the  importation  of  corn  amended  by^ 
5  Vict  a  14}  20  Law  J,  Stat  -23. 

The  tude  of  British  possessions  abroad  regulated 
hy  8  &  9  Vict  e.  93;  23  Law  J.  Stat.  38^. 

Provisions  for  regulating  the  trade  of  the  Isle  oC 
Man,  8  &  9  Vict  o.  94)  23  Law  J.  SUt  404k 

The  duty  oa  rum  and  rum  shrub  the  produoe  «f 
and  imported  from  certain  British  possessions  ii^ 
the  East  Indies  into  the  United  Kingdom  reduced 
by  4  Vioi.  c.  8 1  19  Law  J.  SUU  9» 

Certain  law9  relating  to  the  ooUection  and 
management  of  the  duties  of  excise  altered  and 
amended  hy  4  Viet  c  20 ;  19  Law  J.  Stat.  20. 

The  5  Geo.. 4.  c.  41,  for  repealing  certain  duties 
on  law  proceedings  iu  the  courts  in  Great  Britain 
and  Ireland  respectively,  and  provision  mad^  for 
better  protecting  the  duties  payable  upon  stamped 
vellum,  parchment,  or  paper,  by  4  &  5  V)ct  c  39 ; 
lOLawJ.SUt  39. 

An  additional  duty  imposed  on  spirits^  aad  the 
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allowance  on  spirits  made  from  malt  only  in  Ireland, 
repealed  by  5  Vict  c.  15;  20  Law  J.  Stat  Z5, 

Certain  allowances  of  the  duhr  of  eicise  on  soap 
used  in  manufactures  continued  by  6  Vict  c.  16 ; 
20  Law  J.  Stot  87. 

Countervailing  duties  and  drawbacks  on  articles 
enumerated  in  6  &  7  Will.  4.  c.  72,  repealed,  and 
new  duties  and  drawbacks  granted  in  lieu  thereof; 
and  so  much  of  5  Vict  o.  15.  as  repeals  the  allow- 
ance on  spirits  made  from  malt  only,  in  Ireland, 
suspended  for  a  limited  time  by  5  Vict  c.  25 ;  20 
Law  J.  Stat  61. 

Duties  on  sugar  and  molasses  imposed  by  6  &  7 
WilL  4.  c.  26,  and  8  &  4  Vict  o.  17,  continued  till 
5th  of  July  1843,by5Victc.S4;  20Law  J.  Stat  87. 

Duties  imposed  on  profits  arising  from  property, 
professions,  trades,  and  ofBces,  until  the  6th  April 
1845,  by  5  ft  6  Vict  o.  &5  ;  20  Law  J.  Stot  88. 

Compositions  for  assessed  taxes  continued  for  a 
further  term  of  one  year  ending  the  6th  April  1844, 
and  the  laws  relating  to  the  land  and  assessed  toxes 
amended  by  6  ft  6  Vict  c.  87;  20  Law  J.  Stat  146. 

The  duties  payable  on  stoge  carriages,  and  on 
passengers  conveyed  upon  railways,  and  certain 
other  stamp  duties  in  Great  Britain  repealed,  and 
other  duties  granted  in  lieu  thereof;  and  the  laws 
relating  to  the  stomp  duties  amended,  by  5  ft  6 
Vict  c.  79 ;  20  Law  J.  Stot  267. 

Relief  granted  from  the  duties  of  assessed  taxes 
in  certain  cases,  and  provision  made  for  assessing 
and  chaiging  the  property  tox  on  dividends  payable 
out  of  the  revenue  of  foreign  stotes,  by  5  ft  6  Vict 
c.  80 ;  20  Law  J.  Stot  275. 

The  collection  and  management  of  the  duties  on 
oertifioates  to  kill  game  in  Ireland  transferred  to 
the  commissioners  of  excise  by  5  &  6  Viot  c.  81 ; 
20  Law  J.  Stot  277. 

The  stamp  duties  in  Great  Britain  and  Ireland 
assimilated,  and  regulations  for  collecting  and 
managing  the  same  until  the  10th  of  October  1845 
made,  by  5  &  6  Viet  c.  82;  20  Law  J.  Stat  279. 

Wheat  permitted,  until  the  Slst  August  1845,  to 
he  delivered  from  the  warehouse  or  the  vessel  duty 
free,  upon  the  previous  substitution  of  an  equivalent 
quantity  of  flour  or  biscuit  in  the  warehouse.  5  ft 
6  Vict  c.  92 ;  20  Law  J.  Stot  846. 

The  law  relating  to  the  manufacture  of  tobacco 
and  the  duties  thereon  amended  by  5  &  6  Viot 
e.  98  ;  20  Law  J.  Stot  847. 

The  dnty  on  wheat  and  wheat  flour,  the  product 
of  the  province  of  Canada,  imported  thence  into  the 
United  Kingdom,  reduced  by  6  ft  7  Vict  c.  29 ;  21 
Law  J.  Stot  60. 

The  duty  on  spirito  in  Ireland  reduced,  and  other 
countervailing  duties  and  drawbacks  imposed  on 
the  removal  of  certain  mixtures  and  compounds 
between  Ireland,  England,  and  ScoUand,  respec* 
tively,  by  6  ft  7  Vict  c.  49 ;  21  Law  J.  Stot  95. 

The  duty  of  excise  on  vinegar  repealed,  and  the 
duties  and  drawbacks  now  payable  on  flint  glass 
made  the  same  as  on  bottle  glass,  by  7  &  8  Vict 
c.  25 ;  22  Law  J.  Stat  68. 

Certain  duties  on  sugar  imported  into  the  United 
Kingdom  granted  to  Her  Majesty  by  7  ft  8  Vict 
c.  28 ;  22  Law  J.  Stot  73. 

Composition  for  assessed  toxes  continued  until 
the  5th  of  April  1846,  and  certoin  laws  relating  to 
duties  under  Uie  management  of  the  commissioners 


of  stomps  and  toxea  amended,  by  7  ft  8  Viet  &  46; 

22  Law  J.  Stot  114. 

The  duties  payable  upon  books  and  engiaringt 
reduced*  under  certain  circumstances,  by  7  ft  8  Vict, 
c.  88 ;  22  Law  J.  Stot  143. 

Certain  allowances  of  the  duty  of  excise  on  sosp 
used  in  manufactures,  continued  until  the  end  tf 
the  session  of  parliament  next  after  the  81st  Jalj 
1846,  by  7  ft  8  Vict  c  51 ;  22  Law  J.  Stat  120. 

The  duties  on  profite  arising  from  property,  pro- 
fessions, trades,  and  offices,  continued  for  three  yesn 
by  8  Vict  c.  4;  28  Law  J.  Stot  2. 

The  duties  and  laws  of  excise  on  glass  ivpesM 
by  8  Vict.  c.  6 ;  23  Law  J.  Stot  6. 

Export  duties  on  cement,  stone  and  flint,  clay  an^ 
china  stone,  coals,  culm  or  cinders,  repeskd  by 
8  Vict  c.  7 ;  23  Law  J.  Stot  7. 

The  duties  of  excise  on  sugar  manufactuied  in 
the  United  Kingdom  repealed,  and  other  duties  im- 

gosed  in  lieu  thereof  by  8  Vict  c  18 ;  28  Lav  J. 
tot  26. 

The  duties  of  excise  on  sales  by  auction  repealed, 
and  a  new  duty  imposed  on  the  licenco  to  be  takes 
out  by  all  auctioneers  in  the  United  Kingdom,  bjr  8 
Vict  c.  15  ;  23  Law  J.  Stot  27. 

The  acta  for  authorizing  a  composition  for  »• 
sessed  taxes  continued  for  five  years,  and  ameaded 
by  8  ft  9  Vict  c.  36 ;  28  Law  J.  Stot  186. 

The  oonntervailinff  duties  payable  on  spinticf 
the  nature  of  plain  British  spirits,  the  vaaanhdnn 
of  Guernsey,  Jersey,  Aldemey,  or  Sark,  impeete^ 
into  the  United  Kingdom  detmnined,  and  the  ia- 
portotion  of  rectified  or  compound  spirits  ftsoi 
the  said  islands,  prohibited  by  8  ft  9  Vict  e.  6J; 
28  Law  J.  Stat  241. 

11  Geo.  4^  ft  1  Will.  4wc.  45;  3  ft  4  Will.  4.  e.  51 : 
3  ft  4  WilL  4.  c  52  ;  3  ft  4  WUl.  4.  c  53;  3  ft  4 
Will.  4.0.54;  3  ft  4  WilL  4.  c  55 ;  8ft4WiIL4L 
c.  56  ;  3ft  4  Will.  4.  c  57;  8  ft  4  WilL  4.  c^5S; 
8  ft  4  WilL  4.  c.  59;  3  ft  4  WilL  4.  e.  60;  3  &  4 
WilL  4.  &  61 ;  4  ft  5  Wia  4.  c  13;  4&  5  Wi]L4 
e.  89;  5  ft  6  WilL  4.  c  56:  5  ft  6  WilL  4:  e.6&3 
6ft  7  Win. 4.0.60;  1  ft 2  Vict  c  US;  5  ft  6  Viet 
c.  47;  5&6Viotc.49;  5&6  Vict  &56:  6&7 
Vict  c.  84;  7  ft  8  Vict  o.  16;  7&6Vict  c4S) 
8  ft 9  Vict  e.  12;  8  ft  9  Vict  c.  45,  idadi^totlie 
customs,  repealed,  except  so  far  as  they  repeal  say 
former  acto,  and  except  so  far  as  relates  to  mf 
arrears  of  duty,  or  to  any  drawbacks  which  shsB 
have  become  due  and  payable,  or  to  any  penalty  « 
forfeiture  which  shall  have  been  incurred  under,  st 
any  ofifence  committed  contrary  to  than,  by  8  &  S 
Vict  c.  84 ;  23  Law  J.  Stat  287.  By  this  act  the 
5  Viot  c.  17  (made  perpetual  by  8  &  9  Vict  c.  45, 

23  Law  J.  Stot  218,)  is  also  repealed. 

The  management  of  the  customs  provided  ftr 
by  8  ft  9  Vict  c  85;  23 Law  J.  Stat  287. 

The  general  regulation  of  the  custonia  pioridei 
for  by  8  ft  9  Vict  c.  86 ;  23  Law  J.  Stat  295. 

Provision  made  for  the  prevention  of  smuggUnff 
by  8  ft  9  Vict  c.  87 ;  23  Law  J.  Stot  320. 

Duties  of  customs  granted  by  8  ft  9  Vkt  c90; 
23  Law  J.  Stot  357. 

The  warehousing  of  goods  provided  for  by  8ft  9 
Vict.  0. 91 ;  23  Law  J.  Stat  377. 

Certoin  bounties  and  allowances  of  cnstsns 
granted  by  8  &9  Vict  c  92;  23LawJ.Stst385. 

A  purchased  the  lease  of  a  public  bonse  torn  B» 
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and  entered  into  the  occupation  of  it,  the  licence 
being  continued  in  the  name  of  B.  The  pUintifis 
ftuniished  a  quantity  of  apirits  to  A,  and  aeot  them 
to  the  public- house,  with  a  pennit  made  out  in  the 
name  of  B.  There  was  no  evidence  to  shew  that 
the  permit  was  coHtradictory  to  the  request  note,  or 
that  it  did  not  comply  with  the  regulations  of  the 
Commissioners  of  Excise  :•— -Held,  that  the  fact  of 
its  being  made  out  in  the  name  of  B  did  not  invalip 
date  the  permit  NickoUo*  v.  Hood,  12  Law  J.  Rep. 
(V.8.)  Esch.  114;  9  M.  &  W.  865. 

By  the  3  &  4  Will.  4.  c  53.  s.  18,  importers  of 
goods  are  bound  to  deliver  to  the  oolleotor  of  Cus- 
toms a  bill  of  entry,  expressing  the  description  and 
quantity,  &c.  of  the  goods  imported;  and  by  section 
34,  if  such  entry  cannot  be  made,  the  goods  may 
be  landed  provisionally  by  a  bill  of  sight,  provided 
that  if,  when  a  **  perisct  entry"  is  afterwards  made, 
it  shall  not  be  made  in  the  manner  thereinbefore 
required  for  the  due  lauding  of  goods,  such  goods 
shall  be  deemed  to  have  been  landed  without  due 
entry  thereof,  and  shall  be  subject  to  forfeiture  g  and 
by  8  &  4  Will.  4.  c.  58.  s.  44*,  persons  knowingly 
harbouiiig  goods  illegally  unshipped,  shall  be  lia* 
ble  to  petMliies,  The  defendant's  goods  were  pro* 
vbionally  landed  by  a  bill  of  sight ;  subsequently 
to  which,  the  defendant,  by  the  **  perfect  entry," 
fraudulently  represented  the  goods  to  be  of  less 
qoanlity  than  was  actually  the  case : — Held,  in  an 
informatioB  against  him,  for  knowingly  harbouring 
goods  which  had  been  '*  illegally  unshipped,'*  diat 
he  was  liable  to  penaUiee,  and  that  the  goods  were 
illegally  unshipped,  within  the  meaning  of  the  acts 
of  parliament,  as  soon  as  the  perfect  entry  was 
fraudulently  made.     The  Attorney  General  v.  Hurel, 

12  Law  J.  Rep.  (n.8.)  Exch.  413;  1 1  M.  &  W.  585. 
An  information  for  penalties  under  the  8  &  4  Will. 

4  c  53.  s.  44.  (the  Smuggling  Prevention  Act,) 
charged  the  defendant  with  being  concerned  in  the 
unshipping  of  goods,  the  duties  on  which  had  not 
been  paid,  with  knowingly  harbouring  goods  im- 
ported and  illegally  unshipped  without  payment 
of  duties,  together  with  other  ofl^nces  under  that 
section.  The  fraud  was  effected  by  a  clerk  of  the 
defendant  removing  leaves  from  a  Custom  House 
book,  aad  euhstituting  others  containing  false  entries 
of  the  qnantity  of  goods  imported.  There  was  no 
direct  proof  that  this  fact  was  known  to  the  defen- 
dant, but  he  derived  benefit  from  the  ftnudnlent 
transaction :  —  Held,  that,  under  these  circum* 
stances,  the  jury  might  infer  that  the  defendant  was 
acquainted  with  the  fraud,  from  his  having  derived 
benefit  from  it 

The  44th  section  of  the  8  &  4  Will.  4.  c  58.  en- 
acts, ''that  every  person"  who  shall  be  concerned 
in  the  unshipping  of  goods  the  duties  for  which 
have  not  been  paid,  &c,  shall  forfeit  either  the 
treble  value  thereof,  or  be  liable  to  the  penalty  of 
100/.  The  defendant  and  his  partner  having  been 
separately  convicted  of  the  same  oiTences, — Held, 
that  each  was  liable  to  penalties.    Beghw  v.  Dean, 

13  Law  J.  Rep.  (n.8.)  Exch.  33;  12  M.  &  W.  891. 
A  defendant  arrested  by  a  capiat,  as  ''  the  first 

process"  under  the  3  &  4  Will  4.  c.  53.  s.  95,  for 
an  ofl&nce  against  the  Customs  laws,  is  not  entitled 
to  be  discharged  therefrom,  although  no  information 
has,  at  the  time  of  the  application,  been  placed 
upon  the  files  of  the  court     The  AtUrrmy  General 


v.  ReiUy,  13  Law  J.  Rep.  (n.s.)  Exch.  82;  12  M.  & 
W.  217 ;  1  Dowl.  &  L.  P.C.  899. 

Goods,  which  have  become  chargeable  to  the 
Crown  for  duties,  cannot  be  discharged^  except  by 
an  actual  bond  fide  sale.  The  Attorney  General  v. 
Trueman,  13  Law  J.  Rep.  (m.8.)  Exch.  70;  11  M.  & 
W.694. 

The  defendants  having  imported  certain  quanti- 
ties of  raisins  and  figs,  passed  a  warehousing  entry 
for  tliem,  pursuant  to  8  &  4  WilL  4.  c.  57,  and 
duly  warehoused  them  in  a  bonded  warehouse.  To 
obtain  goods  out  of  bond  for  home  consumption, 
the  merchant  sends  his  agent  to  pay  the  duties  to 
the  receiver,  who  thereupon  signs  a  bill  of  entry, 
addressed  to  the  comptroller  of  accounts.  The 
comptroller,  upon  receipt  of  this  bill,  makes  out  a 
delivery  order,  addressed  to  the  Customs  locker  at 
the  warehouse  where  the  goods  are,  which  is  an 
authority  to  that  officer  to  release  the  goods.  The 
goods  are  then  delivered  to  the  merchant,  on  his 
presenting  an  order  to  the  warehouse-keeper,  who 
first  obtains  the  locker's  signature  to  it  The  defen- 
dants having  employed  an  agent  to  obtain  the 
delivery  of  the  goods  in  question  for  home  eon< 
sumption,  paid  him  the  amount  of  the  duties  ;  and, 
•n  the  agents  representing  that  he  had  paid  them 
to  the  Customs,  sent  for  and  obtained  the  goods 
from  the  warehouseman,  upon  presentment  of  the 
usual  merchants  order,  to  which  the  warehouseman, 
however,  did  not  procure  the  locker's  signature. 

The  duties  were  never,  in  fact,  pud  to  the  Cus- 
toms, the  agent  having  misappropriated  the  money 
intrusted  to  him  for  that  purpose,  nor  was  any  entry 
for  home  consumption,  nor  any  entry  except  the 
warehousing  entry,  ever  made;  neither  were  any 
orders  for  the  goods  given  by  the  custom-house 
ofilcers.  The  defendants  were  not  aware  that  the 
duties  had  not  been  paid,  nor  the  locker's  signature 
obtained,  until  payment  of  them  was  claimed  by 
the  Commissioners  of  Customs.  Before  the  ware- 
housing of  the  goods,  a  bond  had  been  given  by  the 
proprietors  of  the  warehouse,  pursuant  to  8  &  4 
Will.  4.  a  57.  s.  8,  for  the  payment  of  the  full 
duties  of  importation  on  all  goods  warehoused 
therein ;  but  no  security  had  been  given  by  the  •de- 
fendants for  the  duties  upon  the  goods  in  question : 
— Held,  that  the  defendants  were  liable,  in  an 
information  of  debt,  for  Customs  duties  in  respect 
of  the  goods  imported  by  them.  The  Attorney 
General  v.  Aneted,  18  Lsw  J.  Rep.  (m.8.)  £xch«  101 ; 
12  M.  fiE  W.  520. 

An  information  in  rem,  at  the  suit  of  the  Crown^ 
stated,  that  certain  officers  of  customs,  after  the  9th 
of  July  1842  (the  day  of  the  passing  of  the  5  &  6 
Vict  c.  47),  and  before  the  2ttd  of  November  1842 
(the  day  of  filing  the  information),  to  wit,  on  the 
80th  of  August  1842,  seised,  as  forfeited,  certain 
French  wines,  for  that,  before  the  said  2nd  of  No* 
vember,  and  b^e  the  SOth  of  August  1842,  to  wit, 
on  the  20th  of  August  1842,  one  T  S  entered  for 
exportation  from  Great  Britain  to  parts  beyond  the 
seas,  to  wit,  to  Hamburgh,  the  said  foreign  wines, 
and  entered  the  same  for  drawback,  with  intent  to 
obtain  the  amount  of  the  drawback,  payable  in  re- 
spect of  goods  of  the  denomination  of  the  said  wines, 
and  that,  after  the  said  entry,  and  before  the  said 
2nd  of  November,  and  before  the  eaid  30/A  of 
August  1842,  the  said  A  B  and  C  D,  being  ofiBcen 
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of  oiutoms,  examined  tbe  said  winei,  and  found 
that  the  said  wines  were  of  less  value  than  the 
amoant  of  the  drawback,  contrary  to  the  said  statute, 
whereby  tbe  said  wines  became  and  were  forfeited. 
It  was  proved,  at  the  trial,  that  the  entry  was  made 
on  the  SOth  of  August,  and  that  tbe  seizure  took 
place  on  the  same  day : — Held,  on  motion  to  enter 
a  verdict  for  the  dennidant,  on  the  ground  of  a 
variance  between  the  information  and  the  proof, 
that  it  was  not  necessary  to  make  a  direct  averment 
in  the  information,  that  the  cause  of  forfeiture,  vis. 
the  entry,  took  place  before  the  seisure ;  and  that 
the  information  would  be  sufficient  if  the  words 
"  before  the  30th  of  August"  were  omitted.  The 
Attorney  General  v.  Lome  Clere^  14  Law  J.  Rep. 
(N.8.)  Bxch.  82;  12  M.  &  W.  640. 

in  trespass  against  two  excise  officers  for  entering 
the  plaintiff^s  house,  there  was,  at  the  close  of  the 
plaintifTa  case,  no  evidence  against  one  of  the  de- 
fendants : — Held,  that  if  no  further  evidence  was 
given  for  the  plaintifi^  the  plaintiff's  counsel  must 
then  elect  to  go  on  as  to  the  other  defendant  only, 
and  could  not  wait  till  the  defence  was  conchided. 

In  order  to  shew  in  trespass  that  the  defendant, 
an  excise  officer,  entered  de  plaintiff's  house,  the 
defendant's  affidavit  was  put  in,  by  which  he  stated 
that  he  entered  the  house  by  virtue  of  a  magistrate's 
warrant,  to  search  for  malt  that  had  not  paid  duty  : . 
—Held,  that  the  putting  in  of  this  affidavit  by  tiie 
plaintiff  did  not  make  out  a  defence  for  the  defen- 
dant, as  the  affidavit  did  not  state  that  the  warrant 
was  gfanted  upon  oath  made  by  an  officer  of  excise, 
as  required  by  the  stat  7  &  8  Oeo.  4.  c  53.  s.  34. 
Daoii  V.  Moreley,  1  Car.  &  K.  710. 


REVERSION  AND  REVERSIONER. 

A,  being  tenant  for  life,  in  1769  made  a  lease  of 
certain  premises,  to  commence  in  1784,  for  the  term 
of  forty-six  years,  and  died  in  177S.  B,  the  as- 
signee of  that  term,  in  179t»  demised  the  premises 
to  C,  D,  &  £,  whose  assignees  the  plaintiffs  were, 
for  thirty-fonr  years  and  three  quarters ;  and  the 
plaintiffs,  in  1812,  demised  the  premises  to  the 
defendant  for  eighteen  years  and  a  quarter.  The 
declaratipn  stated  tlmt  C,  D,  &  E  were  possessed 
of  the  premises  for  tbe  residue  of  a  certain  term  of 
thirty-four  years  and  three  quarters,  and  that  the 
pkintiffs  were  possessed  of  the  reversion  of  the  de- 
mised premises.  The  learned  Judge  ruled  at  the 
trial,  that  the  interest  of  C,  D,  ft  E  was  properly 
described  in  the  declaration,  and  that  the  plaintiffs 
were  possessed  of  the  reversion.  On  motion  for  a 
new  trial,  on  the  ground  of  misdirection, — Held,  by 
Pollock,  C.B.,  that  tbe  interest  of  C,  D,  ft  £  was 
properly  described  in  the  declaration ;  and,  by  all 
the  Court,  that  as,  at  all  events,  the  declaration 
might  be  amended,  there  was  no  ground  for  a  new 
trial. 

Held,  also,  that  the  plaintiffs  were  possessed  of 
the  reversion.  Oxley  v.  James,  1 3  Law  J.  Rep.  (n.s.) 
Exeh.  858;  18  M.  ft  W.  209. 

In  case  by  a  reversioner,  the  declaration  stated 
that  a  certain  dwelling-house  was  in  the  possession 
and  occupation  of  J  B,  as  tenant  to  the  plaintiff, 
(he  having  the  reversion,)  and  that  the  defendant 
was  in  the  occupation  of  a  close,  near  the  dwelling- 
house,  and  that  there  was  a  certain  water-eourse  in 


the  dole  of  the  defendant,  whicby  by  reaaoa  of  kjs 
possession  of  the  dose,  he  ought  to  have  ekaassd, 
ftc,  when  and  so  often  as  it  had  been,  or  abonld  or 
might  be  necessary,  to  prevent  the  water  fires  Mag 
hindered  from  running  in  thawatereoune^andfiaB 
running  into  and  under  the  dwelfing-faoiise  of  tbe 
plaintiff  Breach,  that  the  defendaiit  tnangiuBy 
permitted  the  watercourse  to  be  choked  up,  ftc,  by 
means  of  which  the  water  ran  out  of  its  proper 
course  into  the  dwelling-honae  of  the  plaintiit  he 
Plea,  that  a  certain  wall  and  building,  paved  of  the 
premises  in  the  posaesaion  of  the  said  J  fi,  as  such 
tenant,  were  situate  near  to  the  watercourse  aadts 
the  close  of  the  defendant,  and  by  reason  of  their 
being  in  an  unsofiicient  condition  and  lepsir, 
through  the  neglect  and  defaolt  of  the  aaid  J  B,  st 
aueh  tenant,  divers  parts  fell  down,  by  matae 
whereof  large  quantities  of  stonea,  Seit^  imt  of  the 
wall  and  building,  fell  into,  and  were  plaeed  ia  llie 
watercourse,  and  by  reason  of  the  same  it  becaaw 
choked  up  and  impeded,  and  the  water  ftr  a  sbsrt 
space  of  time  was  unavoidably  penned  back,  sad 
pirevented  from  running,  ftc,  aa  in  the  dedantioB 
mentioned,  which  are  the  same  atopping,  fta  ss  ia 
the  declaration  mentioned ;  and  that  the  deCnwisnt 
in  a  reasonable  time  after  he  had  notice  ihst  tbe 
watercourse  waa  stopped  up,  and  before  the  osai- 
mencement  of  the  suit,  soffieiently  cleansed  the 
watercourse,  so  that  the  water  flowed  as  it  ongfat 
to  da  On  demurrer,  the  plea  was  held  bad.  ss 
ftimishing  no  answer  to  the  deckntion.  BeU  v. 
Tytentiiman^  10  Law  i.  Repy  (if.a.)  Q.B.  278;  1 
6.  ft  D.  228. 
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Doubts  removed  as  to  tlw  pomAnient  whkb  suy 
be  awarded  under  the  provisions  of  the  4  ft  (  VicL 
c.  /(6,  by  6  Vict.  c.  10;  21  Law  i.  Stat.  9. 

Th^7  ft8Geo.4.  e.  81,  whieh  provides  for 
of  fblonious  demolition  by  a  riotous  mob,  by 
2.  renders  the  hundred  in  which  the  oAence  is< 
mitted  liable  to  afford  eompensation  to  the  penon 
damnified  thereby.  By  aeetion  7.  the  requuvd  stn 
or  sums  of  money  are  to  be  reisbd  on  the  hnadifdl, 
against  which  an  aetion  ahaU  have  been  bfoaS^t, 
over  and  above  the  general  rate  to  be  paid  by  ncfa 
hundred,  in  common  with  the  rest  of  the  coaoty. 
Section  12.  provides  for  those  cases  wbeie  At 
offence  is  committed  in  a  place  irhteb  either  does 
not  contribate  at  all  to  the  payment  of  any  couaty 
rate,  or  contributes  thereto,  but  not  aa  being  part 
of  any  hundred.  By  the  5  ft  6  Will  4l  c.  TC 
a.  112.  boroughs  where  cottrta  of  Quarter  Sasriani 
are  given  are  not  to  contribute  at  all  to  the  eoaatj 
rate,  except  as  in  tbe  act  afterwards  provided.  By 
aection  1 13.  boroughs  are  to  pay  expenses  ef  pro- 
secutions at  assizes;  and  by  section  117.  they 
are  to  pay  a  proportion  of  other  county  expenses. 
In  an  action  against  the  hundred  of  Sslfbrd  tt 
recover  compensation  for  injury  done  by  a  rioloas 
mob  to  premises  situate  within  the  bofoagh  of 
Manohester,  which  formed  part  of  the  hnadred:— 
Held,  that  the  action  was  properly  brought  sgsiast 
the  hundred,  as  part  of  which  the  bmoagh  «as 
liable,  under  the  7  ft  8  Geo.  4.  c.  31.  s.  2,  nottrith- 
standing  it  came  within  the  operation  of  the  I12ik 
section  of  the  S  ft  6  Will.  4.  c.  76.    BMey  v.  Hn 
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InkabUmUs  tf  the  Bmndr^d  tif  Saljord,  12  Law  J. 
IUp.(ii^.)  M.C.  118;  11  M.  &  W.  391. 

On  an  indietnent  on  the  stat.  7  &  8  Geo.  4.  c.  80. 
s.  8,  for  felonioualj  demoltabing  a  bouae  by  rioting, 
it  is  a  smffident  demolishing  of  tbe  houae  if  it  be 
so  iar  destroyed  aa  to  be  no  longer  a  honse;  and  the 
fact  that  die  rioters  left  a  chimney  standing  will 
make  no  difierence. 

The  Stat  7  &  8  Geo.  4.  c.  80.  s.  8.  not  having 
given  any  definition  of  what  shall  be  a  riot  within 
the  meaning  of  that  enaetment,  the  common  law 
definition  of  a  riot  must  be  resorted  to,  and  in  such 
a  case,  if  miy  eiw  of  Her  Majesty's  subjects  be 
terrified,  this  is  a  sufficient  terror  and  alarm  to 
substantiate  that  part  of  the  charge  of  riot 

If  persona  riotously  assemble  and  demolish  a 
house,  rtaUy  beliamg  that  it  is  tbe  property  of  one 
of  thera»  and  aot  bcmdfide  in  the  assertion  of  a  sup- 
posed right,  this  will  not  be  a  felonious  demolition 
of  the^houae  within  the  stat  7  &  8  Geo.  4.  c.  80. 
s.  S,  even  though  there  be  a  riot  Regina  r.  Laifg- 
.fird^  Car.  &  M.  602. 

If  rioters  destroy  a  house  by  fire,  this  is  a  felo- 
nioua  demolition  of  it  within  the  stat  7  &  8  Gea  4. 
C.80.  s.  8,  and  the  persons  guilty  of  such  an  ofience 
may  be  eeoTicted  on  an  indictment  founded  on  that 
enactaent,  and  need  not  be  indicted  for  anon  under 
aeet  2.  of  that  statute. 

If,  in  a  ease  of  fekmioitsly  demolishing  a  honse 
by  rioters,  it  appears  that  some  of  Ae  prisoners  set 
fire  to  the  house  itself,  and  that  others  carried  fiir- 
oitore  out  of  tbe  house  and  burnt  it  in  a  fire  made 
on  a  gravel  walk  on  tbe  outside  of  the  bouae,  it  will 
be  for  the  jury  to  say  whether  the  latter  were  not 
encouraging  and  taking  part  in  a  general  design  of 
destroying  the  house  and  furniture ;  and  if  so,  the 
jury  ought  to  cttiTiot  them.  Regina  v.  Harris,  Car. 
&  M.  681. 

A  prisoner  had  been  committed  on  a  charge  of 
high  treason,  and  afterwarda  the  jury  returned  a 
tme  bill  against  him,  with  others,  for  feloniously 
deraoHsbing  a  house,  under  the  stat  7  &  8  Geo^  4. 
e«  80.  8.  &  He  pleaded  to  that  indictment,  and 
wished  to  be  tried  after  the  other  prisonov  who 
were  indicted  with  him  for  feloniously  demolishing 
the  house,  on  tbe  ground  that  he  had  bad  no  copy 
of  any  depoaittons  as  to  that  charge;  but  this  was 
not  allowed,  aa  tbe  prosecution  might  hare  been 
corameuced  without  going  before  any  magistrate, 
and  then  there  would  have  been  no  depositiona  at  all. 

If  a  house  be  demolished  by  rioters  by  meana  of 
fire,  one  of  the  rioters  who  is  present  while  tbe  fire 
is  buning  may  be  convicted  for  the  felonious  demo- 
litiou,  under  the  sUt  7  &  8  Geo.  4.  c.  80.  a.  8, 
althouf^  he  is  not  proved  to  have  been  present 
when  the  house  was  originally  set  on  fire.  Regina 
V.  Simp$om,  Car.  &  M.  669. 


ROBBERY. 

Aasaulting  and  threatening  to  charge  with  an  in- 
famous crime,  with  intent  thereby  to  extort  money, 
is  an  assault  with  intent  to  rob,  under  1  Vict.  o.  87. 
a.  3. 

Semkk — It  is  still  robbery  to  extort  money  by 
threatening  a  charge  of  sodomy,  &c.  Regina  v. 
Utringtr,  2  Mood.  C.C.  261. 

A,  at  C  fair,  came  up  to  B,  the  prosecutor's 


father  (being  a  stranger  to  him),  andgavehim  eleven 
sovereigns  to  buy  lum  a  horse,  and  B  put  them 
into  his  pocket  B  refused  to  give  the  eleven  sove- 
reigns back,  and  A  and  tbe  prisoner,  who  was  in  his 
company,  aasaulted  him,  but  could  not  get  the 
money  firom  him.  On  the  next  day  the  prisoner 
aaked  B  fat  the  eleven  sovereigns ;  and  at  L  fiiir, 
on  a  subsequent  day,  the  prisoner  having  seen  the 
prosecutor  receive  seven  sovereigns,  demanded  the 
eleven  sovereigns  of  him,  and  then  knocked  him 
down,  and  tried  to  get  the  seven  sovereigns  out  of 
his  pocket : — ^Held,  that  there  was  sueh  a  semblance 
of  a  claim  of  right,  that  this  waa  not  an  assault 
with  intent  to  roh 

Held,  also,  that  the  attempt  to  rob  being  nega- 
tived, the  prisoner  might  be  convicted  of  an  assault 
under  the  1 1th  section  of  the  stat  1  Viet  c.  85. 
Regina  v.  l^odeK,  1  Car.  &  K.  395.  . 

An  indictment  for  an  assault,  with  intent  to  rob, 
which  chargea  that  the  prisoner  in  and  upon  R  B 
folonioualy  did  make  an  assault,  "  with  intent  the 
monies,  goods,  and  chattela  of  the  said  R  B  from 
the  person  and  against  the  will  of  the  said  R  B, 
then  and  there  feloniously  and  violently  to  rob,  steal, 
take,  and  carry  away  against  the  form  of  the  statute,'* 
&C.,  is  good.   Regha  v.  Hualeyt  Car.  &  M.  696. 

An  hidictment  for  robbery  whooh  chargea  the 
prisoner  with  having  asaaultsd  G  P  and  H  P,  and 
stolen  2s.  from  G  P,  and  Is.  from  H  P,  ia  correct, 
if  the  robbing  of  G  P  and  H  P  was  ail  one  act ; 
and  if  it  were  so,  the  counsel  for  the  proseoution 
will  not  be  put  to  elect  Regima  v.  GuJiMs,  Car. 
&  M.  634. 


ROMAN  CATHOLIC. 

Certain  penal  enactments  made  against  Her 
Majesty's  Roman  Catholic  subjects  repealed  by  7 
&  8  Vict  c.  102 ;  22  Law  J.  Sut  278. 


ROTHWELL  GAOL. 

Provision  to  render  it  unnecessary  to  keep  up 
Rothwell  Goal,  in  the  honour  of  Pontefract,  8  &  9 
Vict  c  72 ;  23  Law  J.  Stot  260. 


SACRILEGE. 

The  vestry  of  a  parish  church  waa  broken  open 
and  robbed.  It  waa  formed  Out  of  what  before  had 
been  the  church  porch,  but  had  a  door  opening  into 
the  churchyard,  which  could  only  be  unlocked  from 
the  inside: — Held,  that  this  vestry  waa  part  of  the 
fabric  of  the  oburob,  and  within  the  meaning  of  an 
indictment  for  saorilegiously  breaking  and  entering 
the  church.    Regina  v.  B»am,  Car.  &  M.  298. 


SALE. 

[See  Vendor  and  Pubchaser.] 

In  the  sale  of  certain  lots  of  goods  by  auction, 
tbe  conditions  of  sale  prefixed  to  the  auctioneer's 
catalogue,  were  among  others  that  the  goods  were 
to  be  paid  for  before  delivery,  and  to  be  cleared  ofi* 
the  premises  by  a  certain  day ; — Held,  in  the  ab- 
sence of  evidence  of  a  specific  stipulation  to  that 
efiectj  that  the  law  would  uet  imply  a  cuaiout  that 
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the  purchaser  should  inspect  and  measure  the  goods 
knocked  down  to  him  before  he  paid  for  them ;  and 
that  the  words  of  the  catalogue  "before  delivery** 
meant  before  delivery  Jw  any  purpose,  whether  to 
measure  or  to  clear  away.  Sectu — Where  the  goods 
are  bought  by  sample,  in  which  case  the  purchaser 
has  a  right  before  payment  to  see  that  the  bulk 
corresponds  with  the  sample.  PettUt  v.  Mitchell, 
Car.  &  M.  424. 

In  order  to  set  aside  a  sale  of  goods,  quoad  the 
purchaser,  on  the  ground  that  it  was  made  with  the 
intention  of  defrauding  the  creditors  of  the  seller,  it 
must  be  shewn  that  the  purchaser  was  aware  of  that 
intention,  and  that  he  conspired  with  the  seller  to 
carry  it  into  effect  BerUliff  v.  Qamett,  1  Car.  &  K. 
826. 

Where  goods  are  sold  by  sample,  evidence  of  a 
custom  of  trade  as  to  returning  or  making  an  allow* 
ance  for  such  of  the  goods  as  do  not  answer  the 
sample,  is  receivable. 

But  in  such  a  case  the  vendee  cannot  claim  the 
benefit  of  the  custom,  if  he  have  not  elected  to  com- 
ply with  it  within  a  reasonable  time.  Cooke  v. 
JUddelUn,  1  Car.  &  K.  661. 

Teas  are  sold  to  be  paid  for  at  appointed  days, 
the  sales  being  made  according  to  the  custom  of  the 
trade,  whereby  the  goods,  when  sold,  are  left  as  a 
pledge  for  fVill  payment  with  the  vendor,  who,  in 
case  of  non-payment,  is  at  liberty  to  resell  and 
charge  the  loss  to  the  original  purchaser.  The 
purchase-money  is  not  paid  at  the  appointed  time ; 
the  purchaser  becomes  bankrupt,  and  the  rendor, 
having  sold  part  of  the  teas  before  the  flat,  and  the 
rest  afterwards,  gives  the  estate  credit  for  the  clear 
proceeds  of  the  sales,  tendering  a  proof  for  the 
residue  of  the  original  purchase- money: — Held, 
that  although  there  was  no  delivery  of  the  goods,  the 
original  sale  was  a  binding  contract  within  the  Sta- 
tute of  Frauds.  Ex  parte  Moffat  re  Tate,  2  M.  D.  &  D* 
170. 


SALVAGE. 

When  two  vessels  come  up  together  to  render 
assistance  to  a  ship  in  distress,  all  the  persons  com- 
posing the  crews,  although  a  part  only  are  actually 
employed,  are  entitled  to  be  considered  as  salvors. 
The  Mountaineer,  1  Robert  7. 

A  tender  of  2U0<.  for  a  salvage-service,  upheld. 

In  salvage  cases,  where  a  tender  is  held  to  be 
amply  sufficient,  coets  will  be  given.  The  Emu, 
1  Robert.  15. 

In  cases  of  salvage,  the  master  of  the  salving- 
vessel  may  hind  his  own  interest  and  the  interest 
of  his  employers  by  an  agreement  with  the  owner 
of  the  vessel  saved,  as  to  ^e  quantum  of  salvage  to 
be  paid,  but  such  agreement  will  not  be  conclusive 
upon  the  rest  of  the  crew  if  made  without  sanction 
and  concurrence.     The  Britain,  1  Robert  40. 

Salvage  awarded  for  the  rescue  of  a  fishing  vessel 
frozen  up  in  Davis's  Straits. 

Government  bounties  having  been  granted  for 
the  rescue  of  the  vessel,  the  claim  of  the  saWors  for 
demurrage  and  the  payment  of  stores  not  allowed 
by  the  Court     The  Swan,  1  Robert  68. 

An  asserted  custom  for  vessels  engaged  in  par- 
ticular voyages  to  render  assistance  to  each  other 
gratuitously,  must  be  founded  upon  the  principle  of 


mutual  benefit  aad  protection  of  property.     Ibii 
70. 

The  officers  and  crew  of  king's  ships  are  not  debar- 
red from  suing  as  salrorL  For  risk  and  labour  en- 
countered in  a  salvage  service,  they  are  entitled  to 
remuneration  upon  the  same  footing  as  other  nl- 
▼ors.  Apportionment  of  salrage  awaided.  The 
mieon,  1  Robert  172. 

Distinction  between  a  salvage  and  a  towage  ser- 
vice.  Towage  service  confined  to  vessels  that  have 
received  no  injury  or  damage.     Salvage  awarded. 

Affidavits  sworn  before  Masters  Extraordinaiyia 
Chancery,  must  contain  in  the  jurat  the  innertien  of 
the  place  were  they  were  sworn.  The  Reward,  i 
Robert  174. 

In  apportioning  a  salvage  remuneration  between 
the  owners  and  crew  of  a  salving  vessel,  the  shars 
of  the  owners  will  not  be  increaa^  by  the  probable 
vitiation  of  a  policy  of  inauraiice  efTeeted  opon  the 
9hip. 

In  directing  an  apportionment,  the  Court  will 
consider  every  vessel  as  uninsured.  The  Deeerm, 
1  Robert  180. 

Salvage  awarded  upon  a  quantity  of  tea  saved 
from  a  stranded  vesael. 

Suggestion  that  the  service  was  a  mere  tna»- 
shipment  of  oargo  overruled. 

Where  cargo  at  all  requires  antistimce  to  remove 
it  into  a  place  of  safety,  the  service  aasumesdie 
character  of  a  salvage  service. 

Vessels  subsequently  brought  into  pott  under  s 
separate  agreement  with  the  salvors. 

Attempt  to  exclude  from  the  terms  of  the  agree- 
ment some  tin  on  board  at  the  time,  serving  as  l>sl- 
last,  not  sustained. 

Agreements  for  the  salvage  of  the  ship,  irrespee^ 
ttve  of  the  cargo  on  board  at  the  time,  not  alknred 
by  the  Court 

Where  such  agreements  are  proved.  Court  will 
refiise  to  pronounce  any  salvage  due.  The  ffett- 
wuneter,  1  Robert  230. 

Construction  of  the  statute 3  &  4  Vict  c  ^  a& 
where  an  award  has  been  made  by  magistrates  io  s 
cause  of  salvage,  the  parties  are  not  at  liberty  to 
resort  to  the  Court  of  Admiralty  for  a  distributian, 
unless  an  application  should  have  been  made  is  the 
first  instance  to  the  magistrates  for  an  order  of  dis- 
tribution. 

The  application  to  the  magiatrates  must  be  rosdt 
either  at  the  time  when  the  award  is  made,  er 
within  fourteen  days  afterwards.  The  Hope,  1 
Robert  266. 

Consolidated  action  by  two  sets  of  satvors,  ces- 
sisthig  of  the  crews  of  seven  smacks,  for  salvsfs 
rendered  to  a  foreign  ship  in  getting  her  off  the  kng 
ssad. 

Action  dismissed,  upon  the  ground  that  the  pri- 
mary salvors,  who  had  boarded  the  vessel  prior  to 
her  striking  upon  the  sand,  had  acted  errone- 
ously, and  the  measures  which  they  adopted  bad, 
in  point  of  fact,  caused  the  vessel  to  get  apoa  ^ 
sand. 

An  application  subsequently  made  to  the  Cooit 
on  behalf  of  the  second  salvors,  who  had  eome  op 
and  rendered  assistanee  after  the  vessel  was  apse 
the  sand,  sustained,  no  recognition  being  niadt 
by  the  second  salvors  of  the  act  done  on  beard  the 
vessel  previous  to  the  commencement  of  their  ter- 
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▼ices.    2001.  awarded  to  second  aalrors.    The  Nep- 
time,  1  Robert.  297. 

Claim  for  salvage  for  redcuing  the  master  and 
crew,  the  veaeel  itaelf  not  having  been  salved. 

Construction  of  the  statute  1  &  2  Geo.  4.  c.  75. 
s.  8. 

Provisions  of  the  8th  section  are  confined  to  the 
magistrates  at  the  outports,  and  confer  no  additional 
power  upon  the  Court  of  Admiralty  in  the  first 
instance. 

It  is  not  competent  for  the  Court  of  Admiralty  to 
decree  a  salvage  award  for  the  preservation  of  life 
alone.  Claim  of  salvors  rejected.  The  Zephyrus, 
1  Robert  829. 

In  cases  of  salvage  the  Court  is  disposed  to  dis- 
countenance the  taking  out  a  commission  of  ap- 
praisement 

Where  the  value  of  the  vessel  is  disputed,  and  a 
commission  is  taken  out,  unless  there  be  a  great  dis- 
parity between  the  value  stated  by  the  owners  and  the 
actual  value,  the  party  taking  out  the  commission 
will  be  liable  to  the  costa  of  the  appraisement.  The 
Pf^sian^  1  Robert  327. 

In  salvage  canaes  where  damage  has  been  sus- 
tained by  the  salvor's  vessel,  a  tender  to  stop  the 
action,  and  entitle  the  party  making  it  to  the  benefit 
of  a  tender  in  court,  must  include  the  amount  of  the 
damage  which  has  been  sustained.  The  Oceans 
1  Robert  334. 

Ordinary  labour,  as  applied  to  a  salvage  service, 
impHea  that  labour  which  may  be  performed  by  an 
individual  not  possessed  of  nautical  skill,  but  of 
mere  strength  of  arm  and  limb.  Such  labour,  when 
united  with  nautical  skill,  must  be  estimated  by  a 
somewhat  higher  value  than  mere  ordhiary  labour. 
The  Duke  of  Clarence,  1  Robert  346. 

Cause  of  salvage  in  the  South  Sea.  Defence  of 
the  owners,  that  a  custom  exists  in  the  South  Sea 
fiahery  for  vessels  to  render  assistance  to  each 
other  grsluitously.  Issue  directed  to  the  Court  of 
Common  Pleas  to  try  the  existence  of  the  alleged 
custom.  Verdict  fonnd  for  the  custom.  Notice 
for  a  new  trial  rejected.  The  Harriet,  1  Robert 
439. 

Salvage  reward  is  for  benefit  actually  conferred 
ia  the  preservation  of  property^  not  for  meritorious 
exertions  alone. 

A  claim  of  alleged  salvors  disallowed  upon  the 
l^onud  that  they  had  quitted  the  vessel  leaving  the 
salvage  service  uncompleted.  The  India,  1  Robert 
406. 

Cause  of  salvage.  Master  and  part  of  the  crew 
captured  by  pirates.  Vessel  carried  into  harbour 
by  the  salvors.  An  expedition  subsequently  under- 
taken by  salvors  against  the  pirates,  is  not  in  the 
nature  of  a  salvage  service.  &0L  awarded  to  the 
salvors.     The  Mary,  1  Robert.  448. 

Apportionment  of  salvage  awarded.  The  Beulak, 
1  RoberL477. 

In  apportioning  a  salvage  reward,  the  Court  will 
not  consider  itself  bound  by  an  agreement  made 
out  of  the  Court  between  the  owners  and  crew  prior 
to  the  time  when  the  salvage  was  rendered. 

A  scale  of  apportionment  drawn  up  under  such 
an  agreement  overruled,  and  a  fresh  apportionment 
made  by  the  Court     The  Louiea,  2  Robert.  22. 

The  carrying  an  order  for  a  steamer  to  go  out  of 
harbour,  to  a  vessel  which  was-  in  danger  and  die* 


tress,  held  to  be  a  salvage  service  under  the  circum- 
stances of  the  case.     The  Ocean,  2  Robert  91. 

Owners  of  vessels  which  have  received  salvage 
assistance  cannot  safely  enter  into  a  settlement  of  a 
salvage  compensation  which  includes  the  interest 
of  all  persons  concerned  in  the  salvage,  without 
procuring  a  general  release  in  the  first  instance. 

Salvage  of  5002.  paid  to  the  master  of  a  salving 
vessel,  under  an  agreement  between  the  owners  and 
master  of  the  salving  vessel  and  the  owners  of  the 
vessels  salved. 

Action  brought  by  some  of  the  crew  of  the 
salving  vessel,  who  were  dissatisfied  with  the  dis- 
tribution of  the  800/.  so  paid. 

Defence  of  the  owners  of  the  vessel  salved,  that 
the  salvage  remuneration  had  been  settled  under  an 
agreement,  and  that  the  master  of  the  salving  ves- 
sel, who  received  the  money  and  signed  the  receipt, 
was  a  part  owner,  and  that  the  other  owners  were 
also  present  at  and  assenting  to  the  settiement  in 
question,  overruled  by  the  Court  The  Sarah  Jane, 
2  Robert  110. 

■  Agreement  made  by  the  master  of  a  steam  tug, 
to  tow  a  damaged  vessel  from  the  Queen's  Channel 
up  to  London  for  50/.  Attempt  made  by  the  master 
and  crew  of  the  steam  tug  to  convert  the  service 
into  a  salvage  service,  upon  the  plea  that  the  ori- 
ginal agreement  had  been  cancelled  by  consent; 
also  that  circumstances  had  subsequently  occurred 
which  rendered  the  agreement  no  longer  binding. 
Claim  of  the  salvors  overruled,  and  the  sum  of 
50^,  which  had  been  tendered,  pronounced  for.  The 
Betseyf  2  Robert  167. 

Agreement  between  the  masteif  of  a  vessel  salved 
and  the  salvors  upheld,  and  the  claim  of  the  salvors 
dismissed.     The  True  Blue,  2  Robert  176. 

Apportionment  of  a  tender  in  a  canse  of  salvaga 
Claim  on  behalf  of  the  salvage  vessels  to  the  share 
of  the  apprenticee  who  were  on  board  overruled. 

Semhle — Even  if  a  previous  Contract  had  been 
made  to  that  efllect,  such  contract  would  be  null 
and  void,  as  against  equity  and  public  policy. 

An  apportionment  to  the  apprentices  directed. 
Th€  Cohtmlnne^  2  Robert.  186. 


SAVINGS  BANK. 

Provisions  made  for  the  establishment  of  military 
savings  banks  by  5  &  6  Vict  c.  71 ;  20  Law  J.  Stat 
245. 

The  laws  relating  to  savings  banks,  and  to  the 
purchase  of  government  annuities  through  the 
medium  of  savings  banks,  amended  by  7  &  8  Vict. 
c.  83;  22  Law  J.  Stat  168. 

The  6  8c  6  Vict  c.  71,  establishing  military  sav- 
ings banks,  amended  by  8  &  9  Vict  o.  27 ;  23  Law 
J.  SUt  139. 

Under  the  act  3  Will.  4.  c.  14.  s.  28,  the  Court 
will,  on  petition,  order  payment  of  a  debt  due  to  a 
savings  bank,  from  the  treasurer  of  such  savings 
bank,  out  of  the  first  monies  to  be  received,  before 
any  report  made,  in  a  suit  for  the  administraUoB  of 
the  estate  of  such  treasurer ;  but  the  Court  will  not 
make  any  order  for  the  payment  of  the  costs  of  the 
petition.  Hatch  v.  Lee,  10  Law  J.  Rep.  (N.8.)  Ch. 
223. 

By  the  rules  of  a  friendly  society,  the  affairs  of 
the  society  were  to  be  under  the  management  of  a 
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treasurer,  secretary,  and  a  coTnmittee ;  and  a  power 
was  given  to  any  general  meeting  to  remove  or  ap- 
point the  bankers  of  the  society.  Messrs.  C  &  Co., 
who  were  appointed  bankers  of  the  society,  had  in 
their  hands,  at  the  time  of  their  bankruptcy,  a  sum 
of  money  belonging  to  the  society: — Held,  that 
Messrs.  C  Si  Co.  were  not  ''officers"  of  the  society, 
within  the  meaning  of  the  4  &  5  Will.  4.  c  40,  and 
that  the  society  had  no  right  to  be  paid  in  full  out 
of  the  estate  of  the  bankrupt.  Ex  parte  Harris  in 
re  Clarke t  14  Law  J.  Rep.  (N.s.)  Bankr.  25 ;  1  De 
Oex,  162. 


SCHOOL  AND  SCHOOLMASTER. 

Further  facilities  afforded  tor  the  conveyance  and 
endowment  of  sites  for  schools  by  4  &  5  Vict. 
c.  88;  19  Law  J.  SUt  60. 

The  terms  on  which  grants  are  made  by  Her 
Majesty  out  of  tlie  parliamentary  grant  for  the 
education  of  the  poor  secured,  and  the  act  for  the 
conveyance  of  sites  for  schools  explained  by  7  &  8 
Vict  c  37;  22  Law  J.  Stat  100.  ♦ 

Mandamus  to  the  governors  of  a  school  to  restore 
the  schoolmaster,  to  which  they  returned  that  the 
Bohool  was  founded  by  a  charter  of  Queen  Eliza- 
beth, which  gave  them  power  to  remove  according 
to  their  sound  discretion ;  that  the  prosecutor  had 
been  guilty  of  various  enumerated  instances  of 
misconduct,  wherefore,  after  summons,  and  reason- 
able opportunity,  and  default,  on  his  part,  to  answet 
the  complaints,  they  being  satisfied  of  their  truth, 
til  the  exercise  rf  their  best  discretion^  removed  him. 

The  plea  traversed  the  instances  of  misconduct, 
and  also  that  reasonable  opportunity  had  been  giveii 
to  the  prosecutor  to  answer  the  complaints,  and  also 
set  forth  a  bye-law,  made  in  1748,  which  declared 
that  no  roaster  should  be  removed,  unless  a  good 
and  sufficient  cause  of  complaint  should  be  exhi- 
bited in  writing,  Ad  should  be  allowed  and  declared 
by  the  governors  to  be  a  sufficieut  cause  to  remove 
the  master.  It  then  stated,  that  no  sufficient  cause 
pi  complaint  was  thus  exhibited,  and  allowed 
against  the  prosecutor.  The  replication  stated  it 
to  have  been  thus  exhibited.  Issue  having  been 
joined  on  the  pleas  and  replication,  the  jury  found 
a  verdict  on  all  of  them  for  the  prosecutor.  The 
Court  below  (see  12  Law  J.  Rep.  (n.8.)  Q.B. 
124,)  gave  judgment,  that  the  plea  being  bad, 
notwithstanding  the  verdict,  no  peremptory  writ 
of  mandamus  should  issue,  and  that  the  go- 
vernors should  recover  their  costs: — Held,  upon 
writ  of  error,  first,  that  the  office  of  schoolmaster 
was  not  a  freehold,  but  held  ad  libitum  only,  and 
that  the  governors,  being  at  liberty  to  remove  him 
at  discretion,  the  issues  on  the  various  instances  of 
misconduct,  and  the  fact  of  opportunity  being  given 
to  answer  the  complaints,  were  immaterial;  and 
the  return  stating  the  removal,  in  the  exercise  of 
their  best  discretion,  was  good.  Secondly,  that  the 
bye«law  was  bad,  inasmuch  as  it  limited  and  im- 
paired the  power  granted  by  the  original  charter  to 
the  governors,  and  that  the  issue,  as  to  the  notice, 
was  immaterial,  and  the  plea  in  this  respect  bad, 
and  that  the  governors  were  entitled  to  judgment 
Thirdly,  that  under  the  statutes  9  Anne,  c.  20,  and 
1  Will.  4.  c.  21,  the  judgment  was  properly  entered 
moH  obstante  veredicto  for  the  defendants,  and  that 


they  were  entitled  to  recover  their  costs.  iZr^na  v. 
the  Governors  of  t)ie  Darlington  Free  Gramnar  Sdml^ 
14  Law  J.  Rep.  (k.s.)  Q.B.  67;  6  aB.6S2. 

By  the  charter,  the  goveniors  and  their  soeorf- 
sors,  "  ujith  the  assent  of  the  Earl  <f  Ifeslwtorelead 
and  Bishop  of  Durham  for  the  time  being,"  hU 
power  to  make  bye-laws.  The  hye-law  of  1748 
recited,  that  the  major  part  of  the  governor*,  with 
the  assent  of  the  Lord  Bishop  of  Durham,  "the  iitk 
of  the  Earl  qf  Westmoreland^  named  in  the  said  Utters 
patent,  being  at  that  time  extinct,^  made  the  bye- 
law. 

Whether  it  was  invalid  because  made  without 
the  assent  of  the  Earl  of  Westmoreland,  fiurrv. 
Ibid.  12  Law  J.  Rep.  (n.s.)  a.B.  124. 


SCIRE  FACIAS. 

To  a  writ  of  scire  faciast  issued  in  1837  bj  the 
executors  of  the  conusee,  of  a  judgment  recover«d  in 
1810,  against  the  heirs  and  terre-tenants  of  tke 
conusor,  one  of  the  terre-tenants  pleaded  the  W(k 
section  of  the  statute  3  &  4  WilL  4.  c.  27,  to  whicli 
the  executors  replied  a  judgment  of  revivor,  reco- 
vered by  themselves  within  twenty  years  before  the 
issuing  of  the  scire  facias. 

Held  by  the  lords,  agreeing  with  the  uoanimou 
opinion  of  the  judges  of  England,  and  revenii^  s 
judgment  of  the  Court  of  Exchequer  Chamber  ii 
Ireland  ;-^ 

1st  That  the  plea  was  a  sufficient  answer  to  the 
claim  stated  in  the  writ 

2nd.  That  the  replicatiou  was  a  departure  from 
the  writ,  and  therefore  bad  on  general  demurrer. 

Srd.  That  a  new  right  accrued  to  the  execolon 
by  the  judgment  of  revivor  recovered  by  them- 
selves. 

SembU — That  if  the  executors  had  issued  the ^drr 
facias  on  the  judgment  revived  by  them  within  the 
twenty  years,  the  statute  would  not  have  barred 
the  claim. 

Semble-^That  the  Irish  statute  8  Geo.  1.  c.  4.  a  2. 
is  repealed,  so  far  as  judgments  are  concerned,  hj 
the  3  &  4  WilL  4.  c.  27.  s.  40.  Farran  v.  Bertrfordt 
10  C.  &  F.  319. 

A  scire  facias  on  a  judgment  is  not  a  mere  oob- 
tinuation  of  a  former  suit,  but  creates  a  new  right 
FarreU  v.  GUeson,  11  a  &  F.  702. 

A  notice  that  a  writ  of  scire  facias  is  lodged  iritk 
the  sheri^  may  be  given  to  a  defendant  out  of  the 
jurisdiction  of  this  court  Stockport  v.  Hawkins,  12 
Law  J.  Rep.  (N.8.)aB.  317 ;  1  Dowl.  &  L.  P.O.  20i 

The  plea  of  nml  tiel  record  to  a  declaration  in  anrc 

facias  to  revive  a  judgment,  does  not  put  in  issue 

the  venue  in  the  original  action.     Phillips  v.  Smithy 

12Law  J.  Rep.  (n.8.)  aB.  187 ;  2  DowL  P.a  dSt. 

Declaration  in  scire  facias  against  a  shareholder 
of  a  company  on  a  judgment  recovered  against  the 
secretary  of  the  company.  Plea,  that  no  mcmonal 
of  the  names,  residences,  and  descriptions  of  the 
directors  and  secretary  had  ever  beeo  inxoUed  ia 
the  Court  of  Chancery : — Held,  that  the  plea  was 
bad,  as  containing  matter  which  might  have  beta 
pleaded  to  the  original  action.  Bradley  v.  Vryshmft 
i 2  Law  J.  Rep.  (k.8.)  Exch.  439 ;  1 1  M.  &  W. i^ 

It  is  no  plea  to  a  scire  facias^  that  within  a  year 
after  judgment  signed  a  writ  ofJLfa*  issued,  oadcr 
which  all  the  goods  and  effiscta  in  the  dcfendauft 
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dwelling-l^oose  were  seiaed,  and  the  writ  was  re- 
turned and  filed :  it  not  appearing  whose  (foods  were 
Seised,  or  that  the  plaintiff  was  satisfied  the  amount 
of  the  execntioii,  or  any  part  of  it,  or  what  return 
was  made  to  the  writ  Hoimetr.  NewUmd,  13  Law 
J.  Kep.  (n.8.)  Q.B.  U9;  5  aB.  684. 

In  a  deelaration  In  tdrtfaeioM  against  a  member 
of  a  company  formed  under  letters  patent,  granted 
under  the  provinons  of  1  Vict  c.  7o»  it  is  not  ne- 
cessary to  aver  whether,  or  to  what  extent,  the 
defendant's  liability  is  limited  in  such  letters  pa- 
tentv  aecording  to  the  power  given  by  the  24th 
section  of  the  act,  it  bang  matter  to  be  shewn  by 
the  defendant's  plea. 

Neither  is  it  necessary  to  shew  in  the  declaration 
that  the  defendant  was  a  member  at  the  time  the 
cause  of  action  aesnied ;  it  is  anoogfa  (where  the 
original  action  was  assumpsit,)  to  state  that  he  waa 
a  member  at  the  time  the  promise  was  made. 

A  plea  that  the  defendant,  at  die  commencement 
of  the  suit,  was  not  liable  as  an  existing  or  former 
member  of  the  company,  is  a  bad  plea. 

A  plea,  setting  out  matters  shewing  that  the 
company,  in  its  formation,  did  not  comply  with  the 
directions  contained  in  the  5th  section  of  the  act, 
is  a  bad  plea,  as  such  matters  might  have  been 
pleaded  to  the  original  action. 

A  plea,  setting  out  the  judgment  in  the  original 
action,  whioh  was  sgainst  the  registered  officer  of 
the  company,  on  a  bill  of  exchange,  drawn  and 
indorsed  DT  A  D  B,  as  agent  of  the  company,  and 
asserting  ttiat  A  D  B  did  not,  as  agent  of  the  de» 
fendant,  or  by  his  authority,  make  or  indorse  the 
said  bill  of  exchange,  is  ba[d  fbr  the  same  reason. 

A  plea,  that  the  original  action  was  brought 
against  the  registered  officer  for  a  demand,  on 
which  neither  he,  nor  the  defendant,  nor  the  com- 
pany, were  by  law  Kable,  and  Aat  sacfa  registered 
officer  and  tiie  phdntiff  well  knowing  the  premises, 
the  regtsteted  officer  fhndalendy  and  by  conni* 
vsnoe  with  the  plaintifl^  suffered  judgment  by  d»> 
fimlt,  in  order  and  with  intent  that  the  plaintiff 
might  sne  for  and  recover  the  amount  against  the 
defendant,  is  a  good  plea.  PkUUptmt  v.  the  Barl  tf 
Bgrmumi^  14  Law  J.  Bep.  (H.a.)  aB.  25 ;  6  Q.B. 
M?. 

By  an  act  of  parliament,  giving  certain  powers 
to  the  Patent  Boiling  and  Compressing  Iron  Com- 
pany, it  was  enacted,  that  the  company  should 
canse  to  be  inrolled  in  Chaneery  a  memonal  of  the 
names,  residences,  and  descriptions  of  the  share- 
holders, and  that  the  expenses  of  ^^  obtaining  tiie 
set"  should  be  '*paid  out  of  the  funds  of  the 
company  in  preferenoe  to  all  other  payments  what- 
soever.* It  was  sworn,  on  behalf  of  the  plaintiils, 
that  ^  ttiemorial  contained  the  name  of  Jokn  Batty, 
earrier,  residing  at  Wolverhampton,  and  also  the 
name  of  WiBiam  Ryton,  but  that  the  defendant 
WiWam  Bsitty  was,  1^^  mistake,  called  and  inserted 
in  the  memorial  as  Min  Batty.  On  the  part  of  the 
defendants,  it  was  sworn  that  theio  was  no  such 
person  as  William  Batty  who  was  a  shareholder  of 
the  company,  and  also  that  the  other  defendant, 
Ryton,  was  not  a  shareholder.  The  plaintifis*  de- 
mand against  the  defendants  was  an  expense  in- 
curred in  *' obtaining  the  act"  Notice  had  been 
given  to  the  defendants  that  the  Court  would  be 
moved  that  an  execution  might  be  issued  against 
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them : — Held,  on  an  application  fbr  a  teire  faciai  to 
have  execution  against  the  defendants,  that  the  rule 
ought  to  be  made  absolute ;  that  the  plaintiffs  were 
not  to  be  paid  out  of  the  funds  of  the  company  only, 
but  might  sue  the  members  of  the  company ;  and 
that  the  defendants,  having  received  notice  that  an 
execution  instead  of  a  «ctre  facias  would  be  moved 
for,  were  entitled  to  the  costs  of  appearing,  unless 
they  shewed  cause  upon  the  merits.  Cowes  v. 
Brettell,  12  Law  J.  Rep.  (n.s.)  Exch.  802;  10  M. 

ft  W.  5oe. 

J[)eclaration  in  teire/acias,  stating  that  the  plain- 
recovered  against  one  B,  us  sec^tary  to  a  com- 
pany, a  certain  debt  then  doe  and  owing  from  the 
said  company  to  the  plainti^,  and  averring,  that 
the  defendants  and  others  were,  at  the  time  of  the 
movery  of  the  judgment,  and  fW>m  thence  have 
been,  and  still  are  shareholders  of  the  company. 
Plea,  that  B  was  not  secretary  modo  et  formd,  con- 
cluding to  the  country : — Held,  first,  that  the  plea 
was  bad,  as  traversing  an  allegation  nowhere  found 
in  the  declaration.  Secondly,  that  the  declaration 
need  not  shew  that  B  was  secretaiy  at  the  com- 
mencement of  the  original  suit ;  and.  temhUf  that  if 
be  was  not,  the  company  would  still  be  bound  by 
the  judgment 

If  the  nominal  defendant  collusively  sufibrs  judg- 
ment to  be  entered  against  him,  without  the  privity 
of  the  shareholders,  tiiey  should  apply  to  tiie  Court 
to  set  aside  the  proceedings. 

The  compant*s  act  required  a  memorial  of  the 
names,  &c.  of  the  shareholders  and  seeretanr  to  be 
inrolled  in  Chancery,  within  six  months  after  the 
passing  thereof  j  and  the  24th  section  enacted, 
"that  until  the  first  memorial  should  have  been 
duly  inrolled  in  manner  directed  bv  the  act,  no 
action  or  other  proceeding  by  or  against  the  com- 
pany should  be  commenced  or  prosecuted  under 
the  act:" — Held,  that  the  inrolment  of  the  memo- 
rial was  not  a  condition  precedent,  and  that  a  plea 
that  no  memorial  was  inrolled  within  six  months, 
wssbad. 

To  a  declaration  in  scire  facias  issued  against  the 
members  of  a  company,  on  a  judgment  against  the 
secretary,  held,  that  the  defendants  could  not  plead 
any  matter  which  might  have  been  set  up  as  a  de- 
fence to  the  original  action. 

The  12th  section  enacted,  that  it  should  be  lawful 
for  tile  plaindff  to  cause  execution  upon  an^  judg- 
ment, &c  obtained  by  him  in  any  soch  action,  &c. 
against  such  nominal  party  as  aforesaid,  to  be 
issued  against  all  or  any  of  the  shareholders  for  the 
time  being  of  the  company ;  and  that  if  such  execu- 
tion should  be  inefifoctnal,  &c  then  that  it  should 
be  lawftil  for  him  to  issue  exeention  against  any 
person  who  waa  a  shareholder  at  the  time  the  con- 
tract was  entered  into,  ftc,  provided  that  no  person 
having  ceased  to  be  a  shareholder  should  be  liable 
for  any  debt,  ftc.  for  which  he  would  not  have  been 
liable  as  a  partner,  and  tiie  act  was  not  to  be  con- 
strued  to  enable  any  party  to  recover  any  greater 
snm  against  an  individual  shareholder  than  might 
have  been  recovered  before  the  act  passed: — Held, 
that  execution  must  first  issue  against  those  persons 
who  were  shareholders  at  the  time  it  was  issued, 
provided  they  were  shareholders  at  the  time  of  the 
contract,  and  would  have  been  liable  to  the  plaintifft 
if  the  action  had  been  brought  against  them  instead 
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of  tbe  nominal  defendant  And,  Memhie,  that  the 
defendants  might  have  pleaded  that  they  were  not 
shareholders  at  the  time  of  the  contract  Bradleff 
V.  Eyre,  12  Law  J.  Rep.  (n.s.)  Exch.  460;  11 
M.  &  W.  432;  1  Dowl.  &  L.  P.C.  260. 

Quare — Whether,  under  7  Geo.  4.  e.  46,  more 
than  one  execution  can  issue  at  a  time  upon  the 
same  judgment;  or  whether  separate  concurrent 
writs  may  he  issued  against  different  persons,  who 
were  members  of  the  company  at  the  time  of  the 
judgment  Btdaile  v.  Lund,  IS  Law  J.  Rep.  (n.s.) 
Exch.  117;  12M.  &W.607. 

It  is  no  ground  for  setting  aside  a  writ  of  sctre 
/acias  for  irregularity,  that  the  plaintiff  had  issued  a 
writ  of  aliat  fieri  faeiat,  under  which  something  had 
been  done,  and  that  that  writ  had  not  been  returned. 
Hohnee  t.  Netelands,  18  Law  J.  Rep.  (N.B.)  Q.B.  82; 
5  Q.B.  367. 


SCRIVENER. 

To  oonstilute  a  scrivener  a  trader  within  the 
bankrupt  laws,  he  must  not  only  negotiate  loans, 
and  take  procuration  fees,  but  he  must  be  in  the 
habit  of  receiving  the  money  of  others  into  his  cus- 
tody, and  of  looking  out  for  persons  to  whom  it  may 
be  advanced  on  loan: — Held,  therefore,  that,  an 
atromey  employed  to  invest  monies  of  his  clients 
on  mortgage,  receiving  procuration  fees  thereon, 
and  proved  upon  one  occasion  to  have  called  in 
money  invested  on  mortgage,  and  to  have  retained 
it  in  his  hands,  paying  interest  for  it,  and  upon 
another  to  have  negotiated  a  loan,  being  present 
when  the  money  was  handed  over  to  the  borrower 
(it  not  appearing  that  he  ever  had  it  in  his  posses'* 
mon),  could  not  be  deemed  a  person  using  the  trade 
or  profession  of  a  scrivener,  within  6  Geo.  4.  c  16. 
s.  2.  LiHt  V.  MeMiU,  10  Law  J.  Rep.  (n.s.)  C.P. 
279 ;  8  M.  ft  G.  40 ;  8  Sc  (n.8.)  846. 


SEA. 


The  more  speedy  trial  of  offences  committed  on 
the  high  seas  provided  for  by  7  Vict  c.  2 ;  22  Law 
J.  Stat  5. 


SEAMEN. 
[Sec  S01P  AND  Shifpinq.] 


SEDUCTION. 

Cruelty  is  not  pleadable  by  a  wife,  by  way  of 
defence  to  a  charge  of  adultery  brought  against 
her,  except  in  conjunction  with  a  recriminating 
charge  of  adultery.  Coeksedge  v.  Coekudge,  1  Robert 
90. 

A  father  cannot  maintain  an  action  for  the  aeduc* 
tion  of  bis  daughter,  unless  there  be  a  loss  of  her 
services  to  him. 

Where,  therefore,  the  declaration  allegped  tliat 
the  daughter  was  a  poor  person,  maintaining  her- 
self; that  she  was  debauched  by  the  defendant,  and 
thereby  became  unable  to  work  and  maintain  her- 
seif,  and  that  her  father  (the  plaintiff)  was  thereby 
fcrred  to  maintain  her : — Held,  on  motion  in  arrest 
of  judgment,  that  the  declaration  was  insufficient 


Oritmeil  v.  WelU,  14  Law  J.  Rep.  (v.s.)  OP.  19: 
8  Sc.  (n.8.)  741. 

In  an  action  against  the  defendant  for  sedockisB, 
the  following  document,  signed  by  tiie  party  sedoeed 
and  her  momer,  and  given  to  the  defendant,  on  du 
breaking  off  of  the  connexion,  was  held  to  be  pfo- 
perly  stamped  with  a  sixpenny  receipt  stsmp,  and 
not  to  require  a  stamp  of  10*.,  it  notlieing  t  neapt 
in  full  of  all  demands,  or  in  respect  of  a  tnin  tfait 
was  part  of  other  sums,  within  the  meaniog  of  die 
65  Geo.  8.  c.  184.  sched.  part  1,  'Receipt'— "Re- 
ceived of  Mr.  B.  the  sum  of  101.,  in  addition  to  the 
various  monies  received  of  him  at  different  timet, 
in  full  satisfaction  and  discharge  of  any  finomt 
conferred  or  services  rendered  to  him  by  cither  of 
us,  at  any  time  during  our  acquaintance  5  snd  whidi 
sum  we  hereby  acknowledge  to  be  ample  remB< 
neration." 

The  defendant  having  broken  off  all  connexion 
with  the  daughter,  she  became  ill  in  comeqnence, 
and  her  services  were  lost  to  the  plaiutUf,  her 
mother.  Qtuere — ^Whether  this  loss  of  serrioewoold 
enable  the  plaintiff  to  maintain  the  action.  Bmfk  t. 
Brandon,  14  Law  J.  Rep.  (K.S.)  Exch.  344;  IS  IL 
&  W.  738. 


SEPARATE  ESTATE. 

Personal  chattels  bequeathed  to  a  sinj^  womn 
for  her  separate  use,  but  without  the  interrentioBftf 
any  trustee,  cannot  be  seised  in  execution  by  s  jod^ 
ment  creditor,  or  of  an  after-taken  husband.  Nnh 
kmder.  Pat/nier,  4  M.  &  Cr.  408. 


SEaUESTRATION. 

In  November  1889,  J  S,  a  defendant,  was  or- 
dered to  pay  a  sum  of  money,  and,  on  defsnltf  a 
sequestration  issued  against  hira,  under  which  the 
sequestrator  took  possession  of  his  real  cstites. 
Between  the  date  of  the  order  for  payment  ind  the 
sequestration,  J  S  had  sold  and  conveyed  kis  estate 
to  W  W  S,  who  was  ousted  by  the  seqneslratR'. 
W  W  S  then  applied  to  be  examined  'pre  kaerem 
SHO,  On  a  reference  to  the  Master,  he  fbond  fhat 
W  W  S,  as  against  J  S,  was  absolutely  entided  to 
the  property ;  but  he  left  the  finding  open  as  (0 
whetiier  the  conveyance  was  fraudulent  as  MgaUi 
the  plaintiff  W  W  S  served  an  orSer  idri  to  eos- 
firm  that  report,  and  the  plaintiff  took  exceptieos. 
The  evidence  not  being  satisfactory  as  to  the  p^- 
ment  of  the  purchase-money  or  the  bemafidee  of  the 
transaction,  the  Court  directed  an  issue. 

Though  exceptions  will  not  lie  to  such  s  npoit 
it  is  not  therefore  conclusive,  for  the  Cooit,  at  Ae 
hearing,  will  look  into  the  whole  of  the  piooeed- 
ings ;  and,  if  the  case  is  clear,  will  decide  st  eoee 
in  the  claimanf^  favour;  if  not,  an  issne  or  other 
proceeding  will  be  directed  to  try  the  right  £■* 
pringham  v.  Shert,  18  Law  J.  Rep.  (9.S.)  Ch.  SOI; 
8  Hare,  461. 


SERVANT. 
{See  Master  and  Servant.] 
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SESSIONS. 


(A)  JVRIISICTION  OF. 

(B)  Appbal. 


IngeneraL 

Agakut  Orderi  t^  RenuwaL 

(1)  To  what  Sessiomt. 

(2)  Notice  and  Qramtdi  e/Jppeat, 

(3)  SvpenedeoMn 

(4)  Evidence. 

(5)  Varianee, 
Agmnet  Rates, 

{d)  Against  Conmetians. 

(C)  Certioba&i. 

(D)  Costs. 

(E)  Ordbe  op. 

(F)  Case. 

(G)  Intsrsstbd  Magistbates. 


(c) 


Trials  at  sessions  since  the  passing  of  the  5  &  6 
Vict  c.  88.  and  before  the  15th  of  July  1842,  for 
offences  therein  mentioned,  rendered  as  valid  as  if 
the  said  act  had  not  passed.  5  &  6  Vict.  c.  43 ; 
20  Law  J.  Stat  155, 

(A)  Jurisdiction  op. 

The  Court  of  Quarter  Sessions  for  a  borongh, 
having  a  grant  of  sach  court  under  5  &  6  Will.  4. 
c  76,  has  exclusive  jurisdiction  in  the  trial  of  ap- 
peals from  orders  of  removal  made  by  Justices  of 
the  borough.  Regina  v.  the  Inhabitants  of  Saint 
EdwnauTs,  SaHshury,  Regina  v.  the  Justices  qf  Salop, 
Regina  y.  the  Justices  of  LancashirCf  and  Regina  v. 
the  Justices  rf  Suffolk,  10  Law  J.  Rep.  (n.s.)  M.C. 
138;  2  aB.  72;  1  G.  &  D.  187. 

The  Poor  Law  Amendment  Act,  4  &  5  Will.  4. 
c.  76,  does  not  take  away  the  power  of  two  Justices 
to  aUow  overseers'  accounts  under  the  stat  50 
Geo.  3.  c.  49. 

Therefore,  where  a  sum  had  been  disallowed  at 
a  quarterly  audit  of  the  overseers'  accounts,  by  an 
auditor  appointed  by  the  Poor  Law  Commissioners, 
and  sttbsequentiy  introduced  again  into  the  accounts, 
and  allowed  by  the  Justices  in  the  annual  account, 
with  full  notice  of  the  disallowance  by  the  auditor, 
the  Court  refused  a  mandamus  to  the  Justices  to 
order  the  overseers  to  pay  over  the  sum  so  disal- 
lowed by  the  auditor  to  their  successors.  Regina  y, 
the  Justices  of  Staffordshiret  13  Law  J.  Rep.  (n.s.) 
M.C.  81. 

Though  the  stat  8  &  9  Will.  3.  c.  30.  s.  3.  em- 
powers Justices  at  sessions  to  order  the  payment  of 
costs  by  parties  who  have  given  notice  of  appeal, 
yet  where  notice  of  appeal  against  an  order  of  re« 
moval  was  sent,  and  the  appeal  was  afterwards 
countermanded,  and  the  appeal  being  entered  by 
the  respondents,  the  Sessions,  by  their  order,  con- 
firmed the  order  of  removal,  and  also  directed  the 
payment  by  the  appellants  of  the  respondents' 
**  costs  and  charges  of  attending  the  sessions  to 
support  their  said  order," — Held,  that  the  order  of 
confirmation  being  bad,  the  order  as  to  costs,  being 
ancillary  to  the  order  of  confirmation,  was  bad  also. 
Regina  y.  the  Inhabitants  of  Stoke  BUss,  13  Law  J. 
Rep.  (n.s.)  M.C.  151 ;  6  aB.  158. 

An  order  of  removal  was  served  on  the  7t1i  of 
August    Notice  and  grounds  of  appeal  (dated  Sep- 


tember 6),  "for  the  then  next  Sessions,"  were 
served  on  the14th  of  October.  The  next  Sessions 
were  held  on  the  17th  of  October.  By  the  practice 
of  Sessions  eight  days'  notice  of  trial  of  an  appeal 
is  required.  Neither  party  attended  at  the  October 
Sessions,  and  it  was  stated  on  affidavit  that  the 
deponent  (the  respondent's  attorney)  was  informed 
and  believed  that  no  appeal  was  then  entered.  At 
the  Epiphany  Sessions,  in  the  absence  of  the  re- 
spondents, no  further  notice  of  trial  having  been 
given,  the  order  of  removal  was  quashed,  with  51, 
costs: — Held,  that  this  was  a  grievance  entitling 
the  respondents  to  apply  to  haye  the  order  of  Ses- 
sions quashed;  and  that  the  Sessions  had  acted 
without  jurisdicUon  in  entertaining  the  appeal. 
Regina  v.  the  Inhabitants  qfSevenoaks,  1 4  Law  J.  Rep. 
(N.8.)  M.C.  92. 

The  Court  of  Quarter  Sessions,  upon  articles  of 
the  peace  exhibited  in  the  absence  of  the  defendants, 
made  an  order  that  the  defendants,  upon  service  of 
the  order,  should  enter  into  recognizances  before  a 
Justice  to  keep  the  peace  towards  the  exhibitant  for 
six  months.  The  order  did  not  direct  that  in  default 
of  finding  sureties  they  should  be  committed.  The 
dpfendants  having  been  brought  before  two  Justices 
upon  a  warrant  reciting  the  order  of  Sessions,  de- 
clined to  enter  into  sureties,  whereupon  the  Justices 
committed  them  to  gaol  for  six  months,  unless  they 
should  in  the  mean  time  enter  into  recognisances: 
— Held,  that  the  Justices  had  no  jurisdiction  to 
commit  them,  and  that  the  prisoners  were  entitled 
to  be  discharged.  Regina  v.  the  Justices  qf  Hunting- 
donshire, in  re  Ashtout  1 4  Law  J.  Rep.  (n.s.)  M.C.  99. 

The  Court  of  Quarter  Sessions  for  the  city  of 
Oxford  have  no  jurisdiction  to  entertain  an  appeal 
against  a  poor-rate,  made  under  the  provisions  of 
the  local  act  passed  in  1771,  for  regulating  the  poor 
in  the  city  of  Oxford,  upon  the  ground  that  certain 
occupiers  of  property  have  been  underrated,  or  that 
others  have  been  omitted  from  the  rate  altogether. 
Regina  y.  Haines,  14  Law  J.  Rep.  (n.8.)M.C.  167.. 

(B)  Appeal. 

(a)  IngeneraL 

Under  the  5  &  6  Will.  4.  c.  50.  no  appeal  lies 
from  Special  to  Quarter  Sessions,  against  the  allow- 
ance  of  the  accounts  of  a  svTveyor  of  the  highways. 
Regina  v.  the  Justices  of  the  West  Riding  rf  York- 
shire, ex  parte  Ackroyd,  10  Law  J.  Rep.(N.s.)  M.C. 
71 ;  1  G.  &  D.  706. 

An  appeal  lies  to  the  Quarter  Sessions,  under 
9  Geo.  4.  c.  61.  s.  27,  where  Magistrates  have  re- 
fused a  licence  to  keep  an  inn,  although  the  refusal 
has  taken  place  in  the  exercise  of  their  discretion, 
having  duly  heard  the  application. 

The  appeal  from  acts  done  in  pursuance  of  that 
statute  by  Magistrates  of  a  borough  having  a  sepa- 
rate Court  of  Quarter  Sessions,  lies  to  the  county 
Sessions. 

Semble — per  Coleridge,  J.,  that  section  111.  of  the 
Municipal  Corporation  Act  refers  to  the  jurisdiction 
of  Justices  of  the  Peace  not  in  Quarter  Sessions. 
Regina  v.  Deane,  10  Law  J.  Rep.  (n.s.)  M.C.  126 ; 
1  G.  &  D.  292. 

The  examinations  of  a  pauper  were  taken  by 
a  magistrate,  and  an  order  of  removal  was  made, 
and  served  upon  the  appellant  parish  with  the  ex- 
aminations.   Before  twenty-one  days  had  elapsed, 
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and  before  the  removal  of  the  paupers,  or  any  notice 
or  entry  of  appeal,  the  cespondent  parish  took  the 
paupers  before  another  magistrate,  and  obtained  a 
fresh  order  upon  the  same  parish.  The  examina- 
tions, together  with  the  second  order,  were  served 
upon  the  appellant  parish ;  and  at  the  same  time 
was  served  a  notice  of  abandonment  of  the  first 
order,  upon  the  ground  that  the  examlnatSon  upon 
which  it  was  made  was  in  some  respects  erroneous. 
Upon  appeal  against  the  second  onler,  the  ground 
of  appeal  was,  tiiat  at  the  time  of  making  the  second 
order  there  was  a  subsisting  order  between  the  same 
parishes,  for  the  removal  of  the  same  paupers:-— 
Held,  that  the  Sessions  did  right  in  confirming  the 
second  order,  and  that  the  magistrate  had  jurisdic- 
tion to  make  it.  Rtgina  v.  the  InhaUtantt  qfSL 
Pancrat,  12  Lsw  J.  Rep.  (n.s.)  M.C.  42;  6  aB.  18{ 
8  G.  &  D.  164. 

An  order  was  made  fbr  the  removal  of  a  pauper 
from  K  to  the  **  parish,  township,  or  place  of  B.** 
B  was  a  district  in  the  parish  of  0,  not  maintaining 
its  own  poor ;  the  pauper  was  delivered  under  thia 
order  in  B,  to  an  overseer  of  O,  who  paid  a  sum  of 
money  for  the  previous  maintenance,  and  the  order 
was  /lied  by  the  township  of  K  with  the  clerk  of  the 
peace.  B  iiaving  appealed  against  this  order,  and 
k  having  resisted  the  appeal, — Hdd,  that  K  was 
estopped  from  saying  that  the  order  was  a  nullity, 
as  being  directed  to  a  place  not  maintaining  its 
own  poor. 

Two  notices  of  appeal  were  aerved  against  the 
above  order,  the  one  signed  by  three  persona,  "  in- 
habitants of  the  place  called  B,"  not  stating  them- 
selves to  be  rate- payers,  the  other  signed  by  the 
churchwardens  and  overseers  of  the  parish  of  O  ] 
the  appeal  by  B  was  first  heard,  and  the  order  of 
removal  was  thereupon  quashed,  with  costs.  Hie 
appeal  by  O  was  then  called  on,  and  the  same  order 
was  agam  quashed,  with  costs: — Held,  first,  that 
the  "  mhabitants  of  B"  were  parties  aggrieved  by 
the  order,  and  were  entitled  to  appeal ;  secondly, 
that  two  appeals  against  the  same  order  were  un- 
warranted, and  that  the  appeal  by  O  was  therefore 
bad. 

The  costs  of  the  appeals  so  quashed  were  not 
ascertained  during  the  sitting  of  the  Court,  but 
were  afterwards  taxed  by  the  clerk  of  the  peace : — 
Held,  that  the  taxation  was  not  irregular. 

A  notice  of  an  application  for  a  certiorari,  signed 
*'  W  &  S,  attornies  for  the  overseers  of  the  parish 
of  K,"  is  sufiieiently  signed.  Hegina  v.  the  Juttiees 
of  Westmoreland,  12  Law  J.  Rep.  (N.8.)  M.C.  113; 
1  Dowl.  &  L.  P.C.  178. 

At  the  hearing  of  an  appeal,  the  Sessions  were  of 
opinion,  upon  objection  taken,  that  the  examina- 
tions were  insufficient,  and  quashed  the  order,  but 
at  the  request  of  the  respondents,  and  with  a  view 
to  enable  them  to  obtain  a  fresh  order,  they  stated 
in  the  order  of  Sessions,  that  the  order  of  removal 
was  quashed,  ''but  not  on  the  merits:'* — Held, 
upon  a  case  stated,  that  the  Sessions  were  not 
bound  to  quash  the  order  absolutely,  and  that  this 
Court  would  not  entertain  the  question,  whether 
the  objection  went  to  the  merits  of  the  settlement, 
though  that  question  was  raised  on  the  case,  the 
Sessions  having  found  in  terms  that  they  quashed 
Viot  on  the  merits.    Reglna  v.  the   Inhabitants  of 


KingweUrs,  18  Law  J.  Rep.  (ha)  M.C  «;  8  4b. 
888 :  8  G.  &  D.  177. 

Where  the  SessloiM  have  JHikfieliMi  mn  an 
appeal  against  an  order  of  vemoval,  oad,  hrnvkag 
gnashed  the  order,  make  a  fecial  cntiy  on  Hair 
records,  "quashed,  not  oss  the  meiit^'*  lihii  Court 
win  not  interfere,  and  direct  a  vuoidAiMM  to 
such  entry,  altfioiigb  the  order  wm  qnadied  on 
objection  which  went  to  the  metitt. 

The  exanunation  on  wliiek  «n  orior  of 
was  founded,  set  forth  a  prior  order  of  nmovd  le 
the  appellant  township,  wkieh  had  bcoi  onspcnded, 
hut  did  not  shew  thiit  the  former  ordor  kad  beas 
lerved,  or  the  pauper  removed.  Tbo  AfipeBanls 
stated,  as  a  ground  of  objeotion,  tfiftt  <ko 
tion  was  bad  on  the  faoe  of  it;  for  not 
facts: — Held,  that  a  decltion  by  Hio 
this  o%jection  was  valid,  was  a  dodtfion  osi  dn 
merits  of  the  settlement  Bx  parte  Ac  Oocrstirf  ^ 
Aek¥forth,  18  Law  J.  Rep.  <ir.^)  MX.  88;  1  DovL 
&  L.  P.C.  718. 

An  order  of  removal  haTing  been  qntked  gjmt^ 
rally  by  the  Sessions^  and  a  finsh  orier  otenad 
npon  apnoal  against  the  latter  order,  Iko  aMetl— li 
produced  the  record  of  the  Scnriono  qaaamiig  the 
prior  order  between  them  aad  the  reapondflBta.  TIm 
respondents  then  tendered  evMenco  to  ahew  dot 
that  order  had  boenqviuliod  widorm  written  ^bmoI 
consent,  on  account  of  a  defect  in  lonn,  which  the 
Sessions  refused  to  hear: — Held,  thai  they  woe 
-bound  to  hear  the  evidence,  and  that  a  maitdiiiiii 
might  issue  to  compel  them  to  do  oo.  Jteioo  v.  At 
JustUxe  qfFUnUhhre,  18  Law  J.  Rep.  («.&)M.C.  IM; 
2  DowL  &  L.  P.C.  148. 

The  examination  stated  abifftheelllanflnlfirtibt 
pauper  in  the  appellant  perish,  and  %\m  diochnsj 
facts  which  shewed  a  suhaeqnent  oettlenMBt  pmfi 
by  the  pauper  in  the  respondent  pariah  by  wffsm 
ticeship  under  an  indenture,  a  eopy  of  w'hien  wn 
sent  with  the  examinatloaa.  The  gionnda  of  if- 
peid  were,  that  the  esamhurtioiM  w«ve  iiiaiiflfadisn, 
and  also  that  the  paoper  was  settled  in  the  lut^m 
dent  parish  by  appreatioeship  aod  servioe  indir 
the  indenture,  as  stated  in  the  eaumiaatMwa:— 
Held,  first,  that  the  respondents,  at  the  trial  «f  ths 
appeal,  were  not  estopped  or  precluded  ftoia  g«^ 
into  evidence  of  the  buth  aetUement,  by  leaaon  Sf  ifce 
statement  of  the  subsequent  aettknicnl  by  appna- 
ticeship.— Held,  secondly,  that  the  birth  aettlaMBt 
having  been  proved,  the  binding  of  the  pauper  wss 
not  admitted,  on  the  examinations  and  groonds  sf 
appeal,  so  as  to  render  proof  of  it  by  the  appeUsals 
unnecessary ;  but  that  the  appeSanta,  if  they  rslied 
on  such  apprenticeship,  were  bound  to  prove  the 
execution  of  the  indenture,  il^na  v.  the  iais- 
bitanti  rf  LaUJ^ord,  14  Law  J.  Rep.  (lu.)  JCC 
20 ;  1  D.  &  M.  290. 

By  a  local  act,  an  appeal  was  given  to  the 
Quarter  Sessions,  on  the  appellant  giving  setea 
days'  notice,  at  least,  of  his  intention  to  bihig  sach 
appeal.  Notice  of  appeal  was  served  on  tw  le* 
spondents,  at  half-past  nine  o'clock,  jlm.,  oa  the 
3 1st  of  December.  The  Sessions  conunenced  sk 
ten  o'clock,  A.if.,  on  the  7th  of  January,  at  vhidi 
time  the  appeal  was  entered,  but  by  the  prsetice  of 
the  Sessions  the  hearing  of  the  appeals  vas  s^ 
journed  until  the  SOth  of  January :— Held,  that  the 
notice  of  appeal  was  given  one  day  too  late,  as  the 
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words  "at  least"  eoulii^e  both  the  day  of  giving  thf 
noticf  and  the  first  day  of  the  Sessions. 

Held,  a)ao»  thai  the  f  raotioB  of  a  day  could  not  be 
coaaiderad)  so  as  to  stoder  the  aerfke  of  the  notic* 
go9d. 

Held*  alsoi  that  the  tune  within  which  notice  of 
appeal  waa  to  be  given  ought  to  be  oomputed  up  to 
the  day -an  which  the  appeal  was  enteredf  and  not 
to  the  day  on  whieh  the  appeals  were  heaid.  Regime 
V.  Urn  Jmku  rf  Middhm^  14  Iiaw  J.  Rep.  <^8.) 
M.C.  IM 

By  the  praetice  of  a  Qoafter  Sessions  notice  of 
trial  was  rc^uifed  to  be  given  by  the  appellants  to 
tlw  Kspoodents  in  the  ease  of  an  entered  and  xo- 
spitsd  appeal  twenty-eight  days  before  the  Seesioas 
at  which  the  appeal  was  to  be  tried.  Where  the 
appeal  waa  entered  and  respited  at  the  Easter  Sea* 
aions,  and  notioe  and  gronnds  of  appeal  were  sent 
fourteen  clear  days  before  the  July  Sessions^  but 
tweaty-ei^t  days'  notice  was  not  giTeo,  and  the 
Sessions  consequently  refused  to  entertain  the  ap» 
penlt  n  rale  for  a  mandamus  to  compel  them  to 
hear  wsa  dischaiged«  as  the  rule  of  practice,  al- 
though unnecessary,  did  not  appear  to  be  so  unreiu 
aonable  sa  to  cempel  the  Court  to  interfere  with  it 
Regina  v.  Um  Jntike*  t^  MaUgomerptkire,  14  Law  J. 
Rep.  <ji.a.)  M.C.  143. 

(ft)  Agahut  Orden  rfRemovtU. 

(1)  To  lohai  Sessions, 

An  order  of  renaoval  was  made  on  the  22nd  of 
February,  and  a  copy  of  the  oider  and  examination 
f«aeived  on  the  26th  by  the  appellant  parish.  The 
next  Sessions  were  on  the  2rai  of  March ;  but,  no 
notice  of  appeal  having  been  given,  the  pauper  was 
actually  removed  on  the  12Si  of  Anril.  At  the 
Jdidsummer  Sessiena»  which  were  held  on  the  2fith 
of  June^  an  Appeal  waa  entered  and  respited  {  and 
on  the  2nd  of  October  a  notice  of  appeal  was  given, 
to  be  tried  at  the  then  next  SessionB,  October  ISth  :-^ 
Hrid,  that  the  Court  of  Quarter  Sessions  was  bound 
to  hear  the  appeal.  Rsgima  v.  the  JusUees  qf  Cheshire* 
11  Law  J.  Rep.  (u.)  M.C.  Si>{  1  DowL  (ji.s.) 
P.C.  £70. 

An  order  of  removal  was  made  and  suspended 
October  Mhm  Copies  of  the  order  and  suspension 
were  served  en  tne  appellaJBt  parish  October  14th. 
The  next  sessions  were  hidden  November  ftrd :— • 
Held,  that  as,  under  sectiotts  79.  and  81.  of  the 
Poor  Law  Act,  the  appellant  parish  has  twenty-one 
days  to  consider  of  an  appeal,  after  service  of  the 
order,  and  is  also  bound  to  give  fourteen  days' 
notice  of  appeal,  the  parish  was  not  obliged  to  ap- 
peal at  the  sessions  in  November.  Regina  v.  tks 
Justices  of  Latteashire,  12  Law  J.  Rep.  (Njk)  M.C. 
110;  4aB.  910. 

In  London  and  Middlesex,  (which  have  four 
General  and  four  Quarter  Sessions,)  the  appeal 
against  an  order  of  removal  must  be  to  the  Quarter 
Sessions,  Regina  v.  the  Justices  qf  MiddUsex,  (St, 
John  Racist* s^  Staa^ord,  v.  St,  Pancras),  12  Law  J. 
Rep.  (iijB.)  M.C.  134;  4  aB.  807. 

(2)  Notice  and  Grounds  qf  Appeal, 

The  grounds  of  appeal  were,  "  that  H  C  has 
resided  in  and  obtained  a  settlement  in  your  parish 
of  B,  by  servitude  therein,  the  said  U  C  having 
been  the  hired  servant  of  C  K,  of  B  aforesaid,  she- 


nff*s  officer,  for  a  period  exceeding  one  year,  and 
haa  not  since  obtained  a  settlement  in  our  parish, 
and  that  the  said  fi  C  waa  by  such  service  ss  afore- 
said, and  now  is,  legally  settled  in  the  said  parish 
of  B:''— IIsU,  insufficient  (Coleridge,  /.  dmbiiante), 
for  not  stating  the  time  when  the  hning  and  service 
took  place.  Rqfimay,ih$InhtMiaMisofBri^ewaierf 
20  Law  i.  Rep.  <v.a.)  BCC.  42 1  10  Ad.  &  E.  69S. 

A  ground  of  appeal,  stadag  that  *'  the  napon- 
dent  pariah  have  acknowledged  the  pauper's  bus* 
band  to  be  an  Inhabitant  of  and  legally  settled  in 
their  parish,  by  relieving  the  said  husband  and  the 
said  pauper,  as  part  of  his  family,  from  time  to 
time,  during  the  last  six  years,  whilst  the  said 
husband  and  pauper  were  resident  in  other  places 
out  of  the  respoooent  parish ;  and  particularly  by 
giving  relief  to  the  said  huabaod  and  the  said 
pauper,  as  part  of  his  familT,  several  times  in  the 
years  1880  and  1840,  dunng  which  he  and  his 
family  were  residing  in  the  town  of  Liverpool  :"— 
Held,  sufficient  Regina  v.  the  JnsHoes  qfCaemar* 
9oashire,  1 1  Law  J.  Rep.  (x.a.)  M.C.  S ;  2  aB.  825. 

The  examination  of  a  panper  disclosed  a  settle- 
ment in  the  parish  of  N  B,  and  proceeded  to  state 
that  "  he  affcerwards  agreed  to  serve  £  S,  of  the 
parish  of  A,  for  a  month,  at  8«.  a  week  (  diat  when 
the  month  was  up,  he  sgreed  to  live  on  at  the  same 
wages  by  the  month  {  that  the  bargain  was  to  be  at 
an  end  at  any  time  by  a  month's  warning  from 
either  party ;  that  he  continued  under  that  agree- 
ment nearly  two  years,  and  left  on  giving  a  mo^'e 
notice." 

The  ground  of  appeal  was,  that  the  pauper  ac- 
quired a  settlement  m  A,  "by  hiring  and  service 
with  one  E  S,  of  O  T,  in  the  said  parish,  subse- 
quently to  that  acquired  by  him  in  our  parish :" — 
Held,  that  the  ground  of  appeal  was  insufficient, 
ss  the  hiring  and  service  was  not  stated  to  be  for  a 
year ;  and  that  the  defect  could  not  be  mended  by 
referring  to  the  examination,  there  being  no  words 
shewing  the  hiring  and  service  relied  on  to  be  the 
same  with  that  mentioned  in  such  examination. 
Regina  r.  the  Jnhahitanis  qf  North  Roaey^  1 1  Law  J, 
Rep.  (M.S.)  M.C.  17 ;  2  aB.  600. 

The  Court  of  Quarter  Sesaioos  dismissed  an  ap- 
peal against  an  order  of  removal,  where  the  ground* 
of  appeal  appeared  not  to  have  been  served  in 
sufficient  time,  subject  to  a  case.  The  appellant* 
tendered  no  case,  hut,  at  the  same  sessions,  obtained 
an  order  for  entering  and  adjourning  an  appeal 
against  the  same  oider  of  removal.  At  the  follow- 
ing sessions,  the  Court,  having  these  facts  before  it, 
dismissed  the  appeal: — Held,  that  the  Court  was 
right  in  doing  so,  on  the  ground  that  the  appellants 
were  not  entitled  to  enter  another  appeal  under  the 
circumstances. 

Semhlo—iier  Patteson,  /.—that  the  sUtute  9  Geo.  1. 
c  7.  s.  8,  (which  enaota,  "  that  if  it  shall  appear  to 
the  Sessions  that  reasonable  time  of  notice  was  not 
given  by  the  appellants,  the  appeal  shall  be  ad- 
journed,") does  not  apply  to  the  case  where  notice 
of  appeal  haa,  but  the  statement  of  grounds  of 
appeal  has  not,  been  served  in  time.  Regina  v.  the 
Inhabitants  of  Oundle,  11  Law  J.  Rep.  (m.s.)  M.C. 
79:  8aB.363;  20.&D.  77. 

The  grounds  of  appeal  set  up  a  settlement  sub- 
sequent tothatcontamed  in  the  order  and  examina- 
tion, and  stated,  **  that  the  Either  of  the  pauper,  in 
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1832,  rented  a  houae  and  orchard  at  Eatington, 
in  the  parish  of  EatiDgton,  in  the  county  of  War* 
wick,  from  William  Marshall,  senrant  to  Evelyn 
J«hn  Shirley,  Esq.,  of  the  same  place,  at  the  rent 
of  1(NL  a  year  and  upwards,  and  occupied  the  same 
under  such  renting  or  hiring  ftrom  that  time  nntO 
Michaelmas  1886^  and  paid  the  rent  for  the  same; 
and  also  was  assessed  to,  and  paid  the  poor  rates 
for  the  samei  during  the  whole  of  that  time."  It 
was  objected,  that  the  statement  was  insufficient^ 
net  alleging  that  the  ftither  resided  forty  days  in 
Batington.  The  Quarter  Sessions  held  the  state- 
ment sufficient,  subject  to  the  opinion  of  this  Court, 
which  held  the  statement  to  be  insufficient,  and 
quashed  the  order  of  Sessions.  Hegina  v.  the  In^ 
kabitmti  qf  Old  StratfSordt  11  Law  J.  Rep.  (if. a.) 
M.C.  115  s  2aB.tfld. 

Where  the  Court  of  Quarter  Seasioos  has  heard 
and  determined  an  appeal  i^ainst  an  order  of 
removal,  overruling  an  objection  to  the  insufficiency 
of  an  examination,  and  granting  no  case  on  the 
point,  a  certiorari  will  not  issue  to  remove  the  order 
of  Sessions  and  order  of  removal,  together  with  the 
examinations  on  which  it  is  grounded,  and  the 
notice  and  grounds  of  appeal,  into  this  court:  the 
latter  forming  no  part  of  the  record  of  Quarter 
Scsriona.  B^ina  v.  the  Jneiieee  of  the  West  Riding 
qf  Yorkshire  (Toilorton  v.  Idle)^  12  Law  J.  Rep. 
(n.8.)  M.C.  15. 

The  4  Oeo.  4i.  c.  95.  s.  87.  requires  notice  of  ap- 
peal to  be  served  within  six  days  after  the  cause  of 
the  complaint  shall  arise: — Held,  that  when  the 
last  of  the  six  days  was  a  Sunday,  notice  on  the 
Monday  following  was  too  late. 

Where  an  appeal  has  been  adjourned  for  the' 
convenienoe  of  counsel  on  both  sides,  the  Justices 
at  the  adjourned  sesrions  may  require  proof  of  the 
notice  of  appeal. 

Semble — That  a  service  of  a  notice  of  appeal  upon 
a  Sunday  would  not  be  a  good  senrice.  Regina  v. 
tho  Justices  qf  Middlesost,  12  Law  J.  Rep.  (ir.s.) 
M.C.  59  J  2  Dowl.  P.C.  (n.«.)  719. 

Where  a  parish  is  incorporated  under  22  Geo.  8. 
c.  28,  the  notice  of  appeal  most  be  signed  by  the 
guardian,  and  he  must  describe  himself  therein  as 
such.  It  is  insufficient  that  he  should  describe 
himself  as  an  overseer.  Itegina  v.  the  Justices  of 
the  West  Riding  of  Yorkshire,  in  re  the  inhabitants 
of  Homiey  and  the  lohabitanis  qfRothwett,  13  Law 
J.  Rep.  (11.8.)  M.C.  89. 

It  is  dot  an  objection  to  a  notioe  of  appeal  against 
an  osdcr  of  removml,  that  such  notice  does  not  men- 
tion the  names  of  the  Justices  who  made  the  order. 
Re/tina  v.  the  InhaintanU  of  West  HoughUm,  18  Law 
J.  Rep.  (N.S.)  M.C.  41 ;  6  QB.  800. 

A  settlement  set  up  m  one  of  the  grounds  of 
appeal  was.  that  the  pauper  had  rented  **a  tene- 
ment," consisting  of  the  keeping  or  feedmg  of  a  cow» 
of  which  he  was  the  owner,  "by  and  on  the  land 
and  premises"  of  J  H,  for  the  space  of  one  whole 
year,  and  which  was  of  the  value  of  10/.  a  year  at 
the  least:— Held,  insufficient,  as  not  shewing,  on 
the  face  oi  it,  that  the  cow  was  to  be  fed  on  the 
growing  produce  of  the  land.  Regina  v.  the  Inha- 
bitants rfCumberworih  Haif,  18  Law  J.  Rep.  (n.s.) 
M.C.  49;  8  G.  &  D.  869. 

A  notice  and  statement  of  grounds  of  appeal 
purported  to  be  signed  by  one  churchwarden  and 


two  overseers ;  one  of  thoee,  however,  who  sgneft  at 
overseers,  being  the  same  person  who  had  a^qed  a» 
churchwarden : — ^Held,  that  the  respondents  cseU 
not  set  up  as  an  objection  to  the  hearing  of  ths 
appeal,  the  irregularity  in  the  appointment  of  ths 
officers  of  the  appellant  parish,  ttiat  pajnh  bosf 
bound  by  the  notice.  Re^Ma  v.  £Ae  InhahUmts^ 
Leominster,  18  Law  J.  Rep.  (lu.)  M.a  Hi  i  QJL 
640. 

The  compUtnt  to  he  made  by  the  dinchnnkai 
and  overseers,  under  the  statute  18  &  14  Car.  1. 
c.  12,  prior  to  an  order  of  removal,  is  not  reqncd 
to  be  in  writing.  Where,  therefore^  there  vat  a 
complaint,  in  writing,  by  one  overseer  only,  hittke 
order  was  made  upon  **  complaint  by  the  orcfseeniy** 
and  it  was  also  admitted,  at  the  sessions,  thst  it  hM. 
been  made  **  on  behalf  of  the  parish  offioos,  lad 
with  their  consent,"  the  complaint  was  held  sofi- 
dent. 

An  examination  set  out  a  settlement  hyltin^ 
and  senrice,  and  also  several  instances  oi  r^ef 
given  by  the  appellant  parish  to  the  pauper  mi  ha 
family,  while  residing  in  the  respondent  panL 
There  were  several  grounds  ofappcal  to  tbe  teol^ 
mcnt,  and  amongst  others,  that  Uie  pauper  never 
acquired  a  settlement  in  the  said  pansh  of  E  (ik 
appellant  parish)  either  by  hiring  and  service  mA 
the  said  J  S  (the  master)  or  Im  mn§  oUvt  smm. 
Upon  the  hearing  of  the  appeal  the  respoaioli 
gave  no  evidence  of  the  actoal  settlement,  hut 
proved  the  instances  of  relief  set  out  in  their  exa- 
mination : — Held,  that  under  the  above  groaad  of 
appeal  the  appellants  were  at  liberty  to  shew  that 
they  had  given  the  relief  under  a  mistake.  Ams 
V.  the  Inhabitants  of  Bedingkam,  18  Lav  J.  Repi 
(H.s.)  M.C.  75 ;  5  Q.B.688. 

Where  the  Quarter  Sessions  have  dismissed  an 
appeal  against  an  order  of  removal,  and  have 
granted  a  caae,  which  the  applicants  for  the  case 
have  not  brought  up,  the  Court  will  not,  at  their 
instance,  unless  under  special  circumstances  f^^ 
a  mandamus  to  the  Court  of  Quarter  Ses&ioBSi  to 
enter  continuances  and  hear  the  appeal. 

The  question,  whether  the  statement  of  grooBdi 
of  appeal  contains  sufficient  particularity,  is  for  the 
Sessions  to  determine ;  and  where  they  have  decided 
it  to  be  insufficient  to  let  the  appellants  into  their 
case,  ^is  Court  will  not  grant  a  mandamus  to  the 
Court  of  Quarter  Sessions  to  enter  continiunccs 
and  hear  the  ap{>eal ;  overruling  TTie  Qsmb  v.  tke 
Justices  qf  Carnarvonshire,  2  Q.B.  825;  and  Ths 
Queen  v.  the  Justices  of  the  West  Riding,    Ibid.  331. 

If,  upon  an  objection  to  the  exaininatioD,  or 
grounds  of  appeal,  that  they  are  not  safficicotly 
particular  to  enable  the  parties  respectively  to  go 
into  their  case,  tbe  Justices  consider  the  matter  so 
donbtftil  as  to  grant  a  case  upon  the  point,  they 
should,  nevertheless,  proceed  to  hear  the  erideoce^ 
and  decide  upon  the  appeal,  subject  to  a  case;  bat 
if  they  entertain  no  doubt  that  the  objection  is  a 
valid  one,  and  therefore  decide  that  the  party  caanst 
be  admitted  to  prove  his  examination,  or  grounds  of 
appeal  (whichever  it  may  be),  no  case  should  be 
granted.  Regfna  v.  the  Justices  qf  Kesteveu,  18  Law 
J.  Rep.  (n.8.)  M.C.  78  ;  3  QB.  810. 

A  statement  of  grounds  of  appeal  was  signed  by 
W  R,  T  G,  and,  for  W  H,  W  P  H,  **  churchwardeas 
and  overseers"  of  parish  A  (which  formed  part  of 
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ft  imion,)  and  "J  E,  gnardian*' : — Held,  that  such 
signature  was  insufficient,  it  not  appearing  that 
W  H  had  given  W  P  H  authority  to  sign  for  him ; 
and  that  the  signature  of  the  guardian  did  not  help 
the  notice,  a  guardian  under  the  Poor  Law  Amend* 
ment  Act  not  having  any  authority  for  such  a  pur- 
p4M«.  Regina  ▼.  the  Juiiiee*  qf  Surreu,  AiUiallows 
Y.  irmbledm,U  LawJ.  Rep.  (n.8.)  M.C.  80;  5Q.B. 
506. 

Under  sect  79.  of  4  &  5  Will.  4.  c.  76.  notice  of 
appeal  may  be  given  against  an  order  of  removal 
after  the  lapse  of  more  than  twenty-one  days  from 
the  service  of  the  copies  and  notice  required  by  that 
section  on  the  appellant  parish,  though  the  pauper 
has  not  been  removed.  Regina  v.  the  Justicee  qf  the 
West  Riding  of  Yorkehire  (Stanley  y.Alvertherpe),  14 
Law  J.  Rep.  (n.s.)  M.C.  H. 

One  of  the  grounds  of  appeal  against  an  order  of 
removal  stated  that  the  pauper  was  rated  for  and  in 
respect  of  a  tenement  in  the  township  of  H,  consist- 
ing of  two  dwelling-houses  of  the  value  of  1 0/.  &c : — 
Held,  that  such  statement  was  insufficient,  by  reason 
of  its  omitting  to  state  that  the  dwelling-houses 
were  "separate  and  distinct,"  pursuant  to  the 
words  of  the  statute  6  Geo.  4.  c.  5,  s.  72.  Regina  v. 
the  Infiabitants  of  Ripon,  14  Law  J.  Rep.  (n.s.)  M.C. 
102. 

A  notice  of  appeal  against  an  order  of  removal 
was  signed  by  a  majority  of  parish  officers,  and 
commenced,  "  We,  the  undersigned,  being  a  majo- 
rity of  the  churchwardens  and  overseers  of  the 
parish,  &C."  : — Held,  that  the  presumption  was  that 
it  had  been  signed  by  the  majority  on  behalf  of  the 
whole  body  of  parish  officers,  and  that  the  onus  lay 
upon  the  respondents  of  shewing  that  in  fact  it  was 
not  so  signed.  Regina  v.  the  Justiees  of  the  Wett 
Bidmg  €f  Yorkshire  (St,  Pancras  and  Bradford),  14 
Law  J.  Rep.  (n.s.)  M.C.  119. 

A  ground  of  appeal  setting  up  a  derivative  settle- 
ment of  the  pauper  in  the  respondent  parish,  averred 
that  the  pauper*s  father  had  never  gained  any  set- 
tlement in  his  own  right,  and  was  unemancipated  at 
the  time  his  father  (the  pauper's  grandfather)  ac- 
quired a  settlement  in  the  respondent  parish: — 
Held,  that  this  statement  was  sufficient  to  shew  a 
derivative  settlement  of  the  pauper  in  the  respondent 
parish.  Regina  v.  the  Inhabitants  of  RoihweUj  14  Law 
J.  Rep.  (N.a.)  M.C.  169. 

Wliere  a  parish  gives  notice  of  appeal  under  the 
4  &  5  Will.  4.  c.  76.  s.  79.  against  an  order  of  re- 
moval, within  twenty- one  days  afler  service  of  the 
order  of  removal,  but  does  not  prosecute  the  appeal 
at  the  next  practicable  sessions,  and  the  respondent 
parish  does  not  remove  the  pauper  for  a  consider- 
able time  afterwards,  the  appellants  may  give  fresh 
notice  of  appeal,  pursuant  to  13  &  14  Car.  2.  c.  12. 
s.  2,  when  the  pauper  is  actually  removed.  Regina 
V.  the  Justices  of  Middlesex,  9Dowl.  P.C.  163, 

(3)  Stspersedeas, 

Upon  application  for  a  mandamus,  to  enter  con- 
tinuances and  hear  an  appeal,  this  Court,  being  of 
opinion  that  the  Sessions  had  rightly  disposed  of 
the  case  upon  the  facts,  refused  to  interfere,  although 
the  reasons  on  which  the  decision  rested  were  not 
satisfactory. 

Where,  therefore,  groimds  stated  that  the  exami- 
nation was  made  on  hearsay  evidence,  upon  which 


the  respondent  parisli  obtained  a  siTpersedeas,  and 
served  it  on  the  appellants,  after  the  removal  bad 
taken  place*  but  prior  to  any  entry  of  appeal,  and 
at  the  same  time  offi;red  to  pay  all  expensea  iDenr- 
red,  but  the  appellants,  notwithstanding^  enleTed 
their  appeal  at  the  seasiona,  which,  though  objeeted 
to  by  the  respondents,  was  entertained  by  the  Ses- 
sions, who  in  the  first  place  <|uashed  the  order^  but 
having  afterwards  found  that  a  rule  of  the  Setaioua 
as  to  the  entry  of  the  appeal  had  not  been  obaerved> 
they  reversed  their  former  decision  and  stjruokoiit 
the  appeal :  this  Court  refused  to  compel  them  to 
enter  continuances  and  hear  the  appeal,  being  of 
opinion,  on  the  facts,  that  theii  ultimate  deciaion 
was  right,  though  the  Court  did  not  cozicni  in  the 
rule  or  the  Sessions  on  which  it  rested. 

An  order,  under  certain  circumatances,  may  be 
superseded,  after  the  removal  has  taken  plaoe. 

SembU — ^That  a  rule  of  Sesuons,  which  requirea 
that,  upon  entry  of  an  appeal,  the  original  order  of 
removal  must  be  filed  by  the  appellaota  with  the 
clerk  of  the  peace  cannot  he  supported.  Regina  v. 
the  Justiees  if  the  West  Riding,  11  Law  J.  Rep.  (N.a.) 
M.C.57;  2aB.705. 

An  order  of  the  removing  Justioes,  obtained  at 
the  instance  of  the  respondents,  to  supersede  an  order 
of  removal,  ia  too  late,  after  the  appellants  have 
entered  an  appeal  against  the  order. 

But,  where  the  a|^|>el1axit8  give  neither  netice  nor 
grounds  of  appeal  until  aftw  the  removal  of  the 
paupers,  and  an  entry  of  an  appeal,  and  the  respon- 
dents, on  being  afterwards  served  with  grounds  of 
appeal,  seek  to  abandon  their  order,  eemble  that  the 
Quarter  Sessions  should  not  give  to  the  appellants 
the  costs  of  the  appeal.  Rtgina  v.  ttte  Directors  ^ 
the  Poor  if  Brightastf  11  Law  J.  Rep.  (m.8.)  M.C. 
106;  3aB.  342. 

(4)  Evidence, 

Where  the  examination  of  the  pauper  merely 
alleged  that  her  husband  (through  whom  she 
claimed  a  settlement)  was  settled  in  the  pariah  of 
E ;  and  that  some  of  the  parish  officers  of  £  had 
made  admissions  to  her  of  her  husband*8  setUemeift 
there ;  the  ground  of  appeal  being,  that  the  pan^^ 
pec's  husbimd  was  not  settled  in  E,  and  that  no 
such  admissiona  were  made  to  the  Sessions;  and 
the  Sessions  went  into  evidence  of  a  settlement  ef 
the  paujier's  father,  by  hiring  and  sertieit  heard  wit- 
neaaes  on  both  sides,  and  confirmed  the  order : — 
Held,  that  they  were  wrong  in  entertainiiig  such 
evidence.  Regina  v.  EaeiatUle,  10  Law  J.  Rep.  (n.8.  ) 
M.C.132;  1G.&D.15& 

(5)  rarianee. 

An  order  of  removal,  signed  by  two  Justiees,  B 
C  and  ELK,  was,  in  the  noUce  of  appeal  against 
it,  described  as  an  order  made  by  R  H  C  and  £  L- 
K,  Esqrs,  The  notice  being,  in  other  respects, 
sufficiently  distinct,  and  it  clearly  appearing  that 
no  one  had  been  misled  by  the  mistake  (though  it 
waa  shewn  there  were  within  the  county  two  Ju^- 
tices,  Sir  R  H  C,  Bart,  and  B  C,  £8i].):^Held, 
that  the  variance  was  immaterial;  and  that  the  ' 
Justices  were  bound  to  hear  the  appeal.  Reginm  v. 
the  Justices  of  Denbighshire,  (LUmgolien  v.  Rnaben), 
10  Law  J.  Rep.  (U.s.)  M.C.  79;  9  Dowl.  P.C.  609. 
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(tf)  Agahui  Rates. 

Two  Jntttcet  at  special  setaioni,  on  the  ^Srd  of 
April,  toting  under  the  stat.  4  &  6  Vict  c  59.  after 
hearing  evidence  and  examining  (among  other  wit* 
neiees)  the  anrveyor  of  the  roiuls  in  a  pariah,  ex- 
preised  their  determination  to  make  an  order  on 
him,  aa  roeh  tunreyor,  to  pay  a  sum  of  money  to 
the  trusteet  of  the  turnpike  road.  The  form  of  an 
4>rder  in  writing  waa  then  and  there  signed  by  them 
in  blank,  the  blanke  being  afterwards  filled  up  by 
their  clerk,  in  oonformity  with  their  verbally  ex* 
pressed  decision.  No  copy  of  the  order  in  writing 
was  senred  on  the  surveyor  fbr  six  weeks  after- 
wards : — Held,  that  the  order  was  made  on  the  23rd 
of  April,  and  that  notice  of  grounds  of  appeal  given 
more  than  six  days  after  the  2Srd  of  April,  was  too 
^ate.  Reghut  v.  tke  Ju$tice$  nf  Derhy thirty  14  Law 
J.  Rep.  (va)  M.C.  84. 

{d)  Agamtt  CowietUmt. 

Where  three  defendants  were  summarily  con* 
victed,  on  a  joint  hearing,  of  unlawful  fishing,  under 
the  7  &  8  Geo.  4.  c.  29.  s.  S4,  and  gave  a  joint 
notice  of  appeal  against  such  conviction : — Held, 
that  die  Quarter  Sessions  were  bound  to  hear  and 
determine  the  appeal,  although  three  separate  con- 
victions were  returned  to  the  Sessions.  Regkia  r, 
ike  JfuHeet  rf  OrfmrdaMre^  jn  fv  Jewmiei^  12  Law  J. 
Rep. (na) M.C. 40;  4  QB.  177. 

Notice  of  appeal  to  the  Quarter  Sessions,  by  a 
party  convicted  by  Justices  under  the  General  High- 
way Act,  £  ft  6  Will  4.  c.  50.  Sect  105.  need  not 
be  personally  served  upon  the  convicting  Justices. 
Reguta  V.  iht  Juttices  if  the  North  Ridmg  of  York* 
ihire^  te  re  Lmm^  14  Law  J.  B^  (v.a.)  M.C.  91. 

(C)  Cebtioba&i. 

By  a  local  act  it  was  enacted,  that  no  proceedings 
in  pursuance  of  the  act  should  be  removed  by  eer^ 
Herari:  this  clause  followed  immediately  after  se« 
vera]  others  relating  to  summary  proceedings  before 
magistrates.  By  a  subsequent  clause,  an  appeal  to 
the  Quarter  Sesaions  was  given  to  parties  aggrieved 
by  the  decision  of  the  commissioners  under  the 
act :— Held,  that  the  clause  taking  away  the  certio' 
rati  applied  to  all  proceedings  nnder  the  act,  whe- 
ther on  appeal  or  otherwise.  Regima  v.  the  JMetkee 
ofLbuUey,  14  Law  J.  Rep.  (x.a.)  M.C.  151. 

The  rule  that  a  eeriiuiwi  to  ramove  an  order  for 
the  purpose  of  quashing  it,  ought  not  to  issue  until 
the  time  for  appealing  agnnst  the  order  has  escpired, 
applies  only  where  the  certiorari  is  prayed  for  by 
the  party  in  whose  favour  the  order  is  made,  its- 
gina  T.  mUatttt  14  Law  J.  Rep.(M.8.)  M.C.  157. 

The  rule  for  a  certiorari  to  remove  an  indictment 
for  a  misdemeanour,  is  not  necessarily  absolute  in 
the  first  instance.  Regina  r.  Bird,  14  Law  J.  Rep. 
(ka)  M.C.  179. 

(D)  Costs. 

Where,  after  hearing  an  appeal  against  an  order 
of  removal,  the  Court  orders  the  parish  against 
which  the  same  is  decided,  to  pay  to  the  other  party 
such  costs  and  charges  as  may  to  the  Court  appear 
just  and  reasonable,  under  section  82.  of  the  Poor 
Law  Amendment  Act,  which  section  requires  the 
Court  '<to  certify  the  amount  thereof;*'  tbe  fixing 


of  the  amount  must  be  the  act  of  the  Court,  and  be 
ascertained  while  the  Court  continues. 

Where,  therefore,  costs  were  ordered  to  be  paid, 
the  amount  to  be  settled  by  the  clerk  of  the  pesee^ 
which  amount  was  not  approved  of  by  the  Recorder 
until  ten  days  after  the  sessions  had  terminated, 
this  Court  reifUsed  a  mandamus  to  compel  obedieoee 
to  such  order.  Regima  v.  Lomg,  10  Law  J.  Repi 
(n.8.)M.C.  124;  IQB.  170. 

Wliere  the  respondents  have  served  the  appellants 
against  an  order  of  removal,  with  a  notice  of  their 
intention  to  abandon  their  order,  the  appellaaU 
have  nevertheless  a  right  to  enter  their  appeal  at 
the  sessions,  in  order  to  obtain  costs : 

Although  the  respondents  in  their  nodoe  of  sban- 
donment  have  offered  to  pay  **  all  lawful  and  rea- 
sonable costs." 

SemUe — per  Lord  DmmiM,  C/. — ^That  it  makes 
no  difEerenoe  in  thia  lespeet  whether  the  respondenu 
have  merely  served  a  notice  of  abandonmeiit,  or 
have  procured  the  order  to  be  auperseded. 

The  appellants,  under  the  foregoing  cimini- 
stances,  having  entered  an  appeal, — Held,  that  the 
Sessions  might  proceed  to  quash  the  order  and  give 
costs,  although  the  appellanu  had  not  prodnsed 
the  original  order,  or  given  the  respondenta  notice 
to  produce  it ;  the  practice  of  the  Sesaons  being, 
that  **  the  order  appealed  against,  or  a  copy  thereof,** 
is  to  be  delivered  to  the  clerk  of  the  peaoe  vrhen 
the  appeal  is  entered,  and  the  appellants  havisg 
delivered  a  copy.  ReghtaY.  the  luhabitamt§  ef  Tsm- 
etaU  and  Regiea  v.  the  InhahHamtt  of  Staglejfj  13  Law 
J.  Rep.  (N.8.)  M.C.  72;  Z  aB.  S57. 

Upon  receipt  of  notice  and  grounds  ef  appeal, 
the  respondents  obtained  an  order  of  etipertedeaB, 
which  they  served  upon  the  appellants,  and  after- 
wards  tendered  two  guineas  for  costs,  which  the 
appellants  refused  to  accept.  The  appdlants  wait 
to  the  Sessions,  and  applied  to  enter  their  appcsl, 
in  order  to  get  their  costs^  but  the  Court  lefiued  Is 
allow  the  entry. 

A  rule  iiM  having  been  obtained  for  amandann 
to  the  Juatices  to  enter  the  appeal,  the  afidavits  is 
opposition  stated  a  standing  order  of  dM  Court  ef 
Quarter  Sessions,  by  which  it  waa  ordered,  that  the 
sum  of  80c.  only,  as  and  for  ooats  and  tApmses, 
shall  be  allowed  in  appeals  against  orden  of  re- 
moval tried  in  the  said  court,  to  either  party. 

Held,  that  the  appellants  wen  entitled  to  hsve 
had  their  appeal  entered,  and  that  tbe  real  anooat 
of  costs  should  be  considered,  notwithstandiag  the 
above  order.  Regima  t.  ike  Jnetieee  q^  Jfm<afl>» 
sMre,  (Lkmgar  r.  D^meio),  IS  Law  J.  Rep.  (sjl) 
M.C.  114;  1  D.&M.  12L 

Under  statute  17  Gea  8.  c  50.  ss.  &  &  20.  the 
Court  of  Quarter  Sesdons  baa  no  power  to  enter 
and  hear  an  appeal  at  the  inatanee  of  the  respondent, 
although  the  party  convicted  may  have  given  notiee 
of  appeal,  and  entered  into  a  recogniaaace,  upon 
failure  of  the  appellant  to  appear;  nor  has  the 
Court  any  power  to  give  costs  to  the  respondots 
upon  failure  by  tlie  party  conricied  to  enter  aad 
try.  The  only  remedy  for  dioee  costs  is  by  estreat* 
ing  the  recoffnisances. 

Sewtble—YThtre  the  defendant  has  not  been  im- 
prisoned before  an  appeal  under  that  statute,  «^ 
his  failing  to  aupport  the  appeal,  the  oonvietuig 
Justices  may  oomrait  him  to  gaol  to  undergo  his 
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punishment     Regina  ▼.  the  Recorder  rf  Boltom,  14 
Law  J.  tlep.  (n.s.)  M.C.  83  j  2  Dowl.  &  L.  P.C.  510. 

The  Quarter  Sessions  has  no  power  to  give  costs 
against  an  appellant  under  15  Geo.  3.  c,  11.  s.  4. 
(The  Thames  and  Isis  Nayigation  Act). 

Semble — That  the  provision  does  not  apply  to  the 
respondents.  Regina  v.  the  Juitices  qf  Oxfordshire, 
9  Dowl.  P.C.  (n.s.)  189. 

Where  an  appeal  against  an  order  for  payment  of 
money  under  the  Lighting  and  Watching  Act  is  duly 
entered  at  the  Sessions,  and  afterwards  dismissed^ 
after  hearing  counsel,  on  the  ground  that  notice  of 
the  appeal  had  not  heen  given  to  the  magistrates 
making  the  order,  though  it  had  been  given  to  the 
inspectors,  the  Sessions  cannot  award  costs  to 
the  respondent,  the  matter  of  the  appeal  not  having 
been  heard  and  determined,  Regina  v.  Wilkinson,  2 
M.  &  A.  431. 

(£)  Obdbr  of. 

"Where  the  Court  of  Quarter  Sessions  quashed  an 
order  of  removal,  on  the  ground  of  variance  between 
the  statements  in  the  examination  and  the  evidence 
on  the  trial,  such  quashing  is  conclusive  between 
the  parties. 

The  Court  of  Quarter  Sessions  having  quashed 
an  appeal  on  the  ground  above  mentioned,  the  re- 
spondeot  parish  procured  a  fresh  order  of  removal 
on  a  fresh  examination ;  the  appellants  stated  It  as 
a  ground  of  objection,  that  a  former  order  relating 
to  the  same  settlement  had  been  quashed: — Held, 
that  the  Court  of  Quarter  Sessions  was  bound  to 
quash  the  new  order.  Regina  v.  the  Inhabitants  of 
CUnt,  10  Law  J.  Rep.  (n.s.)  M.C.  151 ;  1 1  Ad.  &  £. 
024. 

Where  an  order  of  Sessions  has  been  returned  to 
tMs  Court  under  a  certiorari,  and  a  rule  is  then  ob- 
tained to  quash  the  order,  it  is  a  good  preliminary 
objection  to  an  argument  on  such  rule  that  no  notice 
of  it  has  been  served  on  the  Justices  who  made  the 
order.    Regina  v.  SiMchman,  9  Dowl.  P.C.  1060. 

An  order  of  special  sessions  directing  a  portion 
of  the  highway  rate  to  be  paid  to  the  surveyor  for 
the  purpose  of  repairs  of  a  turnpike  road,  under  4 
&  5  Vict.  c.  59.  s.  1,  must  appear  on  the  face  of  it 
to  be  made  at  a  special  sessions  holden  in  and  for 
the  division  of  the  county  in  which  the  turnpike  road 
fa  situate,  pursuant  to  5  &  0  Will.  4.  c  50.  s.  45. 

The  order  directed  "  that  9^  5s,,  bemg  a  portion 
of  the  rate  or  assessment  levied  or  to  be  levied  by 
virtue  of  5  &  6  Will.  4.  c.  50,"  should  be  paid  to 
the  surveyor  of  the  highways  for  the  purpose  of 
repairs : — Held,  that  it  was  not  necessary  to  specify 
'  in  the  order  what  proportion  of  the  rate  was  to  be 
paid ;  and  also  that  it  sufficiently  appeared  that  the 
sum  of  9/.  5<.  was  to  be  paid  out  of  the  rate  then  in 
existence  under  6  h(i  Will.  4.  c.  50. 

It  is  no  objectnn  to  a  rule  for  a  certiorari  to  bring 
up  an  order  of  two  Justices,  that  a  former  rule  has 
been  made  absolute  for  a  certiorari  to  remove  an 
order  of  Quarter  Sessions  confirming  the  order  of 
Justices  on  appeal,  but  to  which  no  return  has 
been  made,  unless  it  appears  by  affidavit  that  the 
original  order  has  been  duly  returned  to  the  Ses- 
sions. 

Where  on  appeal  to  the  Quarter  Sessions  an 
or']er  of  Justices  has  been  confirmed,  the  six  months 
within  which  a  certiorari  to  bring  up  the  order  of 
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Justices  roust  issue,  runs  from  the  date  of  the  order 
of  Quarter  Sessions  and  not  from  the  date  of  the 
original  order.  Reg^ui  ▼.  Morice,  14  Law  J.  Rep. 
(n.s.)  M.C.  75. 

(P)  Case. 

The  Court  of  Quarter  Sessions  should  not,  in  a 
special  case,  ask  questions  of  the  Court,  with  a  view 
to  a  re-hearing  of  the  case.  Regina  v.  ttie  Inhabitants 
qf  West  Houghim,  13  Law  J.  Bep.  (m.8.)  M.C.  41  ; 
5  Q.B.  300. 

(6)   IntEBESTED  MAaiSTllATES. 

Upon  appeal  against  a  rate,  those  Justices  who 
are  rated  cannot  vote. 

This  Court,  therefore,  set  aside  an  order  of  Ses- 
sions, where,  in  the  course  of  the  inquiry,  three 
interested  Justices  had  taken  a  part  and  Yoted,  on 
the  ground  that  the  proceeding  was  had  by  a  Court 
inproperly  constituted. 

Semble — That  in  such  a  eaas,  the  Court  will  not 
inquire  whether  the  decision  would  have  been  the 
other  way,  if  the  interested  Justices  had  not  voted. 
Regina  v.  the  Paving  Commissioners  of  Ciieltenham, 
10  Law  J.  Rep.  (ha)  M.C.  99 ;  1  aB.  467. 

An  order  of  Sessions,  where  any  Justice  interested 
has  taken  a  part  in  the  proceedings  at  ttie  hearing, 
although  he  may  not  have  voted,  is  had,  and  will 
be  set  aside  by  the  Court: — Held,  also,  that  on 
appeal  against  an  order  made  at  special  sessions, 
dlrectiug  a  parish  sunreyor  to  pay  a  sum  of  money 
to  turnpike  trustees,  a  Justice  who  was  a  creditor 
of  the  turnpike  trust  was  a  party  interested.  Regina 
V.  tlte  Justices  oj  Hertfordshire,  14  Law  J.  Rep.  (n.8.) 
M.C.  73 ;  2  Dowl.  &  L.  P.C.  500. 


SET-OFF. 

(A)  At  Law. 

(B)  In  EftuiTY. 


(A)  At  Law. 

The  defendant  claimed  in  his  particular  of  set^oiT 
credit  for  "cash  paid  on  account  of  the  plaintiiTs 
dishonoured  acceptance,"  and  produced  at  the  trial 
a  bill  agreeing  in  date  and  amount  with  the  bUl 
stated  in  the  particulars,  but  indorsed  to  the  plain-i 
tifiT  by  the  defendant,  who  was  not  an  original  party 
to  it: — Held,  that  the  plaintiff  could  not  have  been 
misled  by  the  variance,  and  that  it  therefore  was 
not  materiaL  Parsons  v.  WiUon,  1 1  Law  J.  Rep. 
(M.s.)C.P.  10;  3M.&G.  445. 

When  a  defendant  is  entitled  to  costs  in  respect 
of  a  judgment  obtained  by  him,  as  in  case  of  a  non- 
suit, and  the  plaintiff  afterwards  recovers  a  verdict, 
the  Master  nay  set  of!  the  costs  of  the  plaintiff 
against  those  of  the  defendant,  without  any  motion 
being  made  to  the  Court  for  that  purpose.  Paxton 
v.  Wyllie,  10  Law  J.  Rep.  (K.a.)  C.P.  292. 

In  all  actions  for  the  price  of  goods  sold  and 
delivered  with  a  warranty  of  work  and  labour,  aa 
well  as  in  actions  for  goods  supplied  under  a  par- 
ticular contract,  it  is  competent  for  the  defendant 
to  give  in  evidence  a  breach  of  the  warranty  or  con- 
tract, and  to  shew  how  much  less  the  subject-matter 
of  the  action  is  worth  by  reason  of  such  breach.  In 
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such  cue  «  defendant  must  be  oonsideivd  as  h»7- 
iitg  obtained  Mtisfaetion  for  the  breach,  to  th0  ex* 
tent  of  the  abatement  he  is  capable  of  obtainhig  in 
the  price,  and  he  is  pteoluded  lecorering  in  another 
action  on  the  same  breach,  to  that  extent,  sad  no 
more;  he  cannot  set  off,  by  a  proeeeding  in  the 
nature  of  a  cross  action,  the  amount  of  damage 
which  he  has  sustained  by  the  breach. 

Deolaratioa  on  a  special  assumpsit  wi  a  contract 
to  build  a  ship  according  to  a  specification,  assign. 
Ing  a  breach  in  not  building  the  ship  with  scantling, 
fastening,  and  planking,  according  to  tlie  speoifica* 
tion,  and  alleging  special  damage.  Plea,  that  the  dis- 
fendant  had  sued  the  plaintiff  ftir  Che  balanoeof  the 
agreed  price  of  the  ship,  after  payment  of  8,600t, 
and  also  for  a  nim  of  l$OL,  for  extra  work,  in  the 
form  of  an  action  for  work  and  labouf ,  and  for  goods 
sold  and  delivered:  that  issue  was  joined,  and,  on 
the  trial  of  the  cause,  the  now  plaintiff  gareevi- 
denco  in  his  defence  of  the  same  breach  of  oontraot 
alleged  in  the  deolaratioo,  and  insiated,  if  the 
amount  of  eompensation  to  whioh  he  was  colatled 
eoceeeded  and  equalkd  the  balance  and  value  of  the 
extra  work,  the  now  plaint^  was  entitled  to  a  veiv 
diet  T  if  loss^  then  he  was  entitled  to  a  redwction 
upon  the  amount  of  both,  to  the  extent  of  snoh 
amemit  of  compenaation :  that  the  learned  Judge 
who  tried  the  cause  so  dlfeoted  the  Jury,  and  &e 
jury  found  that  the  now  defendant  ha^.  committed  a 
breaeh  of  the  contraot,  and  that  the  now  plaintiff 
was  entitled  to  some  compensation,  which  they  de- 
ducted from  the  price  of  the  shipr  and  the  value  of 
the  extra  work  i  that  the  now  defendant  bad  judg- 
ment for  the  amottiit,  afber  such  dedaetion  had  been 
made,  siHice  the  commencenientof  this  suit t-^H^d, 
that  the  plea  woe  bad  on  general  demurrer. ->Held, 
also,  that  tho  pica  did  not  dischise  any  mutual 
agndemeent  between  the  phuntiff  and  de&ndant  to 
leave  the  amount  claimed  to  the  determinadon  #f 
the  Juiy,  as  arbitrators.  Mmukl  v;  Aeel,  10  Law  J. 
Rep.  (r.s.)  Exch.  426  {  8  M.  &:  W.  868 ;  1  Dowl. 
P,C.  (N.s.)  1. 

A  plea  of  set  off,  in  an  action  of  assumpsit,  aver- 
ing  that  the  promises,  in  the  declaration  mentioned, 
were  made  with  the  defendant  Jointly  with  one  L, 
who  is  still  alive ;  and  that  the  plaint  was  and  is 
indebted  to  the  defendant  and  L  in  a  large  sum ; 
out  of  wfaddi  said  eum  so  dne  and  owing  by  the 
plaintiff  to  the  dtfifendant  and  the  ssdd  L  as  afore- 
said, the  defendant  and  the  said  L  ofler  to  set  off: 
-^Held,  goody  en  special  demurrer,  tftackwood  v. 
ikamy  12  Law  J.  ftc^.  (11.8.)  Q.B.  8 ;  8  aB.  821. 

The  indonee  of  an  overdue  bill  of  exchange  Ss 
liable  in  an  action  by  hhn  against  tlie  inderser  to 
all  the  equities  affecting  the  note  itself;  but  not  to 
a  set-off  in  respect  of  a  debt  due  to  the  indorser 
from  Afs  indorsee,  arising  out  of  collateral  matters, 
although  the  plaintiff  hui  notice  of  such  set-off  at 
the  time  of  the  indorsement  to  him.  Whilehead  v. 
Walket,  12  Law  J.  Rep.  (N.a.)  Exch.  28* 

<2«iers -^^  Whether  unliquidated  losses  u|>on  a 
policy  of  inssrance  can  be  made  the  subject  of  set- 
off, rhomtm  v.  Redman,  12  Law  J.  Rep.  (N.&) 
£xoh.  310 1  11  M.  &  W.487. 

In  an  action  for  work  and  labour,  with  a  plea  of 
set-off,  if  the  work  is  proved  to  have  been  done 
under  a  written  contract,  evidence  of  work  done 
extra  the  contract  is  inadmissible   without  proof 


of  the  eonttaet;  and  if  on  pr4idnift«on  vh  appesr  4s 
be  inadminible  for  want  of  a  stamp,  the  Judge  cao- 
not  look  at  it,  far  the  porpose  of  dclennniiag 
whether  the  proposed  evidence  docs  or  does  not 
relate  to  it  Btuttmt  v.  Comuk^  13  Law  J;  Rep. 
(ii.a.>  Exok  01;  12  M.  ft  ^.426;  1  DowL&k 
P.C.  585. 

In  an  action  of  eovenaot,  the  liefendant  etnnot 
set  off  a  sum  alleged  tc^he  4ae  «a  a  guarantee  noder 
aeal»  given  by  the  plaintiff  tn  thn  defendant  mi- 
iiamu  V.  FUght^  2  Dowl. P«C.  (ha)  1 1. 

If  A  employ  B  to  ns^fce  bridLB  &r  him  at  s 
stipulated  price  per  thonsandy  and  B  do  atv  sndisnr 
of  the  bricks  he  so  badly  made  as  te  be  gvtdj^ 
nothing,  A  will  be  entitled  tomafcan  dednete  for 
thoao  hadly  made  bricks  ant  of  the-atipulaied  ptice, 
and  may  make  suchdednctiott  in  an  action  bnuffat 
by  B  fbr  the  ctipulated  pricei  hot  if  the  brioks  lie 
badly  made  in  a  trifling  degree  cnly^  so  as  vatmi^ 
to  be  lest  so^aMs  than  they  otherwioe  would  hste 
been,  A>  in  as  aetion  fbr  the  stipulated  price,  «ill 
not  he  cntiUcd  to  make  any  dedncliaa  an  lUs 
aoeount    iWAne  v.  7reM,Car.&  M.53L 

(B)  In  EauiTY. 

A  executed  a  mortgage  in  £ivonr  of  his  bankcn, 
M  &  B4  to  secure  any  haknoe  wbieh  might ntsay 
time  be  dne  upon  his  bonking  aceount^  eitlier  to 
them  or  to  the  persons  who  should  for  the  tinie 
being  oedstituts  the  banking  firm.  A  heeame  in- 
debted on  his  aoconnt  with  M  &  B^  and  also,  after 
B's  death,  with  M  &  D,  and  in  1888y  the  habace 
on  his  aeoount  exceeded  8,000A,  when  the  hsnfcisf 
business,  with  ati  debts  and  seoniities  dne  to  or  held 
by  tike  finti,  waa  asugned  to  the  plaintiffs.  Tiuiy 
afUrwards  eoipieyed  A,  and  became  indebted  to 
hhn  for  wwk  and  materiais*  A.  haoame  hankiapt; 
a&d  the  pnpefty  comprised  in  tiie  moBtgsge-«s 
not  0ufid6nt  topay  thn'faalalioed^:fiNniA»sAir 
paying  off  a«rsnl  prior  snoninbinnoe^  the  amoaat 
of  Hrhich  bad  not  yet  been  asoertainedz-^Held,  that 
the  plain tifis  were  entitled  iO  aet«ffi  the4ebCdae 
ftnm  them  to  A^  against  th*  bakusoo  don  hwm  A 
to  the  banking  firm<  Oork  t«  iiwit  IftLaw  J.  Be^ 
(N.s.)  Ch.  116|  1  On  8p  P.  154. 

The  obligor  in  a  bond  beeomeaanrefcylvasaBi 
of  money  advanced  by  ja  stranger  to  die  oUigee, 
and,  after  the  insolvency  olT  the  obUgee,  pays  the 
money  for  which  he  was  aattty;  the  obligor  is 
entitled  in  equity,  as  against  Ute  assises  in  insol- 
vency, to  set  <)ff  the  sum  so  paid  by  him  agsinst  the 
amount  dne  by  him  bn  the  bond. 

In  1834,  A  executed  a  bond  to  J  R  fbr  500(.  in 
1835  J  R  died  intesUts»  and  in  1838  administration 
was  granted  to  R  R.  In  the  interval  between  the 
death  of  J  R  and  the  grant  of  administration,  A 
had  become  enrety  fbr  various  sums  of  nenc-y 
advanced  to  B  R  by  a  sttangcr.  In  1839  BR 
became  insolvent^  and  M  was  appointed  his  sasig- 
nee.  In  1640  R  R  died»  and  shortly  aftsmards  A 
paid  the  Same  for  which  he  had  so  become  saiety. 
M  thereupon  took  oat  administration  dia  teswais 
to  J  R,  and  sued  A  at  law  for  the  whole  amoast 
due  upon  the  bond.  A  then  filed  his  bill  sgsiast 
M  to  restrain  the  action,  and,  upon  motion  for  so 
injunction  upon  the  answer  of  M,  which  stated, 
that  he  believed  that  R  R,  as  administretsr,  was 
benefioially  entitled  to  the  bend,  exclusive  ol  WT 
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4ebto  of  J  Re>-^H«ld>  that  A  wa*  entitled  in  equity, 
upon  thai  admiflrioii,  to  set  off  mgainst  tbe  amount 
of  theboftd  the  sama  iie  had  paid  as  surety  /or  R  B; 
that  admiaaioo  beings  equivalent  to  the  assent  of  an 
oxctiitor  to  a  legacy,  oonstituting  the  5Q0L  the 
s^pArate  property  of  R  R.  Jaus  ▼«  Mouap^  1 3  Lav 
J.  Rep.  (M.S.)  Cb.  470;  dHare,«68. 

•  A  share  of  vent  due  from  the  oecupying  tenant 
of  etrt«f«  praniiaeato  the  oRtate  of  a  testatrix,  who 
mM  one  of  scwerai  tenants  in  common  of  the  same 
premises,  allowed  ^  be  set  off  by  her  execoloia  ia 
a  auh  ibr  a  legacy  bcqaeathed  by  the  testatrix  to 
d>o  ilsbtori  but  net  as  agasnst  a  legacy  be^eathod 
by  the  testatrix  to  the  wUb  of  the  debtor.  Maewutham 
T«  Jiw«e*eU,dHarc,07« 

A  debtor  who,  for  money  adTai^ed,  hod  given  to 
'his  cfeditor  his  premiasoiy  note,  and,  as  a  coUatcval 
seeonQri  had  deposited  with  him  a  policy  of  assur- 
ADc^and  who  had)  on  the  other  hand,  a  right  of 
aet^off  in  respect  of  gockls  sold,  applied  to  the  era- 
ditor  to  harve  the  pidioy  delivered  up^  for  a'puipose 
uncouieoted  with  the  debt,  and  replaced  by  another 
security.  •  ThO  poUcy  was  aoconbngly  dclmrsd 
op: — Held,  that  the  debtor's  right  of  set-off  was 
not  thereby  displaced.     Mo<ire  ▼.  JerviSf  2  Coll.  C.C. 

Ocrti&tt  eonsignmenta  of  oil  were  made  frOIki 
Cdumbo  lO'  oestain  peflesona  resident  in  EnglsaML 
JDuring  the  voyage  several  of  the  tasks  in  which 
the  oil- was  Oontasned  leaked.  Some  part  of  the  oil 
which  ao  eseap^d  was  wholly  lost,  but  the  greater 
|Mrt  was  oolteeted  together  and  sold  in  one  mtta 
kj  thoicaptain/ia  the  eoorse  of  the  voyage:  for  760i. 
The 'ooosignees  then  agreed  to  share  the  preeaeds  m 
<pfQportlon  to  their  xeqpeotiTe  kesee:*— Held,  that  in 
an!  aetioii  bvongbt  bythe'ship-4»wners  against  an 
.  iqdividiial  oooaignce  foe  freight  and  average^  the 
latter .coaUnot  netioff  bis  share  <a8  asoertaioed  fay 
tiie«greenant).of  the  me«ct  ariaing  frettthe>«il 
MddTConfttqiientlyi  that  he  coiiid  maintain  a  bill  in 
■  c4mtytOteAtah)ish  a  riglit  of  equitable  Ret-o£  Jonts 

r  Sci^eral  aotssna  having  been  biought  by  a  ship- 
^futnet  against  (he  oonsigBees  to  recowr  freight  and 
average, — Held,  that  they  might  all  join  hi  one  bUl 
ogainstkimfDvaBaeeoont  and  equitable  aelKoff  Ibid. 
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SETTLEMENT. 

[See  title  Peotector,  <m/«r,  p.  664.] 

(A)  Construction  op. 

(JB)  By  TUK  Court  op  Chancery, 


(A)    CojISTRUCTION  OF- 

Where  parties  to  a  deed  of  setdemont  contem- 
>|>late  seveml  ststea  of  circmofistAnees,  and  thev*  is 
Ibtntd  en  the  fhoe  of  the  instrument  a  dear  and 
-'dttfthiet' expression  of  intnntiotttd  ptovide  forese 
^wtit  which  has  precisely  happened^  the  terms  of 
g4ft  so  expressed  are  not  to  be  superaeAsd)  nor  this 
«i!tet  destroyed  by  any  ambiguity  of  terms,  used 
solely  m  tefetenee  to  other  events  of  state  of  cir- 
cutMstaaees  which  have  not  happened. 

A  hnsband  by  post-nuptial  contract,  sfter  f^aiA- 
iii{7  an  iMDaity  to  his  wife,  bound  htmecil,  his  herrs, 
and  executors^  to  pay  her  or  any  person  appointed 


by  her  in  writing  daring  her  life,  witl)  or  with- 
out the  husband's  eonsent,  and  whether  she  ahould 
survive  or  pre^decease  him,  and  have  issue  or  not^ 
the  sum  of  3,000i.  or  other  lesser  sum  as  she  should 
direct  at  the  first  term  of  Whitsunday  or  Martinmas 
next  after  the  husband's  death,  in  case  he  should 
mrrire  or  pre*deeease  her  without  leaving  issue 
of  the  marriage,  or  at  the  first  of  those  terms  after 
fiulnre  of  the  issuet  in  case  she  should  flurvive, 
leaving  isaae  of  thr;  marriage,  or  at  any  of  the 
.said  terras,  after  any  of  those  eventsi  so  that  no  part 
of  the  said  aum  should  be  rsieed  during  the  life  of 
the  husband  or  tbe  joint  existence  of  the  wife  end 
.theisaue'of  the  marriage)  with  proviso,  thAt  iii«aso 
the  wife  shottld  survive  the  husband  and  the  iss«e 
of  tke  marriage,  and  receive  payment  of  the  taid 
oumoraay  part  of  it,  her  -annuity  should -sn&r 
lestriotion  o)ual  to  the  iateieat  of  the  amn  reoovened. 
The  wife  survived  the  husband,  and  died  whliottt 
having  had  issue,  and  without  receiving  or  dis> 
posing  of  any  part  of  the  3,000^ 

Held,  by  the  Lords,  that  in  the  event  whioh  hap- 
aenad  tbe  3,0001.  beloaged  to  the  wife's  •estete>  and 
her  personal  represontative  wasentitled toit  aghast 
the  htehand's  estate^  £HU  v.  EaH  </  MaddingUn, 
8  C.  &  F.  168. 

On  the  matrisge  of  A  a  certain  sum  was  oettled 
in  trust  for  her  for  life  ^  as  and  for  her  jointure^  tn 
full  lieU)  bar,  and  satisfaotion  of  any  dower  or  thirds 
.which  she  could  or  might  clssm  at  common  law^  ndt 
of  all  or  any  of  the  eatairs,  reil»  persoaal,  or  fireo- 
hoJd,"  of  her  intended  buskaad:--^Held,  affirming 
the  deoree  of  the  Court  of  Ohaaoery  of  Ireland,  that 
thio  settlement  banted  her  xslaiot  on  the  personal 
eettte  of  her  intestate  husband,  under  the  Statute  of 
I>istributions.    Gurty  v.  Oar/y,  8  C.  &  C^  743. 

By  the  settlenlent  made  on  the  murriageofE  II, 
the  ultimate  limttatian  of  a  sum  of  10,00QA  which 
her  father  themby  covenanted  topayviwaS'^'to  such 
pSBsan  or  pecaoos  aa  at  the  time  of  her  death  skoukl 
be  her  next-of-kin*'*  £  M  died,  leaving  her  hut- 
bsnd  and  a  child  of  tbe  marriage,  and  her  owm 
father  and  mother  surviving  :-^H eld,  <affirmilig  a 
deoreo'of  the  Master  of  the  Bolls),  that  the  father, 
another*  and  child  of  £  M  were  equally  ■  her  neat- 
of-kint  and  were  entitled^  under  the  liBkiitation^  to 
the  lO^OL  in  jdnt  tenaacfjr^ 

By  a  marriage  settlement,,  the  wife'a  portion  .was 
limated  to  her  for  Ufa*  remsioder  taher  husband  for 
lifei  reraainder  to  the  ohildiea  of  the  Ofiarriageto  be 
vested  St  twenty-one  or  marriage,  and  in  care -none 
ihoald.alhdn  that  age  or  marry»thea  in  trastibr 
the  hrotbora  and  sister  of  the  wife  or  their  issue,  as 
she  should  appoint  1  and  in  deiault  of  appointmeat, 
in  truat  for  her  neat>o£«kin:'-^Held|  that  the  child 
of  the  maiariage  was  not  excluded  &om  taking  under 
the  ultimate  liinitaitionv  Withy  Y^Matiigleti^  10 
Cs  &  F.  215. 

Certain  hereditaments  were  settled  to  the  nao  of 
tlie  settlor  in  tail  male ;  remidndes  tot  J  L  for  Ufb ; 
renuoaders  to  the  eldest  son  of  J  L  in  tail  male ; 
roniaiaders  to  the  younger  sons  of  J ,  JL  ia  tail  male ; 
rematndef  to  I#  C  for  life;  4remaioders  ov^r;  sub- 
ject to  a  proviso,  "  that  in  case  the  sAid  J  L,  or  any 
iRsue  male  of  his  body,  should  become  entitled  to 
the  po6se»sion  of  the  family  estates  of  L,  then  and 
in  every  such  ease  the  uses  declared  of  the  said 
hereditaments  or  to  for  tlie  beuciit  of  him  orthem 


no 
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band  w«ra  dead*  Then  fblloited  tratti  of  the  funds 
for  the  childrea  as  the  husband  and  wife  sfaoald 
jointly  appoint,  and  aa  the  sunrivor  should  appoint, 
and,  in  deCsult  of  any  appointmenti  for  aU  the 
children  (except  an  eldest  or  only  aoa,  who,  for  dw  * 
time  being,  should  beooina  entitled,  in  poasessicn 
or  reniainder,  to  the  hnaband'a  real  cstaies,  under  a 
deed  of  even  date),  the  shares  to  be  vested  in  the 
children  sft  tbe  usnal  periods^  but  not  to  be  trana* 
ferred  until  the  death  of  the  surviving,  parent  And 
it  was  declared  that,  after  the  death  of  both  parents, 
the  trustees  shouM  apply  so  mach  as  they  should 
think  fit  of  the  income  of  each  child's  shares  untfl 
its  share  should  become  transfendile,  for  its  noain- 
tenanoe,  and  should  accumulate  the  surplus ;  and 
the  trustees  were  empowered,  afWr  the  death  of 
both  parenta,  to  advaoee  the  childrea  out  of  the 
capital  of  their  shsres,  notwithstanding  they  ahouM 
be  under  twenty-one.  The  wife  died.  Therewas  issue 
of  the  marriage  four  sons  and  thnee  daughters,  all 
infants.  The  husband  appointed  part  of  the  funda 
to  his  eldest  son,  and  then  married  again.  The 
Court  refused  to  direct  (without  a  refetenes  aa  te 
the  huabaod's  abihty)  the  income  of  the  moiety  of 
the  funds  which  the  husband  forfeited  by  marfying 
again,  to  be  applied  for  the  children's  msintenaaee, 
thera  being,  in  consequemee  of  the  exception  of  «• 
eldest  or  only  son,  &e^  a  suspension  of  the  trnst 
for  the  benefit  of  the  children  during  the  fatbev'a 
lifetime^    Kekewich  v«  ^oagston,  11  Sim.  291. 

A  aettlenient  was  made  in  Ireland  of  estates, 
some  of  which  were  situate  there  and  the  rest  in 
England,  by  whidi  the  eststea  were  limited  to  trtia> 
tees  for  a  term  of  years,  fbr  raiaing,  at  a  future 
time,  10,000/.  for  portions ;  and  interest  at  SL  per 
cant  was  to  be  raised  out  of  the  rents,  for  tho  ohild^ 
rea'a  maintenance  in  the  mean  time ;  b«t  the  settle^ 
ment  waa  silent  as  to  the  rate  of .  interest  on  the 
fnHHtioiia  after  they  had  become  payahkc-r^Held, 
that  the  10,000^  must  be  raised  in  Irish  currency; 
but  not  with  Irish  interest  {6L  per  cent),  butii 
per  cent  accontimg  to  the  nsoal  course  of  the 
Court     rottfl^  T.  JLwrd  WAterpark,  IS  Sim.  ISlSk 

By  marriage  articles,  a  husband  covisnanted,  in 
consideration  of  his  wife's  portion,  to  settle  sen  estate 
to  hia  own  use,  and  after 'his  decease  to  the  use  of 
Ins  heirs  on  the  body  of  his  intended  wife,  and  fbr 
want  of  such  issue,  to  his  own  right  heirs  for  evet. 
The  articles  did  not  express  any  further  intention 
of  providing  for  the  dhildren  of  the  marriage,  and 
made  a  provision  for  the  intended  wife  in  lieu  of 
dower.  No  settlement  was  executed,  and  the  hua- 
band  mortgaged  the  estate,  and  at  tbe  same  time 
delivered  &e  articles  to  the  mortgagee: — Held,  on 
his  death,  that  under  the  articles  he  was  entitied  to 
a  life  estate  only,  and  that  the  mortgagee  took  with 
aotioe,  and  could  not  therefore  hold  as  against  the 
issue  of  tbe  marriage.    Ikmet  ▼.  Ikufies,  4  Bea.  54^ 

Construction  of  a  clause,  framed  to  restrain  auo 
ticipation  by  a  married  woman  of  property  settled 
to  her  separate  use.  It  ia  not  in  all  oaaes  neoesaavy 
that  negative  words  should  be  introduced  in  t&e 
receipt  clause,  to  complete  the  restraint  on  antici- 
pation, for  that  clause  mast  be  construed  to  relate 
to  the  income,  subject  to  such  restraints  as  are  im- 
posed by  the  former  pert  of  the  settlement  Harrtfp 
V.  Howard,  3  Hare,  624-. 

Personal  estate  settled  in  trust  for  aftcrborn  illeglti- 


mnteebiUrefi.  Uj»onthobilloriliesetllar,4hafai 
waa  tiansferred  to  him,  as  against  aadi  et^drat 
WUkutMom  T.  mUtimsmt^  1  Y.  dt  CoU.  CiC  6^.- 

A  person  eonnrsycd  oettain  iireebold  and  Isasakold 
property  to  trustees,  upon  tmsttopoytimTaataaBd 
profits  to  has  son  T  for  tifo,  poovidod  tiuUr«i  esset 
should  be  declared  hankruipt,  or  he  idischngei  W> 
der  any  insolvent  act,  the  tmstees  afaflpdd  o^dy  tbe 
vents  and  piofita  in  or  feowoHa  the  >maiacmsnsi^ 
cloAhing^  lodging,  and  sop^rtof  the  said  T,  and 
hia  then  present  or  any  fnture  vnfr,  snA  hia  diUdnft 
or  any  of  them,  or  otbiTwiaa  foe  hia,  htTfAak^'m 
any  of  ^hetr  nae  and  beiKfit,  in  saoh  manner'aaitbe 
truftees  shoold  in  thets  diacvetion  thimk' peBpea 
T  vaa  taken  in  ^xeeutioB  for  dehty  «m&  Sent  to*  pii> 
eon,  at  the  suit  of  a  creditor,  wbe  obtained  a,  'Votiilf 
order  against  him  under  the  sut  i  &  2  Viot«  c-  U£ 
The  insolvent  waa  aflerwarAs  diaehanged  uqdei  that 
act  :--Ueld,  that  the  life  eeUta  of  the  inolventwi* 
forfeited  at  tiie  time  of  his  disohargev  Hb^t  from- tic 
data  of  the  vesting  order  to  the  time  of  the  <di^cberpe 
the  itents  and  profits  of  the  estate  belonged  i»  Ike 
assignee  nnder  the  aet;  tiiat,  upon  the  diseb«i|t^ 
taking  place,  the  discretaoaary  ptfwer  gvvte  tolhb 
trustees  by  the  acttlement  nsight  be  eacKcised'by 
them  in  fovour  of  the  inaolvent^hia  wifo  ssMtnfaihliva 
oolleotively,  or  in  favour  of  any  of  those  persenals 
the  exclusion  of  the  others;  and  that^  to  whatever 
extent  the  power  might  be  exorcised  in  favour^ 
the  insolvent  tike  benefit  which  he  vonid  ta^e  by 
the  appointment  would  veat  in  the  aasigaee.    Lkrd 
V.  Aa«^  2  Y.  &  CoU.  C.C.  9S. 

By  a  marriage  aetUcmen^  after  Mciting  durt  llie 
intended  wife  waa  poaaessed  of  l^SIKML,  which  the 
husband  was  to  have  for  hia  own  nae  as«oei|  as^tbe 
marriage  shoold  take  effect^  and  that  ehs  had'dto  a 
Tested  intercat  in  the  Teal  and  reaidwuy  psisaoal 
estate  of  a  testator,  amounting  to  tlio  aiiB  of  8t,000l. 
jsnd.  upwards,  whieh  would  :bo  eqmdl^  divided 
amongst  eight  children,  of  wfaoin  she  waa  one^  in 
the  deatli  of  a  tetasnt  for  lifoy  k  was  witnenM^ibat 
in  consideration  of  the  intended 'inarvlage  and  ef  tbe 
aum  of  I^SOOt,  then  in  the  .peese^ibn  of  the  in- 
tended wifEs  and  also  of  the.  said  iwatodinteiQetief 
the  value  of  4,090^  and  opiveacdi,^  ibo  hosband 
covenanted  that  hia  lieira,  exeenkomy  mi  adadtai 
tratora  should  immediately  after  bis  deoeaos  pQFCb 
the  trustees  of  tbe  settlfnumt  tlie.eutaeof  {4>000&ilo 
be  held  upon  certain  trusts  for  the  'wifo  and  the 
children  of  the  niamage,  but  the  deed  ooatninei  k 
proviso  that  the  heirs,  execotoiu,  or  admfoislMtoK 
of  tbe  husband  afaould  pay  all> other  debts  s^htsh^ 
huaband  shoold  ow^at  his  death,  ..in  ptefersnoe  tl> 
the  4,000£.,  and  that  thry  should  notrbe  teniid  1» 
l>ay  the  4i,000f.  unless  the  .assets  of  the  /husboiA 
ahould  be  more  tiian  suAcSenit  t6  p^y  alt  bisotbtir 
debts.  The  husband  became  a  hankti^  bdbrsthe 
death  of  the  tenafit  for  life^  but  he  edssivedtbe 
tenant  for  life^  and  aflcrwwds  died  bpfi(ie<th^  wfft^ 
share  was  aetn^ly  psid»  -. '     .    <  --     '  ^  ■    ,  .,  ^ ' : .  .  > 

iSbm2^i^*^Tbe  husband's  oarvenant  did  aet4|>tfMte 
as:  a  pnrchnse  «f  the  wifa^s  vevertfonasyebsMundMr 
the  will;  but  held,  that  at  aU  events  the  hoibanl^ 
assignees  were  not  entitled  to  receive  tbe  abate 
without  performing  the  coivenant.  ConbU  v.  f¥s#, 
1  Cr.  &  P.  6*.  .       .  '        -ftis' 

By  tbe  marriage  settlement  of  A  and'B.-a'som  i€ 
3,300^  was  assigned  to  trusteed  upon  tro^ToMfae 
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tdbailA  jMid  wiflb  £>r  their  respective  livds;  Had 
aftf t  the  dfroease  of  the  fiiirrm>r  of  ihem,  in  ease 
there  should  he  auy  child  dr  children  of  their  bodiM 
Ihen  liTlngv  to  pay  the  said  lum  unto  such  chjid  or 
•htldreD  wUuch  shooM  be  then  living,  in  tmch.  aharei^ 
ft^aa  thehittbattd  and  wift  should  jointly  appoint^ 
and  fiir  watnt  ^  aiioh  8|ipaititmenty  the  «ame  uraa  to 
gin  add  he'  eafually  divided  anooBg-  nuh  ddldrm^  if 
^TOMB'tbAD  one*  as  tkomid  not  be  Meritabie  to  the  tetd 
htUte  bf  tfaa  hyubaad*  share  and  share  alike,  and  to 
k^  fiaiki  to  likn,  her,  or  them,  at  his,  her,  or  tlieit 
jKapaetfureage  or  ages  of  twenty-one  years  or  days 
Afnaarriage^  which  shoCild  ftmt  happea ;  and  in  ease 
thorn  ^htfttid'be  no  aoch  child  or  cfaSIdreh  living  at 
the  ttmn  of  die  death  of  the  snrrivor  of  A  said  1^  ot, 
|f:«Bch^  lind'tfasy  should  all  happen  to  die  beihre 
their  reapobtive  dges  of  twenty-^one  years  or  days  of 
■Murriage  ak  afturtfsaid,  then  the  said  sum  waa  to  go 
4».v8ttclvpenon  or  persons  as  B  by  deed  or  will 
shonld-^ppc&nt.  A  and  B  died  without  execnting  the 
joint  power  df  appointment,  having  had  several 
ofaikh^  -aotaat  «f  whom-  snrvived  them  :*^Held, 
Ihatfeiabn  of  the  marriage  w4mi  attained  twenty^onc, 
hut.  died  without  having  been  tnarrfed  in  the  life- 
time of  ome  of  his  parents,  anqaired  &  Vested  intet est 
inthefutad*  hnt  that  two  ohBdreU  who  died  infants, 
and  iritbeut  having  been  married  in  their  parent^ 
tifirtuoe,  were  ezdaded  lh>m  the  fisnd.  Mottyn  V. 
:if««^ya,'l  C(dL  161. 

'  Upfln  the  eonstniction  of  s  poatAuptial  marriage 
'jBet£lemesiA,-^Held,  that  the  eovcnaftts  enteoed  into 
by  one  party  were  binding  iipo*  him  only  upon  the 
conditflDn  of  the  other  party  being  hound  hy  certain 
othet  cdvenants  in  tbeiostraments ;  add  that  as  the 
litttf  r  party  waa  nader  no  obligatien  to  eiceente  the 
iDSftnitnent,  and  refused  tn  do  6o»  the  fermer  party 
nMA  n«|  bound  l^ the  instmtnent  in  equity,  althongh 
btf:'lnd  ezeoQted  it,-  amlaU^ugh  the  csvenants 
.•odntidned  in  it  wdre  iow  the  factaefit  of  an  infhnt 
JVootUnek  v.  Mmekten,  I  CoU.  173. 
.  -  By  the  raaariage  aettlement  of  A  a  sum  of  S,O00JL 
ateok  was  settied  upon  himself  and  iiia  intended 
wlfe«  for  their  joint  lives,  and  the  life  of  the  smv 
•vivor,  and  then  fee  the  benefit  of  their  ehildren; 
land,  if  no  childreg^  in  trust  for^ho  settlor,  his  exe- 
jemtovs,  adminiatnrten,  and  asngm.  After  his  niap> 
riage,  A  made  his  will,  and  thereby  gave  his  real 
..estate  to  P  and  his  bdrs,  open  the  same  -trusts,  as 
iHBar  aa  could  be,  aa  were  declared  <of  the  stock  by 
.the  settlement;  and  after  giving  certain  peonniary 
legacies  he  bequeathed  all  the  rest  of  his  monies  and 
ptoperty  of  any  kind  to  P,  his  czecntors,  adminiso 
trators,  and  assigns,  upon  trust  and  for  the  benefit 
of  the  objects  of  his  settleitnent  as  he  might  think 
bcctr  A  died,  leaving  his  widow,  but  no  issue  of 
tho  matriage.  P  declined  to  take  probate  ef  die 
wtlh-^Held,  that,  whether  the  course  taOten  hy  P 
htid  or  had  not  the  effect  of  depriving  him  of  the 
.discsetienary  potver  given  ^a  hiui  by  the  'will,  he 
could  not,  in  the  events  that  had  happened,  exercise 
Aat  power  so  as  to  a&ct  the  rights  of  the  parties 
iittarestsd  under  the  will  and  settlement;  and  that 
the  «0BCt  of  these  instruments  was  to  give  a  life 
interest  to  the  widow  in  the  real  and  residuary  per* 
aottal  estate,  impeaohaUe  of  waste  as  to  the  real 
estate ;  with  remainder  as  to  the  real  estate  to  the 
testator's  hein,  and  as  to  the  residuary  personal 
•state  to  his  ncxt^f-kin. 


A  mata  settles  petrsoniQ  estste  upon  himself  and 
his  irife  for  their  lives,  and  then  upon  their  children, 
imd,  in  default  of  children,  upon  himself,  his  exe- 
oiltors,  administratora,  and  assigns,  and  afterwards 
direets  real  estates  to  be  settled  upon  the  same 
trusts,  as  near  as  eaa  be,  as  affect  the  peraonalty; 
Upon  the  death  of  the  settlor  without  children,  the 
real  estate  subjeot  to  the  life  interest  of  the  widow, 
goes  to  his  becr&     F«td  t.  Buxtmif  1  CoH.  408. 

(B)  By  thb  Couet  of  Chawcesy. 

[Bankt  V.  Le  Despencer,  4  Law  J.  Dig.  66ii]  10 
Bim.  S7&} 

In  the  ca#e  of  the  marriage  of  <  a  ward  of  court, 
^here  the  oondut^t  of  the  hudjsnd  had  been  marked 
hy  a  cobtuesaciotts  dlsohodience  to  tire  orders  of  the 
Court,  a  settlement  was  directed  to  be  so  made,  that 
the  htnshaikd  abbiild  tAke  nointercet  nnder  it,  in  the 
wife's  fortune.  Kent  t.  Burgeeg,  10  Law  J*.  Repl 
Cx.8»)  Ch;  100 ;  llSim^dfll.  Winkworthif,Bitrgeit, 
Ibid. 

Upon  a  treaty  of  marriage  between  F  and  a 
dnughtes  of  a  lunatic  a  petition  ^as  presented, 
isnder  the  Marriage  Act,  fbr  the  ootasent  of  the 
Lord  Ohancdllor,  and  a' reference  was  made  to  the 
Af  aster  as  to  the  pinpriety  of  the  marriage.  Pro- 
posals for  a  settlemafit  were  carried  in,  supported 
hy  the  iiffidavit  of  ¥,  that  he  had  agreed  to  settle 
2i^/i9fH.  of  his  oiwn  money «  and  the  future  property 
of  the  hidy.  Thb  Master'  a  report  of  the  proprie^  ef 
the  marriage  was  confirnacd.  F  afterwanls  wi^ed 
to  Stthstitnte  other  ptoperty  of  greater  value  for  the 
S0,O00/.y  and  being  advised  that  he  oould  not  do  so 
without  the  leave  of  the  Court;  he  caused  other 
artiolcs  of  marriage  to  be  drawn  up  and  executed, 
and  the  partiea  shortly  afterwards  were  married  by 
hAnns.  Upon  a  hiU  by  the  platntafF  as  a  trustee  to 
enforce  the  settlement, — Held,  that  the  fact  of  mar^ 
risg^  takiiig  place  by  banns,  iLnd  not  by  licence,  did 
not  relieve  F  from  the  oUigation  of  snbstantially 
performing  the  contract  winch  was  evidenced  in 
writing  by  the  proposals  and  affidavit 

Skd  i^susre-^Whether,  by  carrying  in  thb  affidavit, 
F  had  made  a  tonttact  with  the  Court  wbioh  he 
would  he  beimd  literally  to  perfomu 

Senbte^Tho  Court  woold  look  at  the  hcnafidee 
of  the  substitution^  and  direct  s  reference  as  to 
tibatk 

In  the  dmfts  of  the  articles  founded  on  the  prd- 
pesals,  aad  also  in  the  second  articles,  the  plaintiff 
was  named  as  a  trttstee,  and  had  accepted  the  tmst, 
and  was  recognised  in  that  duiracter  before  and 
after  the  marriage  :*^Held,  that  be  had  sufRctent 
interest  to  Buatain  the  suit,  though  he  had  not  exe- 
cuted  any  of  the  deeds.  Cotike  v.  Fryer,  1 1  Law  /. 
Rep.  (K.8.)  Ch.  2M;  1  Hare,  496. 

Upon  exeeptions  to  a  Master's  report,  approving 
ef  a  prsper  setttoment  aeeording  to  the  law  if  Eng- 
land,  with  all  customary  clauses,  having  regard  to 
ecrtain  articles  entered  into  fai  Portugal,  it  was  held, 
that  the  Master  was  right  in  inserting  a  power  for 
the  ^>pointment  of  new  trustees,  and  a  power  to 
invest  in  real  securities,  although  such  powere  were 
not  alluded  to  in  the  original  artides,  and  although 
the  artioles  expressly  provided  for  the  investment  of 
the  money  in  English  and  French  funds.  Sampayo 
V.  GouU,  11  LawJ.  Rep.(N.8.)Ch.l21;  l2Sim.42^. 

A  court  of  equity  has  not  authority,  where  there 
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are  no  litigated  rights,  to  withdraw  personal  pro- 
perty settled  by  deed  on  infants,  and  give  it  to 
others,  in  consideration  of  other  property  to  be 
brought  into  settlement ;  even  though  the  arrange- 
ment be  beneficial  for  the  infants. 

Infants  were  entitled,  under  a  settlement,  to  per- 
sonal property,  subject  to  the  contingency  of  five 
persons  dying  in' the  lifetime  of  A,  and  subject  also 
to  other  contingencies ;  and  were  also  entitled  to 
other  personal  property  subject  to  various  contin- 
gencies. It  was  proposed  to  withdraw  the  last^ 
mentioned  property  from  the  settlement;  and, 
instead  thereof,  to  remove  all  the  contingencies 
from  the  first-mentioned  property,  except  that  of 
the  five  persons  dying  in  the  lifetime  of  A.  The 
Master  reported  in  favour  of  the  arrangement,  and 
the  Court  was  of  opinion  that  it  would  be  beneficial 
for  the  infants;  but  held,  that  the  Court  had  not 
authority  to  direct  the  arrangement  to  be  carried 
into  effect  Peto  v.  Gardner,  12  Law  J.  Rep.  (if.8.) 
Ch.  371 ;  2  Y.  &  CoU.  C.C.  312. 

Where  the  wife,  who  is  a  party  to  a  suit  insti- 
tuted for  the  administration  of  the  estate  of  a  tes- 
tator, under  whose  will  she  is  entitled  to  a  sum  of 
money,  dies  before  any  reference  is  directed  to  the 
Master  to  approve  of  a  settlement,  or  any  election 
on  her  part  is  declared  in  favour  of  a  settlement, 
no  right  will  attach  in  fiivour  of  her  children  to 
entitle  them  to  demand  a  settlement  of  the  fund,  or 
any  part  of  it  D9  la  Garde  v.  Lewipriere,  12  Law 
J.  Rep.  (N.S.)  Ch.  472 ;  6  Bea.  344l 

Form  of  settlement  of  estates  settled  so  as  to  go 
along  with  a  barony  in  fee.  Lord  Le  Despencer 
conveyed  certain  real  estates  to  trustees,  in  trust, 
to  settle  the  said  estates,  after  the  death  of  himself 
and  of  his  eldest  son,  to  the  use  of  such  persons,  for 
such  estates,  and  in  such  manner,  that  the  same 
should,  so  far  as  the  law  would  permit,  be  strictly 
settled,  so  as  to  go  along  with  the  dignity  of  Le 
Despencer,  (a  barony  of  which  Lord  Le  Despencer 
was  seised  in  fee,)  so  long  as  the  person  possessed 
of  the  same  dignity  should  be  a  lineal  descendant 
of  the  settlor,  and  be  held  and  enjoyed  by  the  person 
for  the  time  being  possessed  of  the  same  dignity, 
and  being  such  lineal  descendant,  as  aforesaid ;  and 
that  during  every  suspension  or  abeyance  of  the 
same  dignity,  within  the  limits  prescribed  by  law 
for  strict  settlement,  the  rents  of  the  estates  might 
be  equally  divided  amongst  the  co-heirs  per  ttirpes 
of  the  person  or  persons  respectively,  by  reason  of 
whose  death  without  issue  male  such  suspension  or 
abeyance  should  be,  for  the  time  being,  occasioned. 
The  Court  declared,  that  the  above  trust  ought  to 
be  carried  into  effect,  and  it  was  referred  to  the 
Master  to  approve  of  a  proper  settlement;  the 
Master  approved  of  a  settlement,  making  all  the 
persons  in  esse,  in  the  line  of  succession,  tenants  for 
life,  and  all  those  who  came  into  esse  afterwards 
tenants  in  tail.  Daughters  were  made  tenants  in 
common,  with  cross>remainders  between  them.  A 
shifting  clause  was  also  inserted,  that  if  the  estates 
should  be  divided  between  tenants  in  common,  at  a 
time  when  the  barony  of  Le  Despencer  should  not 
be  in  abeyance,  then,  for  the  purpose  of  effecting  the 
intention  of  the  settlor,  the  entirety  of  the  estates 
should  go  with  the  dignity.  A  proviso  followed, 
that  the  Court  should  have  power  to  vary  the  settle- 
ment at  any  future  time.    Upon  exceptions  to  the 


Master's  report, — Held,  that  it  was  not  expeiUcflt 
to  add  to  this  settlement  a  clause  An-  the  appcdot- 
ment  of  a  protector  under  the  3  &  4  WH1.  4.  c  7i 
but  that  the  trustee,  upon  trost  to  settle,  was  a 
settlor  within  the  meaning  of  the  act,  and  ought  to 
be  allowed  a  discretion,  unless  good  reason  appeaicA 
to  the  contrary. 

Also,  that  it  was  not  desirable  to  limit  a  term  of 
years,  determinahle  with  the  life  estate,  and  tventj- 
one  years  afterwards,  to  efi^t  the  inteotion  respit- 
ing the  rents  during  abeyance,  but  that  the  sb^ag 
clause,  already  inserted,  wotdd  be  effectual;  tbc 
settlement  ought,  therefore,  to  remain  as  the  Master 
had  settled  it,  with  the  exception,  that  no  cUgse 
should  be  inserted  giving  the  Court  power  to  vaiy 
the  trusts  at  a  ftiture  period.  Banks  v.  Le  Detpenttr^ 
12  Law  J.  Rep.  (n.s.)  Ch.  293;  11  Sim.  £08. 

Where  the  husband  alone  incurs  a  forfeitme 
under  the  Marriage  Act  (4  Geo.  4.  e.  7&  t.  2S.) 
the  Court  has  no  authority  to  order  any  settleoKOt 
of  the  wife's  property  on  the  issue  of  the  wile  by 
any  subsequent  marriage.  The  Attontefi  Gettend  v. 
MuUay,  7  Bea.  351. 

A  married  woman  can  waive  her  equitable  right 
to  A  settlement  out  of  a  fund  in  court,  to  which  dw 
has  been  declared  entitled,  although  the  cksr 
amount  payable  in  respect  of  such  fund  has  not 
been  ascertained.    Packer  v.  Packer,  1  Coll.  92. 


SEWERS. 


[See  Ratb.] 

The  3  &  4  Will.  4.  c  22,  to  amend  the  lavs  re- 
lating to  sewers,  amended  by  4  3r  5  Vict  c  45 ;  19 
Law  J.  Stat.  76. 

Where  oommisaoners  of  sewers,  under  an  ad  of 
parliament,  are  proceeding  to  pave  and  make  sewen 
to  the  injury  of  property  in  a  case  not  withni  tke 
act,  this  Court,  unless  expressly  exduded,  bu 
jurisdiction  to  interfere,  although,  by  the  act,  jntis- 
diction  is  given  to  the  Justices  at  aesaione,  whew 
judgment  is  aot  to  be  removed  by  eeriknri  or 
otherwise  into  any  of  Her  Majesty'^  courts  of  re- 
cord at  Westminster  or  elsewhere.  Birley  v.  2k 
Conetable*  and  Burgettes  ef  GiorU&H't^em-Medkek, 
3  Bea.  499. 

In  August  1841,  a  sewers  jury  made  t  preseat- 
ment  of  several  persons,  who  received  benefit  or 
avoided  damage  from  certain  sewers.  One  of  the 
persons,  at  a  subsequent  court,  delivered  in  a  p^or 
purporting  to  be  a  traverse  of  the  prescntsient 
This  was  specially  demurred  to  by  the  elerk  to  tfe 
commissioners,  for  informality,  and  in  Seplemker 
1841,  the  traverse  waa  held  insafficient,  and  aa 
amended  traverse  refused,  and  an  assessment  male 
upon  the  party.  In  July  1342,  he  was  distniBed 
upon  for  the  alleged  amount  of  the  assesBment:'-' 
Held,  that  an  application  for  a  eertieraH  to  retaofn 
the  presentment  and  other  proceedings  into  diss 
court  in  Easter  term  1843,  was  made  too  lat& 

Semhle — That  the  proceedings  in  the  courtof  sewefs 
were  erroneous,  and  that  the  traverse,  though  in- 
formal,  or  an  amended  one,  should  have  been  re- 
ceived by  the  Court,  and  its  truth  properly  inquifed 
into.  Regina  v.  ike  CommUsfcmert  ef  tke  TWrr  item 
leti,  13  Law  J.  Rep.  (n.s.)  aB.  12;  3  Q.B.670; 
3  G.  &  D.  92. 
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The  flUt  8  &  4  Will.  4.  c.  22.  a.  47.  enacts,  that 
"  the  property  of  and  in  all  landa,  tenements,  here* 
ditanaenta,  buildings,  erections,  works,  and  other 
things  which  shall  have  been  or  shall  hezeafter  be 

Snrchased,  obtained,  erected,  -constructed,  or  made 
y  or  by  order  of,  or  which  are  or  shall  be  within 
er  onder  the  view,  cognisance,  or  management  of 
sny  commissioners  of  sewers,  with  the  several 
conveniences,  &c.,  shall  be  and  the  same  are  hereby 
9eited  in  the  commissioners  of  sewers:"  —  Held, 
that  this  section  had  not  the  effect  of  vesting  in  the 
commissioners  of  sewers  the  properiy  in  all  lands 
under  their  "  view,  cognisance,  or  management." 

Reidi—ferLordAbimger,  C.  B. — ^That  the  obgeot  of 
the  statute  was  to  enable  the  commissioners  for  the 
time  beine  to  exercise  a  proprietary  right  over  such 
lands  as  they  might  purchase  under  the  act 

And— per  Porkt,  fi.—That  %  furfur  effect  of  the 
set  was,  that  such  lands  as  were  held  by  one  set  of 
c(Mnmissioners  might  be  held  by  subsequent  oom« 
misfiioners,  under  whose  survey  the  lands  might  be. 
Slraeeif  v.  Nelson,  13  Law  J.  Rep.  (n.8.)  Bxch.  i>7 ; 
12  M.  &  W.  536. 
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By  one  of  the  clauses  in  a  deed  of  settlement  on 
the  formation  of  a  joint-stock  banking  company, 
it  was  provided,  **  that  ai!  debts  due  to  the  com- 
psny  by  or  on  the  part  of  any  proprietor  in  respect 
of  cash  advances  or  otherwise,  shou]d  at  all  times 
snd  in  all  cases  be  the  first  and  paramount  lien  on 
all  the  shares  and  stock  of  such  proprietor;  and  the 
directors  were   empowered  to  cancel,  extinguish, 
and  declare  forfeited,  or  to  sell  and  dispose  of  such 
ihares,  either  wholly  or  in  part,  as  the  case  might 
lequire,  by  way  of  or  towards  satisfaotion  or  liqui- 
dation of  such  debts ;  and  that  every  such  person 
■konld  thenceforth  cease  to  be  a  proprietor  of  the 
oompany,  or  to  retain  anv  interest  therein  in  respect 
of  the  shares  so  cancelled,  extinguished,  and  de- 
clared to  be  forfeited,  or  so  to  be  sold  or  disposed  of 
as  aforesaid.    A  holder  of  one  thousand  shares  being 
indebted  to  tl»e  bank  for  cash  and  advatioes,  a  notice 
dated  the  80th  of  May  1837  was  given  to  the  share- 
holder, that  nnless  he  redeemed  the  one  thousand 
•hares  by  payment  of  the  balance  of  his  account 
with  the  bank,  on  or  before  the  IStli  of  June,  the 
directors  would  on  that  day  proceed,  under  the 
chiuae  of  the  deed  of  association,  to  cancel  and  ex- 
tinguish, and  declare  his  shares  forfeited,  and  to 
plsoe  the  value  of  the  shares  on  that  day  to  the 
credit  of  hia  account  with  the  bank.    The  balance 
not  bdng  paid,  the  directors,  by  a  resolution,  de« 
clared  the  diares  to  be  cancelled  and  forfeited,  and 
it  appearing  to  them  that  the  value  of  the  shares  on 
that  day  was  10,000/.,  it  was  resolved  that  credit 
should  be  given  to  the  proprietor  for  that  amount 
in  his  acconnt 

A  hill  was  filed  to  set  aside  the  cancellation. 
From  the  evidence  it  appeared  that  the  market  price 
of  shares,  on  the  IStn  day  of  June,  slightly  ex- 
ceeded the  price  allowed  by  the  directors  ;  but  the 
evidence  proved,  that  if  the  one  thousand  shares 
had  bem  carried  into  the  market,  the  price  would 
have  bcsen  reduced  greatly  below  the  amount  allowed 
by  the  directors: — Held,  that  the  directors  placing 
themselves  by  the  canceHation  in  the  situation  both 
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of  vendors  and  purchasers,  were  bound  to  allow  the 
highest  market  prioe  which  could  be  obtained  for 
the  shares,  without  specnlsling  on  what  might  be 
the  effect  of  throwing  the  one  thousand  shares  into 
the  market ;  and  the  oanceHstlon  was  declared  to 
be  void,  and  was  set  aside.  Stitbbs  v.  Lister,  1  Y. 
&  ColL  C.C.  81. 

W  having  made  advanoea  upon  malt,  sent  to  him 
by  A,  for  nale,  claimed  against  the  Crown,  to  whom 
A  was  indebted  for  duties,  a  lien  for  the  amount  he 
had  advaneed.  The  malt  having  been  seieed  under 
an  extent,  the  solicitor  of  Excise  wrote  to  the  col- 
lector, in  substance,  aa  follows : — '*8ir, — The  board 
have  under  their  consideration  the  petition  from 
W,  &c.,  and  have  ordered  that  the  claim  *of  W,  as 
found  by  the  jury  on  the  sheriff's  inquisition, 
should  be  aUowed.  You  will  therefore  oommuni- 
oate  tills  minute  to  W  and  the  under-sherift  The 
Hmount  of  Ws  lien  is  2,488f.  16s.  M.,  but  you  wiH 
satisfy  yourself  as  to  the  ^correctness  of  this  amount 
by  examination,  Ike.  If  the  whole  of  the  parties. 
interested  consent  to  an  immediate  sale,  and  the 
imder-^sheriff  is  satisfied  with  sueh  consent,  they, 
the  under-sherifib,  may  at  once  sell,  ftc.  Yon  hid 
better  attend  and  wat6h  the  sale,  and  as  eoon  as  the 
sales  have  been  elated  you  will  acquaint  me  with 
the  ameont  realised,  and  how  such  amount  has 
been  disposed  of,  or  is  proposed  to  be.  You  will 
consult  with  the  under-sheriff  and  all  other  parties 
as  to  the  best  mode  of  sale^  whefoer  it  is  likely  as 
much  will  be  obtained  by  a  foroed  sale,  by  public 
auction,  as  by  allowing  W  to  dispose  of  it  in  the 
maricet,  in  the  ordinary  course,  wtien  a  favourable 
opportunity."  This  letter  was  shewn  to  W,  who 
sold  the  malt,  with  the  consent  of  all  parties,  but 
whether  for  ready  money  or  on  bills  did  not  appear. 
This  Court  having  afterwards  decided,  in  The  At- 
twney  General  v.  Tmemanf  that  the  lien  of  the 
Crown  overrode  that  of  the  factor,  the  solicitor  to 
the  Excise  wrote  to  the  collector, — "  No  farther 
steps  must  be  taken  respecting  the  sale  of  the  malt, 
or  the  appropriation  of  the  proceeds.'*  That  letter 
was  shewn  to  W,  who,  on  the  following  day,  paid  a 
sum  to  the  under-sherifl^,  as  the  balance  due  to  the 
Crown,  after  deducting  the  amount  of  his  own  Hen  t 
— Held,  that  the  Crown  was  entitled  to  recover  the 
entire  proceeds  of  the  sale,  upon  an  information  for 
money  had  and  received,  the  focts  not  amounting 
to  an'  authority  from  the  Crown  for  W  to  appro. 
priate  them,  or  to  payment  by  the  Crown  of  his 
claim ;  and  therefore  the  question  mooted,  whether 
the  Crown  can  recover  money  paid  under  a  full 
knowledge  of  the  circumstances,  but  in  ignorance 
of  the  law,  not  ariring.  The  Attorney  General  v. 
Walmsley,  13  Law  J.  Rep.  (U.S.)  Exch.  66;  12  M. 
&  W.  179. 
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SYierifis  to  be  appoitated  in  Wales  as  in  Englaud. 
8  Vict  c  U  ;  23  Law  J.  Stat  21. 

(A)  Rights  and  PaiviuBOBS. 

(a)  IngeneraL 

In  trespass  against  the  'sheriff  for  seisiog  and 
eonretting  goods,  as  the  goods  of  A,  in  whidi  the 
plsintiffs  claimed  property  under  a  prior  bill  of 
sale  from  A,  it  is  necessary  for  the  shertfl^  in  order 
to  be  let  in  to  contend  that  the  bill  of  sale  la  fraudu- 
lent and  Toid,  to  give  some  evidence  that  he  salted 
by  authority  from  an  execution  creditor  of  A,  as  the 
hill  of  sflile  would  be  valid  between  the  parties  and 
kgainst  strangers,  but  void  only  as  against  creditors. 
To  connect  the  sherilF  with  the  tiansaetion,  die 
plaintifft  put  in  evidence  his  warrant  to  his  officer 
to  levy  on  the  goods  of  A,  which  warrsnt  recited  a 
writ  offi.fa.  at  the  suit  of  an  execution  creditor: — 
Held,  that  the  recital  in  the  writ  was  sufficient 
evidence,  and  that  the  sheriff  was  not  obliged  to  put 
in  the  judgment  or  the  writ  o(Ji.fa. 

A  misdireotion  of  the  jury  upon  a  point  which 
would  not  influence  their  vcAiict,  is  not  a  ground 
for  a  new  trial.  Beetey  v.  Wfndhaim^  14  Law  J. 
Be{i.  (N.s.)aB.  7t  6  afi.  166. 

(li)  Feet  and  Poundage. 

A  sheriff  is  entitled  to  poundage  only  upon  the 
debt  really  and  [hand  fide  due ;  and  where  a  writ  of 
ca,  aa.  was  indorsed  by  mistake  for  a  sum  greater 
than  the  amount  due,  and  after  the  debtor  had  been 
taken  in  execution,  the  mistake  was  corrected  by 
order  of  a  Judge  :^-Held,  that  the  sheriff's  claim  to 
pomidage  must  be  regulated  accordingly.  Etmu 
V.  Manero,  or  Mauers,  10  Law  J.  Rep.  (n.8.)  Exch. 
209 ;  7  M.  &  W.  463 ;  9  Dowl.  P.C.  256. 

A  sheriff  is  entitled  to  his  poundage  under  the 
29  EHb.  c.  14,  but  not  to  incidental  expenses  he 
has  been  put  to  in  making  the  levy,  unless  included 
in  the  schedule  made  under  the  7  Will.  4.  & 
1  Vict  a  65.  Slater  v.  HameSf  10  Law  J.  Rep.  (n.s.) 
Exch.100;  7M.  &W.  413. 

A  sheriff  who  has  seized  goods  under  tifi.fa,  and 
sold  them  by  a^traUementf  is  not  entitled  to  deduct 
the  expenses  of  the  sale  from  the  proceeds ;  the 
table  of  fees  framed  under  the  1  Vict  o.  55,  apply- 
ing to  sales  **  by  aucHan**  only.  PMUipe  v.  Fitceuni 
CmOerbury,  12  Law  J.  Rep.  (ma)  Exoh.  401 ;  11 
M.  &  W.  619. 

A  sherifi^  on  making  a  levy  under  an  execution, 
is  entitled,  under  the  table  of  fees  framed  pursuant 
to  1  Vict  c.  55,  to  a  per-centage  on  the  whole  pro- 
ceeds of  the  sale»  indoding  a  year's  rent,  paid  bv 
him  to  the  landlord ;  but  not  to  an  allowance  of  such 
extra  expenses,  incurred  by  him  sespecting  the 
levy,  as  are  not  indudad  in  the  table  of  fees.  Damee 
V.  Bdmonde,  18  Law  J.  Rep.  (n.s.)  Exeh.  1  ^  12  M. 
&  W.  31. 


A  sheriff  may  levy  under  Afi^/eu*  the  amonot  of 
his  fees  authorized  by  the  7  Will  4.  &  1  Vi«L 
c.  85,  although  not  indorsed  on  the  wri^  snd  be 
need  not  particularize  their  napeotive  amount  is 
his  return.  Curtu  v.  Af4iyi9S,  2  DowL  P.C.  (XAJ 
37. 

In  an  action  by  a  sheriff  for  his  poundi^,  prosf 
that  he  has  aoted  as  sheriff  is  sufficient  evideiuc  «f 
his  being  so,  without  proof  of  his  appointment  i# 
an  action  for  sheriff's  poundage,  the  ahexiffsoffiatf 
produced  the  sheriff's  warrant,  under  whidi  \e 
hMd  acted,  which  concluded,  "  given  under  the  msI 
of  my  offioe."  The  only  seal- to  it  waa  a  small  yisce 
of  blue  paper  wafered  to  it,  and  stamped  vrth  a 
wafer  stamp.  The  officer  .stated  that  he  did  aot 
know  this  to  be  the  seal  of  the  sheriff  or  of  his 
offioe,  but  stated  that  he  had  received  the  wsxisat 
from  Mr.  B,  who  had  acted  as  the  plaintiff's  under- 
sheriffy  and  that  it  was  precisely  similax  to  sU  the 
other  warrants  on  which  he  had  acted: — Held,  sof- 
fident  proof  of  the  seal, 

SembU-^Thit  the  sUtute  5  &  6  Vict  c  SS^^fIb^ 
provides,  that  after  the  1st  of  March  1843,  sheriffs 
poundage  shall  not  be  **  payable"  on  writs  of  eo.  m« 
does  not  apply  to  caKS  where  the  party  has  been 
taken  on  the  ca,  so.  before  that  day ;  but  if  it  does, 
a  defendant,  in  an  action,  for  sheriff's  pooodige, 
cannot  take  advantage  of  that  defence,  on  the  j^ 
of  nunquam  iudebiiatut,  but  must  plead  it  spedsllj- 
Bunbury  v.  Matthew,  1  Car.  &  K.  SSO. 

(B)  Duties  and  Liabilities. 

(a)  IngeneraL 

■Where  the  sheriff  had  returned  to  an  extent  thst 
he  had  seized  money  into  the  hands  of  the  Qaces; 
and  it  appeared  that  the  money  was  in  the  hands  sf 
the  Accountant  General  in  Bankrupt*^,  this  Govt 
made  an  order  absolute  for  the  sheriff  to  pay  oarr 
the  money,  but  refused  to  make  the  Accountaat 
General  in  Bankruptcy  a  party  to  the  order. 

The  sheriff  having  applied  to  the  Court  of  Beriev 
for  an  order  for  the  Accountant  General  in  Baaik- 
ruptcy  to  pay  over  the  money  to  him,  the  order  vas 
refused,  on  the  ground  that  the  sheriff  had  no  Uem 
standi  in  that  court  This  Court  afterwards  dis- 
charged the  common  order  on  the  aheriff  R^»^ 
V.  Aueten,  12  Law  J.  Rep.  (k.8.)  Rxch.  85 ;  10  M.  & 
W.  691. 

A  sheriffs  officer  is  not  justified  in  entering  sod 
searching  a  stranger's  house  to  arrest  a  defcodsot, 
under  a  ca,  to,,  although  such  defendant  may  hsve 
resided  there  immediately  before  the  entry,  sad 
although  the  officer  havczeasonable  cause  to  suspect 
that  the  defendant  is  in  the  house,  if  the  Uei  he 
that  he  was  not  in  the  house  at  the  time  of  the  eatiy 
and  search. 

The  Judge,  at  the  trial,  having  ruled  that  a  pleat 
alleging  the  above  facts,  had  been  proved,  and  con- 
stituted a  good  defience,  stated  in  the  preaenoe  of  the 
counsel  on  both  sides,  who  made  no  objec69&,.thaE 
he  should  direct  the  jury  to  assess  the  jismsges 
contingently,  and  should  giro  the  plaintiff  leave  t» 
move  to  enter  a  verdict  for  the  amount  found  lyy  the 
jury:» Held,  that  both  parties  were  bound  by  this 
arrangement,  and  that  the  plaintiff!*s  coaosel  vas 
confined  to  moving  to  enter  a  verdict  for  the  son 
assessed  by  the  juryr  and  was  not  at  libeit^F  to  mere 
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for  I  tiewtrial  for  mi^rreetion.  MorHth  r.  Murreff, 
1?  Law  J.  Rep.  (v.s.)  Exch.  261 ;   18  M.  &  W.  6% 

An  Bttomej  sent  a  writ  of  ea,  stu  to  a  aheriff't 
officer,  with  a  letter  dfreeting  him  to  make  tlM 
nrtot,  nistnttiting  hltn  where  the  patty  wm  liicely 
to  be  foand;  and  desiring  him  to  use  caution  m 
tSiking  Mm.  The  officer  hating  returned  the  writ, 
ft  was  then  sent  to  the  nnder-sheriffi  with  a  letter 
)filrect!ng  him  to  ibrward  a  warrant  to  tihe  tome 
ofSceri  and  informing  him  that  the  ofBoer  had  heen 
Instructed  as  to  the  execution  thereof  :-^Held,  ilu* 
these  circumstances  did  not  constitute  the  ^A«er 
a  special  baittfT  so  as  to  exonerate  the  sbefrHE 
Aldetion  y.  Davenport  and  Penrin  t.  Daimnportf  IS 
in  Law  J.  Rep.  (h.s.)  Exch.  852;  13  M.  ft  W.  42. 

In  a  case  against  the  sheriff  for  remoTing  goods 
witlioot  satisfying  arrears  of  rent,  the  deeTaration 
stated,  that,  on  the  25th  of  December  1841,  K  held 
certain  premiites  as  tenant  to  the  plaintiff;  that,  on 
the  day  aforesaid,  a  sum  of  money  was  due  ft>r  rent, 
and  thereupon,  afterwards,  the  defendant  be£ng  she- 
ifftf  by  virtue  of  a/,  jb.,  took  certain  goods,  then 
i^ing  on  the  premises,  so  in  the  tenure  and  occupa^ 
tion  ofK,  as  aforesaid :  — Held,  bad  on  speeval  de- 
murrer.    RUeley  v.  Ryle,  1  Dowl.  P.C.  (n.s.)  660. 

Where  a  sum  of  money  was  in  the  hands  of  the 
accountant-general  in  bankruptcy,  to  the  credit  of 
a  parj^  agamst  whom  an  extent  had  issued,  and  the 
sheriif  returns  that  be  had  seized  tiie  nMoey  into 
the  hands  of  the  Queen,  the  Court  made  an  order 
absolute  for  the  sheriff  to  pay  it  oyer,  but  refused 
to  make  the  accountant-general  in  bankruptcy  a 
party  to  the  rule.  Regina  ▼.  Jusiin,  1  Dowt.  P.C. 
(n  8.)  666. 

Where  to  a  writ  of  extent  the  sheriff  returned  that 
he  had  seized  money  into  the  hands  of  tHe  Queen, 
but  it  appeared  that  the  money  was  in  the  handa  of 
the  accountant-general  in  banlcrtiptey.  The  Co«rt 
of  Review  having  refused  to  direct  the  aoeountant- 
general  to  pay  the  money  to  the  sheriff,  the  Court 
discharged  an  order  on  the  sheriff  to  pay  the  money 
to  the  Crown.  lUgina  v.  Aitttin,  12  Law  J.  Ren. 
(».8.)  Exch.  85  ;  10  M.  &  W.  691 ;  2  Dow).  P.C. 
(*.8.)  468. 

(b)  Arrest 

No  action  is  maintainable  against  a  sheriff  fbr  not 
arresting  a  debtor  on  mesne  process,  unless  the 
plaintiff  shews  actual  damage  in  consequence  of  the 
non- arrest. 

And  the  objection,  that  no  sueh  damage  has  been 
proved,  may  be  taken  by  the  defendan't  under  the 
general  issue.  Curling  v.  Et>ant,  10  Law  J.  Rep. 
(5.8.)  C.P.  820;  2  M.  ft  G.  849. 

The  sheriff  is  not  bound  to  arrest  a  party  pri- 
vileged from  arrest  (as  a  witness  returning  from 
court). 

Noi'  is  he  liable  in  trespass  for  the  Iket  of  arrest- 
ing. 

'  But  an  action  on  the  case  lies  agahist  the  aberiff 
fbr  arresting  a  privileged  party  maliciouslyi  know- 
highim  to  be  privileged.  Bvrt  v.  Magnayt  12  Law 
J.  Kep.  (K.8.)  Q.B.  295;  5  Q.B.  881. 

lo  an  action  upon  the  ease  bv  an  execution  cre- 
ditor against  the  sheriff  for  negligently  omlttfng  to 
arrest  the  debtor  upon  a  capiar  eid  tuti^fiMiitHdHmf 
the  jury  found  that  the  sheriff  had  committed  a 
default  in  not  arresting,  but  that  the  plaintiff  had 


sustained  no  daroago  therefrom  :-^Held,  that  the 
plaintiff  was  ontk2«l  to  a  verdict,  with  nominal 
damages.  CH/ton  v.  Hooper^  14  Law  J.  Rep.  (n.s.) 
Q.B.  1. 

(c)  Bringing  in  the  Bodif, 

Where  a  defendant  has  been  arrested  and  given 
bail  to  the  sheriff,  ttuder  1  ft  2  Vict  ti.  110,  the 
plaintiff,  by  declaiming  in  chief, — does  not  waive 
his  right  to  attach  the  sheriff  for  not  bringing  in  the 
body,  k^gina  r<  J^er^^  Mmtgowter^tkirsr  in  re 
Mogers  v.  AetUy,  1  Dowl.  P.CL  (n.s.)  888. 

(d)  Escape  and  Pound  Breach. 

In  an  action  against  a  sheriff  for  an  escape,  sem- 
hk^  Aat  the  aherlff  stands  in  tbo  same  aituatioa  as 
the  dflfiradant  in  the  aolion,  aad  is,  therefore,  an- 
titled  to  all  the  eqaitiea  wbioh  the  latter  would 
have  had  aguast  the  plaintiff^  per  Abingert  C.B., 
Pmlut  B.  dmHianie),  Evans  v*  MamorOf  or  Mamrsy 
10  Law  J.  Rep.  (n.s.)  £xek  209 ;  7  M.  &  W.  463; 
»  Dowl.  P.C.  (ha)  266. 

Where  a  bailiff  in  poasoaaioa  of  gooda  under  a 
landlord' a  dtetross  reeeivea  mJL  fa*  from  the  sheriff 
and  sells  the  goods  uader  it,  the  sheriff  is  liable  in 
an  action  for  pound  breach  and  rescue  at  the  suit  of 
the  landlord.    ReddeU  v.  Stowo^^  2  M.  &  R.  858. 

(«)  Executions, 

A,  having  pniohased  of  B,  certain  goods  at  a 
valuation  as  between  ao  outgoing  and  incoming 
tnMnt,  commissioned  the  auetioncer  who  had  valued 
the  goods  to  resell  them.  Before  ho  could  do  so, 
the  skefiff  entered,  and  seized  the  goods  under  a 
writ  of  execution  against  B,  and  then  employed  the 
same  auctioneer  to  sell  the  goods,  which  produced 
a  sum  considerably  less  than  that  at  whioh  they 
were  valued,  in  an  action  against  the  sheriff  for 
seising  and  converting  the  goods,-— Held,  tliat  tiie 
jury  might  give  damages  equal  to  the  amount  of 
the  valuation.  Leekleyr.  Pye^  10  Law  J.  Rep.  (ujb.) 
£xeh.  805;  8  M.  ft  W.  183 ;  9  Dowi.  P.C.  744. 

A  party  having  obtained  a  judgmeat  of  nansuit 
for  67/.  lis.  6d,f  issued  a  writ  ofyS./ii.  thereon  to  the 
defendant,  the  sheriff  of  S.  The  sheriff  having 
seized  goods  in  the  plaintiff's  house,  refused  to  give 
them  up  until  the  sum  of  SOL  Is.  Sd.,  for  poundage 
and  expenses,  togetlier  with  the  above  sum  of  H7L 
1  Is.  (kLf  were  paid.  The  plaintiff  before  the  execu- 
tion bad  by  an  assignment,  alleged  by  the  defendant 
to  be  ftraudttlent,  eonyeyed  his  property  to  H  and  J, 
who  sent  an  agent  to  demand  the  goods,  who  on  the 
ah0rlff*s  refhsing  to  deliver  them,  except  en  pay- 
ment of  the  sum  of  97/.  18sl,  paid  it  under  protest, 
and  obtained  a  receipt  as  for  a  payment  by  H. 
The  ^eriff  returned,  that  he  had  levied  of  the  gooda 
of  the  plaintiff  the  sum  of  61k  Us*  6d.  The 
deftBdaut  tendered  in  evidence  a  letter  written  by 
the  under-sheriff  to  the  sheriff's  officer,  directing 
him  to  receive  the  snm  of  67/.  1  Is.  6d.,  if  the  plain- 
tiff tendered  that  amount : — Held,  that  this  evidence 
was  properly  rejected. 

Held,  seeondiy^  ia  an  action  for  money  had  and 
received  againatthesheriffto  reeoverthe  80/.  la  6d., 
that  the  plahitiff  was  entitled  to  maintain  the  amotion 
without  proof  of  a  tender  of  the  aum  of  67/«  1  Is.  6d. 

Held,  thirdly,  that  it  ought  to  hav«  been  left  to 
the  jury  to  say,  whether  the  goods  seised  by  \he 


7U 


SftfiftliTfAt-iDfiuift  MTD  LiAtmatmO. 


m^  fetiira  fNitt »  Miyug  fttvit  J^»  t>goo4<  smmA 
^^piid  the  8m9iuit  of  thti  eXecttlioQ:  <did«il<»t  bctofig 

4tiA)  £acii»  338 ;  7  M.i4p  W.  m.       • 

•  In-AQ  itelifldi  fi>rM«i-4)«y«ieiit  «f  arvMrii  of.ftnt^ 
due  from  ibe  temmt-vlMMCt  g«od4'*va  sokl.  lUider  a 
jMi/i»<,  it  ia  BdCMttry  to  shew  preowdly  th«l<UM 
preaiiMS  were  in  the  eccupetion  of  the  teaant  at  the 
time  of  the  aeisure.  IZue/y  v«  Ryhf  1 1  Law  J .  fiep. 
(N.8.)  £xob.  S&S; ;  10  M.  a^  W.  101. 

■  A  writ  of  Ji./a*  was  delivered  to  the  sheriff  in  an 
action  by  A  agatDSt  B,  under  which  the  sheriff 
8«i«ed  E's  geodfl,  and  hftving  tubsequeatly  sold, 
Mtunied  that  he  had  U6L  l^,  6d,  ready  fof  A. 

A(Wr  the  Beizure»  but  before  the  tale,  another 
wril  of  >$.  /ok  had  oooiie  into  the  sheriff's  hands,  at 
the  luit  of  A. third  person*  against  the  goods  of  As 
•^Held,  thai  the  sheriff  oeuld  not  retain  the  6ik 
Uiw  Stk  aa  mmey  belonging  to  A,  (by  virtue  of  leo* 
tion  12.  of  1  &  2  Vict.  o.  110,^  to  satisfy  the  second 
writ}  as  this  was  not  moHty  aet  apart,  and  ear* 
^Backed,  and  which,  spec^ficaU^  the  sheriff  would 
have  been  bound  to  pay  ovsr  to  At  but  was  merely 
the  amount  of  the  produce  of  the  sale  of  B'a  goods; 
and  «  payntent  of  that  amount  to  A  in  /my  mmey, 
would  have  satisfied  the  eiigencies  of  the  first  writ 
Wood  v.  IVood,  12  Law  J.  Kep.  (ir.8.)  aB.  141 ;  4 

a.B.  m. 

In  an  action  by  a  judgment  creditor,  against  the 
sheriff  for  a  false  return  of  nulla  bona,  the  plaintiff 
oSeied  evidence  that  s  prior  exeontion  by  B,  relied 
fui  by  the  sheriff,  was  fraudvlent  He  also  tendered 
•videnoe,  that  a  writ  was  ieoiied  by  W  eleven 
moBtba  befofce,  and  remained  in  the  sheriff's  hands 
at  the  time  of  the  delivery  ef  B's  writ  to  him;  and 
that  on  the  iberiff'e  objecting  to  execute  B's  writ, 
unices  W's  writ  were  withdrawn,  G«  the  e^Meution 
debutt,  procured  an.  authoiity  frem  W  to  withdraw 
itf  and  his  attorney  paid  the  costs ;  and  that  Ws 
attorney  decliiied  to  proceed  to  judgment  withont 
W's  authority ;  that  G  undertook  to  procure,  ftnd 
did  proGurCy  an  authority  to  proceed  to  judgaasnA, 
apparently  written  by  W,  hut  in  fact  written  by  the 
brother*ii>»]aw  of  G.  fividenee  was  gtven  of  the 
sheriff  having  had  notice  of  the  fraud.' 

Held,  iffst,  that,  under  the  circumstances^  evi» 
deuce  wasadmissibU  of  the  writs  of  Vf  and  B 
havifig  been*  delivetfed  to  the. sheriff  to  protect  the 
debtee's  property  a0si«MitiO>tber>e]ieetttion& 

.  Held»  Valsorthat-G's  AimdMct  in  causing  W's 
judgni(tit4«  l^wtthtUftwn,  «nd  B's  judgment  to  be 
exMUtedi' was,  admissibloi  in- evidence. 

Quare — Whether  G's  CQiMductt  in  causing  W's 
jindKaitat^  10  i>e«4Mf  {fj.  wMk  »^isaib)e, 

^  Seldf  ake^  tbatn  whe«e  vgpcds  aeiaed  under  a 
former  > writ)  ift>u#dis4'.0A  a  judgment:  frauduleift 
against  oredftioiii>  f»m^ki  in^hojberiff'a  hand»,  oi 
are^ca{kabW<of  heii^s^«ed.by  Mmt  ^  )«  covmfdUa* 
hi»  undfor  th«)  \i^  ^B^  c^  ^  tg^»vw>Mi^  leli  sueh 
gooda  ni^ft  « jv^nt  .received ,  hy .ium  f  auh^e^nentl^ 

•  Qiitfffr**-Wh€th9iiQ>an*aotienvagaiBstthe  sheriH^ 
evidence  in  admissible  of  the. prior  judgment  being 
frsudolent  against  the  plaintiff^  a  cs^itor  seeking 
te  lenfofce  «  suhsequeiH  execution,  the  i^eriff  not 
being  party  to  the  fraud.  Jmrt^  v.  Magnay^  12  Law 
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P.Cj(Nj|.>f3d»i    I     .»i'.'    ,-     '      «..'v\ 

If  ftther  aiid.AoiA  hear  the  eAa^  riinne, jmi  a«tlt 
•M-  />•  iteue  i|gi«pist.thft  4oay  butdfithott  thm4di« 
UmI  /Of  ^'Vrihe  j#«nger».'^,  jvtaid  /arir  the  MAmn^ 
i»tei|d^d»    -  -   .►   ."♦.   •       '  ^jf  .  "  -'.'1 

.  Tbie  istaeiely  a  |iriai4'</ilcieiiltcndineBl^  ani^ 
therefinre,!  if  the  sheriff  euader  sack  a  wxitJihs  iht 
&thar's  goedei  aiid  to  an  actipir  of  .'tiiespMss  by  Iks 
isther  plead  that  the  fi*  fa,  was  iaaued  against  Urn, 
the  prim4  facit  intendment  may  he  rahntlcd,  sad 
the  sheriff  made  liable,  by  shewing  that  the  judg- 
ment was  •btained  and  the  writ  issued  agaimt  tie 
son. 

Quittre — Whether  the  sheriff  oould  justify  under 
any  form  of  i^eading. 

ifti»^20—That  the  writ  de  identitate  wwwait  is 
«et  the  prop^  remedy  for  the  party  whose  geods 
axe  taken ;  and  that  even  if  it  were,  it  wonld  nottdbe 
ajway  the  right  to  bring  trespass  also. 

The  judgment  creator  is  liaUe  in  treipsw  itr 
the  act  of  the  attorney,  in  diiecting  the  sheriff  Is 
take  the  goods  of  the  wrong  party.  Jwnmm  v. 
Ho9p€r,  n  Law  J.  Rep.  (n.s.)  C.P.  63 ;  6  M.  &  6. 
827. 

Trespasa  for  false  imprisonment.  Plea,  jsMtify* 
ing  the  trespass  under  a  writ  of  ea.  eo.  dbectedte 
the  defendanti  as  sherifi^  and  sued  out  by  one  P,ea 
a  judgment  in  the  Queen's  Bench.  Replicatiea, 
that  before  the  writ  was  delivered  or  exeented^  f 
released,  the  debt,  "  and  gave  notice  to  the  dslia 
dant  of  the  release,  and  Uierehy  then  diechaigad 
and  forbade  the  defendant  ^ra  executing  tbe 
said  writ"  Rejoinder,  that  T,  an  attorney  ef  the 
Cdiit  of  Queen's  Beneh»  was  retained  by  F  to 
peosecnte  an  action  of  debt  in  the  Cewrt  ef  £&• 
ebequcTi  aysinst  the  now  plaintifl^  upon  the  t« 
that  when  judgment  should  be  recovered 
the  said  T,  as  such  attorney*  ahould  have  a 
thereon  for  hie  fees;  that  judgment  had  been 
vered,  and  that  whUe  such  lees  were  unpaid,  sad 
before  the  msking  of  the  releaae  it  was  eorruplly 
and  fraudulent^  agreed  between  the  now  piainliff 
sad  F,  for  the  purpose  of  defrauding  T  of  hie  lien, 
that  F  should  execute  a  release  of  the  judgment 
and  that,  in  pursuance  of  such  agreement,  F  exe* 
cuted  the  release  in  the  replication  nentioaBd; 
that  afterwards,  the  defendant  having  notice  ef  tbe 
premises,  did,  at  the  request  of  T,  sa  such  attamiyi 
execute  the  writ  in  the  plea  mentioned,  and  eaBi« 
putted  the  tiwapass  awads  ttj&nnd.  On  special  d^ 
mucrer,  held,  that  an  attorney's  lien  on  a  jndginfltf 
is  merely  a  claim  to  the  equitable  interieienoe  ef 
the  Court  to  have  the  judgment  held  as  a  secnrity 
for  h  is  oests ;  be  haa  no  aodiority  over  the  ffffip**** 
of  the  writ  ef  ca.«e*,so  as  to  cany- it  intaelfapt 
against  the  orders  of  tbe  plaintiff  even  though  iha 
nhuittiff  and  ddendaat  should  coilude  la  depne 
him  of  his  lien.    Also,  thst  after  a  directjen  tnm 

s  fiUintiff  not  io  «aeentika  writ  of  ea.  ia,  Um  shaiC 
if  he  deea««^  becomeit  a  traapasser»  so  if  ha  detain 
a  defendaiit  afWr  notiee  fnm-  the  plaintiff  that  he 
has  lelieved  ^vtrfrem.  th#  debt.  . 

And*  Hm^iii  that  oat  qpeeial  Aemuiwr  ths  isfi^ 
cation  would  have  been  held  bad  for  not  shcwM 
unambigUDUsly  that  tbe  plainti ff  expreedy  diism  j 
the  sheriff  not  to  execute  the  writ.  Also^  ihaC  lit 
rejoinder  ought  to  have  averred  tha^  the  atlsrkey 
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■ifWBd  Ihe rail  m  purMtaoceof  the  1  &  2yiet e.  4il. 
Bm-k^r  T.  A.  Q»kUm,  13  Law  J.  Re]K  (h.i.)  Ezicli. 
•44;  18M.*W.441;  I  Dowl.  &  L. P.C.  M2. 

A>ivfit  td  JL  fa.  had  isaued  against  one  of  two 
BaTtaera,  nnder  whieb  the  partnenhip  property  had 
been  seised,  and  a  writ  otJLfn,  against  both  part- 
Mia  had  also  been  lodged  with  the  same  sheriff^ 
a*d  a  warrant  delivered  to  a  diilciont  officer  frooi 
the  one  already  in  possession.  While  the  baililT 
vaa  in  paiseesion  nnder  the  first  writ,  bnt  before 
any  aetiwl  seisnre  had  been  made  nnder  the  second 
wiit,  a  fiat  af  bankruptcy  issned  against  both  paii* 
ner&  The  sheriff  having  snb8e<|uently  sodd  the 
partnership  property,  and  satisfied  both  writs, -^ 
Heldy  that  the  seisnre  under  the  first  writ,  and  the 
lodging  of  the  second  writ  with  the  sheriff,  and  the 
delireiy  of  the  warrant  to  the  offloer,  did  not  anount 
ta  a  seisure  nnder  the  second  writ,  within  tb« 
■waning  of  «  Geo.  4.  cu  16.  s.  lOS,  and  that  the 
sheriff  was  not»  therefore,  justified  in  satisfying  tha 
second  writ  J9kmtm  t.  Ewm§,  13  Law  J.  Rep.  (v.  s.) 
Q.Pai7;  7  M.  &  O.  SHO;  1  DowLft  L.P.C.  986. 

(f)  Return, 

Where  the  sheriff,  baring  a  writ  of  ft,  fa.  against 
the  goods  of  the  debtor,  sells  and  pays  over  the 
nAiole  of  the  proceeds  to  the  landlord  under  a  claim 
of  rent,  nmUa  hmm  is  a  proper  retnn  to  the  writ. 

So,  also,  to  the  second  writ,  where  the  sheriff, 
hanng  two  writs  of  /./«.,  sells  and  pays  the  whole 
anannt,  partly  to  the  landlord  and  partly  in  aatis- 
faelion  of  the  prior  writ  Wi$UU  t.  Freemam,  10 
Law  J.  Rep.  (11.81)  Q.B.  161;  11  Ad.  &  £.  589; 

No  action  is  naJntainable,  wiUiout  arerment  of 
fecial  damage,  against  the  sheriff,  for  a  false  re- 
tan  t9  a  writ  ot  Jk  fiif  where  no  daasage  ooald 
veeessaorily  result  to  the  cieditor;  it  appearing  that 
Ihe  goods  in  question  had  become  vested  in  the 
•sttgnees  of  tiie  debtoTy  who  had  become  bankrupt 

To  case  by  the  execution  creditor,  lor  a  fiilse 
retnm  that  the  gooda  remained  in  his,  the  sheriff's 
hands,  for  want  of  buyers,  Ihe  sheriff  pleaded  that 
the  eiriginal  delsndant  had  become  bankrupt,  and 
that  the  sale  took  place  after  the  fiat ;  also,  that  tiie 
execution  was  on  a  warrant  of  attorney,  given  by 
way  of  fraudulent  preference:-^ Held,  sufficient 
Mswers  to  tho  action,  as  negativing  damage  from 
the  fidse  return. 

Held,  also,  that  these  pleas  did  not  respectively 
amount  to  the  general  issue.  WfiU  wBireK  13 
Law  J.  Rep.  (n.s.)  Q.B.  260  {  4  Q.B.  566  91  8  0. 6 
D.  639. 

A  return  to  a  writ  iA  fittifiuUu^  stating  the  pre* 
vioBa  delivery  to  the  sheriff  of  several  prior  writs 
againat  the  defendant,  and  that  by  virtue  of  the  said 
laveial  write,  and  according  to  the  priority  thereof, 
he  had  seised  the  goods  of  the  defendant  :^fidl4 
anfficieat 

The  aheriff  Ought,  in  all  caMs,  to  vetam  soma 
value  to  the  goods  seised.  But  the  omlsflion  ta  d« 
a«  isau  irftgolarity  only,  and  not  a  nulUty.  - 

Where,  therefore,  ^  rttufft,  ettitUng  to  slate  4te 
uAhM,  Wis:  mdv  MAreh  atk^  s*d  %bd  ^aintiff'^d 
fatappl^toquailh  it  till  April  S4th,^Held,  that 
tliowpi^fleaiieti  waa  too  late.^  Ck^m^erw  v>^  CoknuiH, 
>#  httw  J.  Rep.  Cv.e. )  O.  B.  961 ;  9  Dowl.  P.C.  £66. 

DedaraHoir  agateit  Uie  Khcriff  of  liiddltBex,  for 


a  lalse  ratum  to  a  writ  oi  Ji  fit,  Jhmi  eonat  fm 
iaishig  and  levying,  a»d  fidsely  vatunung  nmUm 
Uma.  Saeoud  count,  fiur  not  levying  on  the  gooda 
•f  the  debtor  in  their  baiBwick,  out  of  which  Aegr 
vofllht  have  levied.  The  defendanta  pleaded  to  tha 
first  count,  that  they  did  not  seise  ot  take  any  gooda 
af  the  debtof  ,  nor  levy  the  debt  tboseont  %  and  to 
the  second  eouat,  that  there  were  no  gooda  of  tha 
debtor  in  their  bailiwick,  out  of  which  they  could 
have  levied.  The  defbndanta  proved,  that  a  writ, 
ait  the  suit  ol  another  creditor,  had  been  dalivured 
ta  them  long  before  the  delivery  of  the  plaintiff's 
writ  This  prior  writ  was  not  acted  upon  at  the 
time  of  its  delivery,  but  when  the  aale  of  the  gooda, 
&e.  of  the  debtw  took  place  aubsequent  to  the  de]i« 
very  of  the  plaintiff's  writ,  the  proceeds  af  the  sale, 
after  satiefyiug  tibe  laadloid's  rent,  were  first  applied 
to  satisfy  the  prior  wrh,  and  nothing  was  left  to 
satisfy  the  plaintiirs  writ  -.—Held,  that  tho  return 
of  aalto  fteea  was  a  good  reinm,  and  that  the  defen- 
daata  were  entitled  to  a  verdict  on  both  issues,  aa 
tha  tern  "  goods  and  chattels"  of  the  debUsr  must 
be  intended  to  mean,  goods  and  chattels  available 
ta  the  plaintiff's  writ  jEreesoa  v.  Amms,  U  Law  J. 
Rep.  (ita.)  C.P.  1 ;  6  M.  &  G.  696 }  1  DowL  (».•.) 
P.C.  204. 

The  Reg.  Oen.  M.  T.  8  Will.  4.  pi.  13,  does  not 
apply  to  the  ease  of  a  writ  ordered  by  a  Judge  itt 
vacation  to  be  returned  in  term. 

Therefore,  where  a  sheriff  having  been  ordered 
by  a  Judge  in  vacation  to  return  a  writ  en  the 
6th  of  November,  did  not  return  it  till  the  morning 
of  the  10th,  on  the  afternoon  of  which  day  an  at- 
tachment was  obtained  against  him, — ^The  Court 
set  aside  the  attachment  WiUimmton  v.  Hamitam^ 
11  Law  J.  Rep.  (n.s.)  Exch.  94;  9  M.  &  W.  326» 
1  Dowl.  P.C.  (v.a.)  664. 

It  is  the  duty  of  the  sherifl^  in  executing  ajt/o.^ 
to  possess  himself  of  all  the  goods  of  the  debtor 
within  his  bailiwick,  or  of  sufficient  to  satisfy  the 
execution.  And  therefore  where  to  an  action  en 
the  case  by  the  execution  creditor  against  tha  she- 
riff far  a  fUse  return  that  the  gaods  remained  ih  hia 
bands  for  want  of  buyers,  ths  sheriff  pleaded,  that 
he  seised  certain  goods  (specifyittg  then,)  and 
other  goods  of  the  debtor  in  bis  bailiwick,  and  thai 
while  he  was  in  possession  of  the  goods  he  was 
directed  by  the  execution  creditor  to  withdraw  Arum 
tiie  posaesrion  of  all  the  goods  but  these  specified, 
and  that  he  was  unable  to  find  buyers  of  the  specie 
fied  goods,  which  consequently  remained  in  hia 
hands  for  want  of  buyers :«— Held,  ill.  PMeker  v# 
King,  18  Law  J.  Rep.  (11.8.)  aB.  162 ;  6  aB.  76& 

In  making  returns  to  writs,  a  reaseoahiB  degiaa 
af  certainty  is  sufficient 

Where,  therefore,  the  dieriff,  on  the  80th  of  AprU^ 
made  his  return  to  a  writ  of  JkH  faeiat,  eaeeuted 
February  1st,  '*  I  have  caused  ta  be  made  af  thi 
goods  of  A  B,  &c,  22A  2s.,  out  of  which  I  have 
paid  1  It  At.  far  rent  due  for  the  premises  wherein 
the  said  goods,  ftc.  were  taken,"  &o.,  the  Court 
diechargedy  with  costs,  a  rule  for  quaahing  the  ri<4 
turn,  hsJdiag  that  ihe  retuxn  must  be  intended  to 
Mfbr%o  vont  due  to  tbe  Itfndlerd  at  th«  time  d  tha 
seisure.  itsyaoUt  v.  Bmfwd^  18  Law  J.  Rep.  (its.) 
C.P.  177;  7  M.  ft  6.  449. 

In  an  action  against  the  sheriff  far  thf  improper 
eiMcutiou  of  a  ^.  /s.  and  far  *  fidse  retolAi  th« 
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declaration  stated  that  a  fi.  /q,  indqraed  to  \  levy 
66/.  9s.  8</.,  betides  ]6i.  for  tbe  writ^  offioiear's  fees, 
poundage,  &c.  was  >  deli  veiled  to,  the  dfefendant,  tbe 
sheriff  of  Kent,  who  seized  goods  of  the  vialue  of 
the  monies  indorsed  on  tbe  writ,  and  qqu14  and 
might,  and  ought  to  have  levied  tbe  wbole  of  the 
monies  thereout ;  yet  the  defendant  did  not  levy  the 
whole  of  the  monies  to  indorsed,  but  only  a  portion, 
to  wit,  &c.,  and  filsely  returned  that  h«  hsMl  letiea 
the  sum  of  45^  I6t,  9dL,  and  that  H  had  no  m^H 
goods,  &c.,  whereas,  in  truth,  the  aberiff  had  levied 
a  larger  sum  than  4eSL  I5s.  9<f.,  to  wit,  the  sum  of 
60^,  which,  after  payment  of  officer's  fbe»)  vherffif  s 
poundage,  and  other  charges,  ouglit  to  bft-v^besA 
applied  in  and  towards  part  of  the  monies  so  ini. 
dorsed  on  the  writ : — Held,  (Vn  demurrer,  first*  that 
the  word  '*  monies^'  in  the  first  breach  meant  not 
the  debt  merely,  but  tbe  debt  together  with  officer's 
fees  and  sheriff's  poundage ;  and  therefore  that  the 
breach  was  not  defective  in  this  inspect;  but  that 
it  was  insufilcient  in  not  alleging  that  a  reasooabb 
time  bad  elapsed  Ibr  converting  the  g^Bods  into 
money. 

Held,  also,  that  tbe  second  breach  was  well  as- 
signed* for  as  it  was  averred  in  tbe  inducement  Ait 
the  sheriff  might  have  levied  the  whole  of  thetnoiiies 
indorsed  on  the  writ^  it  was  a  breach  of  duty  to 
return  nulla  bona  to  any  part  Slade  v.  ftawle^,  ¥4 
Law  J.  Rep.  (»,8.)  Exch.  21 7  ;  W  M.  &  W.  757. 

If  the  sheritf  returns  that  t%e  ptemiseft  of  the  de- 
fendant are  so  barricaded,  that  he  is  unable  to  a^ 
certain  whether  the  delVsndaut  has  goods  withfti  the 
baiKwick  on  which  a  levy  may  be  m«de,  itfs  a  htA 
return,  as  he  should  state  either  that  the  defendant 
has  goods,  or  that  h«  hp*  none.  Munk  v.  Cattf  9 
Dowl  P.G.  332. 

The  return  to  a  writ  of  capiat  uilagatun  was 
iquashed  in  tbe  first  instance,  as  being  msufiicient 
on  tbe  application  of  the  sheriff  and  the  judgment 
cxeditor.  Sngler  v.  Jnfietley,  I  Dowl.  P.C.  (n.s.) 
}S6, 

The  13th  rule  of  Michaelmas  term,  H  'Will.  4. 
(which  enables  a  party  to  obtain  an  attachment 
against  a  sheoriffi  Sw  disobedience  to  a  Judge's  order 
to  return  a  writ  upon  makiiig  the  same  a  rule,  of 
Courts)  doea  not  apply  to  casas  in  which  the  time 
limited  for  making  the  return  expires  in  term. 
miliamstmv.Hafrwm,  1  Dowl.  P.C.  (m.8.)  664. 
.  A  <sberiff  returned  that  the  goods  he  had  seized 
were  in  his  bands  for  want  of  buyers.  An  action 
was  brought  agtinst  hiiia  for  a  false  return*  and  he 
obtained  an  order  for  time  to  plead  on  the  usual 
tenna^  taking  .short  notice, of  trial»  £or  the  first  sit- 
tings in  t))e  next  term*  On  an  application  to  amend 
the  return  by  substitating  that  of  nulla  bona,  the 
Court  refused  to  allow  tb«  ameudnent.  H^yUe  v. 
Pe^^m,  I  OowL  P.C>  (n,«p)  807. 

A  fheriff  i«  not  liable  to. an  attachment  for  not 
returning  Kwriiwhkh  ha^iMt  bflfP  transferred  to 
him  by  his 'prtde^eKUMfS  in  office.  nQtwithstaiiding 
the  provisions,  of  tbe  3  &  4  Will  4.  c  99.  s.7. 
Tkwui9  V.  Nemmmt  2  Dowl.  P.C.  (n^)  33. 

Upon  a  writ  j8(Qri.^ia^  t^e  sheriff  returned,  that 
he  had  soiMd  certain  goods  which  were  claimed  by 
a  third  party,  and  thereupon  he  applied  to  the 
Court,  under  the  Interplaader  Act,  and  an  order  was 
made  for  the  tiial  cMf  an  issue,  whether  the  goods 
were  the  property  of  the  claimant ;  that,  afterwards, 


the  plaintiff  diifected  him  to  deliver  up  possetauffi 
of  tne  goods  to  the  claimant : — ^Held,  xnsoffidat 
CUaveM  V.  FMer,  2  DovL  P.C.  (9.8.)  292. 

(g)  Extorthm, 

By  statute  28  £Ii«.  e.  4,  the  sheriff  is  lisHc  ii 
treble  damages,  for  exceedifig  a  speafied  rate  sf 
poundage  on  writs.  By  1  Vict,  c  S$.  i.  S^itv 
lawful  for  him  to  take  such  fees,  and  no  more,  u 
shall  be  from  time  to  time  allowed  by  the  offiem 
of  the  courts  of  law,  under  tbe  aanctSom  of  fSk 
Judges.  A  declaration  in  debt  against  the  thenff 
f))r  treble  damages,  averred,  that  he  bad.tskens 
certain  jgross  sum,  to  wit,  1 01,  4s.  Sd^  "^wbenW 
the  statutes  there  was  and  is  allowed  the  re«sm- 
pence  following,"  f^tX  is  to  say  poundage,  (as  under 
the  statute  o/  Elizabeth,)  6f.  on  the  warranty  U  lU 
for  ^he  bailiff  executing,  IL  5s.  for  the  man  in  pos- 
session, &e,  and  the  d^endant  thereby  took  a  l#w 
sum,  to  wit,  4/.  7s.  9d.,  over  the  recompenee  alloiru 
in  that  behalf,  oontiary  to  the  form  of  the  ststates: 
•-^eldy  bad,  on  special  demurrer,  for  net  avepisf 
in  what  particulars  the  excess  consisted,  and  also 
for  not  averring  in  what  manner  the  1  Tict  c  $i.  s. 
2,  had  been  put  lA  execution  by  the  Cowls  ia 
allowing  fees. 

SpmbU^-jwr  Paiteson^  J. — That  the  provisioi  of 
28  Elis.  c.  4«  which  makes  treble  damagea  recover- 
ahlt  against  the  sherifl^.  for  exceeding  the  foes  tbere> 
by  allowed,  does  not  give  an.  action  for  tieUe 
dajnages  against  the   sberiffj^  flsr   exceedimr  iHis 
allowed  by  subsequent  statutes.     Usher  v.  nokm, 
12  U^J.  Rep.(N.s.)  as.  246;  4  aB.  553. 
,    A^  writ  ^fi.  fon  having  been  delivered  to  t^ 
sheriff  to  lery  97^  10s.,  the  defendant,  being  ipe- 
rant  of  the  precise  amount,  sent  a  person  widi  s 
banker's  bill  for  55lr^  and  40^  in  country  notfs, 
to  tbe  officer  to  whom  the  warrant  had  been  ddivered. 
This  sum  was  tendered  to  the  officer,  but,  upon  Ins 
stating  the  amount,  the  person  went  awi^,  leaving 
the  bill  and  notes  upon  the  table,  for  the  purpose  of 
obtaining  the  difference.    Whilst  he  was  so  gone, 
the  officer  seized  them  under  tbe  execution,  sad^ 
upon  the  return  of  the  person  with  the  balanee, 
demanded  poundage.    He  subsequently  seised  sonie 
sheep  for  this,  when  it  was  paid,  under  protest:— 
Held,  that  the  money,  under  these  circumstanees, 
was  not  liable  to  seizure,  and  that  the  Court  would 
interfere    aummarily  upon    motion,    against   die 
sheriff,  to  make  him  refund  the  sum  extorted  ss 
poundagc'^rtrn  v.  Hutchinson,  13  Law  J.  Kql  (bls.) 
Q.B.  244;  2  Dowl.  &L.  P.C.  43. 

(A)  Attatkment. 

A  plaintif!^  who  has  ruled  a  sheriff  to  retura  s 
writ  of  fi.  fa.,  which  the  latter  has  omitted  to  do  at 
the  time  specified,  docs  not  waive  his  right  of 
attachment,  by  afterwards  directing  the  i^ianS  is 
proceed  with  the  execution.  Hovni  v.  RU^t$kif,  11 
Law  J.  Hepi  (H.i|.)  Exch.  73;  9IkC.&  W.62;  1 
Dowl.  P.C.  (n.«.)  ^89. 

The  attachment  against  the  sheriff  must  issoe  to 
elisors  in  the  first  instance,  if  the  coronor  is  tke 
defendant  in  the  cause.  Begina  v.  the  5her^^ 
Glamorganshire,  1  Dowl.  P.C.  (n.s.)  308. 

Where  a  sheriff  haa  becfn  ruled  to  cetiiin  s  ^t, 
and  omits  to  do  so,  within  the  apeeifiled  time,  tbe 
plaintiff  does  not  waive  his  right  to  attach  him*  ^J 
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afterwards  directing  him  to  proceed  wUh  the  exe- 
cution,   Howitt  K.' Richtey,  1  Dowl.  P.'C,  (N.d.)  Z89. 

(I)  Cbftr. 

A  sheriff  claimed  pertain  fees  upon  the  execution 
of  a  writ  oifi/a.  By  a  Judjge's  order,  made  by 
opnsentof  tllie  parties,  his  bill  was  refbrred  t6'ihe 
M^ter  to  be  taxed.  The  order  said  ntything  as  to 
ide  costs  of  taxation.  The  Master  disallowed  two<^ 
diirdjK  of  the  sum  claimed :— Held,  that,  under  these 
circumstances,  neither  at  common  law  nor  under 
jhfe  statute  7  Will.  4.  &  1  Vict.  c.  55,  had  the 
dourt  power  to  order  that  ttie  sheriff  'shotlTd  pay 
the  costs  of  taxation.  CurUwii  v.  Strd,  11  Law  J. 
liep.  (n.8.)  CI.B.  273. 

Where  an  application  for  an  interpleader  rule  is 
made  to  a  Judge  at  chambers  pursuant  to  the  stii* 
tute  I  &  2  Vict  c.  45.  s.  2,  the  Court  has  no  juris- 
diction as  to  the  costs.  Burgh  v,  Schcfield^  11  Law 
t  Rep.  (n.8.)  Exch,  382  ;  9  M,  &  W.  478. 

(Ar)  Writ  qf  P^iestion. 

Where  judgment  had  been  obtained  agahistthe 
casual  ejector,  and  a  writ  of  habere  facku  potset" 
shnem  delivered  to  the  sheriff: — Held,  that  an  action 
lay  against  the  sheriff  for  neglecting  to  defiver  pos- 
session, although  an  order  for  setting  aside  the 
judgment,  on  payment  at  costs,  th'^  landlord  bMng 
admitted  to  plead,  was  afterwards  obtained. 

The  Master  had  refused  to  allow  the  lessor  of  the 
]^1amdffthe  costs  of  going  down  to  take  possession, 
on  the  ground  that  possession  was  not  actually 
deliTered:— Held,  that  those  costs  constituted 
damages,  recoverable  by  such  action.  Mat&n  v. 
Faynter,  10  Law  J.  Rep.  (n.s.)  Q.B.  299 ;  1  O.  &  D. 
38l. 
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Akrest. 

Abstosments. 

Average. 

Award. 

Bill  of  Lading. 

(F)  Bottomry. 

(G)  Capture. 
H)  Charter-partt. 

Coin,  Declaration  of  Value  op. 

Collision. 

Costs. 

Damage. 

Demurrage. 

Desertion. 
^O)  Freight  AND  Preighter. 
(I*)  Harbourmaster. 
(Q)  Illegal  Voyage. 
(R)  Insubordination. 
(  S )  Interrogatories. 
<T)  Jurisdiction  op  Court  ot  ADMiRAttY. 
(U)  Lloyd's  Shipping  List. 
(V)  Master. 
(W)  Navigation. 
(IC)  Necessaries. 
(YV  Owner. 

( 2 )  Pilot  and  Pilot  Act. 
(AA)  Register. 


(BB)  Repairs. 

•  '  ( CC  >  \RbVoli».    '    '  '^'    .  »)ju.  .  ! 

(Tyxyy  sale.  •     '■*  ""  -"  •"^"  -'"^  ■ '  ^^*'* 

'(  BE  )  tJNTSfeAl^OllTHlNfcte. ■   "       ''       -        '■  " 

•  (PF)  Wages,:  ■     ,.  ^       ■  '       r      - 
(OO)  Wreck.          ' 


Shipf .  clearing  out  from  any  port  in  BritUU 
^Ofth  Aoaei:)ca,:(vr  in  Um  S^ei^ent  of  Hpnduraf, 
I^Fevent9d,XF9n^  l<jading  *ny  part  pt  t^eir,  cargo  of 
timber  \^gon  dfif  k  .b>\  ^  Vi^t-  '^^  17  ^  20  ;LaW/ J.  Statr 
87,-  .......        .... 

Tba  vcarriagaof  ipasaeiiger;!  ia  merchant  vessels 
fcgHUM  by  $  &  6  Vict,  Q,  .1Q7  (  20  Il^aw  J.  Sta^ 
410.    , 

The  lawA  xeUting  to  iqefQhant  seamen,  and  for 
kafpi^g  a  regiMej;  of  stamen,  amended  and  conso- 
lidated by  7  &  »  Vict  fi,\\%\  22  Law  J,  Stat.  34t5p 

Ships  carrying :.paA8e^g«:ra  to  North  America 
exempted  from  Uie.qhUgatioa  of  having  on  board  a 
physioiao,  aucgeon,  or  apothecary,  hy  8  Vict,  c  14; 
a;^  Lav  J.  Stftt.  27,  in  part  repeaUug  .7^8  Vict. 
0.112. 

The£  Yict^c  l-jb,  amended  and  mad^ perpetual  by 

A  &  9  Vict  e,  45i  2$  l^yj  J.  Stat  218. 

Provisions  made  for  the  encouragement  of  British 
shipping  and  navigation  by  8  &  9  Vict  p.  88 ; 
^  Law  h  Stat.  342. 

The  tegistering  of  British  vessels  required  and 
provided  (or  by  8  &  d  Viot  c  89  f  23  Law  J,  Sitat 
545,  ^      ^ 

XJm  protection  of  seamen  entering  on  board 
merchant  ships'  providied  for  by  8  ^  9  Vict,  c,  116 ; 
23  L«w  J.  3UL  467, 

^'  (A)  AuUMf, 
Motion,  under  sUt  3  &  4  Vict,  to  Arrest  a  Ndva 
Scotia  vessel,  the  vessel  having  been  built  and  re- 
gistered at  Kew  Bninswiclt.  Mbtiort  rejected,  such 
vessel  not  being  a  foreign  set-going  vessel,  within 
the  provisions  of  thb  6lh  8fecti6n  of  the  aCt  The 
Oeem  Queen,  1  Robert  457. 

(B)  Amiqi^hent. 

'     Boggs,  Taylor,  &  Co.*  of  LoAdoii,  the  moHgigiees 

*  in  possession  of  a  hhip  cc^ifgMd  to  Bmoe,  Shand, 
&  Co.,  of  Calcutta,  sobseq-ttetttly  ntortgsged  the 
vessel  and  her  freiglrt  to  an  assoranoe  oompany  in 
London,  as  security  fchr  a  loan  of  5,000i  Prior  to 
the  departure  of  the  *fti|>  fVoM  Calcutta,  advances 
were  made,  and  a  bdttotttry  bond  MDMuted  in  favoar 
of  Bruce,  Shand,  &r  Co.,  the  oonsig^es. 

Bond  opposed,  upon  three  grounds, — first,  that  it 
was  not  originally  a  bottomry  transaction  ?  secondly, 
that  the  advances  were  mad«  fc*  the  nayment  of 
debts  previously  incurred  by  the  vessel  j  thirdly, 
that  Shand  h^g  a  partt^er  in  tlie  hoose  fai  London, 
and  also  in  Calcutta,  Waft  agaUist  the  general  in- 

'  t^grity  of  the  traiJtaftlSon.  Bdnd  prctMrnneed  for, 
with  costs.    TV  ArieOne,  1  Robert*  411. 

B,  beingpossessedofoite-half  of  »  vessel  engaged 
in  the  South  Sea  whUle^flAiery,  eEeottted  to  H  a  bill 
of  sale  theretyf,  and  of  one-half  of  tiie  raasta,  sails, 

'  tscfcle,  btiats,  oars,  and  sffppnrtemmMtf  belonging  to 

the  vessel,  in  consideration  of  asvm  of  money,  Ae 

•payment  of  which  Wafs  secured  by  eertain  bills  of 

exchange,  accepted  liy  H  in  ftive^r  of  B,  and  fbr 

B's  accommodation:— -Meld,  that  a  cafgo^.  oil 
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acquired  after  the  date  of  the  hill  of  sale,  did  not 
paa«  to  H  under  the  same.  I^angicm  t.  HorioHy  1 1 
Law  J.  Rep.  (n.b.)  Ch.  283 ;  5  Bea.  9. 

An  assicfiiment  of  a  fatnre  cargo  is  good  in  equity. 

A,  by  deed,  assigned  a  ship  (then  at  sea,  and 
engaged  in  the  South  Sea  Fishery)  and  *'  her  future 
cargo,"  to  L  &  Co.,  by  way  of  mortgage.  A  and  L 
6t  Co.  both  forwarded  to  the  captain  notice  of  the 
astigBmenL  On  the  arriral  of  the  ship  in  Londoui 
the  captun,  by  the  direction  of  M,  the  managing 
clerk  of  A  (who  was  then  abroad),  delivered  up  the 
•hip  and  cargo  to  L  &  Ca,  who  put  their  agent  on 
Wurd.  Two  days  after,  the  shenSf  seized  the  ship 
under  %  f,  fa.  On  bill  by  L  &  Co.,~HeId,  that 
they,  having  got  an  assignment  of  the  ftitnre  cargo, 
whioh  would  be  good  in  equity  against  A,  and 
having  perfected  their  legal  title  by  taking  posses- 
sion lawfiiYly,  were  entitled  to  hold  the  same  against 
the  judgment  creditor. 

A  chronometer  on  board  of  a  ship  engaged  in  the 
South  Sea  fishery^  passes  under  an  assigpiment  of 
**  all  the  appendages  and  appurtenances  of  the  ship.*' 
Langtom  t.  Her  ion,  11  Law  J.  Rep.  (n.s.)  Ch.  299  ; 
1  Hai«,  5i9, 

Parties  who  had  advanced  money  on  the  security 
of  a  ship,  which  was  transl^rred  to  them  upon 
troRts  for  sale,  which  were  not  disclosed  on  the 
registry,  were  held  to  have  become  owners  of  such 
ship,  by  assuming  the  controul  over  it  upon  the 
bankruptcy  of  the  transferors.  Ex  parte  Howden  re 
Litherland,  U  Law  J.  Rep.  (n.s.)  Bankr.  19;  2  M.D. 
ft  D.  £74. 

A  mortgage  of  a  ship  is  good  as  between  the 
mortgagor  and  mortgagee,  although  the  particulars 
of  the  mortgage  are  not  indorsed  on  the  certlfioate 
of  registry,  as  reqvirwl  by  8  &  4  Will  4.  c.  5A« 
Lieter  v.  Poyn,  11  Sim.  846. 

The  mortgagee  of  a  ship  by  bill  of  sale,  who  has 
omitted  to  precure  an  indorsement  thereof  on  the 
certificate  of  registry  within  thirty  days  after  the 
retnm  of  the  ship  to  port,  as  required  by  the  Registry 
Act-^the  registered  owner  having  after  that  time 
become  bankrupt — has  no  equity,  distinct  from  his 
legal  rights,  to  restrain  the  sale  of  the  ship  by  the 
assignees ;  the  title  to  the  ship,  after  the  bankruptcy, 
depMiding  upon  the  appfieadon  of  the  rale  of  law 
with  regard  to  the  order  and  disposition.  CampheU 
V.  'Hwrnpeen,  2  Hsire,  140. 

<C)  AVXRAOB. 

It  is  no  sufficient  answer  to  an  action  on  a  policy 
of  insurance  on  a  vessel,  in  respect  of  general  average, 
that  the  g^ds  thtnwn  o^verboatd,  were  plaeed  on 
the  deck  of  the  vessel.  MihMrd  v.  Hikbert,  1 1  Law 
J.  Rep.  <if.8.)  Q.B.  187;  2  O.  &  D.  142. 

(D)   AWAXD. 

In  appeals  ft-Mn  megirtrates'  awards,  the  pro* 
eeedings  in  the  Court  of  Admiralty  may  be  com- 
menced by  act  on  petition  and  affidavits. 

A  special  applkation  to  the  Court  for  the  liberty 
of  so  pTOeeedlAg  it  not  required :  but  parties  will 
be  liable  to  the  costs  if  ftmher  evidence  shall  be 
introduced  without  sufficient  cause.  The  Thomae 
treod,  1  Robett*  18« 

(S)  Biu.  ov  I«aoi]r». 
A  bill  of  lading  is  not  negotiable  in  the  sam« 


manner  as  a  bttf  of  ekchaBge ;  its  elfeet  being  U 
transfer  the  right  of  property  in  the  goods,  bat  aet 
the  contract  itself.  Thompnn  v.  Darning,  14  Lav 
J.  Rep.  (n.s.)  Exch.  820;  14  M.  &  W.  403. 

(F)  Bottomry. 

Held,  under  the  cireumetanoea,  that  a  bill  of  uk 
of  a  ship  ineffectual  to  pass  the  property  oonld  not 
be  treated  as  in  the  nature  of  a  botlomrr  boad, 
inasmuch  as  none  of  the  paitiea  had  intended  that 
it  should  so  operate.  Eiigwajf  y.  Roberts,  4  Hire, 
106. 

A  bottomnr  bond,  granted  by  the  master  ef  a 
British  vessel  to  a  merchant  of  Philadelphia,  wbs 
had  consented  to  act  as  mercantile  agent  for  tiie 
ship  and  cargo  during  the  progieea  of  repaiis  in  the 
port  of  Philadelphia,  upheld. 

The  fact  of  a  lien  on  the  ship  existiBg  by  the  law 
of  the  country  in  which  the  bond  is  given.  Is  aa  im- 
portant ingredient,  and  furnishes  a  presumption  ia 
favour  of  bottomry,  and  agidnst  personal  crediL 
The  VibUia,  1  Robert  1. 

Small  advances,  originally  made  without  aaj 
express  stipulation  for  a  bond,  but  followed  by  a  bond 
of  bottomry,  may  be  included  in  the  bond.     Ibid.  8. 

It  is  not  inottmbent  upon  a  foreign  merchant 
advancing  money  upon  bottomry  for  the  repairs  ef 
a  vessel  to  calculate  Che  expediency  of  such  repsin. 
Ibid.  10. 

Where  the  legal  owners  of  an  overdue  bond  of 
bottomry  are  resident  abroad,  and  have  no  agent  ia 
this  country,  interest  upon  such  bond  will  not  be 
decreed  prior  to  the  arrival  of  a  power  of  attoroej 
authorizing  the  receipt  of  the  principal.  The  St» 
Brunswick,  I  Robert.  28. 

A  bottomry  bond,  granted  by  the  maater  of  a 
British  vessel  in  a  part  of  this  country,  upheld. 

The  authority  of  the  Court  to  take  cognixanoe  of 
such  bonds,  does  not  depend  upon  the  locality  of 
the  owner's  residence,  but  upon  the  neoeaaty  of  the 
case.     The  Trident,  1  Robert  29. 

Advances  made  to  the  master  for  the  repaiia  sad 
service  of  a  British  ship,  in  the  port  of  Cowes,  the 
owners  being  resident  at  Newcastle,  cannot  be  made 
the  subject  of  a  bottomry  transaction.  An  alleged 
bond  of  bottomry,  given  at  Rotterdam,  pronouniced 
against,  upon  the  ground  that  the  advances  wexe 
made  for  the  repayment  of  debts  incurred  by  the 
ship  in  a  former  voyage,  and  alao  that  anch  ad- 
vances were  not  necessary  for  the  imooediate  exi- 
gencies of  the  ship.     The  LeekhL,  2  Robert  34. 

Bonds  of  bottomry  must  he  construed  by  the 
tenor  of  their  contents  alone.  The  Emamdpaiim, 
1  Robert  124. 

A  bond  of  bottomry  is  not  invalidated  by  the  cir- 
cumstance of  its  being  given  as  a  security  for  bills 
of  exchange  drawn  upon  the  owner.  XTie  Emimru 
potion,  1  Robert.  129. 

It  is  not  necessary  for  ^e  validity  of  a  bond  of 
bottomry  that  it  should  carry  maritime  interest 

The  fact,  however,  that  only  an  ordinary  rate  of 
interest  is  demanded,  is  a  material  circumstance  ia 
considering  the  character  of  the  instrument  onder 
litigation.    The  Emandpaium,  1  Robert  130. 

A  bond  of  bottomry  sought  to  be  eufumed  prior 
to  ihd  arrival  of  the  ship  at  her  port  of  d^rinatiea, 
upon  the  ground, — l«t,  that    the    advances  for 
which  the  bond  was  given  had  been  obtained  from 
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the  boi^dholdw  by  the  fraudulent  mUrepresenUtiony 
of  the  master ; — 2Dd,  that  the  payment  of  the  bond 
had  become  due  by  unnecessary  delay  and  deviation 
in  the  progress  of  the  voyage.  Claim  of  the  bond- 
holder  dismissed  with  costs.  The  Armadillo,  1 
Robert  251. 

Costs  of  reference  of  disputed  items  in  a  bond  of 
bottomry,  decreed  against  the  bondholder,  a  reduc> 
tion  of  nearly  one-fourth  of  the  original  demand 
being  made  by  the  registrar  and  merchants.  Th$ 
Eii%9, 1  Robert  828. 

A  bottomry  bond,  executed  by  the  master  whilst 
nnder  arrest,  at  the  suit  of  the  bondholder,  upheld. 

In  order  to  render  a  bond  so  executed  invalid* 
it  must  be  shewn  that  the  whole  of  the  transaction 
was  coropulsorily  forced  upon  the  master.  Costa 
refused  to  the  bondholder.  The  Heart  of  Oak,  I 
Robert  204. 

Quote — How  far  a  bottomry  bond,  given  in  port, 
prior  to  the  commencement  of  a  vovage,  is  recoverable 
by  proceedings  in  the  Court  of  Admiralty.  The 
Jenny,  2  Robert  5. 

A  party  cannot  lend  money  upon  bottomry  of  a 
vessel,  if,  at  the  time,  he  is  indebted  to  the  owners^ 
in  respect  of  the  vessel.     Hie  Hebe,  2  Robert  146. 

(G)   CAPTtTBB. 

In  cases  of  joint  capture  of  slave  vessels,  the 
claim  of  the  joint  captors  must,  subject  to  the  ex* 
eeptions  which  peculiar  circumstances  may  suggest, 
be  governed  by  the  principles  adopted  with  respect 
to  cases  of  joint  capture  in  the  Prize  Court  of  Ad- 
miralty. Log  of  the  vessel  claiming  as  joint  captor 
not  admisaible  as  evidence. 

In  order  to  sustain  the  claim  of  the  vessel  assert* 
iDg  an  interest  in  the  joint  capture,  it  must  be 
pleaded,  1st  That  there  was  an  association  and  co- 
operation with  the  capturing  vessel.  2ndly.  That 
the  vessel  claiming  was  seen  by  the  captured  slaver 
at  the  time  the  capture  was  emcted.  An  allegation, 
defective  in  these  particulars,  directed  to  be  re- 
formed.    The  Soeiedade  Feliz,  1  Robert  303. 

Application  for  head  money  for  the  capture  and 
destruction  of  one  hundred  pirates,  fifty- two  of 
whom  had  been  actually  killed  or  ta}cen  by  the  par- 
ties roalung  the  application,  the  remaining  forty- 
eight  being  anpposed  to  have  been  murdered  by  the 
mhabitants  of  the  coast,  after  they  had  made  their 
escape  in  the  first  instance  by  swimming  ashore. 
201  a  man  awarded  for  the  fifty- two;  motion  re- 
jected as  to  the  others. 

Semble — ^The  words  ''taken  or  killed"  of  the  act 
6  Geo.  4.  c.  49.  imply  that  the  capture  or  destruc- 
tion should  be  eflTected  by  the  parties  applying  for 
the  bounty.   Vessel  (name  unknoum),  1  Robert  461. 

Cases  of  claims  to  joint  capture  of  slave  vessels 
are  to  be  governed  by  the  principles  established  in 
the  prize  Court  of  Admiralty  wStn  respect  to  claims 
to  joint  capture  in  time  of  war ;  subject,  however, 
to  such  exceptions  as  the  distinction  between  the 
respective  cases  may  create;  {exempli  gratia)  where, 
in  the  former  instance,  a  claim  to  joint  capture  is 
supported  solely  by  the  evidence  of  releasing  wit- 
nesses. 

Principles  as  to  what  wiQ  constitute  association 
between  ships  of  war. 

An  ottief  was  given  by  a  superior  to  an  inferior 
•fllcerj'by  wMch  the  latter  was  prevented  joining' 
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with  his  vessel  in  the  cliace  of  a  slave  ship,  which 
was  afterwards  captured  by  the  vessel  of  the  former : 
— Held,  that  a  claim  to  joint  capture  was  sustain* 
able.     The  Soeiedade  FeUst,  2  Robert  15d. 

(H)  Charter-Party. 

By  the  terms  of  a  charter-party,  it  was  agreed 
that  the  ship  sliould  load  from  the  factors  of  th# 
dcfendantSy  at  Calcutta,  a  full  and  oomplete  cai^o 
of  the  usual  Bast  India  produce,  "one-half  of  whiS^ 
is  to  be  weight,"  and  if  any  linie«d«  the  famejMit 
to  exceed  IQO  tixos,  or  if  any  {)84dy,  the  sftmt  fi«l^ 
to  exceed  200  tons^  it  being,  h«vev«r,  underttciod 
that  the  quantity  of  linseed  a«id  paddy  togethsr  is 
not  to  exceed  2i^0  toos^  freight  to  be  At  and  aftsr 
the  rate  of  five  guineas  per  ton^  deKvared«f  padd» 
and  tiaseed,  if  any,  to  he  20ewt  to  tthet^n  as  uamJ» 
and  all  other  articles  to  be  computed  acc/pi^iiig  t» 
the  East  India  Company's  scale  of  tonnage.  As  ts 
that  scale,  the  principal  disjtinctions  were  ia.  gopids 
charged  by  ''weight,"  and  goods  chaj:god  l>Jp"m0»* 
aurement'^  At  the  trial,  the  learned  Judge  p«t  to 
the  jurv  the  meajuQg  ff  the  word  "woigUt,"  who. 
found  that  it  was  not  used  in  the  sense  of  V heavy/*! 
as  opposed  to  "light"  goods,  but  in  ths  seDs»  of 
goods  to  be  charged  by  the  ton  "  weight,"  in  con- 
tradistinction to  good]s  to  he  charged  by  the  ton 
"  measurement"  Upon  their  finding,  the  learned 
Judge  ruled»  that  the  words  **  one-half  of  which  is 
to  be  weight,"  were  to  he  considered  as  restrictive 
to  that  quantity,  and  that  the  remsinder  were  to  he 
goods  charged  by  "  measurement" : — Held,  that 
the  correctness  of  this  ruling  by  tho  leaxsed  Judge 
was  sufficiently  doubtful  to  induce  the  Court  to 
send  the  case  to  a  new  trial,  in  order,  that  if-neces^* 
sary,  upon  a  similar  direction,  the  parties  nught 
take  the  opinion  of  a  court  of  error.  Jii4gv>ay  v. 
Eufbank,  10  Law  J.  Rep.  (n.s.)  Q.B.  109. 

Action  for  demurrage  ou  a  charter-party.  Tho 
contract  was  for  eighty- five  running,  or  lay  da^yi> 
for  the  loading  and  discharge  of  us  caigo,  and 
fourteen  days  on  demurrage:  breaches,  non-pay- 
ment of  demurrage  for  the  fourteen  days,  and  that 
the  defendants  detained  the  vessel  in  unloading  (or 
eight  further  days.  Second  plea»  that  the  deien- 
dimts  did  not  keep  or  detain*  in  aanner  and  form, 
&c.  Third,  that,  at  the  time  when  the  vessel  was 
unloading,  the  plaintiffs  wrong^fuUy  stopped  the 
unloading.  It  appeared  that  tbe  unloading  was 
stopped,  by  the  influcDBeof  tlfe  plaintifis,  for  thirteen 
daya :  deducting  these,  the  whole  number  of  work- 
ing days  occupied  in  loading  and  unloadingamounted 
to  ninety ;  including  them,  to  one  hundred  and 
three: — ^Held,  that,  on  the  second  plea,  it  was  a 
question  for  the  jury  whether  the  defendants  were 
not  discharged  of  their  liability  by  the  interference 
of  the  plaintiffs. 

Held,  also,  that  the  third  plea  was  bad  .wm  oh- 
stanie  veredicto,  as  too  general.  Beneon  v.  Blunt, 
10  Law  J.  Rep.  (n.8.)  aB.  333 ;  1  aB.  870 ;  1  G. 
&D.  440. 

By  charter-party  it  was  agreed  between  the  owner 
of  the  vessel  and  the  freighter,  that  the  ship  should, 
having  liberty  to  load  a  cargo  of  coals  .out,  p'0<^ed 
to  Trieste,  and  there  load  a  fuH  aij^  complete  car^o 
of  wheat,  or  other  merchandise  :  that  the  said 
vessel,  being  so  dmAtdi  fllK>iiki 'fitted  to  a  safe 
port  in  t|ks  Ujuted^IUn^on),  and  dcli^rerhier  taigt^: 
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that  the  cargo  should  he  sent  alongside  and  delivered 
at  the  expense  of  the  freighters ;  that  the  freight 
should  be  paid  in  a  certain  stipulated  manner ;  and 
that  forty  running  days  should  be  allowed  thfe 
freighter  for  loading  and  unloading.  Then  followed 
a  clause,  **  The  vessel  to  sail  from  England  on  or 
before  the  4th  of  February  next,"  and  the  charter- 
party  then  proceeded,  that  the  vessel  should  be 
addressed  to  the  charterer's  agents,  that  the  cash 
advanced  should  be  free  of  interest,  &c.  The 
vessel  not  having  sailed  by  the  4th  of  Februair,  the 
freighter  altogether  repudiated  his  contract : — Held, 
that  he  was  justified  in  so  doing ;  for  that,  looking 
at  the  variation  in  the  language  of  the  clauses  of 
the  charter-party,  and  to  the  object  for  which  the 
▼essel  was  chartered,  the  sailing  on  or  before  the 
4th  of  February  was  a  condition  precedent  to  his 
liability  for  freight,  and  not  an  agreement  merely, 
upon  the  breach  of  which  he  might  sue  for 
damages.  Glaholm  v.  Hayt,  10  Law  J.  Rep.  (v.s.) 
C.P.  98 ;  2  M.  &  G.  267. 

The  charterer  of  a  ship  stipulated  in  the  charter- 
party,  that,  on  the  ship's  arrival  at  a  certain  port, 
he  would  furnish  the  master  with  cash  for  the 
necessary  expenses  of  the  ship,  to  be  repaid  by 
bills  drawn  by  the  master  on  the  defendant,  the 
owner.  On  the  ship's  arrival  at  the  port,  he  paid 
the  demands  of  certain  residents,  for  necessaries 
supplied  to  the  ship,  and  supplied  goods  to  the 
ship,  but  did  not  advance  any  cash.  There  was  no 
proof  of  any  bill  having  been  drawn  by  the  master 
for  the  amount: — Held,  that  the  charterer  might 
recover  for  the  goods  furnished,  and  the  money 
paid,  in  an  action  for  goods  sold  and  money  paid. 
West  V.  Wrightf  10  Law  J.  Rep.  (n.s.)  Exch.  329 ; 
7M.  &W.  896. 

In  construing  a  charter-party,  with  the  view  of 
ascertaining  whether  the  owner  had  relinquished 
possession  of  the  ship  to  the  charterer,  or  whether 
he  has  retained  a  right  of  lien  upon  the  cargo,  for 
the  payment  of  the  freight  agreed  on,  the  Couit 
will  not  rely  implicitly  upon  particular  expressions 
of  demise,  or  otherwise,  but  will  collect  the  intention 
of  the  parties  from  the  whole  scope  of  the  instrument. 

By  charter-party,  the  owner  agreed  to  let,  and 
the  charterer  to  hire,  a  ressel  for  six  months. 
The  owner  gave  the  charterer  the  power  of  appoint- 
ing his  own  master,  and  required  him  to  be  respon- 
sible for  his  conduct  The  charterer  appointed  a 
master  accordingly.  The  freight  on  the  goods  was 
to  be  paid,  according  to  the  bills  of  lading,  to  the 
said  master,  without  any  stipulation  that  it  should 
be  applied  in  payment  of  the  price  of  the  hire  of  the 
vesseL  The  charterer  agreed  to  pay  at  the  rate  of 
22«.  per  ton  per  month,  for  so  long  as  she  should 
be  employed  by  him,  such  payments  to  be  made 
from  month  to  month,  leaving  one  month's  pay  in 
abeyance,  and  the  balance  in  cash  on  her  final  dis- 
charge:— Held,  that  possession  was  given  up  by 
the  owner  to  the  charterer ;  that  the  master  was  in 
possession  of  the  cargo,  as  the  agent  of  the  charterer; 
and  that  no  lien  upon  the  cargo  was  intended  to  be 
reserved  to  the  owner. 

In  an  action  upon  this  charter-party,  by  the 
assignees  of  the  charterer,  who  had  become  bank- 
rupt, against  the  owner,  for  refusing  to  permit  the 
master  to  deliver  the  cargo,  the  defendant  pleaded 
that   the   bankrupt,  before   his  bankruptcy,  had 


agreed  with  one  C,  the  agent  of  tHe  defSndant,  t» 
deliver  to  him  the  bills  of  ladrtig  of  the  hottie#ul 
bargo,  and  that  C  ahould  receive  the  proce«A 
thereof  for  die  pnarpose  of^ayxng  the  freight  dsett 
the  defendant  oxi  the  charter-partf : — Ue\A,9i^ 
such  goods  as  were  on  board  the  vessel  at  the  thfe 
of  this  agreement,  or  such  as  were  spedflcaBy  set 
apart  as  the  homeward  cargo,  that  ihia  was  an  eqtd^ 
table  assignment  to  C,  though  no  bill  of  la£]^  util 
ever  handed  over  to  him.    But — 

Held,  also,  that  as  C  never  had  either  conttroco 
tive  or  actual  possession  of  the  goods  tiR  albr  tiie 
bankruptcy  of  the  charterer,  who  remained,  thnnigk 
his  master  of  the  vessel,  the  reputed  owner  of  them, 
they  passed  to  the  plaintififs,  as  assignees,  under 
the  72nd  section  of  die  Bankrupt  Act.  BekJurr. 
Capper,  U  Law  J.  Rep.  (n. 8.)  C.P.  274;  4M.&0. 
002. 

Assumpsit  against  ship-owner  b7  a  freighter,  ihr 
not  delivering  cargo  at  Canton,  a  foreign  poii,  ts 
the  consignees,  British  subjects,  pursuant  to  chaner- 
party,  which  contained  no  "  exception  of  restraiiit 
of  princes."  Plea,  that  after  the  ship,  with  the 
goods  on  board,  had  arrived  near  to  tiie  port  of 
Canton,  certain  persons  then  there,  being  omrefs  of 
the  Queen  duly  authorized  in  that  behalf,  and  then 
exercising  the  powers  of  Her  Majesty's  goTcmnteiit; 
prohibited  and  prevented  the  ship  ^om  proceeding 
to  Canton,  and  still  do  prevetit  the  defendants  froei 
delivering  the  goods  at  Canton.  On  special  <tp- 
murrer, — Held,  that  the  plea  was  bad,  as  not  View- 
ing any  sufficient  authority  rested  in  the  offieeii 
mentioned  therein,  ^vtmsr.  Ilutton,  12  Law  J.  Repi 
(n.8.)  C.P.  17  J  5  Sc,(N.8.)670;  2  DowL  P.O.  (k.i) 
600. 

By  the  terms  of  a  charter-party,  a  vessel  in.%  to 
proceed  with  her  cargo  to  London,  or  so  near  thereto 
as  she  might  safely  get,  and  deliver  the  same ;  and 
five  working  days  were  to  be  allowed,  with  demur- 
rage at  21.  per  day,  beyond  that  time.  She  arrired 
at  Gravesend  on  the  9th,  and  was  entered  in  At 
meter's  list  (as  sold)  on  the  10th.  In  consequeoee 
of  being  entered  for  a  meter,  she  was  detained  by 
the  harbour  master  until  the  20tb,  when  in  her  tort 
she  proceeded  to  the  pool,  to  dischai^ge  her  e»^ 
It  appeared  that  she  was  a  Tessel  of  small  drangbt, 
and  that  it  was  occasionally  the  practice  not  to  ester 
such  vessels  for  meters,  and  that  had  she  not  heo 
so  entered,  she  would  not  have  been  detained  St 
Gravesend.  She  delivered  her  cargo  in  five  days: 
-—Held,  that  she  did  not  arrive  at  her  place  of  ds- 
livery  until  the  20th ;  and  consequenuy  that  tbe 
owner  was  not  entitled  to  demurrage.  E>lf  v.  An- 
dersMf  12  Law  J.  Rep.  (i^.s.)  Exch.  101 ;  10  )L  ft 
W.  408. 

Upon  a  charter-party  made  in  London  fbr  a  vsf- 
age  from  London  to  Honduras,  and  hack  to  mwi 
port  in  the  United  Elingdom,  which  allowed  twaity* 
five  running  days  for  every  100  tons  of  mahcfsny 
for  loading  at  Honduras,  and  fiileen  dm  for  fit- 
charging  at  the  destined  port  in  the  United  Kia|*- 
dom :— Held,  that  in  the  absence  of  any  cnstsn, 
Sundays  were  to  be  computed  in  the  calcnlation  of 
the  lay  days  at  the  port  of  discharge. 

The  ship  arrived  in  the  Humber,  and  was  re- 
ported on  the  1st  of  February,  and  entered  the  dock 
on  the  2nd  ;  but  in  consequence  of  the  full  state  of 
the  docks,  did  not  get  to  her  berth  till  the  4lh,  the 
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^ock-u»ster  refiuing  to  Uke  her  out  of  her  turn : — 
fliidr  tbftt  the  lay  days  were  to  be  calculated  from 
the  period  of  her  arrival  in  the  dock*  Brown  t* 
Jokfuom,  11  Law  J.  Rep.  (n.b.)  Exch.  373 ;  10  M.  & 
W-  33L 

"Where  by  the  terms  of  a  Charter-party  of  a  vessel 
hound  for  M»  it  was  agreed  that  the  vessel  should, 
lifter  deliveriog  her  outward  cargo,  with  all  con- 
venient speed  proceed  to  such  one  of  certain  speci- 
M  ports  aa  should  be  ordered  at  M,  and  there 
load  from  the  iactoia  of  the  charterer  a  fiiU  and 
complete  cargo,  &c^  and  therewith  proceed  to  the 
United  Kingdom: — Held,  that  it  was  incumbent 
on  the  charterer  to  give  orders  as  to  the  sailing  of 
the  vessel  within  a  reasonable  time  after  her  amval 
^  M,  i^nd  that  he  was  liable  to  an  action  for  delay* 
ing  to  do  so,  though  it  did  not  appear  from  the 
declaration  that  the  vessel  had  ^scharged  her 
outward  cargo.  WooUey  v.  Reddelien,  12  Law  J, 
jlep.  (K.S.)  C.P.  152 ;  5  M.  &  G.  316. 

IndebUatiu  tununpsit  for  freight  for  the  carriage 
of  gooda  in  the  plaintiff's  ressel,  at  the  defendant's 
request,  and  for  work  and  labour,  &c.  The  plain- 
ti£b»  who  were  ship-owners,  by  a  charter-party, 
made  with  G  B  &  Co.,  agreed  that  their  ship  should 
proceed  to  I,  and  there  load  a  cargo  of  wool  from 
the  factors  of  the  charterers,  and  thence  proceed  to 
London,  on  being  paid  freight  at  a  certain  rate  on 
Ui^oading  and  delivery.  The  goods  having  been 
^^ceived  on  board,  the  bills  of  lading  were  forwarded 
tp  G  B  &  Co.,  and  stated,  that  they  had  been  ship* 
ped  to  ''Messrs.  G  B  &  Co.,  or  to  their  assigns,  he 
or  they  paying  freight  for  the  said  goods,  as  per 
charter-party."  G  B  &  Co.  sold  the  wool  in  ques- 
tion to  the  defendant,  under  a  written  agreement, 
whereby  the  latter  stipulated  to  perform  and  fulfil 
4X1  charter-parties  and  agreements  for  freight  for 
the  wool  theretofore  made  or  to  be  made  by  the 
sellers;  that  the  sellers  should  hand  the  bills  of 
lading  over  to  the  buyer,  properly  assigned,  and 
that  the  wool  should  vest  absolutely  in  the  buyer 
from  the  day  of  the  agreement  The  hills  of  lading 
were  indorsed  and  £liyered  by  G  B  &  Co.  to  the 
defendant  The  defendant  paid  G  B  &  Co.  for  the 
wool  before  its  arrival  in.  this  country,  but  after- 
jRTards,  discovering  it  to  be  of  inferior  quality,  re- 
fused to  receive  it  as  the  wool  contracted  to  be 
sold  to  him : — Held  (in  error),  on  a  special  verdict 
finding  the  above  facts,  first,  that  there  was  no 
contract  implied  by  law  for  the  defendant  to  pay 
freight  to  the  plaintiffs,  the  ship-owners.  Secondly, 
that  the  r»le  would  have  been  tne  same,  even  if  the 
gooda  had  been  received  by  the  indorsee  of  a  hill  of 
Isding,  specifying,  without  reference  to  the  charter- 
party,  that  the  goods  were  to  be  delivered  by  the 
8hip^>wner  to  the  consignee  or  his  assigns,  he  or 
they  paying  a  certain  sum  (og  freight  Thirdly, 
that  the  special  verdict  was  not  defective  on  the 
ground  of  ambiguity  in  the  finding,  and  thereibre 
A\9X  ^here  ought  not  to  he  a  venire  de  naoo, 

Smble — That  a  jury  would  not  be  warranted*  on 
the  facts  of  the  case^  in  finding  that  there  was  a 
contract  by  the  defendant  to  pay  any  freight 

Held,  lastly,  that  Uic  .Court  could  draw  no  ipfcr- 
jenoe  that  the  contract  was  made  by  the  plaintiffs 
and  defendant  for  payment  of  freight,  in  considcr- 
^ion  of  the  delivery  of  the  goods  comprised  in  the 
hiU  of  lading,  and  that  such  a  contract,  if  found  by 


the  juryt  would  not  support  the  declaration,  there 
being  no  count  in  special  assumpsit,  or  at  least  in 
indehit<Uu$  asmmpnt  for  the  freight  of  goods  delivered 
to  the  defendant  at  his  request.  Sanders  w,  Vanzeller, 
12  Law  J.  fi^p.  (K.a.)  £xch.  497 ;  4  Q.B.  260. 

Assumpsit  on  a  charter-party,  not  under  seal, 
varied  by  a  subsequent  agreement    The  declaration 
stated,  uiat  by  a  charter-party  made  between  cer- 
tain persons  trading  under  the  firm  of  G  L  J  and 
Sons,ou  behalf  of  the  owners  (not  stating  the  plain- 
tiffs to  be  the  owners)  of  a  certain  ship,  then  at 
Pembroke,  and  the  defendant,  described  as   the 
charterer,  it  was  mutually  agreed  that  the  ship 
should,  with  all  convenient  speed,  proceed  to  Car- 
diff|  and  there  load  a  cargo  of  iron  and  coals,  at  a 
pertain  freight,  and  deliver  the  same  at  Alexandria; 
forty  runnizig  days  to  be  allowed  the  charterer  for 
loading  at  Cardiff  and  unloading  ^t  Alexandria,  to 
commence  on  the  16th  of  December,  1843.    The 
declaration  then  stated,  that  the  charter-party  being 
so  made,  the  plaintiffi  and  defendant  mutually  pro- 
mised to  perform  it ;  that  the  ship,  with  the  consent 
of  the  plaintiffs,  and  at  the  request  of  the  defendant, 
remained  at  Pembroke,  to  receive  coals,  part  of  the 
cargo,  instead  of  being  loaded  therewith  at  Carditis 
and  that  she  there  received  coals  on  board.     It  also 
averred  that  the  defendant  did  dispense  with  and 
discbarge  the  plaintiffs  from  performing  that  part 
of  the  charter-party,  which  relates  to  the  sailing  of 
the  ship  witli  all  convenient  speed  from  Pembroke 
to  Cardi£^  up  to  and  until  the  time  of  the  com- 
pleting the  loading  of  coals  at  Pembroke,  alleging 
that  the  ship  sail^  to  Cardiff,  and  assigning,  as  a 
breach,  that  the  defendant  detained  tbe  ship  there, 
in  loading,  for  twenty  days  over  and  above  the  said 
lay  days,  and  ten  days  of  demurrage.    It  then 
stated,  that  the  ship,  being  fully  laden,  proceeded 
to  Alexandria,  assigning,  as  a  second  breach,  that 
the  defendant  detained  the  ship  in  unloading  for  a 
further  time,  viz.  thirty  days,  over  and  above  the 
said   lay  days    and    days   of  demurrage.    There 
were  two  more  breaches,  one,  the  non-payment  of 
freight  for  the  cargo,  which  the  plainti^  duly  de- 
livered at  Alexandria,  and  the  other,  the  non-pay- 
ment of  demurrage;  and  there  were    counts  for 
freight,  demurrage,  and  money  paid.    The  defen- 
dant pleaded,  amongst  other  pleas,  first,  non  as- 
sumpsit to  the  whole  declaration,  and,  secondly,  to 
so  much  as  claimed  demurrage  that  the  defendant 
did  not  consent  and  request  that  the  vessel  should 
remain  at  Pembroke,  instead  of  going  to  Cardiff; 
fourthly,  that  the  defendant  did  not  dispense  with 
or  discharge  the   plaintiffs  from  performing  that 
part  of  the  charter-party  which  related  to  the  sailing 
of  the  ship  from  Pembroke,  in  a  reasonable  time, 
until  the  time  the  ship  had  completed  the  loading 
of  coals  there ;  and  there  were  many  other  pleas, 
on  which,  or  the  replications  thereto,  issue  was 
joined.    Two  of  these  issues  were  found  for  the  de- 
fendant, viz.  those  which  applied,  not  to  the  whole 
of  the  first  count,  but  to  the  demand  for  freight 
only.    The  other  issues  were  found  for  the  plain- 
tifils;  but  on  that  plea  which  alleged  the  consent 
and  request  of  the  defendant  that  the  vessel  should 
remain  at  Pembroke,  instead  of  proceeding  to  Car- 
diff, the  jury   found  that  the  plaintiffs  requested 
and  the   defendant  consented.     General  damages 
were  assessed  for  the  plaintiffs,  and  judgment  given 
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fct  (hose  dmnages  and  costs: — Held,  on  writ  of 
error,  first,  that  the  only  niiaterial  allegation  in  the 
second  plea  was  that  of  consent,  which,  odng  fbnnd 
hy  the  jury,  the  verdict  on  that  issue  wu  for  the 
plaintifft ;  secondly ,  that  it  was  not  a  condition  pre- 
cedent to  the  claim  for  detention  and  demurrage 
that  the  vessel  should  he  at  Cardiff  on  tlte  16th  of 
December ;  and  that  if  it  was,  the  alleg^ation  in  the 
declaration  that  the  lay  days  had  begun  at  Cardiff, 
and  expired,  was  substantially  an  allegation  that 
the  ship  was  there  on  the  16th,  otherwise  the  lay 
days  would  not  have  commenced ;  thirdly,  that  the 
declaration  was  defectire,  for  not  shewing  by  dis- 
tinct averment  a  necessary  implication  that  the 
plaintiffs  were  parties  contracting  by  the  charter- 
party,  as  owners  of  the  ship,  and  that  such  delect 
could  not  be  cured  by  any  admission  in  the  pleas, 
whether  found  fbr  or  against  the  defendant.  OtU^ 
loway  ▼.  Jackson,  12  Law  J.  Rep.  (k.s.)  Exch.  502  ; 
8  M.  a?  G.  WO. 

A  declaration  Upon  a  charter-party  stated  fiiat 
6n  the  28th  of  May  1842,  it  was  agnfted  between  the 
plaintiff  (the  ship-oWuer)  and  the  defendants,  that 
the  ship  should  load  from  the  agents  of  the  defen- 
dants at  Nantes,  a  full  cargo  of  wheat,  Arc,  and 
being  so  loaded,  forthwith  proceed  to  London  and 
deliver  the  same,  on  being  paid  fVeight  at  a  certain 
rate.  Tt  then  ^ated  that  the  ship  proceeded  to 
xf  antes  on  the  16th  of  June,  and  arrived  there  on 
the  26th  of  July  1842,  and  bemg  so  arrived  was 
ready  td  load,  ^cr.  and  receivti  a  cargo;  and  then 
assigned  as  a  breach,  that  the  defendants  did  not 
within  the  running  days  nretatroned  in  the  said 
charter-party,  or  at  any  (rther  time,  load  a  t^rgo, 
but  wholly  refused,  &C.  Plea,  that  wh«n  the  char- 
ter-party  was  entered  into,  the  Vessel  Was  at  Lon- 
don, and  that  after  the  contract,  and  befons  the 
vessel  set  sail,  the  plaintiff  wrongfVilly,  and  without 
consent  of  defendants,  set  sail  upon  a  diflbrent 
voyage,  to  wit,  from  London  to  Newcastle,  and 
afterwards  arrived  at  Newcastle,  and  remained  there 
for  a  long  time,  to  wit,  twenty- three  days,  fer  other 
and  different  purposes  than  the  voyage  m  the  char* 
ter-party  mentioned,  which  sailing,  8rc.  waa  con- 
trary to  the  true  intent  and  meaning  of  the  charter* 
party,  and  a  breach  thereof  on  thb  part  of  the 
plaintiff,  by  reason  of  which  said  sailing,  frc.  and 
remaining  at  Newcastle,  the  vessel  was  prevented 
fh>m  arriving  at,  and  did  not  arrive  at  Nantes, 
"  within  a  reasonable  and  proper  time  in  that  behalf 
after  the  making  of  the  chartw-party,"  but,  on 
the  contrary,  arrived  a  long  and  unreasonable  time, 
to  wit,  thirty-eight  days,  after  the  vessel  would 
have  arrived,  according  to  the  usual  length  of 
voyage,  if  the  vessel  had  sailed  direct,  fine. : — Held, 
upon  demurrer,  that  the  plea  was  bad,  on  the 
ground,  that  the  statement  of  n6n-arriVal  **  within 
a  reasonable  and  proper  time  in  that  behalf,"  was 
too  general,  as  the  plea  did  not  disclose  any  damage 
to  the  defendants  therefrom.  Clipsham  v.  Vertue, 
18  Law  J.Ilep.(w.8.)  ft.B.  2j  6  aB.  265. 

A  declaration  on  a  charter-party  in  an  action 
by  the  charterer  against  the  ship-owner,  stated 
that  it  was  agreed  that  the  ship  should  sail  in  bal- 
last to  a  safe  port  near  Cape  Town,  and  there 
take  in  a  cargo.  The  declaration  then  stated,  that 
the  plaintiff  was  ready  and  willing  to  appoint  and 
put  on  board  a  supercargo,  with  instnictions  to  in- 


dicate, and  wlildi 
to  the  maater  of  the  ship  •  aalb  poit  wtn  Hitft 
Town,  for  the  reeeivingf  Mi  iMtrA  mieli  90^  t«t 
omitted  to  state  that  the  pliintiir  named  any  ^ofc 
port"  Breach,  that  the  defendant  wcmld  nM  tiftr 
th^  ship  to  sail  it  ballast  on  tlie  aaid  idtonded 
voyage: — Held,  oil  demvrter  to  tlM  decSaiaiiMi, 
that  the  naming  of  a  *<  aafs  port"  ^at  a  condkiMi 
precedent,  atid  Uiat  the  deelanftton  waa  bad  id  snk- 
ting  to  state  that  the  plaintiff  nained  tndi  **iife 
port"  Rae  v.  Siaeketi,  1 8  Law  J.  Rep.  («.a.)  EiA. 
216 ;  12  M.  ft  W.  724^ 

A  ehip  was  chaitend  for  a  Tofige  fnm  Lmtta 
to  Sydney,  the  charterer  to  harv«  ^be  entire  ntsaf 
the  ship,  and  to  pay  the  ship-owner  1,0OIML  in  Lm- 
don  two  months  after  the  ahip  eleamd  «t  theOaMsa- 
honse.  The  charterer  bought  eC  Ibe  plantifi 
certain  goods  to  be  ptaid  fi>r  befdve  tbe  ahip  lift 
London,  and  the  plaintiflb  ddivered  the  gaods  ta 
board,  and  took  the  mate's  reeeipt  Ibr  then.  Bsin 
the  vessel  was  ready  to  sail,  the  dtaatem  mmkmi 
to  be  Unable  to  pay  fbr  the  gpaode  (tfaongh  netltaok- 
rnpt  ttor  taking  the  beneftt  of  the  Inaelvaat  Att)^ 
and  the  plaintifib  thereapoA  fare  netieif  te  te  op- 
tain  to  redeliver  them,  and  on  his  tvtoml  ntili  ia 
arrangement  with  the  chtrtefer,  and  again  ap|M 
to  the  captdn  in  the  charterar'a  aama  flnr^te- 
deiiveiy,  effeting  te  pay  all  reasonable  ehofH. 
The  capuin  having  refused  t»  reddiveiv^^Mi 
that  the  ship-owners  had  no  lien  up«n  tke  ffooisia 
question,  but  that  the  oharfetvr  ImhI  a  ligbtas  be- 
tween himself  and  them  to  take  the  goads  antaf 
ike  ship,  at  all  evMits,  ttntil  the  atipnlalad 
had  become  due,  and  that  the  captain  wne 
liable  in  trbver. 

Quare — ^Whether,  at  the  time  of  the 
by  the  captain,  the  right  to  the  poaaeaidon  of  the 
goods  was  in  the  plaintifis  or  in  the  chaiterer. 
TUmpton  V.  SwmU,  14  Law  J,  Rep.  (vjL)  C^.  U7. 

By  a  eharter^pairty  <* fifteen  day^"  wen  tabs 
alkwed  to  the  fteighter  ef  a  riilp  "fbr 
at  her  destined  port"  The  fteighter 
ship  to  Hull  She  was  got  into  the  Hull 
the  Isl  ef  Febmary,  and  was  on  that  dm  put  ia 
the  charge  of  the  dodc  company^  officera,  bvt  frga 
the  crowded  state  of  the  docka  ahe  was  not  pat  ia 
her  berth,  and  did  not  begin  disehaiging  ifll  the 
4th :— Held,  that  tiie  fUteen  daya  were  to  becea- 
pntedf^om  the  1st 

In  such  cases  the  days  eonnt  from  tl»tiaBiflf 
the  vessel's  arriving  In  the  dock  and  beiagpniB 
the  management  of  die  dock  company'a  affieai^' 

In  reckonin|f  the  ^'Hfteen  daya^"  the  da^aattts 
be  reckoned  consecutively,  and  the  Snads^alMC 
deducted  nnlesa  there  be  a  caetam  to  that  «Ac^ 
and  in  the  abaenoe  of  any  onstom,  the  woid  "  Mg^ 
and  the  words  "  running  daya"  mean  eonsoearivt 
days. 

The  general  rule  ef  law  ia  that  <«day8"tteBAeoa- 
aecntire  days^  exeept  Sunday  ia  the  firat  or  the  bSk 
day  {  hut  in  eommerolal  caaea  it  is  aeweliuieB  elhei^ 
wise,  because  mercantile  eentnets  mn  ta  bvesn- 
strued  with  reference  to  merMOitfla  usage. 

By  a  charter-paity,  a  ahip  waa  to  pvoeeed  to 
Honduras,  and  there  load  *<  at  ane  of  the  nsaal  and 
customary  poits  er  plaoea  of  loadii^,  laoladiBgika 
rivets  Uhia  and  Dulce,"  a  eaiganf  nahegsuf  and 
l<%w6od.    The  IV^tethy  letter  ditaetodte  61^ 
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IM  to  pftooeea  «DB«iiM  in  tlie  bay  0i  Hon4iiiM, 
and  ftddreM  himMlf  to  Mr.  S,  <*  who  will  furnifth 
you  widi  » iMDoewwd  oargo  of  mahoganj  and  log- 
wood ogretoblo  to  diarter-party/'  The  ooptain 
took  the  ship  to  Belise,  where  Mr.  S.  pat  a  amall 
qiMUitity  of  logwood  on  board  and  directed  the  ship 
to  go  to  Ulna,  where  i^ot  half  a  eargo  waa  put  on 
bottd.  Mr.  8  then  aent  the  ahip  to  two  or  three 
•dier  placoi  of  loading  in  Uonduraa  at  which  the 
ostgo  waa  oonpleted : — Held,  that  it  waa  a  queetion 
fer  the  jury  wbedier  the  ahip  waa  Mnt  to  Bielise  aa 
hflv  port  of  loading ;  and  that  if  she  wa8»  the  freighter 
wia  UaUe  Mag  the  oztra  expeniea  of  her  going  to  all 
the  olhor  plaeea  for  the  reaidue  of  her  cargo;  bat 
that  if  Btlise  waa  not  to  be  conaidered  her  port  of 
loading,  Ulna  ecrtainly  was,  and  the  freighter  would 
at  all  crenta  be  liable  for  the  extra  expenae  of  her 
going  for  eargo  ta  other  plaoea  after  Ulna,  aa  by 
the  charter-party  the  freighter  waa  to  load  at  one  of 
the  usual  ponts  or  plaoea  of  loading  in  Honduras. 
Brmn  t.  JokMim,  Car.  &  M.  440. 

Where  by  the  tenne  of  a  oharter*party,  a  ship  is 
Id  proceed  to  a  certain  port,  and  there  to  load  a  full 
esigo  for  th«  agents  of  the  freightex;  but  the  freighter 
haa  no  intereot  in  the  outward  cargo,  his  agents  are 
ttlitled  to  Botiee  from  the  captain  that  the  resael  is 
nady  to  reaeiTe  her  homeward  cargo,  and  if  no 
tteh  notice  bo  giTen,  the  freighter  is  not  liable  for 
BOl  pnmding  tnoh  cargo.  Fairbridge  t.  Puce,  1 
Car.  *  IL  S17. 

An  agreement  between  the  ownera  and  the  mer- 
chants, fi>r  the  employment  of  the  ship  on  a  certain 
voyage,  nnl  in  writing,  bat  acted  npon  by  the 
portica,  ia  oqniralent  to  a  charter-party.  Lidgett 
▼.  WiOiawu,  4  Hare,  462;  14  Law  J.  Rep.  (v.a.) 
Ch.4f». 

(I)  Coin,  DeclaIution  of  Value  of. 

In  declaring  the  Talne  of  aiWer  and  other  goods 
snecified  in  26  Geo.  3.  a  86.  a.  3»  it  ia  snffioieDt,  at 
iiU  erants,  to  atata  it  in  the  coin  of  the  country 
trheve  tb«  shipment  is  made.  Qmstv*— Whether  that 
Matnte  a|»pliea  to  foreign  oontraota.  Qibbs  t.  Potter, 
11  Law  J.  IU^  (N.a.)  £xeh.  S76;  10  M.  &  W.  70. 

(J)  Collision. 

WhcTO  to  proceedings  in  the  Court  of  Admiralty 
in  a  caone  of  damage  againal  a  ressel,  the  owner 
refused  to  giro  bail,  and  elected  to  allow  the  Teasel 
Ineontlnaa  under  arvost,  but  afterwards  appeared, 
and  made  hiaaeelf  a  party  to  the  auit,  and  contaated 
his  liability  t— Held,  that,  upon  the  conatmction  of 
laetian  1.  of  the  M  Geo.  S.  e*  U9,  the  Court  of 
Admkally  waa  not  reatrictad  from  condemning 
the  owner  peraonally  in  costs,  beyond  the  amount 
•f  the  Talne  of  the  Teaaal  prooeeded  against  Ex 
pmrH  Raynt,  10  Law  J.  Rep.  (na)  aS.  SM  s  1 
a.B.M2;  1  G.  &D.  S74. 

I>Mlaration  in  enae  ibr  an  itguiy  done  to  a  ship 
of  the  pUdntifiB  on  the  high  seas,  by  her  being  rnn 
iMil  of  by  a  shvp  of  the  defendant's,  then  under  the 
enro^  direotieo,  and  management  of  oeitain  mariners, 
Mrvanto  of  the  defendant  Plea,  that  the  ship  in 
the  declaration  aeoondly  mentiooed  ran  foul  of  the 
plaintifi'  ship,  on  a  ceitain  part  of  the  high  aeas 
situate  between  tke  kingdoms  of  England  and  Prance, 
and  out  of  the  Btiliah  domittions  {  thsit  at  that  time 
the  defendant  waa  and  still  is  a  aubject  of  the  King 


of  the  French,  and  waa  a  holder  and  ptnprletor  of 
ahnrea  in,  and  acting  director  of  a  society  or  com- 
pany established  in  France  by  royal  ordinance, 
according  to  the  lawa  of  that  kingdom,  by  the  name 
oi,  &C. }  and  that  at  the  time  of  the  colliaion  the 
said  company,  then,  and  from  thence  hitherto  being 
subjects  of  the  King  of  the  French,  were  the  owners 
of  the  said  ship,  and  by  their  mariners  and  serrants 
were  then  naTigating  the  same  as  subjects  of  the 
King  of  the  French,  for  certain  objects  for  which 
the  said  company  waa  eatahliahed,  and  npon  that 
part  of  the  high  seas  before  mentioned,  and  the  said 
company  did  then  and  there  by  their  mariners  and 
serrants ,  commit  the  grierances  in  the  declaration 
mentioned ;  and  that  the  defendant  never  was  poa- 
sessed  of  or  intereated  in  the  said  ship,  otherwise 
than  as  such  holder  and  proprietor  of  snarea :  that 
by  the  law  of  France  the  defendant  was  not,  at  the 
time  of  the  committing  of  the  gricTanoea,  or  from 
thenoe  hitherto,  responsible  for  or  liable  to  be  aued 
or  impleaded  individually,  or  in  his  own  name  or 
peraon,  in  reapeot  of  the  oaoses  of  action  in  the  de- 
claration mentioned,  but  the  said  company  alone 
by  their  said  style  or  title,  or  the  maater  or  person 
in  command  of  the  ship  for  the  time  being,  was  re- 
sponsible for  and  liable  to  be  sued  and  impleaded 
for  the  aaid  cauaea  of  action;  and  that  the  defen- 
dant never  waa  master  or  in  command  of  the  said 
ship : — Held,  that  if  the  true  construction  of  this 
plea  waa,  that  by  the  law  of  France  the  defendant 
was  not  liable,  inaamuch  as  a  body  established  by 
the  French  law.  and  analogoua  to  an  English  cor- 
poration, were  tlie  proprietors  of  the  ship,  and  alone 
liable  for  the  acts  of  the  master,  it  disclosed  a  good 
defence  to  the  action;  but  that  if  the  plea  only 
meant  that  in  the  French  courta  the  mode  of  pro- 
ceeding would  be  to  sue  the  defendant  jointly  with 
the  other  shareholdera  of  the  company,  under  the 
name  of  their  association,  it  waa  bad*  it  being  no 
objection  to  a  anit  in  thia  country  that  it  wonid 
have  been  instituted  in  a  different  form  in  the 
country  where  the  cause  of  action  arose. 

As  to  the  true  construction  of  the  plea  the  Court 
were  divided  in  opinion :  Lord  Abinger,  CJB.  and 
Alderson,  B.  holding,  that  it  meant  only  that  the 
defendant  ought  to  be  aued  jointly  with  his  co- 
owners;  and  Parke,  A  and  Gumep,  B.  holdings 
ektbUanter,  that  it  meant  that  the  defendant  is  not 
liable  in  any  way  by  the  law  of  France  for  the  acta 
of  the  maater. 

Further  plea  (after  the  same  avermenta  as  to  the 
place  of  the  ii\jury,  the  defendant  being  a  aubjeot  of 
France,  and  a  member  of  the  company,  Btc),  that 
the  company,  for  the  recoTery  of  the  dunagea  sus- 
tained by  them  by  the  negligence  and  asismanage- 
ment  of  the  plaintiffs  of  their  said  ship,  sued  and 
prosecuted  according  to  the  law  of  France  a  writ  of 
aunnmona  to  the  plaintiift,  whereby  they  were  re- 
quired to  appear  before  the  Court  of  the  Commer- 
cial Tribunal  of  Havre  on  a  certain  day,  in  order 
that  the  said  Court  might  inquire  whether  on  the 
day  in  the  declaration  mentioned  the  said  ahip  of 
the  plaintiffs  did,  by  the  negligence  and  miamanage- 
roent  of  tbdr  oflSoers  or  crew,  run  on  board  of  the 
aaid  ahip  of  the  conqfiany,  whereby  ahe  waa  aunk, 
and  to  hear  thomselTes  condemned  in  peraon  and 
goods,  &c. ;  the  said  Court  having  juriadiction  over 
the  aaid  cause  and    the  matters  therein  arising. 
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Th«  plea  then  proceeded  to  state  that  the  plaintifii 
aecorSingly  appeared  in  the  Court  at  Havre,  and 
defended  themselTes  against  the  claim  of  the  com- 
panyi  and  inaifted  that  the  collision  proceeded  from 
the  negligence  of  the  servants  of  the  defendant  aa 
in  the  declaration  mentioned ;  and  that  the  Court 
a^ndged  that  the  plaintiffs'  ship  did,  by  the  neg- 
ligence of  the  plaintift,  by  their  officers  and  crew, 
ran  on  board  of,  and  sink  the  said  ship  of  the  com- 
pany, and  condemned  the  plaindf&  in  damages; 
and  alleged  that  the  said  several  matters  of  defence 
so  insisted  on  by  the  plaintiA  in  the -Court  at 
Havre,  and  the  grievances  in  the  declaration  men- 
tioned, were  the  same  identical  causes  of  defence 
and  matters  of  grievance,  and  ^at  the  very  identical 
^estion,  whether  the  defendant,  by  his  mariners 
And  servants,  was  guilty  of  the  grievance  in  the  de- 
claration mentioned,  arose  and  became  material  in 
the  said  suit  in  the  said  Court  at  Havre ;  and  being 
there  examined  into,  it  was  adjudged  by  the  said 
Court,  having  jurisdiction  in  that  behalf,  that 
neither  the  defendant  nor  the  company,  by  his  or 
their  mariners  or  servants,  was  or  were  guilty 
thereof.  The  plea  concluded  with  an  averment, 
that,  b^  the  law  of  France,  the  judgment  so  reco- 
vered m  the  French  Court  was  an  absolute  and 
final  bar  to  any  action  by  the  plaintiffs  against  the 
defendant  in  respect  of  the  grievances  and  causes 
of  action  in  the  declaration  mentioned. 

Held,  bad  in  form,  for  want  of  a  proper  com- 
mencement and  conclusion  by  way  of  estoppel. 

Held,  bad  in  substance,  also,  for  not  stating  that 
the  plaintiffi  were  French  subjects  or  residents,  or 
were  even  present  in  France  when  the  suit  there 
was  commenced,  so  as  to  be  bound  by  reason  of 
allegiance  or  domicile,  or  temporal^  presence,  by  a 
decision  of  a  French  Court.  And,  if  it  had  con- 
tained such  averments,  quare,  whether  it  would 
have  been  a  bar  to  the  action.  The  Oeneral  Steam 
Navigation  Company  v.  OuiUon.  IS  Law  J.  Kep.r2f.s.) 
Exch.l68j  11M.&W.  877. 

Where  a  light  vessel  with  the  wind  free  meets  a 
laden  vessel  close  hauled,  it  is  Uie  duty  of  the 
former  to  give  way,  and  the  latter  is  to  keep  her 
course.    The  Harriet,  I  Robert  182- 

An  questions  of  collision  are  questions  communis 
juris:    but  in  suits  for  wages,   the  claim  of  t^e 
mariner  must  be  tried  by  the  law  of  the  country  to 
which  the  ship  belongs.     The  Johann  Frederich,  1 . 
Robert.  37. 

Suit  for  damages  by  collision,  occasioned  to  a 
foreign  vessel  off'Dungeness. 

Sentence  pronounced,  that  the  accident  was  oc- 
casioned solely  and  entirely  by  the  default  of  the 
licensed  pilot  on  board,  under  the  provisions  of  the 
statute  6  Geo.  4. 

Exemption  of  the  owners  from  liability  denied 
upon  the  ground  that  the  pilot  on  board  was  not  a 
dttl^  licensed  pilot  within  the  locality  where  the. 
accident  occurred. 

Construction  of  the  act  6  Geo.  4.  c  125.  ss.  2.  £^  14. 

Owners  of  damaging  vessel  not  responsible^ 

Semble — The  provisiona  of  the  6  Geo.  4.  equally 
apply  in  cases  where  the  damage  is  done  by  a  British 
ship  to  the  property  of  foreigners,  as  in  cases  entirely 
between  British  subjects,  upon  the  principle  that 
when  a  remedy  is  sought  to  be  obtained,  the  party 
seeking  it  must  take  it  according  to  the  law  of  the 


country  in  which  it  is  to  be  eAfiuced.    Ike  Tinm, 
1  Robert  316. 

Monition  refosed  against  the  Losdi  Cosmh 
sionton  of  the  Admiralty,  to  answer  ia  a  lait.sf 
damage  by  ooUiaion  oceaaioned  to  a  Botish  rcwL 
in  the  English  Channel  by  Her  If^jestj*!  tm| 
ship  AthoL     TTke  Athoi,  1  Robert  374. 

A  cross  action  in  a  cause  of  damage  bj  csUisioa 
was  heard  before  the  Trinitf  masleis.  CoUiaaa 
being  the  effect  of  inevitable  accldeot,  boUndkit 
dismissed.     The  SkannoH,  1  Robert  46Si    . 

Caaes  of  damage  by  collision  in  the  riTerlluiDei 
Custom  of  the  river  pleaded  in  defence,  thit  til 
steamers  coming  op  the  river  against  the  vjaisid 
tide  should  keep  to  the  south  shore*  Dasugepm* 
nounced  for  upon  the  ground  that  the  rtoina 
was  in  the  wrong  in  not  porting  her  helin,  iaeooir 
pliance  with  the  Trinity  Houae  r^pilatiooi.  fb 
Gazette,  1  Robert  471. 

Cases  of  eollision  on  the  river  Thames.  Cm 
heard  before  Trinity  masters.  Vessel  pneeeded 
against  a  light  vessel  going  down  the  dver  with  tlie 
wind  and  tide  on  the  south  aide  of  the  river.  Costpo 
of  river  pleaded,  that  a  light  vessel  nndff  the  «- 
dumstances  ahould  keep  the  nud-channel*  so^ ' 
laden  steamer  proceeding  up  the  ri?er  sgainit  lisd 
and  tide,  should  keep  the  southern  or  Keotifih  sk. 
Defence,  that  the  steamer  departed  from  the  Triato 
Hoase  rules,  in  not  porting  her  helm  at  the  tline  ni 
collision  took  place.  Rule  of  Trinity  Hoose  upheU, 
and  vessel  proceeded  againat  diawiseed.  ThsFriesi, 
I  Robert  479. 

In  causes  of  collision,  the  paitr  inteadiog  Is 
take  the  benefit  of  the  atatute  6  Geo.  i  shopU 
state  such  intention  in  the  pleadings  *  but  the  ooii- 
sion  to  do  so  will  not  deprive  him  of  the  exewpU* 
from  liability  conferred  by  the  statute;  the  art, 
being  a  public  act,  which  the  Court  is  bound  to 
take  notice  of,  without  iU  being  specially  plesded. 
The  Canadian,  1  Robert.  343. 

The  rule  of  the  Trinity  Houae  to  port  the  Im 
to  be  observed  invariably,  in  cases  of  steam-dap* 
or  other  vessels  meeting  each  other  on  s^f?** 
courses,  when  there  is  a  probable  chance  of  coUinw 

The  expression  "giving  way/'  means  not  flow- 
ing a  vessel's  bows,  but  going  under  her  stem. 
A  steam-vessel  puttmg  her  helm  «  starhoar^  t^ 
demned  in  the  damage  under  the  circumsjsw**  * 
the  case.     The  Rose,  3  Robert  1.  ,      ' 

iymfite— Steam- vessels  not  j'ustified  Xn«^* 
the  rate  of  ten  knots  per  hour  m  a  dark  "i'gbtjJU. 
steam-vessel  going  at  that  rate  comes  mto  «Jfl- 
aion  witii  another  vessel,  without  ^Uier  psrty  «e^ 
each  other,  the  steamer  will  he  responsible  f«  ^ 
damage.    Ibid,  2.  .   . 

If  a  vessel  chooses  to  avail  herself  of  a  particttW 
mode  of  going  down  the.  river,  at  a  pa^tic^Iar  tunfi 
which  renders  it  difficult  to  escape  a  colH«oo,  we 
mdst  bear  the  consequences  of  £be  couJinjifB^J  " 
which  she  has  exposed  herself. 

Plea,  in  a  cause  of  damasw,  that  ^e  ship  eson^S 
tl^e  colUsiom  was  l^iiig  warped  down  th<  ^^^^?* 
tiiije,  and,  hi  consequence,,  could  not  get  putof  tfl« 
way,  overruled.     The  Hope,  ^  Robei;t  9t  *  •  - 

Trinity  House  regulations  upheld.  • 

Peience  of  a  steamer  fcr  not  porting  ^^^T 
overruled,  and  damages  pronoMnced  for.  Tkt  ^ 
iumhine,  2  Robert  27. 
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Case  of  colH^on.  Defence  of  a  vessel  upon  the 
lirboafd  tack,  close-Tiauled,  not  giving  way  to  ^ 
vessel  upon  the  starboard  tack,  and  cbse-hauled, 
ctbrrnled.     The  Alexander  Wlse^  2  Rohert  65. 

Cause  of  damage  by  collision.  Owners  of  the 
damaging  vessel  voluntarily  taking  a  duly  licenced 
pjlot  on  board,  noder  the  provisions  of  the  General 
Act,  6  Geo.  4,  absolved  from  responsibility,  the  aqci- 
ihftit  having  occurred  within  the  waters  for  which 
fte  pilot  was  Ticensed,  and  being  entirely  caused 
By  At  misconduct  of  the  pilot  a&ne»  The  Zama^ 
2  Robert  184. 

(K)  CcfTfl. 

Tn  Jf>rocecding8  in  the  Court  of  Admiralty,  the 
Coturt  wiH  require  security  for  costs  to  be  given  in 
dases  !ii  which  the  owners  are  resident  out  of  the 
jtttisdictioii  of  the  Court 
"ITie  Ikct  of  a  vessel  being  under  arrest  of  tha 
Court  in  a  fonder  suit,  will  not  enable  the  Court  to 
apply  its  process  fbr  the  enforcement  of  the  pav- 
ment  of  the  costs  of  a  second  suit  if  it  should  be 
necessary.     Th^  SopMe,  1  Robert.  S26, 

Application  for  security  for  costs  should  be  made 
in  the  earlieM  stage  of  the  proceedings.  In  ordinary 
(|ases  the  Court  will  enforce  this  rule. 

Under  the  circumstances  of  the  case,  security  for 
costs  decreed  after  the  act  on  petition  had  been 
ooncluded,  and  both  proctors  assigned  to  bring  in 
their  prooft.     The  Volant,  1  Robert  S8S. 

<L)  Daiutas. 

The  successful  suitor  in  a  cause  of  damage  has  k 
l!en  upon  the  property  condemned  to  the  full  extent 
of  the  owner's  interest  in  the  vessel. 

His  lien  is  paramount  to  the  claim  of  a  mortgagee, 
of  bondholder,  prior  to  the  period  when  the  damage 
•is  done. 

It  also  extends,  in  case  of  a  deficiency  of  proceeds, 
to  subsequent  accretions  in  the  value  of  the  ship 
arising  from  repairs  effected  at  the  expense  of  the 
owner.     The  Olive,  1  Robert  111. 

tn  the  case  of  a  vessel  taking  up  her  berth  itt 
dock,  the  time  and  manner  of  dropping  the  anchor 
10  exclusively  within  the  province  of  the  pilot. 

Defence  in  a  cause  of  damage  upon  this  ground 
Eustained  in  the  case  of  a  vessel  entering  the  port 
of  Liverpool,  and  running  foul  of  another  vessel. 
Cbnstruction  of  Liverpool  Pilot  Act,  and  General 
POot  Act,  as  laid  down  in  the  cases  of  the  Maria 
and  the  Protector,  supported.  TTie  Agrieola,  2  Robert 
10. 

(M)  Dbhvrbaob. 

If  there  be  no  contract  as  to  demurrage  a  ship- 
owner cannot  on  a  common  count  for  demurrage 
reeover  for  the  detaining  of  the  ship  for  an  unrea- 
sonable time  in  loading  and  unloading,  but  must 
declare  specially.  Horn  v.  Benstuan,  9  Car.  &  P. 
709;  2M.  &R.826. 

■ 

(N)  Dbubtiof. 

In  cases  of  alleged  desertion  the  application  of 
the  ancient  maritime  Isw  is  not  excluded  by  the 
Stat.  5  &  6  Will.  4.  c.  19. 

Construction  of  the  second  section  of  the  act 
The  words  **  nature  of  the  voyage*'  must  have 
audi  a  rational  construction  as  to  answer  the  lead- 


ing purpose  for  which  they  were  framed,  vis.,  t# 
give  the  mariner  a  fair  iutimatiou  of  the  natJize  of 
the  service  in  which  he  engages. 

The  mere  going  on  shore  without  leave  to  seek 
advice  as  to  the  effect  of  the  articles,  not  a  desertioa 
tinder  the  general  law. 

Imprisonment  of  the  mariners  for  so  going  on  shore ; 
where  an  important  ingredient  in  the  case,  as  taking 
away  all  locus  pcenitentia,  and  all  opportunity  of 
returning  to  their  duty  on  board  the  ship*  Wages 
pronounced  for.    The  Weftmorekmd,  1  Robert  2U7# 

(O)   PRBIORT  AVD  FbSlGBtEB. 

"Where  a  ship  was  chartered,  under  seal,  for  a 
voyage  from  a  foreign  port  to  a  port  in  England, 
to  load  a  cargo  at  a  foreign  port,  and  deliver  the 
same,  on  heing  paid  a  specined  ureight,  putly  in 
cash  and  partly  m  bills,  and  a  bill  of  lading  was 
signed  to  deliver  goods  to  the  charterer  or  his 
assigns,  he  or  they  paving  freight  for  the  same,  as 
per  charter-party: — Held,  that  an  acceptance  o£ 
the  goods  bv  the  assignee  of  the  bill  of  ladings 
under  the  bill  of  lading,  did  not  raise  an  inference 
in  law  of  a  contract  by  him  to  ]^ay  freight:  although 
under  the  same  circumstances  it  would  be  evidence 
to  a  jury  of  such  a  contract  Sanders  v,  yanzeller, 
1 1  Law  J.  Rep,  (n.s.)  aB.  241  j  2  G.  &  D.  244, 

Indebitatus  assumpsit  for  freight  payable  by  the 
defendant  to  the  plaintifls,  for  the  conveyance  by 
them  of  divers  goods  in  and  on  board  a  certain  ship, 
from  divers  places,  to  divers  other  places,  for  the 
defendant,  and  at  his  request 

The  plaintifis  took  on  board  their  vessel  a  quauo 
tity  of  coals  belonging  to  the  Burnt  Island  Com- 
pany, to  be  carried  to  London;  and  the  captain 
signed  a  bill  of  lading,  whereby  they  were  made 
deliverable  unto  the  de^ndant,  for  the  London  Gas 
Company,  or  to  his  assigns,  he  or  they  paying  for 
the  freight  at  a  specified  rate.  On  the  arrival  of 
the  coals  in  London,  the  defendant  produced  the 
Ull  of  lading,  and  received  the  Koods  under  it;  and 
afterwards  offered  to  pay  the  u-eight  by  a  bill  at 
two  months:— Held,  Uiat  the  defendant  was  not 
personally  liable. 

Quare — Whether  the  declaration  was  not  bad  for 
not  stating  a  delivery.  Amos  v.  Temperley,  U  Law 
/.  Rep.  (N.s.) Exch.  183;  8  M.  &  W.  798. 

Certain  goods  shipped  at  Bombay  on  board  a 
ship  of  the  plaintiff  were,  by  the  bill  of  lading,  to 
be  delivered  "  unto  ordei;  or  to  his  and  their  assigns^ 
on  paying  freight  for  the  same."  The  shipper 
indorsed  the  bill  of  lading,  and  forwarded  it  to  the 
defendants,  East  India  agents  in  London,  who 
indorsed  it  in  blank  to  their  factors  in  Liverpool. 
On  the  arrivid  of  the  goods  at  Liverpool,  the  factors 
presented  the  bill  of  la^ng  to  the  plaintifi^  and 
received  the  eoods,  i(nd  the  plaintiff  debited  them 
with  the  freight  The  factors,  without  having  paid 
the  freight,  became  bankrupt ;  and  thereupon  the 
plaintiff  claimed  from  them,  and  took  possession  of, 
the  goods: — Held,  in  error,  that  the  defendants 
were  not  liable  for  the  freight,  affirming  the  judg- 
ment of  the  Court  of  Exchequer  (12  Law  J.  Rep* 
(U.S.)  Exch.  78 ;  6  M.  &  W.  285).  Tobin  v.  Craw- 
ford, 12  Law  J.  Rep.  (n.s.)  Exch.  490 ;  9  M.  &  W. 
716. 

A  cargo  of  rice,  shipped  at  Batavia,  was,  by  the 
bill  oX  lading,  to  be  delivered  at  Rotterdam,  to  the 
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plaintiff,  he  paying  freight  foe  the  aame.  The 
Teasel  having  CiDcounterecl  a  hurricane  was  com- 
pelled to  put  into  the  Mauritius,  where  the  rice) 
AaTing  heen  fimnd  to  be  damaged,  and  in  a  state  of 
npid  putrefaction,  was,  of  necessity,  sold  by  the 
master,  who  acted  bond  fide,  but  without  the  know* 
ledge  of  either  the  shipper  or  ship-owner; — Held, 
under  the  above  circumstances,  that  no  freight  was 
due,  either  for  the  whole  voyage,  or  pro  raid  Uineri$, 
FUerbotm  v.  Chapma%  13  I^aw  J,  Rep,  (n.b.)  Exoh* 
884;  1SM.&W.230. 

Bond  of  bottomry  granted  against  ship^  freight^ 
and  cargo. 

In  the  action  agaisst  the  ship  and  freight,  pndg- 
ment  allowed  to  go  by  default,  but  the  suit,  4^ 
against  the  cargo,  contested  bv  the  consignees. 

Application  by  the  bondholder  to  have  the 
amount  of  the  freight  and  the  proceeds  of  the  ship 
paid  out  of  tho  registry,  in  part  liquidation  of  the 
bond. 

Application  resisted  by  the  consignees  of  the 
cargo«  upon  the  ground  that  if  the  bond,  as  against 
Uie  cargo,  should  be  invalid  the  consignees  would 
be  entiUed  to  be  indemnified  for  the  costs  oat  of 
the  proceeds  of  the  iVeight 
,    Opposition  of  the  consignees  not  sustained. 

Semble — Under  ordinary  circumstaoceSf  freight 
would  bo  paid  out  to  the  oondbolders  as  a  matter 
of  course,  and  the  Court  would  only  be  induced  to 
hold  its  hand  nnder  cifcumstances  of  a  strong  and 
special  characteTi  as,  for  instance,  that  the  party 
suing  upon  the  bond  was  resident  abroad,  aad  theits 
was  no  possibility  of  compelling  him  to  pay  the 
costs  of  the  suit*  in  case  he  should  be  condemned 
in  them.    The  lord  Cochrane,  1  Robert  312. 

By  a  charter-party  it  was  stipulated,  that  a  slup 
should  proceed  to  Limerick  with  her  then  present 
eargo,  and  there  take  a  cargo  of  oats  for  Londoui  9X 
a  freight  of  2#.  8d  a  quarter^  sis  days  bein^  allowed 
for  loading  at  Limerick.  Before  the  expiration  of 
the  six  days,  the  freighter's  agent  offered  the  cap- 
tain a  cargo  at  2f.  6i.,  and  said  that  the  freighter's 
broker  would  pay  the  difl^rence.  The  captain  rfr* 
fused  to  take  anything  not  according  to  the  terms  of 
the  charter-party : — Held,  that  as  the  contcaot  had 
mot  then  been  broken  by  the  defendant,  the  captain 
was  not  bound  to  accept  this  offer  ;  but  that,  if  the 
contract  had  been  broken  by  the  freighter  not  put- 
ting any  cargo  on  board  within  the  six  days,  it 
would  have  been  the  captain^  duty  to  have  taken  a 
eargo  at  the  most  he  eonld  get,  so  that  the  dacnaget 
to  be  paid  by  the  frdghtar  •konld  be  reduced  as 
■such  as  possible.  Harriet  r.  JUmon4*»  I  Cac  &  JL 
686. 

Sembie — The  cargo  of  a  whale  vessel  is  not  of  the 
nature  of  freight  Langton  v.  Horton,  11  Law  J« 
Rep.  («js.}  Ch.  238 }  5  Bea.  9. 

(?)  Habboitb  Mabtbr. 

An  attachment  decreed  against  a  harbour  master 
in  seizing  and  canying  off  for  non-payment  of 
harbour  dues  portions  of  the  rigging  of  the  ship, 
whilst  in  the  custody  of  the  officer  of  the  court 
The  Harmonie,  1  Robert  179. 

(Q)  Illegal  ToTAOB. 

In  asaompsit  by  the  owner  agajnst  the  insurers 
upon  a  policy  of  insurance  on  a  steam-boat,  for  non- 


payment of  the  sum  insured  fott  the  d^cUntioB 
averred  that  "  the  policy  was  made  by  J.  1^  Ca  ai 
the  agents  for  the  plaintiff  and  for  hit  benefit,  aal 
that  J.  &  Co.  received  the  order  for  and  ejected  tl^ 
poliey  as  such  agents :" — Held,  that  a  plea  tn?fn- 
ing  this  averment  was  bad  upon  spedsl  demuiVi 
as  amounUng  to  the  general  issue. 

The  Stat  5  ft  6  Will.  4.  c.  19.  s.  2.  enacts,  tfastft 
shall  not  be  lawful  for  any  master  of  a  ship  to  cany 
to  sea  any  seaman,  without  first  enterieg  into  9 
agreement,  in  writing,  specifying  the  wages,  && 
Ae  defendants  pleaded,  in  answer  to  the.  abovp 
action,  that  the  master  had  not  entered  into  uj 
such  agreement  with  the  seamen,  or  any  of  them. 
*'  wherefore  the  voyage  was  illegal;'*  upon  genem 
demurrer  to  the  plea^-^-Held,  that  the  D0D-ceBip&> 
ance  with  the  statute  was  no  answer  to  the  preiat 
action,  as  it  did  not  make  the  voysge  itidf  HlegiL 
or  the  vessel  unseaworthy.  Redmmut  v.  SmA,  IS 
Law  jr.  Rep.  (k.s.)  C.P.  lS9i7U,U0.  457. 

(R)  iHSUIIOEDINATIOlf. 

The  Court  draws  a  strong  line  of  disthietiai  U- 
tween  disobedience  of  orders  in  port,  and  asj  is- 
subordination  whatever  when  the  vessel  is  oa  tk 
high  seas.    The  £Iake,  1  Robert  $8. 

(S)  IVTIBROOATOUSS. 

In  proceedings  in  the  Court  of  Admirsltv,  ^hm 
interrogatories  are  put  into  the  hands  of  uie  air 
miner,  and  no  notice  is  given  at  the  time  of  Wf 
intention  to  administer  additional  interrogatories 
the  examiner  is  Mot  bound  to  detain  thf  vitietp 
twentv-four  hoars  after  his  examination  is  oiO- 
pletedL 

Application  to  have  a  witness  nprodoeei,  vb 
had  left  London  for  Liveipeol  iounediatdy  sptt 
the  completion  of  his  evidence,  refused.  The  fiSNfc 
1  Robert.  370. 

(T)  JvRisDicnoH  OP  CotrxT  or  AnMtaurr. 

Senible^The  Court  of  Adnairalty  has  ioriadiotiflB 
where  a  bond  has  been  granted,  and  tne  ship  hu 
nevfsr  put  to  sea.  Also,  where  a  meie  agrees^ 
for  a  l>ond  has  been  entered  into,  but  no  ^m^ 
actually  given.     The  Olive,  1  Robert  126. 

The  Court  of  Admiralty  wiQ  not  ioterfi^ 
compel  the  production  of  a  ship's  papers^  ntaisei 
by  an  agent,  upon  the  ex  parte  affidavit  of  At 
owners,  the  case  not  being  an  origins!  cspic  • 
possession^  in  which  the  Court  will  have  lie  psfff 
to  make  an  order  for  the  production  of  the  tliy) 
papers  as  incidental  to  the  cause.  The  Ziuto^ 
1  Robert  166. 

(U)  Lloyd's  Shippiko  List. 

In  an  action  on  a  policy  of  xnsuriDce^  JUv'i 
Shipping  Liet  was  held  to  be  admissible  sgaiwt  Aj 
underwriter,  without  proof  of  his  having  seen  it  ui 
to  be  primd  facie  evidence  of  the  time  of  isil^ 
But  where  there  was  a  concealment  by  the  iosonr 
of  material  facts,  and  an  allegation  of  facts  wUch 
were  untrue,  vis.  as  to  the  time  of  sailiogi  aad  the 
underwriter  had  acted  thereon,  withont,  in  b^ 
seeing  the  list  at  Lloyd's,  the  Court  held,  tbst  m 
underwriter  was  not  hound  thereby,  and  that  tai 
Judge  ought  to  point  out  to  the  juiy,  as  maldWi 
onch  concealment  and  misrepreseBtation.   Met^ 
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Uuh  V.  Marthall,  12  Law  J.  Rep.  (n.8.)  Exch.  3S7,* 
11  M.  &  W.  116. 

(Y)  Mjlbtbb. 

Semble — That  where  in  consequence  of  injury  to 
a  ship,  the  termination  of  a  voyage  becomes  hope- 
less, and  there  is  no  prospect  of  bringing  her  home, 
the  master  has  authority,  arising  out  of  the  neces- 
«ity  of  the  case,  to  dispose  of  the  ship  for  the  benefit 
of  all  concerned. 

A  vessel  having  been  stranded  in  November,  the 
master  caused  certain  repairs  necessary  for  her  im- 
mediate safety  to  be  done,  and  wrote  to  the  owner 
for  instructions^  In  the  following  June,  the  vessel 
being  unseaworthy,  and  not  having  received  any 
instructions  from  the  owner,  the  master  caused  her 
to  be  sold  by  auction,  and  the  proceeds  of  the  sale 
were  paid,  by  the  master's  agent,  to  the  owner,  who, 
upon  the  vessel  subsequently  arriving  in  England, 
admitted  she  had  been  fairly  sold  and  bought  In 
an  action  of  trover  for  the  vessel  by  the  original 
owner, — Held,  that  aa  he  had  received  the  purchase- 
money  without  making  any  objection,  he  must  be 
taken  either  to  have  known  the  particulars  and 
mode  of  sale,  and  approved  of  them,  or  to  have 
waived  all  objection  thereto;  and,  therefore,  that 
he  had  sufficiently  ratified  the  sale  to  prevent  his 
recovering  the  vessel  from  the  purchaser,  or  one 
claiming  under  him,  although  the  auctioneer  had 
sold  only  under  a  parol  authority  from  the  master. 

A  bill  of  sale  containing  the  requisites  of  a  trans- 
fer under  the  d  1st  section  of  the  Registry  Act,  3  & 
4  Will.  4.  c.  55,  was  executed  by  the  auctioneer 
ttnder  seal: — Held,  inasmuch  as  an  instrument 
under  seal  was  unnecessary  to  a  valid  transfer  of 
the  ship,  that  the  bill  of  sale  was,  (in  consequence 
of  the  subsequent  ratification,)  in  efl^ect,  a  written 
transfer  of  the  ship  by  the  principal,  aa  well  as  the 
deed  of  the  agent. 

Held  alao,  that,  under  the  ckcumttanceB,  there 
could  be  no  defence  on  the  ground  of  lien.  Hunter 
▼.  Parkerf  10  Law  J.  Rep.  (n.s,)  Exch.  281 ;  7  M. 
$C  W.  522. 

The  charterers  of  a  ship  took  on  board  for  freight 
fiiigBT  and  other  perishable  goods,  the  property  of 
rarious  parties.  The  ship  being  unseaworthy,  the 
sugars  were  damaged,  and  actions  were  brought 
against  the  charterers  by  the  owners  of  the  sugars, 
and  damages  were  recovered;  the  owners  of  the 
ship  having  notice  of  such  actions.  In  an  action 
by  the  charterers  against  the  owner  for  the  unsea- 
worthiness and  want  of  repair  of  the  ship, — Held, 
that  they  were  entitled  to  recover  the  damages  and 
costs  paid  in  such  actions. 

Semble — ^That  the  master  has  in  some  cases  au- 
thority to  sell  a  perishable  cargo.  At  all  events, 
be  being  the  servant  of  the  owners,  they  cannot 
dispute  bis  authority.  Blyth  v.  Smith,  12  Law  J. 
Rep.  (n.ib.)  C.P.  203 ;  5  M.  &  Q.  405. 

A  part  owner,  who  was  on  board,  and  in  command 
of  the  damaging  vessel  at  the  time  of  the  collision, 
— Held,  not  responsible  for  the  excess  of  damage 
beyond  the  proceeds  of  the  ship. 

In  order  to  render  a  master,  part  owner,  respon- 
rible  beyond  the  value  of  the  ship  and  freight,  he 
must  be  sued  as  master  in  the  first  instance,  and  in 
the  proceedings  he  must  be  personally  charged  with 
being  the  cause  of  the  damage  by  his  misconduct, 
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and  that  cannot  be  done  directly  or  indirectly  in 
another  suit     The  Volant,  1  Robert  885. 

In  an  indictment  against  the  master  of  a  mer- 
chant ship,  on  the  stat  6  di  6  Will.  4.  c.  1 9,  for 
wilfully  and  wrongfully  leaving  a  seaman  behind 
before  the  termination  of  the  voyage  for  which  he 
was  shipped,  the  allegation  of  ownership  is  a  ma- 
terial allegation,  and  must  be  proved  as  laid ;  and 
the  only  defence  which  the  master  can  set  up  is  the 
production  of  a  certificate  of  the  consul  or  other 
party  mentioned  in  the  statute,  or  proof  that  it  waa 
impossible  to  obtain  such  certifioate.  Regina  v. 
Dunnett,  1  Car.  &  E.  425. 

The  master  of  a  ship  is  bound  to  employ  his 
whole  time  and  attention  in  the  service  of  his  em- 
ployer ;  and  semble,  that  a  custom  allowing  such 
master  to  trade  on  his  private  account  during  the 
voyage  cannot  be  maintained. 

The  roaster  and  part  owner  of  a  ship  purchased 
goods  during  the  voyage,  which  his  answer  stated 
were  purchased  out  of  private  property  and  the  pro- 
fits of  private  trade  during  ibe  voyage;  but  the 
Court,  considering  there  were  strong  grounds  for 
thinking  that  the  goods  were  purchased  with  part- 
nership property  or  with  money  for  which  the  defen- 
dant was  accountable  to  the  partnership,  and  that 
they  belonged  to  the  partnership,  restrained  him 
from  receiving  the  goods.  Gardner  v.  WCutcheon, 
4  Bea.  534. 

'  A  ship's  husband  being  the  servant  of  the  ship- 
owners, holding  an  important  ofiSce,  and  open  to 
the  vigilant  superintendence  of  his  employers,  it  is 
primA  facie  a  breach  of  trust  in  any  director  of  a 
company  established  for  the  purpose  of  acquiring 
and  working  of  vessels,  especially  where  the  direc- 
tors have  the  exclusive  management  of  the  concern, 
to  take  upon  himself  the  duties  of  ship's  husband. 
Where,  therefore,  in  a  company  so  constituted,  one 
of  the  directors,  with  the  consent  of  others  forming 
with  himself  a  board  of  directors,  undertook  the 
office  of  ship's  husband,  and  in  that  character  re- 
ceived out  of  the  funds  of  the  company  such  sums 
for  commission  and  brokerage  as  are  usually  al- 
lowed to  the  ship's  husband : — Held,  that  he  must 
reAind  those  monies;  and  semble,  that  the  other 
members  of  the  board  of  directors  were  similarly 
responsible  in  the  event  of  any  inability  in  the  prin- 
cipal party  implicated  to  refund.  Benson  v.  Hea* 
thorn,  1  Y.  &  Coll.  C.C.  320. 

(W)  Navigation. 
[See  (J)  Collision.] 

Rule  of  navigation  with  regard  to  steam-vessels 
approaching  each  other  on  different  courses. 

Where  two  steam-vessels  must  unavoidably  and 
necessarily  cross  so  near,  that  by  continuing  their 
respective  courses  there  would  be  a  reasonable  pro- 
bability of  a  collision,  each  vessel  shall  put  her 
helm  to  port,  so  as  always  to  pass  on  the  larboard 
side  of  each  other.  This  rule  is  of  binding  authority 
upon  the  owners  of  steam- vessels.  A  steamer  neg- 
lecting the  rule  condemned  in  the  damage  to  a 
government  steam-vessel  in  the  river  Thames.  77is 
Duke  qf  Sussex,  1  Robert.  274. 

(X)  Necessaries. 

Construction  of  the  act  3  &  4  Vict  c.  ^5.  s.  6,  as 
to  the  power  of  the  Court  to  entertain  a  suit,  uftder 
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Ihe  pnmsiiMis  of  ilM  met,  for  neeewaries  ftinitsheil 
to  a  foreign  Tesael  in  1885,  fnot  to  the  pasting  of 
tke  statute. 

Protest  against  tbe  jurisdiction  of  the  Court  OTer-^ 
ruled.     Tht  Akjumdtr  Lar$tH,  1  Robert  288. 

Suit  fay  material  man  for  neoessaries  supplied  to 
a  fonign  ship  tmder  the  statute  8  Ae  4  Vict.  c.  66. 

Li^al  definition  of  the  term  **  neeessaries/'  ris., 
whatever  is  fit  and  proper  for  the  serrioe  in  which  a 
Tessel  is  engaged,  and  what  dio  owner  of  tiut  Tessel, 
as  a  prudent  man,  would  hare  ordered  if  present 

Onus  of  pnmng  the  actual  eziilence  of  the  ne- 
cessity Hes  with  the  material  man. 

Pnxif  of  snch  necessity  not  eiteblislied  hy  the 
eridence  in  the  cause. 

Suit  of  dw  material  man  dismiased  with  oesta. 
1  Robert  848. 

Under  the  term  "  necessaries  supplied  to  a  foreign 
ship,"  d»  adTance  of  money  may  be  included  so  as 
to  bring  the  case  wkhin  the  pnmsions  of  the  stat 
3  8e  4  Vict 

The  Court,  however,  muat  be  satisfied  that  the 
necessaries  were  wanting,  and  that  the  money  waS 
hvndjUk  adranced  forihe  purpose  of  procuring  Uiem. 

A  BMtion  for  a  fHmmm  deeretmm  for  the  sale  of  a 
foreign  ship,  where  money  had  been  advanced  to 
the  master,  who  was  also  a  part  owner,  directed  to 
stand  orer  until  an  affidavit  should  be  brought  in, 
stating  that  the  money  was  advanced  for  the  necea* 
aary  purposes  of  the  diip.  The  SopkUf  1  Robert  868. 

(Y)  Owners. 

A  contract,  by  the  builder  of  an  unfinished  ship, 
to  deliver  to  the  purchaser  a  builder's  eertiflcatte,  to 
enable  him  to  proeure  a  register  as  owner,  is  not 
tUegal  withm  8  &  4  Witt.  4.  c.  66. 

Semble — The  assignees  of  tiie  bankrupt  ship- 
builder cannot  raise  Sie  ebjeotion.  €hi»  v.  QmutoH, 
12  Law  jr.  Rep.  (h.8.)  C.P.  178;  4  So.  (n.s.)  471. 

In  cases  of  possession,  the  Court  looks  to  the 
legal  title,  and  not  to  a  beneficial  or  eatable 
interest  in  the  asserted  part  owners.  The  VaUmOj  1 
Robert  64; 

OoUision  oeeasioned  by  tin  dragging  of  the  anchor 
of  the  damaging  vessel,  tbe  anchor  being  too  light 
to  hold  tbe  diip.  The  owners  of  the  damaging  afa^ 
not  exempted  from  responsibility  by  the  fiiot  of 
having  a  Uoensed  pilot  on  board  at  tbe  time^  under 
the  provisions  of  6  Geo.  4.  IHoMtge  pronounced  for. 
Thg  Matfochmtta^  1  Robert.  871. 

Owners  are  not  responsible  for  damage  wilfully 
committed  by  a  master  in  their  employ,  the  acts  of 
audi  master  not  being  within  the  scope  of  his  ordi- 
nary duties,  nor  edherwtae  diteeted,  erstthseqiiendy 
sanctioned  by  them.     The  Drmd%  1  Robert  891. 

In  an  actioB  against  the  owner  of  a  ship  to  re« 
cover  money  advssced  to  the  captaim  for  the  uee  of 
the  ship  whifot  in  a  home  port  ^— Held^  that  the 
only  question  for  the  jury  was,  whether^  under  the 
oircumstaaeea,  the  captaia's  position  was  sachaa 
to  constitute  him  the  au&orised  agent  of  the  owner, 
in  order  to  prooure  such  advanees^  and  that  the 
state  of  the  accounts  between  the  csptain  and  the 
owner  at  the  time  had  nothing  to  do  with  the  ease. 
mUituMon  V.  P<^e,  I  Car.  8e  K..581. 

(Z)  Pilot  and  Pilot  Act. 
I'he  master  of  a  coasting  vessel  may  himself  per- 


form the  duties  of  a  pQot  in  tMe  oonAiet  eflai  wi^ 
sel ;  but  if  be  empli^  another  for  liiat  pupoac^  h 
must  employ  a  licensed  pilot 

A  person  wh«  soleots  the  eoivse  of  a  vesid,  lad 
takes  the  management  of  her  for  Hm  peipssf  4 
diveoting  her  in  that  eotme^  Is  te  the  chnce  or 
conduct  of  her  witfun  the  meaniog  ef  tiie  C  Oea  f 
c.  125.  s.  70. 

The  master  of  a  vessel  is  noty  however,  predndri 
by  that  section  from  employing  a  steam  or  uy 
oAer  movmg  power,  If  hand  >Me  uted  as  a  nofiDi 
power,  although  upon  the  party  applying  ssA 
power  necessarily  devolves  the  sdeetioa  of  tetfch^ 
course,  and  the  charge  and  conduct  of  her  1b  at 
course. 

The  penrity  impoeed  by  the  70di  section  of  tte 
Pilot  Act  may  be  sued  for  by  a  oonmoa  iflfmiei; 
and  comes  under  the  second  head  of  the  TBili  sk^ 
tion ;  but  the  consent  of  the  Trinity  fioose,  or 
Lord  Warden,  is  necessary  only  wl&  respect  to 
pilots  lioeneed  by  Aem,  and  is  not  i^ined  eitk 
referenee  to  pilots  not  within  the  junsdictioi  sf 
either.  Bei%  v.  ScoH,  10  Law  J.  Rep^  (s.a)  Bidk 
149}  7M.8IW.  98. 

Pilots  are  not  bound  to  go  on  board  a  dosigii 
vessel  for  mere  pilotage  service  and  ve«trd.  fit 
Frederick,  1  Robert.  16. 

Construction  of  the  Pilot  Aet,  6  Geo.  ^t.\fk 
8.  14.  The  purport  of  the  act  is  to  take  sirsy  thi 
liability  from  the  owners  of  a  vessel  doing  dsmigi^ 
when  the  accident  is  oeeasioned  by  the  fault  of  ^ 
pilot  alone.  The  omis  prsftomK  Hes  with  the  jMity 
makning  the  exemption  from  liabili^  tmasA 
by  the  statnteu     The  Protectmr,  1  Robert.  4ft. 

The  exemption  from  Habitity  conftned  by  thi 
Pilot  Aot,6Geo.4.  o.  125,  does  not  apply  «bai  tift 
damage  has  been  oceaskmed  by  the  joiiit  laiiMi- 
dnet  of  the  pilot  and  the  erew  on  board  «f  the 
vessel  proceeded  against  TAe  INana,  1  Robert.  1M« 

(A A)   RSOISTEB. 

[See  (Y)  Owinms.] 

Semhle—The  act  3  &  4  WUl.  4.  c  55.  (the  Slap 
Registry  Ant,)  does  net  prerent  a  court  oiPe^ty, 
on  a  proper  case  being  shewn,  firam  enteosgart 
mortgage  seenrity,  an  inatnmaent  wfaidi  faai  tsa 
dtdy  registered,  and  which  appears  on  tiis  fase#k 
to  be  an  absdute  bill  of  sale  of  the  vessd. 

A  moi^pgse  out  of  posaossion  of  a  wfaakriiirt 
entitled  as  against  the  mortgagor  or  his  osrignw  if 
the  csigo  to  an  aUowanoe  for  Ae  use  ef  Dk  ih^ 
XoHglsM  V.  ifsrton,!!  Law  J.  Bm^  (ii.8.)Ch.SII^ 
8Bea.9. 

(BB)  RsPAiss. 

B,  the  managing  owner  of  a  afaip  erdvsdseM 
neeeosary  repairs^  R  was  at  that  time  awB^^JjJ 
part  owner,  but  befoee  Che  order  was  ghntfi  w 
entered  into  a  coolraot,  to  whiofa  B  waspnty*^ 
the  sale  of  her  shars,  and  had  noeived  a  bittsf  «>> 
change  in  payment,  though  the  ouniinnt  tns** 
completed  until  after  the  repairs  had  been  aiaaa 
R  never  interfered  in  the  concens  of  ths  lup 
The  bill  for  npain  scot  ki  was  iiMdsd,  «'!EhsOl^ 
tfun  andOwneraof  theShip  F  .-^-^-Oeld.tfMl^^ 
not  liable  for  the  r«papiB.  HitHimg  r.  BeU^m^* 
Law  J.  Rep.  (m^.)  C.P.  187?  7  Mi  8l-a  M8.  -f' 

The  right  of  a  tradesman  to  retain  the  nslRnh 
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of  4  akip  left  m  Ihs  f  Mtetaian  fw  I)m  purpoM  of 
repairs,  until  the  rapAitt  are  paid  lor,  dcMs  not  ex- 
tend ^^ainat  the  anthoiity  of  the  Court  ol  Adm»- 
lillj,  when  the  ahip  is  in  poaaeaaion  of  ita  officer 
nndcff  a  waraant  of  the  Court 
Itailtion  igiinsl  a  ani^makear  to  hring  in  the 
~  of  an  nnesled  veaael  disoetad  to  iaaue.  The 
w,  1  Robert  178. 


(CO)  Revolt. 

If  the  crow  or  pari  of  the  crew  of  a  ship  oomhiao 
Ipgnth  w  to  resist  the  oaptaio»  aqpeciaUy  if  the  object 
be  to  deprive  him  of  his  commandi  it  will  amount 
lo  "nuking  a  revolt"  within  tha  mrsning  of  the 
sUt  11  &  12  Will.  8.  0.  7.  a.  9;  and  it  would  be 
no  anawer  to  show  that  there  weae  griovanoaa,  which 
\(y  thtii  sasiataace,  the  men  sought  to  redreaa. 
Ms^mw.  M'Gr^gmr,  1  Car.  8i  £.  429. 

(DD)  Sale. 

Asaompait  on  the  following  bought  and  aold 
solas — **  Sir% — We  have  thia  day  bought,  lor  your 
•■0onnt»  ^m  Meaara*  M  ft  Co.,  a  hundred  tona  of 
nitrate  of  aoda,  at  18«.  per  cwt,  duty  paid*  fa  orrluf 
on  IkmUl  QrmUt  ^  he  taken  from  the  quay  at 
teding  vaighta,  with  the  euatemsiy  allowanee  of 
tare  and  draft ;  payment,  foar  months'  atoaptanao 
Info  dnte  of  dettvesy," — ajigned  by  the  defendant's 
brokefo»  and  niter  their  signature  at  the  bottom  of 
thft  notiB  waa  the  following  memosandura^ — **  N«Bw 
Should  the  veaael  be  loat,  thia  contract  to  be  void :" 
T^fikld,  that  th»  did  not  amount  to  a  warranty 
lihal  tho  nitrate  of  sedn  should  arrive  by  tho  IkoM 
GrmU,  hut  that  it  waa  »  eontract  of  sale  in  the 
double  event  of  the  ahip^a  arrival  with  the  nitrate  of 
ildn  OA  board.  Jcfoaon  t.  MaedanM,  12  Law  J. 
J^  (N.a.)  Euh.  901  9  K.  &  W.  60a 

Mortgagee  of  vessel  sold  by  decree  of  Court 
a^Ow^d  to  bid  oi  a  puMhaser  when  the  ship  waa 
put  up  lor  sale.    The  Wikmut  1  Robert  173. 

(EB)  UvSEAWOBTHIIfBSa. 

The  firat  rule  of  the  North  and  Soath  Shtelda 
Now  Friendly  Inaomnoa  Aaaociation  atatad,  that 
*<  ahonld  any  vesael,  entering  the  oasociationt  pro- 
oapd  en  an  Ameviean  voyage,  hei  Inauranee  shall 
9$Qte:\  .  Tho  15th  rule  waa,  «that  the  managing 
nndervatera,  or  thair  pmaEies,  shall  survey,  or  cause 
to  bo  anweyiad,  en^  ship  in  hull  and  materiak 
onee  a  yaar,  without  diatinction,  and  order  auoh 
atarea  and  repain  aa  they  may  deem  necessary, 
which  stores  must  be  got  and  repairs  done^  on  due 
notice  being  given^  otherwise  the  ship  thaU  not  it 
mmred.^  The  pobcies  were  all  to  be  time  policies, 
ka  one  yo«r;-«Held,  that  the  efiact  of  not  com.: 
plying  with  an  order  of  the  managing  nnderwiitera 
waa  £at  the  ahip  must  be  oooaidered  unaeaarovthy, 
•nd  the  poUoy  of  inanrance,  which  had  been  cftoted 
on  her,  void.  Stewart  v.  H^ilsoi^  18  Law  J.  Rep. 
(mn.)  Saoh.  27;  12  M.  ft  W.  U. 

(FF)  Wages. 

Tlio  rule  by  whi^sh  the  Court  ia  guided  in  cases  of 
oloiBM  for  wsgea  is,  thnt  the  wages  may  be  for- 
fkited,  net  io  cases  of  diachafge  for  mete  miaoonduot 
alone,  but  where  the  miscoDduct  has  be^n  such  as 


to  render  the  discharge  of  the  aeaman  imperetively 
necessary  for  the  safety  of  the  ship  and  the  due 
preservation  of  discipline.  Th»  Blake,  I  Robeii. 
78. 

Where  miaoondnct  ia  set  up  against  a  suit  for 
mariners'  wagee,  bv  the  owners,  the  Court  has  no 
power  to  mitigata  the  penalty ;  it  must  pronounce 
againat  tho  whole  dans  or  for  the  whole  claim. 
Tke  Biaka,  1  Robert  87. 

A  mariner  disehaiged  from  a  vessel  alter  the 
articles  had  been  aifpacd,  but  before  the  commence- 
ment of  the  voyage,  entitled  to  proceed  in  the  Court 
of  Admiralty  in  a  auit  for  wages,  die  voyage  for 
which  he  waa  engaged  having  been  proaeeuted. 

Sewkble — That  if  the  intended  voyage  be  altogether 
abandoned  by  the  owner,  the  aeaman  must  seek  his 
remedy  at  common  law,  by  an  action  on  the  ease. 
Tim  at$  e/Lemiimi^  1  Robert  88. 

In  a  suit  for  wages,  defence  of  the  owners,  that 
tho  wagea  had  been  forfeited  by  the  mariner's 
desertion,  not  sustained. 

Constmction  of  the  act  6  &  6  Will.  4.  Tha  Twe 
m$ine,  9  Robert  125. 

The  Court  of  Admiralty  has  no  jurisdiction  to 
a4judioate,  ittien  thoelaim  for  wages  ia  fonnded  not 
upon  the  naual  mariners'  contract,  but  upon  a  ape« 
cial  agreement     The  Mcnot  1  Robert  187. 

Clium  for  wagea  sustained.  No  responsive  plea 
given  in  on  bdialf  of  the  owners.  Defonoe  sug* 
geated  by  the  owners  upon  interrogatories:  Firat, 
drunkenness.  Secondly,  absence  without  leave. 
Thirdly,  negligence  of  his  duties  as  chief  mate 
upon  a  particular  occasion.  Semble — ^According  to 
tho  praetiee  of  the  court,  alleged  drunkenness  of 
the  maiiner  not  available  as  a  defence  to  the  man* 
ner's  claim,  unices  it  Is  speciically  pleaded  and 
put  in  isana  in  tho  cause. 

Mere  negleot  of  duty  in  a  particular  inatanoe, 
unices  followed  up  by  consequeoces  injurious  to 
the  owners,  will  not  deprive  a  mate  of  his  wages. 
Tke  Dmeheae  of  Kent,  1  Robert  288. 

&nit  for  wages.  Stipnlatian  in  the  mariner's 
contract,  that  a  share  in  the  proceeds  of  a  whaling 
voyage  afaould  form  a  part  of  the  seaman'a  wages. 
Defence,  that  the  mariner's  claim  was  fonnded 
upon  a  special  contract,  over  which  the  Court  had 
no  jttiiaiUetion,  suetained. 

Amkle--^l{  the  apeoial  agreement  pervades  the 
whole  of  tin  contract,  the  mariner  is  not  entitled  to 
sue  in  the  Admiralty  Conrt  If,  however,  a  part  of 
the  voyage  ia  upon  an  ordinary  contract,  nnd  the 
apecial  agreement  is  only  oontiogent,  the  Court  wiH 
pranounco  for  that  part  of  the  wages  which  h 
claiBaod  under  the  ordinary  eontract  The  JUkff 
Gram,  2  Robert  52. 

Wboro  any  portion  of  a  wracked  vessel  has 
been  recovered,  the  mariners  are  entitled  to  sue 
against  the  proceeds  for  their  wages,  aHhoogh  no 
freight  has  been  earned  $  and  their  Utle  ia  not  di- 
▼eated  bv  tho  oircunistance  that  the  pertiona  of  the 
ahip  which  have  been  preserved,  were  preaerved 
not  by  the  exertions  of  the  craw,  but  by  third 
parties. 

A  summary  petition  in  a  suit  for  wages  admitted 
on  behalf  of  the  widow  and  administratriK  of  a  de- 
ceased seaman,  the  whole  of  the  crew,  with  the  ex- 
ception of  one  man,  hsving  been  lost.  The  Rtliamee, 
2  Robert  119. 


^ 
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(GG)  Wreck. 


By  8  &4  Wi)L  4.  c.  52.  9.  60.  fott^  goods  d«- 
reliot,  jcfts4m,  flottam  or  wvoek,  and  irliioh  eannot 
be  sold  for  the  amount  of  Che  daty,  pay  an  md  mIo- 
fVM  duty  only. 

A  Mp  eontaintiig  tobaoeo  i»aa  itniek  by  another 
ship  daring  a  etorm,  and  deeerted  by  hor  oow  fcr 
some  hours,  and  when  sgain  taken  posaeation  of 
was  on  shore  much  damaged  and  fall  of  wate^ :  4ko 
tobaoeo  In  question  was  also  wuch  daoMged,  and 
was  taken  out  to  lighten  iho  shfip,  and  tfia  ship  waa 
then  got  off  and  sold  Ibr  oneAhird  her  previoua 
Talue: — HeMi  that  the  goods  wete  not  **w«ee1f« 
within  the  meaning  of  the  abOT«  staCiitei  and  that 
the  ship  was  not  wvscked.  Lsgge  ▼.  Bofdi  14  Law 
J.  Rep.  (M.S.)  C.P.  IM. 

Moiety  of  the  slrin  and  oargo  awarded  in  a  oaso 
of  4ei«lioi  Dtilaoitlna  fHm  the  net  tnln«  tiUimfA 
to  the  owners  for  neeossary  exponioa  in'  brligin^ 
the  ship  into  port,  and  an  apportionment  dirMted 
by  the  Conri 

Sembit^A  person  mardy  hMag  labouma  to 
aaslst  in  the  unloading  of  a  sfentodod  vesncl,  atthongh 
entitled  to  aotne  remuneration  fbr  hit  Mperintcn* 
denoe^  «iU  not  be  entitled  to  olsAm  as  a  sBlvor»  TAs 
fVatt,  2  Robert  70. 

Award  and  ap^rtionmifnt  doareed  by  the  Oohrt 
in  a  case  of  derelict.     Tk^  Cw^Um,  2  Kobertr  IMu 


SLANDER. 

..-■•' 

3^  dethvfltion  in  aiandor  allMd  a  dimt  state* 
ment  by  the  defendant  that  the  pisintiff  was  to  bo 
tried  Ibr  Mony.  Tha  proof  was,  that  the  defendant 
stated,  that  ho  had  heaed  that  the  plaintiff  was  to 
be  tried  for  ielony  :<^]iold,  a  vniianot. 

But  held,  that  the  ▼arianoo  tsas  not  asaterial  to 
flw  merits,  and  that  the  Judge  at  tho  tiial  had 
power  to  amtod  under  6  ft  4  Will.  4i  c.  42.  a*  2A. 
Smm  V.  KnomUkm,  iOLaw  J.  Rep«  (ha)  C.P.  12«j 
9  Dowl.  P.C.  40. 

The  defendant  spoke  concerning  the  plaintiff  the 
following  words:  **I  WHT  bet  5^  to  U  that  Mr.  J. 
(the  plaintiff)  was  in  a  sponging-Oionse  for  debt, 
within  the  last  fortnight,  and  I  can  produce  the 
man  wim  locked  hina  up$  the  nan  told  mo  so  h&n- 
selft"  nndf  in  answer  to  the  folltfiring  <iQOstion  by 
a  bystander,  "Bo  you  mean  to  say  that  Mr.  J, 
brewori^of  Rose  £all,  has  been  to  a  sponging- 
house  within  this  lent  fortnight  for  debt}"  tho 
defendant  said,  "Yea,  I  do."  The  jury  hgnxsg 
fonnd  that  the  words  were  spoken  of  t^  pUintiff  in 
the  way  of  hia  trade,—- Held,  that  tho  action  wae 
matnlainable,  and  that  the  Tordiot  wna  rig^t,  aa  it 
was  plain  from  the  conversation  that  &  words 
were  spoken  of  the  pl^infiflT  jq  his  character  of  a 
brewer. 

Semble,  also,  that  the  words  were  actionable  in- 
dependently of  that,  boennse  they  must  necessarily 
affect  the  plaintiff  in  his  trade  and  credit  Jones 
V,  Littler,  10  Law  J.  Rep.  (v.s.)  Ezch.  171 ;  7  M. 
&  W.  423. 

In  an  action  on  the  case  for  words  spoken  of  the 
plaintiff  in  her  vocation  as  servant,  per  quod  she 
lost  her  situation ;  plea^  not  guilty : — Held,  that 
the  defendant  could  not  offer  evidence  to  shew  that 


RmMejf  ▼.  ITeOy, 


the  words  were  innoeeni 
11  Law  J.  Rep.  (n.s.)  C'P.  129. 
The  doelnrationi  aftor  reeicins'  thsit  A  nnd'B,  tie 

Slmtm,  were  lawffnl  hnabawi  and  wlfe^  nod  Ihsc 
;  was  the  lawfol^iater  of  J>,  «lnted»  Ihaftthtf  dfeftn> 
dant  spoke  of  snd  oonootnhag  llM.<plai]itiff  B  «ad 
hor  iotonnnrriago,  and  of  and  oonnenia^  B,  ^ 
ftdso,  fte.  words  foUoirfnfr:  '^it  %a»  Mem  mm- 
tahied  beyond  4ouh(^  that  i>  And  B  avoBOt  only  wc 
brother  and  sister,  but  man  and  -Mfe  :**-^Held|  htt, 
that  tho  pUdntlA  wan  not  immd  to  fiofoiiie 
faitrodnotofy  MAnqoift,  dMi  B  iMa  tfi^  iMrfU  oirtw 
ofD* 

Secondly,  that  tho  deehoatioix  ttea  aot  4MHl1n 
avK«t'«f  JndfBMttt.  Omlm  ^.  JVjiw,  11  Lai^J. 
B4p.(v.8.)Bzoh.SMrl#Mi^  W;M4.  : 
-  Sbndor.  Flint  boont^  **  He  UUod.  ^  eUld?  fr 
was  the  saline  injection  thatdid  Jk,^  idniiendn  a 
lelonionb  UttSngv  JnstttcatiOn,  thnt^t&o^'iAdiiii; 
piolteipg  to  bo  an  apo<fcecafyyiiiip*uptrlyadiiini» 
toted  a  -oertsimnsodioine  to  tlM'^ohiMy^shMif  irflMr 
taking  iv^Mrit  ^iod^  aftd  that  flio'dettli<«rihvoMt 
was  occasioned  by  lfte'modidilb>^^^Hold:d^4e 
doolaralkpn  oontamod  a  charge  of  tnaiiiUhgiter, 
irkiob  the  |dear  did  not  dienyi  bnt  jMtified^'by'ohetM 
ing  circnmstances  amounting  only  to  anib  jtNiiiiii 
nndtpaaihoro^woilt  /       ' 

Seoond  oonni^  ^'Ho  mad*  19  Am  tttdfooMrtrlMg 
thnraA  jeafotwyf  becanse  I  woold  Hdt  stto*  hlm^m 
me  his  own  judgMentt^  inauettdOfthnt  tbepUttiff 
had  intentionally,  and  tiMmimproporteOtioei^^rili 
np  the  ttedioinea  hohad'adm&iitend  t^tfaedfi}^ 
in  a  wrong  and  improper  mann^r^  end  Ihsl  'Mk 
modhlinos  wove  wning  and  iinpropefvtortlie  plib- 
tiff*a  knowledge :--H6ld,  that  tiie  ooiniS  didliff 
hapato  any  thing  to  tho  plaimifl;'  liar  "whfoh  hi| 
would  be  criminally  responsible,  and  was  itMftiti 
HJ. 

Thik4  oonnt»  *<Mr.  P  told  «o,th«i1io  ^dioplidn^ 
tiff)  had  gi¥on  my  child  too  mnck  naontiy,  tuA 
poisoned  it,  otherwise  it  would  have  got  wdl;" 
innuendo,  that  the  phnntiffliad  ocoaaibned  the  desth 
of  l&e  child  by  ndmitusteiing-'tob  mooli  meRSiy^i 
through  ignorance  and  want  of  caution.  Pies,  tt 
to  so  mttoh  of  the  words  as  imputes  ttt  tte  plaintiff 
the  having  given  die  ehfld  too  mwAutoftiiiy^  thst 
the  plah^liff  did  administer  to  the  elifld  or  inlpfO|fef 
and  exoessive  dose  of  meroury: — H^d,  dttlme 
plea  was  ill,  as  it  neither  confessed  nor  avoided' tie 
(diarge  in  the  thlid  oottnt  BedeM  T.  BaateO;  IS 
Law  J.  Rep.  (v.s.)  C.P.  4;  4  M.  ft ^.'1^0;    '  ^' 

If  a  person  has  uttered  slanderous  words  of  sii^' 
other,  and,  upon  being  asked  by  the  party  siandef^ 
if  he  has  uttered  such  words,  repeats  ttie  ststetatet 
in  the  presence  of  a  third  person,  anch  atatenMaStbi 
not  a  privileged  ooramonicatiott.  GrffStkt  r.  ttt^ 
14  Law  J.  Rep.  (n.8.)  Q.B.  197.  t     .    - 

If  In  an  action  ibr  slander  in  whidl  tfco  dedica- 
tion oontidns  prefhtory  allegations  Ae  definditfl 
only  plead  not  guilty,  the  plaintiff  will  not  te 
allowed  to  go  into  any  evidence  as  to  the  prefsleiy 
allegations,  and  all  those  allegations  mnst  be  t^cn 
to  be  perfectly  true,  as  the  defendant  has  not  denied 
them,  which  he  might  have  done  if  he  had  mc^ 
to  put  the  plaintiff  to  prove  them.  Ocpynar  V.  SMpif 
Car.  &M.  532.  ^ 
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SLAVE. 

Fuitber  provwion  made  for  AciUtatiiig  and  ogri- 
pktioip  the  <&itribtttioii  tnd  payment  of  compenta- 
tioft  Ibr  slanrcs  upon  the  aboUtion  of  slat^ry,  by  4 
y  ttst  e.  18 ;  19  Law  J.  Stat  16. 
••  Prarisiooa  for  oarryiag  into  effoot  the  treaty  be- 
tweea.H«r  Mi^esty  and  tbe  Argentine  Confederatioo 
iK  tbe  abelhioD  of  tbe  alave  trade.  6  &  6  Vict  c.  40 ; 

20  JUaw  J.  Sut  1&2. 

PravitiQfnt  for  oartying  into  effect  a  oonventKm 
between  Her  Migeaty  and  tbe  Republic  of  Hayti  for 
the  more  effectnal  suppression  of  the  slave  trader 
^&  6  Viet  c.  41 ;  20  Law  J.  Stat  16S. 

^BraYisiona  for  better  and  mere  efiectttally  carrying 
into  efiect  tMaties  and  conTentionB  with  foreign 
a<ates  for  snppreBsing  the  slaTC  trade.  S  &  6  Ykt 
a  i2;  20  Law  J.  Sfiat  US. 

The  1  &  2  Vict  c.  102.  for  aathorising  Her  Ma- 
jea^  (0  carry  into  immediate  exeontiDn,  by  ordera 
kt  oennoil,  any  treaties  for  the  supprenion  of  the 
ail«ve  tnide»  eentinaed  nntil  the  let  Augvat  1643,  by 
^  4fc  6  Vict  c  59;  20  Law  J.  Stat  226. 

The  2  &  8  Viet  c  73»  for  the  suppresaion  of  the 
abiYe  trader  amended  by  6  &  6  Vict  c  91 ;  20  Law 
J..$lat  H^ 

The  2  &  8  Vict.  c.  73,  for  the  suppression  of  tU 
alikve  trade,  repealed  so  far  aa  ndates  to  Portugiiese 
Tflssela,  by  6  ft  6  Vict  c.  114;  20  Law  J.  SUt  437. 
•  Provision  made  for  carrying  into  effect  a  treaty 
between  Her  Migesty  and  the  Republic  of  BoUtIs, 
for  the  abcdition  of  the  slate  trade.  6  Vict  c  14$ 
^1  LawJ.  Stat  11. 

,  Prevision  made  for  carrying  into  efieet  the  trea^ 
betareen  Her  Majesty  and  tbe  RepubUo  of  Texae, 
|pr  the  suppression  of  the  Afirioan  slave  trade.  6 
yi«t  c  15;  21  Law  J.  Stat  12. 

Provision  made  for  carrying  into  effect  the  treaty 
baCween  H»  Miyesty  and  tbe  Oriental  Republic  of 
|be  Uruguay  for  the  abolition  of  the  slave  trade,  tif 
Vict  e.  16;  21  Law  J.  Stat.  12. 
.  The  1  &  2  Vict  c.  102.  continued  until  the  1st  of 
Auguat  1844,  by  6  &  7 Vict  c  46;  21  LawJ.  SUt 
94. 

.  Provision  made  foff  carrying  into  execution  « 
treaty  signed  at  Loodon  for  tbe  suppression  of  the 
alave  trade,  so  far  as  the  same  relates  to  Great  Britain, 
Anetriay  Prussia,  and  Russia,  by  6  &  7  Vict  a  ^Q| 

21  Law  J.  Stst  97. 

r  Provision  made  for  carrying  into  effect  the  treaty 
between  Her  Majesty  and  the  Mexican  Republic 
for  Ae  id)olition  of  Uie  traffic  in  slaves,  by  6  ft  7 
yict  c  51 ;  21  Law  J.  Stat  97. 
.  Proviaion  made  for  carrying  into  e^ot  the  treaty 
between  Her  Majesty  and  the  Republic  of  Chile  for 
tbe  abolition  of  ihe  traffic  in  slavea,  by  6  &  7  Vict 
c  52;  21  Law  J.  Stat  98. 

Provision  made  for  carrying  into  efiect  the  treaty 
between  Her  M^esty  and  the  Queen  of  Portugal  for 
the  auppression  of  the  traffic  in  slaves,  by  6  &  7 
Vict  c.  5*3 ;  21  Law  J.  SUt  99. 

The  more  effectual  suppression  of  the  slave  trade 
provided  for  by  6  &  7  Vict  c  98 ;  21  Law  J.  SUt 
239. 

Her  Majeaty  authoriaed  to  carry  into  immediate 
execution,  by  orders  in  council,  any  treaties  for  the 
suppression  of  the  slave  trade,  by  7  &  8  Vict.  c.  26 ; 
22Law  J.  Sut71. 


Her  Migesty  empowered  to  direct,  by  orders  in 
council,  that  all  treaties,  &c.  concluded  with  foreign 
poweiv  for  the  suppression  of  the  slave  trade  shall 
be  carried  into  immediate  execution,  by  7  &  8  Vict, 
c  26 ;  22  Law  J.  Stat  71. 

The  7  &  8  Geo.  4.  c.  74.  for  carrying  into  execu* 
tion  a  conveatiett  with  tbe  Emperor  of  Brazil,  for 
the  regulation  and  final  abolition  of  tbe  A&ican 
alave  trade,  amended  by  8  3r  9  Viet  o.  122;  23 
Law  J.  Stat  508. 

A  merchant  of  London  waa  indicted  for  an  offence 
against  the  act  of  parliament  prohibitiBg  slave  deal- 
ing.  His  eoiinael  applied  to  the  Court  to  allow  the 
pnaoner  to  sit  by  him,  not  on  the  ground  of  his 
positioB  in  soeiety,  but  beoauae  he  was  a  foreigner, 
and  several  of  the  documents  in  the  ease  were  in  a 
foreign  language,  and  it  wotUd  therefore  be  conve- 
nient for  bia  counsel  to  have  him  by  his  side,  that 
he  might  eonsult  him  during  the  trial : — Heidi,  that 
the  application  was  one  which  ought  not  to  be 
granted* 

The  provisions  of  the  stat  5  Geo.  4.  c  1 13.  are 
not  confined  to  acts  done  by  British  subjects  in  for- 
theranee  of  the  slave  trade  bk  England  or  the  Britiah 
colonies,  but-apply  to  acts  done  by  British  sul^^cta 
in  fiirtherance  of  &iat  trade  in  plaicea  not  part  of  the 
British  dominions. 

In  order  to  convict  a  party  who  is  charged  with 
having  employed  and  loaded  a  vessel  for  the  pur^ 
pose  of  slave  trading,  it  is  not  necessary  to  shew 
that  the  vessel  which  carried  out  the  goods  was 
intended  to  be  used  for  bringing  back  slaves  in 
return ;  but  it  will  be  sufficient  if  there  was  a  slave 
adventure^  and  the  vessel  waa  in  any  way  engaged 
in  the  advancement  of  that  adventure. 

Where  a  party  living  in  London  waa  charged 
with  having  chartered  a  veasel  and  loaded  gooda  on 
board  for  the  purposes  of  slave  trading,  it  was  held 
that  slave  trading  papers  fennd  on  board  the  veasel 
when  she  was  seized  m  foreign  parts,  but  not  traced 
in  any  way  to  the  knowledge  of  such  party,  were 
not  admissible  In  evidence  against  him.  Reghia  v, 
Zulueta^  1  Car.  &  K.  215. 


SMALL  DEBTS  ACT. 

Provisiona  for  better  securing  the  payment  of 
small  debts.  %  &  9  Vict  e.  127;  23  Law  J.Stat  App. 
xxiii. 

In  order  to  entitle  a  defendant  to  ihe  benefit  of 
the  48  Geo.  3.  a  123,  the  Small  Debts  Act,  he 
must  remain  in  actual  euatody  during  twelve  suc- 
cessive calendar  months;  if  he  enjoys  the  privilege 
ef  the  rules  during  any  part  of  that  period,  he  is 
disentitled  to  that  benefit  Eiffe  v.  Jueoh,  9  Dowl. 
P.C.345. 


SOLDIER. 

[See  WiLt.] 


SPECIAL  CASE. 

[See  Practice — Wxtwbs*.] 
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SPECIAL  JURY. 
[Se«  JUfiY,] 


SPECIFIC  PEI^OiiMANCiEw 

(A)  WkbV  t>«OlLB£D. 

(B)  Wasnupvaed^ 
<€)  Fottii  oy  DBCfKBB. 
(0)  FoKimok  oiT  Bill  for. 


(A)  WmM  j>BcmBii>. 

[GMdUto  V.  Psfrtfriif M,  4  Uir  J.  Dig.  SSS\  4  Y.  8t 
C.  86{  mened)  r&ite  T.  Owi^,  8  C.  ft:  F.  766.] 

B 1W9  teramt  in  poMeid«ii  of  a  koaWyVA^r  n 
leaw  from  A  for  thhty^ooe  ym,  at  a  rent  of  60£| 
¥ritl»  ftJDoveflant  in  tile  kue^  0n  the  part  ef  B,  to  do 
certain  r^mrf  nt  a  eott  of  SOOI.,  to«rardft  which  he 
was  td  he  allowed  lidt  out  of  the  rent  B  aleo  held 
of  a  ^rd  person  an  B4]oinifig  field,  ae  a  jrearly 
tauBt:  at  a  ire&t  of  4M.  A  all«rw«updi  empIoTod  B 
to  ne^fotiate  (he  pttwhaee  of  the  Md,  Baying  he 
wesld-  *''attaoh"  It  to  the  toreiaHes,  and  the  re-* 
paira  were  to  bo  dtlayod  tilltho  f  esult  was  known. 
A  putchitoed  die  llfud,  and  it  then  was  veAally 
agreed,  tikt  the  Alteradonii  and  improvements 
ahouM  be  eslondody  oo  as  to  can^  the  houee  into 
the  fleld,  and  to  take  in  part  of  the  same  as  a  gardeUj 
at  the  joint  ezpcMfle  of  A  and  B.  These  alterations 
were  oftvi^  into  ofibot  under  the  snperintendeoeo 
of  A'4  surveyor,  at  an  ospense  of  6^01  A  memo-* 
randum  was  then  drawn  up  in  A* »  handwriting,  and 
s^iiod  by  B,  tortile  efifi^ot,  that  A  having  as^d  to 
advanoo  to  B  U^LUk  spddition  to  <he  IdOf.,  it  was 
amod  thM  the  tent4Sf  6dlL  idi  the  house  and  field 
ahoold  he  tacreated  to  QOt '  This  mini  was  tecetved 
by  A  as  ode  ontiie  tent  for  the  hotlse  and  field  for 
soobe  yeai'Sf  >i^en  tho  dc^ndsut^  as  a  purehaser 
from  A'k  dorieeeS)  brooght  his  ejectment  to  recover 
thei  field.  On  «  bftll  by  B-4&t  specific  |>erfiyrmance, 
&o<i  it  was  held,  Ihsr  there  wtis  proof  of  a  parol 
agreUnent  to  grant  a  lease  of  the  field,  and  ifiat  it 
wao  evAcientlT  proved  froiA  fftd  ficfo  in  evidence, 
coupled  with  the  memorandum,  that  Aie  interest  of 
B  dn  the  field  wtaa  to  be  commensurate  with  his 
interrst  In  the  house i  and  that  the  improvements 
and  the  expenditof e  of  B's  money,  being  accOrdmg 
10  the  previous  agreement,  w^e  a  sufficient  ^art 
petfTormadot  to  take  the  case  out  of  tiie  statute,  and 
specific  pcrformanOe  was  decreed.  Sutherkmd  v. 
Brif^ty  1 1  Law  J.  Rep.  (w.s.)  Ch*  86*  i  Hare,  26. 

Speciiio  ttorfDrmancp  of  an  agreement  by  defen- 
dant  to  balid  an  arefawav  on  his  own  grduhd,  in  the 
oonitruetion  of  which  we  plaintiff*  has  a  materia} 
interoht,  decreed.  Storerv.  Oreat  Western  JMltoay 
aompmy,  12  Law  J.  llep.('K.8.)  Ch;6d;  2  Y.  &  Coll. 
C.€.a48. 

By  a  will;  certain  hereditaments  were  devised  to 
trustcooi  on  tnisi,  if  neoessaryt  to  tell  tw  payment 
of  debts,  »nd,  subject  thereto,  in  truet  A>r  A  for  life, 
with  remaindovs  ovbrt  sttid  A  was  appointed  exeen*- 
trix.  A  catered  into  a  ^ontraot  with  B  for  the  sale 
of  this  property,  aa  if  she  hAd  been  solely  entitled 
thersto  in  nor  ow«  light  Abtt#a«t«'of  title  wer^^ 
h/iwrvar,  riolivcred  immediately  after  to  B's  soli- 
oiiof,  (n  wfiich  the  state  ofHho  title  appeared;  a^d 
diiHrfg  the  spaofl  of  a  jmx  after  the  agreement, 


various  communications  paaaed  betwecB  the. soli- 
citors of 'A  and  B,  and  Various  re^ut&ltiotis  as  to  t^ 
Bile  Were  given  and  complied  witti,  but,  previooi^ 
to  the  filing  of  the  bill,  no  objectaon  was  ever  maje 
to  the  agreement  on  the  ground  of  want  of  mota- 
alffy,  and  no  donbt  ever  suggested  that  the  proper 
parties  would  not  join  in  the  coaveyanoe: — Utii^ 
that  in  tips  slate  of  things  the  p.urchi^  ooi^d  9St 
resist  specific  perfbrmanccj  on  ^e  groimd  of  mat 
of  mutuality. 

Ail  agreement  \q  a  party  to  sell  a  thing  whioh  he 
is  not  possessed  of  or  entnled  to  at  tiie  date  of , lbs 
agreement,  is  not  invalid  at  law. 

The  conduct  of  a  purchaser  may  amount  to  \ 
Waiver  of  the  objection  of  w^t  of  xnutuality,  M«r 
hury  V.  HeOchen^  12  Law  J.  Hep.  (H.a.)  C^  ^\ 
2Y.&Coll.C.C.54. 

An  estate  belonging  to  A  was  advettiaed  Icf  pak 
by  auction;  B  and  C,  who  had  estates  a4Joh4Bg  ^ 
it,  were  both  desirous  of,  purchaaiagit.  An  9giee- 
ment  was  entered  ipto  between  p  and  C,  fg  tht 
fbllowing  efiect: — In  consideration  of  C's  B^tf^ 
posing  S  in  the  purchase  of  A*s  eatate^^B  i 
in  case  he  pHrchased  4' a  estate,  not  to  i^Vii 
estate  or  hia  own,  without  |[iving  C  the  Qp^d^ j^ 
purchasing  both  at  a  certain  price;  and  B  wft 
engaged,  in  case  he  purchased  A*a  estate,  thai  C 
AouJd,  for  twelve  months  after  the  deaUi  of  B^havQ 
the  option  of  purchasing  both  estates  at  a  c^rtva 
price: — Held,  that  this  agreement  was  not  iQegiJa 
and  that  C  was  entitled  to  have  a  specific  poHocn- 
ance  of  it.  Galton  v.  ^9W»*,  IS  Law  J.  ^p,  (B4J 
Ch.388;  IC0II.C.C.  243. 

A  and  B,  joint  tenants  of  certain  copyh^U  liada 
of  inheritance,  by  ai^  {igreement  in  writing,  psdk 
beware  the  statute  4  I^E  5  VicL  c  ^,  a^rc^  t»  a 
specific  division  of  the  lands  between  Ui<i9i&.  apl 
each  party  daring  their  joint  lives  had  tl^e  eaelmve 
possession  and  enjoyment  of  the  share  iJTotlisd.lf 
n!m  bv  the  agreement  B  fifterwarda  died,  intestalik 
On  hill,  bv  his  heir,  against  A,  it  wa&  held  that  tic 
Cotot  could  decree  a  specific  performaoee  of  ^ 
agreement,  even  although  it  had  no  Jqrisdif^ 
before  the  statute  to  decree  a  partition  of  copjhsU 
Unds.  BoUon  y.  War4, 14  Law  ).  I^p,  (N.9.)  CUHI. 

Specific  performance  of  an  f^retment  tog;raoi  b 
personal  annuity,  and  to  provide  a  lionse  ofitcertwii 
ralue  for  a  party  to  live  in,  will  be  decTee4  la  e^uittl 

A  for  certain  considerations  mentioiiQd  m  a  dcJl 
and  also  for  other,  considerations  po^  inoontisM 
with  the  former^  agreed  to  grant  to  B  an  iDiui^ 
fbr  bis  life,  and  to  provide  him  a  house  of  t^  valae 
of  lOt  a  year  to  live  in.  TJpon  a  bill  hei^g  fikdlV 
B  for  speoific  perfqrmaace,  it  Y^as  held,  that  he  vas 
at  liberty  to  prove  the  con^ideratioDs  which,we8B 
not  stated  in  tlie  deed ;  an4»  also,  that  the  Cstttt 
could  grant  the  relief  pr^ed,  «}tbough  no  teeootf 
on  land  was  agreed  to  be  given  for  the  fMformaice 
of  the  agreement  C^tford  v.  TurrtU^  I4L»v7. 
Rep.(iv.8.)Ch.390. 

^  testator  by  his  will  directed  ^t  lui  V^ 
should  be  paid  out  of  his  estate  and  eSccta ;  h«  then 
gave  all  his  real  and  personal  estate  to  his  wife  iac 
her  life,  and  after  her  decease  directed  that  aIlhi|L 
real  and  personal  estate  shonld  be  ai^d,  an!  At 
produce  divided  among  the  jperson;|  named  li  As 
will.  He  tl)en  directed  (hat  the  receipta  of  hia 
executrix  and  executor  should  he  jood  disduxgcf 
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to  (lie  ptir^aeen  of  bis  r^al  and  penonal  caUte^  an4 
a]ppointect  tus  wife  and  G  to  be  the  executrU  •it4 
executor  of  liis  will.  In  a  auit  to  enforce  tht 
apecific  perfomaRce  of  a  contract  entered  into 
between  the  executrix  and  executor  and  a  purchaaer 
flif  a  part  of  the  real  estate  of  the  testator, — Held, 
that  the  executrix  and  executor,  on  proof  that  the 
personal  estate  of  the  testator  was  not  aufflcient  for 
the  payment  of  his  debts,  had  power  to  enter  into 
the  contract,  trut  thrt  the  title  ought  not  to  be  forced 
on  the  purchaser  without  the  eoncorrence  of  the 
heir  of  ue  testator. 

Whether  the  executrix  and  executor  had  a  legal 
power  of  sale,  quart.  Gosling  t.  Carter^  H  Law  J, 
Rep.  (its.)  Ch.  218|  I  Coll.  C.C.  644. 

The  Court  will  decree  a  specific  perfonnanco  of 
am  agTfement  for  the  sale  of  a  certain  number  of 
shares  in  a  railway  company,  Duncuft  y.  Jlbrecktf 
12  Sim.  189. 

A  bill  prayed  the  specific  performance  of  an 
agreement  if  a  good  tide  could  be  made.  At  tht 
hearing  it  was  declared  that  the  agreement  ought 
to  he  specifically  performed,  and  It  was  referred  to 
th^  Master  to  inquire  whether  a  good  title  could  be 
made.  The  Master  reported  in  the  negative.  The 
plaintiH^  on  further  directions,  waived  all  objectiont 
to  the  title,  and  proposed  to  take  the  property :  thia 
was  resisted  by  the  vendor : — Held,  that  the  plain- 
tiif  was  entitled,  but  being  aware  at  the  first  hearing 
Of  the  objections  to  tht  title,  he  ought  to  pay  the 
costs  of  the  investigation  in  the  Master's  office. 
Bennett  t.  P^wUr,  2  Bea.  302. 

A  party  acting  as  the  absolute  owner  oontraoted 
to  sell  property.  He  was  the  absolute  owner  of 
part,  and  as  to  the  other  part  he  was  tenant  for  life, 
vith  a  power  of  sale  at  his  request,  and  by  hia 
direction  vested  in  trustees.    Upon  a  bill  by  the 

Surchaser  for  specific  performance  an  inquiry  waa 
Irected,  whether  the  defendant  could  maie  a  good 
tftle,  or  could  by  application  to  the  trustees  proeure 
a  good  title  to  be  madfc.  Graham  v.  Oliver ^  I  Bea.  124. 
Difficulty  in  decreeing  a  partial  performance  of 
a  contract,  where  a  vendor  has  not  the  power  of 
faBy  peiforming  it.  « Ibid. 

The  owner  of  an  estate  toolc  the  benefit  of  the 
fnsolvont  Act,  and  ailerwards  became  baokrupL 
The  assignees,  in  bankruptcy,  without  commuai* 
eating  wuh  the  assignees  of  the  insolvenov,  in 
whoiti  the  estate  waa  vested,  sold  it  Pending  a 
fiiit  instituted  by  the  vendors  for  a  specific  per- 
Ibnnance,  the  assignees  of  insolvenoy  affirmed  the 
sale.  A  specific  performance  waa  decreed.  Side- 
beikamv,  Barrihgtcn,  5  Bea.  261. 

Evidence  on  which  the  Court  might  decree  the 
ffpecifie  performance  of  an  alleged  agreement,  ac- 
Ar£ng  to  one  construction  of  a  writing  which  waa 
oC  dnubifb]  meaning,  where  a  conveyance,  accord- 
ing to  a  different  constraction,  had  been  executed 
by  the  vendor,  and  accepted  by  the  purchaser^ 
Hmmafaiu  v.  Hame^  3  Have,  276. 

'Wliere  a  manor  was  advertised  for  sale,  and  de- 
sctlhed  in  the  particulars  and  conditions  of  sale  as 
a  manor  of  which  the  fines  were  arbittary ;  and  it 
snsj^red  ^at  the  fines  were  arbitrary  only  on  aVe- 
im^on,  and  that  certain  fixed  payments  in  the  nature 
of  teliefk  were  made  on  descents : — Held,  that  spe-' 
ciii'c  performance  might  be  decreed  with  compensa- 
tion, the'  conditions  of  sale  allowing  compensation 


for  error  in  the  description  of  the  property.  Cuddeh 
V.  Cartwright^  4  Y.  &  C.  "25. 

Specific  performanrf  dfirwed  of  a  parol  agree- 
ment deposed  to  by  the  plaintiff's  witnesses,  but 
denied  hf  the  answer;  Ae-  agr^em^nt  cbtastituting 
a  material  part  of  Ibo  ooBsideratton  Ibt  which  the 
plaintiff  had  assigned  his  least  ff  thiD  defendant, 
although  such  coasidenlioit  was  lot  expressed  in 
the  deed  of  asilgiinient^  Clig^rd  %  Tmrellf  1  Y.  ft 
Coll.  C.C.  188. 

Although  an  agreement  between  an  intended 
lessor  and  lessee  ttirjr  'poUMf  amount  at  law  to  a 
preMt  denial  oar  alflignineiit»  yet  if  upon  tliefiide  of 
tht  JustTuvkent  it  appeals  thftt  ftluither  iiMtnittieAl 
is  neoessary  tb  carry  the  intentions  of  the  -patfies 
into  exeoutioD,  a  eeuit  of  equity  wiU  decree  spoosflo 
perftrvapce  of  the  agreesoent  in  that  particiiter. 
Fermer  ▼,  Hsphrnn,  2  Y.  ft  Ctrfl.  C.a  15{K 
,  S,  uAdev  the  belief  that  he  h*d  tht  i;M*sitti|ilt  in 
an  estate  anbjeet  to  a  life  interest  in  hia  mother, 
fooveyed  all  bis  intarfst  to  tnuileea,  for  the  bciisAt 
of  his  oreditDrsb  The  conveyasioe  oOctsmed  etrre* 
oants  for  title,  and  for  furAer  asiurMioflL  It  ttmsrd 
outk  that.  9X  the  time  of  the  coQTtf  aatt,  tht  nsttfctt 
had  th»  fe&4inpk,  w^oh,  tipim  her  deith^  defr 
standed  to  J  S  aa  her  heir^at-lawt-^Htld,  telv 
although  so  tetate  passed  by  the  ooartyatioev  ytt 
the  transaction  amounted  to  -a  ctatrad  for  ftahe  of 
the  apecific  estate,  and  that  J  8»  unlets  he  eonki  sH 
aside  ihe  oontraot  for  frand,  %l«s,  in  tqoity,  cony 
pellable  to  carry  it  into  -txtentaon*  JBmiih  v.  BtOcetj 
1  Y.  ft  CtU,  C.C.  223* 

A  person  tontratted  to  sell  an  cstaite,  lehtl,  at  te 
time  of  the  coatraft»  had  M>  Itgfti  ix  e^uitaUetidt 
lo  it,  bv  reason  of  tht  alimiagn  of  a  party  t]art«B^ 
whom  be  olMined.  'Tho  pmchaaet^  by  hi^  osvh 
inquicies,  aacertained  thftdtfifto^  oftitlef  hut  did  not 
tUf  after  some  months'  neg^ociAtion  ^iththcvendtt, 
itpudiate  tht  tontraot».  The  vciidos  iMb  fllfed  hiB 
bill  for  apecific  perfonnanee^  ntld  pending >tho^  int.' 
veatigation  of  the  title  hi  tlm  lfim\»f^  office  ob^ 
tained  »  grant  o^  the  batata  fifov  tilt  crown  r^Htld^ 
that  ht  was  entitltd  It  a  dtcfef««  B^^km  v«  Mmumta^ 
1  Y,  ft  ColL  C.C.  €08. 

In  a  suit  for  spotific  pexftr«»nOr  of  ft^wiittett 
agreement,  a  parol  vwiatifm  4iot'  sot-  up  ^tiie 
answer,  but  coming  oiU  on  l^t  citts^tOBaoHBaflioii  of 
die  defendant's  agent,  who  was  t»e  ol-titt  phiinliffhi 
witnesses,  is  &  proper  subjtctlbr  inquiry,  htfofothe 
Court  finally  disposes  of  the  eaae^ 

Bembk^hvX  tht  pHiintiff  ootsettttng  tt>  adopt  H 
as  part  of  tht  contratt,  a  sptoifio  pwri^odiBiio^  of 
tht  Qontract,  with  the  parol  variation,  wte  dtcvted 
immtdiatelyi  witk  eotts^  t<mioiti  totd  BUrrnhghmt 
Railway  CM^mnifr,  Winter^  1  Cr.  ft  P.  £7. 

An  objection  to  a  bill  bv.an  Incorporated  nil«ay> 
company,  fbr  specific  perrormance  of  a  contM^'fo^ 
the  purcbaao  of  land  tntsfftd  into  hy  their  agttit, 
that  it  did  not  appear  tliat  the  agent  waa  aothonnd 
under  tht  oorporate  teali  aQ4  tfaereftrt».4haeihlnfto- 
was  no  mutuality,  overiultd,  on  tht  ground tiMttiit 
oampany  had,  before  tht  bill  was  fiML  nftt  oidy* 
tntered  on  tht  contract  by  enteriiig  into  pofatHiioir 
of  the  land»  but  aotajjly  m^dt  frMilroad  ovtnitU 
Ibid.  . .        ■■  ^w  ^i\ 

Deortt  fin:  tht  egceentkn  of  a  itwe  tt^e^pl«iiH> 
ti&,  according  to  tht  terms  of  aib  agrMpeneat^  enilend) 
into  between  the  two  defendants,  it  appearing  that 
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one  of  tlie  drfbadanti,  wIm  rMfsted  the  decree,  and 
claimed  the  benefit  of  the  agreement  for  himself^ 
acted  aa  acent  of  the  plaintiffs  in  negotiating  the 
leaae  iiwn  hia  co-defendant,  eo  that  his  own  inten- 
tion waa  immatpfialt  aitd  the  Court  being  satisfied 
moreoTex,  npon  tiie  evideaoe,  that  Ae  real  object 
and  midenUnding  of  the  contracting  parties  wa< 
an  agreement  for  a  lease,  for  the  benefit  of  the 
plaintii&     Toiler  t,  ■SsAron,  4  M.  ft  Cr.  184f. 

A  contraeted  to  parchaae  an  estate  of  B,  being  at 
the  same  time  vnder  a  secret  understanding  with  C 
to  sell  the  estate  to  him  (  and  a  contract  was  after- 
wards entered  into  between  A  and  C  to  that  efi^et : 
—Held,  diat  a  bill  for  specific  performance  was 
maintainable  by  A  and  C  against  B ;  and  the  price 
being  adequate,  and  it  not  being  suggested  by  B 
that  he  had  even  refused,  or  was  unwilling,  or 
would  have  objected  to  treat  with  B,  or  mightliaTe 
obtained  bitter  terms  from  him,  had  he  known  the 
real  circumstances  of  the  case,  the  Court  decreed 
specific  performance  against  him.  ffelthorpe  r. 
HolsaU^  1  Coll  C.C.  20S ;  and  eee  (hthy.  Thodey, 
Ibid.  %i&,  n. }  i^AMV  V.  Hoggi  Ibid.  228,  n. ;  CdUU 
V.  Hover,  Ibid.  227,  n. 

A  veudor  contracted  to  sell  an  estate  in  fee,  with 
a  Btipttlatioa  that  if  any  dispute  should  arise  as  to 
the  title,  the  same  should  be  submitted  to  some 
eminent  conveyancer,  and  that  in  case  he  should 
be  of  opinion  that  a  good  title  could  not  be  made, 
the  contract  should  be  reschided.  TJpon  the  deli- 
very of  the  abstract,  it  appeared  that  the  vendor's 
mother  had  a  life  interest  in  the  premises,  and  that 
her  interest  was  known  to  the  vendor  at  the  time  of 
the  contract.  Upon  her  refusing  to  join  in  the 
conveyance  to  the  purchaser, — Held,  that  the 
vendor  waa  not  entitled  to  rely  on  the  before-men- 
tioned stipulation  as  a  ground  for  rescinding  the 
contract,  but  diat  the  contract  must  be  specifically 
performed,  with  compensation  in  respect  of  the  life 
interest    Ibid. 

Specific  performance  decreed  of  a  parol  agree- 
ment (in  part  perfonned)  for  surrendering  a  leane, 
and  granting  a  new  leane,  at  a  reduced  rent.  Parker 
v.  Smith,  \  CdL  C.C.  606.  . 

Under  a  marriage  settlement  tenant  for  life,  with 
remainder  to  ius  £st  and  other  sons  by  his  wife  F, 
in  tall,  with  remainder  to  himself  in  fee,  had  power 
to  grant  leases  for  ninety-nine  years  in  possession, 
at  the  most  improved  rent,  under  an  indenture  of 
lease,  to  be  executed  with  certain  formalities. 
Twen^-eight  vears  after  the  marriage,  the  wife 
atill  living,  and  there  being  no  issue  of  the  mar- 
riage, the  husband  gave  a  bond  conditioned  for  the 
granting  a  leaae  for  ninety-nine  years,  at  a  rent  of 
20i.  per  aiMNMi,  upon  the  expiration  of  a  subsisting 
leaae.  Aa  soon  aa  the  subsisting  lease  determined, 
the  obligee  of  the  bond  entered  iuto  possession,  and 
for  sonae  yean  paid  a  rent  of  202. : — Held,  notwith- 
standing some  evidence  of  inadequacy  in  the  rent, 
that  the  npreaentatrves  of  the  obligee  were  entitled 
to  a  decree  for  specific  performance  of  the  agree- 
ment contained  in  the  bond.  Builer  v.  PowiSf  2 
CoU.  C.C.  166, 

.    (B)  Wbsi7  rbfubbd. 

P  being  seized  of  an  estate  by  lease  for  lives 
renewable  for  ever,  subject  to  a  rent  equal  in 
amount  to  a  rent  which  a  sub- tenant  paid  him  for 


part  of  the  estate,  agreed  in  wridog  to  1|^  <be  other 
part  in  his  own  possession  to  D,  hb  broCner,  for  the 
lives  of  X>  and  two  others,  and  the  life  of  the  sur- 
vivor, free  from  rents  and  assessments  during  0*s 
life,  to  be  subject  to  a  rent  of  350A4iirii]^  the  ether 
lives  or  Rfe  surviving  B ;  leases  to  be  executed  at 
the  request  of  either  party.  A  memorandum  uaa 
added,  of  the  same  date,  signed  by  both  paiticis 
stating  *•  rent  to  be  payable  half- vearlj,  cverv  lat 
of  May  and  1st  of  November  hencerorward.*'  Fnor 
to  the  agreement,  D  being  elected  member  of  par« 
Mament  for  a  city,  was  required  to  take  the  meoh. 
ber*8  qualification  oath,  and  a  petition  waa  threat^ 
ened  against  his  return  for  want  of  qnnHficatipn, 
but  was  abandoned  at  the  date  of  the  agreement. 
P  died  intestate,  without  executing  a  lease  or  uut- 
ing  with  possession :— Held,  by  the  Lords  (awn^ 
ing  a  decree  dlsmisfiing  a  bill  filed  by  D,  against  P^a 
heir-at-law,  for  specific  performance),  that  the  gir* 
cnmstances  and  evidence  shewed  that  the  object  of 
the  agreement  was  to  give  D  a  qualifiicatloa  for 
parliament ;  that  no  interest  in  fhe  property  jpaased, 
and  that  the  parties  never  intended  that  the  igtee- 
ment  8hou1d  ne  executed ;  and  therefore  the  execu- 
tion of  it  could  not  be  enforced,  either  as  an  agree- 
ment for  valuable  consideration  (which  was  the  case 
made  by  the  bill)  or  as  a  gift 

Courts  of  equity  do  not  decree  specific  perioral- 
ance  of  incomplete  gifts. 

Inadequacy  of  v^ue  la  not  an  objection  to  .de- 
creeing specific  perfbrmance,  unless  the  inadequacy 
is  so  great  as  to  prove  fraud,  or  that  the  paxtiet 
could  not  have  intended  to  execute  the,  cgntriyt. 
The  uncertainty  which  the  abpve  ni^orand^m 
made  in  the  agreement  would  of  itft^  make  iLia^-< 
possible  to  decree  specific  ner|btmAno&  witbout 
pnying  the  rent  of  350^  from  i^  iaie^  ■  .Cptt^^;^  v, 
Catlaghan,  8  C.  &  F.  874.  \     ,      ^   ^[[^'  .* 

Trustees  for  sale  of  a  manor  described  U.,IA  &^ 
vertisements  and  particulars  and  copc^i^a  of  s4|e . 
as  a  manor  in  which  the  fines  were  arbxtra^»aa)^b| 
that  the  clear  profits,  on  an  average  oJTtli^'MBtqDt 
years,  had  been  1 50/.  a-year ;  and  it  Was  goje  of  the 
conditions  of  sale,  that  if  there  should  be  ain^'efnilC  ^ 
or  misstatemeiit  in  the  particulars,  theVrenaoiffb  ot, 
purchaser,  as  ihe  case  might  h8|^en|Bhpiii^jii|ior 
allow  a  proportionate  value,  according  to  ^  lajemi 
of  the  whole  of  the  purchase-monof^  as  .a  eooipcB- 
sation  either  way.    After  the  sakj  it  was.-fimnd.that 
by  the  custom  of  &e  manor  arbitral^'  fines'  waie  • 
payable  only  on  alienation,  and  that  on  the  draft  ff 
a  tenant,  his  customary  heir  paid  upon  aiaraithiftea 
a  small  fixed  sum,  and  the  widow  waa  adntitted  to 
her  fV%e  bench  without  any  payment    It  was  also 
found  that  the  clear  profits  exceeded  2001.  a  year: 
— Held  (reversing  a  decree  made  on  a  biQ,  whi^ 
was  filed  by  the  purchaser  for  specific  perfbtnaiic^ 
with  compensation  in  respect  of  the  misstatanint 
as  to  the  fines),  that  there  was  no  such  mudescrqH . 
tion  of  the  property  as  would  entitle  the  porchMcr 
to  compensation,  inasmuch  as  the  annual  profits, 
which  constituted    the  substantial  valuer  iar  ex- 
ceeded the  amount  stated. 

Semble — That  if  there  was  a  substantial  flsiado- 
scription,  a  court  of  equity  would  not  enforce  agnnst 
trustees  specific  performance  with  compensation,,  as 
being  prejudicial  to  the  cct/ui  que  tru*$,  vni  in- 
capable of  being  ascertained. 
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The  Tendon  and  purchaser  consenting  ta  ipecific 

perfonnance  witliout  compensation,  the  decree  wa$ 
accordingly  so  variedj  the  purchaser  paying  th0 
costs  of  the  suit.     fThitt  v.  Cudthn,  8  C.  &  P 

7W.  , 

"Where  the  defendants  (vendors)  signed  a  contract 
6f  sale,  without  professional  assistance,  and  tha 
phiintiS*  (purchaser)  is  a  solicitor,  circumstances  ot 
evidenoe,  generally  leading  to  the  notion  of  sur- 
prise or  mistake,  and  objections,  otherwise  not 
decisiTe  per  se,  will  he  sufficient  to  induce  tha 
Conn  to  withhold  a  decree  for  speciHc  performance^ 
Deardcn  v.  Bamfitrd,  10  Law  J.  JEtep.  (n-b-)  £x^ 
£q.  54. 

At  a  sale  by  auction,  A  hecanve  the  purchaser  ot 
mk  estate  described  in  the  particulars  as  "  Lot  ^ 
being  a  certain  freehold  house,  numbered*'*  &c«. 
"Wfjli  the  particulars  was  folded  up  a  plan,  described 
as  **  the  ground  plan  of  the  estate  of  the  late  W  L," 
in  which  each  lot  was  numbered  to  correspond  with 
the  particulars,  and  distinguished  by  lines,  and. 
shadings,  as  containing  so  many  buildings  and  so 
much  ground.  The  particulars  did  not  refer  to  thi^ 
plan.  The  title  being  settled*  A  sent  a  suxveyor 
over  the  property,  and  he  then  discovered  that  part 
of  the  land  and  buildings  marked  in  the  plan  aa 
belonging  to  Lot  3,  hsd  been  conveyed  to  the  pur- 
chaser of  Lot  4,  and  that  an  upper  room  in  an  ad- 
jofning  Tot  overhung  and  rested  upon  part  of  Lot  3. 
A  refused  to  complete  his  purchase.  A  motion  was 
made  that  he  should  pay  the  purchase- money  into 
cdnrt  A  cross  motion  was  made  by  A,  to  be  re- 
leased from  his  purchase,  or  to  have  compeusation 
oil  the  ground  of  misrepresentation.  The  auctioneer, 
made  an  affidavit,  that  he  gave  out  to  the  company, 
thaH  be  was  selling  by  the  particulars  only,  and  not 
by  the  plan,  which  i»as  nierely  for  the  general 
gmdance  of  the  purchasers.  The  solicitor  of  A 
deposed  that  he  was  present  during  the  time  of  the 
safe,  and  never  heard  any  such  intimation : — Heidi , 
tbttt  A  was  entitled  to  be  released  from  his  pur- 
c%ue,  on  the  ground  of  misrepresentation ;  and  that . 
it  vrss  not  competent  to  an  auctioneer  to  say  at  flie 
time  of  sale,  that  he  is  not  bound  by  the  description 
generally,  though  he  might,  perhaps,  as  to  some 
specific  polht. 

SemHe — If  the  overhanging  of  the  adjoining 
hitMe  was  not  visible  to  the  eye,  that  would  have 
been  stiffldent  alone  to  have  discharged  the  pur" 
chaser ; — secutf  If  visible.  Pope  v.  Qanandp  1 0  Jdaw 
J.'Kep.  O'.s.)  Ex.  Eq,  02;  4  Y.  &  C.  408. 

By  release  of  the  6th  of  October  1791|  recitix\g 
tbiit  B,  X,'and  Y  (X  and  Y  not  being  parties  to  the 
deed,)  had  proposed  as  co>partners  to  accept  a  lease  . 
of  the  premises,  for  the  purpose  of  getting  the 
minerals  thereunder,  and  making  iron  thereoi^|^  A« 
a  mortgsgce,  and  B  the  owner  of  the  equity  orre- 
deibpfion,  conveyed  the  premises  with  the  mines,  , 
&e.  to  C  upon  trust,  to  demise  the  same  to  B,  X,  and 
Y  Ibr  for^-two  years,  and  upon  further  trust,  at 
the  request  of  the  lessees,  to  execute  a  further  lease 
for  twenty 'One  years,  and  upon  the  execution  of  the 
lesM  to  reeonvey  to  A  and  B.  By  a  deed  of  the 
7tfa  of  October,  C  demised  the  premises  to  B,  X, 
and  Y  fbr  forty-two  years,  reserving  as  the  surface 
rent,  lOOf.,  and  certain  royalties  in  respect  of  the 
minerals  ,*  and  C  covenanted  with  the  lessees  to  exe- 
cute a  ftarther  lease  for  twenty- one  years;  and  the 
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leasees,  co^e^jmlsd  anM>«g  •otbMri  ftUnga,  -^tRst^the 
mines  ^ould  he  fairly  gotand  rtgulflrly  wstioed  to 
as  little  disadvantage  as  pesi|ible  toC,  hM-cMsctttfn^ 
8(c."  By  a  deed  of  the  SOi  of<ktota,G.iisnv«yed 
to  A  the  pMuusea  and  tbe  AcorUiogirsntsvsBhieot  lo 
the  lease»  and  saaerviiig  lo  C  apoweo  Ao  grant  tha 
further  lease.  In  179i0«  B  eensrej^theMvessinn  ia 
fee  in  the  mines  to  ^  and.T-M'tenftnto  ineammoik. 
The  mines  vor^wivrlvd  And  Ayal«iM^d  till  1816» 
4t  which  time  it  wm  admitted  the  asiaes  were 
**  drowned  out^' '  Th#  swft^e  was  acoii|ned  by  the 
pUintiffs  with  iron  works,  and  the  rent  «f  IdOt 
r^iularly  paid  tp  .the  paftias  eatitM  up  to  the  pi«<'- 
sent  time.  On  the  e4th  of  June  ISda,  die  lessees 
applied  to  M  and  T  to  conewr  io  the  grant  of  the 
farther  lease ;  and  on  the  M  oC  July  M  and  T  de« 
cUnedto  comply^  denying  the  rigbtof  tbe  ksseea. 
On  ^  27th  of  Jnne  il8^6,  tbe  asaignaes  of  the 
lease  £led  their  billj  stating  the  Irast  ia  C,  and  tba 
Qovenant  to  xe^evi  and  prajdn^  a  speeifie  perfism- 
ance  of  the  covenanib  aa  to  the  mines:*— HM,  tbatthe 
laches  of  thepUiAtiis  in  filing  their  bill  woald,  if 
the  case  depended  on  the  aevanent  alone,  have  been 
a  bar  to  the  relief. 

^  That  the  pra^s  of  the  UU  being  eonfined  lo  spe- 
cific performance  of  tha  ooyenant,  woald  net  p»e« 
elude  the  Conrty  under  tf>e  geaciral  pmyer,  from 
entertaining  the  question  of  thelvttst».aait«aa  no' 
surorise  on  the  df  fendanta 

That  under  the  oovenant,  ''th^t  the  mines  abouid 
be  fairly  got  and  regularly  wocked,"  ^M^  the  ksseea 
were  bound  to  continue  the  workings  if  ptaoticable  t 
and  that  aa  issue  must  be  diaeotedf  aa  to  wbetfaev 
the  ''  drowning  out"  of  the  minei^  or  theie  aondnaa 
ance  in  that  state,  waa  by- any  de£iult  of 'tfaaplaui- 
tifis.  SemhU — If  it  were  uet|  the  Court  woald  not 
refuse  specific  perfennanoe^ 

Sernhk—lh^K  C  was,  under  tbe  deed  ef  theflth  of 
October  1791,  a  trustee  for  the  lessees  sa  Well  aafor 
the  grantors ;  but  that  the  Court  was  not  bound  'to 
execute  auch.  trnsi  iipreapeotive.of  Aha.conduct  cf  Ae 
lessees;  and  if  they.had  'VmateaiaUy*^  faik|dia:tfaeir 
duty  at  the  time  wWu  they  asked  tbe  aasmtanee^if 
the  Court,  it  was  a  failure,  of  the  ooasideiatlon  for 
which  the  tmat  was^cgiFeatedj  -and  tbe  leesaes  would 
be  left  to  their  le^  reoiedieSk  The  plaintiffs  de^ 
caning  to  try  the  issuer^H old,. that  tiie  anus-  of 
proving  no  default  was  upon  tbeaiiaud  the  MIL  wss  ' 
therefore  dismissed  with  easts.  .  Walker  v.  Jeffwt$s, 
II  Law  h  Hep,  («.a.)  Cb<  209;  1  Hare,  431. 

A  partial  peri'onnanoa  of  ai  marriage  eontsaet  wiU 
not  be  enforced  by  the  Court,  tembie. 

Wh^ne  the  whole  right  of  the  plaintiff  depends  on 
the  execution  of  a  cantiact  whiob  be  baa  entnred 
into,  that  right  must  be  first  established  by  him  ^ 
before  he  oan  nuke  it  a  foundation  for  psoceedings 
to  enforce  a  right  against,  another  persan.  -De*- 
murrer  allowed  with  liberty  to  amend*  Frfw  v. 
Cooke,  12  taw  J.  Rep^  (tf,8»)  Ch.  487. 

A  bill  was  filed  to  euforas  apecifie  perfornsanea  * 
of  a  written  agreement  to  grant  a  leaaek  The  agree- 
ment had  last  l^een  wi  the  possession  of  tbe  proposed 
lessor,  but  had  been  either  lost  or  destroyed  by  him, 
but  it  did  not  appear  that  the  agreement  hsd  ever 
been  stamped.  The  bHl  was  dismissed  without 
costs.  Smith  v.  Henlejfi  13  Law  J.  Rep.  <ii.8.)  Ch. 
221. 

A  patentee  entered  intn  an  agreement  with  ▲  to 
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purchase  exclufiiTely  Arom  htm  all  such  qnaniiUeB 
of  a  particular  article  aa  should  be  used,  according 
to  the  patent  processes,  in  the  manufacture  of  a 
certain  product,  which  product  the  patentee  agreed 
to  sell  to  A  exclusively.  A,  on  the  other  hand) 
agreed  to  supply  the  patentee  with  all  such  quanti- 
ties of  the  first-mentioned  article  as  should  be  re* 
quired,  and  to  purchftse  from  him  all  the  particular 
product.  Upon  a  bill  filed  by  A,  to  have  this 
agreement  specifically  performed,  it  was  held  that 
the  Court  had  no  jurisdiction  to  compel  perform- 
ance by  A  of  the  positive  part  of  the  agreement ; 
and  that  it  would  npt  therefore  interfere  by  iigunc« 
tion  to  restrain  the  patentee  from  buying  from  or 
selling  to  other  parties  than  A.  Hilk  v.  Croltf  14 
Law  J.  Rep.  (n.s.)  Ch.  444. 

A,  being  seised  of  a  field,  called  the  New  Hey, 
Bold  a  part  of  it  to  B,  retaining  the  other  part ;  and 
in  the  deed  of  conveyance  to  B  was  inserted  a  mu* 
tual  covenant  between  A  and  B,  that  B  should  not, 
on  the  part  of  the  field  conveyed  to  him,  and  A 
should  not,  on  the  part  retained  by  him,  erect  any 
houses  of  less  value  than  300  J.,  and  should  not  erect 
any  steam-engine  or  manufactory,  or  sufifer  any 
business  to  be  carried  on  which  might  be  considered 
a  nuisance  to  the  neighbourhood.  A  alterwards 
entered  into  a  contract  with  C,  to  sell  to  him  the 
remaining  part  of  New  Hoy,  in  fee  simple,  free 
from  incumbrances ;  but  no  mention  of  the  mutual 
covenant  was  made  in  the  contract  G  had  distinct 
notice  of  the  covenant: — Held,  that  A  could  not 
enforce  a  specific  performance  of  the  contract  Brit- 
tow  v.  Wood,  14  Law  J.  Rep.  (n.s.)  Ch.  50;  1  Coll. 
C.C.  480. 

A  lease  of  mines  contained  a  covenant  that,  if 
the  lessor  should,  at  any  time  before  the  expiration 
or  determination  of  the  lease,  give  notice,  in  writing, 
to  the  lessee,  of  his  desire  to  take  all  or  any  part  of 
the  machinery,  stock  in  trade,  implements,  &c,  in 
or  about  the  mines,  then  the  lessee  would,  at  the 
expiration  of  the  lease,  driiver  the  articles  specified 
in  the  notice,  to  the  lessor,  on  his  paying  the  value 
of  them,  such  value  to  be  ascertained  in  the  manner 
therein  mentioned : — Held,  that  the  covenant  was 
so  injurious  and  oppressive  to  the  lessee,  thst  the 
Court  ought  not  to  enforce  it,  or  to  grant  an  injunc- 
tion to  prevent  a  breach  of  it  Talbot  v.  Ford,  13 
Sim.  173. 

By  tiie  General  Turnpike  Act  the  trustees  are 
empowered  to  let  the  tolls  by  auction,  but  amongst 
other  provisions,  to  prevent  undue  preference,  a 
minute  glass  is  to  be  turned  thrice  after  each  bid- 
ding,, and  it  declares  that  if  no  other  person  bids 
the  last  bidder  is  to  be  the  farmer  or  renter. 
Trustees  under  this  act  put  up  tolls  subject  to  other 
conditions,  one  of  which  was,  that  unless  there 
should  be  three  biddings  there  should  be  no  letting, 
unless  the  trustees  tliought  proper  to  take  less  than 
three  biddings,  and  that  the  trustees  should  have  a 
reserve  bidding.  There  was  one  bidding  only  which 
was  made  by  the  plaintiff  whereupon  the  trustees 
declared  that  if  there  was  no  advance  they  should 
bt  obliged  to  make  a  reserved  bidding.  The  mi- 
nute glass  was  turned  thrice  and  there  was  no  fur- 
ther bidding.  The  plaintifiT  insisted  that  under  the 
express  terms  of  the  act  he  was  the  purchaser,  and 
he  filed  bis  bill  for  a  specific  performance :— Held, 
that  be  was  not  entitled  to  relief, -and  the  bill  was 


dismissed,  but  without  costs.     Levy  v.  PendergnO, 
2  Bea.  415. 

A  trustee  entered  into  a  contract  for  the  ssk  of 
trust  property,  and  it  was  agreed  that  the  purchaser 
should,  out  of  the  purchase-money,  retain  a  priTile 
debt  due  to  him  from  the  trustee.  On  a  biD  bytbe 
trustee, — Held,  that  this  Court  would  not  deem 
the  specific  performance  of  such  a  contract  Tkawf- 
ton  V.  BlackstoMf  6  Bea.  470. 

In  cases  of  specific  performance  courts  of  tqjaatj 
exercise  a  discretion.  In  cases  of  great  haitkhip 
they  will  not  interfere,  but  will  leave  the  plaintiff  to 
his  remedy  by  recovery  of  damages  at  law.  Tmi- 
tees  joined  their  cestui  que  trust  in  a  contract  fm 
sale,  and  personally  agreed  to  exonerate  the  ectate 
from  any  mcumbrances  tliereon.  There  were  ooo- 
siderahle  incumbrances,  and  it  did  not  appear 
whether  the  purchase-money  would  be  soificient  is 
discharge  them,  or  what  would  be  the  extent  of  the 
deficiency.  The  Court  refused  to  decree  a  spedtc 
performance  against  the  trustees  so  as  to  compd 
them  to  exonerate  the  estate,  but  left  the  purduaer 
to  his  remedy  by  action  for  damages.  WedgmatA 
v.  Adams,  6  Bea.  600. 

A  B,  an  attorney,  representing  himself  to  be  sn- 
thorized  by  the  owners,  entered  into  an  agreemeot 
on  their  behalf,  to  sell  a  house  to  the  plaintifi^  and 
he  received  a  deposit  The  plaintifiT  filed  a  lill 
against  the  owners  and  A  B,  praying  a  spedie 
performance,  and  in  the  alternative,  that  if  the 
agreement  could  not  be  enforced  against  the  cm.fn 
then  that  A  B  might  repay  the  deposit  and  the 
costs  incurred  by  the  plaintifiT,  and  of  the  suit  It 
appeared  at  the  hearing  that  A  B  had  no  authority 
to  sell : — Held,  that  the  remedy  of  the  plsiotiff 
against  A  B,  being  altogether  at  law,  could  not  be 
had  in  this  suit,  and  the  bill  was  dismissed  vidi 
costs.  Sainshury  v.  Jones,  2  Bea.  462 ;  affirmed  5 
M.  &  Cr.  1. 

Specific  performance  of  an  agreement  to  let  the 
working  of  quarries,  and  account  of  monies  dw 
for  working  the  quarries  in  a  particular  maancr, 
refused :  the  party's  remedy  being  at  law.  JSMft 
V.  PoZtorrf,  4Y.  &C.  61. 

On  a  bill  for  specific  performance  of  an  sgree- 
meut,  by  which  A,  as  agent  for  B,  contracted  tokt 
C  a  piece  of  ground  for  a  term  of  years,  at  a  yeariy 
rent;  it  appearing  from  the  evidence  that  B  a* 
tended  to  let  the  ground  for  the  building  of  bosses 
of  a  particular  class,  and  that  if  he  had  antbonaed 
A  to  act  as  agent  in  the  letting  of  the  ground,  i^ich 
was  disputed,  he  had  told  him  the  purpose  ftr 
which  it  was  to  be  let : — Held,  that  as  the  agree- 
ment did  not  contain  any  reference  to  building,  mr 
any  covenant  to  build,  it  was  not  under  the  or- 
cuQMtances  such  an  agreement  as  ought  to  be  per- 
formed; and  a  decree  for  a  specific  perfomaoce 
was  refused.  Helshttm  v.  Langley,  1  Y.  &  ColL  C.C. 
175. 

Specific  performance  of  an  agreement  TcflasedL 
the  same  not  having  been  accepted  by  the  ^aiBtiff 
in  due  time,  nor  any  acceptance  by  him  ever  noti- 
fied to  the  defendant,  and  the  plaintifiT  having,  ste 
the  defendant  had  signed  the  agreemant,  aCtempttd' 
to  vary  the  terms  of  it,  though  he  ultimately  ae* 
quiesced  in  the  defendant's  terms. 

Quart — Whether  a  court  of  equity  will  cnftitc 
the  specific  performance  of  an  agreement,  that  vfsn 
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the  retirement  of  a  solicitor  from  a  co-partnership, 
the  remaining  partner  shall  carry  on  the  husiness 
lA  the  name  of  the  retiring  partner.  Tk4fmbttry  w, 
BmnU,  1  Y.  &  Coll.  C.C.  564. 

Where,  by  the  terms  of  a  devise  or  settlement  of 
real  estate,  the  consent  of  the  tenant  for  life  is 
necessary  to  enable  the  trustees  to  sell  the  estates. 

Upon  a  bill  filed  by  the  trustees  to  compel  the 
specific  performance  of  a  contract  for  ssle,  the 
plaintiffs,  in  order  to  obtain  a  decree  for  apecific 
performance  at  the  hearing,  must  prove  that  the 
requisite  consent  to  the  contract  was  given  before 
the  filing  of  the  bill.  It  is  not  saflicient,  for  the 
purpose  of  obtaining  an  immediate  decree,  to  prove 
that  such  consent  was  given  before  the  hearing. 

The  contract  on  which  an  immediate  decree  for 
specific  performance  is  sought,  must  have  been 
complete  in  all  its  essential  parts  before  the  filing 
of  the  bill.     Adanu  v.  Broke,  1  Y.  &  Coll.  C.C.  627. 

Bill  by  a  purchaser  praying  specific  performance 
npon  the  terms  of  the  vendor  deducing  a  good  title 
at  her  own  expense,  in  the  ordinary  way,  dismissed ; 
the  Court  being  of  opinion,  upon  the  construction 
of  a  series  of  letters,  and  upon  the  fact  of  the  ab- 
stract of  title  having  been  delivered  to  the  purchaser 
in  the  first  instance,  that  the  vendor  entered  into 
the  negotiation  only  upon  this  footing,  namely,  that 
she  should  deliver  an  abstract  of  title,  and  verify  it, 
ao  far  as  she  had  the  means  in  her  possession,  at 
her  own  expense,  but  that  the  purchaser,  if  upon 
perusal  of  the  abstract  he  were  satisfied  with  the 
title,  should  be  at  the  expense  of  completing  its 
y«rification.     Thomat  v.  BlwTcmant  1  Coll.  C.C.  301. 

(C)  Form  op  Dbcrzb. 

A  decree  made  in  the  absence  of  a  material  party, 
but  without  prejudice  to  his  rights  and  interests. 

A  B  executed  a  voluntary  settlement  of  real  es- 
tate in  favour  of  his  wife  and  children,  and  after- 
wards contracted  to  sell  it  for  valuable  consideration. 
The  purchaser  filed  a  bill  for  specific  performance 
a^inst  the  vendor,  his  wife,  children,  and  the  trus- 
tees in  whom  the  legal  estate  was  vested.  One  of 
the  children  was  out  of  the  jurisdiction,  and  did 
not  appear.  The  Court  decreed  a  specific  perform- 
ance, and  ordered  the  trustees  to  convey  to  the 
porchaser,  saving  the  rights  of  the  absent  party. 
WiUaU  V.  Buahyt  12  Law  J.  Rep.  (n.b.)  Ch.  105; 
5  Bes.  193. 

(D)  Practice  on  Bill  for. 

In  equity  there  is  a  marked  distinction  between 
what  is  necessary  to  resist  a  suit  for  the  specific 
performance  of  a  contract,  and  a  suit  founded  on  a 
contract  executed.     Vigtrs  v.  Pt'Are,  8  C.  &  F.  646. 

QtuBre — ^Whether  on  a  bill  by  a  purchaser  for 
specific  performance,  the  Court  will  inquire  into 
the  adequacy  of  the  consideration  where  the  estate 
has  been  sold  for  a  life  annuity.  Bower  v.  Cooper ^ 
11  Law  J.  Rep.  (n.8.)  Ch.  287 ;  2  Hare,  408. 


SPIRITUOUS  LIQUORS. 

A  plea  to  an  action  of  debt  for  goods  sold  and 
daiivered,  that  the  sum  is  claimed  for  and  in 
respect  of  spirituous  liquors  supplied  by  the  plain- 
tifiT  to  the  defendant  at  divers  days,  &c.,  and  not  a 


debt  or  demand  for  or  in  respect  of  any  other  or 
dififerent  matter ;  and  that  no  part  of  the  said  sum 
was  bond  JkU  oontraeted  by  the  defendant  at  any 
time  to  the  amount  of  20s.  and  upwards: — Held 
good,  on  special  demurrer. 

The  statute  24  Geo.  2.  c  40.  s.  12.  extends  to 
liquors  sold  bv  a  spirit  merchant  to  a  publican  for 
the  purpose  of  being  sold  again.  (Overruling  Jack- 
torn  V.  MtriU,  Peaks,  N.P.G.  180.)  Hughe  v.  Doane 
or  Dons,  10  Law  J.  Rep.  (N.t.)  Q.B.  65 ;  1  Q.B. 
294. 


ST.  ASAPH  AND  BANGOR. 

The  5  &  6  Will.  4.  c.  30.  and  6  &  7  Will.  4.  c.  67, 
so  far  as  they  apply  to  the  dioceses  and  cathedral 
churches  of  Saint  Asaph  and  Bangor,  continued 
until  the  1st  of  October  1843,  by  6&  dVict  c  112; 
20  Law  J.  SUt  436. 


STAMP. 


(A)   AOMIMISTRATION. 

(B)  Bonds. 

(C)  Dbxds. 

(D)  Mortgage. 
(£)  AjBiomsNT. 

(  F)  Warbjlitt  of  Attormby. 

(G)  AORBBMRKTB. 

(H)  Lbasbs. 

( I )  Rbcbipts. 

( K)  Pbomissort  Notbs. 

(  L  )  Copy  op  Court  Roll. 

(M)  Bill  op  Salb. 


Certain  stamp  duties  imposed,  and  the  laws  re- 
lating thereto  amended  by  6  &  7  Vict  c  72  ;  21 
Law  J.  Stat.  133. 

The  stamp  duties  on  policies  of  sea  insurance 
and  on  certain  other  instrumsnts  reduced,  and  the 
duties  on  certain  bonds,  and  the  law  requiring  pub- 
lic notaries  in  Ireland  to  deliver  accounts  of  bills 
and  notes  noted  by  them,  repealed  by  7  Vict  c.  21; 
22  Law  J.  Stat  ^8. 

The  stamp  duty  on  licences  to  appraisers  in- 
creased ;  the  stamp  duties  on  registry  searches  in 
Ireland  reduced ;  and  the  law  relating  to  the  duties 
on  legacies  amenidsd,  by  8  &  0  Vict  a  76;  23  Law  J. 
Stat  264. 

(A)  Administration. 

In  a  suit  to  recover  money  against  the  estate  of 
an  intestate,  the  stamp  on  the  letters  of  administra- 
tion must  be  sufficient  to  cover  the  amount  claimed. 
Jones  v.  HoweUe,  12  Law  J.  Rep.  (n.s.)  Ch.  365 ; 
2  Hare,  842. 

A  claimed  a  fund  in  court  as  his  father's  admi- 
nistrator, but  the  letters  of  administration  were  not 
stamped  to  a  sufficient  amount  The  Coort  refused 
to  grant  him  a  stop  order  until  he  had  procured  the 
letters  to  be  sufficiently  stamped.  Christimt  v.  Detw- 
reiMT,  12  Sim.  264. 

(B)  Bonos. 

The  stamp  on  a  bond  is  to  be  in  proportion  to 
the  principal  sum  secured,  without  reference  to  the 
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JnftfvHt,  wlittlier  begone  «r- future;  wKl-wlNre^a 
botid,  doiUd  the  3iM  of  May,  wia  odttditiisried  A>r 
the  paymdnt  of  8}0D(Ul,  with  iulerest  at  SL  p6r  Mot 
per  annom,  from  the  25th  of  March  preceding:—- 
Held,  that  a  7t  stamp  was  stifficient  Barker  or 
I^kar  vw  Smufk  or  Aki«rt,  10  Lsir  /.  H^  (n.s.) 
fikeh.  200|  7  M.  ftW*  #90-;  9  DowiP.Q.  fill. 
«  A  hMid  coitchHioaei  for  tke  p«3nntet  of 'MMr^it^ 
sfervtd  oa  a  loaBe,'  and  perfbiinaDe8'of^the'c6fi»^ 
Hants,  M  obavgeaUer  only  wkli  a  Sfo.-  atamp;  aa  ft 
bond  <'not  otheiwi^  oUi|red  in  the  adiedale'^  Vf 
iiii  Oto.  a; «.  ia4.  (Orsflrvliag  jtttti^  r.  Amooti^ 
2  Man.  8c  Selw^d8.)  T^  If^iiietet^trC^m  jEwA4«j^ 
Casijxmy  v.  OUUnghmih  i^  I'lnr  J.  iUp.  (v^a.)  Q.8^ 

(C)  Deeds. 

>  A  being  tibcai  to  laara  the  eountrf ,  gfre  B  n 
p6wer  of  atcorney  ta  e xeoiite  'deada  for  Inm.  Thte 
power  was  defective.  Afterwards,  in  I8l7f  B  tfxe> 
49Btad  a  4eed  fot  A>  by  virtue  of  the  powOT,  thus : — 
''A  by  B  by  pawer  of  attorney.**  This  deed  was 
fdf  the  oMtteyaace  of  real  property,  end  bote  a 
tuAbaimt  ad  vahf€m  stamp.  Upon  A'e  remm,  in 
tBonesquence  of  tbo  defeotite  power  of  attorney, 
•nother  deed  of  leasee  release,  tmd  eenArmatien  of 
the  same  pv9pertyv  was  made  in  IS  18,  between  the 
same  partieSt  and  executed  by  A.  This  deed  was 
i*doMed  upon  the 'former  deedi-^Held,  that  tire 
deed  of  181S  did  not  require  an  ad  vahrem  etamp. 
Bo9  d.  Prim  r.  ITsM^  11  Law  J.  •Rsp^  (wa)  0.6. 
37 1  2  aB.,S4»f  I  0;  9c  iX'6«2l 

A  deed  ostiveying  hmds  in  trtist,  end  also  ooo* 
tjdtikig  a  deolamtion  of  trait  tcIctivB  to  govennioeat 
■tooks,  eeqniree  one  stamp  only,  under  the  Stamp 
Act,  &S  GooiS.  0. 184'.  Dor  d.  HarUarigkt  r.  Fet^ 
datf,  1 1  Lmw^J.  Rep.  (K.8.)  aa  \^;  4  P.  «;  D.  287. 

Where  A  deed>  requiring  an  ad  valafem  stump,  is 
pitHtuced  'boiling  the  appearance  of  haYing  bad  a 
stamp  upon  it,  but  the  nature  ef  whicli,  by  reosou 
of  obliteration^  cunuot^be  ascertained,  it  ie  ibr  the 
party  objecting  to  the  deed  to  give  some  endenoe 
diat  a  proper  stanep  had  not  been  imposed,  otfaer* 
Wlse  a  pfetesunptldii  may  be  made,  that  the  dseed 
had  been  duly  stamped.  '  Obe  d.  #'ryef  v.  Coctudtt, 
12  Law  J.  Repi  (K»8.)  (I.B;  4)6;  3  aB.  ««7;  3  G. 
fr  D.  ItW. 

An  Indenture  seeited,  that  in  cousideratien  ef 
40(M.  (part  of  6001.,  agreed  to  be  sdN^noed  by  lihe 
plaintilft  to  the  defetMant),  paid  to  eartain  mert^ 

Skgeos  by  the  plataitiflRi,  in  diucharge  of  thdr  claim, 
e  mortgagees  surrendered  into  the  hands  of  tiie 
lord  certain  land,  to  the  intent  that  he  might  xe- 

Kant  the  same  to  the  plaintsft^  in  trust  to  sell  the 
[id,  and  retain  the  6001.  The  indentnre  contained 
eovenants  by  the  defendant  with  the  plaintiflb  to 
pay  them  ^OOk,  with  interest^  on  a  certain  day,  and 
that,  in  default  of  payment,  the  plafintSflb  might 
enter  upon  the  land.  The  indenture  was  6tami|>ed 
with  two  stamps  of  R  I6i.  and  W.  5».:— ^Held,  that 
this  was  not  a  dedaratien  ov  deed  for  defeathag,  oc 
ixpislning  or  qualifying  any  oonveyanee  of  land, 
and  that  it  did  not  require  an  ec^tNi^Mvet  mortgage 
stamp,  under  the  16  Geo.  8.  c.  164.  sched.  part  1. 
"  Mcjrf^ugo."  Haywood  v.  Bihbif,  12  Law  J.  Rep. 
(M.S.)  l-;xoh.  404  J  11  M.  &  W.  812. 

Hy  sn  Indenture  of  mortgage,  of  1840,  between 
the  defendant  of  the  first  part,  S  V  'of  the  second 


>arl,  the  plalotiflh  of  the  ^tbirdr  and  J-C  ef  ihe^ 
UMirth,  u^er  reOKthig  en  iad«ftC«re  of  meitgagg^  ef 
1829,  bMween  J  P  nnd  the  ^Mhndant  ef  the  *tt 
part,  J  S  of  the  seeond  part,  and  cevtaitt  trartceief 
the'  tibird  part,  whereby  certain  piruiises  were  de- 
mised for  1000  years  to  secnre  repayment  of  teo 
eume  of  not.  eseb.^eietefbre  advanced  to  J  Paad 
J  S ;  and  after  redtittg  aa  hid«st«e  Of  iMee  and 
vrieaee  of  the  4th  and  6th  «f  JMittafy^S4«,  whcMly 
life  pt^mlsee  weve  towteyod  iti  ffse  tdvple  te 
Attdant ;  and  after  redUng  that  by  nttoChcr 
ture,  of  the  6thi>f  January  1 890.  between  the  ^...«- 
)iuit  of  the  first  part,  and  the  eibove  traeieea  ef  the 
tftiiel'  part»  the  premises  were  obaiged  widi  the  Ae- 
ther eam  of  66/.  lent  to  tb^  Mbndaoti  tad  tfaatihe 
term  of  1999  yeaie  had  beeome  vested  in  8  V  hy 
Htn^vorsbtp,  and  tfaiat  the  defbndbutt  had  bem 
stalled  upon  lo  rephy  the  three  eaid  sc^retelenns  sf 
^t,  it  was  witnessed,  that  in  conddemdon  ef  IMfc, 
and  the  farther  turn  of  164  advaaoed  bj^lbe  plsia- 
tifl  to  the  deli»ndant,  the  term  of  lOOD  yeais  mm 
Assigned  by  S  V  to  the  phdntiA,  attdthe  fiw  sample 
in  the  premises  was  conveyed  to  them  by  the  deieH- 
danti  sw)Jeol'to  oertethi  oonditione  fol*ve>uottveyMkce 
opo»  terms  expressed  in  tlie  deedL  Tlie 
of  llS40  ako  cbntidned  a  eoveuaat  by  the 
Ibr  repa3rment  of  the  money,  upon  wMcli  the^ 
was  brought: — UeU,  that  under  tiae  stai.  «i  000.81 
0. 184,  the  deed,  in  addition  to  the  siiMlbrees  aot- 
gage  sWmp,  up^n  the  fttititer  adviaioe  of  16&,  «^ 
^nsd  nlso  a4eed  sUMoip,  as  It  eontftln^  not  only 
an  assignment  of  the  term  of -1000' yvuitr^i^^^ 
oenveyed  th^^fbe  idftiple,  which  waa  a.  tenh  eeea- 
rity,  not  preeiouely  ehargM  by  tbo  incited  iaden- 
tttte  of  ttie^th  df  finuAiy  1S80. 

The  rule  "Was  fbr  attoueidtr  but  dMCMtt,  ontUs 
objetftlotf,  gi!aAtoed  dtiowrt^ial  da  ^ymeiiruf  ooMa 
Bratm  V.  Peggt  13  Law  J.  ^p.  («.k)  OiB^M) 

0  a.B.  I. 

A  yearly  rant  of  60/.  was  roeerved  by  a-  U/tm, 
whieh  contained  a  stipukrtieii  that  the  iandhtd 
should  insure  the  pveunsee  foi^  1,000JL,  end  tbsttbe 
premiums  of  the  insurance  should  be  added  to  the 
rent,  and  become  due  and  pkyable  in  lilw  maaoer 
aethe  Mnt:-^ileld,  tlMt this  waa  not  a  '^deedbot 
otherwise  charged,**  withm  the  66€teoi  &  a  M4{ 
and  lliat  a  lease  stamp  of  ti.  iOn.  was  suffieieBt 
Wit9<m  ▼.  Smith,  13  Law  J.  Rep.  (ntn.)  fiaah.  lll{ 
1^  M.  8k  W»401  f  1  Dowi,  &  L.  P^.  6.8& 

(D)   MoRTGAaES. 

J  W  &  Co.  being  about  to  borrow  money  on  their 
own  noee^nce,  wrote  to  the  leader^  oiotingi  Ast 
In consi deration  «f  hts  accepting  titeiT'dnftrthiy 
handed  him  forthwith  the  bill  of  ledhsg  end  poboy 
of  insnrance,  for  winee  expeeled,  which  would  sftel 
him  seeority  beyond  tiio  smomt  of  the  biO,  mi 
that  they  would  land  and  warehouse  the  wines^  te 
be  held  at  his  disposal  :***tieid»  that  this  nee  sot 
•oeh  on  instrument  aa  required  a  mortgagestuap 
within  the  statute  55  Geo.  8.  e.  184.  Saniit.B^d^ 
11  Law  J.  Rep.  (if.e.)Sxchi219{  I^M^&W.ifl; 

1  Dbwl.  P.O.  (11.8.)  899. 

T  mortgsged  land  for  1601.  by  leaee  and  relesse 
to  B.  By  a  subsequent  indenture  of  iesse  md 
release,  between  B  of  the  first  part,  T  of  the  mmti 
part,  and  S  of  the  Atrd  part,  tiw  mortgsge  ess 
transfbrred  to  S ;  he  advancing  the  160/1,  and  s 
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liirther  tam  of  70t  t^-MtlU,  that  thk  df  ed  vu  B9t 
HaUe  to  •> lUinp 4ttiy,  at  &fro«k  mortgjigf  for  tbe 
v^le  siiiD»  by  nMon  of  tho  eoareyaiioo  of  tbo  Cm, 
olthougk  B  kod  Dorer  exooutod  tbo  doed.  J)oe  d. 
JS^U  r.Jmt$,  13  Law  J.  Rop^  (a.8.)  OB.  264;  4 
a.Bw61«i  8  0.&D.6d7. 

Ataigninont  of  leoMlield  proporty^  by  way  of 
mortgafl^o,  to  aaouio  Ao  repawmont  of  6Wa»  Hie 
Atigioal  Jaiaor  waa  nndor  an  oUigaUoB  to  iomw  tbo 
liMeo  «poii  p^ntnt  of  60L,  and  tbo  mwtgagor 
oorooaatod,  ia  the  awrtapago  dotd,  to  maho  tbooo 
loQoirali.  Tboro  iMa  alao  a  pioviaioii,  that  tbo 
aortgagoo^  apon  tbe  fB0ctgagoc*s  d«faiiU,  migbt 
kiioaolf  Msew  tboM;  ond  «  deeUratioii«  tbat  (ho 
finepidd  by  tbo  moc^agfo,  md  bis  ooala,  «bai«f^ 
«od  csptniflo  of  rauoval  abonld  bo  aiobarge  upoB 
Um  mortgage  pfopetty  j  but  then  was  oo  oovemuit 
ibr  npaymoBt  by  tbo  mort^agact — Held,  that  tttig 
woo  not  ft  aeoority  for  tbo  npaymeat  of  money  to 
be  tbevealtei  kDt»  adranaed*  or  paid>  aod  it  waa 
miffisMlly  Btamped  wUh  a  4^  atawpu    Wrougkiom 

In  fljaotDMDi  by  a  moctgageo  i^aioal  the  iiioil-> 
0Bgor>  tbo  pttinttfT  tendered  in  evidence  tbo  aort- 
«age  deed,  to  MBeuro  7,7O0/.»  vbiob  atated  thai  1404 
4bcffoof  hnl  been  advanced  by  tbe  plaintiff  to  pay 
«ff  ft  prior  mort^ageo,  who,  by  tbe  ted  of  moitgago^ 
emveyodtotbopteintiff  iftfoo  tbe  promiaw  wldcb 
held  bMn  eoftvcyed  to  bmi.  Tbia  deed  bore  o  134 
0t$mptf*-UMi tbota deed etanp of  U  !£«.  in  ad« 
^itioiw  irao  nol  naeamry« 

XbetDOfftgago  dcod  also  atated  that  tbe  plaintiff 
bad  paid  thft'cnm  of  S^fiOQL  to  anotbor  mortgi«eOk 
who,  in  oonuderatioo  thereoi^ooa^oyed  the  promiaet 
•ji'feo  tolbe  plaintiff;  and  wbo  oleo  by  a  eepaiate 
imtffiiaaeiit  aangned  a  term  of  600  yeara  for  tbo 
fuatet  openxity  of  tbe  plaintiff  Tbia  aaaigaanoat 
bore  a  stamp  of  R  15#. : — Held,  that  the  stamp  viaa 
ftufioienti  aad  that  «n  ^  mlof^m  otamp  was  not 
tmaMaaty.  B—  d.  SoieiMaft  ▼.  Lewu,  13  Law  J* 
Bopi.  (Ii.a.)  Exeb.  200}  IZ  M.  &  W.  341. 

(K)  Assign  MEMT. 

Wbote  an  aaaignment  of  tbe  apprentice  to  ft  new 
yttoater^  stipulated  fortho  oontinuanoo  of  tbosoffvloo 
Air  one  year  more : — ^Held,  that  the  ooamon  assign- 
iftont  stamp  waa  not  suficaeot.  Morris  v.  Gpyr,  10 
I.aw  J.  Bop. (sa)  C.P.  142 ;  2  M.  &  6. 659 ;  9  So. 
(K.s.)  116. 

(F)  WiWaRANJ  OP  ATTORjrBY, 

A  warmit  of  attornoy  bearing  a  II.  stamp,  was 
wmoooMd  by  a  defondanti  in  cuaCody,  bnt  it  did  not 
mpoar  oo  the  lace  of  tbe  inainwMBty  that  ho  waa 
ttoi  in  custody  i^Hrid,  that  that  Bust  might  bo 
o«pplied  by  extrinsse  erideiice^  ftod  that  tbo  stamp 
wnso  snfikcioat     • 

1'  Jbsibfe-MThe  Conrt'wUl  not  grant  oi  rule  to  set 
astdo  a  warrant  of  attoanoy^  no^y  on  tbe  groUad 
tbat  the  stamp- i a  lintiiffi^ent. 

The  defendant  was  diaehirged  firom  custody,  ond 
it  was  afterwards  discovered,  tbi|t  Jbo  nit^r^s  '<  then 
being  in  eustsdy,'*  weto.omitted.  Ob  the  followfng 
day,  the  defbndant  not  being  in  onatody*  these  words 
trovo-suppliod  wiA  his  ooosoDt*  aod  the  warrant  of 
ftttonioyv'so  altered,  Ti^detiivored  by-hHn^-^Hold* 
that  this  was  an*  inmntsrial  alteralion,  and  that  it 


in  90  xetpoct  vitiated  the  oflbot  of  the  inslimneBt 
Har^  V.  ifoMo^  1 1  Law  J.  Bep.  <H.a.)  CP.  10»; 
4  M.  &  0. 172 1  1  Dowl.  P.O.  (H.a.)  71 L 

(G)  AaftESUBNTS. 

Plaintiff  TOrbolly  agreed  to  lot  to  defendant  fat- 
nisbed  apartments  for  two  years  certain^  at  12fllL 
peraanUBB.  Pending  tbe  negeiiation  for  the  toaaacy, 
and  befero  tbe  teams  had  been  iully  settled,  the 
plaintiff  aigned  a  wntten  pi^pcr  aa  follows  >^^  I 
ohall  bo  bappy  to  allow  Mr.  Bleaoowe  to  leave  tiie 
apartasents  widiont  any  notioe,  if  bo  finds  anything 
that  may  at  wSX  lead  him  to  au^eot  that  there  ia 
any  enteiraaaaent  in  his  landlord  s">-^Hdld,  that 
such  paper  was  admissible  in  evideiuse  without  any 
atamp :  and  that  the  embarrassment  of  the  plaintiff's 
circumstances  having  been  proved,  the  defendant 
might  ^uit  I0n  anartmento  without  notacei.  BetheU 
««<  Bienetm,  10  Law  J.  Bep.  (n.s.)  C.P.  246 ;  g  M. 
&G.  119;  6  Sc.  (N.B.>  66B. 

An  agreement  for  the  sale  of  a  pubbc^honae, 
ooatainiag  losa  than  1,060  worda,  and  stamped  with 
ft  li  stamp,  stated,  that  tbe  aale  was  subject  to  the 
•ovcnaats  aet  forth  '*  in  a  draft  lease,  delivered  this 
dftjr"  e-**Held*  tiiat  in  oomputiag  the  aun^ber  of 
wovds,  to  aaoertaia  the  amount  ^  duty,  the  <tovo* 
nanta  of  tbe  leate  refenred  to  were  properly  ex- 
eluded ;  and  theriforethat  the  stamp  was-sntf  oient 
Smemm  t.  JfOrtto^  10  Law  J.  Bep.  <ii.&)  £xcb. 
108;  7  M.  &W«4179  0  Dowl.  P.a  267. 

A  doemnant  whioh  Is  not  iatcaded  to  opemto  as 
a  binding  contract  betwtea  tbe  parties,  but  is  used 
BBOoelv  aa  peeof  of  the  exiolenoo  of  a  previous  eon- 
taaot  between  then,  is  not  within  the  olftuse  of  the 
aet,  M  Qea8.  e.  184,  which  impoeea  a  stamp  upon 
an  agreement,  ''whether  the  same  shall  be  only 
eMemoe  $f  a  contract,  or  obligatory  upon  the  parties, 
from  its  being  a  written  instrument"  Beeektng  v. 
Wuthroak,  10  Law  J.  Bop.  (m.s.)  Bxeb.  464;  8  M* 
8r  W.  411 ;  1  DowL  P.C.  (N.a.)  18. 

A  contract  by  tiie  aasigneea  of  a  bankrupt,  for 
the  sale  of  bis  real  estate^  ia  within  the  osompting 
woids  of  6  Geo.  4»  c  16.  s.  08,  and  not  liable  to  the 
atamp  duty,  f  falter  v.  JloMs,  11  Lftw  J.  Bep.  (im.) 
Q.B.  92;  2  G.  &  D.  200. 

An  agveomant  signed  in  September  1840,  by  a 
tenant  in  possession,  to  retake  the  premises  from 
tbe  10th  of  October  1840,  when  hia^tenancy  ex- 
|dred>  until  March  U,  1841,  for  the  sum  of  lOA, 
is  not  an  agsecment  the  natter  whereof  is  of  tbo 
vabie  of  20/.,  and  therefore  does  not  require  a 
itaoaap.  Marlow  v.  2%osipfofi,  1 1  Law  J.  B^  (n.b.) 
QJ^  150;  1  Dowl.  P.C.  (n.8.)  676. 

An  agteement  for  Hie  sale  of  fruit  growing  on  tbo 
tfBee,'is  an  agreement  for  the  eale  of  an  interest  in 
bmd,  within  the  stat  66  Gook  8.  c.  184,  and  requires 
ft  mtemp.  BukoeU  r,  PkUUfc,  1 1  Law  J.  Bep.  (n.s.) 
fixch;  217;  9  M.  a  W.  601 ;  1  Dowl.  P.C.  (n.8.)  886. 

An  agreement  ontered  into  by  tbe  ffuardians  of  a 
onion  with  the  proposed  purchaser,  for  the  sale  to 
bim  of  certain  parbn  cottages  and  premises,  in  pur- 
Stance  of  an  order  of  the  Poor  Law  Commissioners 
under  section  8.  of  6  &  6  WilL  4.  c.  69.  is  an  agree- 
ment exempted  from  stamp  duty  under  section  86. 
of4&5  WilL4.c.  76. 

The  declaration  stated,  that  the  plaintiffs  caused 
to  be  put  up  to  sale  certain  cottages,  &e.,  subject  to 
certain  eonditfons  of  sale,  &c.,  and  that  the  defen* 


742 


STAMP. 


daut  was  declared  to  be  the  purchaser  *'  at  and  for 
a  certain  large  sum  of  money,  to  wit,  the  sum  of 
1721**  It  subsequently  stated,  that  the  defendant 
"  did  then  sign  an  agreement  for  the  purchase  of 
the  premises,  at  the  sum  of  172^,"  &c.  Quare — 
Whether  upon  the  execution  of  a  writ  of  inquiry, 
the  sum  of  172/L  was  admitted.  The  GuartUatu  ^ 
the  Banbury  Union  v.  Robinson,  12  Law  J.  Rep.  (m.8.) 
Q.B.327;  4  aB.  919. 

An  order  by  the  defendant  to  the  plaintiff  to  send 
a  licence  to  use  certain  patent  furnaces,  with  stipu* 
lations  as  to  payment  for  labour  in  putting  them  up 
on  the  defendant's  premises,  for  which  a  certain 
sum  is  to  be  paid  "as  agreed,"  amounts  to  an 
agreement  within  the  Stamp  Act,  and  is  not  a  mere 
proposal. 

Held,  also,  that  as  the  licence  was  the  main  ob- 
ject of  the  agreement,  it  did  not  come  within  the 
exemption  with  respect  to  agreements  relating  to 
the  sale  of  goods,  wares,  or  merchandise. 

Where  an  agreement  is  primd  facto  within  the 
Stamp  Act,  it  is  for  the  party  offisring  it  in  evi- 
dence to  bring  it  within  the  exemption* 

Semblo,  also,  that  the  articles  in  question  were  not 
goods,  wares,  or  merchandise.  Cktmter  y.  ZHckentom^ 
12  Law  J.  Rep.  (k.s.)  C.P.  147;  5  M.  &  G.  258 ; 
2  Dowl.  P.C.  (n.s.)  888. 

'*  In  consideration  of  your  withdrawing,  at  my 
request,  the  distress  on  the  premises  which  I  hold 
of  you,  I  authorize  you  to  re-enter:" — Held,  a 
licence  only,  and  not  an  agreement  requiring  a 
stamp.  Hill  y.  Raatom  or  Ramm,  12  Law  J.  Rep. 
(N.8.)  C.P.  275  ;  6  M.  &  O.  789;  6  Se.  (n.8.)  671. 

An  instrument  stated,  that  the  plaintiffi  agreed 
to  sell  to  the  defendants  all  the  two  upper  veins  or 
beds  of  coal,  commonty  called,  &c.,  lying  and  being 
in  and  underneath  certain  lands,  called,  &c.,  con- 
taining by  admeasurement  sixteen  acree,  at  the 
price  or  sum  of  77^  per  acre,  IQOL  to  be  paid  on 
the  day  of  the  date,  and  the  remainder  by  equal 
quarterly  payments  of  25/.  each ;  and  that  if  the 
defendants  should  work  more  coal  than  in  any  year 
should  exceed  100/.,  at  the  rate  of  77/.  per  acre, 
they  should  pay  for  such  excess : — Held,  that  a 
stamp  of  85«.  was  sufficient,  and  that  an  ad  valorem 
stamp,  as  upon  a  '*  conveyance,"  was  not  necessary 
under  the  65  Geo.  8.  c.  184.  PhilHps  v.  Morrison, 
18  Law  J.  Rep.  (n.s.)  Exch.  212;  12M.&W.740. 

*'  Memorandum.  Mr.  W.  B.  has  left  in  the 
cellar,  at,  &&,  seventy-two  barrels  containing  ale  in 
Mr.  H's  casks,  which  I  agree  to  allow  Mr.  H  to 
take  from  my  cellar  at  any  time  within  three 
months  from  this  date,  by  receiving  one  day's 
notice ;  snd  if  left  in  the  cellar  beyond  that  time 
Mr.  B  or  Mr.  H,  or  whom  it  may  concern,  to  pay 
rent  or  warehouse- room  for  the  same.  Dated  this 
4th  day  of,  &c.  John  Sewell."— Held,  that  as  the 
warehouse  rent  did  not  appear  to  amount  to  2QL, 
although  the  value  of  the  goods  exceeded  that  sum, 
an  agreement  stamp  was  not  necessary.  Baldwin 
V.  Alsager,  14  Law  J.  Rep.  (n.s.)  £xch.  84;  18  M. 
&  W.  ^65. 

An  action  was  brought  upon  the  following  instru- 
ment as  a  promissory  note  :— 

*<  Market  Rasen,  July  1,  1886. 

'*  Borrowed  and  received  of  the  Lincoln  and 
Lindsey  Banking  Company  the  sum  of  100/.,  which 
we  jointly  and  severally  promise  to  pay  to  Sir  M 


C,  hart)  and  W  W  (trustees  of  the  said 
company),  or  their  order  on  demand,  with  lavfid 
interest  for  the  same. 

Thomas  Smith,  sen. 

Witness,  &c  Thomas  Smith,  jirn. 

Thomas  Darley.** 

The  following  indorsement  was  written  on  the 
back  of  the  note  at  the  time  of  its  making : — 

"  The  within  note  is  given  Sat  securing  floating 
advances  from  the  Lincoln  and  Lindsey  Banking 
Company  to  the  within-named  Thomas  Snsith,  sen., 
with  lawful  interest  for  the  same,  from  the  lespeo- 
tive  times  when  such  advances  have  been  or  may 
be  made,  together  with  oommiasions,  starapsy  post- 
ages, ftc,  and  all  usual  charges  and  disbaiseiDeDts* 
not  exceeding  in  the  whole,  at  any  one  tame,  the 
aom  of  100/.  within  mentioned. 

Thomas  Smith,  sen. 

Witness,  &c  Thomas  Smith,  Jan. 

Thomas  Dailey." 
— Held,  that  the  above  instrument  and  indoraesneiit 
required  an  agreement  stamp.     Chalm^e$  v.  I^mitf, 
14  Law  J.  Rep.  (n.s.)  Exch.  32S ;  14  M.  &  W.  344. 

(H)  Lea8E& 

An  agreement  in  the  following  form, — **  I,  J  T, 
do  hereby  agree  with  W  M,  to  retake  of  him  two 
acres  of  land,  &c.,  from  the  10th  of  October  1840, 
at  which  time  my  tenancy  thereof  exjnres,  nalil  the 
25th  of  March  1841,  for  the  sum  of  10/L ; "  with  a 
promise  by  J  T  to  allow  W  M  to  plant  Ihitt  trees, 
and  to  deliver  up  possession  at  the  end  of  the  time: 
signed  by  J  T,  but  not  by  W  M :— Held,  to  be 
neither  a  lease,  nor  an  agreement  in  which  tbe  mat- 
ter was  of  the  value  of  20/. ;  and  therefore  to  le^niie 
no  stamp. 

The  *'  matter"  of  an  agreement  to  take  land, 
within  the  meaning  of  the  Stamp  Act,  is  tbe  xigiht 
of  occupation,  measured  by  the  total  amount  of  rent 
to  be  paid  for  the  whole  period  of  such  ocenpatioo. 
Doe  d.  Marlow  v.  Wiggins,  12  Law  J.  Rep.  (ii.sl) 
aB.  177;  8  G.&D.  504. 

By  written  agreement,  not  under  seal,  it  was 
agreed  that  A  should  rent  of  B  a  ferry  for  6/.  6t. 
per  annum.  The  same  document  contained  the 
following  memorandum : — *'  Be  it  also  known,  that 
A  has  this  day  bought  of  B  the  great  fezzy-boat 
for  the  sum  of  20/."  to  be  paid  by  four  yearly  in- 
stalments of  5/.  each : — Held,  that  the  docitmeDt 
did  not  require  a  stamp.  Mayfield  v.  Robtmsoo^  14 
Law  J.  Rep.  (n.s.)  aB.  265. 

A  building-lease  of  land  for  ninety-nine  years,  at 
an  annual  rent  of  8/.,  containing  a  covenant  that 
the  lessee  shall,  within  one  year  from  the  grant  of  the 
house,  lease,  expend  150/.,  at  the  least,  in  building  a 
requires  a  XL  lease  stamp  only.  Ni^olU  v.  Cms, 
14  Law  J.  Rep.  (n.s.)  Exch.  244;  14  M.  &  W.  42. 

A  lease  from  the  Board  of  Ordnance^  which  pur- 
ported to  be  signed,  sealed,  and  delivered,  being 
first  duly  stamped,  was  not  stamped;  and  the 
Court  held,  that  being  a  lease  from  the  Ciown,  it 
was  not  necessary  that  it  should  be.  Potrio  v.  J^- 
mmtt.  Car.  &  M.  98. 

(I)  Receipts. 

"  Mr.  J  hsving  written  off  the  sam  of  72/L  3s.ML 
from  his  mortgage  debt,  being  five  quarters*  rent  of 
his  house,  I  hereby  discharge  the  said  rent  to  this 
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24th  of  June  1841:'*  — Held  to  be  improperly 
stamped  as  an  agreement,  and  to  require  a  receipt 
stamp.  Lucas  y.  Jonet,  13  Law  J.  Rep.  (n.8.)  Q.B. 
208 ;  1  D.  &  M.  774. 

(K)  Pbomissort  Notes. 

Where  judgment  has  been  suffered  by  default,  on 
ft  promissory  note  or  a  bill  of  exchange,  and  a  writ 
of  inquiry  is  executed,  it  cannot  be  objected  on  the 
execution  of  the  writ,  that  the  instrument  has  no 
atftmp,  or  an  improper  stamp.  WtUwu  ▼.  Ghver^ 
12  Law  J.  Rep.  (n.8.)  C.P.  184. 

(L)  Copy  of  Court  Roll. 

An  examined  copy  of  the  court  rolls  of  a  manor 
may  be  read  in  eridence  without  a  stamp;  the 
Stamp  Act,  6$  Geo.  3.  e.  184,  applying  only  to 
copies  delivered  out  and  signed  by  the  steward. 
Dm  d.  Bmr&w8  ▼.  Fneman,  14  Law  J.  Rep.  (n.s.) 
Exeh.  142 ;  12  M.  &  W.  844. 

(M)  Bill  of  Sale. 

Upon  an  issue,  in  which  the  validity  of  a  bill  of 
sale  of  certain  goods,  given  to  the  plaintiff  in  order 
to  secure  various  sums  of  money  advanced  by  him, 
was  in  question,  an  unstamped  bill  of  sale  of  the 
same  goods,  previously  given  to  the  plaintiff  by  the 
aame  person  as  a  security  for  the  amount  then  due, 
was  held  inadmissible,  in  order  to  prove  the  latter 
bill  of  sale  to  have  been  bond  JUe,  and  not  fraudu^ 
lent,  though  **  cancelled"  was  written  upon  it. 
WiUiama  v.  Gerry,  11  Law  J.  Rep.  (n.s.)  Exch.  389; 
10  M.  &  W.  296;  2  Dowl.  (n.s.)  P.C.  201. 


STATUTES. 

A  party  interested  in  the  subject-matter  of  a 
private  act  of  parliament  will  have  his  rights  af- 
fected by  its  provisions,  though  it  may  have  been 
introduced  and  passed  without  notice  given  to  him. 
Edinburgh  Railway  Company  v.  fFaaeAcpe,  1  C.  &  F. 
710. 

The  rule  for  the  construction  of  acts  of  parlia- 
ment is,  that  they  should  be  construed  according  to 
tlie  intent  of  the  parliament  which  passed  the  act. 
If  the  words  of  the  statute  are  of  themselves  precise 
and  unambiguous,  then  no  more  can  be  necessary 
than  to  expound  those  words  in  their  natural  and 
ordinary  sense.  The  words  themselves  do,  in  such 
ease,  best  declare  the  intention  of  the  legislature. 
The  Sustex  Peerage,  11  C.  &  F.  86. 

The  act  89  Elis.  c.  6.  enables  "sU  and  every 
person  and  persons"  to  found  hospitals  for  the  poor, 
and  to  incorporate  them. 

A  municipal  corporation  is  included  in  the  words 
"  every  person  and  persons,'*  and  may  exercise  the 
powers  given  by  the  act  The  Corporation  <^  New- 
cattle  V.  the  Attorney  General,  12  C.  &  F.  402. 

The  soil  on  which  Ely  Place  is  built  was  granted 
in  fee  by  the  Commissioners  of  the  Treasury  in 
1776,  to  Charles  Cole,  and  shortly  afterwards  the 
present  houses  were  erected  upon  it  There  are 
two  entrances  to  it,  at  each  of  which  have  been 
always  placed  gates  or  wooden  bars,  shnt  at  night, 
watched  by  porters,  and  guarded  by  watchmen, 
employed  by  the  inhabitants.  The  public  have  a 
right  of  way,  and  the  gates,  although  generally  kept 
open,  are  elosed  when  the  inhabitants  think  i&t  It 
has  i^ways  been  paved,  since  it  was  built,  at  the 


expense  of  the  inhabitants : — Held,  that  the  juris- 
diction of  commissioners,  appointed  under  a  local 
act,  5  Will,  4. 0.  xviii.,  for  the  district  in  which  Ely 
Place  is  situated,  with  power  to  "  pave,  macadam- 
ise, &c,  all  the  squares,  streets,  lanes,  courts, 
ways,  foot- ways,  carriage-ways,  passages,  andplaces, 
within  the  parishes,  precinct,  and  liberty  for  which 
they  might  be  appointed,  or  which  might  be  placed 
under  their  jurisdiction  by  virtue  of  that  act,"  and 
to  make  rates,  for  the  purposes  of  the  act,  upon 
every  person  **  who  should  inhabit,  or  be  liable  to 
be  rated  for  any  land,  &c,  within  each  of  the  said 
parishes,  precinct,  and  liberty,  and  wil  other  streets 
and  places  thereinbefore  declared  to  be  within  the 
jurisdiction  of  the  act,'*  did  not  extend  to  the 
paving  of  private  places,  such  as  Ely  Place,  as 
above  described.  Paul  v.  Jamee,  10  Law  J.  Rep. 
(K.s.)aB.246;  1  as.  882. 

A  statute  passed  in  a  session  of  parliament  com- 
mencing in  one  year  of  a  reign  and  ending  in 
another,  is  incorrectly  described  as  a  statute  passed 
in  both  years ;  but  it  may  be  described  as  passed  in 
a  session  of  parliament  held  in  both  years. 

An  order  of  the  Court  of  Chancery  for  the  pay- 
ment of  money  into  the  Bank,  with  the  privity  of 
the  Aceountant-Oeneral,  to  the  credit  of  a  cause 
depending  in  that  court,  is  not  an  order  to  which 
the  efifect  of  a  judgment  is  given  by  the  1  &  2  Vict 
e.  110.  s.  18.     Gibbe  v.  Pike,  10  Law  J.  Rep.  (if.8.) 

*809  $  8  M.  &  W.  223 ;  9  Dowl.  P.C.  731. 
^r  the  statute  3  &  4  Will.  4..  c.  90,  for  light- 
11  watching  parishes  in  England  and  Wales, 
;r  of  the  two  years  sueceeding  the  year  in 
which  a  parish  has  adopted  the  provisions  of  that 
act,  a  majority  of  two- thirds  of  the  rate- payers, 
voting  at  a  poll,  or  of  the  entire  rate-payers  of  the 
parish,  is  not  necessary  in  order  to  ascertain  the 
amount  to  be  levied  for  the  purposes  of  the  act  in 
those  years  respectively.  A  poll  may  be  demanded 
upon  the  question  of  the  amount  to  be  raised  in 
each  of  those  years,  and  the  resolution  of  a  simple 
majority  of  the  rate-payers  voting  upon  it,  or  in  the 
event  of  a  poll  not  being  demanded,  voting  upon 
that  question  at  the  meeting,  is  binding. 

Semble — The  parish  being  bound  for  three  years 
by  the  adoption  of  the  act,  the  amount  voted  must 
not  be  merely  nominal.  Beechey  v.  Quentery,  1 1 
Law  J.  Rep.  (n.s.)  Exch.  420;  10  M.  &  W.  65. 

By  the  stat.  4  Will.  4.  c.  68.  s.  160,  the  Birken- 
head paving  commissioners  are  empowered  to  enter 
into  any  contract  for  the  performance  of  any  works 
authorised  by  the  act :  "  provided  that  no  such 
oontract  shall  be  made  for  a  longer  term  than  three 
years  from  the  making  thereof."  The  section  then 
enacts  (inter  alia)  that  all  such  contracts  shall  be 
signed  by  the  said  commissioners,  or  by  any  three 
of  them,  or  by  their  clerk.  The  plaintiff  entered 
into  a  contract  to  make  a  certain  road,  being  one  of 
the  works  authorized  by  the  act  This  contract  was 
signed,  not  by  three  commissioners  or  their  clerk, 
but  by  the  road  surveyor  to  the  commissioners  on 
their  behalf,  and  by  the  direction  of  a  certain 
number  of  commissioners  forming  a  road  com- 
mittee, according  to  the  usual  mode  adopted  on 
such  occasions.  The  defendant  was  a  commissioner, 
but  not  one  of  the  road  committee.  This  contrset 
contained  a  stipulation  (in  accordance  with  a  reso- 
lution of  the  general  board  of  commissioners,)  that 
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the  commisBionen  should  not  be  required  to  pay 
for  the  works  coatracted  for,  until  the  same  should 
be  paid  for  by  the  respective  owners  of  the  land  ad- 
joining. It  contsiiied  a  ftirther  stipalation,  subse- 
quently inserted  with  the  assent  of  the  comniission- 
ere  who  formed  the  road  committee,  and  who  nego- 
tiated the  contract  with  the  plaintiff,  that  the 
commissioners  would  use  all  lawful  means  for  com- 
pelling such  land-owners  to  pay  their  respective 
portions,  on  the  work  being  satisfactorily  completed. 
By  the  stat  1  Vict.  c.  33.  s.  18.  (amending  the  4 
WilL  4.  c.  68.)  it  is  provided  that  the  charges  and 
expenses  attending  the  making  of  roada  shall  be 
reimbursed  to  the  commissioners  by  the  occupiers 
or  owners  of  the  adjoining  land,  each  such  occupier 
or  owner  paying  a  proportionable  share  thereof; 
and  in  case  of  their  refusal  so  to  do,  the  same  is  to 
be  levied,  in  the  same  manner  as  the  rates  directed 
by  the  act  to  be  raised  are  to  be  recovered,  or  may 
be  sued  for,  and  recovered  by  suit  at  law.  In  an 
action  brought  by  the  plaintiff  upon  this  special 
agreement,  against  the  defendant,  as  one  of  the 
commissioners,  the  breach  assigned  was,  that  though 
there  were  lawful  means  for  compelling  the  said 
owners  to  pay  their  respective  portions,  the  defen- 
dant and  tne  commissioners  would  not  use  such 
lawftil  means.  The  defendant  pleaded  non  assump- 
sit, and  that  there  were  no  sueh  lawful  means,  &c. 
After  verdict  for  the  plaintifl^ — Held,  upon  motion 
for  a  nonsuit,  first,  that  the  provision  in  the  1 50th 
section  of  the  sUt  4  WilL  4.  c.  68,  as  to  the  ^HJUg 
of  the  contract  bv  the  commissioners  or  theixj|Hk 
was  directory  only,  and  not  imperative.  Seconoiy, 
that  the  road  surveyor  had  authority  to  sign  the 
contract  on  behalf  of  the  commissioners ;  and  that 
the  stipulation,  binding  the  commissioners  to  use 
means  to  compel  payment  from  the  land-ownera 
was  a  reasonable  stipulation,  properly  inserted  by 
the  road  committee,  and  binding  upon  the  genera] 
board  of  commissioners.  ThircUy,  that  by  statute 
1  Vict  0.  33.  B.  18,  the  commissioners  had  lawful 
means  of  compelling  the  land- owners  to  pay  their 
portion  of  the  expenses  as  soon  as  the  work  was 
done,  and  before  tne  amount  was  paid  by  the  com- 
missioners to  the  contractor. 

Hold,  lastly,  no  ground  for  arresting  the  judg- 
ment, that  the  declaration  did  not  specify  the  means 
by  which  the  occupiers  or  owners  of  land  might  be 
compelled  to  pay.  Cole  v.  Greene^  13  Law  J.  Rep. 
(N.a.)C.F.  SO;  6M.  &0.  872. 

A  local  act  of  parliament  for  paving  the  town  of 
L.  empowered  the  commissioners  to  pave  certain 
footways,  and  directed  the  costs  and  charges  thereof 
to  bo  paid  by  the  tenants  of  the  houses  a4joining 
the  parts  paved,  who  were  authorized  to  deduct  the 
same  out  of  their  rent  A  tenant  covetianted  by 
Indenture,  made  after  the  passing  of  the  act,  to  pav 
a  certain  rent,  free  from  all  parliamentary,  parochial, 
and  other  rates,  assessments,  deductions,  or  abate- 
ments, and  also  pay  all  taxes,  rates,  duties,  levies, 
ARHtisnint'nts,  and  payments  whatsoever,  which  then 
wrrti,  or  during  the  said  term  might  be,  rated,  levied, 
ASNtissrd,  or  imposed  unon,  or  payable  in  respect  of 
Ihii  house  (iucupled  by  mm.  He  paid  certain  paving 
vtinln  to  the  commissioners,  in  respect  of  his  house: 
•  1 1  rid,  that  he  was  not  entitled  to  deduct  them 
from  Ilia  landlord's  rent.  PaifMv.  Burridae^  13  Law 
;.  \U\h  (N.«.)  Ewh.  190 J 12  M.  &  W.  727. 


The  Sandwich  Court  of  Requests  Act,  47  Geo. 
3.  c.  xxzv,  which  is  priated  as  a  local  and  penooal 
act,  and  contains  a  clause  enactSng  that  it  sball  be 
deemed  a  public  act,  and  judioklly  aoticed  as  sn^ 
gives  jurisdiction  to  the  commiwaioneiB  appointed 
under  it  over  debts  wheroaoerer  contracted;  and  any' 
person  may  sue  in  their  court,  if  the  defrndant 
happens  to  be  in  any  of  the  places  named  zd  tiw 
act : — Held,  that  this  was  a  public  local  and  per- 
sonal act,  within  the  opevmtion  of  the  6  ft  6  Vid;; 
c  97.  s.  6,  which  gives  a  general  peiiod  of  limil^ 
tion  of  actions  brought  for  matters  done  under  acts 
''commonly  called  public  local  and  pftsonal,  or 
local  and  personal  acts,  or  acts  of  a  lo<»l  and  per« 
sonal  nature."  Cock  v.  Gtnty  13  Law  J.  Rcpu  (kjl) 
Exch.  24 ;  1 3  M.  &  W.  364. 

To  an  action  for  use  and  occupation  of  a  nigkUaosI 
shoot,  land,  &c.,  the  defendant  pleaded  that  the 
night-soil  shoot,  &c.  wexe^  at  the  time  of  tiie  ( 
a  certain  open  space  of  ground,  situate  m  lis 
of  St.  Pancrat,  and  near  to  and  vidun  a  qimtcr  of 
a  mile  of  divers  public  roada  and  streets  vidnn  the 
parish  of  St  Mary,  Islington,  and  that  the  same  was 
demised  by  the  plaintiff  to  l^e  defendant;  datt tike 
demise  was  made  after  the  passing  of  an  act  relat- 
ing to  St  Mary,  Islington,  which  enacted,  "dist  if 
any  person  should  put  ot  cause  to  be  put  in  or  near 
any  of  the  roads,  squares,  &c,  within  the  asid 
parish  of  St,  MwTfft  Is&mgtom,  any  night-sefl,  or  pfoft 
or  cast,  or  cause  to  be  put  or  eaat,  or  svfier  to  spill 
or  be  spilled  within  the  said  paridi,  and  in  or  vHUb 
one  quarter  of  a  mile  of  any  of  the  said  roads, 
squares,  &&,  any  gas  residuum  or  gas  leivae*'  he 
should  be  liable  to  summary  ooOTiction  bdore  a 
Justice.  The  plea  then  averred  that  the  aaid  B^hi- 
soil  shoot,  &o.  was  demised  to  the  defendant  for  the 
purpose  of  being  used  as  a  plaee  of  deposit  far  niglit 
soil,  whereby  the  demise  was  void.  The  defendant 
having  obtained  a  verdict  on  this  plea, — HeUU  th«K 
the  act  of  parliament  related  to  those  nuisaaoea  only 
which  were  committed  within  the  parish  of  ^  MiaKy, 
JsUngton,  and  that  the  plaintiff  waa  caitided  to  jndg^ 
ment  non  obtianU  oerMUdo.  Flight  v.  Clarke^  13 
Law  J.  Rep.  (n.s.)  Exch.  309;  13  M.  ft  W.  15IL 

The  £au  Brink  Act,  36  Geo.  3.  c.  77,  ret^Aag 
the  advantage  to  the  drainage  of  lands  toad  to  aavi- 
gation,  by  deserting  the  then  channel  of  dw  rmr 
Ouze,  and  bv  making  a  new  river  or  eat,  by 
I.  appointed  certain  persons  to  be  commia 
for  the  purposes  of  drsanage,  and  by  section  fL 
tain  other  persons  to  be  commiaaiotteR  far  nsriga. 
tion.     Section  17.  empowered  the  conunisaieiicfs 
for  drainage  to  make  Uie  new  out,  which,  with  tiie 
other  works,  is,  by  the  33fd  section,  vested  in  thii. 
B}r  section  79.  toll  is  payahle  for  varsons  nprw  itrd 
things,  (amongst  them  are  mentioned  Imeks,  tiles, 
flag  stones,  and  stone),  -  *  and  for  erety  ton  weight 
of  all  other  goods,  wares,  or  merdumdiae  loftafmcaer," 
navigating  the  cut ;  and  by  section  85.  such  toJk 
are  to  be  collected  by  the  commissioners  of  naviga- 
tion, in  whom  they  are  thereby  rested,  end  who  are 
to  pay  to  the  drainage  commissioners  three-fontha 
of  the  net  monies  ao  to  be  collected,  and  the  resaain- 
ing  one^fourth  they  are  to  lay  out  in  the  improve* 
ment  of  the  navigation.    The  new  eat  ia  not  ealkd 
a  drain  in  any  part  of  the  aet,  but  in  aereial  of  its 
sections  it  is  spoksn  of  as  **the  new  river  or  ont"  J^ 
the  4  Geo.  4.  c  65,  ^  act  far  asMHiding  and  heajp^* 
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ing  in  reptir  ceHain  roads  in  tbe  Isle  of  Ely  and 
bvoagli  of  King*!  Ljim,  afler  appointing  trustees, 
it  is,  by  tbe  Z5tti  seetion  enaetecl,  **  that  it  shall  and 
may  be  Uwftil  for  SMh  person  or  persons  as  the 
said  trastees,  or  any  thvee  or  more  of  them,  shall 
appSMit,  to  maki  ass  ^fany  pubih  or  parish  draint, 
iimding  to  or  near  the  Mtid  roadst  or  of  any  ditch 
lying  eoatignous  to  the  said  roads,  for  the  eonvev- 
asee  ia  boats  of  any  matMials  to  be  uned  (in  repair- 
ing tha  said  foails,  ftc.),  and  to  banl  with  men  and 
lunaea  on  tbe  bank  or  bainka  of  sueb  drains  or  ditches, 
and  ako  to  bate  free  passage  orer  the  bridges  called 
HandKn  Bridga  and  German^  Bridge,  for(snch' 
materials),  without  paying  any  toU  for  the  same." 
The  19th  and  2l8t  sections  shew  that  toll  was  pay- 
abia  OB  these  bridgeai  and  by  section  41.  it  is  pro- 
vidad,  '*tbat  nothing  In  that  act  contained  should 
extender  be  oonstniedto1nm1idaCe,/0SfinitfrrflmlnfjA, 
aller  er  take  away  any  of  the  rigkft,  power,  antho- 
rllieet  wa4  liabilities  vetted  in  the  oommfssioners 
fas  ^dniaagey  under  the  sei^ra)  Eaii  Brink  Acts.*' 
Dfae  San  Brink  eut  baa  always  been  used  for  the 
dfriiiagg  of  a  larffO  traet  of  country  and  as  a  public 
navii^bie  rifier,  lu  lieu  of  the  former  course  of  the 
rlrer  Ouzeu  liters  neter  has  been  any  drain  or 
dilidi  available  for  the  p«irpose  of  conreyfng  roAd 
nlalariahi,  arlnding  to  or  neat  tfaeeaid  roads,  unless 
tbe  Ban  Brink  cot  ia  to  be  consideMd  as  such,  llie 
trattteev  bare  for  many  years  used  the  cut  for  the 
cenVavaBce  of  load  asaieriids  witihout  paying  any 
tott.  Held»  firsts  that  gnmrel  and  other  materials  for 
tW  rtpair  of  soads  are  wIlftiiA  tlM^  deseriptien  in  the 
7fttii  seeCiaa  of  tbe  S«  Geo.  8.  o.  77,  "all  other 
goed%  wareaor  merehandtse  wbatsoere):.*'  Secondly, 
tbat  tbe  £an  B«hik  cot  is  not  a  drain  within  the 
eypxsasioa  *«pnb1io  ov  pailafa  drain;"  in  the  dStb 
aoeCiaB  of  4  Geo.  4l  e.  Mt  that  section  applies  to 
famte  as  (well  aacafiiitlng  dfafne^  And' thilrdly, 
thaib  4he  men  reasonaMe  aonstrnetion  of  the  41st 
aq^ou  of  4  Geo.  4k.ic.i6.  is,  that  it  saves  not  merely 
tb#  direct  MtukDOta-'' rights,  powers,  «M  airtbo'- 
ritit8»"  of  tbe  drainage  commissiencM,  bnt  afso  the 
toUi,  topaitof/tbe  net  amount  Of  which  they  hate 
a  li^  when  collected^  Cbu^lsa  y.  Ampler,  14  Law 
J,  K^  (na)  BoDsk  10  {  16  M«  &  W.  40S. 

•The  ward  «*lsgaey"  in  <  ft  4  Will.  4.  e.  27.  s.  40. 
iiMledfle  a  residue  or  efaaie  of  a  reeidae.  ChrisOan 
T.  i>0sef«K«^  1%  Sim.  fl64. 

Ais  act  wlaah  enabled  «  eempany  to  penrchase 
and  lake  land  for  nsaking  a  railway.  pro«idied  that ' 
th#  eoata  of  tiw  <*  ooatsaots,  sales,  and  conveyancei^ 
ahoald  be  bozne  by  the  p«rehaBrre>^Held,  that  the 
TeBdecs  were,  nndisr  these  words,  entitled  to  be  re- 
iatbuned  the  costs  of  making  out  their  title  to  the 
laod  pujrabased  by  the  coMpany.  Ba  parte  ffte 
Feqfeee  iff  jMdiotf  Charltfr  ft  Lmdon  and  Greenteich 
Ratlmmgy  A  Hars,  2SI. 

Vndof  an  act  enabling  lihe  eorporation  of  Triiuly 
Hoaae  to  pnrefaaae  property,  and  in  certain  cases  to 
pay  the  purobase^monsy  into  eenrt,  to  be  laid  ont 
in  atoek  icft  tbe  bandit  of  tbe  parties  entitled,  pro- 
Tiding  that  the  ^  coats  of  the  inrestment  of  the  pur- 
ehaae*molsay"  shall  be  paid  by  the  eorporation^  the 
broker^a  eeouniasion  on  the  parohase  of  stock  is  a 
part  of  the  ooats  of  iavestuetft  to  be  bonte  by  the 
eoiparatioiiL    lis  re  0^  7  WtU,  4.' ex  forie  the  Cwpo- 

tr  V  JBafe,  96« 


STATtJTE  OP  LIMITATIONS. 
[See  laifiTjunoHs,  Statuts  op.] 

A  testator  who  died  in  1795  deyised  his  real  ea.. 
tates  to  trustees  to  sell,  out  of  the  interest  of  the 
proceeds  and  out  of  the  rent  of  the  estates  until 
they  should  he  sold  to  pay  certain  annuities.  No 
payment  had  been  made  in  respect  of  any  of  the 
annuities  for  more  than  twenty  years  before  the  bill 
was  filed,  but  the  trustees  entered  into  possession 
of  the  estates  on  the  testator's  death,  and  the  sur- 
yiviDg  trustee  continued  in  possession  until  about 
eleven  years  prior  to  the  filing  of  the  bill : — Held, 
that  the  plaintiffs  right  to  the  annuities  was  not 
barred  by  the  Statute  of  Limitations.  Ward  v.  Areh, 
It  Sim.  472. 

After  tbe  death  of  one  of  two  partners  the  survi- 
▼or  cannot  set  up  the  Statute  of  Limitations  aa  a 
bar  to  a  demand  against  the  assets  of  the  deceased. 
Whether  the  deceased's  representatives  can  set  up 
the  statute  so  long  as  the  survivor  continues  liable 
to  the  payment  of  the  debt,  and  the  deceased's 
estate  is,  consequently,  liable  to  be  called  upon  by 
the  survivor  for  contribution,  qutare*  Winter  v. 
/anei,  4  M.  dr  Cr.  101. 
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STOCK. 
[See  CvsTOX.] 

Zl,  10s.  per  centum  per  annum  annuities  1818 
transferred  into  annuities  of  32.  5«.  per  centum  per 
attnnm  and  new  3/.  per  centum  per  annum  annui- 
ties, by  7  Vict.  c.  4 ;  2i  Law  J.  Sut  8. 

Certain  annuities  of  52.  10«.  per  centum  per  an- 
num and  government  debentures  transferred  into 
amiuities  of  S2.  Ss.  per  centum  per  annum  and  new 
8/.  per  centum  per  annum  annuities^  by  7  Vict. 
c.  4;  22  Law  J.  Stat.  14. 

Provision  made  for  completing  the  guarantee 
fund  of  the  South  Sea  Company,  for  advancing  for 
the  public  Service  part  of  the  unclaimed  stock  and 
dividends  in  the  hands  of  the  said  company,  and 
for  regulating  the  allowance  to  be  paid  for  the 
management  of  the  South  Sea  stock  and  annuities, 
by  7  &  8  Vict  c.  80 ;  22  Law  J.  Stat.  150. 

Fur^r  provisions  made  as  to  stock  and  divi- 
detids  uikclidmed,  by  8  &  9  Vict,  c,  62 ;  2S  Law  J. 
Stot  287. 

The  law  respecting  testamentary  dispositions  of 
property  in  the  public  fUnds  amended,  and  the  pay- 
ment of  dividends  on  letters  of  attorney  in  certain 
cases,  amended  by  8  &  9  Vict  c.  97 ;  23  Law  J. 
Stat.  App.  S. 

The  Stat.  7  Geo.  2.  c.  8.  s.  8.  invalidates  all  con- 
tracts fo^  the  sale  of  stock,  of  which  the  seller  is 
not  possessed,  and  which  is  to  be  paid  for  at  a  future 
day,  and  is  not  transferred  as  agreed,  as  well  as 
sales  ^t  stock  to  be  accepted  by  the  purchaser  at  a 
future  day,  and  vrhich  is  neglected  to  be  transferred 
to  him. 

But  where  the  plaintiff  agreed  to  sell  and  transfer 
to  the  defendant  5,0001,  interest  or  share  in  the 
joint  stock  32.  per  cent  annuities,  not  being  at  that 
time  in  possession  of  the  stock,  but  subsequently 
caused  it  to  be  transferred  to  the  defendant,  at  which 
time  the  latter  promised  to  pay  for  it,  being  in 
ignorance  that  the  plaintiff  was  not  possessed  of  it 
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at  tlie  time  of  the  agreement  to  sell, — Held,  that 
this  transaction  being  an  actual  transfer  of  the  stock, 
and  not  a  mere  agreement  to  transfer,  was  not  ille- 
gal, and  that  the  plaintiff  might  recoter  the  price 
of  the  stock  so  sold.  M*Callan  v.  Mortimer,  11  Law 
J.  Rep.  (n.s.)  Exch.  429 ;  9  M.  &  W.  636. 

The  order  of  charge  upon  funds,  or  an  interest  in 
fbnds,  belonging  to  a  judgment  debtor,  under  the 
act  1  &  2  Vict  c.  110,  must  be  made  by  the  Judge 
at  law,  and  cannot  be  made  by  a  court  of  equity. 

Funds  standing  in  the  name  of  the  Accountant 
General,  as  well  as  in  those  of  private  trustees,  are 
chargeable  under  the  act 

The  judgment  creditor  whose  debt  is  charged 
upon  a  fund  in  court,  may  apply  for  and  obtain  a 
stop-order  before  the  expiration  of  six  months  from 
the  date  of  the  order  of  charge. 

The  order  of  charge  is  not  void,  though  it  extends 
to  the  whole  of  a  fund  in  which  the  debtor  has  only 
a  partial  interest,  but  it  will  be  made  to  operate 
only  upon  such  partial  interest,  and  the  stop-order 
will  be  limited  accordingly.  Hulket  v.  Day,  10  Law 
J.  Rep.  (n.s.)  Ch.  21 ;  10  Sim.  41. 

Previously  to  1835,  a  sum  of  stock  was  standing 
in  the  name  of  G  B,  upon  trust  for  A  for  life,  with 
remainder  to  B  absolutely.  G  B  died  in  1885, 
and  his  will  was  not  proved  until  1840.  A,  who 
had  received  the  dividends  of  the  stock  during  the 
life  of  G  B,  by  virtue  or  a  power  of  attorney  from 
him,  continued  to  receive  them,  under  this  power, 
af^er  his  death,  until  her  own  death,  in  1837.  In 
March  1886,  B  mortgaged  his  reversionary  interest 
in  the  stock  of  C,  who  took  no  steps  to  perfect  his 
security.  In  October  1836,  B  again  mortgaged  thii 
interest  to  D,  who,  in  the  same  month,  served  a 
writ  of  distringas  on  the  Bank  of  England : — Held, 
that  the  security  of  D  had  priority  over  the  security 
of  C.  Etty  ▼.  Brydges,  12  Law  J.  Rep.  (k.b.)  Ch. 
474;  2  Y.  &  Coll.  C.C.  486. 

Upon  a  petition  presented  under  66  Geo.  8.  c.  60, 
for  transfer  of  stock  and  payment  of  dividenda 
accrued,  an  order  was  made  accordingly.  In  such 
a  case  it  is  the  practice,  that  the  costs  of  the  Attor- 
ney General  ana  the  Commissioners  for  the  Reduc- 
tion of  the  National  Debt  are  to  be  paid  out  of  the 
petitioner's  fund ;  and  the  Court  of  Chancery  does 
not  exercise  its  discretion  as  to  the  payment  of  such 
costs.  Etc  parte  Holland,  18  L<w  J.  Rep.  (n.s.) 
Ch.  167. 

Under  the  statute  56  Ge6.  3.  c.  60,  the  dividends 
on  a  sum  of  3/.  per  cent  consols  not  having  been 
received  or  claimed  for  a  period  of  ten  consecutive 
years  by  the  executors  of  the  deceased  owner,  the 
sum  was  transferred  to  the  Commissioners  appointed 
for  the  Reduction  of  the  National  Debt  A  person 
pretending  to  be  executor  of  the  deceased  owner,  by 
meanft  of  a  fictitious  will,  and  a  probate  granted 
thereof,  feloniously  procured  a  transfer  of  the  stock 
and  payment  to  him  of  the  dividends  due  thereon ; 
After  a  lapse  of  some  years  the  executors  of  the  de- 
cea«cd  owner  of  the  stock  having  proved  their  title 
therato  (the  other  party  having  been  convicted  for 
the  felony,  and  sentenced  to  be  transported),  applied 
to  thin  Court  under  the  statute  56  Geo.  3.  c.  60.  for 
a  tranNfor  of  the  same  amount  of  stock,  and  the  pay- 
ment (o  them  of  the  dividends  that  had  accrued 
ih^Mttit  and  payment  also  of  the  costs  of  the  appli* 
fatiiiii  ottt  of  the  other  unclaimed  dividends:—* 


Held,  that  the  exeeutora,  having  proved  flien'  tide 
to  the  stock,  were  entitled,  notwithttao&tg  tte 
great  lapse  of  time  that  bad  occorred,  to  have  a 
transfer  thereof,  and  payment  to  them  of  die  firi- 
dends  due  in  respect  thereof,  bat  that  all  the  certi 
incidental  to  the  applieation  mutt  be  paid  eit  sf 
the  funds  claimed  by  the  petitionen.  &  psrk 
Jol^e,  14  Law  J.  Rep.  (k.s.)  Ch.  135. 

Two  persons,  being  joint  trustees  of  a  setdencM, 
had  trust  funds  standing  in  their  names  in  theBink 
of  England.  One  of  the  trustees  sold  out  the  fbndi 
under  a  forged  power  of  attorney,  and  escaped  from 
the  country.  Tlie  remaining  trustee  and  tiie  eofai 
qw  trust  filed  a  bill  against  the  Bank  to  have  tte 
stock  replaced.  The  Bank,  in  resisting  the  data, 
objected  to  the  jurisdiction  of  equity,  luid  set  up  a 
case  of  laches  and  connivance  on  &e  part  ef  Ike 
plaintiifii :— Held,  under  the  1  ]  Oea  4.  c  13,  thst 
the  Bank  was  liable  in  equity  to  replace  the  stodt 
sold  out,  and  that  the  plaintiflfs  had  not  lost  Adr 
right  by  any  subsequent  misconduct,  as  a  case  of 
suspicion  only  had  been  raised  against  them.  Sis- 
man  v.  the  Bank  of  Engkindf  14  Law  J.  Rep.  (s.l) 
Ch.  226. 

Stock  held,  upon  the  context  of  a  will,  not  to  ym 
by  the  word  « money."  WUUs  ▼.  iViBafoW,  4  Bca. 
208. 

A  Judge  of  the  Court  of  Chanceiy  is  not  a  htd^ 
of  one  of  the  superior  courts  at  Westminster  widua 
the  meaning  of  the  14th  section  of  the  1  &  2  Yict 
Clio.     Mills  V.  Presland,  4  M.  &  Cr.  431. 

The  mortgagee  of  a  reveniooary  interest  in  stsd 
in  the  public  funds,  with  a  power  of  sale,  may  hmg 
his  bill  for  foreclosure;  and  is  entitled  to  a  decant 
in  the  common  form  for  an  aoeonnt,  in  defraltsf 
payment,  for  foreclosure.  Slade  v.  Rigg,  3  Hsie, 
36. 

After  an  order,  obtained  by  a  Judgment  erc^lv, 
for  chsrging  the  interest  of  his  debtor  in  govfii- 
ment  stock,  standing  in  the  name  of  trasleca,  hM 
been  made  absolute,  under  the  statute  of  1  ft  t  Vid 
c  110.  s.  15.  the  Bank  of  England  is  still  howid  • 
pay  the  dividends  to  the  trasteca,  being  the  Icgri 
hands  to  receive  them ;  and  the  tnistoes  are  to 
apply  the  dividends  according  to  the  eqidtaUe  ii- 
terests  of  the  parties.  Bristed  v.  WUkiif,  3  Hue, 
235. 
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A  quantity  of  wheat  was  ahipped  on  bosid  a 
vessel,  the  master  of  whieh  sign^  a  hiU  of  kfiag; 
whereby  the  wheat  was  "  to  be  deHrered,  fte.  at  ^ 
port  of  Barmouth  and  Tremadoe  to  L  T,  er  Idi 
aasigns,  on  payi  ng  freight' '  L  T  assigned  over  Ui 
estate  and  effects  to  tibe  plaintiff  and  another»  n 
trust,  for  the  benefit  of  themselves  and  other  eie- 
ditors,  and  afterwards  assigned  to  the  plaMff  the 
bill  of  lading,  by  indorsement  thereon,  asftUevs: 
— "  I,  L  T,  do  hereby  order  and  direct  tluit  CaplM 
Jones  do  deliver  tiie  possession  of  the  wStMn-WKt' 
tioned  quantity  of  wheat  to  RJ,  being  eneof  ny 
assignees,  to  be  disposed  of  as  be  may  tfa^k  propee,** 
When  the  vessel  arrived  at'Bannoutii,  ^  phMf 
came  on  board  of  her,  and  vrodndng  the  hiOsf 
lading,  said  he  eame  to  take  poosesaioB  ef  the 
wheat ;  he  afterwards  took  9ttasp\t9  of  the  whci^ 
and  sold  and  landed  a  portioii  of  it  at  Bunieni^ 
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paying  fclie  freight  for  that  iMuct  only.  Having 
exchanged  the  bill  of  lading,  ne  directed  Captain 
Jones  to  proceed  with  the  remainder  of  the  wheat  to 
Tremadoc.  L  T  had  given  a  bill  for  a  part  of  the 
price  of  the  wheat,  which  became  due  after  the 
aasignment  of  hia  effects,  and  after  the  arrival  of 
the  wheat  at  Barmouth,  and  being  dishonoured,  the 
sellers  sent  notice  thereof  to  the  defendant,  Captain 
Jones,  and  required  him  to  hold  the  wheat  to  their 
order.  In  an  action  for  not  delivering  the  remainder 
of  the  wheat, — Held,  that  the  plaintiffhsd  an  option 
to  receive  the  goods  at  Barmouth  or  Tremadoc,  and 
that  there  was  enough  to  shew  that  the  plaintiff 
came  on  board  at  Barmouth,  and  took  samples,  with 
the  intention  of  taking  possession  of  the  whole  of  the 
wheat;  therefore  that  the  voyage  was  complete,  and 
the  right  of  stoppage  in  trmuitu  was  at  an  end. 

Also^  tembU,  that  if  the  deed  of  assignment,  for 
the  benefit  of  creditors,  contained  a  release,  the 
plaintiff  was  entitled  to  the  wheat  as  an  indorsee  for 
valncu  Jones  v.  Jones,  10  Law  J.  Rep.  (m.s.)  £zch. 
481 ;  8  If.  &  W.  431. 

B,  a  merchant  at  Liverpool,  ordered  a  cargo  of 
timber  to  be  sent  from  Quebec,  in  a  vessel  belong- 
ing to  and  chartered  by  a  ship-owner  at  Montrose. 
The  timber  was  to  be  dislivered  at  a  port  in  Lanea- 
ahire.  The  price  was  not  paid,  and  before  the  arrival 
of  the  vessel  in  Sngland,  B  became  a  bankrupt. 
On  the  18th  of  July,  before  the  arrival  of  the  vessel, 
the  defendants,  who  were  the  correspondents  in  this 
ccnintxy  of  the  consignor,  sent  to  the  ship-owner  a 
notice  of  stoppage  m  transitu,  whereupon'  the  ship- 
owner sent  a  letter  to  await  the  arrival  of  the  cap- 
tain, directing  him  to  deliver  the  cargo  to  the  de- 
fendants. The  vessel  arrived  in  port  on  the  8th  of 
Angnst»  on  which  day,  before  the  captain  had 
received  his  owner's  letter,  the  agent  of  the  assignees 
went  on  board,  and  told  the  captain  he  had  conoe  to 
take  possession  of  the  cargo.  He  went  into  the 
cabin,  into  which  the  ends  of  the  timber  projected, 
and  saw  and  touched  the  timber.  When  the  agent 
first  stated  that  he  came  to  take  possession,  the 
captain  made  no  reply,  but  subsequently,  at  the 
interview,  told  him  Uiat  he  would  deliver  him  the 
cargo  when  he  was  satisfied  about  his  freight,  but 
did  not  then  consent  to  deliver  immediate  posses- 
aion,  or  to  waive  bis  lien  for  the  freight.  They  then 
went  on  shore  together.  Shortly  afterwards  the 
defendants'  clerk  came  on  board,  and  served  a 
Dotice  of  stoppage  in  transitu  upon  the  mate,  who 
kiad  charge  of  the  cargo ;  and  a  few  days  afterwards 
received  possession  of  the  cargo  from  the  captain. 

Before  the  consignor  knew  of  the  bankruptcy  of 
the  consignee,  he  had  sent  three  letters  to  the 
manager  of  a  bank  in  Liverpool,  inclosing  bills, 
drawn  by  himself  upon  certain  parties,  and  he 
referred  to  the  defendants  as  persons  who  would 
nettle  any  irregularity  that  might  occur  respecting 
the  acceptances.  These  letters  were  communi- 
cated to  the  defendants,  and  assented  to  by  them. 
Another  letter  to  the  same  party  inclosed  a  bill, 
drawn  upon  the  consignee  for  the  price  of  the  timber 
in  question : — Held,  first,  that  the  letters  were  ad- 
nnissible  in  evidence,  and  gave  the  defendants  an 
authority  to  stop  the  cargo  in  transitu, 

A  notice  of  stoppage  in  transiiu,  to  be  good,  must 
he  gfiven  either  to  the  servant,  who  has  the  custody 
of  the  goods,  or  to  the  principal ;  and  in  the  latter 


case  it  must  be  given  at  such  a  time,  and  under 
such  circumstances,  as  that  the  principal,  by  the 
exercise  of  reasonable  diligence,  may  communicate 
it  to  his  servant  in  time  to  prevent  the  delivery  of 
the  goods  to  the  consignee: — Held,  therefore, 
secondly,  that  in  the  present  case  the  notice  to  the 
ship-owner  did  not  amount  to  a  stoppage  in  transitu. 
Held,  also,  that  there  was  no  actual  possession  of 
the  goods  by  the  assignees ;  and  as  there  was  no 
contract  by  the  captain  to  hold  the  goods  as  their 
agent,  the  circumstances  did  not  amount  to  a  con- 
structive possession  of  the  goods  by  them. 

Whether  the  act  of  marking  or  taking  samples, 
or  the  like,  without  any  removal  from  the  posses- 
sion of  the  carrier,  although  done  with  the  intention 
of  taking  possessioui  will  amount  to  a  constructive 
possession,  unless  accompanied  by  circumstances 
denoting  that  the  carrier  was  intended  to  keep,  and 
assented  to  keep,  the  goods  as  an  agent,  queers. 

The  consignor,  hsjore  the  stoppage  in  transitu^ 
wrote  a  letter  to  the  defendants,  in  which  he  assumed 
that  iheyhad  stopped  the  cargo.  This  letter  did 
not  reach  the  defendants  until  after  the  stoppage. 

Qtuere — ^Whether  it  gave  authority  to  them  to 
atop  the  cargo  at  the  time  of  the  stoppagCf  or 
amounted  to  a  valid  cot^firmation  of  that  act  WkUe- 
head  V.  Anderson,  11  Law  J.  Rep.  (n.s.)  £xch. 
157;  9M.  &W.  518. 

Goods,  which  W  had  contracted  to  purchase  of 
the  plaintiff,  were  shipped,  and  by  the  bill  of  lading 
"  deliverable  at  the  port  of  Boroughbridge,  for  W, 
Mickley  Mill,  or  his  assigns."  W  resided  at 
Mickley,  thirteen  miles  from  Boroughbridge.  The 
goods  were  addressed  to  him,  **  T.  W,  Mickley.' ' 
On  their  arrival  at  Boroughbridge,  by  canal,  they 
were  placed  in  a  warehouse  belonging  to  the  canal 
company,  who  had  no  connexion  with  the  carriers 
of  the  goods,  but  who  were  in  the  habit  of  receiving 
goods  for  W,  snd  holding  them  to  his  order,  making 
no  charge  for  wharfage  or  warehouse  room.  The 
goods  remained  in  the  warehouse ;  W  took  no  steps 
to  claim  or  exercise  ownership  over  them,  and  two 
days  after  their  arrival  became  insolvent: — Held, 
that  the  plaintiff's  right  to  stop  them  in  transitu 
was  gone.  Dodsony,  Wentworth,  12  Law  J.  Kep. 
(n.8.)  C.P.  59;   4  M.  &  G.  1080;  6  Sc.  (n.b.)  821. 

H  &  Co.  having  sold  to  W,  of  Mickley  Mills, 
near  Leeds,  twenty  mats  of  flax,  sent  them  to  Leeds,' 
where  they  arrived  at  the  warehouse  of  the  defen- 
dants, who  were  carriers,  on  the  16th  of  August ; 
W  took  away  ten  of  them.  It  was  his  custom  to 
take  away  his  goods  on  receiving  notice  of  their 
arrival  from  the  defendants.  On  the  18th  of 
August  H  &  Co.  sold  twenty  other  mats  to  W, 
together  with  other  goods,  the  latter  of  which  were 
sent  by  water  to  B,  the  mats  arriving  at  the  defen- 
dants' warehouse  at  Leeds.  The  defendants  in- 
fomoed  W  of  their  arrival,  and  also  that  rent  would 
be  charged  unless  they  were  taken  away.  On  the 
23rd  of  August  W  took  away  ten  of  the  latter  mats, 
leaving  in  the  defendants'  hands  ten  of  the  first, 
and  the  same  number  of  the  second  consignment. 
W  having  become  bankrupt  before  September  8th, 
the  vendors  stopped  in  transiiu  on  board  the  vessel 
the  goods  which  had  been  sent  by  water  to  B,  and 
also  the  ten  mats  of  the  second  consignment  in  the 
defendants'  warehouse.  On  the  1 1th  of  September 
the  sheriffs  seized  in  execution  all  the  flax  of  W  in 
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the  defendiAU*  warehouse.  On  the  I5th  of  Sep- 
tember the  YeDdors  stopped  the  ten  mats  of  the  first 
consigmnent.  The  jury  found,  that  the  parties 
contemplated  that  the  goods  were  intended  for 
manufacture  at  Mickley  Mills: — Held,  that  the 
right  of  stopping  in  iramitu  the  twenty  mats  was  at 
an  end,  the  goods  having  arrived  at  their  place  of 
destination,  and  being  in  the  constructive  posses- 
sion of  the  consignees;  and  that  the  stoppage  of 
the  goods  sent  by  water  did  not  revest  in  the  con- 
signor dU  the  parcels  contained  in  the  contract,  and 
lying  in  the  defendants'  warehouse. 

Semble—(Lifrd  Abinger,  C.B.  dusenHente,)^Thtit 
the  effect  of  stoppage  in  Intntiiu  is  not  to  rescind  the 
contract,  hut  to  replace  the  vendor  in  the  same 
position  as  if  he  had  not  parted  with  the  possession 
of  the  goods ;  and  by  all  the  Court,  that  the  vendee 
was  entitled  to  retain  the  goods  that  had  reached 
their  place  of  destination.  Wentworth  v.  Outhwaite, 
J  2  Law  J.  Bep.  (n.s.)  Exch.  172 ;  10  M.  &  W.  436. 

A  declaration  in  case  stated,  that  the  defendants 
sold  the  plaintiffs  certain  wheat,  and  by  order  of 
the  plaintiff,  shipped  the  same  on  board  a  certain 
vessel,  for  the  account  and  at  the  risk  of  the  plain- 
tiffs, to  be  carried  to  M,  and  there  delivered  to  the 
plainti& ;  that  the  defendants  parted  with  the  pos- 
session of  the  wheat ;  that  the  master  of  the  vessel 
signed  a  hill  of  lading,  making  the  wheat  deliverable 
to  the  defendants'  order;  that  the  defendants  in- 
dorsed the  hill  of  lading  to  the  plaintiffs,  and  sent  it 
to  the  plaintiffs  with  an  invoiceof  the  wheat,  stating 
it  to  be  shipped  by  order  and  for  the  account  and 
risk  of  the  plaintiffs :  but  that  the  defendants  after- 
wards wrongfully  caused  the  said  wheat  to  be 
stopped  in  its  passage  to  the  p1ainti£b.  Plea,  that 
the  defendants  sold  the  plaintiffs  (he  wheat,  upon 
the  following  terms  and  conditions :  viz.  that  the 
payment  thereof  should  be  by  banker^s  draft  in 
London,  at  two  months,  to  be  remitted  upon  receipt, 
by  the  plaintiffs,  of  the  invoice  and  bill  of  lading ; 
that  the  wheat  was  shipped,  and  possession  given 
to  the  master  of  the  vessel,  to  be  carried  and  de- 
livered to  the  plaintiffsj  acording  to  the  said  terms 
and  conditions;  that  the  plamtiffs  did  not,  on 
receipt  of  the  invoice  and  bill  of  lading,  remit  to  the 
defendants  any  banker's  draft,  whereupon  the  defen- 
dants caused  the  wheat  to  he  stopped.  After  verdict 
for  the  defendants, — Held,  that  tne  plaintiffs  were 
entitled  to  judgment  non  obstante  veredicto^  the 
delivery  of  the  wheat  on  board  the  ship  and  the 
indorsement  of  the  bill  of  lading  being  absolute, 
and  the  mode  of  payment  not  appearing  to  be  a 
condition  precedent  to  the  right  of  the  plaintiffs  to 
the  possession  of  tlie  wheat.  Wilmshurst  v.  Botvker, 
12  Law  J.  Kep.  (n.s.)  £xch.  475;  8Sc.(k.s.}  571. 

Certain  goods  were  deposited  with  the  West 
India  Dock  Company  in  the  name  of  A.  A  after- 
wards sold  the  goods  to  B,  who  sold  them  to  C,  and 
B  gave  a  delivery  order  for  tliem  in  his  own  name 
to  C.  The  Dock  Company,  according  to  their 
practice,  refused  to  deliver,  except  upon  an  order 
signed  by  A,  the  depositor  of  the  goods.  C  became 
bankrupt,  and  B,  not  having  received  payment  for 
the  goods,  stopped  them  in  transitu.  The  assignees 
having  brought  trover  for  them  against  B, — Held, 
that  as  B's  delivery  order  was  invalid,  he  had  not 
lost  his  right  to  stop  in  transitu  bv  giving  it,  and 
that  he  was  not  estopped  from  setting  up  his  own 


omission.    tacHngt&n  V.  jftimrttm,  19  Law  J.  Hep. 
(K.s.)  C.P.  140 ;  7  M.  ft  G.  860 ;  8  Se.  (]M.)8& 

L  ft  Co.,  merchants  at  Legbom,  dripped  a  eag* 
of  beans  in  sacks  to  H,  ]n  London,  in  conjeqanw 
of  a  previous  order  given  bj  H  to  L,  throngliths 
plainti^  who  was  L's  general  agent  in  LoBdoo.  L 
sent  to  H,  through  the  plaintiff,  one  bill  of  laSag 
for  the  whole  cargo,  indorsed  L  ft  Coi,  an  mvaiei; 
and  two  bills  of  exchange,  drawn  by  L  npon  H, 
three  months  after  date,  for  the  price  of  the  ship- 
ment. The  shipment  exceeded  the  order  of  H  ky 
the  amount  of  the  lesser  bill.  On  the  arrival  it 
the  bill  of  lading  and  bills  of  exchange,  H  aceepted 
the  bill  for  the  price  of  the  beans  ord«ed  by  kn, 
but  declined  to  accept  the  lesoer  bill.  Plaintif 
thereupon  accepted  the  lesser  bill,  and  H  then  pm 
him  a  letter  of  acknowledgment  that  a  pniportiot- 
ate  part  of  the  cargo  was  the  plaintiff^a,  and  «b 
order  to  the  captain  to  deliver  to  beaicf  1«442} 
sacks  of  beans.  The  plaintifl|  at  tbe  same  tine; 
gave  H  the  bill  of  lading.  The  Inll  ao  accepted  ly 
the  plaintiff  was  paid  by  him  at  maturity  to  J,  Is 
whom  it  was  specially  indorsed  by  L : — H^d,  under 
these  circumstances,  that  the  property  im  Che  1,40} 
sacks  of  beans  never  vested  in  H,  but  that  the 
plaintiff  had  a  right  to  receive  them  on  the  snifil 
of  the  ship. 

Before  the  ship  arrived  in  London,  the  pUMI 
sold  the  l,442f  sacks  of  beans  to  T,  who,  in  pay- 
ment, accepted  a  bUl  for  the  same  amoimt,  toA 
payable  at  the  same  time,  as  that  which  tfaepkiiitff 
had  accepted.  The  bill  was  drawn  by  J  (who  wss 
one  of  the  firm  of  L  ft  Co.)  and  apecially  indened 
to  the  plaintift  The  plaintiff  gave  to  T  die  lelttr 
of  H,  and  the  delivery  order,  and  guaranteed  en 
the  part  of  L  that  the  beans  ahonld  be  delivered  m 
good  order.  The  defendant  subsequently  advamd 
money  to  T,  on  the  deposit  of  the  letter  of  H  «id 
the  delivery  order,  knowing  at  the  time  of  die-oi- 
vance  the  circumstances  under  whieh  H  heid^ 
bill  of  ladhig.  T  stopped  payment  before  tiie 
arrived  in  the  river ;  whilst  the  Whole  cafgo 
board,  and  nndividad,  -tha  plaintiff  gave  notiee  ta 
the  captain  not  to  deliver  the  l,442f  sacks,  sod, 
after  the  delivery  to  H  of  his  portion,  renewed  hii 
notice.  The  captain  having,  nevertheless,  defiTcr* 
ed  them  to  the  defendant,  the  plaintiff  demsnled 
them  of  the  defendant,  who  refused  to  d^ver  them. 
Held,  that  on  the  delivery  to  H  of  his  fdmst  of 
the  cargo,  the  property  in  the  residue  vested  in  the 
plaintiff,  so  as  to  entitle  him  to  maintain  trover  fcr 
a  subsequent  conversion. 

Held  also,  that  the  plaintiff  had  a  right  to  stop 
the  goods  in  transitu,  which  he  duly  exercised. 

There  is  no  distinction,  with  referenoetotheri^ 
of  stoppage  in  transitu,  between  the  seller  of  goadi, 
of  which  the  property  is  in  the  vendor,  and  die 
seller  of  the  interest  which  he  has  in  a  ooDtraerfor 
the  delivery  of  goods  to  him. 

Held  also,  that  the  plaintiff's  right  of  stoppsge 
in  transitu  was  not  put  an  end  to  by  the  agweneot 
between  himself  and  T,  and  the  transfer  of  tbe 
rights  of  T  to  the  defendant 

Held,  lastly,  that  T  was  not  an  agent  intnnled 
with  the  delivery  order,  and  so  capable  of  makiiig  s 
valid  pledge,  within  the  6  Geo.  4.  c.  94.  Jnkfu 
V.  Ushome,  18  Law  J.  Rep.  {n.8.)  C.P.  196;  7  M. 
ft  G.  678. 
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Ooods  in  bales  wert  tent  from  the  country  to  the 
wharf  of  thd  dafendonts,  who  were  wharfingers  hi 
I«oiMiU>B,  ooDoigDed  to  B  &  Co.,  who  were  factors, 
for  sale,  and  made  deliverahle  to  them  or  their 
assigDa.  M  baviag  bought  of  B  &  Co.  forty- eight 
bales  of  goods,  so  coDsigned,  and  lying  at  the  defen- 
daots*  wharf,  B  &  Co.  ordered  the  defendants  to 
weigh  and  deliver  the  same  to  M.  The  defendants 
accordingly  weighed  the  goods,  and  communicated 
the  weight  to  B  &  Co.,  who,  thereupon,  sent  to  M 
an  invoioe,  stating  the  weight,  together  with  the 
jKice.  Five  of  these  bales  were  afterwards  delivered 
by  the  defendants,  on  tlie  order  of  M,  to  a  party  to 
whom  M  had  resold  them.  The  residue  remained 
at  the  defendants'  wharf,  and  were  afterwards 
atopped  by  B  &  Co.  as  unpaid  vendors.  No  transfer 
of  any  of  the  bales  was  made  in  the  defendants' 
books  from  B  &  Co.  to  M,  nor  was  any  warehouse 
rent  paid  by  him.  M  afterwards  became  bankrupt, 
and  his  assignees  brought  an  action  against  the 
defendants  for  the  non-delivery  of  the  goods: — 
Held,  first,  that  the  above  facts  did  not  make  the 
defiendanta  wharfingers  to  the  bankrupt,  so  as  to 
entitle  the  plaintiffs  to  sustain  the  action ;  secondly, 
that  the  part  delivery  of  the  bankrupt  to  his  vendees 
waa  not  sufficient  to  defeat  the  defendants*  right  of 
stoppage  tn  transitu.  Tanner  v.  Scovell,  14  Law  J. 
R^  (N.&)  Exch.  321 ;  14  M.  &  W.  28. 

In  equity,  a  transfer  of  goods  for  valuahle  con- 
sideration by  a  consignee  for  a  limited  purpose,  does 
not  destroy  the  oonsignee^s  right  of  stoppage  in 
iran$itUf  ultra  the  particular  lien  of  the  transferee. 

A  consigned  goods  of  the  value  of  1,8001.  to  B, 
who  transferred  the  hill  of  lading  to  C,  to  secure 
1,OOOL  B  having  become  bankrupt,  C,  as  B's 
£ictor,  claimed  as  against  A's  title  to  stop  in  tram- 
iiu  a  right  to  retain  the  whole,  in  satisfaction  of  a 
general  balance  due  to  him  from  B : — Held,  first, 
that  he  was  not  entitled  beyond  the  1,000/. ;  and 
Moondly,  that  A's  remedy  against  C  for  the  surplus 
waa  inequity.  Spalding  y,liuding,  12  Law  J.  Kep. 
.(ii.8.}  Ch.  603  i  a  Bea.  376. 


STOP  ORDER. 

Parties  obtaining  stop  orders  are  to  be  liable  at 
the  discretion  of  the  Court  to  pay  costs. 

Stop  orders  may  be  obtained  without  service  of 
the  petition  upon  the  parties  to  the  cause,  or  upon 
persons  interested  in  parts  of  the  funds  not  sought 
to  he  affected.  Order  of  8rd  April  1841,  10  Law 
J.  Rep.  (n.s.)  Ch.  272 ;  2  Bea.  xL 

A  party  applying  for  a  stop  order  on  a  fund  in 
court,  must  take  the  order  suhject  to,  and  after 
satisfaction  of,  all  the  prior  claims  upon  the  fund ; 
or  he  must  serve  all  the  parties  having  such  prior 
claims  with  the  petition.  Hulkes  v.  Day^  10  Law  J. 
Rep.  (n.8.)  Ch.  21 ;  10  Sim.  41. 

The  Accountant  General  had  drawn  a  cheque  in 
fjavour  of  a  party,  who  was  entitled  to  a  sum  of 
money  standing  in  the  Bank,  to  the  credit  of  the 
cause.  Upon  the  application  of  a  judgment  creditor, 
an  order  was  made  to  prevent  the  cheque  from  being 
delivered,  without  further  order,  to  the  party  enti- 
tled to  the  fund.  Robinson  v.  JVoodf  12  Law  J.  Rep. 
(i7.a.)  Ch.  93;  5  Bea.  388. 

The  Court  will  not  grant  a  stop  order,  unless  it 
is  stated  in  the  petition  how  the  interest  of  (he  party 


in  the  fund  sought  to  be  affected  arose.    Lambert  v. 
Hutchinson,  13  Law  J.  Rep.  (n.s.)  Ch.  386. 

A  claimed  a  fund  in  court,  as  his  father's  admi- 
nistrator, but  the  letters  of  administration  were  not 
stamped  to  a  sufficient  amount  The  Court  refused 
to  grant  him  a  stop  order  until  he  had  procured  the 
letters  to  be  sufficiently  stamped.  Christian  v. 
Devereax,  12  Sim.  364. 

An  incumbrancer  on  a  portion  of  an  undivided 
fhnd  in  court  cannot  obtain  a  stop  order  on  it, 
without  serving  the.other  parties  interested  with  the 
petition  for  that  purpose.  Trezevant  v.  Frater,  3 
Bea.  283. 

Principles  on  which  it  was  considered  necessary, 
previous  to  the  General  Order  of  3rd  of  April  1841, 
to  serve  all  parties  interested  with  an  application 
for  a  stop  order.     Day  v.  Croft,  4  Bea.  84. 

Requisites  for  obtaining  the  stop  order  under  the 
General  Order  of  April  1841.  Wood  v.  Vincent,  4 
Bea.  419, 

The  assignor,  though  a  party  to  the  cause,  must, 
under  the  General  Order  of  April  1841,  be  served 
with  the  petition  for  a  stop  order.  Parsons  v. 
Groome,  4  Bea.  521. 

Upon  an  application  for  a  stop  order,  the  assign - 
offi  right  to  the  fund  in  court  must  be  shewn,  either 
by  the  proceedings  or  by  affidavit.  Quarman  v. 
)rt//tam«,5Bea.l33. 

At  the  instance  of  the  mortgagee  of  the  reversion, 
the  Court  declined  making  a  stop  order  on  deeds 
brought  into  the  Master's  office  under  a  decree. 
Cotton  V.  Cotton,  6  Bek.  96. 


SUBPCENA. 

[From  the  Crown  Office.    See  Attachment,  When 

it  lies.] 

The  Pourt  will  not  g^ant  an  attachment  against  a 
witness  in  a  country  cause,  who  had  been  hrought  to 
the  assize  town,  and  maintained  there  up  to  the 
time  of  trial  at  the  plaintiff^s  expense,  and  then  re- 
fused to  attend  and  give  her  evidence,  unless  an 
unreasonahle  sum  were  paid  her,  it  not  appearing 
that  any  sum  whatever  was  tendered  to  pay  for  her 
return.  Newton  v.  Harland,  10  Law  J.  Rep.  (n.s.) 
C.P.  11;  1  M.  &G.  956. 

A  writ  of  subpoena  duces  tecum  required  a  defen- 
dant's attorney  to  appear  on  a  particular  day,  but 
did  not  command  him  to  appear  •*  from  day  to  day" 
after  that  day.  The  cause  waa  postponed  at  the 
instance  of  the  defendant,  and  the  attorney  did  not 
appear  on  the  day  when  the  cause  was  called  on. 
The  Court  refused  an  attachment  for  disohedience 
to  the  subpoena,     Vaughton  v.  Brine,  9  DowL  P.C. 

179. 

In  a  subpoena  to  a  witness  to  give  evidence  in  an 
action  of  ejectment,  the  names  of  the  lessors  of  the 
plaintiff  should  be  introduced. 

If  the  original  writ  of  subpoena  requires  the  wit- 
ness to  appear  on  the  27th  of  May,  and  the  copy 
served  requires  him  to  appear  on  the  24th,  an  attach- 
ment for  disobedience  cannot  be  obtained.  Doe  d. 
Clarke  v.  Thompson,  9  Dowl.  P.C.  948. 

A  witness  called  on  his  subpoena  duces  tecum, 
who  objects  to  the  production  of  documents,  has 
no  right  to  have  the  question  of  his  liahility  to 
produce  argued  by  his  counsel  retained  for  that 
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purpose.     Doe  d.  Rawelife  v.  Ike  Earl  o/Egrewumi^ 


SUBSEQUENT  FELONY. 

A  cettiflcate  of  a  previous  conviction  nnder  the 
Stat  7  &  8  Geo.  4.  c.-2S.  s.  11.  must  state  that  judg- 
ment was  given.  Regina  v.  Ackroyd,  1  Car.  &  K« 
158. 

Where  a  prisoner  is  indicted  for  a  felony  after  a 
vrevioQt  conviction,  under  7  &  8  Geo.  4.  c.  28.  s.  1 1, 
it  n  aaffleient  to  allege  in  Uie  indictment  that  the 
prisoner  iras  **  convicted  of  felony/*  without  stating 
the  judgment  Regina  v.  Speneer^  1  Car.  &  £ 
1^9. 


SUDBURY. 

Thehofoagh  of,  diaffMBchlaed  by  7  &  8  Viot  c  M ; 
n  Law  J.  Stat  12K 


SURGEON  AND  APOTHECARY. 

The  4th  section  of  the  6  Geo.  4.  c.  133.  provided 
that  every  person  who  held,  or  thereafter  should 
hold,  a  commission  or  warrant  as  surgeon  or  assistant 
surgeon  in  his  Majesty's  navy  or  army,  should  be 
entitled  to  practise  as  an  apothecary  in  any  part  of 
England  or  Wales,  without  having  undergone  the 
examination,  or  received  the  certificate  required  by 
the  S5  Geo.  8.  By  the  11th  section,  the  act  was  to 
continue  until  the  1st  of  August  1826  -.—Held,  that 
those  persons  who  had  warrants  prior  to  the  Ist  of 
August  1828,  and  who  were  therefore  entitled  to 
practise  as  apothecaries,  were  not  deprived  of  that 
right  hy  the  expiration  of  the  act. 

Debt  for  worx  done  as  an  apothecary;  plea,  that 
the  plaintUF  was  not  an  apothecary  prior  to  the  1st 
of  August  1815,  nor  had  at  anytime  obtained  a 
certificate  to  practise  as  an  apothecary,  from  the 
master,  wardens,  and  society  of  the  art  and  mystery 
of  apothecaries.  Replication,  that  before  the  work 
was  done,  and  before  the  Ut  of  August  1826,  to  wit, 
on  &c.,  the  plaintiff  held  a  warrant  as  assistant 
surgeon  in  the  navy,  bearing  date,  &c.,  and  that  the 
won  was  done  after  the  passing  of  the  6  Geo-  4, 
c.  133.  On  special  demurrer, — Held,  that  the 
replication  was  good. 

Held,  also,  on  an  objection  that  the  certificate 
required  by  the  $5  Geo.  3.  c  194,  is  a  certificate 
from  the  court  of  examiners,  and  not  the  master, 
wardens,  and  Society  of  the  art  and  mystery  of  apo- 
thecariesi  that  the  plea  was  good.  Sieaventon  v. 
Oliver,  10  Law  J.  Rep.  (n.s.)  Exch.  338 ;  8  M.  &  W. 
234. 

A  plaintiff  who  se^s  to  recover  charges  for  me- 
dicine and  attendance  as  an  apothechary,  and  relies 
on  the  4th  section  of  6  Geo.  4.  c.  133,  which  enacts, 
that  no  person  who  holds  a  commission  or  warrant 
as  surgeon  in  the  army  shall  be  obliged  to  prove 
that  he  was  in  practice  on  the  1st  of  August  181 5« 
''otherwise  than  as  holding  such  commission  or 
warrant,**  is  not  obliged  to  produce  such  warrant, 
or  to  account  for  its  non-production;  but  may 
ihew,  ft-om  other  evidence,  that  he  practised  '*  as 
holding  a  warrant"  at  the  time  in  question.    Mil- 


batOc  v.  Bryant,  12  Law  J.  Rep.  (v.8.)  QJB.  81 ;  k  c. 
Millbanke  v.  Grant,  3  Q.B.  6d0 ;  3  O.  &  D.  31. 

The  penalties  of  the  sUt  ^5  Geo.  8.  e.  IM.  19^ ly 
to  a  chemist  and  druggist,  who  practisea  aa  aa  apo- 
thecary, by  attending  the  dck,  and  administering  tt 
them  medicines,  and  making  a  chaige  for  sock 
medicines :  nor  ia  he  witbia  Sie  exceptioB  in  sec- 
tion 28.  of  that  act  Apothecaries  Cempnmg  ?. 
Greenougk,  11  Law  J.  Rep.  (k.8.)  Q.B.  156;  1  6. 
&  D.  378. 

In  an  action  by  an  apothecary  for  medieines  tai 
attendance,  the  plaintiffi  proviil  that  he  had  asied 
aa  such,  and  produced  a  licence  from  the  Apothe- 
caries Company,  to  a  person  bearing  the  suae 
christian  and  surname  with  himself,  the  sesl  sf 
which  was  proved  to  be  genuine : — Held,  that  this 
was  sufficient  evidence  for  the  jury  of  bis  being 
the  party  to  whom  the  licence  had  been  graatei 
Simpson  v.  Distnore,  1 1  Law  J.  Rep^  (11.8.)  Exch. 
137 ;  9  M.  &  W.  47  ;  1  Dowl.  P.C.  (11.8.)  357. 

In  assumpsit  for  the  amount  of  a  chemises  bil^ 
the  items  being  for  medicines  and  attendances  in 
the  cure  of  the  defendant's  aon : — Held,  that  the 
question  for  the  jury  was  whether  the  plaiatiff 
acted  aa  an  apothecary,  and  not  whether  the 
charges  were  tnose  of  a  chemist  and  apotheeaiy. 
Biehmond  v.  Coles,  1  DiowL  P.C.  (n.s.)  560. 

A  surgeon  may  administer  mediciBea  in  the  cue 
of  a  surgical  case  without  being  subject  to  the 
penalties  of  the  Apothecaries  Act,  55  Gca  3.  c;. 
194;  but  he  has  no  right  to  do  so  in  the  case  of 
internal  diseases  not  requiring  sorgical  treatacs^ 
such  as  fever  or  consumption.  Apotkeeane*  Csm- 
pony  V.  Latinga,  2  M.  &  R.  495. 


SURRENDER. 

A  surrender,  by  operation  of  law,  takes  phue 
where  the  owner  of  a  particular  estate  has  bc^  a 
party  to  some  act,  the  validity  of  which  he  is,  by 
law,  afterwards  estopped  from  (U&puting,  and  vhick 
would  not  be  valid  if  Iiis  particular  estate  had 
ceased  to  exisL  Such  surrender  is  the  act  of  the 
law,  and  takes  plsce  independently  of^  and  even  ia 
apite  of  the  intention  of  the  partiea. 

Semhle — To  constitute  such  a  suzrender,  the  avnsr 
of  the  particular  estate  must  be  a  party  to  the  set 
which  operates  as  a  surrender.  It  is  not  euoogk 
that  he  agrees  to  an  act  done  by  the  reversaooer : 
and,  therefore,  sembk,  that  a  demise  of  preuisas  by 
the  reversioner  to  a  atranger,  with  the  eanseBt  of 
the  lessee  in  possession,  would  not  amount  to  a 
surrender  by  act  and  operation  of  law ;  and  held, 
that,  at  all  eveota,  no  such  anrrender  would  tsks 
place  in  the  case  of  reversions  and  incorporeal  hefe* 
ditamenta,  which  pass  only  by  deed.  Lyon  v.  Rftd, 
13  Law  J.  Rep.  (n.8.)  Exch.  377;  13  M.  &  W. 
285. 


SURVEY. 

The  completion  of  a  survey  of  Groat  Briuin, 
Berwick  upon  Tweed,  and  the  Isle  of  Man,  siitka- 
rixed  and  faciliUted  by  4  &  5  Vict.  c.  30;  19  iaw 

J.  Stat.  33. 


TAXES— TENANT  FOR  LIFE. 
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TAXES. 

The  5  &  6  Vict  c.  37.  continued  until  the  ^th  of 
April  1845,  by  6  &  7  Vict  c.  24;  21  Law  J.  Stat 
S2. 


TENANT  FOR  LIFE. 

{Piekering  T.  Pickering,  4  Law  J.  Dig.  595;  2 
Bea.  81.] 

Timber  was  cut  by  trustees,  with  the  consent  of 
the  tenant  for  life,  impeachable  of  waste,  and  the 

STOceeds  were  laid  out  in  the  purchase  of  stock,  the 
Widends  being  paid  to  such  tenant  for  life.  On 
l3ie  death  of  that  tenant  for  life,  the  next  tenant  for 
Hie  in  possession  was  unimpeachable  for  waste: — 
Reldy  tiiat  he  was  entitled  to  have  the  principal  of 
the  stock  and  monies  produced  by  such  timber 
transferred  and  paid  to  him.  Waldo  t.  Waldo,  10 
ILaw  J.  Rep.  (n.8.)  Ch.  812. 

By  a  settlement  made  in  1750,  on  the  marriage 
of  A,  certain  estates  in  Yorkshire  were  charged 
ifith  25,0002.  fbr  the  portion  of  A*s  younger  chil- 
dren. A,  by  his  will,  dated  the  Slst  of  July  I76I, 
appointed  tiie  25,000t  among  his  four  younger 
children,  as  follows,  viz.: — 10,000(.  a  piece  to  B 
and  C,  and  2,500/.  a-piece  to  I)  and  £.  By  the 
same  will,  A  derised  estates  in  counties  S,  D,  and 
C,  to  his  eldest  son  George  for  life,  with  remainders 
over,  by  virtue  of  which  the  defendant  became  enti- 
tled to  those  estates,  and  he  gave  to  B  and  C  10,000/. 
«-p]tfce,  and  to  D  and  E  2,500/. a- piece;  and  calling 
those  sums  of  money  portions  in  augmentation  of 
the  portions  already  piovided  for  the  same  parties 
by  the  testator's  marriage  settlement,  he  charged 
liis  estates  in  leouatics  S»  D,  and  C,  which  he  had 
Revised  to  his  eldest  son,  with  the  raising  of  the 
flftflie ;  and,  after  bequeathing  certain  legacies,  he 
^re  the  residue  of  his  persona]  estate  to  his  eldest 
0<m.  At  the  death  of  A,  his  eldest  son  was  a  minor, 
and  the  will  and  codicil  were  proved  by  the  widow, 
who  possessed  the  personal  estate;  but  after  the 
eldest  son  George  attained  twenty.one,  he  proved 
the  will  and  codicil,  and  became  the  sole  legal  per- 
Bonal  representative  of  his  father.  The  portions 
provided  for  the  younger  children  by  the  will  of  A 
were  paid  by  Ckorge  out  of  his  own  monies,  and  on 
the  occasion  of  each  payment  certain  deeds  were 
exectttedi  and  releases  taken  from  the  sons  and 
daughters  to  whom  the  payments  respectively  were 
made.  Hie  last  payment  was  made  in  January 
1781,  tnm  which  time  no  mention  was  made  of 
the  portions  during  the  lifetime  of  Geoige,  who 
died  on  the  11th  of  November  1837,  having  ap- 
porated  the  plaintifi  the  executors  of  his  will : — 
Held,  that  George,  the  tenant  for  life,  having  paid 
the  additional  portions  out  of  his  own  money,  be- 
came thereupon  entitled  to  the  charge  for  his  own 
benefit,  and  so  contimied  during  the  whole  of  his 
Kfe,  and  tbst  the  plaintiflk,  his  personal  representa- 
tives, were  entitled  to  have  that  sum  raised  by  sale 
or  mortage. 

If  a  tenant  for  life  pays  off  a  charge  on  the  inhe- 
rhsface,  he  is  priwtA  facie  entitled  to  that  charge  for 
his  own  benefit,  and  in  the  absence  of  evidence  of 
intention  to  exonerate  the  estate,  the  presumption 
is,  that  the  tenant  for  life  pays  the  charge  for  his 


own  benefit,  and  not  for  the  benefit  of  persons  eiHi- 
tled  in  remainder. 

The  sUtute  8  &  4  WilL  4.  c.  27.  is  not  applicable 
to  a  case  where  there  is  no  tsslgaable  person  liable 
to  pay  the  charge,  and  where  the  rent,  out  of  which 
the  interest  of  the  charge  ought  to  be  paid,  is  receiv- 
able  by,  and  belongs  to  the  same  person  who  is  ejo- 
titled  to  the  interest  BurreU  v.  the  Earl  of  Egre* 
mont,  13  Law  J.  B£p.  (n.b.)  Ch«  309  ;  7  3ea.  £t^. 

A  granted  several  annuities,  which  he  chazged 
on  real  estate*  and  entered  into  a  covenant  io  pay ; 
and  also  gave  a  warrant  of  attorney  to  confess  jndg* 
ment  for  double  the  consideration  mpnav.  ^J$t 
annuities  might  be  "  repurchased  '*  or  **  reoeemed" 
by  him  upon  certain  conditions.  A,  by  his  will, 
gave  several  legacies  and  annuities,  and  devised  his 
real  estates  to  trusteei^  to  iwse  money,  in  aid  of 
his  personal  estate,  to  pay  debts,  except  mortgage 
dehts,  and  legacies  and  cmuiiies  ttserchy^gmn, 
and  to  raise  500/.  per  annum  out  of  the  rents;  as 
an  accumulating  fund  for  discharging  the  mort- 
gages ;  and,  subject  as  afoiesjuJ,  he  devised  his  real 
estates  to  W  for  life,  with  remainder  to  his  children 
in  strict  eettl^ment  His  pcseonal  estate  was  in- 
sufficient : — Held,  that  W,  the  tenant  for  Ijife,  was 
not  bound  to  pay  the  annuities,  but  that  they  oughi 
to  be  valued,  and  the  tenant  for  life  was  to  keep 
down  the  interest  on  such  v(Jue  only.  Bulwer  v. 
Jstley,  13  Law  J.  Rep.  (n.s.)  Ch.  329. 

A  tenant  for  life,  under  a  will,  of  articles  directed 
by  the  will  to  be  considered  as  heirlooms,  ia  entitled 
to  the  custody  of  these  articles  on  giving  an  under- 
taking to  deal  with  them  properly,  but  without 
giving  security,  except  there  be  a  case  of  impeach- 
ment Conduit  V.  Soane,  13  Law  J.  Rep.  (x.s.)  Ch« 
390;  1  Coll.  C.C.  285. 

An  estate  was  devised  to  A  for  life,  impeachable 
for  waste,  remainder  to  B  for  life,  without  impeach- 
ment of  waste,  with  remainder  to  C  in  fee.  It 
became  necessary,  during  the  life  of  A,  to  cut 
timber;  the  proceeds  were  therefore  invested,  and 
the  interest  paid  to  A  for  life.  A  died,  and  B 
claimed  the  proceeds  of  the  timber  for  his  own 
benefit  C,  the  reversioner  in  fee^  resisted  the 
claim,  and  contended  that  they  formed  part  of  the 
corpus  of  the  estate: — Held,  in  conformihr  with 
Waldo  V.  Waldo,  12  Sim.  107,  s.  c  10  Law  J,  Rep. 
(k.6.)  Ch.  312,  that  B  was  entitled  to  receive  the 
proceeds.  PhitUps  v.  Barlow,  14  Law  J.  Rep.  (n.s.) 
Ch.  35. 

A  tenant  for  life  of  stock  died  on  the  day  on  which 
a  half  year's  dividends  became  due; — Held,  that 
they  belonged  to  his  personal  estate.  Paion  v.  Skep- 
pard,  10  Sim.  18^^. 

A  tenant  for  life  has  no  right  to  open  mines  or 
clay  pits ;  but  where  the  author  of  die  settlement 
has  previously  worked  tliem,  the  tenant  fpif  life  jr^y 
continue,     finer  v.  Faughan,  2  Bea.  46^. 

Whether  a  tenant  for  life  can  work  mines  or  clay 
pits,  the  working  of  which  had  been  abandoned  by . 
the  author  of  the  settlement,  qtuere.     Ibid. 

A  tenant  for  life  cannot  lay  out  monies  in  build- 
ing or  improvements  on  the  estate,  and  charge  them 
on  the  inheritance;  and  therefore  the  Court  will 
not  direct  an  inquiry  what  sums  were  expended  by  , 
the  tenant  for  life  in  substantial  improvements,  be- 
neficial to  the  inheritance.  Caldecott  y.  Brorvrt^  2 
Hare,  144. 
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TENANT  IN  COMMON-^TtEKOER. 


TBKANT  m  COMMON. 

The  lUt  3  &  4t  Will  4.  o.  27.  a.  12.  operates  to 
make  the  possession  of  teoanta  in  oQinaaoa  a  stpft- 
ratv  possfession^  ixom  the  time  they  first  biMaroa 
tenants  in, common,  and  not  merely  from  the  time 
of  the  passing  of  that  statute.  D^e  d.  Holt  v,  Hor^ 
rocks,!  Car.&IC,566. 

The  Court  will  restrain  one  tenant  in  common 
from  the  wilful  destruction  of  the  comi\U)n  property, 
but  where  a  railroad  company  had  obtained  a  lease 
from  five  out  of  six  tenants  in  commoni  and  had« 
contrary  to  the  wishes  of  the  remaining  tenant  in 
common,  constructed  a  railroad  on  the  property, 
which  at  law  had  been  held  to  be  an  ouster,  the 
Cgurt  refused  to  interfere  by  injunction,  to  prevent 
the  dissenting  tenant  in  common  removing  the  rail% 
&c««  though  the  rent  agreed  to  be  paid  by  the  com- 
pany was  three  times  the  former  rent  77^  Durham 
and  Sunderland  Railway  Compami  v.  Waum,  3  Bea. 

ny. 

There  can  be  no  ouster  between  tenants  in  common 
in  possession,  and  Uierefore  if  one  takes  more  than 
his  share  of  tlie  rents,  the  only  remedy  is  account 
either  by  action,  under  the  statute  of  Anne,  or  by  bill 
in  equity,    Denyt  v.  Shuckburgh,  4  Y.  &  C.  42. 


TENDER. 


A  tender  was  proved  in  these  words,  "  I  told  the 
plaintiff  I  came  with  the  amount  of  the  defendant's 
bill ;  the  plaintiff  said  he  should  not  take  tliat,  it 
was  not  his  bill.  I  offered  him  this  as  the  amount 
of  his  bill ;  he  said  it  was  not  his  bill."  The  Court 
held  the  tender  good.  Henteood  v.  Oliver,  10  Law 
J.  Rep.  (n.8.)  Q.B.  158;  1  aB.  409. 

Where  a  creditor,  on  a  tender  being  made,  refuses 
the  money,  on  the  ground  that  a  larger  sum  is  due, 
he  cannot  afterwards  object  to  the  tender,  because 
the  debtor  required  a  receipt. 

Semhle — that,  since  the  passing  of  the  3  &  4 
Will.  4.  c.  23,  an  offer  to  pay  a  debt  under  5/.,  on 
receiving  a  receipt  for  the  same,  is  a  good  tender. 
Richardson  v.  Jackson,  10  Law  J.  Rep.  (N.s.)  Ezch. 
303 ;  8  M.  &  W,  298. 

The  evidence  in  support  of  a  plea  of  tender  was 
an  oflTer  of  **  4^,  in  full  discharge  of  the  plaintiff's 
account;"  the  plaintiff  made  no  objection  to  the 
form  of  the  tender,  and  it  was  not  left  to  the  jury  to 
say,  whether  or  not  the  tender  was  conditional ;  the 
jury  returned  a  verdict  negativing  the  tender: — 
Held,  that  the  tender  was  sufficient.  Bull  v.  Parker, 
12  Law  J.  Rep.  (n.s.)  Q.B.  93  ;  2  Dowl.  P.C. (n.s.) 
345. 

Issue  was  joined  upon  a  plea  of  tender  of  7L 
16*.  Sd,  It  was  proved,  that  the  defendant's  wit- 
ness tendered  that  sum  to  the  plaintiff,  observing, 
**  I  offer  you  7i  16*.  Sd.  as  the  balance  of  S5l,  and 
1  demand  a  receipt  in  full."  The  plaintiff  refused 
to  receive  Jt,  alleging  that  the  amount  was  insuffi- 
cient:—  Held,  a  conditional  and  invalid  tender. 
Ford  V.  Noll,  12  Law  J.  Rep.  (n.s.)  C.P.  2 :  2  Dowl. 
P.C.  (N.8.)  617. 

An  allegation  of  a  tender  of  goods  is  not  satisfied 
by  proof  of  a  delivery  or  offer  of  packages  contain- 
ing them ;  there  must  be  a  reasonable  opportunity 
afforded  to  the  party  of  ascertaining  that  what  » 


preaented  Cm  hit  aoeeptaiice  is  re«lly  wiiat  ke  has 
bargained  for.    Jskerwo^  v.  ffkUtmre^  13  htm  J. 

Rep.(N.a,)£xoh.&18. 

A  doclaratioa  in  aasunapait  ateted  that  the  dcl«- 
dsnt  was  indebted  to  the  plaintiff  in  lOOt  liar  wock 
and  labour,  and  in  10^  on  an  aocount  stated.  Vkt, 
as  to  101.,  faxcel,  ^g.,  a  tender.  Replicatioak  thil 
before  the  tender,  a  larger  sum  than  10/.^  to  «i^ 
SIL,  being  part  of  the  money  in  the  declarstioB 
mentioned,  including  the  lOt.,  was  dne  from  ike 
defendant  to  the  plaintiiTon  account  eCoDeaadlbe 
same  of  the  said  causes  of  action  in  the  declaradflQ, 
and  that  before  the  tender  the  plaintiff  dexaaod^ 
oi  the  defendant  payment  of  iheaaid  sum  ofSlU 
which  the  defendant  refuaed  to  pay: — Hddj  m 
special  demurrer,  that  the  replication  was  bad. 

Semhle — That  where  a  sum  of  noney  is  doe  sa 
an  entire  oontraot,  as  on  a  bill  of  excbaoga  or  po- 
missory  note,  and  the  defendant  pleads  a  tender  of 
a  smaller  amount,  the  plaintiff  may  reply  that  he 
demanded  the  larger  sum,  and  that  the  defiwHlsat 
refused  to  miy  H.  ffeeketh  v.  Fawctstt^  12  I>av  J. 
Rep.  (N  8.)Eicch.  326 1  11  M.  &  W.  356. 

Mr.  A,  the  plaintiff's  solicitor,  wrote  to  thed«fieo> 
dant,  stating  thatadebtdue  from  the  defendant  to  the 
plaintiff  *'  must  be  paid  to  me  "  on  the  next  day.  A 
tender  was  made  on  the  next  day  to  a  writing  deik 
of  Mr.  A,  in  Mr.  A*s  office,  who  said  that  he  eooU 
not  take  the  money,  aa  Mr.  A  was  oat,  and  the  per- 
son must  wait  till  he  came  :-*-Held,  not  a  good  tea* 
der,  as  not  being  made  to  a  person  authoriaedto 
receive  money ;  but  that  if  Mr.  A'a  letter  had  askeA 
payment  *'at»}^  q^ce"  a  tender  to  any  person  at  the 
omce  who  was  carrying  on  the  businesa  tbere  weald 
have  been  sufficient  Watton  v.  Hethenmgteot  1  C. 
&  K.  36. 

A  local  act  of  parliament  empowered  oertsia 
commissioners  to  alter  and  enlarge  sewers,  ditchss* 
drains,  &C.,  and  enacted  that  in  case  any  actifia 
sliould  be  brought  against  any  person  for  any  thing 
done  in  pursuance  of  the  aet,  or  in  relation  to  the 
matters  therein  contained,  amends  might  be  len^ 
dered ;  and  if  it  should  appear  that  tha  act  was  done 
in  pursuance  of  and  under  the  authority  of  the  act 
of  parliament,  or  afler  sufficient  satisfaction  made 
or  tendered,  that  the  jury  akonld  find  fi>r  the  defen- 
dants. The  commissioners,  of  whom  the  defrndaat 
was  one,  appointed  a  committee  to  inspect  a  certain 
ditch,  with  a  view  to  widening  the  same,  and  to  le^ 
port  thereon.  The  committee  having  reported  ia 
favour  of  widening  the  ditch,  the  comnussionat 
appointed  a  second  committee,  of  whom  the  defen- 
dant was  one,  to  confer  with  a  surveyor  respeftiag 
the  work,  with  power  to  two  of  them  to  act  Tkt 
defendant  being  afterwards  told  by  the  clerk  to  the 
commissioners  that  he  might  proceed  without  £nz- 
ther  instructions  from  the  commissioners,  took  the 
plaintiff's  land  for  the  purpose  of  widening  the 
drain,  i^-ithout  having  first  obtained  his  consent  •* 
was  required  by  the  act  The  land  was  taken  kjr 
the  defendant  bond  fide  for  the  purpose  of  widening 
the  drain.  The  defendant,  before  action  brovgiili 
tendered  the  sum  of  10^  as  amends,  which  the 
plaintiff  refused  to  accept  No  tender  was  pleaded, 
nor  was  the  amount  paid  into  court  The  joij 
found  that  a  trespas  had  been  committed,  and  tltfiit 
the  damage  amounted  to  51-. — Held,  first,  that 
although  neither  the  defendant  nor  the  commiiaioB- 
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era  w«re  aaOiorictid  to  take  the  pUMff*!  land 
wkhoat  his  cooaent  fa  wrhhigi  yet  that  the  deftn> 
daDt  was  entitled  to  the  protection  of  the  act ;  and 
aeeovdly,  that  the  defendant  waa  not  bound  to  plead 
the  tender,  or  pay  the  amount  tendered  into  coort 
Jones  V.  Gffdfft  11  Law  J.  Rep.  (N.8.)  Exch.  297; 
9  M.  ft  W.  786;  1  Dowl.  (n.b.)  P.O.  914^ 


THEATRES. 

Theatres  regulated  |by  6  &  7  Viet  e.  68,  21  Law 
J.  Stat  127. 

The  company  of  proprietons  of  Drary  Lane  Thet^- 
tre  [made  a  corporation  by  the  atat.  50  Oeo.  3. 
c*  ccxiY.  local  and  personal]  in  1686  leased  the 
counters  of  the  saloon  of  the  theatre,  and  the  privi- 
lege of  selling  fruit,  &c.  to  Mrs.  M  C  for  seven 
years.  She  died  in  1837,  and  her  son,  the  defen- 
dant, soon  after  applied  to  the  committee  of  the 
theatre  to  become  tenant  on  the  same  terms  as  the 
leaae,  and  they  accepted  him. 

He  occupied  down  to  January  1843,  and  paid 
rent  down  to  the  latter  part  of  1841  : — Held,  in 
an  action  for  use  and  occupation  that  it  was  a  quea- 
tfon  for  the  jury  whether  the  defendant  had  occu- 
pied as  the  assignee  of  the  lease  to  his  mother,  or 
upon  a  fresh  taking  upon  the  same  terms  as  the 
lease,  and,  if  the  latter,  he  was  liable  in  the  preseut 
action ;  and  held  also,  that  he  would  be  so  liable 
although  in  April  1848  he  and  his  brother  had 
taken  out  letters  of  administration  to  Mrs  M  C 
(therein  described  aa  a  feme  covert  at  the  time  of 
her  death,)  and  also  to  her  husband  who  had  sur- 
vived her.  Held  also,  that  it  was  no  ground  for 
reducing  the  damages  that  in  1841  the  plaintifis 
bad  let  the  theatre  to  Mr.  M  '*  subject  to  the  rights" 
of  the  defendant,  and  that  Mr.  M  had  made  regula* 
tions  as  to  the  theatre  and  its  saloon  which  caused 
a  loss  of  profit  to  the  defendant,  unless  those  regu- 
lations were  made  by  the  authority  of  the  plaintifis, 
or  of  persons  acting  for  them,  and  by  their  authority. 
The  Proprietors  ofDrttry  Lane  Theatre  v.  Chofmariy 
1  Car.  &  K.  14. 


THELLUSSON  ACT. 

The  act  of  parliament,  39  &  40  Geo.  3.  c  98, 
does  not  permit  accumulation  during  the  minority, 
and  also  a  time  to  elapse  between  the  death  of  a 
testator,  and  the  commencement  of  the  minority. 
EUis  V.  Maxwellt  10  Law  J.  Rep.  (ir.s.)  Ch.  266 ; 
6  Bea.  587. 

A  testator  directed  his  property  to  be  accn- 
mtilated  during  the  lives  of  nine  persons  for  the 
benefit  of  all  and  every  the  children  of  the  said  nine 
persons  which  should  be  living  at  the  decease  of 
the  survivor  of  the  nine.  Some  of  the  nine  persons 
were  still  livine  at  the  end  of  twenty- one  years: — 
Held,  that  this  clause,  which  constituted  an  executory 
devise  on  the  death  of  certain  persons,  with  a  direc- 
tion to  accumulate,  must  fail  after  the  period  of 
twenty-one  years,  and  the  income  must  go  to  the 
next-of-kin. — Held,  also,  that  t^  statute  against 
accumulations  applied  only  wheW  there  was  a  po- 
sitive direction  to  accumulate,  and  was  not  appli- 
cable to  a  mere  executory  devise,  where,  by  opera- 
tion of  law,  the  Court  would  direct  the  funds  to  be 
accumulated. — McDonald  v.  Bryce,  (2  Keen,  276 ; 

DiOEST,  1840—1845. 


S.C.  7  Law  J.  Re|><  <f9.«L)€h.  a78y)dliaented  firom. 
Elborne  v.  Goode,  18  Law  J.  Rep.  (N.s.)  Ch.  394i 

IVliere  a  testator  directs  the  accumulation  of  a 
food  to  eoHimence  at  the  time  subaequent  to  bis 
decease,  the  aceuroulation  becomes  void  at  the 
expiration  of  twenty^me  yeart  fh>m  his  deceaaey 
although  at  that  period  there  has  been  on  the  whole 
lesa  than  twenty-one  years  of  accumulation.  A 
testator  gave  annuities  (o  A  and  B  respectively 
charged  on  money  in  the  funds,  and  he  directed 
that,  when  dther  died,  the  annuity  should  accumu- 
late until  the  death  of  the  survivor.  A  died  some 
time  after  the  testator,  B  being  still  living  t-*'Held, 
that  the  accumulation  must  cease  at  the  expiration 
of  twenty-one  years  from  the  testator's  deceaae,  and 
not  firom  twenty-one  years  from  the  deceaae  of  A. 
Webb  V.  fFebb,  2  Bea.  498. 

A  testator,  after  devising  his  estates  in  strictsettle- 
ment,  directed,  that  in  case  he  should  not  ereet  a 
mansion  house  on  his  estates  in  his  lifetime,  his 
trustees  should,  forthwith,  after  hia  death,  erect  the 
same  according  to  such  plan  as  he  should  approve 
of  in  his  lifetime,  or  if  he  should  die  before  such 
plan  should  be  prepared  and  completed,  tb^ 
according  to  such  plan  as  hia  trustees,  with  the 
consent  of  the  person  for  the  time  being'beneflcialiy 
entitled  to  the  immediate  freehold  of  hia  eatates 
should  think  proper  to  adopt,  and  he  gave  20,000/. 
to  the  truateea,  to  be  applied  in  -erecting  the  houae ; 
and,  in  the  mean  time,  to  be  laid  out  in  the  ftmda, 
and  the  dividends  to  be  accumulated,  and  the  accu- 
mulations, as  well  as  the  original  fVind  to  be  applied 
in  erecting  the  house,  and  the  surplus  (if  any)  to  be 
laid  out  in  the  purchase  of  landa  to  be  settled  to 
the  same  uses  as  the  devised  estates.  Owing  to 
opposition  on  the  part  of  the  tenant  for  life,  the 
trustees  did  not  build  the  house  until  more  than 
twenty-one  years  after  the  testator's  death,  and  they 
invested  the  20,000/.,  and  accumulated  the  income 
of  it  during  the  whole  of  the  interval: — Held,  that 
the  direction  for  accumulation  waa  not  within  the 
Thellnsson  Act,  but  that  the  whole  of  the  accumu- 
lated ftind  was  applicable  to  the  purposes  directed 
by  the  will.    Lotnbe  v.  Stoughton,  12  Sim.  804. 

Direction  to  invest  10,000/.,  4/.  per  cent  stocky 
in  the  name  of  trustees,  and  to  pay  thereout  annui- 
ties to  various  persona,  amounting  in  the  whole  to 
400/.  a  year ;  and  that  the  trustees  should  hold  the 
said  stock  and  the  dividends  thereof,  subject  to  the 
annuities,  upon  trust,  as  to  so  much  of  the  dividends 
as  from  time  to  time  should  fall  in  by  the  determi- 
nation of  the  annuities,  until  one  half  of  the  divi* 
dends  should  have  so  fallen  in,  to  invest  the  same 
and  the  resulting  income  thereof,  in  order  to  ii^ 
crease  the  capital  of  the  said  fund  by  accumula- 
tion ;  and  so  soon  as  one-half  of  the  dividends 
should  have  ao  fallen  in,  to  apply  such  moiety  of 
the  dividends,  and  also  such  further  parts  of  the 
same  as  should  from  time  to  time  fall  in  by  the 
determination  of  the  annuities  respectively,  and  the 
whole  of  the  dividends,  when  all  the  annuities 
should  have  ceased,  to  certain  charitable  uses.  The 
10,000/.,  4/.  per  cent  stock,  was  invested  according 
to  the  will ;  and  was,  subsequently,  converted  into 
8^  per  cents.,  and  the  trustees  thereupon  reduced 
the  payments  to  the  annuitants  by  |th,  the  dividends 
having  become  to  that  extent  iiisuflicient  to  ana  war 
the  annuities.  The  death  of  some  of  the  annuitants 
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j^tsrwanl*  fekfased  a  part  of  th«  di'ddlendtfi  and  th6 
aam»  %o  falling  10  -w^ere  aocumalatod.  In  an  in- 
Ibvination  to  eetiAliflli  the  charity  ;^-fie)d,  that, 
flithoQglk  tlM^aoiiifmtdation  of  ttie  dlvidendfl  likdv^t 
Ifegmi  until  the -death  of  att  iinnrntant,  many  ftnrt 
after  ^be  death -of  the  teBtatot,  -yet,  hy  the  utatnte 
40  OeOr  S.  c.  98)  the'  aeenmulatien  matt  -eeane  at 
the  expiration  of  twenty^one  years  from  hie  death! 
The  AUtnuey  O0Mraiy.  Po^den,  8  Hare,  556. 
'  A  testator,  after  devilling  a  mixed  ftind  of  realty 
9AA  peraroalty^to  trtistees,  upon  truat  to  pay  various 
l^gapelea  and  annuities,  directed  tltfat  they  shotifd 
tnrest  all  and. singular  t4ie  suiplas  of  the  rents, 
iaailes,  atid  profits  at  interest,  in  theif-natnea,  upon 
govemnMnfaeeiHify,  dnd  suffbr Sesame- to aecn-^ 
tnalatev  aod  he  deolared  that  the  trusteps  ehould 
stand  seised  of  his  said  ttus^e<stttte^  and  the  aecti- 
nmlatiaiisi  uponi  tmstftbati^Ken  and  as  soon  as 
any  son  of  eithef  of  his  nephevva  A' and  B  .shottid 
ha««  atfeitied  t%e  age  ef  «wenty-fiv^,  a  valuation  of 
hie  said  traat-eatate  shOuM  be  made,  and  that^he 
aame-shouM  be  thei%  ditid^d  into  aa  many  equal 
btras  thane- sfaotfld  be  aons'of  bis  fcaid  nepfMWS 
then  living ;  and  that  eaoh  ef  his  said  nepliewa'  soaa, 
Mien  and  aa  th«7  ahetild  respeetlveiy  arrive  at  the 
age  o#  ttranty-ifive  years,  should  choose  one  of  sneli 
portions  as  the  ahare  to  be  allotted  to  him,  and  his 
ehildrea ;  and  that,  thanoefbith,  the  said  portion  or 
share  should  be  held  by  the  trustees,  upon  tmst  fbf 
tho'iisvaon  so  seleeting  tiio  same  for  his  lift,  and 
aftas  hisvdaeeasei  upon  truat,  as  to  one  equal  moiety, 
fev  ^is  ^deat  son,  and  his  hdrs^  &c»,  and  as  to  the 
otiiSK  moiety,  Ibr  the  nist  ef  hSa  chfkiMn,  and  their 
heirs,  &c. ,  and  if  but  one  child,  both  moieties  fi>r 
each,  child ;  bnt  if  any  «r  either  of  hia  said  nephews* 
aena  ahould  die  under  tbefr  respeetive  ages  of 
twnrtyi4vey0acay  o»,  hiring  attahted  thatage^should 
afterwards  die,  without  leaving  lawAll  issue  thenr 
or  him  surviving,  the  share  of  the  party  so  dying 
waa  to  go  to  the  others  and  other  of  them ;  and  if 
aU'bil^t  one  should  die  without  leaving  lawful  issue, 
tha  traateea  shooild  stand  seised  and  poaeessed  of 
the  trasi  estate,  In  trnat  for  sueh  one  surtiving 
nepbma'a  son  for  hia  life,  and  fbv  hi*  children  and 
cHild/  as  aforesaid ;  bttttf  all  kiig,  the  testator's  said 
nephews  should  deparii  thia  \\ie  without  leaving 
lawfiit'  issue  them  surviving,  then  upon  trtrst  for 
iiacb  person  as  aboidd  at  that  time  be  the  testator's 
heir.  At  the  time  of  the  tesUtor'a  death,  A  and  B 
had  aeventkions  living,  and  B  bad  a  son  born  siftei' 
that  period  :*-*«-Ha1d,  «^on  the  oonstruetion  of  the 
will,  that  the  trnsi  for  aeaninulation  was  so  created 
thai  itniglit  by  possibility  endure  bflyond  the  legal 
pfriod,  and  that  it,  tihenifore,  fidled  r^^Held,  also, 
that  aaeh-failnie  did  not  aceekrate  the  poetponed 
life  interests  in  the  residue  given  to  the  grand- 
nephews,  inieuunudi  aa  the  life  intereets  so  given,  as 
well  as  the  aubsequent  limitations,  were  void  fenr 
remoteness.    Boughton  v.  James^  1  Coll.  C.C.  26. 

Before  the  ^AecttmulalioD  Act,  a  teatamewtary 
trust  as  dicection  taaeennakHte^  ao  worded  as  to-be 
c»pahle.of  laating  beymd  the^-  oompaas  of  live*  in 
being  at  thetestator'a  death,  and  twenty^ne  yearrs 
after  the  death  of  liie  survivor  of  those  lives,  would 
havebeenriUegal and  void  forthe^idiole,  and  m^ 
a  truat ovdireotion  ia  not  leaa  illegalmr  void  ilnoe 
the  Accumulation  Act.     Ibid. 


A  and  B,  on  a  preconcerted  plan  to.obtsoini^iv 
from  C-»  threatened  to  accuse  him  of  an  in^wl 
exposure  of  hie  person^  and  A  (B  being  prfwi^ 
seized  C  by  the  collar,  and  A  and  C  went  to.  a. l^ 
tlon-hoase,  and  there  A  made  the  threatened duigp; 
— Held,  that,  on  the^e  facts.  A  and  B  nii^,l( 
convicted  of  an  assault  with  Int^tto  robC,  ihb<ayb 
the  threats  used  did  not  come  within  the  tetvi  af 
tlie  Stat.  78c$  Geo.  4.  c  29.  as.  f,  &  9,  or  of  ^'iat 
7  Will.  4.  &  1  Vict  c.  87.  a,  4,  J^gma  v.  Strkf^, 
1  Car.  &K:.  188.  .  \ 

,  Sending  a  letter  to  A  B,  threatening  to  bm\a 
house  of  which  he  is  the  owner,  but  let  l^hiintfi^ 
and  occupied  by,  a  tenant,  is  not  au  ofleoce'vaKiJa 
the  4  Geo.  4.  c.  54.  s.  8,  Regina  v.  BitrridgtytjC 
&  R.  296. 

The  words  *'  without  any  redsonaVVe  and  proM>^ 
cause,"  in  the  stat  7  &  8  Geo.  4.  c.29.  i.\iif^ 
cerning  sending  threatening  letters^  &e.,  *^PI^-^ 
the  monev  demanded,  and  not  to  the'acc^wM 
threatened  to  be  made.     Regina  v.  Stt/miU^J.  Ci^ 

&K.212.  .    ": 

A  wrote  a  threatening  letter  addressed  toSuflK^ 
threatening  to  burn  the  house,  &c  oflCr.B^a 
tenant  of  Sir  J  R.  A  left  the  letter,  irhicli  w» 
sealed,  at  a  gate  in  a  road  near'$ir  J  R's  Vwfi^ 
where  it  was  round,  and  taken  to  the  stewai^VrnAi 
at  Sir  J  R*s,  where  it  was  opened  and  read  V]F^fts 
steward,  and  by  him  given  to  £,  a  cossfal^]^  tg: 
whom  it  was  afterwards  shewn  to  Sir  J  R,  viA*t^ 
Mr.  B:— Held,  that  if,  in  thus  sending  the1c%« 
the  prisoner  intended  that  the  letter  should  not  tmj 
reach  Sir  T  R^  but  also  reach  ]il>.  B,  this  W  Ik 
'^sendhig"  of  the  letter  to  Mr.  B^  within  the  M 
4  Geo.  4.C.  54.  a.  d.  Regindw,  GrisMPOod,  1  Car.ftiL 
5^2. 
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TITH£S. 


(A)  What  TinrftABLB  akd  Ttvlz  to. 

f  B)   MoDtTS  AND  ErEfMPTlON. 

(C)  COMMrXATlOK. 

(D)  AlTOKTIONBtEKT. 
(BJ)  BoVNDART. 

F)  AcnoKs  AiTO  SinrTB. 

G)  Si^ECiAL  Case. 

(H)   PLEADTNOS  ARD  EYIDSKCC   * 


i 


The  recovery  of  arrears  nf  tiflte  ceinpe^tiqct  hr 
Ireland  faciliuted  by  4  Vict.  c.  € ;  19  Baw  I.  Siat  1 

The  6&^  Will  4.  c.  74,  **fi)r.  the  naore  essy 
recovery  of  tithes/*  amended,  and  the  jnrisdirtipa 
taken  away  from  the  eOcleviastieat  courts  la  i8tw0^ 
ters  relating  to  tithes  ef  a  ediiain  am«uit,  hy4  kfi 
Viet«c66;  t«LawJ.9tet59; 

The  acts  for  the  commutation  of  titheain  Eaghriii' 
and  Wales  amended,  and  tha  officeiii' ap|«itfed 
under  them  continftted  for  a  limited  tiaieibyf  48^ 
Viet;  c  54 ;  20  Law  jr.  Stat  210. 

CA)   Wn  jJlfTlTHBABUS  AJHO  TlI3A  «Kc      .' 

To  a  tkav^-s  bin  foratt  adfeotftfi>f  all  anaRMd^ 
tha  dafendanra  aniw«Md  that  tia  rig^lo  aT^dMf 
af  well  soiMU  as  great,  b^eam»>veeled  in  Ifie  ifUMr 
and  in  the  owners  of  the  tends  by  gnMs  lilsd  cft^' 


TiTHEB^-KMooiiB  Airj>  EzsMrTiON). 


.75S 


▼eytQ^ea,  vad  tbat  Umx  apd  tlifrir  tonwita  held  the 
lands,  with  the  tithetj  or  free  from  all  tithes  what- 
soever; hut  that  some  occupiers  paid  aAQUally  to 
ffl8  Vicar,  fii  respect  of  their  houses,  certain  smaU 
iftftatin  the  name  of  "privy  tithes,"  which  the 
Q^A^dants  alleged  w^re  personal  tithes,  and  Udt 
c^niiipositions  for  small  tithes.  The  vicar,  unable 
td^poduce  an  endowment,  gave  secondary  evidence 
IBeWing  that  the  vicarage  was  endowed  generally 

eh  small  tithes.  There  was  no  evidence  that  any 
ill  tithes  were  ever  paid  to  or  claimed  by  the 
vMfor,  or  the  persons  who  became  entitled  to  the 
re^lcrry :— Held,  first,  that  the  defendants,  after 
fiiilin^to  shew  title  to  the  small  tithes  !n  themselves 
drthift  owners  of  the  lands,  could  not  be  heard  to 
Ac};'.ihat  the  smalt  payments  in  the  name  of  privy 
fijSif^  were  compositions. 

'  SMondly,  that,  in  the  district  in  which  thos^ 
l^nd^  are  situated,  privy  tithes  are  not  personal 
mnW;  hut  are  the  same  as  small  tithes. 

'"Ifhlfdly,  that  where  there  is  evidence  that  the 
^fcirage  was  endowed  with  small  tithes,  the  vicar*a 
i^ljjtiltto  them  i&  established  against  all  occupiers  of 
ludfs 'within  the  parish  as  to  which  no  particuTas 
disGharge  is  proved ;  although  no  small  tithes  have 
ett^lieen  paid  by  them.     Cke  v.  ffatl.  West,  148 ; 

f  e.  &  f,  744.  ■ 

'^  Where  l^e  old  terriers  tend  to  negative  the  vicar's 
ifijAt  to  all  small  tithes,  the  perception  by  the  vicar 
6ifi\i  the  small  titlies  that  have  ever  been  rendered 
fatHe  parish,  will  not  be  held  evidence  of  an  en- 
d^jWittent  of  the  vicarage  with  "  all*'  the  small  tithes. 
SeUlteU  V.  Johnstone,  1 1  Law  J.  Eep.  (n.8.}  Ch.  201 ; 
I  Hare,  190. 

^'The  right  to  the  tithes  of  an  allotment  generally 
l^lfdWs  tne  right  to  the  old  tenement  in  respect  of 
iniicii  the  allotment  is  made.  Blactfordy.  Kirk^ 
pMtk,  in  Law  J.  Rep.  (n.s.)  Ch.  108 ;  6  Bea.  232. 
A  lease  of  certain  premises  in  the  parish  of  P  in 
the  city  of  London,  was  granted  to  A  B  for  a  term 
of  years,  in  consideration  of  a  yearly  reserved  rent 
of  102/.  lOi.,  and  of  a  covenant  to  expend  2,0002.  in 
building  a  house  upon  the  premises.  The  house 
was  built  in  pursuance  of  the  covenant.  In  a  suit 
by  the  jwctor  for  tithes,  under  87  Hen.  8.  c.  12,  and 
the  decree  made  thereunder,  against  the  lessee  and 
occupier, — Held,  that,  under  the  act  and  the  decree, 
tithes,  at  the  rate  of  2i.  9d.  in  the  pound,  were  to 
be  computed,  not  merely  on  the  rent  reserved  by 
the  lease,  but  on  the  full  annual  value  of  the  pre- 
mises to  let,  as  improved  by  the  expenditure  of  the 
2/Hi0L  Vivian  v.  Cochnme,  14  Law  J.  Rep.  (x.s.) 
Ck«»{  4  Hare,  167. 

(B)  Modus  and  Exevptiok. 

[Howdmi  ▼.  Tharpi  4  Law  J.  Dig.  .599 ;  ■.«.  7  C. 
^F.ld7«  aMfierv.J}5rom,4LawJ.Dig.590too&- 
firmed  on  re- hearing,  C—ptr  v.  Heto^on,  4  Y.  &  C. 

-.  Xe  a  rsetor^s  bill  against  occupiscs  of  lands  Ant 
ail  acoouat  of  tithesv  the  derfiindants,  by  their  a»* 
twer,  set  up  an  anoitntrngrMnwiU  btttreen  a  foroor 
vootor  of  the  rectory  and  the  then  owner  of  the 
lands  oootipitd  l^y  tho  def^ndaats,  and  who  was  also 
tl^  jpatitm  of  tif  e  iiviagf  by  whiok«gr4eDifln(  eertain 
lapds-BOjoyad  by  the  present  reetor  wero  all/ptted  to 
the-  «eot4r  iu  eKohaoge-  for  his.  glebe  lands,  which 
wort  then  dispersed  m  the  common  fields^  and  a 


ront-ohai^  of  40i  a-year  was  granted  to  (ho  lootiHb 

in  consideration  of  wbioh  oxobange  and  aanttity<iha 
landa  ocoupied  by  the  dofendanta  wero  dioohMgid 
(rom  tithet»  The  defendants  proved  that  tba  agroft»> 
ment  was  not  only  approve^  by  the^^en  hiAhop'of 
the  diocese  but  bad  haen  establisbed  by  4  dtooreo  of 
the  Court  of  Chaaoery,  and  had  boen.aoted.itpOft 
for  upwards  of  a  oentury»  and  tluut  the  anaAgemant 
was  not  on\y  benefioiaf  to  Uia  zoetor  a4  the  tkat 
wbe^  it  was  antered  into^  but  tbat  it  was  mado  with 
referooce  to  the  probable  futuve  iiKffeaso^io  tba 
value  of  the  tithes,  and  that  it  wao  advMitagadiiaifeii 
the  plaintifi'  at  the  time  of  the  filing. of,  tho  bili^rrt 
Held,  however,  that  the  ^gveeanent  mfms  abaoliMbriy 
void  under  tho  disabUag  atatiitei»  and  th«fc:  being 
void»  the  decree  of  the  Goiurt  of  Ohancfcy  could  not 
give  it  validity;  and  an  nceojuit  of  the  tithes  was 
decreed*  Thorpe  v.  Muttkigh^  ^  L«w.  it  Rep.  (X*mu) 
iU.£q..9 }  7  0.  &,F^  137 »  2  Y.  «(  €<  4'il.     >    .  i> 

QMvr«— Whether  the  aCati»ta  2^4  WiHi. e.  IQfk 
establishes  an  e^ep^ption  ixona^  or  diaehttogt  of^ 
tithe,  \ApQu  mere  prooC  of  i»oo«i;endtriMi'nda-^y» 
ovuU  dufing  two»wumbon6ies((Qot.  being  togethat 
more  than  aixty  yearsi),.  and  three  yeaxs  o<> » iihsedt 
or,  whether  it  mtely  brings  down  tlm  tamor  of  legal 
osemory  from  1  Riqh.  1.  to  tho  period  above*  ^iatad, 
leaving  it  inpumbent  on  the  party  relying  on. snol^ 
proof  to  ^ew  in  addition  legal  giQUnd  for  sMch  ea-* 
anpUoQ  o^  discharga. 

Judgment  by  Z^ord  Ihrnrnm  41/.  oad  H^iiHam^f^tL 
in  favour  of  the  first  interpretation.^  by.  Paiteaamt 
J.  and  Coleridge^  /.  in  favouc  of  thoseooiui  JPs^ 
lmD0»  V.  CAiy,  12  Law  J.  Bep.  (n^a.)  afi*  80»( 
4  Q3. 3Ui  3  G.  fit  D.  407. 

tSemM0 — That  the  ieaoiiig  and  not  the  sendoao£a 
writ  of  summons  is  the  oomnwnoemoat  of  an  actioK 
brought  with  a  view  of  appeaUng  a^ost  ike.  deai^ 
sion  of  a  tithe  eominiafiionec  uAder  6  d(  7  Wilk  4w 
c  71«  a.  46. 

But  the  Court  will  not^asit  a  motion  for  «ottiBig' 
aside  such  writ,  though  it  iesnad  on  th«  9th  of  Jnna, 
nearly  thne  months  after  tho  deooaion  of  tbacoas* 
nussioner  had  been  notified,  and  wat  not  served 
till  the  2nd  of  September  fbUowingt  an  assiaes 
having  in  the  mean  time  elapaad.  Btrktr  v.  Bbrek, 
12  Law  J.  Rep.  (n4.)  C.P.  1 ;  .6  M.  &  G.  306. 

Wheie  the  Titho  Comnusaionera,  undac  6  &  7 . 
Will.  4.  o.  71,  had  decided  agauiat  aolainafora 
modus,  but  had  net  made  their  final  award :— Held, 
in  error,  that  the  party  might  set  up  another  olaim 
for  a  difilerent  modus  in  respect  of  the  same  land, 
notwithstanding  tba  pendancy  of  a  feigned  isana 
delivered  under  the  46th  soctifo  to  try  the  validity 
of  the  first  modus,  the  Comwiasnnen,  not  having 
made  theii  final  award  nnder  the  acC  Barkar  v. 
tk*  TUke  Omums9i9aerJt  and  Wyrky  Birch,  12  Law 
J.  Rep.  (U.S.)  £x«h.  496;  11  M.  &  W.  320,affirm- 
ing  &,a  11  Law  J.  Rep.<N.&)£zch.  243;  9  M.&  W. 
129. 

liadef  tba«  &  7  Will  4.  0.  71.  s.  46.  (the  Ti&e 
Commutataoa  Act,)  a  yitrty  cdaiiaing  a  modua  naaty 
apped'  is  to  all  elaioM  raised  by  him  belbra  tba 
commissioner,  and  of  which  the  commissioner  has 
disposed;  and  if  from  the  uncertainty  of  the  evi» 
deaea  he  haa  olaiaied  a  modus  in  taxioaa  ways 
baforo  the  oomnveaioBeff,  ho.  may  have. issues  a& 
cordingly. 

If  the  commissioner,  in  deciding  on  the  modus, 
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g9et^  beyond  th«  dftun  made  liefore  hioi,  his  ded- 
woo  is  Yoidpro  UtfUo.  £arl  qf  Stan^qrd  and  fVar^ 
rwigiom  ▼•  Dunbar,  IS  Law  J.  R«p.  (n.8.)  Exch. 
33$;  12  M.  &  W.  414. 

Tho-  decinion  of  the  Tithe  Commiuloner  under 
statute  ^  &  7  Will  4.  c.  7L  s.  46,  is  final,  and  the 
Cowrt  oaimot  direct  an  iasqe,  when  exemption  from 
tithe  is  elaimed  in  respect  of  several  modasea.  if 
lh»  yearly  value  of  the  tithes  covered  by  each 
modiM  does  not  exceed  20/.,  notwithstanding  the 
value  of  the  tithes  of  the  whole  of  the  lands  corered 
by  all  the  modusea  exceeds  that  sum.  Tomlituon  ▼. 
JBfughey,  14Xaw  J.  Rep.  <N.s.)  C.P.  249 ;  1  C3. 668. 

A  olfom  of  nodtu  decmandi  from  time  immemo- 
Hal  xsax  be  pleaded,  notwithstanding  the  statute 
3  ^  S  Will.  4. 0. 100,  and  mav  be  supported  by^&a 
■aipe  eyidence  that  would  have  heen  sufficient 
hefoi^  1^  statute.  Earl  qfStan\ford  and  Warring- 
im  V.  Dunbar^  14  X«aw  J.  Rep.  (M.S.)  Exch.  182 ; 
13  M.  &  W.  822. 

A  customai^  payment  of  1«.  per  acre  on  lands  in 
tho  oQOO^tioo  of  any  person  not  inhabiting  within 
Ibd  paiishi  and  of  6i.  per  acre  on  lands  in  ^e  occu- 
pation of  any  one  inhabiting  within  the  parish,  is 
■ot  an  invalid  modus.  The  Mayor,  ice,  <^  Bridge* 
i0a$^  v.  JUn,  14  Law  J,  Rep.  (na)  Exch.  888; 
iaM.&W«8d8, 

In  a  bill  for  Hthes,  the  defendants  set  up  a  modus 
jfor  outneza  (persons  dwelling  out  of  the  parish,  but 
hojl4ing  lands  wiUun  it)  to  pay  4</.  per  acre  for  all 
Moient  paature  laud ; — Held,  that  such  modus  was 
good  in  law. 

The  validity  of  this  modus  having  been  estap 
bHshed,  the  rector  was  allowed  to  take  an  issue  to 
try  whether  it  applied  to  ancient  pasture  lands 
whioh,  after  being  meadowed  or  ploughed  up  with, 
in  the  time  of  lagal  memory,  were  reconverted  to 
Ipaaturoi  and  the  House  reserved  costs  and  further 
directions  till  such  issue  should  have  been  deter- 
miMd.    JBynm.y,  Coap&r,  11  C.  &  F.  556. 

Wood  of  the  growth  of  twejity  years  or  upwards, 
OfMPiagiQg  from  the  roots  or  stools  of  trees  which 
h»v«  formerly  been  felled,  are  exempt  from  the  pay- 
Vioit  of  tithes.  Loam  v,  Preset  10  Law  J.  Rep.  (}9.s.) 
Ckul03i  4M.8cCr.600. 

A  seta  up  a  modus  for  the  manor  of  F,  of  which 
he  allages  U  to  be  a  part  If  H  is  proved  not  to  be 
a  part  of  the  manor,  still  the  modus  may  be  good 
jMra  taiUa,  Kmgkt  v.  the  Marquit  of  WaUrford^  10 
Law  J-  Rep.  (N4i.)  Ex. Eq.  57 ;  4  Y.  fit  C.  284. 

The  2  &  8  Will.  4,  c.  100.  did  sot  raise  a  new 
ground  of  esemplion  from  tithes ;  consequently,  in 
pU«ding  that  statute,  it  is  still  necessary  to  shew  a 
Ugld  origio  of  the  exeoqition,  &c.  Proof  of  non- 
prajnant^alone*  fat  any  length  of  time,  will  not  be 
wAwtuU  Saikeldr, Jobfutone,  II  Law  J.Rep.(N.a.) 
Ch.201}   lHare»196. 

la  a  suit  &a  tithes,  a  district  consisting  of  870 
aores  of  Land,  within  the  ambit  of,  and  surrounded 
by  the  parisb,^-Held,  after  the  trial  of  an  issue  at 
l*w«  to  haoxtra-parochial,  and  the  bill  was  dismissed, 
with  oost^    ClayUm  v.  Meadmt,  2  Hare^  26. 

(C)  CoMintTAtroir. 

.  Where  there  ia  no  party  in  actual  receipt  of  tithes, 
bM  i^^fiv^uM  olaimaatftof  them  if  any  payable,  the 
Cewtwill  not  compel  a  defendant,  one  of  the 
claimants,  to  raise  an  issue  under  the  Tithe  Com- 


mutation Atst,  6  ft  r-W^l.  4.  c  ri.  «L  4«.«i^4l^ 
«•  whether  the  lands  of  the  plaitttiflTwen  MbJMiflo 
payment  of  tithe  to  such  defendants :  the  qtMtflB 
of  title,  as  between  such  claftnanfti^  not  being  •  £f* 
ference  by  which  the  making  of  the  AVipd  «af4s 
hradered.  Bdwardt  v. Bim&vry ,  12  litnrl.  Rfep.  (hjl) 
as.  45 ;  8  a©.  885. 

A  confirmed  award  under  the  TMieOflMunftiliM 
Act  M  6nal  as  between  the  tithe  o»ati>aadilifce 
payers,  but  does  not  exclude  tr6m  farther  iM»t<%i 
tion  a  case  hetw«en  the  tldie  owners  ^enMlni,4B 
which  there  was,  before  the  award,  a  jnsf  fSfO»U 
tithes,  which,  hf  aceident  and  mistake^  w««  aot 
brought  forward  t91  after  the  award  was  maM.  ^ 

Thus,  by  an  award,  made  with  the  twitnfuawisf 
A,  the  patron,  die  whole  rent-ehaxgewatlriais  pay- 
able to  B,  the  rector,  A  bemg  at  tiie  tinw  Mtideii 
to  one-half x)f  the  com  trfties,  bnt  Sgnorsnleflnt 
rights  :^Held,  that  A  might  hafw  tt^Sti  H  flit 
Court  as  against  B.  Clarke  v.  Ymmge,  and  Tetmg9  v. 
Younge,  oBea. 528. 

Where  A  and  B  were  entitled  to  tithst  ia-  efid 
moieties ;  and  B,  under  nnstak«,  feedved  tl(t  whale, 
a  %iil  by  A  against  B,  for  his  raoiety,  wA  dis- 
missed, with  costs.     Ibid. 

(B)  ArrovnoBUMXT. 

A  rector,  who  took  a  composition  at  fete  Ma 
eyety  Michaehnas,  died  n  January  1841.  TWnew 
rector  was  collated  in  the  following  April,  aivd  tofbie 
harvest-time  he  employed  a  aunreyof  to'mlMthe 
tithes.  The  surveyor  furnished  him  with  a  report, 
stating  what  he  considered  ought  yearly  to  be  paid 
by  each  of  the  occupiers,  as  a  eoinpomon,  in  lira 
of  tithes.  Itt  August,  the  new  rector  re|alrsA  ^ 
respective  occupiers  to  pay  him,  as  a.eauiptsailins 
for  their  tithes,  the  amount  nMti6D«d  Imt  th»aBr- 
veyor.  The  occupiers  accotdlfigtYi  in  AMMiber 
1844,  made  their  payments  aeeonuog  16  Iki  iar- 
veyor^B  report,  for  the  whole  yew  flMts  Mln^ahiiii 
1840  to  Michaelmas  1841  :--Ueld,  Oat  dis  ftfn- 
sentative  of  the  late  rector  was  entided  m  be  paid 
by  the  new  rector  a  proporfioB»  auusiilitig  ^  the 
time  which  elapsed  from  Miehaelnas  1949J»  the 
late  rector's  death,  of  the  con^poslllo&  ^afiMkaifaiB^ 
in  the  late  rector's  lifetine.  OWkm^.mb^mi, 
2Y.&CoH.C.C.20». 

Srmbk — That  a  composition  foPT  tidic«  la  wkhia 
the  statutes  11  Geo.  2.  c.  ia  a.  U,  and  4  WilL  4 
c.  22.     Ibid. 

(£)  BOVNPA&T. 

A  tithe  commissioner  made  an  award ^niider  6  &  7 
Will.  4.  c.  71.  &  45,  with  respect  to  certain  notees 
which  were  dsimed  for  ^  **  teaTflMstrii^^'  "  up- 
lands," and  '*  townlanda^"  in  tlie  ^aiiak  oT  f«  Bj 
his  award,  he  decided  in  favour  of  the  nodns  darned 
for  the  marshlands,  hot  againat  th«so  daiaiai  fcr 
the  uplands  and  townknds  reape^vely,  %y  Hssoa 
of  there  being  no  defined  bounditfy  mtomfing  the 
uplands  from  the  townlands.  11k  psiiAinwn 
being  dissatisfied  with  the  award,  mnmfkM 
actions  were  brought  hi  this  eourt  agrititihetiesi. 
to  raise  issues  under  the  4(kk  seotMn  oCito  act; 
and  the  vicar«  being  also  dissatiaCed  Iridi  te  avsidi 
brought  two  fictions  sgainst  a  parfakionsi,  coe  of 
the  actions  being  in  this  Coon.  t%e  Court  itlbsedi 
on  application  oftheyicar,  to  make  an  stdcr  directs 
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%$g,  the  ]Hn>9eeding«.  Ip  tijbv  ftctipnji  t^nst  huo  to 
«bid*  tihie^yfli^t  vf'^e  trUl  of  theiasuei  in  the  ^otioDB 
btDttgbt6y  him. 

I.  Xbe  Cooft  ha*  do  powec  to  ordec  tueh  actioni  to 

r*^  CQPSOjyi^Utad  at  th«  inataace  of  tb4  de£«iiiant 

^  An  iwue  wa»  directod  under  tha  aboYe  act  of 

parliament,  to  try  whether  thejro  h^d  been  immemo- 

-ciftUjr  withU  Jthv  panah  of  T  "  a  certain  Juxown  por- 

-'  tiin^oCtbe  fkariah  coBsisting  of  lands  called  uplands, 

.fiA^  wbethor  fi^m  time  whereoi^  £cc.  there  had  been 

-».Mrta*iidiBtuptioodufro£  ^.  an  acre  payable  in 

■  TOipocft  of  such  lai»ds  called  npUnds."    It  appeared 

•t  th*  trial,  that  there. waa  a  cuatomary  payment  of 

4itf..€Mrlaiida  called,  uplanda,  but  that  there  waa  no 

Ti—im  ^OMiidaiy  aepasating  these  laoda  from  lands 

<ajlwi  tovslandsy  in  reqpef  t  of  which  last  lands  a 

•ttftemafy  payment  of  $tL  an  acre  waa  shewn ; — 

Hald^-tliat  the  Judge  at  the  trial  waa  not  warranted 

in  direclug  tha  jury  that  it  was  necessary,  in  order 

to  fiodfof  Uieplwtiir(thelandow]xer)  ou  the  isaae, 

that  the  boundary  between  the  uplands  and  town- 

laoda  flhoald  he  Known,  either  as, a  general  diTlsion, 

or  with  Yefereiioe  to  insulated  spots  of  land.     Ward 

Tw  iTMii/rtl,  Sfmbridg4  v.  IfVa.  and  Weld  v.  Ward, 

1 1  Law  J,  Rep.  (n.8.)  C«P.  130;  3  M.  &  0.  896. 

Under  section  35.  of  the  2  &  3  Vict  c.  62,  the 
Court  haa  a  diseietion  a»  to  whether  they  will  direct 
m  Signed  iatua,  for  the  purpose  of  leviewiog  the 
daoialon  of «  oemmissioner  aa  to  a  boundary  hetween 
IwO  pariahea.  Aegina  ▼.  Merton,  12  Law  J.  Eep. 
<ttA.)aB.7{  3  aB.89^. 

(P)  Actions  akd  Svits. 

The  action  for  treble  value  for  not  setting  out 
tithea,  giren  by  the  statute  2  &  8  £dw.  6.  c.  13,  is 
taJMi.  away  by  th«  statuto  ^  &  6  Will.  4.  c.  74,  in 
aaMi  where  tha  amount  of  the  tithe  withheld  is  of 
or  under  the  yearly  value  of  1  Ot,  except  where  the 
actual  title  to  the  tithe,  or  the  exemption  of  the 
propar^  fium  any  tithe,  is  bond  Jide  in  question. 
P0v*ott  V.  fVaUoHi  11  Law  J.  JElep.  (n.s.)  Q.B.  271 ; 

a  a.a  6664 

£a;,pmsea'inc«rr«d  by  the  employment  of  aa  at- 
tomey  by  the  landowners  of  a  parish,  in  the  con- 
tact of  prooeedinga  towards  a  commutation  of  the 
l&lbcf  (tf  Iho  parish,  under  the  statute  6  &  7  Will.  4. 
c.  71,  are  not  expenses  of  or  **  incident  to  making 
ihe  appoistionimnt,"  within  the  75th  section  of  that 
act»  andean  attorney  may  recover  the  amount  of  hia 
bill  for  auch  services,  from  the  landowners  hy  whom 
be  was  employed.  Htnchliffe  ▼.  ArmiUtead,  11  Law 
J.  Rep.  (N.8.)  Exch.  253 ;  9  M.  &  W.  155. 

Upon  a  feigued  issue  raised  under  6  &  7  WilL  4. 
e»  7L  8. 46..  to  try  the  validity  of  three  diSerent 
moduies,  there  being  a  distinct  issue  on  each  modus, 
ao4  a  ^adiBg  ibr  the  plaintiff  oa  one,  and  for  the 
dflfevdantion  the  othera,  the  plaintiff  ia  not  entitled 
'  fto  the  genaralooetaot the  trial.  McCarthy  Y^Nepean^ 
19  La^  J.  Rep.  (k.s.)  aB.  ^5S ;  6  aB.  252. 

h  defendant  is  entitled  to  judgment  aa  in  caae  of 
anoQsiiit,  .where  tha  plaintiff  has  allowed  trials  after 
iasaa  jaiotd  on  a  feigned  isaue,  under  tlie  Tithe 
CoMimutation^  Aet»  6  &  7  Will.  4.  c.  71.  s.  4d« 
Smi!f»  ^  i^  Hayw^  ^e.  rf  BwerUy^  13  Law  J.  Rep. 
im^)  £xah.  127 1  12  M.  &  W.  568. 

Aft  i«»e  under  the  6  &  7  Will.  4.  c.  71,  (the 
ISlhe  ConuBVtatioB  Act,}  raised  a  question  as  to 
t^oiiioda<of  taking  the  tiUi^of  calvea;  the  plaintiff 'a 


notice  of  the  points  intended  to  be  raised  stated  an 
intention  to  raise  one  as  to  the  valne  also*  At  the 
instance  of  the  defendant,  at  the  trial,  the  plaintiff 
was  precluded  from  going  into  that  question,  aanot 
being  properly  raised  by  the  issue.  The  defendant 
suooeeded,  and  he  was  ueld  not  entitled  to  tke  costs 
of  witnesses  brought  by  him  to  the  assises,  to  febitit 
the  plain  tiff*s  evidence  on  the  point  as  to  ▼alue.r 
FUher  V.  Berrell,  1  Dowl.  P.C.  (n.b.)  565. 

To  a  bill  filed  by  the  rector  of  F  for  ait  aeooatot 
and  payment  of  tithes,  the  defence  was  that  the 
lands  occupied  by  the  defendants  compriieA  the 
manor  of  F,  which  was  within  the  rectory  of  P,  and 
that  from  time  immemorial  the  owner  fot  the  tllne 
heing  of  the  manor  had  paid  to  the  reetor^e  yearly 
sum  of  40^  for  muntenance  of  divine  senrioe  there, 
for  and  in  lieu  of  all  manner  of  tithes  arising  within 
the  manor.  And  that  the  owner  for  the  time  being 
of  the  said  manor,  or  his  assigns,  had,  fVom  tivne 
immemorial,  in  respect  of  the  said  yearly  sunt,  x»ed 
to  have,  and  ought  to  have,  the  tenth  of  aH  tk^eable 
things  arising  within  the  said  manor. 

The  evidence  in  the  cause  shewed  paymeiita  tothe 
rector  of  40^  yearly,  for  upwards  of  150  yfears,  and 
pernancy  of  the  tithes  by  the  owner  of  theMiUmoHbr 
upwards  of  180  years,  previously  to  the  "fflhfgf  of 
the  bill;  and  also,  that  in  the  year  1686,  a  bill  by 
the  then  rector  of  F,  for  the  tithes  of  the  inaiior, 
waa  dismissed  upon  the  same  defence. 

Held,  by  the  House  of  Lords  (revenaogf^  d«<free 
for  the  account):-^ First,  that  as  the  aec<nint'>for 
tithes  is  merely  incident  to  the  rector's  legal  title, 
a  court  of  equity  cannot  interfere  in  hhi  favour  wtil 
he  has  established  his  right  at  law. 

Secondly,  that  where  a  defence  to  a  suit  in-equity 
for  tithes  raises  a  doubt  as  to  the  rector's  legal 
title  to  them,  the  course  of  a  court  of  eqvity  is  to 
retain  the  bill  for  a  specified  thne,  and  leave  the 
rector  at  liberty  to  establish  his  title  by  an  aotilcns  at 
law  within  that  time. 

Thirdly,  that  a  party  who  mistakes  his  rigM,  and 
sues  in  a  wrong  form,  is  not  entitled  to  an  order 
that  would  deprive  the  defendants  of  the  heiM|lt*of 
any  alterations  made  in  the  law  in  iSie  mean  ffme. 
Marquis  iff  Waterfiyrd  v.  Knight^  1 1  G.  &  F.  «SSw 

Pending  a  suit  for  tithes,  botween  a  reeter-^nd 
an  occupier  (in  which  the  latter  setup  a  modus), 
the  tithe  commutatiou  act  passed;  and,  in- -the 
course  of  the  proceedings  under  it,-  an  aofeMln'-was 
hrooght,  in  pursuance  of  one  of  its  enactmentii,  by 
the  rector  against  the  landowuer,  fnarder  to  try  the 
validity  of  the  modus.  At  ^e  trial,  a  verdict  waa 
found  against  the  modus : — Held,  that  fhfr  vevdict 
was  admissible  as  evidence  against  the  oee«|>ier, 
and,  consequently,  tliat  the  rector  was  emltf^d  to 
£le  a  supplemental  bill  for  the  purpose  o^  pitting 
the  proceedings  at  law  In  issue  hi  his-  suit  against 
the  occupier ;  and  that  too,  notwithstandiftg  Hie  act 
enacts  that  nothing  therein  contained  sbaU  afiect 
the  right  to  any  tithes  become  due  before  thfe-eom- 
mutation.    Morris  v.  ElUs,  IS  Sim.  }.- 

To  a  bill  hy  the  rector  for  an  aeeonvit-of  4ithe8 
against  the  owners  of  tiie  manor  and-landaifi  the 
parish,  the  defeadantaaat-upa  modus  of  181.  6«.  ^d. 
By  the  documents  coming  out  of  the  possession  of 
the  defendants,  it  appeared  tiiat  182.  (N»  8if.,  and 
^so  8«.  9j|<f.,  (not  pleaded),  hAd  been  paid  hy  the 
owner  of  the  manor  and  lands,^  ibr  diffetMit  eonai* 
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derations  expressed  in  the  documents,  and  at  dif- 
ftn^«'th»M  «f  the  y^ar,  from  1607  ttntil  182)^ 
%iiilti'^()  tUen-^Ninaien  oi  llktTte  agreed  to  discon- 
tinue the  money  payments,  and  thenceforward  to 
pM  flilws  111  kind  2^H«ld,  that,  in  such  a  case,  the 
Cinart  Would  decree  an  aeeount  of  the  tSthes  without 
Mdaltingf  the  plaicitifr  to  esta^Ksh  his  ri^ht  at  \tctt 
•iiher  in  an  issued  or  by  "an  action. 
:;  Tii%t,  im  flboh  a  case,  if,  tpon  tlie  evidence,  th^ 
•ttsitMee  of  the  modtis^  as  is^ded,  were  doubt^l, 
liie  Omtit  w(Mild  ^i«et  an  Mstie,  and  not  leare  the 
■Mnliff  to  his  actSdn  Atlttw,   'Hatitev,  Cairns,  4 

'fiiftwption  t^thb  Mastei^  report  in  a  titbr  cense 
obttMs^widf^tfthehad  orervtlued  the  tithe  of 
ifcis&io99mil«d,'ft'  not  aippeaiiUj^,  that  the  Master 
Isad  )f)r«osedbd  en  soy  ^tnrang  ptindple.  Otiver  r. 
MUefttf,  4'Y.  ft  C..42».    • 

n  B^  tMtio^i  87.  of  the  Tit^e  Comnratntion  Act,  it 
is  enactid,  tfaavthe  asslstaht  eetoimitsioner  (with  t 
\mw  t»  maitinj^  his  a#*ffly  shall  proceed  to  ascer- 
tsa*  «he  ^?^4ai'  average*  taltte  of  the  =titheji  of  any 
pttlidi;  atotMvdihgfto  th^e'arereff*  of  seven  years  pre- 
(wiiag.ClfHsfi^s^  199$;  provided,  that  if  during 
tfaarpwrfdd,  <jf  any  part  thereof,  the  tWtes  shaH 
haite  tMen  doiftpounded  fcr,  the  athount  tsf  sux:h 
composition  irhftfl  b*  taken  as  the  dear  va3hie  of  the 
titkea;  inekided'  in  snch  contpositioA,  dnifi^g  ihe 
tini6  forwhiflh  the  same  shall  have  been  made; 
tatk  &o  atiihtibit  commissioner  shall   award  the 
a^ara^  annual  value  of  the  sud  ieven  years  so 
asterultted,  as  the  sum  to  be  taken  ftr  calculating 
the  reBficharg©  it  be  JjaM,  as  a  permanent  comnau- 
tallon  ofl^e  said  tithes.  By  section  45,  itis  (amongst 
ottatr  things)  enacted,  ''That  if  any  dif&>renee  shall 
atis6,  whereby  the-makipgof  any  such  award  by  the 
aaBiacanir«oi»miMhmer  shall  be  hindered,  it  shall  be 
Ix]»f uft  fbr  the  assistant  commi  ssionerto  appoint  a  time 
aadplaoefbrhearing  and  determining  the  same,"  ftc. 
Stdtioii  4^  prot^ides,  •  That  any  person  interested, 
whoahali  be  dissatisfied  with  the  decision  of  the 
aisist^t  commissioner,  may  eause  an  action  to  be 
brought   in   any   court   of   law   at    Westroinster 
against  the  person  in  whose  fatour  the  decision 
shall  have  been  made,  and  try  the  disputed  right  in 
a^bigned  iseue,  &e.    Provided  also,  "that  in  case 
stlch  deeision  a^all  involve  a  question  of  law  only, 
and  the  parties  in  difference  shall  be  agreed  upon 
thefa(W6're!a(6ng  thereto,  the  assistant  commissioner, 
at  the  request  of  the  person  dissatisfied,  shfdl  direct 
a iMeto be  stated  for  the  opinion  of  such  one  of 
hli^  Majesty's  eourts  of  law  at  Westminster  as  the 
asiditMt  eemmissfoner  shall  think  fit,  which  case 
may  be  set  down  for  argument,  and  brought  before 
thbCoutt,  as  other  cases  are  brought  before  the  Court 
In  Che  pariah  ofW,  the  same  person  was  vicar  of 
tht  ohtifdh  and  also  lay  improjmator  of  die  recto- 
rial tfthes;  and  ibr  seven  -  yean  preeedins:  Christ- 
mas, 1899,  he  bad  eomponnded  wil9i  the  tithe- 
pa^s  for  all  (he  tSthes,  rectorial  as  well  as  vicarial, 
in<  On^  entire  sum,  not  distinguishing  the  proper*' 
tion  payable  in  respect  of  each.    The  titbe-ownar 
ob|M}te^,  before  the  commissioner,  that  the  compo- 
•itlon''cotrld  not  be  taken  as  the  basis  of  the  rent- 
ehtfi)^  to'be  paid  in  this  case,  its  by  the  composition 
th#amou*t'df  thd  rectoriil  and  vicarial  tithes  were 


blended  together>  and  the  cominiHioner,  bj ,  bis 
AWafd,  was  bouiid  to  fix  the  ^proportionate  ttifti  fi^ 
each,  which  the  composition  would  not  enable  bitt 
to  do.  l%ere  was  no  dispute  between  tb«  tidi*> 
owner  and  tithe-payers  as  to  the  amount  of  ^ 
compbsldbn;  nor  did -It  appear  tiiat  the  tithe^itayery 
haif  objected  to  the  composttioxi  before  the  cotmBi^ 
sioner.  The  tithe- owner  contended,  that  tMi  vai 
not  a  case  within  section  37,  but  the  connnissioaer 
held  that  it  was,  and  proceeded  under  that  lecd^ 
by  tDea;ns  of  the  composition,  to  Hue  the  reat-cbiij^ 
an4  refused  to  state  a  special  oaae,  under  section  K^ 
for  the  opinion  of  a  court  of  law:  * 

Upon  application  to  this  Court  fbr  a  mshditiaii 
to-  the  commissioners,  commanding  them'  to  dire^ 
a  case  to  be  stated,  for  the  Q£)in!on  of  one  of  Uin 
courts  of  la#  at  Westminster,  as  to  thepmpermoile 
of  ascertaining  the  total  sum  to  be  paid,  by  my  ^ 
rmt-ch&rge,  in  the  parish  of  \Ti  and  to  eoal^e  tbe 
Court  to  decide  whether  any  regard  should  be  bjifl 
toeertain  compositions  existing  between  dietitbe-. 

Siyers  and  the  vicar  and  impropriator  of  W  :-^ 
eld,  that  although  the  commtsaioner  must, in tii 
iward,  fix  the  proportions,  and  divide  the  rerrf- 
cbarge  betWieen  the  Inipropriator  and  the  vi£a^,be 
had  neVevtheloBs  tigfhtly  ptoceeded  under  tlte  SiTiOf 
section ;  and  that  this  was  not  a  case  in  whidl^'a 
difference  had  arisfen,^*  witbih  the  meaning  of &e 
45th  section,  so  as  to  entitle  the  titheoimer  tir 
require  the  commissioner  to  direct  a  case  to  ^. 
stated  for  the  opinion  of  a  court  of  law,  ti&der  tke 
provisions  of  section  46.  J^gina  v.  ike  T^lhe  Cm- 
missionert,  12  lawJ.Rep.(N.s.}  ^B.  109. 

(H)  PLGABiiraa  akh  Rrtfit»c%. 

Where  any  of  the  defendants  proved  a  particvlsr 
discharge  of  the  lands  in  his  occupation,  or  sbevtd. 
that  they  were  originally  part  of  the  glebe  laodii 
the  vicar's  bill  against  them  was  dismissed  witii 
costs,  but  without  costs  as  to  such  defendants  ss  & 
not  set  up  and  prore  that  defence  in  the  coort 
below.     Cie^  v.  Hall,  West,  148 ;  7  a  &  F.  7H. 

A  bill  fbr  an  account  of  tithes  was  filed  sguost 
five  defendants,  before  the  expiration  of  the  tine 
limited  by  the  act  2  &  S  WilL  4.  c.  100.  s.  3,  sad 
after  the  expiration  of  that  time  was  amended  onler. 
Orders  of  the  Court,  and  four  other  persons  vac 
introduced  as  defendants : — Held,  that  the  suit,  u. 
against  these  latter  defendants,  must  be  takes  to 
have  commenced  at  the  date  at  which  thej  ves 
actually  introduced  into  the  bill ;  that  they  couM 
not,  by  relation  backwards,  be  treated  as  defeadiDti 
to  the  original  bill,  and  that  they  were  conseqoentljr 
entitled  to  the  protection  of  the  provisions  of  the 
statute. 

A  decree  against  these  defendants  for  an  acoovat 
made  in  the  court  below,  was  therefore  reversed  b 
this  house ;  and  the  bill,  as  to  them,  ordeced  to  le 
dismissed,  with  costs  here  and  in  the  cout  belov. 
Bifron  V.  Cooper^  11  C.  &  F.  556. 

A  suit  having  been  instituted  by  a  former  ricar 
against  the  occupiers  of  certain  lands  in  the  toimsbip 
of  K,  for  subtraction  of  tithes,  they  set  up  a  modu 
of  lis.  4i.,  which  being  decided  against  thesoi*  *■ 
decree  was  made,  ordering  them  to  pay  the  amaufit 
of  tithes  aubtracted  :-r-Hel4,  that  this  dc«r«e  ms 
not  evidence  against  an  9wner  of  land  widnn  the 
township  on  a. feigned  issue,  under  the  Tithe  Ctn- 
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l^&uUtioQ  Act,  between  UmMlf  and  the  v)cv»  to  try 
the  validity  of  the  same  modus. 
' .  The  effect  of  the  proviso  in  the  ith  sedion  of  th« 
^the  CominutaUon  Act,  6  &  7  WOL  i.  c  71,ii 
fi6t  to  make  the  decision  of  a  Cottrt  of  competent 
iiathority  on  the  question  of  modus,  &c«  concl»n9ely 
binding  on  the  Tithe  Commissioner. 

To  render  a  document  admissible  it  is  not  neces* 
aary  that  it  should  ooroe  from  themM^  proper  place 
of  custody :  it  is  enough  if  it  comes  from  a  place 
ivltere  it  may  reasonably  be  expected  to  be  found. 
Cnmghion  v.  Blake,  18  Law  J.  Rep.  (n3^)  Exch.  78  a 
12  M.  &  W.  205. 

.  On  the  trial  of  an  action  of  debt  for  the  treble  ralua 
of  prsdial  tithes,  the  plaintiff  had  proved  the  defeo- 
4ant's  occupation  of  the  land,  the  subtractioii  of  tha 
tithe,  its  single  value,  and  that  tithe  had  been  pre^ 
▼ionsly  paid  in  respect  of  land  encroached  from  the 
Mine  common. 

The  defendant  called  witnesses  to  prove  exemp- 
tion from  tithe,  by  reason  of  the  barrenness  of  t&e 
land  :^Held,  Uiat  although  in  the  re-examination 
of  a  witness  for  the  plaintiff  ft  questlen  had  been 
aalLed  as  to  the  fertility  of  the  land,  the  plaintiff  was 
entitled  to  adduce  evidence  in  reply  to  diaprove  the 
defence. 

"Where  copies  of  a  private .  aet  of  parliament^ 
printed  by  the  Queen^s  printer,  are  made  evideneei 
»  (defendant's  counsel  at  Nisi  Prius  can&ot  make  an 
otijection  founded  on  that  act  a  ground  of  an  ajj^pU*^ 
cation  for  a  nonsuit,  if  the  apt  haa  not  been  given 
in' evidence  on  the  part  of  the  plaintiff,  because  it  ia 
not  an  act  to  be  ''judicially  noticed,*'  and  is  only 
before  the  Court  i»ben  given  in  evidevde.  Oretwolde 
T.  Kempf  Car.  &  M.  635, 

,  To  a  blU  by  the  rector  of  F,  for  an  account  of 
thhes,  against  the  Jord  of  the  manor  of  f  and  his 
tenant^  the  defence  set  up  was,  that  the  manor  of  P 
vCAS  situate  in  the  parish  of  F,  and  that  from  time 
iibmemorial  there  had  been  payable  and  paid  by  the 
oim^r  of  the  mimot  of  F  to  Uie  rector,  the  sum  of 
40iL  annually^  by  two  equal  payments,  at  Lady^day 
nikd  Michaelmas,  in  lieu  of  all  tithes ;  and  further^ 
ib'At  from  t^me  immemorial,  the  owner  of  the  manor 
ot  V,  ^^  or  his  assigns,"  had  been  accustomed  to 
hure,  ftnd  in  respect  of  the  sum  so  paid  to  the  rectojc . 
oil^M  to  hav^  the  tenth  of  all  titheable  matters 
n^ing  within  the  manor : — Held,  that  this  was  a 
double  pjrescriptiop,  the  first  branch  being  the 
no^rtioin  of  an  ordinary  district  modus,  which^  if  it . 
Gdlild  be  established  in  point  of  fact,  would  not  be 
▼ftiated  by  the  addition  of  the  second  branch ;  but 
that  the  evidence  in  this  case  contradicted  the 
modtis,  the  receipt  of  tilthes  in  kind  by  any  one 
being  inconsistent  with,  a  modus  in  lieu  of  .tithes. 

Also,  that  it  was  very  doubtful  whether  a  pre- 
BCi^tion  for  the  lord  of  the  manor,  or  the  proprietor 
or  lands,  ^  or  his  assies,"  to  take  tithes  from  the 
terre-tenants,  in  consideration  of  a  money  payment . 
to  the  rector^  could  be  sustained,  a$  none  of  tl^e 
casea  had  carried  the  doctrine  to  that  length ;  and 
^fiD,  on  the  ground  of  inconvenience,  as,  in  case  ^f  . 
alienation  of  the  tithes  by  the  lord,  the  rector  jnigbt. . 
be  left  without  remedy  for  the  recovery  of  the  • 
money  payment 

The  gross  absurdity  of  the  presutped  .bargaio 
between  the  duirch  and  the  lord  (as  also  the  rank- 
ness  of  a  modus),  is  not,  strictly  speaking,  an  ob- 


jection in  point  of  laWf  but  ^  circumataiMeio£(£MD 
to  be  used  aa  a  critnrion  in  judging  of  thaYeftrnf 
the  evidence.  .    ■ 

.^  The  defendant,  in  anpportef  hia  double p^eBcvipr 
tipn,  produced  receipts  from,  the  reetnre  ler^lnit 
money  pavment,  almost  continuously  from, 1^90  to 
1822;  and  by  the  evidence  in  aon»ft  old  anita  bgp 
former  rectors,.  H  waaprored  that  sueb  a  payntat 
had  existed  befoie  1 690.    In  some  of  these  receSpiti* 
the  payment  waa  called  a  ''  oMdvs  of  eaQPien/'  «b 
others  *' customaiy  rent;"    and  in  ioaie  it.lMU| 
described  as  paid  for  the  fUUe  of  the  person  payial^ 
it,  in  the  fmmh  of  F,  and  in  others  im  the  l«[ddAip 
of  F.    A  great  number  of  deeda  waa  al^o  prediwed^ 
from  1642^  shewing  that  the  lo*d  of  the  maaor  iiasl 
been  in  the  habit  of  dealing  with  the  tithes  aa  hia 
inheritance ;  and  it  appeared,  that  the  ]#nl  baA 
always  taken  the  tithes  of  the  manor,  and  the  rectors 
had  never  taken  titiiea  frMn  the  Manor,  except  for 
a  dietrict  called  C,  whieh  iraa  aliened  b^the  tben 
lord  in  1640,  and  had  ever  since  paid  tithee  to  the 
rector.    But  AMi^rd,  it  appeared  from  the  reeeqits,* 
that  the  periods  of  the  payments  had  varied  i  tad  k 
w&a  proved  in  the  old  suite  that  the  amennts  hftd«k; 
times  varied,  and  that  the  reotDra  girag  aneb:t»* 
ceipta  were  mostlpr  under  gener^  bonds  of  iBsaigna»; 
tion,  and  the  claim  made  by  the  answer  and  illia. 
eTidence  in  the  earliest  anit  went  to  mH  th^  kudk 
landa  in  the  pmrith  of  F :— Uelji},  that  tbew  fiMtoi. 
coupled  with  the  wording  of  the  xeceQitii^tho^tlaim: 
made  \i^  the  answer  in  the  earliest  anit*  and  tha 
evidence  in  support  thereof,  and  -  the  •  laot  of  than 
district  of  C  ppiying  tithes  immediate!;)!  after  ita- 
allenAtion,  led  to  the  pre8una|>tioa  that  Hkp  4Mi  wadi 
really  paid  aa  a  eompensation  £»r  the  titiiea  of  tba* 
t9taie  of  the -person  payjing  i^  Itowever  oifcm^ 
atanced,  if  situate  in  the  pamh  of  F ;  .and  pointed/ 
rather  to  a  lease  continuslly  renewed  as  the  origiB' 
of  the  elaim ;  and  that  as  the  preaor^tioa  aci  «p 
waa  of  a  very  iraprobable  nature^  it  requiiedTeftirr. 
clear  proof  tp  suatain  it^  And  that  .«pn«e^aent](f  ther 
aCQOunt  of  tithes  pnght  tp  be  dff^recid-    J3tig(hf.>W' 
tha  HoKqvU  rf  WQter/otrd,  K^i^^.M  {Uep4.!0biK)i 
Ex.  Ea,57i'4Y.&  0.234. 

Bill  by  a  vicar  for  eenUnn  i^mall  tithef .  .  The  rtfe*: 
tor,  .a  defendant^,  disclaiofed.    Aceountt  of  titbea.i 
decreed  to  vicsir,  but  title  nc^iestabldshed*    SaikriH. 
V.  JokmUme^  U  Law  J«  ^ep>  (v*8')  Ch*'2Ql;vl- 
Hare,  196.  .-.';' 

^n  answer  to  a  bill  Uxs  tithea.set  «p.  aTnasdna^i: 
which  the  answes  averred  bad  been  paid  to  the  im-'  s 
propriate  rector,  or  other  owner  for  tha  timabeWf  <■ 
of  the  tithes  ;-rllel4,  that  the  insertion  of  tbewMda 
*'or  other  owner,"  did  jpot  vitiate  tha  de^enoe  U».». 
uncertMOty*  «   •  ....,.• 

The  statute  3  &  4  Will.  4t,  e;.  42.  ,d9Ai«Jlo(i] 
apply  to  courts  of  eqtuty,pS0  as  tp  fender,  i^  jitnt- 
ested  party  a  competent  witneea;  and  then^iffa  ft.'j 
person  if  not  a. competent  witneaa  to  snppoTt  la -: 
moduar  if  Ke  ia  intereated  in- land  vhiob  wenld  bt-.. 
relieved  from  tithe  in  case  the  jnoduais  entablishad^  ; 
Oliver  Y.  lathtm,  14  Laif^  J.  ^aep.  <|(«a.>  Ch^  448;  \ 
1  ?k  40$ ;  .affirming  kc^XY^Si,  ^Joll,  C.C>  m  -.  .  • 

The  plaintiC  >i^o  waa  entitled  to  tithes  siriw)^- : 
on  the  defendant's  land,  served  the  defendant^witJb'  a 
notice  that  he  had,  .by,  a  certain  indenture  of  }*W4ki* 
demised,  those  titbea  for  a  term  of  yiwrat  ^a  ■ 
plaintiff  aiVerwards  filed  the  bill  for  an  account  of 
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the  BMjne  titkai.  The  bartiei  agreed  to  admit  in 
the  cause  certain  fiicta,  m  the  tame  manner  as  if 
they  had  been  proved  by  proper  and  legal  evidence  \ 
and  among  others,  that  a  certain  exhibit  was  the 
notice,  and  a  certain  other  exhibit  was  a  true  copy 
of  the  lease  referred  to  In  the  notice, — Held,  that 
the  notice  was  not  evidence  of  the  lease  so  as  to  re- 
lieve the  defendsnt  from  Uic  necessity  of  calling  the 
attesting  witness.  That  the  admission  as  to  the 
copy  of  the  lease  snbstitated  the  copy  fbr  the  ori- 
ginal, hot  did  not  place  the  copy  in  a  better  sitna- 
tion  than  the  original,  if  it  had  been  produced.  It 
appeared  by  the  exhibit  admitted  to  be  a  copy  of  the 
leaae  referred  to,  that  the  lessee  disclaimed  all 
interest  in  the  tithes:  and  the  lessee  also  put  in  a 
disclaimer  in  the  cause : — Held,  that  upon  these 
disclaimers,  the  Court  might  safely  make  a  decree 
upon  the  evidence  then  before  it,  directing  an  in- 
quiry with  reference  to  the  alleged  demise.  Mmtmey 
V.  Bunikamt  1  Hare,  1£. 


TITLE-DEEDS. 

In  August  1810,  a  deed  of  settlement  was  exe- 
outed  before  the  marriage  of  the  plaintilT  with  her 
husband,  by  which  settlement  an  estate  was  settled 
on  the  husband  for  life,  with  a  joint  power  of  appoint- 
ment by  the  husband  and  wife.  On  the  8th  of 
April  1830,  the  husband  and  wife  mortgaged  the 
•state  to  A  for  1,000  years.  In  that  mortgage 
mention  was  made  of  the  title-deeds  to  be  delivered 
over  to  A.  In  November  1830,  A  assigned  the 
term  to  M  D,  daughter  of  the  plaintiff,  and  in  that 
assignment  no  mention  was  made  of  the  title-deeds. 
In  September  1832,  M  D  assigned  the  term  to  J  J 
the  elder,  and  no  mention  of  the  title-deeds  was 
made  in  that  assignnrent  The  deeds  were  given 
up  by  A  to  the  husband  of  the  plaintiff  in  1831,  and 
by  him  were  deposited  with  the  defendants,  the 
■oKcitors  of  £  V,  as  a  collateral  security  formoney 
advaneed  to  him  by  E  V,  and  charged  on  an  estate 
of  his  own.  By  lease  and  release  of  the  6th  and 
7th  of  March  1833,  the  premises  were  mortgaged 
to  T  J  in  fee,  and  no  mention  was  made  of  the 
title-deeds  in  diat  conveyance.  In  1834,  tiie  hus- 
band wishing  to  borrow  money,  the  plaintiff  as- 
sented at  first,  and  afterwards  refused  to  execute 
any  further  deed.  In  1838  the  power  contained  in 
the  settlement  was  executed  by  the  husband  and 
wife,  reserving  a  power  of  appointment  In  1842 
the  husband  died,  and  the  plaintiff  appointed  to 
heitelf  in  fee.  Demand  was  afterwards  made  by 
the  plaintiff  on  the  defendanta  for  the  deeds,  accom- 

{>anied  with  a  proposal  to  pay  the  principal  and 
Dterest  due  to  E  V,  "without  prejudice  to  her 
rights,  and  without  admitting  any  obligation  on  her 
part  to  do  so."  With  this  demand  the  defendants 
leiVised  to  comply,  except  upon  a  payment  also  of 
a  sum  claimed  to  be  due  to  them  from  the  plain- 
tiff's husband  :'— Held,  first,  that  the  plaintiff  was 
entitled  to  the  possession  of  the  deeds,  as  although 
A  was  bound  to  give  them  up  to  the  assignee  of  the 
mortgage  term,  if  required,  yet,  as  he  was  not  re- 
quired, the  subsequent  delivery  of  them  to  the  bus- 
band  of  the  plaintiff  enured  to  the  benefit  of  himself 
and  the  plaintiff,  and  upon  his  death  they  belonged 
to  the  plaintiff,  by  virtue  of  her  eqaity  of  redemp- 


tion, and  the  appohitment  of  164S.  Seeondy,  tkt 
the  defendants,  though  agontB,  were  lishle  ts  « 
action  of  trover,  being  in  poaaession  of  Ae  4edi  it 
the  time  of  the  demand.  Thirdly,  Ihat  ihae  vv 
sufiBcient  evidence  of  a  conversion,  the  refosd  Mt 
being  put  upon  the  ground  that  the  defeodsrii,  n 
agents,  could  not  act  without  the  oiden  of  tUr 
principal,  and  being  accompanied  with  a  eontilioD, 
which  they  had  no  right  to  annex.  IkaAuf.  fenm, 
14  Law  J.  Rep.  (k.8.)  aB.  90 ;  6  aB.  441. 

The  person  who  is  entitled  to  theinheritsneeki 
a  right  to  the  potaeasion  of  the  title-deeds;  sid it 
is  no  answer  to  an  action  founded  on  hit  xigktto 
the  possessiott  of  the  deeds  to  shew  that  smAct 
person  has  a  term  of  1,000  years  vested  m  Mnte 
attend  the  inheritance.  Justin  ▼.  Cro&mt,Ca.hlL 
659. 

A  party  entitled  to  an  estate  subject  to  temi 
vested  in  trustees  for  securing  a  jointoresndiMr* 
tions,  mortgaged  it,  but  retained  the  tide-deetiiB 
his  possession : — Held,  that  this  omission  eo  Iht 
part  of  the  mortoagee  was  not  sufficient  to postpeoe 
him  in  favour  of  a  subsequent  purchaser  fn  nit- 
able  consideration.    Farrow  v.  kea,  4  Bea.  IS. 

F  &  W,  as  solicitors  lor  the  tenant  for  life,  beU 
the  title-deeds  which  afterwards  passed  into  die  p8S> 
aeasion  of  W  and  C,  their  successors.  The  tcaut 
for  life  died,  and  the  estate  then  stood  linute^  ftA 
to  P  &  W  for  500  years,  to  secure  a  sum  ^tfim, 
with  remainder  to  trustees  fior  600  yean,  t»  tean 
a  jointure  and  portions,  with  remainder  to  A  B  is 
tail. 

A  B  being  an  infant,  a  suit  was  instxtoted  os  Ui 
behalf,  in  which  the  2,000^  was  raised  on  tile  tecn- 
rity  of  the  term.  Upon  that  o<$ca8ion  F  ft  ^ 
covenanted  with  the  mortgagees  to  prodace  die  tide 
deeds  f^om  time  to  time,  and  not  to  part  with  tben, 
but  they  were  relievable  from  the  covensnt  on  eettas 
terms.  A  receiver  was  appointed  in  the  sidt,  ssdAe 
Court  directed  the  costs  of  die  soHcitnn  of  the  nit 
to  remain  charges  upon  the  estate  at  inteiMt  Will 
C  were  solicitors  in  the  suit  for  A  B.  A  B,iip* 
coming  of  age,  presented  a  petition  for  the  deliieiy 
of  the  title-deeds :— Held,  that  (independently  of  the 
covenant)  W  H  C  held  the  deeds  fbr  A  B,  sod  not 
for  the  termors,  bnft  the  covenant  bavin  been  en- 
tered into  for  the  benefit  of  the  infhnt,  F  *  W««« 
not  bound  to  part  with  the  deeds,  until  rdeawdfroa 
their  covenant.  Held  also,  that  W  was  not  entitW 
to  hold  the  deed  for  the  trustees  of  the  tern  of  W 
years,  or  for  any  costs  other  than  those  of  lerist 
himself  properiy  released  fVom  the  covenant, indtiit 
he  had  no  right  to  nequire  them  to  be  deBrere^  ^ 
the  receiver  in  the  cause.  Hotkam  v.  SamemBe,  i 
Bea.  860. 


TOLLS. 

An  act  of  parliament  for  maUng  navigtUe  fte 
river  Ouse,  provided  that  for  everf  ton  of  8toBe,ftt 
carried  and  conveyed  upon  the  said  ritw,  ihww* 
paid  the  sum  of  id.;  and  for  every  too  «f  ^'^^'^J 
other  goods,  wares,  merchandises,  and  eominodiw 
the  sum  of  9rf. :— Held,  that  stones  cut  into  a  eeitin 
size  and  shape,  for  the  purpose  of  being  nied  • 
railwAv  sleepers,  did  not  thereby  become  KaUe  H 
the  higher  toll.  FUker  v.  Lee,  10  Law  J.  W 
(K.s.)aB.  1;  12Ad.  &E.622;  4P.&D.W. 


T0U.S^^^HAV?H81i. 


7ai 


An  ac|«f  {Mirliamcot^niKited^  Uiat  U,  per  chiUdnm 
should,  be  paid  on  all  coiiU  lauded  within  certain 
liicdU,  a»d  tbat  when  the  surplus  Eatea  therefrom 
shoiUd  aiuipui^to  d»OOOA,  that  »ura  shouU  be  in- 
Tested  ip  thf  fiu)d9,  and  the  rates  be  reduced.  The 
rates  were  accordiagly  in  1S34^  redoced  to  id^  and 
after  the  pauiug  of  the  5  &l  6  Will.  4.  c.  63,  were 
raised  to  Bd.  per  ton.  ThU  sum  waa  Use  in  propor- 
tion than  the  sam  of  1^  per  chaldron/ but  tne  pro- 
portion had  not  be^n  legulated  by  the  Justices  in 
S^sHona,  under  the  Hth  seotlou  of  that  act:  — Held^ 
firal,  that  the  commissioners^  although  they  had  once 
lowefed  the  rates,  might  again  raise  them;  secondly, 
thai  they  were  not  hound  to  have  the  proportion  of 
rata,  depending  upon  the  dii&rence  between  the 
chaldron  and  the  ton,  ascertained  by  the  Justices  at 
Sessions,  under  6  Si  6  Will.  4.  c.  63.  s.  14.  Gooify 
T.  Permyf  1 1  Law  J.  Bep.  (v.s.)  Exchu  289;  9  M. 
&  W.  6»7. 

Turnpike  tolls  are  not  within  the  Statute  of  Limit- 
ations, 3  &  4  Will.  4.  c  27,  and  consequently 
more  than  six  years  of  interest  may  be  recovered 
on  a  mortgage  of  turnpike  tolls  notwithstanding  the 
42Dd  section  of  that  act  MellUh  v.  Brook,  3  Bea.  22. 


TBADE,   RESTRAINT  OF. 

By  agreement  between  plaintiff  and  defendant,  the 
plaintiff,  a  milkman,  agreed  to  keep  the  defendant 
in  Lis  service, and  the  defendant  agreed  to  enter  such 
service,  for  one  month  certain  from  the  date  of  the 
agreement,  and  until  the  expiration  of  a  month's  no- 
tice»  to  be  given  by  either  party  to  the  other  of  them, 
of  his  or  her  intention  of  determining  the  said  con- 
traot  at  the  end  of  such  mouth ;  in  consideration 
whereof,  the  defendant  agreed  that  he  would  not 
within  the  space  of  twenty-four  months  after 
quitting  on  oeing  discharged  from  the  same, 
cany  on  the  business  of  a  milkmen  within  five 
miles  from  Northampton  Square;  and  for  fur- 
ther seeurity  the  defendant  agreed,  that  if  within 
twent^'-four  calendar  months  aner  the  determination 
of  the  service  he  should  within  sach  distance,  &c. 
carry  on  the  business  of  a  milkman,  he  should  be 
liable  to  certain  penalties.  The  declaration,  after 
stating  mutual  promises,  averred,  that  defendant 
entered  the  service  as  agreed  on,  and  remained 
until»  &c«,  when  he  quitted  and  was  discharged 
from  the  same.  It  then  stated  general  performance 
by  the  plaintiff  of  his  part  of  the  agreement,  and 
assigned  for  breach,  that  within  twenty -four  montibs 
after  defendant's  quitting  and  being  discharged  from 
the  said  service,  he  did  carry  oh  the  busintss  of  a 
milkman  within  five  miles  from  Northampton  Square. 
On  general  demurrer  to  the  replication,  —  Held, 
£rst,  that  the  agreement  it  disclosed  was  not  illegal; 
secondly,  that  under  this  agreement  there  might  be 
other  modes  of  determining  the  service  than  by  a 
month's  notice  from  either  party;  and»  atall  events, 
thirdly*  that  it  sufficiently  appeared  on  the  face  of 
the  declaration  that  the  service  of  the  defendant 
was  determined,  according  to  the  terms  of  the  agree- 
ment. Proctor  V.  Sargent,  10  Law  J.  Rep.  (n.s.) 
C.P.  34 ;  2  M.  &  G.  20;  2  Sc.  (n.s.)  289. 

By  certain  articles  of  agreement  it  was  covenanted 
that  the  defendant  should  become  assistant  to  the 
plaintiffs  in  their  business  of  surgeon  dentists  for 
four  years,  and  that,  after  that  time,  he  would  not 
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carry  on  tbat  business  in  Londop,  or  in  imy  of  |h^ 
towns^  '&c.  in  England  or' Scotland  where'  Qie  plain- 
tiffs mi^ht  have  beenpractwvg  hefore  the  e^piiratio^ , 
of  that  term.  First  breadi,  that  the  defendant,  aftej: 
that  term,  carried  on  the  said  business  in  London,; 
second  breach,  that  the  pUintiOs  had,  during  tl^e 
said  term,  carried  on  the  profession  of  a  surgeon 
dentist  in  Great  Russell  Street,  Bloom&bury,  and 
that  the  defendant^  after  the  term,  carried  on  the 
same  profession  in  the  same  place.  I'lea  to  the  first 
breach,  that  London  was  a  populous  district,  con- 
taining 1,500,000  inhabitants,  and  that  the  stipula- 
tion in  the  agreement  was  an  undue  and  unreason- 
able and  unlawful  restriction  of  trade.  Plea  to  the 
second  breach,  that  before  the  expiration  of  the 
term,  the  plaiotijSs  had  practised  as  surgeon  den- 
tists in  very  many  towns  in  England,  and,  amongst 
others,  in  London,  Preston,  &c.,  and  that  divers  of 
the  said  towns  were  distant  from  each  other  150 
mBes,  wherefore  the  said  stipulation  is  an  unrea- 
sonable restriction  of  trade : — Held,  that  the  former 
part  of  the  first  plea  was  bad,  as  the  covenant  not 
to  practise  in  London  was  valid,  the  limit  of  London 
not  being  too  large  for  the  prof(^ssion  of  a  dentist ; 
and  that  the  latter  part  was  also  bad,  for  attempting 
to  put  in  issue  matter  of  law,  viz.  the  reasonableness 
or  unreasonableness  of  the  contract. 

Semhle — That  on  the  question  as  to  restraint  of 
trade,  the  populousness  of  particular  districts  ought 
not  to  be  taken  into  consideration. 

Held,  secondly,  that  the  covenant  not  to  practise 
in  the  towns  where  the  plaintiffs  might  have  been 
practising,  was  illegal  and  void,  but  did  not  inva- 
lidate the  stipulation  as  to  not  practising  in  London. 

All  restraints  of  trade,  which  are  not  necessary 
for  the  protection  of  the  party  contracted  with,  are 
unreasonable  and  void,  as  contrary  to  public  policy. 
MalUm  V.  May,  1 2  Law  J.  Rep.  (n.s.)  Exch.  876 ;  11 
M.  &  W.  653. 


TRAFALGAR  SQUARE. 

The  care  and  preservation  of,  provided  for  by 
7  &  8  Vict  c.  59;  22  Law  J.  Stat.  127. 


TRAVERSE. 

Tlie  Court  having  made  a  rule  absolute  for  the 
plaintiff  to  bring  the  postea  into  court,  tl.at  the  de- 
fendant might  enter  a  suggestion  thereon  under 
23  Geo.  2.  c.  33,  (the  Middlesex  County  Court 
Act,)  that  the  debt  recovered  was  under  40«.,  and 
that  the  defendant  was  a  resident  in  Middlesex,  and 
liable  to  be  sued  in  the  county  court,  the  plaintiff 
himself  entered  the  suggestion  on  the  roll,  and 
added  a  traverse : — Held,  on  motion  to  set  aside  the 
suggestion  and  traverse,  that  the  suggestion  was 
traversable,  and  that  if  the  defendant  succeeded  on 
the  trial  of  the  traverse,  he  would  be  entitled  to  the 
costs  of  the  traverse. 

Held,  also,  that  the  plaintiff  was  irregular  in 
entering  the  traverse,  although  the  Court  refuse4 
to  set  it  aside  on  tliat  ground. 

Where  the  Court  has  cognizance  by  statute  over 
the  subject-matter  of  the  suggestion,  or  where, 
having  a  discretionary  power  over  their  own  pro- 
ceedings, they  direct  a  suggestion  to  be  entered  to 
promote  the  purposes  of  justice,^ in  such  cases  the 
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Buggesfion  is  not  traversable.  But  where  the  right 
of  a  party — ex.  gr.,  his  right  to  costs — depends  npon 
a  ikct,  the  determination  of  which  is  not  by  the 
statute  law  vested  in  the  Court,  and  which  must  be 
stated  on  the  record,  to  justify  the  award  of  costs 
contrary  to  the  usual  course,  the  fact  is  traversable, 
and  may  be  tried  by  a  jury.  fVatton  v.  Quilter, 
12  Law  J.  Rep.  (s.s.)  Exch.  405 ;  11 M.  &  W.  760. 


TRAVERSING  ORDER. 

In  order  to  enable  the  plaintiffto  file  a  note  under 
the  21st  of  the  Orders  of  August  1841,  there  must 
be  an  affidavit  of  appearance  entered.  Treweek  v. 
Tumer,  1  Y.  &  Coll.  C.C.  112. 


TRESPASS. 

(A)  When  MAiNTAniABLE. 

(B)  Pleadings. 

(C)  Evidence. 

(D)  Damages. 

(E)  Payment  ov  Money  into  Court  in. 


(A)  Wheit  maihtatnable. 

The  plaintiif  being  appointed  schoolmaster  by 
the  defendants,  and  having  a  school-room,  by  virtue 
of  his  appointment,  upon  complaints  made  by  them, 
^ave  up  the  possession  of  the  room  on  the  28th  of 
June,  but  forcibly  resumed  it  upon  the  2dth.  Upon 
the  11th  of  July  following,  the  defendants  served 
the  plaintiff  with  a  notice  to  give  up  the  possession 
of  the  room,  upon  the  receipt  of  the  notice,  which 
being  refused,  they  removed  him  and  took  posses- 
sion. To  an  action  of  trespass,  for  breaking  and 
entering  the  room,  assaulting  the  plaintiff,  and 
removing  him,  the  defendants  pleaded,  that  the 
room  was  not  the  room  of  the  plaintiff: — Held,  that 
as  between  the  plaintiff  and  the  defendants,  the  pos- 
session could  not  be  said  to  be  in  the  former,  and 
that  the  verdict  on  that  plea  was  rightly  found  for 
the  defendants.  Brovme  v.  Dawson,  10  Law  J.  Rep. 
(N.s.)  aB.  7 ;  11  Ad.  &  £.  625 ;  4  P.  &  D.  356. 

In  an  action  of  trespass  against  a  constable  for 
taking  the  plaintiff  into  custody,  on  a  charge  of 
felony,  a  warrant  of  a  Justice  of  the  Peace,  de- 
scribing the  plaintiff  by  a  wrong  christian  name, 
afibrds  no  protection  to  the  defendant,  although  the 
plaintiff  is  the  real  person  to  be  taken ;  and  the 
plaintiff,  therefore,  is  entitled  to  recover  in  such 
action,  without  a  demand  of  perusal  and  copy  of 
the  warrant,  pursuant  to  24  Geo.  2.  c.  44.  s.  6.  Hoye 
V.  Busht  10  Law  J.  Rep.  (n.s.)  M.C.  168. 

A  party  of  eight  persons  hired  a  carriage  and 
four  horses  with  two  post-boys  for  the  day,  to  go  to 
Epsom  races.  The  defendant,  one  of  the  party, 
was  seated  on  the  box,  and  could  see  what  the  post- 
boys were  doing.  They  left  the  line  of  carriages, 
without  any  directions  to  do  so,  and  without  the 
defendant's  interfering  to  prevent  it  In  making 
an  attempt  to  cut  into  the  line  again  the  plaintiff's 
gig  was  upset.  In  answer  to  a  demand  for  the 
name  of  the  owner  of  the  carriage,  and  the  master 
of  the  postboys,  the  defendant  said  he  would  be 
responsible.  Three  weeks  afterwards,  be  said  the 
accident  was  occasioned  by  the  plaintiff's  fault,  and 
that  he  had  intejided  after  they  had  got  into  the 


line  to  have  pulled  up  and  let  the  platotiff  ia  in 
front  of  them: — Held,  in  an  action  of  trespass,  that 
upon  this  evidence  the  defendant  was  Gable  as  a 
CO- trespasser,  as  present  at  and  sanctiooing  tbe 
wrongful  act  of  die  postboys;  and  that  in  such 
action,  it  was  immaterial  whether  the  relatioB  of 
master  and  servant  exbted  between  them  or  not 
Maelaughlinv,  Pry  or,  11  Law  J.  Rep.  (sea.)  C.P. 
160 ;  4  M.  &  G.  84 ;  Car.  &  M.  554. 

The  plaintiff  rented  rooms  In  the  house  of  xlte 
defendant,  who  kept  a  beer^shop,  some  of  whieb  he 
occupied  in  his  business  as  a  furrier,  and  kept  his 
goods  in  them.  The  plaintifl^  wishing  to  ^re 
temporarily  for  the  purpose  of  selling  some  of  his 
eoods,  packed  them  up,  and  was  on  the  point  af 
departing,  when  the  defendant  interfered,  and  de- 
manded payment  of  a  bill  for  rent  and  provisioiis, 
and,  upon  non-payment,  lo^ed  up  l&e  plcintiff^t 
goods  in  the  room  in  which  they  were,  kept  the 
key,  and  refused  to  let  the  pl^ntiff  have  the  goods. 
The  plaintiff  had  previously  ^ked  for  his  hiA,  sad 
wished  to  pay  it : — Held,  that  there  was  no  suffi- 
cient taking  to  support  an  action  of  trespass.  Bart- 
ley  V.  Mojtham  or  Manion,  1 2  Law  J.  Rep.  (kj.} 
Q.B.  41 ;  5  Q.B.  247 ;  Car.  &  M.  504L 

Where  goods  of  a  party  are  seized  under  a  pn- 
cess  which  has  issued  in  a  suit  in  which  such  part; 
is  defendant,  hut  the  seizure  takes  place  widunt 
the  knowledge  or  authority,  or  in  the  name  of  ttte 
plaintiff  in  such  suit,  the  circumstances  that  the 
goods  afterwards  came  to  his  hands,  and  that  he, 
knowing  the  circumstances  of  the  seizure,  refuses 
to  give  them  up,  do  not  make  him  a  trespasser. 

A  mere  ratification  of  a  previous  trespass  does 
not  make  the  party  ratifying  a  trespasser.  WUte^ 
V.  Tummon,  12  Law  J.  Rq}.(ir.s.)  C.P.  306 ;  6  M.ft 
G.  286. 

Where  goods  liable  to  the  payment  of  duty  have 
been  landed  and  warehoused,  and  examined  by  eus- 
tom-house  officers  in  the  regular  execution  of  thdr 
duty,  no  action  of  trespass  can  be  maintained  agasut 
such  officers,  for  the  detention  of  the  goods,  under 
a  belief  that  they  are  liable  to  forfeiture,  though  it 
ultimately  appears  they  were  not  so  liaMe.  /aeo^ 
sohn  V.  Blake,  18  Law  J.  Rep.  (k.s.)  C.P.  89;  6  H. 
&  G.  919. 

An  order  of  magistrates,  under  the  H^way 
Act,  5  &6  Will.  4.  c.  50.  s.  65,  directing  a  party 
to  cause  certain  hedges  and  trees,  whereby  the  sua 
and  wind  were  excluded  ttom  a  highway,  aod 
whereby  also  obstructions  were  caused,  to  be  est, 
pruned  and  plashed,  and  the  said  trees  to  he  pruned 
and  lopped,  and  the  said  obstruction  complained o<^ 
to  the  injury  or  damage  of  the  said  highway,  to  W 
removed,  is  bad,  as  to  the  part  which  provides  fat 
the  cutting,  pruning,  or  plashing  of  die  hedgeS)aBd 
the  pruning  and  lopping  of  the  trees;  hut  good  ai 
to  the  removal  of  ttie  obstruction ;  and  as  to  the 
last  part,  is  a  protection  to  the  surveyor,  in-an  aetioB 
of  trespass  for  cutting  the  fences  and  trees,  so  £u 
as  they  formed  an  obstruction. 

The  order  also  described  the  trees  and  hedges  as 
'*  the  trees  and  hedges  on  the  right-hand  side  of  tbe 
said  carriage-way." 

Held,  that  it  suffioiently  shewed  the  trees  and 
hedges  to  be  on  land  *'  next  adjoining*'  the  high- 
way. Jenney  v.  Crook  or  Brook,  18  Law  J.  Rep.(s.s.) 
Q.B.  876 ;  6  aB.  323. 
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A  custom  for  an  off-going  teoiuit  to  enter  upon 
tbe  land,  to  cut  and  carry  away  the  growing  cxopa 
afler  the  determination  of  his  tenancy,  and  to  repair 
th«  fences  until  the  crops  are  cut  and  carried,  gives 
bim  possession  of  the  lands  for  that  purpose,  and 
Dot  a  mere  easement;  and»  therefore,  a  subsequent 
tenant  coming  in  under  the  landlord  cannot  main- 
tain an  action  of  trespass  against  him,  for  entering 
upon  the  land  for  the  purpose  of  cutting  and  car- 
rying away  the  crops.  Gr^ht  v.  Puleston,  14  Law 
f.  Rep,  (n.8.)  Exch.  33 ;  13  M.  &  W.  358. 

A  licence  under  seal^  if  a  mere  licence,  is  as 
revocable  ss  a  licence  by  parol ;  and  a  licence  by 
paroly  coupled  with  a  grant  of  a  nature  capable  of 
being  made  by  parol,  is  as  irrevocable  as  a  licence 
by  deed.  But  a  licence  by  parol,  coupled  with  a 
^rol  grant  or  pretended  grant  of  something  which 
C»i  only  he  panted  by  deed,  is  a  mere  licence ;  it 
is  not  an  incident  to  a  valid  grant,  and  is  therefore 
rerocable. 

In  the  year  1843,  Lord  Eglington  being  steward 
of  the  Boncaster  races,  tickets  were  sold  in  Don- 
caster,  at  one  guinea  each,  which  were  understood 
to  entitle  the  holders  to  admission  into  the  Grand 
Stand  and  its  inclosure,  and  to  remain  there  during 
the  races.  They  were  issued  with  Lord  Eglingtotrs 
privity,  but  they  were  not  sealed  nor  signed  by 
irim : — Held,  that  it  was  lawful  for  Lord  Egliugtou, 
without  returning  the  guinea  or  assigning  any  rea- 
son for  what  he  did,  to  order  any  holder  of  a  ticket 
to  quit  the  stand  and  inclosure,  and  after  reasonable 
time  to  force  him  to  leave,  though  such  holder  had 
not  misconducted  himself,  and  but  for  the  order  to 
quit  would  have  been  justified  by  the  purchase  of 
the  ticket  in  remaining  there.  Hood  v.  Ledhitter^ 
14  Law  J.  Rep.  (i^.s.)  Exch.  161  ;  13  M.  &  W.  838. 

The  defendant  justified  a  trespass  under  a  writ  of 
Ji.  fa.,  ajid  the  plaintiff  replied  that  the  said  writ  was 
irregularly  sued  and  prosecuted  out  of  the  Court  of 
Common  Pleas,  and  that  by  a  Judge's  order,  which 
waa  afterwards  made  a  rule  of  court,  "  it  was 
ordered,  that  the  said  writ  of  ^.  /a.,  issued  in  the 
said  suit,  and  the  proceedings  thereon  should  be 
set  aside,'*  prout  patet,  &c.  Upon  special  demurrer, 
— ^Held,  that  tlie  replication  was  sufficient,  and  that 
the  Court  would  not  assume  the  writ  was  set  aside 
for  any  other  cause  than  the  irregularity,  and  that 
it  was  unnecessary  specially  to  aver  that  it  was  set 
9,j>ide  for  that  cause.  Rankin  v.  De  Medina,  14  Law 
J.  Rep.  (N.S.)  C.P.  89. 

A  declaration  in  trespass  contained  two  counts, 
one  for  a  tre&pass  in  a  close,  and  the  other  for  a 
trespass  "  in  other  parts*'  of  the  close.  The  plea 
Justified  both  trespasses  under  one  right  of  way  over 
the  close,  and  the  replication  took  issue  upon  this. 
There  was  also  a  new  assignment,  and  a  payment 
into  court  upon  it: — Held,  that  the  plea  was  an  answer 
to  the  trespasses  in  both  counts.  Wood  v.  Wedg- 
wood, 14  Law  J.  Rep.  (2f.s.)  C.P.  132. 

Trespass  will  lie  against  a  corporation  aggregate 
for  an  act  done  by  their  agent  within  the  scope  of 
his  authority,  and  in  such  an  action  it  is  not  ne- 
cessary to  shew  the  appointment  or  authority  of  the 
agent  under  the  seal  of  the  corporation.  Mound  v. 
Monmouthahire  Canal  Company,  Car.  &  M.  60(^ 

(B)  PtFADINOS. 

A  private  person  is  not  justified  iu  arresting«  or 


giving  in  charge  of  a  policeman,  without  a  warrant, 
a  party  who  has  been  engaged  in  an  affray,  unless 

the  afiOray  is  still  continuing,  or  there  is  reasonable 
ground  for  apprehendbg  that  he  Intends  to  renew  It. 

.  A  plea  of  justification  to  an  action  of  trespass  Xoi; 
assault  and  false  imprisonment, — after  stating  thai 
defendants  were  in  lawful  possession  of  a  yar^  and 
were  there  erecting  a  wall  by  their  servants ;  that 
plaintiff  entered  the  yard  and  upon  the  wall,  and 
made  a  great  noise,  disturbance,  and  affray,  ill- 
treated  defendaotst  threw  down  thiir  servants  so 
employed,  and  obstjructed  the  erection  of  the  wall, 
in  breach  of  the  peace ;  then  averring  a  requisition 
by  defendants  to  plaintiff  to  depart,  and  his  refusal 
and  continuance ;  whereupon  defendants  and  thear 
servants  gently  removed  him,  and  he  violently 
resisted,  and  assaulted  one  of  the  defendants  in  so 
doing, — proceeded  thu9  i  that  plaintiff  then  and 
immediately  afterwards,  and  just  before  the  said 
time  when,  &c.,  with  force,  &&,  again  broli«  and 
entered  the  yard  and  got  upon  the  wall,  and  again 
made  a  great  noise,  disturbance  and  affray  therein, 
and  threatened  to  assault,  insulted,  and  ill-treated, 
and  shewed  fight  to  defendants,  and  then  again  for- 
cibly obstructed  the  further  erection  of  the  said 
wall,  and  threw  down  part  thereof,  &o,,  in  breach  of 
the  peace ;  whereupon  defendants^  having  view  of 
the  offences  and  misconduct  of  plaintiff  last  afore- 
said, in  order  to  prevent  such  breach  of  the  peace, 
&c.,  then  and  there  gave  charge  of  the  plaintiff  to  a 
police  constable,  who  then  ^aw  the  misconduct  of 
plaintiff  to  take  him  before  a  Justice ;  and  the 
policeman  took  him  before  a  Justice: — Held,  that 
these  were  sufficiently  positive  averments  of  a  con- 
tinuing breach  of  the  peace  from  the  commence- 
ment, .until  the  plaintiff  wa*«  giveu  in  charge,  or 
amounted  to  a  necessary  implication  of  a  well- 
founded  apprehension  that  it  would  be  renewed. 
Pric€  v.  Seeley^lO  C.  &  F.  28. 

To  trespass  for  taking  a  dog,  the  defendant 
pleaded  that  he  distrained  it  damage  feasant  Re- 
plication, that  it  was  "  in  the  actual  possession  of 
the  plaintiff,  and  then  under  his  personal  care,  and 
then  being  actually  used  by  him"  : — Held,  insuffi- 
cient in  the  case  of  a  dog,  because  these  facts  do 
not  necessarily  shew  a  tendency  to  a  breach  of  the 

Jeace.  Bunch  v.  Kennett  or  KenningUm,  10  Law 
.  Rep.  (N.8.)  aB.  203 ;  1  Q.B.  679. 
In  an  action  of  trespass,  the  close  in  which  the 
tresspasses  were  committed  was  described  as  part  of 
the  seabeach,  lying  between  high  water  and  low 
water-mark,  and  abutting  landwards  on  **  certain 
lands,  buildings,  and  a  lane,"  therein  described. 
At  the  trial,  the  Judge  directed  tbe  jury,  that  the 
space  between  "high  and  low  water-mark**  must  be 
taken  to  mean  medium  high  and  low  water-mark, 
i.  e.  half  way  between  the  spring  tide  and  neap  tide 
high  and  low  water-marks  respectively.  Under 
this  direction,  it  appeared  that  there  was  a  space  of 
rock  and  shingle,  covered  by  the  tides  only  when  at 
the  highest,  which  intervened  between  the  close  as 
described,  and  the  closes,  buildings,  and  lane,  oil 
which  it  was  described  as  abutting : — Held,  that 
the  evidence  did  not  establish  the  abuttals. 

Semhle,  also,  that  if  one  out  of  the  several  abuttals 
had  been  accurately  dehcribed  (if  a  portion  of  land, 
described  "as  in  the  occupation  of  A,"  had  been 
shewn  to  extend  down  to  medium  high  water-mark), 
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it  wonld  have  been  insnfficienU  Webber  v.  Richards, 
10  Law  J.  Rep.  (N.a.)  aB.  203;  1  G.  &  D.  114. 

The  plea  of  Uberum  tenewuntmm  admits  that  the 
plaintiff  ia  in  possession,  and  that  the  defendant 
M  primd  facie  a  wrong-doer;  but  sets  up  a  title  in 
himself,  which  shall  destroy  the  presumption  arising 
from  the  plaintiff's  possession. 

Therefore,  where  the  defendant  proved  only  acts 
of  ownership  for  seventeen  years,  and  did  not  con- 
nect them  wiUi  any  prior  title: — Held,  that  he  had 
failed  to  establish  bis  plea,  inasmuch  as  he  had 
proved  only  a  priority  of  possession,  and  that  for  a 
period  insufficient  to  confer  any  title,  except  as 
against  a  mere  wrong-doer.  Brest  v.  Lever ^  10  Law 
J.  Rep.  (N.8.)  Exch.  337  ;  7  M.  &  W.  593. 

To  an  action  for  trespass  in  close  A,  the  defendant 
pleaded  that  the  said  close  in  which,  &c.,  was  his 
soil  and  freehold: — Held,  that  he  was  not  hound 
under  this  plea  to  prove  tliat  the  whole  of  close  A 
was  his  property,  but  that  he  was  entitled  to  suc- 
ceed on  proving  property  in  that  part  of  it  where  the 
trespass  was  committed.  Smith  v.  Royslom,  10  Law 
J.  Rep.  (N.S.)  £xch.  437  ;  8  M.  &  W.  381 ;  1  Dowl. 
P.C.(H.s.)124. 

To  an  action  of  trespass,  the  defendant  pleaded  a 
justification,  setting  up  title  in  one  A  B.  Replication, 
that  the  defendant,  as  agent,  having  lawful  authority 
from  A  B,  demised  to  the  plaintiff  Rejoinder,  that 
A  B  did  not  demise  to  the  plaintiff  nuNio  etformd : — 
Held  good,  on  demurrer.  Wilkint  v.  Bautcher,  i  1 
Law  J.  Rep.  (n.8.)C.P.  104;  3  M.  &  G.  807. 

In  trespass  quare  clausum  fregit,  a  description  of 
the  close  In  question  by  two  abuttals  is  a  sufficient 
compliance  with  the  rule  of  HiL  term,  4  Will.  4.  pi.  1. 
Hvrth  V.  Ingamels,  11  Law  J.  Rep.  (n.8.)  Exch.  15 ; 
9  M.  &  W.  249 ;  1  Dowl.  P.C.  (n.s.)  151. 

An  owner  in  fee  of  one  part,  and  tenant  pur  autre 
vie  of  other  parts  of  a  common  consisting  of  woods, 
underwoods  and  pastures,  may  appoint  woodwards 
for  the  preservation  of  the  woods  and  underwoods, 
and  beast -keepers  for  the  safe  custody  of  his  own 
cattle  and  those  of  the  other  commoners,  and  may 
erect  habitations  for  them  on  the  common,  under 
13  Edw.  1.  c.  46.  (Westminster  2nd.) 

A  plea  justifying  a  trespass  on  the  ground  of 
such  appointment,  need  not  state  the  names  of  the 
commoners. 

To  an  action  of  trespass  for  erecting  cottages  io 
a  certain  place  or  common,  called  Richard's  Castle 
Woods,  and  disturbing  the  plaintiff's  right  of  com- 
mon, the  defendant  pleaded,  that  the  place  where 
the  defendant  built  the  cottages,  as  in  the  declara- 
tion mentioned,  was  parcel  of  a  waste  within  the 
manor  of  Richard's  Castle,  of  which  said  waste  £  S 
was  seised  in  fee:  that  the  defendant,  as  tenant  of 
E  S,  erected  the  cottages  from  the  residue  of  the 
said  waste,  and  approved  the  same,  leaving  suffi- 
cient common  of  pasture  for  the  plaintiff  and  the 
other  commoners,  with  sufficient  ingress  and  egress 
to  and  from  the  same : — Held,  first,  that  it  suffici- 
ently  appeared  on  these  pleadings,  that  enough  com- 
mon of  pasturage  was  left  for  the  plaintiff  in  &e  place 
where  he  had  the  right  of  common ;  secondly, 
that  the  time  at  which  such  common  of  pasturage 
was  left  was  sufficiently  alleged.  Patrick  v.  Stubbs, 
1 1  Law  J.  Rep.  (n.s.)  Exch.  281 ;  9  M.  &  W.  830. 

Trespass  for  breaking  the  plaintiffs  close.  Plea, 
that  W  was  seised  in  fee  of  the  close,  and  demised 


it  to  J  H  and  G  for  ninety  yean ;  that  they  eotered 
and  were  possessed ;  that  6  died  in  1812,  where- 
upon J  H,  the  survivor,  became  sole  poBSMsor  for 
the  remainder  of  the  term,  and  being  so  poBWMri, 
in  1812  bequeathed  the  same  to  W.  Hedger;  that 
J  H  died  in  1820  so  possessed,  whereby  W.  HedgEr 
became  possessed ;  that  the  plaintifij  under  eokw, 
&C.,  entered,  and  that  the  d^mdant  altered  u 
tenant  under  W  Hedger.      Replication,  that  the 
defendant's  entry  was  after  the  passing  of  3  ft  4 
Will.  4.  c.  27,  and  that  the  right  of  entry  did  not 
first  accrue  to  W.  Hedger,  or  the  defendant,  fte,  at 
any  time  within  twenty  years  before  tlie  entry. 
Rejoinder,  that  the  close  was  not,  at  the  paaiBg  of 
the  act,  possessed  by  the  plaintiff,  or  any  other  per- 
son, adversely  to  W.  Hedger.    Sanejoinder,  thit  it 
was  at  the  time  possessed  adversdy,  to  wit,  by  y 
W  S.     The  dates  were  laid  under  a  videHeet.    Ik 
issue  having  been  found  for  the  pbdntii^  and  s 
motion  made  in  arrest  of  judgment, — ^HeU  {m 
error),  first,  that  the  dates  being  under  a  fidclicrt, 
and  not  material,  the  replication  was  not  contiadic- 
tory  on  the  ground  of  its  admitting  W.  Hedger's 
right  of  entry  to  have  accrued  since  1820,  and  day- 
ing  it  to  have  accrued  within  twentyjreais.  Seooodly, 
that  as  the  right  of  entry  was  admitted  by  die  re- 
joinder not  to  have  accrued  within  twenty  yetr% 
and  the  fact  of  adverse  possession  at  the  passing  •( 
3  &  4  WIU.  4.  e.  27.  had  been  found  againat  the 
defendant,  he  was  not  entitled  to  the  five  additioBs] 
years  given  by  secticm  15,  and  was  a  meie  wfong- 
doer,  and  that  the  plaintiff  was  therefore  not  booad 
to  plead  title  specially  in  himself  as  against  a  wioof- 
doer.    Newlmda  v.  Holmee,  11  Law  J.  R^  (sx) 
Exch.  456;  4a.B.  858. 

To  trespass  for  breaking  and  entering  a  ebie  rf 
the  plaintiff,  the  defendant  pleaded  thaA  tise  doie 
was  not  the  property  of  the  plaintiff: — Held,  that 
the  possession  of  the  close  only  was  put  in  iisae 
upon  this  plea,  and  not  the  question  of  title  to  the 
close.  Whittimgten  v.  BoimU,  12  Law  J.  Rep^  (u.) 
Q.B.  31& 

TreqMSS  for  assault  and  false  inpriaoaneat 
Plea  of  justification  under  a  writ  of  eapioB,  mvei 
upon  a  judgment  then  in  force:  Repticatios,  that 
the  writ  of  aquas,  after  the  issnmg  thereof  tad 
before  the  commencement  of  the  suit  (to  wit,  oa  a 
day  after  the  alleged  taking),  was  ordered  to  he  set 
aaide,  and  was  set  aside  by  order  of  a  Jodge^— 
Held,  on  special  demurrer,  that  the  replication  wis 
bad,  for  not  stating  the  grounds  upon  which  the 
writ  was  set  asida  Prentice  v.  Horrispa,  12  Lav  J. 
Rep.  (na)  03.  315  i  4  aB.  852. 

Trespass  for  breaking  the  plaiotifiT's  close,  which 
was  set  out  by  abuttah,  and  pulling  down  oertaia 
posts  and  bars  then  being  in  the  said  dose.  Pkif 
that  there  was  a  public  footway  over  the  said  dosci 
and  that  the  defendants,  because  the  posts  and  fam 
obstructed  the  footway,  puUed.  them  dofwn.  The 
replication  traversed  the  public  footway >— Held, 
that  on  these  pleadings  the  defendanta  were  entitM 
to  succeed,  on  proving  a  right  of  way  over  any  psrt 
of  the  close,  and  were  not  bound  to  prove  a  zi^t  of 
way  over  the  spot  where  the  posts  and  rails  stood. 
m^  V.  Sparkety  12  Law  J.  Rep.  (H.S.)  £zeh.41 ; 
10M.&W.  485. 

A  plea  of  the  bankruptcy  of  the  pfauatiif  ts  an 
action  of  trespass  quare  demsttmf regit,  is  hid* 
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Qtuere — Whether  it  would  be  good,  if  it  shewed 
that  the  hctu  m  ^nopasfied  to  the  assignees.  Spenct 
▼.  Rogers,  12  Law  J.  Rep.  (n.8.)  £xch.252;  11  M. 
&  W.  191. 

To  an  action  of  trespass  for  seizing  the  goods  of 
the  plaintiff  the  defendant  pleaded  that  one  C  re- 
oofvered  a  judgment  against  F,  and  sued  out  a  writ 
of  JL  fa.  directed  to  the  sheriff  of  Cheshire ;  by 
virtue  of  which  writ  the  defendant,  as  such  sheriff, 
seized  tht  taid  goods  tt$ui  chatUU  tf  the  said  F,  tohkk 
an  the  said  several  alleged  trespiuses,  &c.: — Held, 
on  demurrer,  that  the  plea  was  bad. 

The  plea  of  not  possessed  in  an  action  of  trespass 
Ibr  taking  tlie  plaintiff's  goods,  puts  in  issue  the 
plaintiff's  title  to,  as  well  as  the  possession  of  the 
goods.  Harrison  y.  Dixon,  13  Law  J.  Rep.  (n.b.) 
Exch.  247 ;  12  M.  &  W.  142. 

The  presumption  that  waste  land  adjoining  a  road 
belongs  to  the  owners  of  the  adjoining  indosed  land, 
applies  only  to  cases  between  the  freeholder  or  copy* 
holder,  or  those  claiming  under  them,  and  the  lord 
or  those  claiming  under  him,  but  does  not  apply  to 
cases  between  freeholder  and  freeholder,  where 
both  claim  under  the  same  title. 

One  defendant  in  an  action  of  trespass  cannot  be 
acquitted  during  the  progress  of  a  cause  so  as  to  be 
made  a  witness  for  the  other  defendants,  as  it  would 
be  most  inconsistent  that  a  jury  should  pronounce 
a  Terdict  of  acquittal  of  a  party  whom  subeequent 
evidence  might  shew  to  be  guilty.  White  v.  Hill, 
14r  Law  J.Rep.  (n.s.)  Q.B.  79. 

A  declaration  contained  counts  for  breaking  into 
a  dwelling-house,  and  expelliag  the  plainti^  and 
for  an  assault  Plea,  libsrum  tenementum ;  replica- 
tion and  demurrer: — Held,  that  the  plea  was  bad  as 
shewing  no  defence  to  the  assault  Roberts  v.  Toy- 
ler,  14  Law  J.  Rep.  (k.8.)  C.P.  87. 

A  declaration  in  trespass  stated  that  the  defen* 
dants,  witli  force  and  arms,  broke  and  entered  a 
certain  messuage, cottage,  or  dwelling-house,  situate 
ID  Nova  Scotia  Oardens,  in  the  parish  of  St  Martin, 
Bethnal  Green,  in  the  county  of  Middlesex,  and 
then  expelled  the  plaintiff  from  the  possession  and 
occupation  of  the  same.  Plea,  that  the  messuage, 
Sic  was  the  soil  and  freehold  of  the  defendants, 
wherefore  they  committed  the  said  trespasses  in  the 
said  messuage,  &c.,  as  they  lawfully  might,  for  the 
cause  aforesaid :  — Held,  first,  that  Uherum  tenemen- 
tum was  a  good  plea  to  this  declaration,  although 
the  close  was  particularly  described  in  the  declara- 
tion. Secondly,  that  the  averment  of  vi  et  armis 
did  not  amount  to  an  allegation  of  a  breach  of  the 
peace ;  and,  thirdly,  that  at  all  events  the  plea  was 
not  bad,  on  general  demurrer,  in  omitting  to  state 
that  the  defendants  entered,  using  no  unnecessary 
force,  &C.  Iltsrvey  v.  Brydges,  14  Law  J.  Rep.  (n.s.) 
Exch.  272;  14  M.  &  W.  4«7. 

The  day  on  which  it  was  alleged  the  plaintiff 
waa  ejected  by  the  defendant,  and  that  when  pos- 
session was  recovered  by  the  former,  are  not  mate- 
rial in  a  declaration  in  trespass  for  mesne  profits, 
although  they  are  not  stated  under  a  videlicet,  fve 
T.  Seott,  9  Dowl.  P.C.  998. 

To  trespass  for  breaking  and  entering  the  plain- 
•tiff's  house,  the  defendant  pleaded)  that  before  the 
said  time  when,  &c.,  H  was  seised  of  and  in  the 
bouse  in  his  demesne  as  of  fee,  and  being  so  seised 
before   the  said  time   when,  &c.   demised  to  the 


ehnrchwardens  and  overseers  of  the  poor  of  the 
parish  of  A ;  that  they  permitted  S,  a  pauper,  to 
occupy,  who  refused  to  deliver  up  possession ;  and 
the  plea  concluded  by  giving  colour  to  the  plaintiff, 
by  averring  a  charter  of  demise  made  to  him  by  S, 
after  the  said  refusal : — Held,  on  special  demurrer, 
first,  that  there  was  a  sufficient  allegation  of  a 
seisin  in  fee,  at  the  time  of  the  demise  ;  secondly, 
that  it  was  not  necessary  to  state  the  demise  to  be 
by  deed,  or  to  mention  the  names  of  the  church- 
wardens and  overseers;  thirdly,  that  colour  was 
sufficiently  alleged.  Smith  v.  Adkins,  1  Dowl.  P.C. 
(n.8.)  129. 

A  description  of  a  close  by  two  abuttals  only,  is 
a  sufficient  compliance  with  the  rules  of  H.  T. 
4  Will.  4.  North  v.  IngameUs,  1  Dowl.  P.C.  (n.s.) 
151. 

Where  a  defendant  is  entitled  to  plead  not  guilty 
"  by  Stat"  he  may  under  that  plea  go  into  a  defence 
that  could  be  specially  pleaded,  whether  such  de- 
fence be  founded  entirely  on  the  statute  or  partly 
on  the  statute  and  partly  not,  or  be  a  defence 
wholly  independent  of  the  statute.  Maund  v.  the 
Monmouthshire  Canal  Company,  Car.  &  M.  606. 

(C)  Evidsncb. 

No  matter  which  goes  to  excuse  the  act  of  the 
defendant,  can  be  given  in  evidence  in  bar  of  the 
action,  under  not  guilty,  to  a  declaration  in  trespass 
against  the  person.  HaU  v.  Feamley,  12  Law  J. 
Rep.  (n.s.)  a.B.  22 ;  3  G.  &  D.  919. 

In  an  action  of  trespass  against  five  for  breaking 
into  the  plaintiff's  house,  in  which  the  defendants 
have  paid  money  into  court,  the  plaintiff  cannot  go 
into  proof  (as  evidence  of  malice),  that,  nine  months 
after  the  trespass,  one  of  the  defendants  indicted 
him  for  perjury. 

Evidence  of  the  conduct  of  the  parties  before  the 
trespass,  if  it  had  reference  to  it,  might  be  receiv- 
able ;  but  not  evidence  of  the  act  of  one  defendant 
done  by  him  long  after  the  trespass.  Newton  v. 
Ho^ord,  1  Car.  8r  K.  637. 

(D)  Damaosa. 

Where  a  party's  land  has  been  cut  into,  and  the 
■oil  removea,  the  damages  are  to  be  measured  by 
what  the  land  is  worth  to  the  party  injured,  and  not 
by  the  expense  of  restoring  it  to  its  original  state. 
Jones  V.  Oooday,  10  Law  J.  Rep.  (n.b.)  Exch.  275 ; 
8  M.  &  W.  146. 

In  trespass  for  entering  the  plaiutifTs  coal  mine 
and  taking  his  coal,  proof  of  his  having  worked  the 
mine  within  eighty  yards  of  the  place  of  the  tres- 
pass, coupled  with  admissions  of  (he  defendant 
naving  got  the  coal,  and  of  his  being  willing  to  pay 
for  it,  is  evidence  for  the  jury  of  the  plaintiff's 
being  possessed  of  the  mine  in  question. 

The  measure  of  damages  in  such  a  case  is  the 
value  of  the  coals  at  the  time  they  are  got,  without 
deducting  the  expense  of  getting  them : — Held, 
therefore,  that  the  defendant  could  not  deduct  the 
sum  of  2s,  6d.  payable  by  the  plaintiff  to  the  owner 
of  the  mines  upon  each  quarter  of  coals  raised. 
mid  V.  Holt,  11  Law  J.  Rep.  (n.s.)  Exch.  285  ;  9 
M.  &  W.  672. 

A  party  having  purchased  and  secretly  absconded 
with  goods,  for  which  he  had  not  paid  according  to 
his  contract,  the  seller  followed  him,  and  retook  the 
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goods  without  hit  connent : — Held,  that  snch  retak- 
ing would  be  no  answer  to  an  action  by  the  seller 
for  the  price,  and  that  therefore,  in  an  action  of 
trespass  by  the  buyer  against  the  seller  for  taking 
the  goods,  the  plaintiff  was  entitled  to  recover  their 
full  value  ;  and  that  the  jury,  in  estimating  the 
damages  in  such  action,  could  not  take  into  con- 
sideration the  debt  due  to  the  defendant,  oor  treat 
it  as  diminished,  pro  tanto,  by  the  value  of  the 
goods  retaken.  (Sillard  v.  Brittan,  11  Law  J.  Rep. 
(n.s.)  Exch,  133;  8  M.  &  W.  575;  1  Dowl.P.C. 
(R.a.)  424. 

Trespass  for  breaking  and  entering  the  plaintiff's 
dwelling-house,  and  taking  certain  goods  therein, 
not  alleging  them  to  be  the  goods  of  the  plaintiffl 
Plea,  not  guilty  (by  statute).  The  plaintiff  having 
obtained  a  verdict,  with  nominal  damages,  for  the 
trespass  to  the  house,  the  Court  refused  to  increase 
the  damages,  by  adding  the  value  of  the  goods; 
the  taking  the  goods  not  being  matter  of  aggrava- 
tion of  the  trespass  to  the  house.  Pritchard  v.  Long, 
11  Law  J.  Rep.  (n.s.)  Exch.  306;  9  M.  &  W.666. 

Where  a  landlord  distrained  for  rent  due,  and 
amongjit  other  things  seized  some  looms  in  work, 
there  being  enoxigh  without  them  to  satisfy  the 
rent,  and  the  tenant  paid  the  rent  and  the  costs  of 
the  distress: — Held,  in  trespass  for  seizing  the 
goods,  that  the  plaintiff  was  entitled  to  recover  only 
nominal  damages.  Harvey  v.  Pooockt  12  Law  J. 
Rep.  (N.a.)  Exch.  434;  11  M.  &  W.  740. 

In  trespass  for  cutting  into  and  carrying  away 
the  plaintiff's  land,  the  measure  of  the  damage  is 
the  value  to  the  plaintiff  of  the  land  so  taken,  not 
the  expense  which  would  be  incurred  in  restoring 
it  to  its  original  condition.  Jones  v.  Gooday,  I  Bowl. 

P.C.  (N.8.^  50. 

The  plaintiff  having  purchased  goods  of  the  de- 
fendant, secretly  absconded  with  the  goods  before 
he  paid  for  them  ;  the  defendant  followed  him,  and 
forcibly  retook  the  goods : — Held,  that  in  trespass 
for  taking  them,  the  meauure  of  damage  was  the 
value  of  the  goods,  and  that  the  jury  could  not  con- 
aider  the  debt  due  from  the  plaintiff  to  the  defen- 
dant, or  treat  it  as  reduced  by  the  retaking.  Gillard 
V.  Briltan,  1  Dowl  P.C.  (n.s.)  424. 

In  trespass  for  entering  the  plaintiff's  mine,  and 
taking  coal,  the  measure  of  damage  is  the  value  of 
the  coal,  without  deducting  either  the  expense  of 
getting  it,  or  quarterage  paid  to  the  owner  of  the 
mine.     WiU  v.  Holt,  1  Dowl.  P.C.  (n.s.)  876. 

In  trespass  for  entering  the  plaintiff's  dwellings 
house,  and  taking  goods,  the  declaration  omitted  to 
state  that  the  goods  belonged  to  the  plaintiff: — 
Held,  that  no  damages  could  be  recovered  in  respect 
of  them. 

Semble — That  if  entire  damages  had  been  as- 
sessed on  the  whole  declaration,  the  judgment  might 
have  been  arrested.  Pritchard  v.  Long,  1  Dowl. 
(N.«.)  P.C.  883. 

Trespass  was  brought  against  the  defendants  for 
an  assault  committed  in  Bristol.  Two  of  them 
were  constables  of  Oxford,  and  had  come  down  and 
taken  the  plaintiff  at  Bristol  (thus  committing  the 
assault)  on  suspicion  of  his  having  stolen  a  horse  be- 
longing to  the  other  defendant  in  Oxfordshire.  The 
declaration  set  out  all  the  trespasses  to  have  been 
done  without  reasonable  or  probable  cause.  The  two 
constables  pleaded  not  guilty  only: — Held,  that 


they  might  give  the  special  matter  in  evidence  in 
mitigation  of  damages  to  shew  that  there  was  rea- 
sonable  and  probable  cauae;  hut  semhU^  having 
acted  out  of  their  jurisdiction,  they  were  not  entitled 
as  constables  under  21  Jac.  1.  c.  12.  s.  5.  to  give  the 
special  matter  in  evidence  under  the  general  issue 
as  a  defence  of  the  trespass.  Rowc^ffie  v.  Htara^, 
Car.  &  M.  513. 

(E)  Patment  op  Monet  into  CotTrr  in. 

In  trespass  the  first  count  of  the  dedazatioa 
charged  a  oresking  and  entering  of  the  plaintiff's 
house,  and  assaulting  his  son.  The  second  count 
charged  an  assault  and  battery  upon  the  son:^ 
Held,  (affirming  the  judgment  of  the  Court  below), 
that  the  defendant  might  pay  money  into  coart 
under  3  &  4  Will.  4.  c.  42.  s.  21,  this  not  being  aa 
assault  and  battery  upon  the  plaintiff,  and  thsft 
actions  founded  on  a  loss  of  aemce  by  the  plaioti^ 
other  than  for  debauching  his  daughter  or  scrvanti 
were  not  within  the  exception  in  that  section.  Sene- 
ten  V.  Hoiford,  14  Law  J.  Rep.  (n.8.)  ^.B.  194. 


TRIAL. 
[See  Practice,  Trial.] 


TRIAL  AT  BAR. 

The  Court  of  Queen's  Bench  in  Dublin,  in 
Hilary  term,  made  an  order  for  a  trial  at  bar  in 
that  term ;  aud  another  order,  declaring  that  is 
case  the  trial  should  not  terminate  before  the  end 
of  the  term,  the  next  and  every  succeeding  day 
until  the  first  day  of  the  following  term,  or  so  many 
days  as  should  be  necessary  should  be  appoiatdl 
for  the  continuation  of  such  trial,  and  that  every 
day  so  appointed  should  be  deemed  a  part  of  Hilaiy 
term: — Held,  that  this  order  was  properly  ma«ie 
under  the  authority  of  the  1  &  2  WilL  4.  c  31.  «.3. 
and  had  the  effect  of  duly  continuing  the  trial  during 
the  days  appointed. 

After  that  order,  which  waa  entered  ob  the  record, 
a  contiouanee  was  also  entered  from  the  day  in 
vacation  on  which  the  verdict  wfs  found,  until  the 
following  term : — Held,  that  there  was  no  discon- 
tinuance.    O'Connell  v.  Regina,  11  C.  &  F.  156. 


TROVER. 

(A)  Where  maintainable. 

(B)  Conversion. 

(C)  Flbadkno  AND  Evidence. 

(D)  Damages. 


(A)  Where  maintainable. 

Trover  for  oats,  sold  upon  the  following  contract: 
— **  April  28rd,  1838,  sold  to  Mr.  Martindale,  six 
oat  stacks  for  85^  Smith  gives  Martindale  liberty 
to  let  the  stacks  stand,  if  he  thinks  fit,  until  the 
middle  of  August  next,  and  Martindale  to  pay 
Smith  for  the  stacks  in  twelve  weeks  from  the  dat9 
hereof"  The  day  of  payment  was  the  16th  of 
July,  and  it  appeared,  that  a  few  days  previous  to 
the  16th,  Smith  told  Martindale,  that  if  he  did  not 
pay  the  price  by  twelve  o'clock  on  the  16th,  be 
should  not  have  the  stacks.    The  price  w««  not  paid 
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on  tlie  T6th,  but  was  tendered  on  the  18th,  when 
Smith  refused  to  receive  it,  or  deliver  the  stacks: — 
Held,  that  Martindale  had  a  sufficient  right  of  pro- 
perty and  of  possestdon  in  the  stacks,  to  maintain 
trover,  as  the  default  of  payment  did  not  rescind 
the  contract.  Martindale  v.  Smithy  10  Law  J.  Rep. 
(r.8.)aB.  15d;  1  as.  389. 

M,  by  written  agreement,  purchased  certain  fruit 
ftom  K,  to  be  paid  for  by  various  instalments,  and 
the  balance  before  he  took  the  Ribstone  apples  off 
K*8  premises.  M  gathered  the  fruit,  removed  some, 
and  by  permission  of  K,  placed  the  Ribstone  apples 
in  a  kiln  belonging  to  K,  of  which  M  had  the  key. 
The  kiln  was  in  an  outhouse,  the  door  of  which  was 
locked,  and  of  which  K  had  the  key.  M  paid  the 
instalments,  but  never  paid  or  tendered  the  balance. 
K,  after  notice  to  M  to  pay  the  balance  and  remove 
the  apples,  broke  open  the  kiln  door  and  sold  the 
apples :— Held,  that  M  could  not  maintain  trover 
against  K  for  them.  Milrate  v.  Kebble,  10  Law  J. 
Rep.  (N.g.)  C.P.  277;  3  M.  &  G.  100. 

Trover  will  not  lie  by  the  grantor  of  a  lease  which 
has  expired,  either  against  the  original  lessee  or  one 
who  claims  under  him,  to  recover  the  possession  of 
the  lease. 

Semhle — also,  that  the  lessee^s  right  to  the  pos- 
session of  a  lease  not  oeaakig  with  the  term,  can  at 
DO  period  be  considered  as  having  determined,  and 
therefore  always  remains  in  him.  HtUl  v.  BaH^  10 
Law  J.  Rep.  (h.8.)  C.P.  285  j  3M.  &  0. 242. 

The  cargo  of  a  ship  is  primd  facie  the  property  of 
the  person  who  was  owner  of  the  ship  when  the 
eargo  was  put  on  board. 

H,  the  owner  of  a  ship,  mortgaged  it  to  M,  who 
did  not  take  possession.  H  afterwards  directed  the 
captain  to  receive  on  board  a  cargo,  and  convey  it 
to  L.  Before  the  ship  arrived  at  L,  H  became 
bankrupt  Upon  its  arrival,  M  took  possession  of 
the  ship  and  cargo : — Held,  that  these  facts  sniB- 
eiefltly  shewed  a  primd  facie  title  to  the  cargo  in 
ike  assignees  of  H,  to  entitle  them  to  maintain 
trover  for  it  Branker  v.  Molyneux^  10  Law  J.  Rep. 
(H.s.)  C.P.  310;  8  M.  &G.  84. 

The  position,  in  2  W,  Saunders,  47,  K,  that 
'*  whenever  trespass  for  taking  goods  will  lie,  that 
is,  where  they  are  taken  wrongfully,  trover  will  also 
lie,''  is  incorrect 

A  mere  wrongful  asportation  of  a  chattel  does 
not  amount  to  a  conversion  i  there  must  be  some 
exercise  of  ownership  over  it  inconsistent  with  the 
owner's  general  right  of  dominion ;  and  trover  is 
not  maintainable  unless  the  taking  or  detention  of 
the  chattel  is  with  intent  to  convert  it  to  the  taker's 
own  use,  or  that  of  some  third  party  ;  or  unless  the 
act  done  has  the  effect  either  of  destroying  or 
changing  the  quality  of  the  chattel.  Fouldt  or 
Fouldet  V.  fVilloughby,  10  Law  J.  Rep.  (n.s.)  £xch. 
S«4j  8  M.  &  W.  540;  1  Dowl.  P.C.  (n.s.)  86. 

C,  who  was  in  the  habit  of  consigning  to  the 
plaintiffs,  as  his  factors,  consigned  a  particular 
quantity  of  goods,  to  cover  a  bill  for  500^,  which  he 
had  drawn  on  the  plainti£&,  and  they  had  accepted. 
The  goods  were  put  on  board  a  vessel  of  the  de- 
fendants, and  a  receipt  was  signed  by  the  mate, 
"  Received  from  C  for  E  &  Co."  (the  plaintiffs) ; 
the  defendants,  however,  refused  to  sign  a  bill  of 
lading,  as  they  said  it  was  well  known  that  C  was 
in  difficulties.    When  the  goods  arrived  at  the  end 


of  the  voyage,  they  were  demanded  by  the  plaintiflk 
but  the  defendants  refused  to  deliver  them,  claiming 
a  general  lien  for  freight  against  C: — Held,  that 
as  the  plaintiffs  were  entitled  to  recover  in  trover 
against  the  defendants,  after  signing  the  receipt  in* 
question,  they  were  estopped  from  disputing  the 
plaintiff'  property  in  the  goods.  Evans  v.  Nichol, 
11  Law  J.  Rep.  (n.b.)  C.P.  6;  4  Sc  (n.s.)  43;  and 
5  Sc.  (n.s.)  614. 

The  plaintiff  agreed  to  buy  of  the  defendant  a 
stack  of  hay  for  862.,  to  be  paid  for  as  taken  away, 
and  to  be  removed  by  the  3 1st  of  May.  Part  of  the 
hay  was  removed  and  paid  for  by  the  plaintiff  before 
the  31  St  of  May,  and  in  August  the  remainder  was 
cut  up  and  used  by  the  defendant : — Held,  that  as 
the  defendant's  lien  on  the  bay  was  determined  by 
the  act  of  conversion,  the  plamtiff  was  entitled  to 
the  possession  of  the  hay,  and  might  maintain  an 
action  of  trover.  Oiirr  v.  Cuthbert,  12  Law  J.  Rep. 
(N.8.)Exch.309. 

A  deed  of  bargain  and  sale  cannot  pass  the  pro- 
perty in  goods  which  do  not  belong  to  the  grantor 
at  the  time  of  the  execution  of  Oie  deed,  unless 
there  be  some  new  act  done  by  the  grantor,  after  he 
acquires  the  property,  indicating  his  intention  that 
such  subsequently  acquired  property  should  no 
pass.  Lunn  v.  Thornton,  14  Law  J.  Rep.  (n.s.)  C.P. 
161. 

A  bailee  for  hire  of  goods,  who  sells  them  by 
private  sale  to  a  bond  fide  purchaser,  thereby  deter- 
mines the  bailment,  and  Uie  bailor  may  maintain 
an  action  of  trover  for  their  recovery  against  the 
purchaser.  Cooper  v.  WilUmatt,  14  Law  J.  Rep. 
(n.s.)  C.P.  219. 

In  order  to  maintain  trover  the  plaintiff  must 
have  a  right  to  the  present  possession  of  the  goods. 
Therefore,  where  goods  were  conveyed  to  A  by  a 
mortgage-deed,  subject  to  a  right  of  redemption 
upon  payment  of  a  sum  of  money  on  demand,  with 
a  proviso,  that  until  default  should  be  made  in  pay« 
ment  of  the  sum  on  demand,  the  mortgagor  should 
possess  and  enjoy  the  goods  without  the  hindrance 
of  the  mortgagee : — Held,  that  in  the  absence  of 
any  previous  demand  of  the  money,  the  mortgagee 
could  not  maintain  an  action  of  trover  against  the 
sheriff,  who  seized  and  sold  the  goods  under  a  writ 
of  ft.  fa,  issued  against  the  mortgagor.  Bradtey  v. 
CopUy,  14  Law  J.  Rep.  (n.s.)  C.P.  222. 

A  pawnor  of  a  chattel  retains  his  right  of  pro- 
perty in  it,  subject  only  to  the  qualified  property 
transferred  to  the  pawnee ;  and,  if  he  sells  it,  the 
purchaser  acquires  the  same  right  of  property  that 
he  had,  and  may  bring  trover  against  the  pawnee 
for  a  conversion  of  it 

G  having  borrowed  15L  of  the  defendant,  a 
pawnbroker,  deposited  a  chronometer  with  him, 
under  a  written  agreement  that  it  was  deposited  as 
a  collateral  security  for  the  sum  of  ISl  and  interest, 
and  in  case  G  should  not  redeem  it  within  twelve 
months,  the  defendant  was  authorized  to  sell  it,  and 
repay  himself  principal  and  interest.  The  plaintiff 
afterwards  bought  the  chronometer  from  G,  and 
dbmanded  possession  of  the  defendant,  whilst  it  was 
in  his  hands,  and  after  the  expiration  of  the  year, 
and,  on  his  refusing  to  deliver  it,  brought  an  action 
of  trover:— Held,  that  although  the  agreement  gave 
more  than  the  ordinary  right  of  a  pawnee,  namely, 
a  right  to  sell,  still  that  it  did  not  constitutes  mort- 
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gage  of  the  chattel,  and  that  the  plaintifT,  having  a 
qualified  property  in  the  chattel,  was  entitled  to 
recover.  Franktin  v.  Neate,  14  Law  J.  Rep.  (m.s.) 
Exch.  59 :  13  M.  &  W.  481. 

An  action  of  trover  for  stolen  goods  is  maintain- 
ahle  against  a  party  innocently  possessed  of  them, 
although  no  steps  hiave  been  taken  towards  bringing 
the  thief  to  justice. 

Quare — Can  the  plaintiff  recover  against  a  party 
who  has  received  goods  knowing  them  to  be  stolen  ? 

Sembie — That  the  defence,  that  the  goods  were 
stolen,  should  be  specially  pleaded ;  and 

Qiunre — Whether  in  trover  evidence  of  a  lien  on 
the  goods  is  admissible,  under  the  plea  of  not  pos- 
sess^. White  T.  Spettigue,  14  Law  J.  Rep.  (n.s.) 
Exch.  99 ;  13  M.  &  W.  603. 

If  A  deliver  a  chattel  to  B  under  a  contract  by 
the  latter  to  perform  certain  work  thereon  at  a  fixed 
price,  and,  before  such  work  is  completed  A  coun- 
termanded the  order  and  demanded  the  chattel  from 
B,  at  the  same  time  tendering  a  sum  sufficient  to 
pay  for  the  work  actually  done,  he  will  be  entitled 
to  maintain  trover  therefor,  without  tendering  the 
contract  price. 

But,  in  such  a  case,  the  jury  roust  estimate  the 
measure  and  value  of  the  work  done,  as  if  the  con- 
tract had  never  existed.  Lilley  v.  BamsUy,  1 
Car.  &  K.  344. 

(B)  CONYERSION. 

A  having  sued  out  an  execution  in  an  inferior 
court  against  B,  cattle  belonging  to  the  plaintiff 
were  seized  by  mistake  under  it,  and  deposited  by 
the  bailiffs  in  the  custody  of  J,  the  wife  of  K,  an 
innkeeper.  After  several  applications  made  by  the 
plaintiff  to  J  (in  her  husband's  absence)  for  the 
return  of  the  cattle,  to  which  no  positive  answer 
had  been  given,  J  at  length  replied,  that  she  was 
indemnified  by  A's  attorney,  and  would  not  deliver 
them : — Held,  sufficient  evidence  of  a  conversion 
by  J  to  the  use  of  her  husband  K,  in  trover  against 
them  jointly. 

The  general  rule  is,  that  application  for  a  new 
trial,  &o.,  in  the  Court  of  Common  Pleas  at  Lan- 
canter,  should  be  made  in  the  superior  court  in 
which  the  Judge  sits  who  tried  the  action.  See  4 
SH  6  Will.  4.  c  62.  s.  26;  1  Cr.  M.  &  R.  704  n.) 
Hut  the  Court  refused  to  discharge  a  rule  which 
had  been  made  in  this  court,  without  mentioning 
thi*  circumstances,  merely  on  the  ground  that  the 
Action  had  been  first  tried  before  a  Baron  of  the 
Kxchoqtier.  Catitrall  v.  Kenyon,  11  Law  J.  Rep. 
(n.h.)  (4.B.  260;  3aB.  310. 

The  lord  of  a  manor  demanded  seven  beasts  of 
the  son  of  the  deceased  tenant  of  several  customary 
freeholds,  under  a  mistaken  claim,  five  only  being 
really  due.  The  claim  was  made  by  the  bailiff 
marking  the  beasts,  and  afterwards  demanding 
ihtifii  of  the  tenant,  who  refused  to  give  them  up. 
Trover  being  brought  by  the  lord  for  all  the  seven 
htm^tt,"  Mem,  that  this  reftisal  did  not  amount  to 
A  I'onversion,  although  made  on  the  ground  that  no 
UprUii  WAN  due  at  all :  the  original  demand  being  bf 
foil  riwtiiy.  Ahington  y.  Lipscomb,  10  Law  J.  Rep. 
riv.M.)  a.H.  330:  1  0.  &D.  231. 

In  f rover,  a  demand,  and  a  qualified  refusal  to 
^fllvfr  on  thti  ground  that  the  defendant  bad  re- 
ft )v<fr|  M  notice  of  demand  from  a  third  party^  is 


evidence  of  a  conversion.     AtkinMom  v.  iktnkaHi  13 
Law  J.  Rep.  (m.8.)  Exch.  117. 

The  owner  of  a  gun  delivered  it  to  A,  for  a  par- 
ticular  purpose;  A  wrongfully  delivered  it  to  B, 
from  whom  it  got  into  the  defendant's  possessioii. 
A  gave  notice  to  the  defendant  that  tbegonvss 
his,  and  added,  "  I  hereby  demand  the  same  of  joa, 
and  require  you  to  deliver  it  up  in  <Ae  mbm  fi^ 
as  it  wot  in  when  delivered  to  yatu"  Defendant  aaud, 
in  anawer,  that  the  gun  had  burst,  and  he  vould 
rather  pay  ten  times  the  value  thain  repair  it:— > 
Held,  not  such  a  demand  and  refusal  as  amooated 
to  evidence  of  a  conversion.  Rtukworth  v.  Ta^, 
12  Law  J.  Rep.  (n.8.)  Q.B,  80;  3  aB.699. 

The  declaration  stated,  that  JA  and  H,  bankrupts^ 
before  their  bankruptcy,  were  lawfully  possessed  of 
certain  goods ;  that  the  plaintif&  as  assignees  of  M 
and  H,  were  lawfully  possessed  of  the  same  goods, 
after  the  bankruptcy  of  M  and  Ht  And  that  the  de> 
fendants  converted  the  same,  qfter  the  baakinptcif 
of  M  and  A.  A  separate  commission  had  issued 
against  M  alone,  on  the  7th  of  November;  od  the 
8th,  his  goods  were  sold  by  the  defendants,  the 
sheriff;  on  the  9th,  a  joint  commissioa  issoed 
against  M  and  H,  and  subsequently  to  the  9tl^  and 
after  the  goods  had  been  delivered  by  the  defendnU 
to  the  purchasers,  there  was  a  demand  and  reiiissl ; 
— Held,  first,  that  the  sale,  and  not  the  demaadaod 
refusal,  constituted  the  conversion ;  secondly,  tkit 
the  allegations  that  the  plaintiffs  were  poas^scd  of 
the  goods  of  both  bankrupts,  and  that  the  defeodaDti 
converted  them  qfter  the  bankruptcy,  were  not  sap- 
ported  by  the  evidence.  Edwards  v.  Hooper,  12 
Law  J.  Rep.  (n.s.)  Exch.  304;  11  M.  &  W.  3$3. 

A  having  taken  possession  of  land  bdongiag  to 
B,  dug  chalk  from  the  soil,  and  converted  it  icio 
lime.  B  recovered  judgment  in  ejectment,  and 
upon  execution  of  the  writ  of  posaession,  tamed 
A's  servants  off  the  premises,  refusing,  at  the  same 
time,  to  allow  them  to  remove  the  lime  remauuDg 
on  the  premises. 

^  Upon  trover  for  the  lime,  held,  that  these  £mHi 
did  not  necessarily  amount  to  a  oonversion. 

Sembie— -per  Lord  Denman,  CJ^  that  by  the  change 
of  the  chalk  into  lime,  the  property  in  it  vested  in 
A.  Thorogood  v.  Robinson^  14  Law  J.  Ren.  (K.B.) 
aB.  87. 

In  trover,  a  demand  on,  and  refusal  by  thedefea- 
dant  to  deliver  the  goods,  is  evidence  of  a  convenioa 
by  him,  although  he  haa  a  lien  on  the  goods,  if  the 
lien  is  not  assigned  as  the  ground  of  the  refouli 
Catme  v.  Spanton,  14  Law  J.  Rep.  (n.8.)  CP.  %k 

Where  A  refused  to  give  up  certain  chattels  when 
demanded  by  the  owner,  on  &e  ground  that  he  had 
purchased  them  from  B,  who  was  the  owner's  ser- 
vant; audit  appeared  B  had  no  authority  to  sdl: 
Held,  that  this  was  evidence  of  a  conversion  by  A> 
although  he  had  made  the  purchase  bauA  fide,  and 
under  the  belief  that  B  had  such  authority. 

An  authority  to  a  servant  to  aell  in  market  oveit 
is  not  to  be  construed  as  a  continuing  aiitboritj,  so 
as  to  justify  a  sale-  by  him  elsewere.  Metca^e  v. 
Lumsden,  1  Car.  &  £..  309. 

A  written  notice  of  demand,  to  deliver  up  certaiii 
deeds,  was  served  on  three  defendants  at  di&^rBDt 
times  and  places : — Held,  that  at  was  for  the  joiy 
to  aay,  from  the  whole  of  the  evidence,  whether  the 
defendants  had  not  previously  agreed  to  actiauch 
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a  "manner,  with  reference  to  the  deeds  in  question, 
as  to  render  their  refusal,  although  separately  given, 
evidence  of  a  joint  conTersion. 

On  one  of  the  defendants  heing  served  with  notice 
of  demaad,  he  merely  said,  "  that  he  wonld  consult 
hii  attorney:" — Held,  that  this  expression,  coupled 
with  his  subsequent  eonduct  in  not  giving  up  the 
deeds,  amounted  to  evidence  of  a  conversion.  Atkin 
y.  AKofrr,  ICar.&K.  S56. 

A  horse  of  the  plaintiff  was  confined  in  the  farm- 
yard of  the  defendant,  at  a  farm  at  which  he  did 
nol  reside,  and  the  defendant's  farm  baili£^  who 
resided  at  this  farm,  directed  the  horse  to  be  sold 
at  a  neighbouring  market :  whether  in  trover  this 
ia  eridenoe  of  a  conversion  by  the  drfendant,  quare, 
MackeU  r.  EUis,  1  Car.  &  K.  682. 

(C)  PlXADISO  AMI)  EVTDSNCE. 

Trorer  for  cotton.  Plea  of  stoppage  tn  trantitu, 
«nd  new  assignment  of  the  conversion  of  other 
cotton.  The  defendant  may,  under  a  plea  of  not 
guilty  to  the  new  assignment,  shew  that  the  cotton 
WAS  the  same  as  that  mentioned  in  the  plea;  and 
mmMey  that  under  anew  assignment  that  the  cotton 
was  seized  on  other  occasions  and  for  other  purposes 
than  that  stated  in  the  plea,  the  plaintiff  may  shew 
that  the  defendant  seized  the  cotton  on  a  different 
ground  from  that  stated  in  Ae  plea,  e.  g.  as  mort- 
gMoe.  Bmncker  v.  Molgneiut,  10  Law  J.  Rep.  (n.8.) 
C.P.  SIO;  8  M.  &  G.  384. 

In  trover,  a  lien  for  tolls  may  be  given  in  evi- 
dence, under  the  plea  of  not  possessed.  And,  there- 
fore, a  plaintiff,  who  claims  an  exemption  from  the 
toil  by  custom,  and  has,  under  the  issue,  come 
prepared  with  witnesses  to  prove  such  exemption, 
la  to  be  allowed  the  costs  of  such  witnesses,  though 
bia  claim  be  not  disputed  at  the  trial.  Webb  t. 
Tripp,  11  Law  J.  Bep.(ir.8.)  aB.  154;  1  Dowl.  P.C. 
(U.S.)  $89. 

A  handed  to  B  a  bill,  to  get  it  discounted  or 
return  it  on  demand.  B  sent  the  bill  to  Messrs. 
G  ft  Co.,  to  be  placed  to  his  account  A  brought 
trover  ibr  the  bill: — Held,  that  the  Judge  was  right 
in  directing  the  jury  that  if  the  defendant  had  pur- 
aned  the  authority  given  him  by  the  plaintiff,  he 
was  entitled  to  a  verdict  under  the  plea  of  not  guilty. 

Semble,  also,  that  until  there  was  a  misappropri- 
ation, the  property  would  not  rerert  to  the  plaintiff, 
and  the  defendant  would  be  therefore  entitled  to  a 
▼erdiet  under  the  plea  of  not  possessed. 

The  plaintiff  haying  elected  to  be  nonsuited  upon 
Ac  intimation  of  the  Judge's  opinion  at  the  trial, 
was  afterwards  allowed  to  move  to  set  the  nonsuit 
aaide.  Wilkhuom  t.  WhaUey,  12  Law  J.  Rep.  (if.fl.) 
C.P.  270)  6M.fr  a  591;  6Se.(N.B.)681;  IDowl. 
&  L.  P.C.  9. 

A  declaration  aontaiaed  counts  in  trover,  and 
also  on  a  bailment  The  defendant  pleaded  to  the 
whole,  that  the  goods  were  the  property  of  the 
plaintiflja  and  other  persons: — Held,  that  the  plea 
waa  not  applicable  to  the  latter  counts,  and  tiiat  the 
Court  oooid  not  quash  the  writ  as  to  so  much  of 
the  declaration  as  the  plea  answered;  but  that  the 
plaitttiff  was  entitled  to  judgment  of  rupondeat 
omtUr.  PkiUipi  ▼.  Oaggeit,  1 1  Law  J.  Hep.  (k.8.) 
Bxeh.  849;  10  M.  &  W.  102;  2  DowL  P.C.  (n.s.)  258. 

To  trover  by  assignees  of  H  &  L,  bankrupts, 
against  the  sher^,  the  defendant  pleaded  that  one 
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H  and  one  L,  being  indebted  to  8,  he  sued  out  tfi. 
fa.,  directed  to  defendant,  as  sheriff  and  thereupon, 
after  H  &  L  became  bankrupt,  and  before  the  fiat, 
he  took  the  goods  in  execution,  and  that  afterwards 
a  fiat  issued,  under  which  the  plaintiffs  were  ap- 
pointed assignees,  and,  as  such,  entitled  to  the 
possession  of  the  goods,  which  possession  is  the 
possession  of  the  assignees  in  the  declaration 
mentioned  :-^Held,  first,  that  the  defence  might  be 
given  in  evidence,  either  under  the  plea  of  not 
possessed  or  not  guilty. 

Secondly,  that  the  plea  was  not  an  argumentative 
plea  of  not  possessed.  Quare — Whether  it  was  bad 
as  an  argumentative  denial  of  the  plaintiff's  title. 

Thirdly,  that  it  sufficiently  appeared,  that  the 
persons  named  in  the  plea  as  bankrupta,  were  the 
same  as  those  mentioned  in  the  declaration. 

Fourthly,  that  it  was  not  necessary  to  aver  that 
the  seizure  or  fiat  was  after  the  passing  of  the  2  &  3 
Vict  c.  29.  Unwm  v.  Si,  Quiniin,  12  Law  J.  Rep. 
(n.s.)  Exch.  209;  11  M.  &  W.  277;  2  Dowl.  P.C. 
(h.s.)790. 

(D)  Damages. 

Where  articles,  forming  an  entire  set  {e.g.  dia- 
monds in  the  form  of  a  diamond  necklace),  have 
been  taken  from  the  owner's  custody  without  his 
knowledge,  and  a  part  of  the  set  is  proved  to  have 
been  in  the  defendant's  possession  shortly  after  they 
were  taken,  and  he  cannot  give  any  satisfactory 
proof  of  the  mode  in  which  they  came  into  his  pos- 
session :—>Held,  that  a  jury,  in  an  action  of  trover, 
may  fairly  be  directed  to  presume  that  the  whole 
aet  came  to  the  defendant's  hands;  and  that  the 
full  value  of  all  the  articles  lost  is  a  proper  measure 
of  damages.  Mertiwter  v.  Cradock,  12  Law  J.  Rep. 
(K.S.)  C.P.  166. 

TRUST  AND  TRUSTEE. 

(A)  Trust. 

(a)  ConetituHon. 

(b)  CcnstructioH* 

(c)  Priority. 

(B)  Tkxtsteu. 

(a)  Appointment. 

(d)  Removal  cmd  Change. 

(c)  Liability. 

(d)  Power*,  Rights  and  Dutiis. 

(e)  Investment  bv, 
(j)  Comoeyance  from. 

Ig)  Actions  and  Suits  by  and  against. 
(A)  Breach  qf  Trust. 
(0  Co»ts. 

(C)  Cestui  avb  trust. 

(D)  Trustee  and  Mortoaoee  Act. 
(a)  Construction. 

{b)  Practice  under. 


(A)  Trust. 
{a)  Constitution. 

The  execution  of  a  trust  deed  for  (among  other 
things)  the  payment  of  creditors,  does  not  constitute 
one  of  the  creditors,  who  became  so  after  the  execu- 
tion of  the  deed,  and  was  not  a  party  to  it,  a  cestui 
que  trust,  entitled  to  call  on  the  trustee  to  execute 
the  trusts  of  the  deed. 

5F 


770 


TRUST  AND  TRUSTEE~(Tbdst). 


A  executed  a  trust  deed,  appointing  B  trustee 
for  certain  purposes  therein  stated,  one  of  which 
was  for  the  payment  of  creditors,  and  another  was 
to  raise  a  sum  of  money  hy  way  of  mortgage,  in 
order  to  satisfy  a  claim  for  rent  due  in  respect  of 
A' 8  lands,  then  ahout  to  be  enforced  by  ejectment 
B  obtamed  from  C  an  adyance  of  money,  with 
which  he  satisfied  this  claim.  B  afterwards  gave 
to  C  a  letter,  written  subsequently  to,  but  dated 
before  the  day  of  the  advance ;  in  which  appearing 
to  ask  for  the  advance,  he  said  **  I  will  consider 
such  advance  as  raised  by  me  under  the  power 
given  me ;  and  will,  whenever  you  please,  exercise 
that  power,  by  securing  such  advance  in  the  best 
manner  I  am  empowered  by  the  deed."  No  security 
was  ever  executed  by  B : — Held,  that  C  did  not 
stand  in  the  situation  of  a'  cestui  que  trutt  under  the 
deed,  and  could  not  maintain  a  bill  in  equity,  calling 
on  B  to  execute  the  trusts  of  the  deed.  La  Touche 
v.  Earl  o/Lucan,  7  C  &  F.  772 ;  West,  677- 

W,  being  indebted  to  C,  agreed  by  deed  to  convey 
his  estate  to  C,  upon  trust  to  sell  the  same,  and  to 
pay  off  certain  debts  to  W  due  to  other  persons,  and 
then  the  debt  due  from  W  to  C,  and  to  pay  over 
the  surplus,  if  any,  to  W.  No  conveyance  was 
executed.  C,  being  afterwards  in  possession  of  the 
estate  under  a  >f. /a.,  issued  on  a  judgment  upon  a 
warrant  of  attorney  given  by  W,  agreed  w^ith  Ws 
agent  to  purchase  the  estate.  W  ratified  the  con- 
tract, but,  subsequently,  impeached  it  as  one  made 
by  a  trustee  for  his  own  benefit,  and  against  the  in- 
terest of  the  cestui  que  trust : — Held,  that  C  was  not 
a  trustee  for  W,  but  was  a  creditor  holding  a  security 
for  his  debt;  and  that  the  contract  of  sale  was  valid. 
JFaters  v.  Groom,  1 1  C.  &  F.  684. 

The  bankrupts  were  the  owners  of  certain  shares 
iu  a  mine,  but  the  mine  was  liable  to  debts  which 
had  been  incurred  in  working  it.  The  assignees  of 
the  bankrupts  renounced  their  interest  in  the  mine; 
and  by  a  decree  in  the  Stannaries  Court,  the  mine 
was  ordered  to  be  sold,  and  the  purchase-money 
applied  in  payment  of  the  debts.  Certain  new 
adventurers  agreed  to  become  the  purchasers,  and 
paid  the  purchase-money  in  shares.  One  of  the 
assignees  of  the  bankrupts  subscribed  for  some  of 
the  new  shares,  in  the  name  of  *' himself  and 
friends.*'  Four  of  the  shares  thus  subscribed  for 
by  the  assignee  were  taken  by  the  defendant: — Held, 
tnat  the  defendant  was  a  trustee  of  the  shares  and 
the  subsequent  profits,  for  the  benefit  of  the  creditors 
of  the  bankrupts.  Turner  v.  Trelawney,  10  Law  J. 
Rep.  (n.s.)  Ch.  249;  12  Sim.  49. 

A,  the  son  and  sole  executor  of  B,  who  by  her 
will  bequeathed  all  her  personal  estate  and  eflects 
amongst  her  six  grand-daughters  (the  daughters  of 
A),  payable  at  twenty-one,  with  benefit  of  survivor- 
ship, after  B*8  death,  invests  in  his  name,  as  executor 
of  B,  the  produce  of  B's  estate  in  3}^.  per  cent,  re- 
duced bank  annuities.  A  then  draws  out  a  state- 
ment of  account  as  between  himself  and  B's  estate, 
and  sends  it  to  his  solicitors,  in  which  he  inserts  the 
sum  of  1,000/.  cash,  as  added  by  him  to  the  estate 
of  B.  A  afterwards  invests  the  1,000/.  in  his  name 
in  the  same  stock  in  which  he  had  previously  in- 
vested the  produce  of  B*s  estate.  A,  during  his 
lifetime,  treats  the  stock,  the  produce  of  the  1,000/., 
■<t  part  of  B's  estate,  and  in  a  letter  to  his  solicitors 
stntes  that  the  same  was  a  voluntary  gift  on  his 


part  He  also  paid  the  two  eldest  daughten,  vlio 
attained  twenty- one  during  his  lifetime,  their  pro- 
portional shares  of  B's  estate,  including  the  tile 
shares  of  the  stock,  the  produce  of  the  1,000L  ctsk: 
— Held,  that  the  transaction  amounted  to  a  decla- 
ration of  trust  of  the  stock  arising  from  the  iorest- 
ment  of  the  1,000/^  cash,  in  favour  of  the  sixgnaj- 
daughters  of  B,  and  payable  amongst  them  in  the 
same  manner  as  the  testatrix's  estate.  Tkarf  r. 
Owen,  1 1  Law  J.  Rep.  (k.s.)  Ch.  129. 

A,  being  a  creditor  of  B  to  the  amount  of  500L, 
gave  a  verbal  direction  to  B  to  hold  that  vxa.  for 
the  benefit  of  C ;  and  B,  in  part  execution  of  the 
trust,  advanced  10/.,  part  thereof,  to  C. 

Semble — This  was  primd  facie  a  valid  declanBoo 
in  favour  of  C.  Macfadden  v.  Jenkins,  1  PL  153; 
affirming  s.  c.  1 1  Law  J.  Rep.  (n.8.)  Ch.  281 ;  1  Um, 
458. 

In  1830,  J  W,  a  trustee,  bought  with  the  tmst 
funds  160  shares,  in  his  own  name,  in  the  capitil  df 
the  Provincial  Bank  of  Ireland ;  and  in  the  sasM 
year  a  declaration  of  trust  as  to  them  was  exeeutnt 
by  J  W  and  the  other  trustee.  J  W  waspTcnously, 
and  down  to  the  time  of  his  bankruptcy,  a  Aut- 
holder  and  director  of  this  company,  the  thsfci 
of  which  were  not  numbered,  nor  in  any  way  spe- 
cifically distinguished ;  and  his  shares  in  the  com- 
pany, though  varying  in  number  from  time  to  time, 
were  never  less  than  160.  In  January  1840,  J  W 
being  indebted  to  the  company,  engaged  by  letter,  to 
transfer,  on  reque.st,  100  of  the  shares  then  in  hisname 
as  a  security  for  the  debt  In  December  follo«iii|, 
before  any  transfer  was  made,  J  W  became  bank- 
rupt, having  then  225  shares  in  his  name.  J  ^ 
was  also,  at  the  time  of  his  bankruptcy,  a  trustee 
for  A  B  of  twenty  shares,  of  which  no  trust  had  bees 
declared.  On  bill  by  the  cestui  que  trust  of  J  W, 
for  a  transfer  of  the  160  shares, — Held,  that  as  tbe 
shares  in  J  Ws  name  had  never  been  reduced  heloa 
160,  the  Court  would  presume  that  J  W,  is  dealffig 
with  his  shares,  had  transferred  those  only  vhid) 
he  might  lawfully  part  with ;  and  conseqaentljithe 
160  shares  being  sufficiently  identified,  and  a  com- 
plete trust  declared  thereon,  the  equity  of  the  plaift- 
tifi!)  independent  of  any  notice  to  the  compaoj, 
would  prevail  over  the  subsequent  equity  of  tbe 
company  under  their  **  specific"  contract  Pidtsttf. 
Wright,  12  Law  J.  Rep.  (k.8.)  Ch.  119 ;  2Hare,im 

Previously  to  June  18,  1881,  S  W  was  indeblrf 
in  bond  debts  to  A,  B,  and  C.  On  this  15th  of 
June  S  W  executed  two  bonds  in  favour  of  D  sn^ 
E.  On  the  same  13th  of  June  he  executed  a  dsd 
by  which  he  conveyed  certain  copyholds  to  A  as 
trustee,  for  securing  the  repayment  of  the  acTefsl 
before-mentioned  debts.  A  was  the  solicitor  of  SW, 
and  also  of  B,  C,  D,  and  E.  A  clerk  of  A  state^ifi 
evidence  that  the  deed  was  engrossed  in  the  officea 
A,  who  was  the  solicitor  of  the  above-roentiaw 
creditors,  on  whose  behalf  the  deed  was  prepared.*— 
Held,  that  the  deed  was  not  an  instrument  of  agtseji 
but  an  instrument  of  trust  in  favour  of  these  crefi- 
tors.  Wilding  v.  Richards,  14  Law  J.  Rep.  M 
Ch.211;  1  Coll.  C.C.  656. 

A  testator  gave  whatsoever  property  or  eftcHht 
might  die  possessed  of,  after  hfs  debts  were  pud,s 
might  become  entitled  to,  to  his  wife,  and  appointrf 
her  sole  executrix  of  his  will :  "  And  my  reasoa  fcj 
so  doing  is  the  ccmstant  abuse  of  trustees  whicb  r 
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daily  witness  among  men ;  at  the  same  time  trusting 
she  will,  from  the  lore  she  bears  to  me  and  our  dear 
children,  so  husband  and  take  care  of  what  pro- 
perty  there  may  be,  for  their  good ;  and  should  she 
marrv  again,  then  I  wish  she  may  convey  to  trus- 
tees, m  the  most  secure  manner  possible,  what  pro- 
perty she  may  then  possess,  for  the  benefit  of  the 
children,  as  they  may  severally  need  or  deserve,  tak- 
ing justice  and  afiection  for  her  guide  ;*'  and  at  the 
conclusion  of  his  will,  he  gave  the  capital  of  his 
business  to  his  vife,  trusting  that  she  would  deal 
justly  and  properly  to  and  by  all  their  children  :— 
Held^  that  no  trust  was  created  for  the  children. 
Pope  V.  Poptf  10  Sim.  1. 

Settlement  of  husband's  estate,  on  his  marriage, 
in.  trust,  to  pay  the  rents,  &c  onto  or  for  the  main- 
tenance and  support  of  the  husband,  wife,  and  chil- 
dren, or  otherwise  if  the  trustees  should  think 
proper  to  permit  the  same  to  be  received  by  the 
ADsoand  during  his  life,  without  power  to  charge, 
&C.  On  the  bankruptcy  of  the  husband, — Held,  that 
a  trust  had  been  created  for  the  maintenance  and 
support  of  the  wife  and  children  out  of  the  property 
daring  the  husband's  life.    Page  v.  Way^  3  Bea.  20. 

A  B,  the  cestui  que  trust  of  money  in  the  hands  of 
a  trustee,  by  deed,  without  consideration,  directed 
part  of  the  dividends  to  be  paid  by  him  for  the 
maintenance  of  an  infant,  a  stranger  to  A  B,  and 
covenanted  to  indemnify  him,  and  agreed  to  allow 
the  same  out  of  the  dividends  of  the  trust  fund. 
The  trustee  accepted  the  new  trust  and  acted  upon 
the  deed : — Held,  that  there  was  a  valid  executed 
trust  created,  which  A  B  could  not  revoke.  Rycrqft 
▼•Cftm/y,  SBea.  238. 

A  person  knowingly  inducing  trustees  to  lend 
trust  money  to  his  debtor  on  a  security  not  warranted 
bj  the  trust,  in  order  that  when  advanced  such 
person  may  obtain  thereout  payment  of  bis  debt,  is 
accountable  to  the  cestui  que  trusts.  Fyler  v.  Fyler, 
Z  Bea.  550. 

Trustees  appointed  by  the  Court  in  the  place  of 
others,  whose  appointments  had  failed  by  their 
deaths  in  the  lifetime  of  the  testator,  authorized  to 
appoint  ^ture  trustees  in  the  manner  and  under 
the  circumstances  mentioned  in  the  will.  White  v. 
WhiU,  5  Bea.  221. 

Where  the  tenant  for  life  of  leaseholds  in  settle- 
ment, being  under  no  obligation  to  renew,  obtains 
an  extension  of  the  term,  he  is  a  trustee  for  those 
claiming  under  the  settlement ;  and  the  fact  of  the 
settlement  containing  a  special  provision  that  a 
particular  removal  shall  enure  to  the  benefit  of  the 
trust,  does  not  prevent  the  application  of  this 
general  rule.     Tanner  v.  Eboorthy,  4  Bea.  487. 

A  testatrix  gave  her  personal  estate  to  B  for  the 
benefit  of  B*8  daughters.  B  invested  the  produce, 
together  with  1,000^  of  his  own  monies,  in  the 
funds  in  his  own  name,  and  afterwards  treated  and 
admitted  the  aggregate  fund  as  held  in  trust  for  his 
daughters.  On  the  death  of  B  the  fund  was  found 
mixed  with  like  funds  of  his  own : — Held,  tliat 
under  the  circumstances  there  was  sufficient  to 
constitute  a  trust  of  the  1,000^  in  favour  of  the 
daughters.     Thorpe  v.  Owen,  5  Bea.  224. 

A  testatrix  drew  a  cheque  on  her  bankers  for 
150L  in  favour  of  A,  and  she  verbally  directed  A 
to  apply  that  sum,  or  so  much  of  it  as  might  be 
necessary  to  make  up  to  a  legatee  the  difiference  in 


value  between  a  legacy  of  1002.,  which  the  testatrix, 
by  her  will,  had  given  to  the  legatee,  and  the  price 
of  a  100/.  share  in  a  certain  railway ;  the  testatrix 
informing  A  that  she  intended  to  give  the  share  in- 
stead of  the  legacy,  but  she  did  not  think  it  neces- 
sary to  alter  her  will.  The  bankers  gave  credit  to 
A  for  the  1502.  The  testatrix  afterwards  died.  In 
a  suit  for  the  administration  of  her  estate, — Held, 
that  no  trust,  in  respect  of  the  150/.  was  created  for 
the  benefit  of  the  legatee.  Hughes  r,  StubbSf  1  Hare, 
476. 

By  an .  act  of  parliament  establishing  a  canal 
company,  the  committee  of  the  company  had  power, 
in  case  any  person  who  should  agree  with  the  com- 
pany fbr  die  sale  of  any  common  or  waste  lands 
should  not  be  able  to  make  a  good  title  to  the 
satisfaction  of  the  committee,  or  in  case  any  person 
entitled  to  commons  or  waste  lands  to  be  purchased 
by  the  company  could  not  be  known,  to  order  the 
purchase-money  to  be  paid  into  the  Court  of 
Chancery.  In  1812  a  contract  for  the  purchase  of 
certain  lands  on  P  common  was  entered  into  by  the 
company  with  S,  a  party  whose  title  to  sell  was 
then  doubtful.  The  company,  however,  took  pos- 
session of  the  lands  and  never  paid  the  purchase- 
money  into  court  In  1827  an  act  passed  for  the 
inclosure  of  P  common,  and  in  1837  an  award  was 
made  pursuant  to  that  act,  by  which  the  arbitrator 
found  that  S  was  the  true  owner  of  the  lands  in 
question : — Held,  that  the  company  were  trustees 
of  the  purchase-money  for  S  and  those  claiming 
under  him,  and  that  as  the  legislature  had  per- 
mitted a  bargain  with  an.  unascertained  person,  S 
and  those  claiming  under  him  were  guilty  of  no 
laches  in  not  filing  a  bill  against  the  company  for 
the  recovery  of  the  purchase-money  before  1837» 
the  period  when  the  true  ownership  was  ascertained. 
Cator  V.  the  Croydon  Canal  Company,  4  Y.  &  C.  405. 

A  person,  who  occupied  a  large  farm  as  tenant 
under  a  lease,  fell  into  difficulties  and  surrendered 
his  lease  to  his  landlord.  The  tenant  had  by  means 
of  his  private  expenditure  increased  the  value  of  the 

Property  by  about  the  rate  of  100/.  per  annum, 
'he  brother  of  the  tenant's  wife  then  applied  to  the 
landlord  to  become  tenant  of  the  farm  for  the  resi- 
due  of  the  term,  at  the  rent  and  under  the  covenants 
comprised  in  the  surrendered  lease.  This  appli- 
cation was  made  by  letter,  in  which  the  writer 
stated  it  to  be  his  wish  to  be  of  use  to  bis  unfortu- 
nate sister  and  her  young  family,  and  spoke  of  his 
disinterested  motives.  The  application  was  acceded 
to  by  the  landlord  with  the  sole  view,  as  he  stated 
in  his  evidence,  of  benefiting  the  sister  and  her 
family.  By  a  subsequent  arrangement,  it  was 
agreed  that  a  third  person  should  be  joined  as 
lessee  with  the  brother,  who  should  manage  the 
bulk  of  the  property,  and  g^ve  the  brother  551.  per 
annum  for  lus  occupation,  the  brother  under-lettiug 
the  residue  of  the  propertv.  In  his  letters  respect- 
ing this  arrangement  the  brother  expressed  himself 
as  having  taken  the  farms  with  no  selfish  motives, 
but  from  a  wish  to  assist  his  sister  and  her  unfortu- 
nate family.  This  arrangement  was  acted  upon, 
until  the  brother's  death ;  the  brother  for  some 
years  receiving  the  55/.  (which  was  secured  to  him 
by  the  bond  of  his  co-lessee)  and  under-letting  the 
residue  of  the  premises  at  45/.  per  annum : — Held, 
that,  by  means  of  the  letters  (which  the  Court  con- 
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aiderad  to  be  a  ssffident  manifeiilalMii  in  wMng 
iritirin  the  Statato  of  FrsinlB),  aided  far  parol  eri- 
dence  of  tin  cifcumstanees  undeT  whkn  they  ifere 
written^  a  trvst  was  created  of  the  annual  sama  of 
66L  and  4i$L  in  favour  of  the  sietet  and  her  ehil- 
dfcn  and  (the  hnsband  waiting  all  intemt  therein) 
tfiaC  the  feietor  and  chiUnn  took  as  je&i^tenants. 
MorkM  T.  Tt»m%  2  Y.  &  Ceih  G.C.  67. 

A  person  who  was  entitled  to  certain stocl  rtsnd- 
ing  in  the  names  of  two  trtuteesi  gave  ineAtnetions 
to  bia  attorney  to  prepare  a  settlement  of  it  for  ^e 
benefit  of  A^  B  and  C,  and  to  pvocnra  from  the 
trustees  a  transfer  for  the  pmpases  of  tettlfimant 
The  seldement  was  -prepared)  and  a  power  of  attor- 
ney fbT  the  transftr  of  the  stock  -executed  by  both 
the  tmstees,  bat  the  intended  settlor  died.  witiMnit 
having  sean  the  BetflemeDt,  and  before  the  atook 
was  aotnaUy  IVMisfennd  >«^Held»  tiiat  no  tmst  of 
the  stock  was  constitnled  for  A,  B  and  Cv  Ctmhtg' 
rkam  t.  Pimikmt,  »  Y»  &  Ckdl.  O.C.  fi«lk 

(6)  Construction, 

Tn  an  agreeihent  between  Kitig  James  I.  and  the 
ei«y  orLbnaeii)<iD  10O§,-for  a  grant  by  tiia  king  of 
haida  In  irriaod,  tiybe  ptambsd'aad  anloninod'by 

'^  esty^  it  was  atipolatsd  .^nl  Sti^OOtf.  should  be 
advanced^  to  bo  eiLpenfled  on  the  undertakings  The 
city  compulsorily  levied  that  and  other  sums  for 

'  the  same  pnvpese  upon  the  ineorparated  eompanies 
of  London^  The  king  afterwards  granted  a  oharter 
ereating  a  corpotatkn  (the  idsb  Seeiei^)^  the  mem  • 
bem  tbcscof  to  be  fnnn  time  to  tmta  appointed  by 
the  city,  for  tha  nanagenant  of  the  plantatiOB,,  and 
to  whom  Ibe  lands  weze  tbereby  granted  fiDr  ever. 
The  greater  part  of  tbe  lands  was  sHei  wards  divided 
ifli  severalty  betwven  tin  companies  in  the  proportion 
o£  their  contribulionB  to  the  sums  levied  on  diem ; 
bnt  the  Down  lands,  fetries,  and  fisheiiiesy  were  re- 
tained by  the  Irish  Society,  who»  after  applying  part 
ef  tha  rents  and  ptofils  towards  the  buiUmg  of 
ckurcheBy  s^riook,  and  other  pnblic  pm^sei  hine- 
ileiai  to  tiie  plairtationy  divided  the  sncplus  among 
the  oompanxea.  One  of  theee  filed  a  bill  against 
the  Booiety  and  other  parties^  obaiging  that  the 
society  were  tnisAeee«for  the  companies,  and  were 
guilty  of  fareaches  of  trust  in  applytng  aknotig  their 
own  membera  large  sums  in  gifts  and  in  payments 
of  travelling  and  other  expenses,  and  calling  on 
them  for  an  aeeount  :--Ueld,  that  the  Irish  Soeiety 
were  constituted  tmstees  for  permanent  public  pur- 
poses Indopcndeatof  theaoropanies,  and  badadisore- 
tion  in  applying  the  fVukde  arising  from  the  property 
retained  by  them  to  these  purposes  c  that  though 
tfaey  were  aecountaUe  to  the  Crown  for  any  neglect 
of  their  duty  as  trustees,  and  also  to  the  city  of 
London  for  misoondnct  in  the  management  of  tbe 
property,  they  were  not  accountable  to  the  com- 
panies. Th$  Skiamitrs  OompoKU  v.  ikt  Irith  Society , 
13  C»  &  F.  425. 

A  trust  was  created  of  certain  premisei  "  for  the 
use  of  a  congregation  of  Protestant  dissenten  of 
tbe  Presbyterian  pereusslonv  who  then  oocasioaally 
met  at  a  house  belonging  to  J  A."  At  that  time,  tlie 
congregsAioB  were  in  connexion  with  and  subject  to 
the  diocipliAary  jurisdiction  of  a  certain  pmsbytery 
and  8yn4Nl.  The  minister  and  part  of  the  congre- 
gation subsequently  seceded  from  that  connexion 
^ad  jurisdiction.    The  trustees  thereupon  brought 


^tmeitt  sj^ainat  '1ti0  siintster,  who 
session  of  the  premises,  and  he  obtrinfcd  the 
mon  injunction  restraining  the  nation  unlfl , 
-^-^M,  that  the  aeaadSng  partiea  did  net 
die  oongregaiien<  for  wlivch  llie  tmi 
and  that  the  injnnetknr  mnsr-  he  diaaoleed*- 
v^  tkmmifj  10  Law  J.  Repk*  (ir.a.)  CK  70;  11 

Gift  of  a  fhnd  te  traateea  upon  trust  to  pscjr,  m^ly, 
'and  dispese  of  the  intocest,  dlndends, nnd  fnildnte 
thenof,  for  tha  maintsnanoe,  support,  andkenait 
of  the  testator'a  son  Ry  and  Ida  dattghtBB  Itf  nnd  ]f , 
snd  tiie  sutvivors  and  auwivor  ol.liMni^  aa  anch 
shares  and  proportions^  and  in  anfeh  manner,  as  his 
said  trustees' dionld  dilnk  meet  piopar  ;  Ifae  triSHees 
applied  part  of  the  income  only  in  snppert  nf  the 
obUdran,  who  aU  died  fajtestatev  If  rid,  theft  4fae 
unapplied  portion  of  the  lueeoM^  addch  naennni- 
kted  during  the  fives  of  the  1ime€faiUre%  n;nd«r 
the  survivors,  belonged  to  the  impRSuHiiiiiaef  Che 
survivor  of  the  three  children,  and  not  to  the 
duary  legatees  of  the  testator.  BoevorT, 
l«]j»wJi.iUp^<v.ai}€h.8»;  llSim.229.    . 

A  prepeifty  was  sealed  en  J  &  hy  hoaftOicmntil 
heahoidJdti^tbe  tasnefit  o£the  Inauliut  Debtors 
Aat,  and  then  the  tiustiae  were  during  his  lib  to 
apply  it  in  eneh  tnaauier,  end  to  annb  nenasi^  tot 
the  board,  Ibdgii^  andsnhsiBtenceeC  J  Anndhis 
finnily  as  the  txusteee  should  tinnk  prapcr;  and 
after  his  decease^  upim  trost  for  auch  fifuMii  ss 
J  R  should  appoint,  and  in  default  of  appomtannt 
in  trust  for  hia  ebildren.  J  &  took  the  benefit  of 
thelnsdvent  Debtors  Act  Hehad  tfafeachddien; 
but  his  wife  was  dead:^Hdd,  thnt  his  ddUteen, 


and'  the  as^naes  to  on&ifonrlh  ef  Iha  lifia 
of  JR.    i2^^v^/f«pio%2Bea.6A. 

A  testatrix,-  having  the  moiety  ef  ai 
directed  her  esBecutors  to  posehase  the  othec  meiety ; 
and  "  if  the  puiohase  should  be  eftm^Otod  wiUs 
twelve  aontha  after  her  death,"  ahe  gaito  tlw  an- 
tirety  on  certain  treats  I  **  bnt  in  ease  her 
should  not  be  able,"  wilhin  that  time,  *'to 
it,"  ahe  directed  bet  mosely  to  be  aeld»  and  tiba 
produce,  together  with  1,1004  to  be  held  en  ether 
trusts.  The  wiU  contained  a  gift  ef  the  reaidne  ef 
her  estate  of  whfttever  kind,  &c.  The  puauhase 
**  was  not  completed"  within  the  time,  althcHi^h  tha 
executors  *'were  able,"  so  that  neither  of  the  ex- 
pressed events  happened  ^-^^eld,  that  the  tmsu 
both  of  the  estete  and  l,lQOi.  failed^  and  Aat  as 
between  the  deviseea  and  beir-at-hiw,  the  latter 
was  entitled  to  the  testatrix's  moiety  of  the 

As  to  the  liability  of  tbe  executors  in  AJa 
qtUBre*    Upjokn  v.  C^fy'sAa,  7  Bee.  69. 

By  a  marriage  settlement,  tmstees  were  em- 
powered, and  were  thereby  requited  at  any  time  or 
timea,  and  from  time  to  time  after  the  maoisige, 
and  during  the  lifo  of  B,  the  intended  wifi^  al  her 
request^  to  lend  A,  the  intended  husband,  any  sun 
not  exceeding  20W.,  part  of  the  tmst  fimda,  en  the 
security  of  his  bond.  After  the  maniage^  A  took 
the  benefit  of  tbe  Insolvent  Debtoim  Ac^  and 
afterward  B  made  an  applioation  to  the  tiuataM  to 
lend  a  sum  of  8H  to  A,  on  the  secnrity  of  his  hoed: 
^Held,  that  the  taking  the  benefit  of  the  aet  hsd 
produced  such  a  change  in  the  circnmatanoes  of  A, 
that  the  trustees  would  not  be  amhooaedin  makiag 
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the  advanccii    Bomt.  Oodtall,  11  Iiaw  J.  Rep.  (11.8.) 
Ch.  891 ;  1  Y.  ft  Coll  C.C.  617. 

A  penon  tianafera  a  turn  of  stock  into  the  names 
of  tznsteesy  and  bj  an  indentnre  under  his  hand 
■nd  seal,  deelans  that  the  stock  shall  be  held  by 
the  tmsteea  upon  eertain  trusts  for  the  benefit  of  A 
and  her  ehUdxen,  by  the  seyilw.  The  settlor  after- 
wards obtains  from  the  trustees  a  re-transfer  of  the 
«tD«k  to  htmself^  and  races  the  seals  from  the  deed. 
By  his  win,  not  lelerrhig  to  the  deed,  he  givea  A 
■B  annnity  and  other  bnefits,  and  the  residne  of 
Ilia  estates  to  tlie  efaildron.  A  is  entitled  to  the 
previaon.  made  for  her  both  by  the  deed  and  the 
wilk    Ariav.i;yM,2Y.ftColLC.C.346. 

Tnutibr  the  anppoit,  clothing,  and  maintenance 
of  an  adnlt:— Had,  to  be  a  trust  for  his  benefit 
generally,  and  to  dovohre  to  his  assignees  under  the 
insolvent  Aot,  notwithstanding  a  provision  to  the 
contrary  in  the  will,  by  which  the  trust  was  created. 
YtmnghmOimdY.  GUbmu,  1  ColU  CO.  400. 

(c)  Priority* 

Mr.  C  maxried  Miss  F,  who  was  a  ward  of  conrt 
Alter  Mrs.  C  bad  attainc^d  twenty '>one  a  settlement 
of  her  foKtmie  was  made,  and  thereby,  after  reciting 
that  it  had  been  pn^oeed  that  2,0001.,  part  of  her 
fortune,  should  be  paid  to  Mr.  C  to  enable  him  to 
boy  a  house  and  furniture,  and  that  the  proposal 
bad  been  sanctioned  by  the  Court,  Mr.  C  covenanted 
with  the  trustees  of  tiie  settlement  that  he  would 
buy  a  house  and  furniture  and  convey  and  assign 
the  same  to  them  on  certain  trusts,  for  the  benefit 
of  himself,  his  wife  and  children.  The  sum  of 
2,000i  was  paid  to  Mr.  C  in  the  beginning  of 
August,' and  widi  this  sum  he  opened  an  account 
with  the  bank  of  Messrs.  S.  On  the  26th  of  August 
a  house  was  conveyed  to  uses  to  bar  dower  in  favour 
of  Mr.  C,  and  the  vendor  was  paid  by  a  cheque  on 
the  bank.  Mr.  C  afterwards  deposited  the  title- 
deeds  of  the  house  with  the  hank,  as  a  security  for 
present  and  future  advances.  The  bank  had  no 
notice  of  the  above  circumstances  or  of  there  being 
amy  trust : — Held,  that  the  house  was  bound  by  the 
trasta  of  the  settlement,  and  that  these  trusts  had 
priority  over  those  declared  by  Mr.  C  in  favour  of 
the  bank.  Matmingfordv,  TolemoMf  14  Law  J.  Rep. 
(ir.8.)  Ch.  160 }  1  Coll.  C.C.  670. 

(B)  Trustees. 

(a)  Aj»poitUwie»i, 

By  a  deed  of  trust  of  1682,  for  the  appointment 
of  a  vicar,  it  was  declared,  that  upon  the  death  of 
any  of  the  trustees,  the  survivors  should  from  time 
to  time,  when  and  as  often  as  they  should  think 
fit,  before  the  number  of  trustees  should  be  reduced 
to  the  number  of  five,  or  within  three  months  after 
they  should  be  reduced  to  the  number  of  four, 
appoint  new  trustees,  and  convey  the  premises  to 
them,  so  as  to  complete  the  number  of  nine  trustees. 
It  appeared,  that  from  the  date  of  the  deed  to  the 
elaetion  of  a  clerk  in  1S40,  this  clause  had  never 
been  strictly  acted  upon,  though  the  number  of  the 
tmatees  had  generally  been  kept  up  to  nine: — Held, 
that  the  informality  in  the  appointment  of  the 
trustees  did  not  vitiate  the  election.  The  Attorney 
Gei>rr«/v.  Cuming,  2  Y.  &  Coll.  C.C.  139. 

A  testetor  devised  his  estates  to  four  trustees, 
with  a  power  of  sale,  and  directed  that,  in  case  any 


trustee  should  die  or  retire  from  the  trust,  the  con- 
tinuing trustees  should  ^nominate"  a  fourth  within 
two  months,  by  any  deed  or  writing  properly 
attested.  One  trustee  died,  and  an  indentnre  was 
executed  in  duplicate  on  the  same  day  by  two  of 
the  trustees  in  England  and  by  the  third  in  Ireland, 
mder  whidi  a  fburth  trustee  was  simply  '*  nomi- 
nated," but  no  conveyance  of  Ae  estete  was  sx- 
eented  to  him.  A  contract  was  entered  into  for 
the  sale  of  the  estate;  the  purchaser  refused  to  com- 
plete, and  the  four  trustees  filed  a  bill  fat  specific 
performanee: — Held,  upon  demorrer  for  want  of 
equity,  that  a  trustee  might  be  appointed  by  two 
deeds  as  well  as  by  one,  but  that  as  no  eonveyattce 
of  the  legal  estete  was  e£focted,  the  new  trustee  was 
not  properly  appointed;  that,  nevertheless,  the 
three  continuing  trustees  might  execute  the  power 
of  sale,  and  that  it  was  competent  for  all  four  to 
file  the  bill,  the  fourth  trustee  being  joined  for  the 
sake  of  conibrmity.  WvhMrion  v.  Stmdytt  14  Law 
J.  Rep.  (m.s.)  Ch.  431. 

(6)  Rtmoodi  and  Change. 

A  surviving  trustee  is  not  deprived  of  the  power 
of  appointing  new  trustees,  by  tiie  mere  eiroumstance 
of  a  suit  having  been  institiited  for  that  purpose. 
Cape  V.  Bentf  15  Law  J*  Rep.  (h.s.)  Ch.  169 ;  8 
Hare,  246. 

According  to  the  true  construction  of  the  usual 
power  of  appointing  new  trustees,  a  greater  number 
of  new  trustees  cannot  be  appointed  in  the  place  of 
persons  ceasing  to  be  trustees,  than  the  original 
number  of  trustees ;  but  a  power  may  be  so  worded 
as  to  aUow  of  a  greater  number  being  appointed. 

On  tiie  marriage  of  an  English  lady  with  a 
citizen  of  the  United  Stetes,  who  was  a  merchant 
resident  in  London,  certoin  funds  were  by  the  mar- 
riage settlement  assigned  to  English  trustees,  in 
trust  to  invest  them  in  the  government  stock  of 
England  or  America,  or  in  real  security  in  England 
or  America;  and  there  was  in  the  settlement  a 
power  to  appoint  new  trustees.  The  English  trustees 
retired,  and  citizens  of  the  United  Stetes,  resident 
there,  were  appointed  trustees  in  their  place: — 
Held,  that  the  appointment  was  good. 

Whether,  where  there  is  a  settlement  of  personal 
property  made  in  England  on  the  marriage  of 
English  persons,  the  appointment  of  foreigners,  or 
persons  resident  abroad,  to  be  new  trustees,  would 
be  a  valid  exercise  of  the  usual  power  of  appointing 
new  trustees,  qtutre,  Meinertzhagen  v.  Davis,  13 
Law  J.  Rep.  (n.s.)  Ch.  457 ;  1  Coll.  C.C.  356. 

A,  B,  and  C  were  trustees  under  a  will.  A  died ; 
B  and  C  became  bankrupt  Three  new  trustees 
were  appointed  by  Uie  Court  in  the  place  of  A,  B, 
and  C.  E*  parte  Vaughan  re  Clarke^  18  Law  J.  Rep. 
(U.S.)  Bankr.  22. 

Upon  a  petition  by  a  mortgagee  for  the  ap- 
pointment of  a  new  trustee  in  the  room  of  die 
infant  heir  of  a  trustee  for  sale  under  a  mortgage- 
deed,  the  Court  in  the  absence  of  the  mortgagor 
refused  the  application.  Inre  Oreen,  2  Coll.  C.C.  91. 

The  residence  of  a  party  interested  in  trust  funds 
being  out  of  the  jurisdiction,  does  not  authorize  the 
Court  to  appoint  new  trustees  without  notice  being 
given  to  such  party.  A  testetor  bequeathed  his 
residuary  estate  to  two  trustees,  whom  he  appointed 
executors;  one  of  them  renounced)  and  after  the 
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deapi  of  the  other,  the  trust  ftinds  cama  into  the 
possession  of  his  legal  personal  representative,  who 
became  bankrupt.  The  cetiuU  que  trust  presented 
a  petition  for  the  appointment  of  a  new  trustee.  On 
it  appearing  that  the  original  testator  had  been 
dead  for  twenty  years,  and  that  the  interest  of  the 
trust  fand  had  ever  since  been  applied  according  to 
the  trusts,  and  upon  the  petiUoners  deposing  that  to 
the  best  of  their  belief  all  the  original  testator's 
debts,  &c.  had  been  paid : — Held,  that  a  new  trus- 
tee might  be  appointed  without  it  appearing  that 
any  personal  representative  of  the  original  testator 
was  before  the  Court.  Ex  parte  Hardman  re  M^y- 
neux,  3  A£.  D.  &  D.  559. 

(c)  LiabiUty. 

N  A  made  a  will,  with  certain  trusts  relating  to 
his  real  and  personal  estate,  and  appointed  trustees 
to  carry  them  into  execution.  One  of  these  trusts 
was  for  the  payment  of  provisions  of  2,500^  for  the 
younffer  children,  and  of  500A  for  the  eldest 
daughter  of  R  A  B,  who  was  one  of  the  executors 
and  trustees  under  the  will.  An  act  of  parliament 
was  obtained  to  carry  some  of  the  trusts  of  this  will 
Into  execution  i  and  under  this  act,  lands  devised  to 
N  A  were  sold.  The  trustee  under  the  act  was  U  L, 
On  a  bill  filed  against  him  by  the  legatee  of  the 
2,500/.,  he  sought  to  take  advantage  of  the  payment 
by  him  of  that  sum  to  R  A  D :— Held,  that  R  A  B's 
receipt  was  no  discharge  of  U  L's  liability,  as  by 
tile  terms  of  the  act  he  was  absolutely  bound  to  pay 
the  debts  and  discharge  the  children's  portions ;  and 
it  was  not  set  up  in  the  answer,  nor  proved,  that 
R  A  B  had  specifically  received  this  money  as 
trustee  for  his  daughter.  Lawrence  v.  Blake^  8 
C.  &  F.  504. 

Part  of  a  sum  of  money  which  had  been  raised 
by  a  husband  upon  the  security  of  property  com- 
prised In  his  marriage  settlement  by  means  of  a 
suppression  of  the  st- ttlenient  was  lent  by  him  to 
the  trustee  of  the  settlement  upon  his  bond,  the 
trustee  being  ignorant  of  the  means  by  which  the 
money  had  oeen  raised.  After  the  death  of  the 
husband  the  wife,  who  was  entitled  to  a  life  interest 
in  the  settled  property  with  remainder  to  her  chil- 
dren, took  out  administration  to  her  husband  and 
filed  a  bill  in  her  own  name  and  in  the  names  of 
her  children  by  herself  as  their  next  friend  against 
the  trustee,  who  had  in  the  mean  time  taken  the 
benefit  of  the  Insolvent  Debtors  Act,  praying  that 
the  sum  due  upon  the  bond,  "  which  the  widow  as 
administratrix  ofiered  to  deliver  up,"  might  be  re- 
placed with  interest  upon  trusts  of  the  settlement : 
— Held,  that  the  widow  and  children  had  a  clear 
equity  to  follow  the  money  in  the  hands  of  the 
trustees,  and  that  they  would  have  had  the  same 
equity  if  instead  of  being  a  trustee  he  had  been  a 
stranger ;  and,  semble,  that  such  a  claim  would  uot 
have  been  barred  by  the  trustee's  discharge  under 
the  Insolvent  Debtors  Act,  even  if  it  had  been 
proved  (which  it  was  not)  Uiat  the  bond  debt  had 
been  included  in  the  schedule.  Buckeridgev.  Gkute, 
10  Law  J.  Rep.  (n.s.)  CK  134;  1  Cr.  &  P.  126. 

A  trustee  was  empowered  to  invest  in  the  public 
funds  or  on  real  security.  He  had  in  his  hands  a 
sum  which  in  the  interval  between  receiving  and 
investing  in  a  contemplated  real  security  he  invested 
in  Exchequer  bills,  which  he  left  in  Uie  h^ds  of 


a  broker  who  misapplied  them : — Held,  that  die 
trustee  was  personally  liable. — Held»  also,  that  the 
trustee  was  liable  for  the  value  of  the  Excheqaer 
bills  at  the  time  of  the  loss,  and  not  for  the  itod 
which  the  money  would  have  purchased.  Mattkna 
▼.  Brise,  12  Law  J.  Rep.  (n.8.)  Ch.  263;  6  Bea.  m 

If  trustees  are  dire^teid  to  invest  trust  money  on 
government  or  real  securities,  and  they  do  neither, 
they  are  answerable,  at  the  option  of  the  cettwiifu 
trust,  either  for  the  money  or  the  stock  which  might 
have  been  purchased  therewith.  Husband  aodinCe 
had  a  power  to  sell  real  estates,  with  the  consent  of 
the  trustees ;  the  monies  were,  with  all  coDvenieBt 
speed,  to  be  laid  out  in  the  purchase  of  other  l&ad^ 
and  until  a  convenient  purchase  could  be  effected,  it 
was  made  lawful  for  the  trustees,  with  the  conseat 
of  the  husband  and  wife,  to  invest  the  monej  in 
government  or  real  securities.  A  sale  took  place 
in  1811,  and  in  1816  the  produce  was  lent  by  the 
trustees  on  personal  security: — Held,  that  the 
trustees  were  liable  for  the  stock  which  the  vaaatj 
would  have  produced  in  1816.  Held,  also,  that  the 
trustees  ought  not  to  have  consented  to  a  sale  vith- 
out  first  providing  the  means  of  investing  the  pnr- 
chase-money.  Watts  v.  Girdlestone,  1 2  Law  J.  Bep. 
(x.s.)  Ch.  363  ;  6Bea.l88. 

A,  on  his  marriage  with  B,  by  his  marriage 
settlement  covenanted  with  a  trustee,  that  he  wonhi 
on  Martinmas  day  1824  pay  10,OOOZ.,  the  tmsu  of 
which  were  to  be  for  A  for  life,  with  remainder  to 
B  for  life,  with  remainder  to  the  childrrn  of  the 
marriage,  and,  in  default  of  children,  for  the  per- 
sons therein  mentioned.  A  died  in  1836,  vithoat 
having  performed  the  covenant;  After  A's  deiths 
suit  was  instituted  by  B  against  the  trustee,  to  make 
him  personally  liable  for  the  non-performance  of 
the  covenant  A  reference  was  made  to  the  ^taster 
to  inquire  whether  A  was  of  ability,  after  1824,  to 
pay  the  10,000^.,  or  any  part  of  it.  It  appeared 
that  A  had  for  seven  years  after  1 824  an  iocome  of 
1,800/.  a- year,  but  that  he  had  no  other  property 
than  this  income,  and  that  he  had  always  lived 
up  to  or  exceeded  his  income.  The  Master  fonsd 
that  A  was  of  ability  during  these  seven  yean  b 
have  paid  4,200/.  in  part  performance  of  the  covea* 
ant  No  exceptions  were  taken  to  the  report.  On 
the  hearing  of  the  cause  on  further  directions,^ 
Held,  that  the  trustee  was  liable  to  pay  4,*200Z. 
in  part  performance  of  the  covenant  Ko  exceptions 
were  taxen  to  the  report  On  the  hearing  of  the 
cause  on  further  directions, — Held,  that  the  trustee 
was  liable  to  pay  4,200/.,  and  that  had  the  report 
been  excepted  to,  it  would  have  been  confirmed. 
Mailland  v.  Bateman,  1«3  Law  J.  Kep.  (K.6.)Ch.26^ 
and  see  Bateman\. Maitland,  14  Ibid.  S83. 

Where  trustees  had  a  discretionary  power  to  inteet 
trust  monies,  either  in  government  or  on  real  se- 
curities, but  they  allowed  the  trust  fund  to  remaia 
in  the  hands  of  one  of  the  trustees  till  his  hank- 
ruptcy,  it  was  held,  that  the  trustees  were  only  liahle 
to  make  good  the  principal  money  and  isterest; 
and  were  not  chargeable  with  the  value  of  the  slock 
which  might  have  been  purchased  with  the  rooni» 
at  the  time  they  were  received.  Shepherd  r.McmUt 
1 4  Law  J.  Rep.  (n.s  )  Ch.  3G6. 

Liability  of  husband  for  breach  of  trust  of  hit 
wife  before  marriage.  Palmer  v.  Wak^eU,  3  Bea. 
227. 
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A  tf  sUtrix  gav«  her  personal  estate  to  A  and  B, 
8til>ject  to  debts  and  legacies  upon  certain  trusts, 
and  she  appointed  A  alone  executor.  A  fund  over 
which  the  testatrix  had  a  power  of  appointment  was 
transferred  into  the  names  of  A  and  B.  A,  the 
executor,  representing  that  a  considerable  part  of 
the  fund  was  wanting  to  pay  debts  and  legacies, 
induced  B  to  join  in  selling  out  the  fund,  promising 
to  give  a  mortgage  security  for  what  might  not  be 
wanted  for  debts,  &c.  A  received  the  whole,  but 
applied  a  very  inconsiderable  sum  in  payment  of 
debts,  &c. : — Held,  that  B  was  liable  to  replace  so 
much  of  the  stock  as  had  not  been  applied  in  pay- 
ment of  debts,  fire,  and  to  account  for  the  dividends. 
Hewitt  V.  Poster  J  6  Bea.  259. 

Payment  by  a  trustee  to  an  infant  cestui  que  trust, 
nineteen  years  of  age,  on  the  false  representation  by 
herself  and  her  parents  that  she  had  attained  the 
age  of  twenty- one,  held  to  be  a  discharge  to  the 
trustee  for  the  sum  so  paid ;  but  a  release  executed 
by  the  infant  to  the  trustee  of  all  demands  in  respect 
of  the  trust,  held  not  to  be  a  bar  to  a  suit  by  the 
same  cestui  que  trust  against  the  trustee,  although 
such  suit  was  not  brought  until  seven  years  af^erthe 
cestui  que  trust  had  attained  twenty -one.  Overton  v. 
Banister,  S  Hare,  60S. 

Trustees  under  a  will  decreed  to  pay  interest  at 
5t.  per  cent  per  annum  on  balances  mixed  by  them 
with  their  own  monies,  and  used  in  their  own  busi- 
ness, although  the  will  authorized  them  to  invest 
the  residue  on  "  ffood  private  securities."  Westover 
V.  Chapman,  1  CoiL  C.C.  177. 

(d)  Powers,  Rights  and  Duties, 

A  trustee  is  bound  not  to  do  anything  which  can 
place  him  in  a  position  inconsistent  with  the  interests 
of  the  trust,  or  which  can  have  a  tendency  to  inter- 
fere with  his  duty  in  discharging  it  Neither  the 
trustee  nor  his  representative  can  be  allowed  to 
retain  an  advantage  acquired  in  violation  of  this 
rule. 

A  trust  waa  created  by  a  debtor  for  the  benefit  of 
creditors,  and  the  trustee  had  the  power  to  bind  the 
debtor  personally  and  heritably  for  the  benefit  of  the 
trust  By  the  terms  of  the  trust  deed,  the  trustee 
was  likewise  required  to  do  all  in  his  power  to  keep 
the  residue  of  his  trust  estate  as  large  as  possible 
for  the  debtor.  The  trustee  purchased  an  annuity 
granted  by  the  debtor,  after  the  date  of  the  trust 
deed.  The  trustee  died.  His  representatives  sought 
to  enforce  the  annuity  against  the  grantor.  It  was 
held  that  they  could  not  do  so,  and  a  decree  of  the 
Court  of  Session,  affirming  their  right,  was  reversed. 
Hamilton  v.  Wright,  9  C.  &  F.  11 1. 

A  purchase  of  an  annuity  by  a  party  standing  in 
a  fiduciary  situation,  set  aside. 

The  rule  of  the  Court  relative  to  purchases 
made  by  parties  standing  in  a  fiduciary  situation,  is 
not  confined  to  particular  classes  of  persons,  as 
trustees,  solicitors,  and  guardians,  but  affects  all 
persons  coming  within  the  principle  of  the  rule ; 
and  no  persons  will  be  permitted  to  purchase  inter- 
eats  when  they  have  duties  to  discharge  which  are 
inconsistent  with  their  character  of  purchasers. 

A  party  who  is  intrusted  to  sell  and  manage  for 
others,  undertakes,  in  the  moment  in  which  he  be- 
comes a  trustee,  not  to  manage  for  the  benefit  and 
advantage  of  himaelf.     Greenlaw  v.  King,  10  Law 


J.  Rep.  (s.8.)  Ch.  129,  affirming  s.  c,  9  Ibid.  377; 
3  Bca.  49. 

A  testator  devised  his  estates  to  three  trustees, 
upon  trust  that  they  or  the  survivors  or  survivor  oi 
them,  or  the  heirs  of  su6h  survivor,  should  as  soon 
as  conveniently  might  be  af^er  his  decease,  but  at 
their  discretion,  sell  his  said  estates.  Two  of  the 
trustees  disclaimed ;  the  third,  who  was  the  testa- 
tor*s  heir-at-law,  proved  the  will,  but  died  without 
having  sold  the  estates;  by  his  will  he  devised  and 
bequeathed  all  estates  vested  in  him  as  trustee  to 
the  plaintiff^,  upon  the  trusts  affecting  the  same; 
the  plaintiffs  contracted  to  sell  the  estates: — Held, 
upon  bill  for  specific  performance,  that  the  trustee 
and  heir  of  the  original  teetator,  who  accepted  the 
trusts,  was  not  authorized  in  devising  estates  which 
devolved  upon  him  as  trustee,  and  that  his  devisees 
had  no  power  to  execute  the  trust  for  sale.  Cooke  v, 
Crawford,  11  Law  J.  Rep.  (n.s.)  Ch.  406. 

A  trustee  cannot  by  contract  waive  his  right  to 
resort  to  the  life  interest  of  a  tenant  for  life,  for  the 
purpose  of  replacing  a  trust  fund,  which  in  breach 
of  trust  he  has  lent  to  the  tenant  for  life. 

A  trustee  in  breach  of  trust,  lent  the  trust  fund 
to  A  B,  the  tenant  for  life.  The  trustee  afterwards 
concurred  in  a  creditors*  deed,  by  which  A  B*8  life 
interest  was  to  be  applied  in  payment  of  his  debts, 
and  the  trustee  received  thereunder  a  debt  due  to 
him  from  A  B.  Before  the  other  creditors  had 
been  paid,  the  trustee  retained  the  income  to  make 
good  the  breach  of  trust: — Held,  upon  a  bill  filed 
by  the  trustees  of  the  creditors*  deed,  that  this  Court 
would  not  prevent  such  an  application.  Fuller  v, 
Knight,  12  Law  J.  Rep.  (n.S.)  Ch.  182  ;  6  Bea.  205. 

Trustees  authorized  to  consent  to  a  sale,  with  a 
direction  to  invest  the  produce  in  real  or  govern- 
ment securities,  ought  not  to  consent  to  a  sale, 
without  first  providing  the  means  of  investing  the 
purchase-money.  Walts  v.  Girdlestone,  12  Law  J. 
Rep.  (N.s.)  Ch.  363;  6  Bea.  1S8. 

By  a  marriage  settlement,  trustees  A  and  B  were 
directed  to  pay  the  income  of  a  fund  to  C,  the 
husband,  for  life,  and  then  to  D,  the  wife,  for  life, 
and  to  stand  possessed  of  the  principal  for  the 
children  of  the  marriage,  and  in  default  of  children, 
for  the  executors,  administrators,  and  assigns  of 
the  husband.  The  settlement  contained  a  proviso, 
that  it  should  be  lawful  for  A  and  B,  during  the 
lives  of  C  and  B,  or  the  life  of  the  survivor,  with 
their,  his,  or  her  consent  and  approbation  in  writing, 
to  lay  out  and  invest  the  whole  or  any  part  of  the 
monies  to  be  produced  by  the  sale  of  the  stocks, 
funds,  and  securities  at  any  time  or  times  in  the 
purchase  of  leasehold  lands,  messuages,  or  tene- 
ments in  England,  for  any  term  or  terms  of  years" 
whereof  not  less  than  sixty  should  be  unexpired  at 
the  time  of  such  purchase,  to  be  conveyed  or  as> 
signed  to  them  upon  the  trusts  of  the  settlement 
C,  the  husband,  died,  having  appointed  A  and  B 
his  executors,  and  the  will  was  proved  by  A  alone. 
There  was  no  issue  of  the  marnage.  D,  the  wife, 
married  L.  An  application  by  L  and  D  to  A  and 
B,  to  purchase  leaseholds  of  which  more  than  ninety 
years  were  unexpired,  was  acceded  to  by  A,  but 
declined  by  B.  Bill  to  compel  B  to  exercise 
the  power,  or  to  remove  him  IVom  being  a  trustee, 
dismissed.  Lee  v.  Young,  12  Law  J.  Rep.  (n.8.} 
Ch.  478  ;  2  y.  &  Coll.  C.C.  5W. 


776 


TRUST  AND  TRUSTEE— (TftUBiMd). 


A  testator  gave  all  bis  estates  to  trustees,  in  trust 
for  his  son  for  life,  with  remainder  to  the  use  of  the 
first  and  every  other  son  of  bis  said  sou  and  their 
heirs  male.  The  son  married,  and  bad  one  son  and 
two  daughters.  While  the  grandson  was  yet  an 
infant,  the  son,  being  tenant  for  life,  desired  to 
invest  52,Q00L  upon  mortgage  of  certain  estates  in 
Ireland,  and  a  reference  was  directed  to  the  Master 
to  state  whether  a  good  title  could  be  made  to  these 
estates.  The  Master  refused  to  allow  the  trustees 
to  attend  the  investigation  of  the  title: — Held,  that 
as  the  tenant  for  life  and  his  infant  son  were  not 
the  only  persons  interested  in  the  property,  the 
trustees  who  represented  the  interests  of  all  the 
cesittis  que  trust  ought  also  to  be  allowed  to  attend 
and  investigate  the  title.  Davis  v.  Combermers,  14 
Law  J.  Rep.  (i(.a.)  Ch.  171. 

A  power  was  given  in  a  marriage  settlement  to 
trustees,  and  they  were  authorized  and  required, 
^  with  the  consent  and  direction  in  writing  of  the 
tenant  for  life,  to  sell  all  or  any  part  of  the  trust 
funds,  and  with  the  like  consent  and  direction,  to 
lav  out  and  invest  the  monies  to  arise  from  such 
sale  in  one  or  more  purchase  or  purchases  of  free- 
bold  or  copyhold  hereditaments,  or  leasehold  here- 
ditaments for  a  term  of  years  whereof  not  less  than 
sixty  years  should,  at  the  time  of  such  purchase,  be 
unexpired,  and  either  with  or  without  requiring 

{production  of,  or  inquiring  into  the  title  of  the 
essor  of  such  leasehold  hereditaments  to  or  to  de- 
mise the  same,  in  some  convenient  place  or  places 
in  England  or  Wales*' : — Held,  that  the  trustees,  at 
the  request  of  the  tenant  for  life,  were  justified  in 
Investing  the  trust  funds  in  the  purchase  of  lease-A- 
hold houses  situate  in  London,  and  that  they  could 
exercise  no  discretion,  except  for  the  purpose  of  as- 
certaining that  the  premises  were  of  sufficient  value 
and  in  a  proper  situation,  &c. 

Held,  that  the  two  dissenting  trustees,  who  bad 
incurred  separate  sets  of  costs,  and  appeared  by 
distinct  counsel,  were  entitled  to  such  costs,  as  be- 
tween solicitor  and  client,  out  of  the  trust  funds, 
ihmicUrk  v.  Jskkmnkam,  H  Law  J.  Rep.  (if.8.) 
Ch.  241. 

The  tnistees  of  a  free  grammar  school,  whose 
origin  did  not  appear,  held  prt^perty  to  the  use  of 
the  sobool.  Having  elected  a  schoolmaster,  they 
obliged  him  to  eater  into  a  bond  and  agreement, 
stipulating  that  be  should  not  have  or  claim  a  firee- 
huld  in  the  school  or  estates,  and  should  quit  at  »z 
mouths*  notice,  and  should  not  intermeddle  with  the 
eetAtet,  and  certain  other  stipulations  as  to  the 
gvvi'nunent  and  naanagement  of  the  school; — Held, 
tiiAl  the  trustvta  bad  exceeded  their  powers.  In 
»v  H^jisim  i^VM  Ormmmmr  School,  2  Bea.  228. 

A  testator  a»poiuted  two  trustees,  and  gave  them 
a  mmrr  of  msKiiur  advanoements  to  his  children, 
and  be  di)^'(e<l  if  either  declined  to  act  a  new 
tHtstre  altuuld  be  appointed.  One  alone,  the  mo- 
\\m «»)  tb«»  ohildr«»u«  acted  and  made,  aa  waa  alleged* 
Advanoeiumte  without  the  concurrence  of  the  other 
lni«t«»is  or  the  appointment  of  a  new  trustee  i — 
\\s\\\^  that  tb«»  proner  discretion  had  not  been  e»er- 
(>tM a.  and  that  no  Inqwhies  oould  be  directed  aa  to 
%\w  alleiKHl  advancewmts  with  a  view  to  their  being 
.H,m»7    h^h^  V.  W^^kf^ld,  3  Bea.  227. 

An  Mlale  wss  adwinlstt^rtd  under  the  Court,  and 
hII  »0s1m>»  Urlivg  pmided  for.  the  devisee  was  let 


into  possession.    A  further  dftim 

made  against  the  estate : — Held,  that  the  tmHeee 

of  the  will  were  not  justified,  of  their  entn  nntbsrilyb 

in  taking  possession  to  provide  for  it 

v.  Haiton,  6  Bea.  S& 

Where  the  Court  adminiaters  Che 
teee  are  protected  against  allclatniaon  tbetfstifcw'e 
estate,  but  legatees  still  remained  UaUe  in  lesfeet 
of  their  beneficial  interest.     Ibid. 

Bequest  of  chattela  real  to  tmstee  to  ereet  sneb 
monument  as  they  should  think  fit,  and  bsiU  sn 
organ  gallery.  The  £rst  ohjeti  was  valid,  the 
second  invalid,  under  the  Statnte  of  Moftasain;— 
Held,  that  the  trustees  were  wrong  in  applying  Ibe 
whole  to  the  first  object,  and  an  inqnify  was  dindid 
to  apportion  the  gilt*    i#diM»  t.  €Mb,  6  Bea.  ML 

Trustees,  with  the  ennaent  of  A  B,  the  tenant  ki 
life,  had  a  power  to  sell  the  tmat  estate^  and  infest 
the  produce  in  other  real  estntee.  In  IS  10^  A  B^ 
with  the  concurrence  of  the  truatef:^,  aoid  the  eHiie 
for  8,4401.,  and  received  the  pun4»ase-«Doney ;  absnt 
the  same  time,  *'  but  whether  with  Che  ennonnoMe 
of  the  trustees  was  not  pitrved,"  A  B  powJuwd 
another  estate  for  17,400(^  of  the  8,4ftOJL  8»lMi 
was  psid  by  A  By  in  pact  payoMRt  for  the  s^eead 
estate ;  the  remainder  was  paid  partly  «vi  of  A  B*a 
monies,  and  partly  by  money  raised  by  s  moflns 
of  the  estate;  The  ettafte  was  eoaveycd  to  A  B  in 
fee.  No  acknowledgment  or  dedntatinn  of  tn^ 
waa  ever  made  by  A  B,  and  he  idnlnnd 
of  the  estate  till  th^y  years  after,  wlien  he 
bankrupt  The  Court,  againrt  A  fi*ls 
presumed,  under  these  circumatances,  that  the  pn^ 
chase  had  been  made  under  the  power  for  the  b^ 
nefit  of  the  trust,  and  hdd  that  there  had  been  no 
such  advene  poaeession,  and  no  aiieh  aoquieseeaae 
on  the  part  of  the  tmstees,  aa  to  ptednde  the  Ceaii 
making  a  declamtion  that  they  bnd  a  lira  on  the 
estate  to  the  extent  of  the  tma^nioniea  invested  in 
its  purchase.    Prieo  v.  Blsktmon,  6  Bea.  507. 

A  trustee  will  be  restrained  by  thia  Conitftssa 
using  the  legal  powers  that  have  been  oonfvied 
upon  him  otherwise  than  for  the  legitimate  pnrpoaBa 
of  his  tmat,  and  therefore,  a  demvrrcr  for  want  ef 
equity,  cannot  he  anstained  to  a  bill  soebing  anch 
relief,  although  the  plaintiff  may  ha^e  a  mnedy  s(t 
law.    Balis  ▼.  Struit,  I  Hai«,  146. 

Devise  and  beqneat  of  foediold,  eppyMd,  aai 
personal  estate,  upon  trust  for  sale  at  the  discretien 
of  the  trustees,  and  that  the  rents,  intoeats  and 
proceeds  shoald  be  divided  amnngit  a  olaas 
equally  or  in  other  pronoitiona,  ns  tiin 
having  regard  to  their  eironmataneea,  simald 
point:  followed  by  an  nnatteated  oodidl 
the  application  of  snob  renta,  iatareat  and 
for  the  benefit  of  such  of  <he  dasa  as  won 
ried  or  unsettled,  and  pactienlatly  for  the 
able  support  of  P,  (one  of  the  dam)  wlw 
weak  mind  $  and  in  ease  dw  tmaCee  slionld  i 
to  petform  the  whole  tmat,  the  vent  to  bn 
by  any  pemena  he  might  appoint,  hnviag  RfSd  •• 
the  aame  intentiona.  The  truatoe,  by  dned,  dindMl 
the  manner  in  which  the  estatra  ahnnld  beeoli,  lbs 
proportions  of  die  pmceeds  applied,  and  dimaisdtbe 
division  thereof  among  the  other  objnets  to  he  past* 
poned  till  after  thedealbof  P,  and  namtftaied  eibsr 
persons  to  execute  the  trusts,  whieh  nsig^t  remabi 
unexecuted  at  his  (the  trustee's  dnatk),  and  di- 
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reeted  thcfin  to  dtfltiHmte  the  iturpliM  pfoeeeds  of 
tho  Mtates  amongst  other  objects  aeoording  to  their 
exig«nclcs-:^^H^,  that  the  ttwitee,  for  the  govem- 
ittont  of  his  own  disoretioii,  night  |nro|ier^  have 
regard  to  the  directiont  of  the  anattested  eodkil,  e^n 
as  to  the  prMeods  of  the  m$k  estate^  as  fkr  as  he 
«Mas  not  restrained  by  the  effect  of  the  will ;  that 
tke  iMTOtpectii^  direodons  in  the^  deed  of  appof  nt- 
Boent  were  not  necessarily  isffnlSd,  espeoially  those 
whioh  related  to  the  ftiture  naSntenance  of  P»  and 
thait  the  attempt  to  delegate  powers,  whioh  the 
tnwtee  eonld  not  transfer,  ^d  net  invalidste  the 
directions  in  the  same  deed  which  he  had  power  to 
grmi,    HIieh  ▼.  Liworthy,  2  Hare,  SOO. 

A  testatoTf  sifter  devising  his  real  estate  in  strict 
aettlenent,  subject  to  the  payment  of  his  debts  and 
legwies,  deolared  that  it  shonldbe  lawflil  for  his 
tmstoea,  and  he  anthorised  and  empowered  them,  if 
they  in  their  <Useretion  should  ^nk  At,  absolutely 
to  sell  his  estate  at  C  $  and  after  giving  them  fnU 
powen  in  regard  to  tiie  eondnct  of  tlM  sale,  he 
direecoid  and  dedared  that  they  should  stand  pos- 
sessed of  the  monies  arising  from  the  eale  upon 
tnwt,  after  payment  of  all  costs,  to  Aj^ly  snd  die* 
poM  of  the  remainder  in  sash  manner  as  therein'^ 
bcfoffe  had  been  directed  ceneeming  the  residae  of 
lus,  the  teetalor's,  personal  eelate.  One  of  the  trus- 
tees was  afterwards  removed  ftom  his  oAte  by  a 
codiei].  The  sale  of  the  estate  was  not  required  for 
the  psynent  of  debts  or  legaoies: — Held,  that  the 
power  of  sale  vested  in  the  trustees  was  disere- 
donaryy  and  that  the  reddnary  legatee  of  the  per* 
sonalty  could  not  compel  a  sale.  SMppenUon  v. 
Tomtr,  I  Y.  8i  Coil.  C.C.  44h 

TruBlse  of  stocky  on  transferzing  the  stock  to  his 
eetimi  que  tnuif  held,  under  the  eireumstaaces  of 
the  ease,  entitled  to  an  aefcnowledgment  by  the 
ctfrtei  qme  tnut  of  the  stock  being  receiTed  in  full  of 
nil  dcsnands,  tbeugh  not  entided  to  a  rriease  nmler 
seal.  And,  inasmuch  as  the  estiM  gve  trm$i  de- 
diaed  to  make  the  acknowledgment,  the  Court 
«fiieeted  e  general  adnmiistmtion  acoeant  to  he 
taken  of  the  real  aad  paraeaal  estate  of  the  testator, 
from  whose  seal  and  persoaal  estate  the  stoek  was 
deriTcd,  althoagh  no  acoouat  hot  a  mere  transfer  of 
the.steek  was  prsgiied  ler  by  the  bill,  and  no  open 
unsettled  account  suggested  by  the  answer.  Chad' 
wUk  w.  HMik^^  2  CoU.  CO.  Ift7. 

(e)  Jnvettment  6y. 

A,  being  entitled  ler  hee  IHe  to  the  iaeeme  of  a 
trust  Amd,  in  which  other  pereons  were  infesrsstsd 
in  remainder,  who  were  ininnts and  anarried  women, 
preaented  a  petition,  praying  diat  the  trust  fund 
might  bo  inveoted  upon  real  seoarilies  in  Inlaiid, 
under  the  anthenty  of  4  ft  5  WUl.  i.  c»  29.  The 
Comt  refttsed  to  midce  the  order,  aa  it  was  net  shewn 
that  sack  an  investment  would  be  beneficial  to  the 
parties  who  wsse  entitled  in  remainder^  Stmari  r. 
.  Stmmn^  AO  Law  J.  Rep.  <N.a)  Ch.  IM  i  a  Bea..48a 

Wheia  a  traetee  Iws  trust  money  in  his  handi 
whSeh  he  is  aathoriaed  to  ky  out  in  the  pabHe 
funds,  oc  otti  real  .security,  he  is  jostled,  ptadiag 

moadgMeesenrity^  in  iavastiag  Uie  aamey  inExehe- 
quet  bills.  Jlett*sMvy,iiHw,12Lair  J.Repk(HA) 
Ch«2a»(6Bea.2S9. 

Upoa  the  petitioa  o£  a  tenant  for  HCb  of  trast 
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funds  invested  in  the  8/.  per  cent  consols,  the  Court 
ordered  a  reference  to  the  Master  to  inquire  as  to 
the  expedieney  of  investing  part  of  the  trust  monies 
upon  mortgage  of  estates  in  Ireland,  at  4/.  per  cent., 
and  that,  dthougli  the  unborn  children  of  succes- 
sire  tenants  ftn  life  might  become  entitled  to  the 
principal. 

Warrants  to  attend  the  Master  upon  such  a  re- 
ference need  not  be  served  upon  the  parties  contin- 
gently entttied  in  remaSnder.  In  re  Lord  mitiam 
Pmtkti,  14  Law  J.  Rep.  (U.S.)  Ch.  521. 

Where  a  trustee  neglects  to  invest  on  real  Or 
government  lecuriries  according  to  the  trust,  the 
wtm  qne  inut  has  the  right  of  selecting  whether  the 
trustee  shall  be  answerable  fbr  the  money  or  for  the 
stook. 

An  executor  and  trustee  directed  to  invest  a  le- 
gacy on  mortgi^,  may  properly  appropriate  one 
of  the  testator's  mortgages  in  payment  of  the  legacy, 
hut  he  must  aseertaSn  ite  sufHcxency. 

A  trustee  having  the  option  of  investing  on  mort- 
gage or  government  security,  improperly  took  an 
insufficient  mortgage  security.  Being  held  an* 
swerable,  the  Court  decided,  that  having  exercised 
his  discretion,  though  improperly,  he  was  answer- 
able for  the  money  lost,  and  not  for  the  stock  it 
might  have  produced.  Ames  v.  Parkhuon.  7  Bea. 
879. 

(/)  Conveyance  froau 

Where  parties  csll  on  tnutecs  to  part  with  their 
estates,  on  the  gronnd  that  their  trusts  have  termi- 
nated, they  are  bound  cleariy  and  satisfactorily  to 
shew  the  fact  to  the  trustees.  Htdfard  v.  Phipps, 
10  Law  /.  Rep.  (ir.8.)  Ch.  209;  8  Bea.  484 ;  4  Ibid. 
476. 

Where  a  trustee  per  otrfre  vie  disclaims  all  in- 
terest in  the  estates  devised  to  him,  the  Court  does 
not  possess  jurisdietien  under  the  statute  1  Will.  4. 
c.  47.  to  direct  the  testator's  heir-at-law  or  the 
tenant  for  life  of  an  equitable  estate  to  join  in  the 
ooweyanee  of  the  estate  sold  to  a  purchaser  Under 
the  directions  of  the  Court  in  a  creditors'  suit 
HewUng  v.  Archer,  14  Law  J.  Bep.  (if.8.)  Ch.  169. 

(g)  Actume  otud  SuiU  by  mad  agaimt. 

Bin  by  assignee  of  a  trust  fund  to  obtain  pay<- 
ment.  The  trustees  having  stated  that  they  were 
ignorant  ae  to  the  execution  of  the  assignment,  the 
plaintiff  moved,  under  the  5d)  General  Order  of 
9th  May  1889,  for  a  preliminary  inquiry  as  to  that 
fact  ;*— Held,  tint  the  case  was  not  within  Ae  Order. 
Fret  v«  Hamliton,  4  Bea.  88. 

An  Older  on  motion  fer  payment  into  court  by  a 
trustee  of  trust  ftinds,  admitted'  to  h&ve  been  sold 
out  under  a  power  of  attorney  executed  by  htm', 
reftised  on  the  ground  that  there  was  not  a  suffi- 
cient admissiottof  the  misapplication,  and  the  trus- 
tees behkg  authorised  to  vary  the  investments. 
Meyer  v.  Jfeafrfea,  4  Bea.  848. 

On  a  bHl  by  a  married  woman  against  her  trus- 
tees, to  obtain  a  transfer  of  her  separate  property,  it 
is  not  in  ordinary  cases  necessary  to  prove  the 
marriage.     Tkerlfy  v.  Ye4iei,  1  Y.  ft  Ooll.  C.C.  486. 

On  the  marriage  of  A  and  B,  the  fortune  of  B, 
which  consisted  partly  of  a  stfm  of  money  due  from 
C  to  D,  and  secured  by  the  bond  of  C,  %as  settled 
on  -the  fUMnded  huibdnd  andwife  and  their  issue. 
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The  bond  was  not  referred  to  in  the  settlement,  but 
the  wife's  fortune  was  therein  stated  to  have  been 
paid  to  the  trustees ;  and  power  was  reserred  to  the 
trustees  to  lend  the  wife's  fortune  to  A,  the  hus- 
band, on  his  personal  seonrity.  The  marriage  took 
efiecty  and  some  years  afterwards  the  son  of  A  and 
B  filed  his  bill  against  C  to  recover  the  money  due 
upon  the  bond,  alleging  that  C,  with  knoiwledge  of 
the  existence  of  the  settlement,  and  that  aecording 
to  its  provisions  the  money  ought  to  have  been  paid 
to  the  trustee*,  wrongfully  paid  the  money  to  A, 
who  had  wasted  it  and  become  bankrupt.  In  sup- 
port of  the  allegation  as  to  C's  knowledge  of  the 
provisions  of  the  settlement,  the  plaintiff  gave  some 
general  evidence  connecting  him  with  that  instru- 
ment, as  that  he  was  brother-in-law  to  B ;  that  the 
parties  married  from  his  house ;  that  he  was  spoken 
to  on  the  subject  of  the  Mttlement;  that  it  was 
prepared  by  his  attorney,  and  that  he  was  present 
when  it  was  read  over  previously  to  execution ;  but 
the  bdnd  was  not  produced,  nor  was  there  any  proof 
of  its  existence ;  and  C,  hf  his  answer  (which  was 
in  evidence),  averred  that  it  had  been  long  siace 
satisfied: — Held,  under  tfkese  circumstanees,  that 
the  plaintiff  could  not  recover  from  C  the  amount 
of  the  bond.  Hote  v.  Clarke,  1  Y.  fr  Coll.  C.C.  684. 
Devise  of  real  estates  to  ti ustees,  for  a  term  of 
twenty-one  years,  and  subject  thereto  and  to  the 
trusts  thereof,  to  A  for  lifs,  with  liberty  to  cut 
timber,  ftc,  for  buildings  and  repairs  only ;  re- 
mainder to  B  for  IH^  with  like  liberty,  &c. ;  re- 
mainder to  the  sons  of  B  successively  in  tail ;  and, 
after  like  remainders  to  C  and  D  and  sons  respec- 
tively, remainder  to  £  for  life,  with  like  liberty,  8ra ; 
remainder  to  the  sons  of  £  successively  in  tail, 
with  divers  remainders  over ;  remainder  to  the  testa- 
tot's  own  right  heirs,  with  -the  declaration  that  the 
trustees  of  the  term  should  receive  the  rents  and 
.  profits  of  the  estatee,  cut,  fell,  and  sdl  the  timber 
at  mature  growth,  in  due  succession,  and  yearly 
(until  the  testator's  dcbta  and  pecuniary  legacies 
should  be  paid)  thereout  pay,<— first,  a  certain  annu- 
ity, and  also  a  yearly  rent-charge  of  1,0002.  to  the 
person  entitled  to  the  estates  expectant  on  thedcter- 
minatitm  of  the  term;  secondly,  the  expenses  of  the 
trust ;  thirdly,  his  funeral  expenses ;  and  fourthly, 
the  pecuniary  legacies  and  annuities  given  bj  his 
will,  or  so  much  as  his  personal  estate  should  not 
pi^y.  And  lifter  snch  payment,  or  the  raising  of  a 
Aind  sufficient  tot  the  same,  to  permit  the  person 
entitled  to  the  estates  expectant  on  the  term,  to 
enter  into  pessessioa  thereof,  subject  to  such  annui- 
ties  as  should  then  remain  diarged,  and  the  term 
then  to  ceases  The  teatotor  empewered  the  tenanta 
for  lifev  and  the  respective  devtseea  in  pesaesnon, 
to  exchange  psrft  of  the  devieed  lands  for  others  of 
greater  or  equal  value,  and  authorifled  his  executors 
to  pNserve  the  weed,  so  as  to  centuiue  a  euocession 
in  the  falls  themof ;  and  he  empowered  them  during 
and  after  the  term,  until  some  peMen  waa  entitled 
to  the  estates- in  (ail,  or  for  some  greater  ettete,  to 
enter  and  cut  timber  at  mature  growth  for  aale>  and 
to  apply  the  proceeda  in  payment  ef  hia  funeml  ex- 
peases,  debto,  and  legacies^  until  the  truate  of  the 
term  should  be  satisfied ;  and  then,  with  the  con- 
sent of  the  devisees  in  possession,  to  invest  the  sur- 
plus in  the  purchase  of  other  lands  in  fee,  to  be 
settled  to  the  same  uses  aa  the  devised  estates.    The 


testator  died  in  1 803.  The  personal  cslilr  mflced 
to  pay  bis  debte  and  pecuniary  legacies,  bat  aot  to 
provide  for  the  annuities.  B,  then  the  ibst  tmnt 
for  life,  on  the  death  of  the  testetor,  catered  isia 
possession  of  the  estatea,  and  so  cootinaei  dsDsg 
his  life.  B  died  in  IS87,  without  issue,  wkew^ 
£,  the  next  surviving  tenant  for  li£B,  entered  isto 
possession.  In  a  auit  instituted  in  1842,  by  Ik 
first  son  of  £,  aa  tenant  in  tail  expeeisac  os  tk 
decease  of  E,  against  the  TepxesentatiTct  of  Ae 
trustees  and  the  exeoutora  of  B,  the  decess«d  tanit 
for  Itlb^— Held,  that  the  tenant  in  tail  ex^eclnN«i 
tile  decease  of  £  was  not  entitled  to  aa  aeeoantcf 
the  timber  fi^Ued  during  the  Hfe  ef  B,  die  |Cfsir 
attempted  to  be  given  to  the  trustees  beiig  void 
under  the  rule  against  pecpetuiUea^— acr  toaa  ws 
count  of  the  produce  of  the  timber  during  tbepMiod 
to  which  the  power  might  have  lawfully  eiteoM, 
as  such  powers  had  not  been  oppoitiooadr-earto 
an  account  in  this  court,  aa  againat  the  eMtssf  B 
or  ef  tile  trustees,  of  any  timber  cut  dnriag  tbe  iil^ 
time  of  B  t  the  right  of  the  plaintiff  (if  toy)  ki^ 
a  legal  right,  and  the  deflindante  beiiig  entitM  to 
the  proteotien  ef  the  Statutes  of  LimilslinB.  Aad 
that  the  plaintiff,  aa  suofa  tenant  in  tailcxpeetsBt, 
waa  not  entitied  to  relief  in  equity,  on  the  gisssd 
that  the  exchange  efibcted  by  B,  of  eeitain  of  Ik 
devised  estates  for  other  estates,  was  ast  a  dae 
exercise  of  the  power  of  exehange ;  Ibr  if  Ae  «- 
change  waa  not  warranted  by  the  power,  tin  le|il 
estate  in  the  devised  premieea  did  not  fum  by  tk 
eonveyancew    Ferrmid  v.  #Filss»,  1 4  Hare,  Hk 

A  case  of  bieach  of  trust  was  alleged  on  tbephsl- 
ings  against  trustees  and  exeeutorafornoibaviof  nM 
an  eetate ;  but  at  the  fiiut  liearing  the  eoniBss  fee- 
counta  only  were  directed.  HiM,  on  further  Snt- 
tions,  that  the  defendanto  could  not  beduA  ehflfcd 
with  the  breach  of  trust,  and  that  ioqoirisi  Mvtd 
not  be  tiien  diracted  widi  that  objecL  Grtmf. 
Badhy,  7  Bea.  274. 

Property  was  given  fai  tnsst  "  fer  the  sokaii 
absolute  use"  ef  a  female  infimt  She  alkmtdi 
married  under  age,  and  a  aettlement  wss  nste 
giving  half  to  the  wife  fiir  her  aepaiute  uss^  anilk 
otiier  hatf  to  the  husband.  A  biD  was  fikd  hftk 
husband  and  wife,  after  thelatlec  hadosassofsgCi 
against  the  trustees,  aedtiqg  to  charge  thaa  eiA  * 
breach  of  trust  The  Court  thought  the  ftsme  ef 
the  suit  improper,  bot  gave  leave  to  amend;  ^ 
the  wife  being  by  amendment  made  to  sue  t^  kf 
next  ftiend,  a  daeree  waa  made.  '  iksir  v.  A^mt, 
7  Bea.  288. 

(h)  Breach  qf  Trust, 

[Contnots  involving  breach  efteosL  SeeSpdfe 
Performance  (B),  Thmuptan  t.  iNadbtess.] 

A  being  trustee  with  B,  of  a  legacy  «f  1%^ 
applied  to  B  to  be  allowed  to  em^yittekspB' 
vate  buaincsa;  B  gave  hia  oaupenr,  en  reeuwBg 
feom  A  a  bond  of  indemnity  widi  tie  JsHovng 
condition,  that  if  A,  his  heira,  exeoatatii  fc* 
ahould,  at  all  tinea,  aave,  defend,  and  keepbaiah" 
and  indenmified  tiie  said  B,  his  faeiia^  Ac. fiaatau 
manner  of  actions,  suite,  canaea  ef  actisneBdisiti 
proceedings,  daima,  demands,  leas,  east^chiifMi 
daraagea,  and  expenses  whatsoever,  whidi  "^^'J'^? 
might  be  brought,  commenced,  ptussfcoted,  er  wt» 
against  them,  or  which  titey  sheuld  besr,  FJ> 
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mdfcr,  flvrtun,  eapend,  or  he  put  onto  by  ntwn  of 
tfae  nid  legacy,  ortheinterMttheraol^or  on  aooonnt 
of  .A's  being  permitted  to  hold  the  wme,  the  obli- 
g«tioii  warn  to  be  void.  The  legacy  aot  htving 
been  aoeomited  for  or  paid  by  A  to  the  cettei*  9M 
ifnMt,  the  latter  filed  a  bill  against  the  executors  of 
A  and  B,  and  obtained  »  deeice,  which  deobred 
ifaat  A  and  B  had  become  jointly  and  sevenUy 
liable  to  make  good  the  legacy,  and  ordered  them 
to  da  seu  A  chuge  had  been  oanied  in  against  the 
estate  of  B,  bnt  no  snm  had  been  paid  wi&  tiM  es- 
oeptioii  ef  lOL  for  coala  of  anits— Held,  first,  that 
tlie  bond  was  not  illegal.  Seeandly,  that  the  ivpfe- 
aentative  of  B  was  entitled  to  reoover  finom  the 
ivpresentatiTe  of  A  10*000^  t  with  intcneet  and  ooets 
of  suit.  WarwMc  T.  BiehardMiH  U  Law  J.  Rep. 
(HA)  Bzdk  8fil ;  10  M.  &  W.  286. 

A  testator  bequeathed  a  sum  of  stock  to  A  upon 
trn0t»  to  pay  the  dividends  to  C  P  for  life,  with  a 
diseecioo  that  on  the  death  of  C  P  it  should  sink 
into  the  residoeL  He  gave  the  residneof  bin  estate, 
in  trust  for  J  L  for  life»  and  directed  that  after  her 
^oaesae  a  legacy  of  6,000i  should  be  psid  to  A, 
and  the  remaindter  to  be  disposed  of  in  the  manner 
iherein  mentioned^  A  asaignad  this  legacy  toB, 
and  afterwarda  appropriated  the  tmst  stock.  A 
petition  presented  by  C  P,  to  be  paid  her  annuity 
out  of  other  assets  of  the  testator,  had  been  dis- 
missed by  the  Maater  of  the  RaUs,  bnt  liheiiy  had 
been  reserved  to  her  to  apply  after  the  death  of  J  L  : 
«*-Held»  that  the  legacy  of  6,0(KW.,  on  its  beeoming 
payable,  ought  to  hs  apportioned  among  the  lega- 
tees of  the  testator  diuippointed  by  the  breach  of 
trust  of  A,  ta  the  exclusion  of  tibe  asaignee  B. 
Honia  v.  LwU,  II  Law  J.  Rep.  (na)  Ch.  172 ;  1 
Y.  ft  ColL  (XG.  S80. 

A  bill  wa  filed  by  parties  interested  under  a 
marriage  settlemeat,  alleging  that  part  of  the  tmst 
food  had  been  impMpody  sold  out  and  lost»  The 
trustee  admitted  the  sale,  and  did  not  state  how  the 
lands  had  been  afterwards  invested:— 'Held,  that 
tfae  pkintiA  weve  entitled  to  a  decree,  requiring 
tha  trustees  to  make  good  the  fund  which  had  been 
sold  out;  and  that  the  defendant,  the  trustee,  was 
not  entitled  in  the  first  place  to  an  inquiry  whether 
the  funds  had  been  properiy  invested.  Jliffer  v. 
JfenfHsa,!  1  Law  J.  Rep.(».s.)Ch.  899 ;  6  Bea.  146. 

Where  a  tmst  fand  standing  in  the  names  of  two 
trustees  had  been  sold  ont,  sad  the  money  had  been 
received  by  one  of  them,  who  was  to  pay  it  to  the 
eesAiM  qne  trnt,  bnt  failed  to  da  so,  and  alterwards 
became  insolvent,  and  the  money  was  kct: — Held, 
that  the  other  trostee  was  not  exonerated  from  per- 
sonal liability  to  make  good  the  fund,  on  the  ground 
tlMrt  all  the  aoto  which  he  bad  done  were  required 
for  convenience  or  conformity.  Cariit  v.  Jfoion,  12 
istatJ.  Rep.  (]i.s.)  Ch.  442. 

A  testator  who  died  in  1767  directed  his  estote  to 
be  converted  and  invested,  snd  he  gsve  tiie  same  to 
Ilia  wife  for  lifo,  remainder  to  his  daughter,  with 
remainder  to  the  nlaintifib.  The  executors  neglected 
to  convert  some  feasebelds,  and  permitted  the  suo- 
ceasivte  tenants  for  life  to  enjov  the  same  until  their 
expimtiein.  Ailer  their  deslKs  the  plaintiflb  filed 
their  bill  againat  the  representotivea  of  the  execu- 
tors for  a  general  account.  The  executors,  who 
had  no  peiaonal  knowledge  of  tfae  matter,  repre- 
sented the  residue  to  consist  of  a  sum  in  the  funds ; 


and  they,  by  their  answer,  amongst  other  papers, 
admitted  the  leases  to  be  in  their  possession.  At 
the  hearing,  the  plaintifis  waived  the  accounts,  and 
took  the  money  in  the  funds.  They  sfWwards 
discovered  the  breach  of  trust  in  respect  of  the 
leaseh^ds,  and  filed  a  supplemental  bill  to  obtain 
relief  in  respect  thereof!  The  Court,  notwithstand- 
ing the  former  decree,  decided  in  their  favour,  but 
without  costs.    Mehri€n$  w*Andf0Wi,  3  Bea.  72. 

Tmstees  iavesting  trust  nsonay  on  an  naautho- 
rized  security,  are  responsible  for  any  future  loas 
tcaceable  to  that  first  eiror.    FpUr  v,Fffl€r,  3  Bea. 

The  Court  will  not  enfonee  a  contract  involving 
a  breach  ef  trust.     fVo^d  v.  RioUard$ou,  4  Bea.  1 74. 

A  father  on  the  marriage  of  his  daughter  agreed 
to  pay,  by  way  of  portion,  a  sum  of  money  to  trus- 
tees, to  be  held  in  trust  for  the  httsband,  daughter, 
and  ohildren  of  the  manisge  in  sttcoessiionb  The 
tmstees  named  in  the  settlement  having  refused  to 
act,  the  father  paid  the  money  to  the  husband  r— 
Held,  that  tiia  payment  was  wrongful,  and  the 
flsoney  having  been  lost,  tfae  father  was  held  liable 
at  the  suit  of  a  child  «€  the  manriage  to  pay  it  a 
second  time.    £wms  v*  /oAar,  4  Bea.  S6* 

Consols  were  settled  to  tbe  separate  use  of  the 
wife  fordife,  with  a  power  to  appoint  it  by  will,  and 
the  settlement  oontsined  a  power  for  the  trustees, 
with  the  consent  in  writing  of  the  wife,  to  alter  tiie 
securities.  The  tmstees,  without  such  consent  sold 
the  consols,  and  invested  the  produce  in  long  an- 
nuities, which  they  afterwards  sold  and  lent  the 
money  on  bond,  which  waa  afterwards  reoeived  by 
tbe  husbsnd,  who  invested  it  in  leaseholds.  The 
wife  received  the  Jong  annuities  until  sold,  and 
afterwards  joined  her  husband  in  executing  a  deed, 
reciting  that  the  sale  of  the  long  annuities,  and  the 
subsequent  inveatmento,had  becii  with  her  conaent: 
-—Held,  that  the  appointees  of  the  fund  under  her 
will  were  entitiad,  as  against  the  hnsband  snd  trustees, 
to  have  the  consols  replaced,  and  that  the  interest 
over  which  the  wife  had  a  general  power  of  appoint- 
ment, was  not  liable  to  make  good  the  bieach  of 
trust.     Kelkmay  v.  ^oJbMsn,  5  Bea.  819. 

An  agent  assisting  in  a  breaoh  of  trust  is  per- 
sonally responsible. 

A  nranicipal  oorporstion  were  truatees  of-  a 
charity.  Th^  permitted  their  town  derk  to  receive 
and  retain  the  tmst  monies,  instead  of  seeing  it 
applied  to  the  pnrpaeea  of  the  trust:-— Held,  that 
the  corporation  and  the  town  olerk  were  liable  for 
the  breach  of  trust.  Th§  Attvim^  Gtmural  v.  the 
CktrfwraiUm  ^LfUnteft  7  Bea.  176. 

A  testotor  bequeathed  a  sum  of  long  annuities  to 
tmstees  upon  trust  for  his  daughter  for  life  for  her 
separate  use,  and  alter  her  death  upon  tmst  for 
such  persons  as  she  should  by  will  appoint.  One 
of  the  trustees  purohssed  of  the  daughter  and  her 
husbsod  the  absolute  interest  in  the  long  snnuities, 
and  took  an  assignment  to  himself  of  the  daughter's 
]ile*interest  in  them,  accompanied  by  what  pur- 
ported to  be  an  execution  by  tbe  same  instrument 
of  her  testementery  power  over  the  reversion,  with 
a  covenant  by  the  daughter  and  her  husband  for 
quiet  enjoyment  snd  for  further  assurance.  It  was 
alleged  that  the  price  paid  was  inadequate : — Held, 
that,  independently  of  any  question  of  inadequacy 
of  price,  the  transaction  could  not  stand,  and  upon 
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tke  araglrttt»8  •i«r  after  ber  htHbuid't  dkuiUi*  to 
npay  the  caoiiiimtjoa-inoacy  'with  ioKtowt,  the 
^asdwMMtanaeL    <Sbiff  ▼. /)anv,  4  M.  &  Cn  87. 

SarijT  in  1818,  «  cnlw  fM  lrw<«  with  power 
of  diicdiBff  llie  vwtmAam  of  the  trust  seonritiet, 
n^nrsted  B»  who  was  eae  of  his  tmaleea^  to  sell 
eat  imsi  atask  thes  ataadiag  in  the  6J.  per  canta^ 
and  invaal  it  in  the  Si  par  cento.  In  April  of  the 
amm  yewv  the  tmatoM  B  and  H  add  ent  the  ateck 
hy  power  ef  attonay,  and  aeen  aftervarda  H»  at  the 
leqoeal  ef  fi,  jeinad  in  a  eheqna  on  the  hankcra  who 
noied  in  tlM  sak,iaqueetingtheni  to  pay  theaanMint 
lathenMel»ceorhearar«  In  the  letter  of  B,re^uei^ 
.iugBt»mt^  thttche9mkheatatediaaa.Maaonfer 
expedition,  that  the  money  «as  to  be  paid,  di 
Thvraday  to  tkt  geniUmmm  to  wham  it  was  en- 
gaged, B  afterwards  sppfied  the  tmmey  to  his  own 
Me.  OnahaU^ttedinlSSa^hytbeoctAitfnf^ifM^ 
to  eompel  B  to  lenlaoe  the  nonsgr : — Held*  that  ii 
«aapr«id>nelidUe»  lipr  thai  neithct  of  the  tra»- 
teea  aani— platsd  an  inveetDMntpuiaaant  to  the 
direction  of  the  plaintiff;  and  even  if  H  had  ao 
centemplaled,  the  nooiae  taken  hy  him  was  not 
leqnirad  hy  neeessity  or  oenreaienoa.  But,  inaa- 
mueh  as  it  waa  proved  thai  the  plaintiff  knew  befen 
1890  that  lbs  sioek  had  been  erid  eiit»  and  that  he, 
in  aeveial  anhseqnant  aneeasaiTe  yfar%  reenved 
•oconnta  from  B,  who  was  hie  agent,  and  also  his 
debtor*  m  whieh  were  eontained  entries  lor  interest 
on  atoek  anpearing  dearly  to  be  the  fiiod  in  qnee- 
tion,  which  sntriea  were  inregolar  in  amount  and 
dates,  and  inasmuch  as,  notwithatanding  the  dr. 
enmstanoea,  no  oonunnnieation  on  the  subjeet 
aopeaied  to  have  been  made  from  the  plaintiff  to  H, 
who  was  bis  bTother>in-*law«  from  April  1818  to 
November  1887,  which  was  shortly  previous  to  B's 
bankruptcy,  the  Court  directed  inquiries  to  be  made 
with  a  view  to  aaeeitain  whether  and  when  first 
the  plaintiff  had  notice  of  the  breaoh  of  trust 
Brpudkunt  v.  B«<fay,  1  Y.  &  ColL  aC.  16. 

A  tesUtor  bequeathed  6O0L  to  hie  eiecutors,  upon 
trusty  thai  they  shonld  lay  eul  and  iaveet  the  same 
ki  tl^  public  Amds,  or  in  suoh  other  seourity  or 
in  such  other  manner  as  to  them  should  seem  expe- 
dient, at  interest,  and  pay  and  apply  the  produce  to 
a  oliaritable  purpose.  One  of  the  executors  who 
took  the  entire  mansgensent  of  (he  estate,  paid  the 
dtfhcsi  and  most  of  the  legsciea  of  the  testator,  but 
avither  specially  appropriated  nor  invested  5002. 
lor  the  aharity.  He  paid  interest,  however,  on 
MOi.  te  the  oKarity,  at  the  same  time  receiving 
intrrt st  M  the  piovissory  note  of  a  debtor  to  the 
estate  who  was  In  good  credit,  bnt  whose  debt  was 
lhi»  only  l^nd  sfailable  for  payment  of  the  legacy. 
'k'lw  executor  afterwards  died.  On  the  admission, 
by  his  represenUtiTCs,  thai  he  had,  in  hia  lifetime, 
NNMSiUed  to  the  payment  of  the  legacy  to  himself, 
Mk  ti'uslret— Held,  that  hia  caUte  was  severally 
KiiNWcrable,  as  ibr  a  breach  of  trust.  Tke  AUontp 
ii^n*rnl  Y.  Wgham,  2  Y.  &  Coll.  C.C.  634. 

T  bslAgi  under  a  will,  trustee  of  800t  for  two 
iiniions  In  inoleiies.  leaves  that  sum  outetonding,  on 
II.M  iirMiiassory  note  of  J.  The  note  is  payable  to 
•I  Miily,  anil  not  to  T  or  order.  In  1839,  T 
tMiMuniiitf  embarrassed,  indorses  the  note  to  his 
UiikMr  M  (who  is  also  the  banker  of  J),  as  a 
...miriiy  lU  savancrs.  M  ^f  in«  *«>,  "«^««  ^^*^ 
hiitl.     In  IHM),  T  biH?omes  beneficially  entitled  to 
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we  moiety  of  the  8001.    In  1841^  J 
ereditor  of  T  fiir  goods  sold,  end  ckisss  to  _. 
against  the  note.    On  the  7di  of  April  1848,  J 
notice,  through  his  agent,  of  the  indomeaMat  eC  I 
note  to  Jd.    in  July  1842,  T  beeeaies  hsnkm|it: 
Held,  ^auk,  sa  to  the  mossty  of  the  800t  whiih 
held  by  T  m  trwt,  the  tnial  mnat  prevail 
the  banker^  seourity ;  secondly,  thai  as  so  t 
moiety,  the  set-off  of  J  must  prevaS  against 
bankeKs  seemity  iip4o  Ao  7lhitf  Apvil  184S;  tl ' 
that,  au^el  to  the  tAial  sod  the  aetoi^  M  i 
hen  on  the  mesMea  of  J  in  lua  hands,  wUch 
opcaato  pn  AsnSv  in  diaahar^e  of  the  debt 
hgr  the-  praniaaory.  nots^  and  no  aaaigned  ta  IL 
Jfoars  T.  Jbms,  2  ColL  fi.C.  eii 

(i)  CTosts. 
[See  MBhriem  ^,  Andrew  (B)  <^]. 

AmMe^-If  atmstee,  fay-aoting  independsntlpef 
the  Cotttt,  incur  needless  cgqMDs^r  ihe  eoalaessfr 
atepod  thereby  will  be  thrswn  npon  Um.  G^i 
i^siil,  18  Law  J.  B«p.(nA)  Gh.  Ii8 ;  8  Hare,24«. 

Business  relating  to  a  trust  cateSe  was  toansastoi 
bytwosattdtorain  partnership,  one  of  wImb  was  a 
trustee  of  the  estate : — Held,  in  passing  his  se- 
oennts,  that  oosts  out  of  poeksl  eould  alone  be 
aUowed  CtUmt  t.  Owey,  2  Bea.  12& 

A  teustee  waa  daekiiwd  liable  lor  a  haeach  ef 
tmst,  and  waa  oiduaed  to  pay  the  oaats  np  ta  the 
hearing.  He  complied  with  the  dense  :--fiaH 
that  he  was  entitled  to  hia  eeata  of  the  enl 
proceedinga  for  cleariag  and  diatribnti^g  the 
HeveM  T.  iFbtfsr,  7  Bea.  848. 

An  vnmanied  lady  traaaforred  a  aom  ef  stock  to 
trustaea  for  herselfl  The  letter  auppoaed  to  oontua 
the  terms  of  the  trust  was  lost,  and  no  evidsnce  was 

C'ven  of  ks  contontsw  After  the  marriage  ef  the 
dy,  the  hnsbend  and  wife  deanndad  a  liansforof 
the  fund,  which  the  trustsea  lufnsid  to  mske  with- 
out the  direction  of  the  Court,  unless  the  find 
should  be  setdsd  for  the  benefit  of  the  wife  and  her 
iasue: — ^Held,  that  the  trustees  onc^t  to  bare 
ferrsd  the  fnnd,  without  snit,  and 
pay  the  oosts.    Ag^  ▼.  Jlsnefc,  4  Hsre,  27L 

Trustees  were  dflcrsed  to  pay  oat  of  the  tinsli 
the  eosto  of  a  suit  occasioned  by  their  legal 
in  a  plain  caae.    Batrowt  t.  flriFsawiied,  4  Y.  fr  €L 
861. 

The  trustee  of  the  sepsrate  property  e£  a  aaai 
woman  aetsd  as  bar  attemey  in  mnni 
inetitttted  in  lelatien  to  the  trust  property.  In  the 
first  of  these  suits  he  was  not  a  partyv  la  Ihe  ethss 
he  was  .^—Heid^  that  in  the  first  suit,  he  wassmi* 
tied  to  his  costo  ea  between  soMcitor  and  iliuat,  hat 
in  Che  two  others  only  to  eesto  ontof  peoket 
T.  Poimar,  4  Y.  &  C.  618. 

Trufiteee  not  allowed,  as  against  a  railway 
pany,  the  eoeto  oC  a  duplicato  oonveyanos 
necessary  by  reason  of  the  prios  of  the 
estates  cixoeedtng  the  amount  paid  into  cointhy  lbs 
company  t  nor  the  eo^  cf  exeeptiona  allawad  to 
the  Master's  report  againat  the  pouhaak  1%s 
trustees,  having  no  other  fund,  were  allosred  to  take 
theee  extra  costo  out  of  the  principal 
court,  though  some  of  those  entitled  in 
wereinfents.  Bag  porta  Nawimr* 
BirwuHgImm  BaUway  Comgump^  10  Law  J.  Bif^ 
(»«•.)  Ex.  £q.  4«}  4  Y.  &  Cu&l9. 
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Trnileei  deoiedd  to  pay  the  mkU  of  ftn  unse- 
ociMrj  infoiry  diiected  before  the  MMter,  as  to 
the  itate  of  the  testator's  family.  Wettoifer  ▼.  Chop- 
MM.  i  Gel).  CO.  181. 

Chaxges  hy  trustees  ibr  money  laid  out  in  luxuries, 
under  eohmr  of  maintenance,  and  for  money  nn- 
neecasaxily  expeBded  in  pnlting  down  and  re-bnild- 
1119  a  house*  daallowed.  Bridge  t.  Brottmf  2  Y.  A 
CeU.  CC.  181. 

Bzecutors  of  trustees  deened  to  pay  the  ooots 
of  a  sm|  lendsted  notessary  hy  their  hMwm^  feftwed 
to-  pay  over  the  trust  fund  on  reassMihle  evidenoe  of 
a  person's  death ;  bul  tnasmn«di  as  the  irustoes  had 
Vdem.  gnilty  eC  a  faroaeh  of  trust  in  lelation  to  the 
fund,  such  costi  were  decreed  to  be  paid  out  of  the 
assets  of  the  trustees,  and  not  personally  by  the 
executors.    Sffte  ▼.  KtHgdom,  1  Coll.  C.C.  184. 

Trustee  of  a  term  in  trust  for  securing  to  a  mort- 
08gB»  in  lee  (with  a  power  of  sak)  his  mortgage* 
nosieyr  and  subjeot  thereto  in  tmat  Ibr  the  mort* 
gagori  his  heirs,  900.,  deoreed  in  a  plain  case  to  pay 
the  costs  of  a  suit  brought  against  him  to  compel 
lun&  tocaeeote  a  deed  for  surrandering  the  term  to 
a  pnrshaser  Irom  die  Baortgagee.  BmHpMrt  ▼. 
BradUff,  2  GoU  aC.  M, 

J  B,  one  of  three  trustees  and  executors,  who 
was  a  solicitor,  acted  professionally  in  cairyinginto 
execution  the  trusts  of  the  testatM's  will,  whereby 
U  wasamongstotherthingsdiraelcd,  that  J  Bshould 
and  might  receive  and  retain  to  his  dwn  oae  the 
■1MB  of  SOM.  aa  a  compensation  for  his  trottble  in 
acting  as  one  of  the  exeeatovs  of  the  testator's  wilL 
The  will  also  directed,  that  it  should  be  lawful  Jbr 
the  trustees,  out  of  any  tmat  monies  coming  to 
their  hands,  to  deduct,  reimburse,  and  retain  aU 
such  fall  losses,  costs,  charges^  damages  and  ex- 
penses as  they  should  respectively  bear,  sustain, 
or  expend  in  Mid  about  the  execution  of  any  of  the 
ferasts.  Since  the  tostator's  death  divers  proceed* 
ings  both  at  law  and  inequity  had  been  had,  haying 
relation  to  the  testator's  estate,  to  which  the  trustees 
were  parties ;  and,  amongst  others,  a  suit  was  in- 
■lituted  to  carry  the  trusts  of  the  testator's  will  into 
efiecty  and  by  the  deeree  made  therein,  it  was  r^ 
teied  to  the  Master  to  take  an  aoooant  of  the 
xwecipts  and  pigments  of  J  B  and  bis  eo^-tmstees 
and  ce-exeealors,  and  the  Master,  in  taxing  such 
account,  was  to  make  unto  J  B  and  the  others  all 
jnat  aUowaaoea.  In  passing  the  trustee's  accounts 
ander  tiie  decree,  the  taxing  Master  had  deelinod 
to  allow  any  costs  to  the  trustees  (who  had  acted 
tfaro«|^  J  B  as  tiieir  soUeitor),  exeept  in  respect  of 
nMDey  out  of  pocket,  unless  under  the  special  di- 
rvetions  of  the  Conrt.  Fending  the  reference  to  the 
Master,  the  assignees  of  J  B  presented  a  petition 
to  the  Court  bea&d  in  the  several  suits  which  had 
been  instteited  in  relation  to  the  teststor's  estates, 
playing  thai  the  Master  might  be  directed  to  allow 
the  tmstees  their  full  costs.  The  petition  was  dis* 
missed  with  costs ;  the  rule  being,  that  any  persons 
aceepting  the  office  of  trustees  must  discbarge  the 
duties  of  it  gratnilonsly. 

The  rule,  however,  is  one  which  will  admit  of 
excoplaoD,  and  the  Court  will  deviate  therefrom  in 
paitioiilar  eases,  where  such  deviation  can  be  safely 
allowed  without  bresking  through  the  authority  of 
the  rule.  When,  therefore,  a  trust  is  in  the  course 
of  execution,  and  many  things  remain  to  be  done 


which  can  be  done  beneficially  only  by  a  particular 
iodividnal,  bat  who  cannot,  without-  loss  to  himself, 
perform  the  duties,  it  is  competent  for  the  Court  to 
award  a  remuneration  to  such  individual  out  of  the 
trust  ftuds,  on  his  performanoe  of  the  duties. 

If  the  trustee  J  B,  immediately  after  the  litiga- 
tion arose  relative  to  the- testator's  estates,  had  ap- 
l^ied  to  the  Court  and  stated  and  pmved  how  im- 
portant it  was  that  the  buaiaesa  of  the  trust  riisuld 
he  oarried  on  by  him  as  thsk  soKoitor,  or  had  made 
his  tktAm  to  that  eflbet  by  hia  answer,  the  Court 
weuM  have  entertainod  sueb  appliestion  or  daim, 
and  given  such  directions  as  would  have  beenpioper 
with  nrfbrenee  thereto.  BMr  v.  BaMnggt^  14  Law 
J.  Bep.  (ir.a.)  Ch.  405« 

(C)  Ce»TUI  aUE  TAUST. 

Lapse  of  time  is  not,  in  itself,  a  bar  to  die  claim 
of  a  Miftri  ptB  trmt,  against  a  tmstee  hi  a  oourt  of 
equity,  where  no  laches  or  ac^oiescenoe  can  be  im- 
puted to  him*  Chfsf*  ▼.  the  ofeydm^  Camd  Cempmnff 
18  Law  J.  B«p.  (n.8.)  Ch.  89. 

A  instituted  a  suit  agaifnt  B  and  C  respecting  a 
sum  of  4,000i.  D  also  was  made  a  party  to  the 
suit;  but  having  no  interest,  he  diselsimed.  A,  B^ 
and  C  afterwards  oane  to  a  compromise,  in  pur- 
suuiee  of  which  tiiey  executed  a  deed,  assigning 
the  4,000t  to  trustees,  in  trust  to  pay  to  D  his  coste 
of  the  suit,  and  to  divide  the  rest  of  the  fond 
amongst  A,  B  and  C ;  and  D,  though  he  was  not  a 
party  either  to  the  compromise  or  to  the  deed,  filed 
a  bill  against  A,  B,  and  C,  and  the  trustees,  to  com- 
pel a  performance  of  the  tmsto  and  payment  of  his 
costs.  A  demurrer  by  C,  for  want  of  equity,  was 
allowed.     Gihbe  v.  GlamU,  11  Sim.  684. 

In  the  answer  to  a  bill  for  relief  in  respect  of  a 
breach  of  trust,  it  was  alleged  that  some  of  the  eettuit 
que  trwt  had  assented  hereto: — Held,  that  the 
parties  sought  to  be  charged  were  entitled  to  an  in- 
quiry.    Fyier  v.  Fyfer,  3  Bea.  §60. 

Inquiry  refused  as  to  the  concorrence  of  a  cestui 
que  trustj  where  H  was  not  alleged  by  the  answer, 
and  was  unsatisfactorily  proved  by  the  evidenoe. 
Lineoiu  ▼.  Wright,  4  Bea.  427. 

(D)  Trustee  and  Mortgagee  Act. 

(a>  Conttruotiaut 

[In  re  Khtg,  4  Law  J.  Dig.  61« ;  10  Sim.  0M.] 
A  woman,  who  was  sole  trustee  for  sale  of  real 
property,  married  a  man  who  absconded  and  waa 
not  afterwards  heard  oft  up  to  the  hearing  of  tiie 
oause.  The  Court  decreed  a  saloy  and  that  the 
husband  should  be  declared  a  trustee,  within  the 
Stat  II  Geo.  4  ft  1  Will.  4.  c.  00.  s.  19;  but  r»« 
fbsed  to  appoint  a  person  to  oonrvey,  in  his  own 
room,  under  sect.  8,  Ae  husband  not  being  the 
trustee  kut  known  to  hiwe  been  teUed,  inasmuch  as 
there  was  a  joint  seisin  in  the  husband  and  wife. 
Meore  v.  ^htten,  10  Law  J.  Rep.  (ir.B.)  Ch.  845;  12 
Sim.  161. 

Some  of  the  devisees  in  a  ease  being  infhnts,  and 
a  conveyance  of  the  land  being  necessary, — Held, 
that  the  testator  from  whom  the  land  was  taken  by 
a  railway  company,  under  the  powen  of  their  act 
of  parliament,  was  a  vendor  within  the  meaning  of 
1  Will.  4.  c.  60.  8.  16.  Midland  Counties  Railway 
Company  v.  Otwin^  18  Law  J.  Rep.  (k.s.)  Ch.  209  { 
1  Coll.  C.C.  74. 
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Af)  After  making  an  ^qutuible  mortgage  of*  fre»- 
holdsi  became  lonatic.  The  mortgaged  etfeate  «lras 
sold'  vttdn  a  deecce  in  a  foraclosm^  tnit  The 
lunaiic  was  held  to  be  a  tmstec  widiin  the  \  WilL  4. 
e*  6(H  and  a  coiir«ya&c«  wat  ordered  to  be  made  by 
the  plaintlfT's  solicitors  in  the  name  of  tbe  kmatie, 
wMhoitt  a  TttfcwDte*  In  r«>  Sbgertf  IS-Law  Ji  Rep. 
(N.fe.)Gk269« 

TJm  atk  aecL  of  11  Oaa  4.  «b  1  WiUL  4. c  60.  a.  8. 
as  fixponnded  by  the  find  eeet  of  4  &  5  WIN.  4. 
e»  dd.  applies  !to  'the  case  of  the  heir  or  a  mmt^egfe 
being  out  of  the  jurisdiction  of  the  Court.  In  iie 
Tknuou,  13  Sim.  M2. 

Thft  execttCor  iid  a  surviving  trustee  deelhied 
stating  whether  he  would  or  not  prove  the  will,  and 
begjeoted  for  thirty^on*  days  after  atftice to  tnmefer 
must  dtock  slandiiig  in  tihe  tiame  of  hie  Cdstator  :-^ 
Held,  that  he  was  a  trustee  within  the  1  WiU.  4. 
»*  aOL  and  a  transfei^eaa  ei'deteA  to^mew  fiihntees. 

In  a  suit  by  an  equitable  mortgagee  of  leaseholds, 
to  eufovee  hn  seomrityi  a  deera&  waa  snade  fet  sale 
in  de&Hik  •f  payment,  and  the  premiees  iwooe  sfiM 
under  tkc  deoree;  the-  mortgagor^  then  out  of  the 
jufftsdiotion,  vbb  held  not  to  be  a  trustee  within  the 
aol  1  Will.  4.  c  iM*  for.  the  pufdMBOr^  but  to  be  « 
trustee  within  that  act  for  the  pUiUtiif  in  the  eause; 
and  a  person  was  appdnted  to  exconte  the  asngn- 
meut  in  the  plaee  of  such  trustee.  KiHtg  ▼.  Lmthf 
2  Uaie,  ^7. 

(6)  Practice  under, 

A  pedtiim  uader  the  1  Will.  4.  e.  C0«  to  ebtldn  a 
teaaafcr  of  trust  stook.  from  tie  sanee  of  the  nir* 
viTiDg  truataee  intoitie  joiattiimies  of  eveh  trvsteee, 
and  of  a  new  trudtee  duly  appointed,  is  properly 
presented-  by  auoh  sew  trustee,  bi  re  Latt,  10  Law 
J.  Rep.  (ha)  Gh.  \\%\4t  Bea.  509. 

i^niof  of  searoh  £br  a  trustee,  under  the  244h 
eeot.  of  the  stat  11  Goo.  4.  &  1  Will.  4.  o.  60,  may 
fae  given  at  the  hearing  of  the  caaae  by  affidavit 
Ifoerwv.  riR«eo»  10  Law  J.  Rep^(KA)  Ch.lt4£;  12 
Sim.  161. 

In  a  decree  against  the  infant  heir  of  a  deidsee 
whose  estate  was  diarged  with  legaoiee,  tike  Court 
will  direct  a  8aIo»  in  order  to  zidse  the  amount  no- 
cessary  to  pay  the  legacies,  but  wiU  not  declare  the 
infant  a  tiVBteo,  so*  as  to  enaible  the  Conrt  to  order 
a  donteyanoe  under  the  6th  and  18th  sectioas  of 
the  1  WilL  4.  c«  «0.  WaUerB  f.  Jaekmm,  10  Law  J. 
Repi  <ii.a.)  Ch.  asSt  12  Sim.  ^8. 

Where  the  evidence  adduced  of  nDaoandness  of 
nrtnd  of  a  Ittnatic  tmstee,  hut  not  fonnd  aaeh  by 
inqniihiew,  is  very  strong)  the  Comrt  will  make  tim 
order  for  a  oonveyance  of  the  trust  property  in  the 
first  insisnoe,  wi^out  direoting  a  xelerence  to  the 
Master.  In  re  Datml,  11  Law  J.  Hep.  (M.a.)  Ch. 
litS. 

Where  a  tniatee  is  of  unsound  mind,  hot  not 
found  a  hmatio,  a  refbrence  nnder  1  WilL  4.  o.  60. 
to  appoint  a  new  trustee,  can  he  made  only  fay  the 
Lord  Chmeeller.  Jn  re  Mmntt  1%  Law  J.  Rep. 
(11.8.)  Oh.  96. 

Upon  an  order,  nnder  1  Will.  A  o.  60,  for  the 
infant  heir  of  a  trustee  under  a  settlement,  to  eon> 
v«*y  to  parties'  who  olaimed  under  the  will  of  a 
party  who  claimed  under  the  limitation  in  the  set- 
tUmifnt  to  the  right  faeira  of  the  settlor:— Held, 


that  BOOb  fae(r  need  not*  be  eorved  iMrihe  eiteof 
reference  to  the  Master,  or  other  orders  in  the  flut- 
ter of  the  nfetence^  and  the  peiltton  of  auohifl&ot, 
that  he  might  be  diveoted  to  oonvey  upon  tbeliMn 
of  the  seUiement,  instead  of  the  trutCa  of  tliotiih»- 
^pient  will,  and  that  ho  might  ho  eetwod  with  ifl^h 
oirden  as  i^reeald,  hemg  wrong,  the  peHbtnar 
eottld  not  have  kis  coet«  of  opposinr  the  emd  fei 
ttiut,      in  M  Bradbnnt$i  13  Law  J.  Rep.  (HA)  Ck 

Where  a  freehold  estate  waa  vealod  in  anin&gt 
mates  on  a  plain  trnst,  ad  order  fbra-conveyaaee 
wns  made  on  a  petition  preoented  «»der  1  Will  4, 
0.  '60,  without  a  refetenee  to  Che  Mister.  /« tt  tnfp, 
IS  Law  J.  Rep.  («!.&>  €b.  168. 

Thi  ataime  1  Will;  4,  Oi  60i  doeo  not  wftf  Id 
oases  of  partition,  and  an  inlhflt  will  not  he  iMed 
nuder  the  pvotHeSons  *oF  that  net,  in  «mg«iI^o  am- 
Vi^anoe  npon  a  pfiartitSod,  tmlees  tfao  rights  of  the 
parties  have  been  -  pv^vienaty  eeuhliahed  byade- 
area,   fn  re  Nemshsli,  14  Law  J.  Rop.  (ii.s,)  Ch.  121. 

The  'appeintmenl  ^  a  penon  imder  the  aet  1 
Will.  4.  0.  60,  to  oenvey  an  estato  oontraetedto  be 
sold  in  the  place  of  n«  infonttmetee,  nnntheaBde 
by  the  Court,  and  not  by  ^  Maeter.  fMbr  v. 
ITortf,  14  Law  J.  Rep.  (iM.)t)h.  SSI. 

A;  the  truetee  of  an  eeute  in  tl»6  Weot  le^es, 
acted  also  as  the  eonelgnee  of  it  In  Louiea>  sad 
likewise  as  the  privKte  agent  and  hank«r  of  B,  the 
tenant  for  life  of  the  estate,  with  an  nndenduttiK 
that  B  was  not  to  be  peiiionally  raa|K>nBible  for  a»f 
advances  made  for  the  ««lH«e*  A  advanesd  csnn- 
derable  sums  for  the  benefit  of  the  eetate,  aid  be- 
came indebted  in  a  latge  amoont  to  R  porstoslh, 
and  afterwards  heosme  bankrapt.  Upon  a  wl 
filed  by  B  to  hive  A  removed  itftia  the  tmsteediip, 
and  to  haTe  a  reoonveyanoe  of  the  estate^— HcM, 
that  A  was  entitled  to  be  repaid  bia  advances  befcie 
he  executed  a  neconveyanoe,  and  that  B  had  w 
light  of  eet^ctf,  on  aotioaat  of  the  debt  doe  te  bin 
personally  from  A.  BnUie  v.  Atoiea,  14  Lmrl. 
Rep.  (KB.)  Gb.  S4L 

Four  co-partners  purchased  an  oetmte  ontof  dte 
partnership  assets,  and  took  a  eonvoyanoe  te  theai- 
selves  as  tenants  in  eoonnon  in  fee.  One  of  theai 
died  intesUte  as  to  his  real  esUte,  leoving  an  ialttt 
heir.  The  eurvivors  settled  with  bia  exeentonftr 
the  value  of  one»foarth  of  the  eetnte,  and  then  p^ 
tioned,  nnder  the  II  Goo.  4;  &  1  Witt.  4^  e.eD, 
that  the  infont  might  be  deelafsd  a  tmotee  of  eae- 
fonrth  of  the  eatatle,  and  might  join  in  ooaveyfa; 
the  estate  to  a  purchaser.  The  Conit  reiiased  ts 
make  the  order,  and  said  that  a  bill  must  be  fled 
B^  pmt^  WUUam,  In  re  11  Oeo.  4.  4-  1  WSK.  4 
0;  60,  1 1  Sim.  54. 

An  esUte  was  devised  to  A,  auhjoet  to  a  chaige 
of  6,000/.,  payable  to  the  exeonlon.  In  a  soil  fo 
which  A  was  a  party,  the  estete  was  atdd,  and  ill 
proper  parties  were  ordered  to  join  In  the  eeevcy- 
ance.  A,  refusing  to  exectite  thedeedt  waadecloed 
a  trustee  for  the  purchaser,  under  the  1  Will.  4.  c.60, 
and  another  person  was  directed  to  oonvey  in  his 
stead. 

The  petition  for  the  above  purpose  bong  presenlwi 
by  a  defendant  in  hie  ehacaeter  of  pni^iaaerr  the 
Court  refused  to  give  oosta.  RoHmtom  v.  ifM 
5  Bea.  246. 

The  Court,  if  perfectly  aatiified^  will  nuke  aa 
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orclflr  to  ftniuifer  nacler  the  Trnetee  Aot,  wilhottt  a 
referaac*.    CoqIkH  y.  Pugh,  6  Bea.  203. 

Wlunw  a  te«tatov*a  teu  estates  had  4>«eii  &M  by 
«rder  «f  the  Court  for  payineut  of  his  debts,  and 
th«  devisees  of  the  ostetesb  who  wore  ijifaat%  had 
rofoacd  to  exeoote  conveyances  to  the  purehassnn, 
the  Court,  to  avoid  kho  delay  arialng  frooa  the 
ordinary  process  to  compel  devisees  to  conwey, 
declared  the  infiuits  tnistecs  within  tiie  statute  U 
Geo.  4.  &  1  WUI.  4.  c  60.  fVarburtou  v.  Vuugkm, 
4  Y.  &  CoU.  247. 

.  By  -ail  indefitufe  of  1634,  a  vent-charfo  wa 
CT*otad  to  oertain  trvstces  for  oharitaUe  uses,  and 
Ui«  last  survivor  of  such  trustees  being  unknown, 
the  Court,  under  the  sUtute  1  WiU^  4.  c.  60.  s.  21, 
on  the  petition  of  the  persons  who  adniiiistoved  the 
eharity  beloie  the  Kcnt-chargo  ceased  to  be  paid, 
apfiointed  new  tousteesk  and  a  pexaou  to  convey  tbe 
jQPt-chaifge  to  sw^  trustees*  Ue  1  IViU,  ^  «.  60, 
mtd  NigMmg^k't  CkarUp,  3  Hare,  J{36. 

Three  trustees^  two  of  whom  were  oredltors  of  A, 
joined  in  making  promissory  notes  fet  secuijui^  to 
the  other  creditors  of  A  a  oompositioQ  on  their 
fOf^etivedebts^  and  took  a  ooaTeyance  and  assigift- 
inoDt  of  the  real  and  personal  estate  of  A,  upon  trust, 
aAer  paying  the  costs  and  ohargea^  to  indemn^ 
the  three  trustees  in  respect  of  the  promissory  notes, 
and  then  to  pay  the  two  trustees^  who  were  oteditsora, 
a  like  ooraposition  on  theii  vespectivo  debtSf  and.to 
My  the  smrplus  to  A.  After  two  of  the  tnuteca 
And  rcoeived  pari  of  the  personal  estate  of  A,  and 
had  paid  the  promissory  notes  to  a  larger  amount 
than  they  had  received,  the  other  trustee  (who  was 
•lie  of  the  ereditom)  went  out  of  the  jurisdiction  of 
the  Court  Tbcrs  was  no  power  in  the  deed  to 
nppoint  new  trustees : — Held,  on  the  petition  oC  the 
two  trustees,  that  the  trustee  out  of  the  jurisdicftion 
was  a  trustee  within  the  act  1  Will.  4.  c.  60l  for  the 
petitioners  and  himseli^  and  the  Courts  without 
diseoting  a  hill  to  be  filed,  appointed  another  trustee 
Ia  h\$  stead.    Be  /{«/%,  3  Uare»  6 14. 

An  order  of  reference  to  inquire  whether  the  heir 
of  tho  mofftgagee  was  a  trustee  within  the  act 
i  Will  4.  c  60,  and  1  &  2  Victe.  6^,  was  nio4e 
upon  the  petition  of  the  executors  of  the  mortgageo, 
and  the  mortgage^debt  being  paid  off  pending  thfi 
ve£srence,  the  Master  found  that  the  heir  was  not  a 
ivustee  fo(r  the  petitioners,  hut  for  the  mortgagor, 
•-whereupon  tho  Court  allowed  the  petition  to  be 
nraended  and  made  the  petition  of  the  mortgs^r, 
and  then  directed  the  reconveyanee*  Jn  re  Mmd- 
/oJtf,4Hare,308. 

Where  the  Kaster  finds  tliat,  in  a  certain  oon- 
ntmctioD  of  a  devise,  the  infant  therein  named  is  a 
trostee  within  the  act  1  Will.  4.  c.  60,  hut  tbat»  on 
a  difibxent  coastmcllont  another  person  would  be 
•noh  trustee,  the  Court  may  declare  the  infant  to 
be  the  tmstee*  and  make  the  order  for  conveyance 
without  sending  the  case  back  to  the  Master.  Lang- 
fgrd  V.  ^uger^  4  Hare,  31d. 


TURNPIKE. 

The  acts  for  regulating  turnpike  roads  in  Ireland 
eontinned  until  the  4th  of  August  1842,  and 
amended  by  4  Vict.  c.  6 ;  10  Law  J.  Stat.  6. 

Certain  local  turnpike  acts  declared  to  have  been 


and'  to  be  in  force  until  the  Ist  of  June  1942,  by 
4&6Viotc.O;  10  JLaw  J.  Stat,  lik 

The  acts  for  regulating  turnpike  roads  fai  Eng^ 
land  amended  so  &r  as  they  relate  to  certain 
fikenaptions  from  mll^  by  4  ft  ^  Viet  c  83;  1 »  Law 
J.  Sts«.  SO. 

The  8  Geo.  4.  o.  116.  and  4  ft  5  WUI.  4.  o.  «0, 
amended  by  4  &5  Vict  c.  51 ;  19  Law  J.  S«at  S&. 

The  applicstioik  for  a  Uutked  pedod  of  a  poition 
of  the  highway  rates  to  turnpike  soada  authorizod 
in  eartain  cases,  hy  4  ft  6  Viet  c.  69%  10  Law  J.  Stat. 
108. 

Certain  turnpike  acts  continued  iDitii  the  let  of 
Ooiobor  1848,  by  fr  ft  6  Viet.  c.  00  p  2»  Law  J.  Stat 

The  4  ft  5  Vsct  e.  59j  continued  until  the  1st  of 
August  1844v  bf  6  ft  7  Viet  c.  50 ;  21  Law  J,  StaC 

n«. 

Ccirtain  turnpike  acts  eontioaued  until  the  1st  of 
August  1844,  by  6  ft  7  Viet  o«60>;  81  Law  J.  Stat 
180. 

Certain  tampiko  acts  oontinued  unti]  the  '1st  of 
August  1846,  and  to  the  end  of  the  'then  scosha  of 
pKrIiament,by  7  ft  8  Vict  0.41$  22  Low  J.  £kat  l«4. 

The  laws  relating  to  tnmpiks  trusts  in  Bunch 
Wales  consolidatod  and  amended  by  7  ft<8  Vi^.  d.  Oi{ 
23LawJ.Stait24L 

Csfrtaia  tasnpike  acts  oontianed  until  the  Ist  of 
OctDherl846,bySftOViot.a.53;  2&LawJ^Stat228. 

Further  provisions  made  for  the  consolidationi  of 
turnpike  trusts  in  South  Wales,  by  8  ft  9  Vict, 
c.  61;  23  Law  J.  SUt  234. 

Ideasra  A,  B,  C  &  Co.,  in  thohr  capacity  of  bankers 
to  a  tumpike  trust,  made  advances  to  the  trust  on 
ebaqwBS  drawn,  payable  to  thetreasure^  and  sianed 
hy  the  clerks  to  the  trustees.  B,  ono  of  the  plain* 
tiki,  was  the  treasurer.  The  defendant  was  in  tiie 
habit  of  attending  the  meetings  of  the  truatees,  and 
tot^  an  aeiive  part  in  tho  concema  of  the  roadc — 
Held,  that  he  was  liable  in  an  actbulbr  the  amount 
of  the  advanoea  made:  and  ihat  although  C,  who 
Was  also  one  of  tiia  plainti&*  fltm,  waa  a  trustee. 
Beckett  V.  Wilson,  10  Law  J.  Rep.  (n.s.)  C.P«  826. 

The  words  «4nolosed  lands,"  in  the  97th  ft  08th 
sectiena  of  the  Turnpike  Act»  8  Geo.  4.  o.  126,  are 
used  in  their  popular  sense,  as  deno6ng  lands  whioh 
ate  actnally  inclosed  within  fences.  Therefore  a 
surveyor  may  take  materials  for  the  lepairs  of  a 
tunqiike  road  from  private  lands  not  inclosed  or 
fenoed  ol^  without  the  order  of  Justices,  required 
by  the  98th  seclloii,  such  landt  not  heiag  protected 
by  that  saotiank 

Land,  snrreunded  hy  a  feaoe  which  is  out  of  »• 
pair^  asid  thexelSnre  partially  opcni  is  oavevtheless 
inelosod  lsnd|  and  proteoteid  by  the  9aih  section. 
Tajmll  V.  GiroMAry.and  T^ipmUf.  Vernham,  U)  Law 
J.  R^ (vs.)  Etth.  188 ;  7  M*.ft  W.  ^1. 

Under  the  2  ft  8  Vict  c.  81,  Justices  may  mftkn 
an  order  that  the  parish  surveyor  sh^l  pay  a  portion 
of  the  rate  kvled  under  the  General  Highway  Aol, 
to  the  tffuatees  of  a  tumpike  mad  for  its  repair^  whon 
it  nppeasa  that  the  indAmr  ailsinglroraihe  tolls  is 
insufficient  to  defray  both  the  expenses  of  r^air 
and  the  interest  on  money  advanced  on  mortgage 
of  the  tolls,  although  under  the  local  act  oonatitut- 
ing  l3ie  trust  tho  income  arising  from  the  tolls  is 
directed  to  be  expended  frst  in  repairs,  and  after- 
wards  in  payment  of  intoreat;  and  although  it 
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appears  to  them  that  the  income  would  be  sufflcient 
for  the  purpose  of  repairs  alone.  Regina  y.  White, 
12  Law  J.  Rep.  (n.s.)  M.C.  31 ;  3  G.  &  D.  284. 

One  of  the  defendants,  who  were  magistrates, 
having  received  information  on  oath,  that  a  certain 
turnpike  road  was  out  of  repair,  summoned  the 
surveyor  of  the  road,  under  5  &  6  Will.  4.  c.  50,  s.  94, 
to  appear  at  a  special  sessions.  At  that  sessions 
the  two  defendants  ordered  A  B  to  yiew  the  road, 
and  report  thereon  to  them  at  another  special  se8« 
dons.  A  B  having  reported  at  the  latter  sessions, 
where  the  defendants  were  present,  that  the  roaa  * 
was  6ut  of  repair,  the  defendants  ordered  the  sur- 
veyor to  repair  it  within  six  weeks,  and  at  tHu  same 
time  ordered  him,  under  the  statute  18  Geo.  8.  c.  19. 
1. 1,  to  pay  21.  S«.  aa  «eati.  The  surveyor  having 
refused  to  pay  thia  sum,  and  his  goods  having  been 
taken  as  a  distress  by  warrant  from  the  defendants, 
he  replevied  them,  and  brought  the  present  action 
of  replevin.: — Held,  first,  that  a  single  magistrate 
had  no  authority,  under  5  &  6  Will  4.  c.  50,  s.  94^ 
to  mifkrason  the  surveyor  of  <ani;>t^e  roads;  secondly, 
tliat  the  defendants  could  not  inflict  costs  under  the 
statute  1ft  Geo.  8.  c.  19.  s.  1 ;  thirdly,  that  the  defen- 
dttiti  were  not  Justified  in  inflicting  costs  upon  the 

Jlaintifll  idnce,  not  having  disobeyed  the  order  of 
usttces,  he  had  not  committed  any  oflbnce;  fourth- 
ly, that  an  action  of  replevin  would  lie  against  the 
defendants.  Oearge  v.  Chambett^  12  Law  J.  Rep. 
{w.«.)M.C.94;  11  M.&W.149;  2 Dowl. P.C. (n.s.) 
788. 

In  an  action  by  a  trustee  of  a  turnpike  road, 
against  a  lessee,  upon  an  agreement  for  the  rent  of 
the  tolls,  the  defendant  pleaded,  that  between  the 
time  of  bis  taking  the  tolls  and  the  rent  becoming 
due,  the  statute  4  &  5  Vict  c.  83.  was  passed  and 
came  into  operation,  and,  therefore,  the  lease  was 
void: — Held,  upon  demurrer,  that  the  plea  was 
bad.  HarrU  ▼.  Mbrriee,  12  Law  J.  Rep.  (n.8.)  Exch. 
42;  10M.&W.2flO. 

A  local  turnpike  act  empowered  the  trustees  of 
the  road  to  borrow  money  at  interest  upon  the  credit 
of  the  tolls,  and  to  mortgage  the  tolls  as  a  security, 
such  money  to  be  repaid  out  of  the  money  arising 
from  the  tolls,  and  after  payment  of  the  expenses  of 
obtaining  the  act  of  parliament,  to  be  disposed  of 
as  the  tolls  and  duties  were  directed  by  the  act  to 
be  disposed  of* 

A  aeclaration  in  debt,  against  the  clerk  to  the 
trustees,  stated,  that  by  a  deed,  since  lost,  made 
between  J  K,  the  plaintiffs  testator,  and  the  turn- 
pike trustees,  the  latter  assigned  to  J  K  one-twen- 
tieth part  of  the  tolls,  to  secure  2001.  advanced  by 
J  K  to  the  truatees,  and  interest;  that  4002.  became 
due  for  interest,  and  that  the  tolls  received  by  the 
trustees  were  sufflcient  to  pay  all  the  interest  on 
all  the  sUms  advanced  on  the  credit  of  the  tolla  :^- 
Held,  on  special  demurrer  to  the  declaration,  that 
the  plaintiff  was  not  entitled  to  maintain  the  present 
action  against  the  trustees  to  recover  the  luterest. 

Quare — Whether  an  action  for  money  had  and 
received  would  lie  against  the  trustees,  after  notice 
to  them  to  pay  the  interest  to  the  plaintiff.  Pardoe 
V.  PHctf,  12  Law  J.  Rep.  (k.8.)  Exch.  286 ;  11  M.  & 
W.427. 

**  An  Act  for  amending  the  Roads  and  Highways 
in  the  Isle  of  Wight,"  68  Geo.  8.  c.  xcii,  local  and 
personal,  gave  to  the  commissioners  powers,  not 


only  over  the  turnpike  roads,  but  all  other  highwijs 
in  the  island,  and  contained  provisions  as  to  ▼iriom 
other  matters  beside  the  turnpike  roads,  tbt 
commissioners  were  empowered  to  borrow  mosey 
on  the  tolls,  but  it  was  declared  that  the  act  AnnUi 
have  continuance  during  the  term  of  twenty-oie 
years: — Held,  that  the  statute  was  continued  by 
4  &  5  Will  4.  c.  10.  and  the  subsequent  statutes,  se 
far  as  the  turnpike  roads  were  concerned. 

A  conviction  under  3  Geo.  4.  c  126.  s.  41.  ad- 
judged that  "  the  said  B  hath  forfeited  for  the  said 
offence  the  sum  of  22.  2«. :" — Held,  that  it  was  mt 
necessary  that  payment  of  the  penalty  sbosld  be 
acHudged. 

The  first- mentioned  act  empowered  the  commis- 
iioners  to  erect  gpates,  bars,  or  turnpikes,  and  side- 
bars or  side-gates  in,  upon,  or  across  ^e  several 
roads  or  highways  in  the  islaod,  and  to  demand  and 
take  toUi  at  the  tnnipiksB,  or  toH^gMlM,  «r  toll- 
houses, or  side-bars  or  side-gates,  which  should  be 
erected  in,  upon,  across,  or  ou  the  sides  of  the  said 
roads,  or  any  of  them,  by  virtue  of  that  act.  By 
8  Geo.  4.  c.  126.  it  is  declared,  that  if  any  person 
shall  fraudulently  Or  forcibly  pass  through  ao; 
such  toll-gate  with  any  horse,  &c.,  by  reasen 
whereof  the  payment  of  any  toll  shall  be  avoidd, 
he  shall  forfeit  any  sum  not  exceeding  6/.  A  war- 
rant of  distress  recited  a  conviction,  which  on  in- 
spection proved  to  be- valid,  and  stated,  that  B,  on 
6c.f  at  &c.,  with  a  certain  carriage  did  unlawfnilr, 
&c  pass  through  a  certain  ton^gate,  by  means 
whereof  payment  of  a  certain  toll,  to  wit,  &c,  tbea 
and  there  legally  due  and  payable  by  the  said  B, 
&c.,  in  respect  of  the  said  carriage,  was  avoided, 
contrary  to  the  statute  in  such  oas^  made  and  pR>- 
vided : — Held,  that  the  words  "  toll-gate"  was  nsed 
in  the  statute  as  synonymous  with  **  turnpike-gate," 
and  that  the  warrant  was  sufficient. 

The  warrant  stated  the  forfeiture,  and  the  adja- 
dication  that  the  said  B  should  forfeit  and  pay  tbe 
sum  of  2L  2a.,  and  directed  n  distress  to  be  made, 
and  one  moiety  of  the  penalty  to  he  paid  to  the 
informer,  and  the  other  moiety  to  the  treasurer  of 
the  commissioners  for  amending  the  roads  and 
highways  in  the  Isle  of  Wight: — Held,  that  a  de- 
mand of  the  penalty  was  not  necessary  onder 
8  Geo.  4.  c.  126,  previously  to  issuing  a  distress 
warrant,  and  that  the  commissioners  baring  juris- 
diction over  the  whole  of  the  roads  in  the  island, 
the  penalty  was  property  apportioned.  Bamei  ▼. 
JTWtt,  14  Law  J,  Rep.  (H.8.)  M.C.  65. 

The  trustees  of  a  turnpike  act  were  empowered 
to  borrow  money  at  interest  upon  the  credit  of  the 
tolls,  and  to  mortgage  them  as  a  se<iarity,  and  the 
monies  borrowed  were  to  be  repaid  out  of  the  money 
collected  from  the  tolls,  with  interest  The  set  did 
not  impose  any  obligation  on  the  trustees  to  pay  tbe 
interest  to  the  mortg^ees,  and  no  sums  ha^  been 
specifically  appropriated  to  the  payment  of  ialerest 
to  the  plaintiff:— Held,  under  the  above  circoa- 
stances,  that  the  representatives  of  a  mortgagee 
could  not  recover  interest  upon  a  mortgage  m  aa 
action  for  money  had  and  received,  brought  aguiut 
the  trustees,  although  the  tolls  aimually  received 
exceeded  the  amount  of  the  interest,  and  althon^ 
the  trustees  had  in  written  statements  of  tb«ir 
amounts  admitted  interest  to  be  due  to  the  mort- 
gagee. 
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The  papers  of  the  mortgageei  and  of  his  executrix, 
had  been  deposited  in  the  office  of  his  solicitor, 
except  some  relating  to  a  suit  against  the  executor, 
which  were  deposited  in  the  Master's  office  : — Held, 
that  search  amongst  the  papers  of  the  solicitor,  who 
was  dead,  and  amongst  the  papers  of  the  Master's 
office,  was  sufficient  to  let  in  secondary  eyidence  of 
the  contents  of  the  mortgage. 

Printed  copies  of  the  annual  accounts  of  the 
trust,  made  up  from  original  statements,  signed  by 
the  chairman  of  the  trustees,  and  returned  pursuant 
to  3  Geo.  4.  c.  126.  s.  78,  were  produced  from  the 
office  of  the  clerk  of  the  peace,  and  tendered  in  evi- 
dence. They  were  not  signed  by  the  chairman : 
— Held,  that  they  were  not  admissible  either  as . 
primary  or  secondary  evidence.  Pardoe  v.  Pricef 
14  Law  J.  Rep.  (n.s.)  Exch.  212 ;  18  M.  &  W.  267. 


UNIFORMITY  OP  PROCESS  ACT. 

A  return  to  a  writ  of  summons,  issued  under  tlie 
statute  2  &  3  WilL  4.  c.  39.  s.  10.  to  prevent  the 
operation  of  the  Statute  of  Limitations,  made  by. 
two  attornies,  is  only  an  irregularity,  and  not  a 
nullity. 

Every  writ  issued  in  continuation  of  a  preceding 
writ,  under  that  clause,  should  contain  not  only  a 
memorandum  of  the  date  of  the  first  writ,  but  aiso 
of  the  return  of  that  writ. 

The  words  "  every  first  writ'*  in  that  clause,  only 
apply  to  the  first,  and  not  to  any  subsequent  writ 

Quare — ^Whether  in  a  replication  of  the  issuing 
and  return  of  writs  under  that  clause,  it  is  necessary 
to  conclude  with  a  verification  by  the  record,  or  to 
refer  to  it 

Where  several  writs  have  been  issued,  it  is  unne- 
cessary  to  set  each  out  at  length  :  a  statement  that 
they  were  of  the  same  tenour  and  effect  as  Uie  second 
writ,  will  suffice.  mUiams  v.  miUams,  11  Law  J. 
Rep.  (N.s.)  Exch.  386 ;  10  M.  &  W.  174. 


UNIVERSITY. 

Where  an  attorney,  residing  at  Oxford,  had  caused 
a  writ  of  summons  to  issue  from  the  Queen's  Bench, 
in  a  personal  action,  at  the  suit  of  another  party, 
against  a  member  of  the  university, — Held,  that 
the  Chancellor's  Court  of  the  University  had  not 
authority,  on  bis  refusing  to  obey  a  citation,  to  give 
judgment,  requiring  him  to  stop  all  proceedings  and 
pay  the  costs,  and  to  issue  a  warrant  to  imprisoa 
him  till  he  should  have  paid  them.  Hegina  v.  ihe 
Chancellor,  Sfc.  of  the  Unioerniy  of  Orford,  1 1  Law 
J.  Rep.  (n.s.)  Q.B.  137;  s.c.  In  re  the  Cfifincellor, 
4-c.  o/Orford,  1  as.  9^2. 


USE. 


A  small  sum  of  money  in  court,  under  a  railway 
act,  to  be  laid  out  in  lands  to  be  settled  "to  the  like 
uses,"  ordered  to  be  applied  in  new  erections.  Ex 
parte  Shaw  re  the  Manchester  and  Sheffield  Railway 
Company,  10  Law  J.  Rep.  (n.s.)  Ex.  Eq.  92 ;  4  Y.  & 
C.  506. 

Under  a  proviso  in  a  settlement,  to  whipb  A  and 
his  eldest  son,  B,  were  parties,  a  use  which  was 
limited  to  a  younger  son,  P,  and  his  issues,  was 
made  to  shift  to  B  in  the  event  of  P  becoming  euti- 
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tied  in  possession  to  tlie  manor  of  S,  under  certain 
limitations,  which  in  the  settlement  were  described 
as  being  contained  in  the  will  of  A,  bearing  even, 
date  therewith.  The  will  of  A  contained  the  limit- 
ations mentioned  in  the  settlement,  bu^  did  not 
bear  even  date  therewith,  but  a  posterior  date,  whicli 
was  written  upon  an  erasure  not  accounted  for : — 
Held,  that,  inasmuch  as,  under  the  circumstances 
of  the  case,  the  variance  between  the  real  date  of  the 
will  and  that  mentioned  in  the  settlement  did  not 
affect  the  substantial  intention  of  the  parties,  the 
arrangement  between  them  could,  in  equity,  be  car- 
ried into  execution,  notwithstanding  such  variance. 
Honyufood  v.  Honyufcod,  2  Y.  &  Coll,  CO.  471. 


USE  AND  OCCUPATION. 

The  defendant  was  tenant  of  unfurnished  apart- . 
meuts,  bv  parol  agreement,  at  a  rent  payable  quar- 
terly. By  an  accidental  fire,  the  apartments  werp 
totally  consumed  io  the  middle  of  the  qyarter : — 
Held,  that  tlie  defendant  was  liable,  |n  iv;e  and  oci- 
cupation,  for  the  proportion  of  the  quarter's  .rent 
which  accrued  up  to  the  time  of  the  fire.  pfOckerY,. 
Gihhins,  10  Law  J.  Rep.  Cn.8.).Q.0.  224;  1  G,  & 

p.io. 

The  defendants  and  two  other  parties  ,who  were 
directors  of  a  bank,  agreed  to  take  certain  premises 
of  the  plaintiff,  for  a  year  certain,  from  Midsummer 
1838  to  Midsummer  1839.  It  was  also  agreed,  that 
the  plaintiff  should  grant  the  defendants  a  lease  for 
seven,  fourteen,  or  twenty-one  ye^rs,  upon  request 
made  to  him  one  month,  at  least,  before  the  expira-. 
tion  of  the  year.  The  premises  were  used  for  the 
purposes  of  the  bank,  oi  which  both  the  defendants 
ceased  to  be  directors  before  the  end  of  March  1839. 
The  premises  still  continued  to  be  occupied  for  the 
same  purposes,  by  the  directors  for  the  time  being, 
who,  on  the  31st  of  May,  entered  into  a  negotiation 
with  the  plaintiff  for  a  lease  for  a  year.  Nothings 
however,  was  done  upon  this  negotiation.  On  the 
20th  of  June,  the  directors  applied  to  the  plaintiff  to 
renew  the  agreement  for  a  quarter  of  a  year  longer, 
to  which  the  plaintiff  replied,  that  "  he  would  see 
about  it"  Nothing  further  took  place  until  the 
followiug  Michaelmas,  1839.  when  the  directors 
delivered  up  possession  of  the  premises: — Held, 
that  the  defenaants  were  liable  for  a  quarter's  rent, 
from  Midsummer  to  Michaehnfts,  on  the  ground 
that  they  had  held  over  the  premises,  and  that  the 
negotiation  did  not  amount  to  an  acceptance  by  the 
plaintiff  of  the  new  directors  as  his  tenants.  Christy 
V.  Tancred,  10  Law  J.  Rep.  (n^.)  Kxclu  228 ;  7  M. 
&W.  127. 

A  mortgagee  may  maintain  an  action  for  use  and 
occupation  against  a  party  who  was  tenant  to  the 
mortgagor  before  the  mortgage,  although,  suhsew 
quently  to  the  mortgage,  the  mortgagor  had  made 
an  iteration  in  the  premises  mortgaged  and  in  the 
amount  of  rent.  ,    , 

The  mortgagor  is  rendered  a  jcompetent  witness 
against  the  tenant  on  behalf  of  the  mortgagee^  by 
the  sUt  3  &  4  Will.  4.  c.  42.  s.  27,  and  hia  name, 
may  be  indorsed  ou  the  record  at  any  time  subse- 
quent to  the  trial.  Burrows  v.  Gradin,  12  Law  J/ 
Rep.  (n.9.)  as.  333 ;  1  Dowl.  &  L.  P.C.  213. 

In  a  demise  of  land  or  the  vesture  of  land,  there 
is  no  implied  obligation,  on  the  part  of  the  lessoj;, 
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that  it  shall  he  fit  for  the  purpose  for  wliich  it  is 
taken. 

A  agreed,  in  writing,  to  take  the  catage  of  twenty- 
four  aeres  of  land  of  B,  for  seven  months,  for  40/. 
A  haTing  stocked  the  land,  several  beasts  died  in  a 
few  days,  from  the  effect  of  a  poisonous  substance 
preriously  spread  over  it,  of  which,  however,  it  di^ 
not  appear  that  B  vaa  awafe.  A  attempted  to  re- 
move the  nuisance,  but  finding  that  his  heasts  oon- 
tinued  to  die  from  the  effects  of  the  poison,  after 
notice  to  B,  threw  up  the  occupation  of  the  land, 
two  months  after  the  letting : — Held,  that  B  was 
entitled,  in  an  action  for  use  and  occupation^  to  re- 
cover the  401. ;  and — 

StmM4 — That  evidence  of  the  unwholesome  state 
of  the  land,  if  it  had  been  a  defence  to  the  action, 
was  properly  admitted  under  the  general  issue. 
Sn:t0m  V.  TtmpU^  13  Law  J.  Rep.(yji.)  Exch.  17. 

Where  the  defendant  was  let  into  possession  and 
tHxupatioii  of  land  by  the  plaintiff,  under  a  contract 
to  purchase,  which  contained  no  stipulation  as  to 
the  terau  of  occupation,  and  the  contract  after- 
w;irds  went  oiT,  on  the  ground  of  the  plaintiff  not 
betug  able  to  make  a  title:— Held,  that  the  defen- 
dikut  was  not  liable  in  an  ac6on  for  use  and  occu- 
pation. H'htcrhoHom  V.  Inghmm,  14  Law  J.  Rep. 
VX.s.)  Q.B,  Xi»8. 

The  defendants,  of  whom  three  were  church- 
waT\icn»  and  overseers  of  the  parish  of  G  L,  and 
the  other  two  surveyors  of  highways,  agreed  in  1883 
10  lake  certain  land  of  the  plaintiff,  under  the 
following  written  agreement:— At  a  public  vestry 
at  the  parish  of  G  L.  on  the  8th  of  February  1833, 
it  was  agieed  on  the  part  of  T  K  and  B  P,  church- 
wartlens,  and  W  T  T  and  B  P,  overseers  of  the 
poor,  ai\d  K  E  and  T  L,  surveyors  of  the  highways, 
thai  thoY,  the  said  churchwardens,  overseers  of  the 
jHH>r,  and  surveyors  of  the  highways,  their  executors, 
administrators  and  assigns,  and  successors  in  office, 
^h«U  take  of  H  A  U  (the  plaintiff),  his  executors, 
adn\inistrators,  and  assigns,  for  twenty-one  years, 
a  jjvass  field,  called  the  Grove,  and  a  portion  of  the 
I'own  Green,  to  be  called  the  Parish  Gardens,  being 
intended  for  the  use  of  the  poor,  at  an  annual  rent 
«»r  VIO/,  %s,  8rf.,  to  be  paid  by  quarterly  instalments, 
tr  (Icmaudod.  They  also  agreed  to  take  other  land, 
tngother  with  a  cottage,  on  similar  terms,  and  to 
pay  all  rates,  dues,  &c.,  and  to  sign  a  counterpart 
of  a  lease,  in  ease  the  above  writing  should  be 
deemed  insufficient  at  any  future  period.  This 
agreement  was  signed  bv  £  £,  surveyor,  T  L,  B  P, 
churchwarden,  T  K,  churchwarden,  W  T  T,  and 
the  plaintiff: — Held,  in  an  action  for  use  and  occu- 
pation against  the  defendants,  that  the  church- 
wardens and  overseers  having  taken  the  land  jointly 
with  the  surveyors  of  highways,  were  not  to  be  cou- 
hiilcrud  as  taking  it  in  their  corporate  capacity> 
under  the  stat  59  Geo.  S.  c.  12.  s.  12,  and  that  the 
(U'fendants werepersonallyliablefortherent.  Vthwatt 
V,  mini,  14  Law  J.  Rep.  (n.s.)  Exch.  131 ;  13  M. 
bi.  W.  772. 

To  assnropsit  by  three  plaintiffs,  for  use  and  occu- 
pation, the  defendant  pleaded  that  before  the  rent 
Mcaifie  du0,  it  waa  agreed  between  the  plaintiffs, 
\Un  dtfendant  and  one  W,  that  defendant  should 
t\i.\]Vi'r  up  possession  of  tlie  premises  to  W,  and 
lifi  h<'  hhould  hold  the  same  as  tenant  to  the  plain- 
^iU,  and  in   consideration  thereof  the  defendant 


should  be  discharged  firom  all  liability  to  fM j  uy 
further  rent: — Held,  that  the  plea  was  not  sup* 
ported  by  proof  of  an  agreenieot  with  one  of  the 
plaintiffif  only.     Tumgr  v.  Hardest  I   DowL  PX. 

(n.s.)  954. 


•  USURV. 


The  3  &  4  Vict.  c.  S3,  exempting  certaia  bills  of 
exchange  and  promissory  notes  from  the  opesatiom 
of  the  laws  relating  to  urury,  contianed  until 
January  1st,  1844,  by  4  &  5  Vict  c  54;  19  l^w  J. 
Stat  88. 

The  2  &  3  Vict  c.  37.  continued  until  the  Istaf 
•  January  1851,  by  3  &  9  Vict  c  102;  25  JLas*  J. 
Stat  446. 

The  2  &  3  Vict  c.  37.  continued  until  the  let  of 
January  1846,  by  6  &  7  Vict  c.  45  {  21  Law  J. 
Stat  94. 

AMiere  a  loan  has  been  made  on  the  security  of  a 
bill  of  exchange,  carrying  greater  interest  than  5Z. 
per  cent,  and  a  mortgage  security  has  also  beea 
given  for  its  repayment,  this  does  not  make  the 
transaction  usurious^  unless  it  is  shewn  by  the  de» 
fcndant  that  tlie  mortgage  was  given  aa  the  orig^nJ 
and  not  as  a  collateral  security.  Doumet  v.  GarkaOt, 
12  Law  J.  Hep.  (m.s.)  O-B.  269;  3  DowL  &  U, 

The  2  &  3  Vict  c  37.  s.  1.  does  not  repeal,  bat 
takes  out  of  the  operation  of  the  12  Anne,  st.  2. 
c  16.  all  contracts  rendered  usurioua  by  that  sta- 
tute, except  such  as  relate  to  land. 

The  statute  of  Anne  therefore  remains  in  Sotcei, 
and  a  count  for  usury  in  the  general  worda  of  the 
statute  is  good,  without  .shewing  a  contract  afiectiag 
land.  ThibauU  v.  Gibson,  13  Law  J.  Kep.  (x.fl.) 
Exch.  2. 

A  bond  dated  the  7th  of  January  1837,  (prior  to 
the  Stat  2  &  3  Vict  c.  37.  relaUng  to  usury,)  excited 
that  money  was  advanced  on  the  day  of  the  dat4i^ 
with  interest  at  5L  per  cent  payable  half-yearly,  to 
be  computed  from  the  1st  day  of  January  instant 
Plea,  that  the  loan  was  on  the  7th  of  January  1&37, 
with  day  of  forbearance  to  the  1st  of  Januaiy  1S44^ 
and  that  it  was  agreed  that  for  the  loan  aiid  for- 
bearance, the  defendant  should  pay  more  thaa  St 
per  cent  interest,  that  is,  interest  at  §L  per  cent,  li 
be  computed  as  from  the  1st  of  January  1&37«  la 
addition  to  the  security  of  the  bond,  the  defeadaot 
had  also  deposited  three  leases  of  lands  ma^e  ta 
him,  as  a  collateral  security: — Held,  that  the  ia* 
terest  reserved  for  the  firat  half-year  was  usuriaast 
and  that  although  the  stat  2  &  3  Vict  c  37,  was 
retrospective  in  its  operation,  yet  that  this  loan  w«s 
not  protected  by  that  statute,  as  the  case  leQ  ^ithia 
the  proviso  to  section  1,  whereby  the  enactoiests  io 
not  extend  to  loans  upon  the  security  of  laodsL 
HodgHnson  ▼.  WyaUi  13  Law  J.  Rep.  (n.b.)Q3.  5lw 

Declaration  on  a  bond  by  the  defendant  to  the 
plaintiffs,  in  the  penal  sum  of  700iL,  conditiooed  for 
the  bond  to  be  void  on  payment  by  the  defendant  of 
3501.,  with  interest  at  5L  per  cent  per  aanmn,  by 
certain  instalments,  and  also  on  payment  dnriag 
such  time  as  the  S50L  and  interest,  or  any  part 
thereof,  remained  unpaid^  of  the  annual  premiwn  at 
261 2s,  Sd.,  payable  on  a  certain  policy  of  assaianee 
for  800/.,  deposited  as  a  collateial  security  for  tbe 
repayment  of  the  350/.  and  intereet»  and  all  tbe 
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eo9t8  to  be  incurred  in  enforcing  the  performance  of 
tke  bond ;  with  a  proviso  that  the  monies  intended 
to  be  ultimately  recoterable  thereon  should  not  ex« 
eeed  500/1  Breadi,  the  non-payment  of  the  3502. 
Plea,  setting  out  on  oyer  the  condition  of  the  bond, 
and  alleging,  that,  at-tiiethne  of  making  the  sup- 
posed writing  obligatory,  it  was  corruptly  agreed 
between  the  defendant  and  plaintiffs  that  the  latter 
should  lend  and  adrance  to  the  former  350^,  to  be 
repaid  by  instalments,  with  5i.  per  cent  interest, 
and  that  the  defendant  should  insure  his  life,  in  a 
fife  insunnce  company  of  which  the  plaintiffs  were 
then  members,  for  800^,  at  an  annual  premium  of 
"261.  2i.  Bd.  (the  same  being  a  larger  sum  than  ne- 
cessary to  secure  the  repayment  of  the  said  850/.), 
and  "deposit  the  policy  with  the  plaintiffs  as  a  colla- 
teral security  for  the  repayment  of  the  said  S60L 
and  interest.  The  plea  then  averred  performance 
of  such  corrupt  contract,  and  that  the  defendant,  in 
porsfianee  and  part-performance  thereof,  effected 
the  policy  of  insurance,  for  the  benefit  of  the  as- 
surance company,  and  that  the  said  Interest  on  the 
said  850i,  together  with  the  preminm  payable  on 
the  said  policy,  exceeded  the  rate  of  51.  for  the  for- 
bearing of  IQOL  for  a  year,  contra  formam  statuH:-^ 
Held,  that  the  contract  stated  in  the  plea  was  not 
nsurious,  and  that  the  plea  was  bad.  Downes  r.  Green, 
13  Law  J.  Rep.  (n.s.)  Exch.  159 ;  12  M.  &  W.  481. 

The  sum  of  2,000£.  was  lent  to  the  defendant, 
and  was  secured  by  his  bond,  and  by  mortgage  of 
certain  property.  To  supply  the  2,000/.  loan,  a 
sum  of  d,764</.  stock  had  been  sold  oat  An  agree- 
ment was  then  entered  into,  by  which  the  defendant 
undertook  to  pay  an  annual  sum  of  12/.  16s.,  extra 
the  interest  at  6L  per  cent  on  the  2,000/L,  in  order 
to  equal  the  dividend  upon  the  sum  of  stock  sold 
out,  and  also  to  replace  the  3,764/.  stock,  or  to  re- 
pay a  anm  of  money  equal  to  the  value  of  such 
sum  of  stock,  when  called  upon  to  do  so: — Held, 
that  this  agreement  was  not  intended  to  take  the 
place  of  the  original  contract,  but  was  cumulative ; 
and  being,  therefore,  usurious,  it  could  not  be  en- 
forced.  Pmoney  v.  Bhmberg,  IS  Law  J.  Rep.  (n.8.) 
Ch.  450. 

A  was  entitled  to  a  lease  of  building  ground  for 
seventy  years.  An  agreement  was  entered  into  be- 
tween A  and  B,  that,  in  consideration  of  money  to  be 
advanced  by  B  to  A  for  the  purpose  of  building 
hcniaes  on  this  ground,  A  should  assign  the  leases 
of  the  houses  as  they  should  be  built  to  B,  and 
should  take  back  from  B  underleases  thereof,  at  a 
rent  eqnal  to  8/L  per  cent  on  the  money  advanced. 
B  advanced  money  to  A,  and  afterwards  A  became 
banknipt  In  a  bill,  filed  by  A*s  assignees  against 
B, — Held,  that  the  agreement  was  usurious,  and 
that  B  was  entitled  only  to  prove  against  A's  estate 
for  the  money  advanced.  Belcher  v.  Fardon,  14 
I,aw  J.  Rep.  (ir.8,)  Ch.  427  ;  2  Coll.  C.C.  162. 


VACCINATION. 

The  3  &  4  Vict  c.  20,  to  extend  the  practice  of 
vaccination,  amended  by  4  &  5  Vict  e.  32 ;  19  Law 
J.  Stat  88. 


VAGRANT  ACT. 
The  nwther  of  a  bastard  child  is  not  liable  to  im- 


prisonment under  the  Vagrant  Act,  5  Geo.  4.  c.  83. 
for  running  away  and  leaving  such  child  chargeable 
on  the  parish.  Regina  v.  Maude,  1 1  Law  J.  Rep. 
(M.S.)  M.C.  120;  2  Dowl.  P.C.  (n.s.)  58.  "• 


VARIANCE. 
[See  Amenombht — Pkactice.] 

The  plaintifi^  in  support  of  an  allegation  in  Ms 
declaration  that  the  defendant  agreed  to  sell  to  the 
plaintiff  a  house  and  fixtures  for  the  residue  of  a 
term  of  years,  to  commence  on  the  Ist  of  January 
1840,  for  the  sum  of  60/.,  produced  in  evidence  ths 
following  agreement  signed  by  the  defendant : — "  I 
agree  to  sell  the  house  and  fixtures,  No.  163,  Pic- 
cadilly, to  commence  from  the  1st  of  January  next, 
for  60/.  :*' — Held,  that  there  was  a  variance  between 
the  declaration  and  the  agreement,  as  the  latter 
purported  to  convey  a  fee  simple.  Hughes  v.  Barker, 
or  Parker,  10  Law  J.  Rep.  (w.s.)  Exch.  297; 
8  M.  &  W.  244;  1  Dowl.  P.C.  (w.8.)  80. 

The  declaration  stated,  that  the  plaintiff  had 
commenced  an  action  against  one  T  S  C,  to  recover 
a  sum  of  money  alleged  to  be  due  on  a  certain 
aceourU  delivered  to  T  S  C  ;  and  that,  in  considera- 
tion that  the  plaintiff  had  consented  to  stay  all  pro- 
ceedings in  that  cause,  on  security  being  given  to 
him  for  the  payment  of  such  sum  of  money  as  might 
be  found  due  from  T  S  C  upon  the  said  account, 
which  was  to  be  submitted  to  arbitration,  the  defen- 
dants undertook  to  pay  the  plaintiff  so  much  as,  on 
such  arbitration,  should  be  found  due.  Breach, 
non-payment  of  the  sum  found  due.  Tlte  defendant 
set  out,  in  his  plea,  the  certificate  of  the  arbitrators, 
which  ran  thus — **  We  certify,  that  there  is  now  due 
from  T  S  C  to  the  plaintiff  120/.,  which  we  direct  and 
order  to  be  paid  by  the  securities  (the  defendants)  ;*' 
and  then  traversed,  without  this,  that  the  arbitrators 
'•made  their  certificate  in  writing  of  and  concern- 
ing the  matters  so  referred  to  them  as  aforesaid,  in 
manner  and  form,"  &c.  It  was  not  proved  that 
the  arbitrators  had  confined  themselves  to  the  par- 
ticular account : — Held,  that  this  was  a  fatal  va- 
riance in  the  declaration,  as  the  above  certificate 
appeared  to  have  been  made  on  all  matters  in  differ- 
ence. King  V.  Bowen,  10  Law  J.  Rep.  (t^.s.) 
Exch.  433;  8  M.  &  W.  625;  1  Dowl.  P.C.  (n.s.) 
2L 

A  declaration  in  assnmpsit  stated,  that  it  was 
agreed  that  the  defendant  should  convey  certain 
premises  to  the  plaintiff,  and  that  the  plaintiff 
should  at  all  times  pay  to  the  defendant,  &c.  the 
Bum  of  1/.  yearly,  towards  the  ground  rent  payable 
in  respect  of  the  said  premises,  and  other  premises 
thereto  adjoining,  and  should  keep  the  said  pre- 
mises in  tenantable  repair ;  and  that,  in  considera- 
tion thereof,  and  that  the  plaintiff  promised  to  per- 
form the  same,  the  defendant  promised  to  per- 
form his  agreement  The  memorandum  of  tho 
agreement,  in  writing,  was  between  the  defendant 
executor  of  the  last  will  of  J  T,  deceased,  of  the  one 
part,  and  the  plaintiff,  widow  of  the  testator,  of  the 
other.  It  set  out,  tiiat  the  testator  had  declared 
that  he  was  desirous  that  his  wife  should  enjoy  the 
premises  in  question  for  her  life,  or  so  long  as  she 
should  remain  a  widow;  and  witnessed  that,  in  con- 
sideration of  such  desire  and  of  the  premises,  it  was 
agreed  between  the  parties  that  the  defendant  should 
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convey  the  premUes  to  the'  plaffttfff:— "1*rbtldW 
always,  an4  it  is  hereby  further  agreed  anddeclaireA, 
^bat  the  saia  £  T  (the  plaJntlfP)  sh&l!  and  WSTI,  it 
alftiiuea  during  which  sn^  ^al]  ba^e  possession  of 
the  f^aid  premises,  pay  to  th6  said  defendant,  his 
executors,  &c.  the  sum  Of  ILyearlyi  towards  the 
ground  rent,  payable  in  respect  of  the  said  premise!^ 
and  other  premises  thereto  adjoining;  and  ^aYl 
aod  will  keep  the  said  dwelling-house  and  premises 
in  good  and  teiian table  repair:" — ^ttelA,  no  fi- 
nance;  and  that  the  Ust  part  Of  the  agreement 
contained  a  sufficient  consideration  to  support  the 

fromise  of  the  defendant     Thomas  v.  Thomai,  11 
.aw  J.  Rep.  (U.S.)  aB.  104  j  2  G.  &  D.  220. 

The  plaintiff  having  obtained  a  verdict  in  an 
action  before  the  under- sherifl^  where  the  defendant 
appeared,  the  latter  obtained  a  rule  to  set  aside 
the  i«sue.  and  all  subsequent  proceedings,  on  the 
grounds  that  the  date  of  the  writ  of  summons  did 
not  appear  in  the  writ  of  trial ;  that  the  issue  did 
not  recite  any  writ  of  summons,  or  the  award  of  the 
vwire ;  that  the  award  of  the  venire  in  the  writ  of 
trial  sUted  the  debt  to  be  above  20/. ;  that  the  writ 
of  trial  did  pot  recite  when  and  out  of  what  court  it 
issued,  and  that  it  bore  no  date.  The  Court  dis- 
charged the  rule,  ordering  the  issue  and  the  writ  of 
trial  to  be  amended  forthwith,  and  the  plaintiff  to 
pay  the  costs  of  the  amendment  and  of  the  applica- 
tion. Emery  v.  Howardt  1 1  Law  J.  Rep.  (k.s.)  Exch. 
95 ;  9  M.  &  W.  108 ;  1  Dowl.  P.C.  (w.s.)  42tJ. 

Debt  against  husband  and  wife,  on  a  judgment 
recovered  against  the  wife  dum  tola.  Flea,  nul  ti§l 
record.  EepTication,  traversing  the  averment  in  the 
plea.  On  producing  the  record,  it  appeared  that 
the  original  action  was  against  the  wife  and  othen : 
— Held,  no  variance,  but  at  the  most  only  a  ground 
for  a  plea  in  abatement  Cockt  ▼.  Brewer,  12  Law 
J.  Rep.  (M.S.)  Exch.  225  j  11  M.  &  W.  51 ;  2  Dowl. 
P.C.(n.8.)759. 

A  declaration  in  assumpsit  alleged,  that  in  con- 
sideration that  the  plaintiff  would  buy  of  the  defen- 
dant a  certain  horse,  at  and  for  a  certain  "price  or 
sum,"  to  wit,  the  sum  of  56/.  16i.,  the  defendant 
promised  the  plaintiff  that  the  said  horse  then  was 
sound.  Breach,  unsoundness.  The  contract  proved 
was,  that  the  defendant  was  to  tal^e  for  his  horse 
55/.  and  a  pair  of  trowsers  value  1/.  16s.: — Held, 
no  variance.  Saxty  v.  Ifilkin^  12  Law  J.  Rep.  (iv.8.) 
Kxch.3SI{  11  M.  &W.(J22. 

A  declaration  stated,  that  the  defendant  agreed 
to  hire  of  the  nlaintlff  a  house  and  household  rarni- 
turc,  and  at  tne  expiration  of  the  tenancy  to  leave  * 
the  (\irnilure  cleaned : — Held,  that  this  contract  was 
«iiipported  by  proof  that  the  furniture  was  clean  at 
the  time  the  defendant  took  possesion  of  h,  and 
that  he  agreed  to  leave  it  as  he  fbund  it.  Stanhy 
V.  Jguew,  13  Law  J.  Rep.  (m.s.)  Exch.  197;  12  M.  & 
AV.  827. 

'Whore  in  the  declaration  it  was  alleged  that  the 
defendant  was  retained  by  the  plaintiff  to  lay  out 
a  certain  sum  of  money  for  tne  purchase  of  a 
government  "annuity"  fbr  the  term  of  his  life, 
and  the  breach  statea  was  the  investment  of  the 
money  with  a  private  company ;  and  the  defendant 
pleaded  that  he  did  not  receive  the  money  for  the 
purnose  alleged ;  and  proof  was  given  at  the  trial 
of  the  employment  of  tne  defendant  to  lay  out  the 
money  in  a  government  ••  security"  :■— Held,  that  it 


-was  kn  MehdthU  variance,'  wi  Aiti  be  3  &  4  Will  f 
U.  ♦JL  ».  ?5.  Curford  v.  Dcfey,  1  DoWL  F.C.  (frj.)! W, 
' '  In  bovenam  t  the  plalniiff'  stied  il^on  an  uiMnie 
Ijy  which  the  defendant  eovenantedimd  ngntA  «idi 
Ttim  to  procure  a  licence  ft^m  the  lord  «f  the  mmor 
^  whieh  a  certain  message,  ftc.,  fhenintheeM- 
ltation  of  ^e  planitSfi;  was  sitnated,  to  lease  fife 
-said  premises  to  the  plain6^  and  to  make  t^tim  i 

food  and  stdReietit  demise  of  the  same;  and  tbt 
eclaration  iJieged  that  k  was  dierieby  eovefitnted 
that  the  lease  should  contain  a  etrvenant  atncBfit 
other  things,  that  pending  the  ^eeopatMs  bytbe 
plaintiflj  under  the  provisions  of  the  said  InflcBtDie, 
the  defendant  wnnid,  once  in  every  three  yem 
paint  ^e  outside  of  tite  message,  and  keep  (he 
same  in  ffood  andtenantable  repair;  and  ihatitwsi 
thereby  iSso  agreed,  that  until  the  said  libencesboril 
be  obtained,  and  the  lease  granted,  "file  ^aisliff 
should  continue  in  possession  of  the  preimtei  n 
tenant  from  year  to  year,  snbjeet  to  the  tenw  sai 
conditions  in  the  said  mdenture  specified.*'  BrsA, 
the  non-repair  of  the  outside  of  fhe  pwtniges  dn^ 
the  continuance  of  the  tenancy  fh«n  year  to  ytvt, 
The  indenture,  on  its  production  at  At  trial,  eee- 
tained  the  provision  t^t  *'  until  the  licence  shonM  be 
obtuned,  and  the  lease shoitld  begranted,the^aiBtiff 
should  be  considered  to  be  tenant  of  the  Md  pie- 
mises  at  the  rent,  and  subject  to  the  terns  and  eoe- 
ditions  hereinbefore  specified :— Held,  that  theie 
was  no  variance  between  the  allegation  and  Ae 

{iroof,  and  that  die  declaration  correctly  stated  lie 
egal  efict  of  the  indenture.  Prict  v.  Blnk,  1  J>owL 
P.C.  (m.8.)  720. 

VENDOR  AND  PUKCHASER- 

( A)  Lien  op  Vendoe. 

(B)  Contracts  and  Conditiohs  or  Sub. 

(C)  Title. 

(D]  PrRCBASBR. 

(a)  /lights  and  Protection  qf. 
(6)  LiaUUtUs  and  Duties. 

Sc)  Payment  qf  Purchase-money  into  Cetfft. 
d)  Conveyance  to. 

(E)  Sale, 

(F)  Intehest  ok  Pubchass-vonsy. 

(G)  Actions. 
(H)  Costs. 


The  tffmnsfer  of  pro^Mrty  aim^ified  by  7  &S  Vid. 
o.  76 }  22  Law  J.  Sut  147. 

The  assignment  of  satisflcd  teems  feadersd  sa- 
neoessary  by8&9Viotc^  112;  23  Law  J.  But 
App.  EiL 

(A)  Lien  of  Yendoe. 

[JTofieev.  KetM^,4Law-J.Dig.620;  4Y.&C.tf|J 
B  sold  an  estate  to  A.  B,  who  lived  thice  ia» 
from  L,  net  A  at  L  on  the  20th  of  April,  sad  A 
gave  B  a  cheque  drawn  en  m  bank  at  L,  ini^f*^ 
ef  the  pmcbase-nioniy,  at  5  «^ciock  in  theafioM^ 
after  the  L  bank  had  closed  fat  the  day.  B  0t 
the  cheque  to  R,  which  is  distent  finnn  1  «li"^ 
miles,  and  it  was  paid  into  a  bonk  at  &  eoipk?*" 
by  him  on  the  morning  of  the  21st  The  kstfj>| 
R  sent  the  cheque  by  the  post  that  day  to  the  bsv 
•t  L,  and  it  was  Mitwd  at  the  bank  el  h  etfiy» 


VENDOR  AKD  PU&CMA$fiR«-(CQAXA4<w»  J^PyQHi»}TiovB  of  Sale). 
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the  moTping  of  the  22iiul.  At  hiLl£.pa&t  one  on  the 
t*2xid  the  L  hank  stopped  payment  ^  the  ordinary 
banking  hours  extending  to  four : — ^Held,  that  B 
was  authorised  to  employ  a  hank  to  cash  the  cheque:; 
that  the  distance  of  the  bank  employed  by  him  tram 
L  was  not  unreasonable ;  that  tne  bank  at  K  acted 
with  due  diligence ;  and  that,  the  delivery  of  the 
cheque  not  amounting  to  a  payment,  B  had  a  Heti 
on  the  estate  in  jespect  of  the  unpaid  purdhase- 
uooney.  Boad  t.  Wardtn,  14  Law  J.  xlep.  (n-8.)  Ch. 
164 ;  1  ColL  C.C.  683. 

A  agreed  to  fell  an  estate  to  B  for  an  annuity,  and 
B  was  to  pey  off  a  mortgage  to  which  the  estate  was 
subject.  Accordingly,  B  executed  a  deed,  bv  whicli 
he  granted  the  axmuity  to  A,  and  coTenanted  to  pay 
it ;  and  by  a  conveyance  of  even  date,  but  executed 
after  the  annuity  deed,  after  reciting  the  agreement 
and  the  aouiity-deed,  A  and  the  mortgagee,  in 
pursuance  of  the  agreement,  and  in  consideration  of 
the  annuity  having  been  so  granted  as  aforesaid, 
and  of  the  payment  of  the  mortgage- money,  con- 
veyed the  estate  to  B.  The  annuity,  afterwards 
became  in  arrear : — Held,  that  A  had  no  lien  on  the 
estate  for  the  annuity.  Buckland  v.  Pocknell,  IS  Sinu 

Extent  of  lien  on  a  fand,  where  the  grantor  of  an 
annuity  agreed  to  sell  to  the  grantee  the  fund  on 
which  the  annuity  was  secured,  and  to  re-nurchase 
the  annuity,  but  in  consequence  of  a  mutual  mistake 
the  contract  for  the  ssle  of  the  fund  could  not  be 
specifically  performed,     Colyer  v.  Clajft  7  Bea.  188. 

(B)  Contracts  and  CoxBrriovs  of  Sale. 

If  A  purchase  goods  of  Bj  a  dealer  in  such  goods, 
explaining  to  B  the  purpose  for  which  they  are  to 
be  used,  and  leaving  to  him  the  selection  of  them, 
B  thereby  impliedly  warrants  that  they  are  fit  for 
the  purpose  for  which  they  are  so  used,  and  is  liable 
to  A  for  the  damage  occasioned  by  their  unfitness. 

Semhle — It  mskes  no  difference  that  B  is  not 
the  manufacturer  of  the  goods  so  sold  by  him.  Brown 
v.  EdgingtoHt  10  Law  J.  Rep.  (n.h.)  C.P.  ^Q\  2  M. 
&  G.  279. 

The  Tender  of  leasehold  premises,  sold  by  public 
auction,  bound  himself  by  conditions  of  sale  to 
deliver  to  the  purchaser  aa  abstract  of  his  (the  ven- 
dor's) title  within  twenty-one  days  after  the  sale. 
There  was  a  proviso,  that  the  vendor  should  not  be 
compelled  to  shew  the  lessor's  title,  under  which  he 
held  the  premises.  Upon  issue  joined,  whether  the 
vendor  had  delivered  an  abstract  according  to  the 
condition, — Held,  that  the  delivery  to  the  purchaser 
•f  the  original  lease,  wiA  the  assignment  thereof 
to  the  vendor,  was  not  a  fulfilment  w  the  condition. 
Horne  v.  Wingfield,  10  Law  J.  Rep.  (M.S.)  C.P.  295 ; 
3  M.  &  G.  33. 

The  declaration  stated,  that  by  articles  of  agreement 
made  between  the  plaintiff  and  the  defendant,  the 
defendant  agreed  that  he  would  on  or  before  the 
25th  of  March  then  next  ensuing,  convey  a  certain 
estate  to  the  phundfT,  and  pay  the  expenses  of  inves- 
tigating the  title.  That  the  plaintiff  agreed  that  he 
would,  on  the  25th  of  March  then  next,  on  having 
"the  conveyance  made  to  him»  pay  the  defendant  the 
purchase-money ;  that  the  expenses  of  making  out 
the  title  should  be  paid  by  the  defendant ;  and  that 
in  case  the  purchase  should  not  be  completed  by  the 
asid  25th  ol*  Maxoh,  the  plaintiff  ihoujki  pay  interest 


oik  the  purchaae-money.  The  declaration  then  al- 
leged as  a  breach,  that  alOiough  the  plaintiff  was 
always  from  the  6m e  of  the  agreement,  until  and 
.upon  the  said  25th  of  Karch,  ready  and  willing  to 
accept  jtrom  the  defendant  a  conveyance  of  th<J  pre- 
mises, and  to  pay  the  purchase- money,  yet  the 
defendant  did  not,  nor  would,  on  the  day  and  year 
-last  aforesaid,  or  at  any  other  time  whatsoever, 
make  to  the  plaintiff  a  good  title  to  the  said  pre- 
mises* The  purchase  was  not  completed  on  the  25th 
ef  March,  but  much  negotiation  took  place  between 
the  parties,  between  that  dav  and  the  12th  of 
JTanuary  following,  when  the  plaintiff  gave  the  de- 
fendant notice  of  his  abandonment  of  the  purchase, 
on  the  ground  of  defects  of  title.  Subsequently  to 
the  25th.  of  March,  the  plaintiff  paid  the  purchase- 
money  into  the  hands  of  a  banker,  anjd  on  the 
abandonment  of  the  contract  brought  an  action  for 
the  expenses  of  investigating  the  title,  and  for  the 
loss  of  interest  accruing  after  that  day  on  the  sum 
deposited  in  tfie  banker*s  hands: — Held,  that  as 
time  was  of  the  essence  of  the  contract,  the  plaintiff 
could  not  under  this  declaration  recover  either  his 
expenses  of  investigating  the  title  oc  the  loss  of  in- 
terest accruing  subsequently  to  March  25.  Metca\fe 
V.  fowler,  10  Law  J.  Bep.  (i«.8.)  Exch.  84 ;  6  M.  & 
W.  880. 

Where  the  defendant  had  ordered  of  the  patentee 
a  specified  patent  machine : — Held,  that  it  was  ne 
defence  to  an  aetion  for  the  price  to  shew  that  the 
machine  had  wholly  failed  in  accomplishing  the 
purpose  for  which  it  was  intended  by  the  defendant, 
and  which  it  was  the  expressed  object  of  the  patent 
to  effect  OUpkani  v.  Bailey,  13  Law  J.  Rep.  (n.s.) 
Q.B.  34;  5a.B.  288. 

W  T,  the  owner  of  certain  copyhold  property, 
mortgsged  the  same,  and  by  the  indenture  of  mort- 
gage covenanted  to  surrender  it  into  the  hands  of 
the  dean  and  chapter  of  W,  the  lords  of  the  manor, 
to  the  use  of  the  defendant,  who  was  to  be  a  trustee 
to  sell  it,  in  tlie  event  of  default  being  made  in 
payment  of  the  mortgage- money.  Vf  T  made  no 
surrender,  but  died,  after  devising  all  his  real  pro- 
perty to  certain  trustees.  Subsequently  to  the  death 
of  W  T,  the  lords  of  the  manor,  at .  the  nomination 
of  the  defendant,  granted  the  property  in  question 
to  certain  persons,  upon  the  trusts,  &c.  mentioned 
in  the  deed  of  mortgage.  W  T  surrendered  other 
property  to  the  lord  of  the  manor  by  way  of  mort- 

fage  to  C,  in  consideration  of  a  loan  of  100^,  and, 
y  an  indenture  of  even  date,  covenanted,  amongst 
other  things,  to  repay  the  money  borrowed,  and 
^o  gave  me  mortgagee  a  power  of  sale,  in  case  of 
default  in  payment.  This  indenture  was  stamped 
with  an  ad  valorem  stamp  of  305.  The  defendant 
sold  the  whole  of  the  above  property  to  the  plaintiff, 
under  the  following  conditions  of  sale:  that  he 
should  deduce  a  good  title  to  the  premises,  for  the 
lives  by  which  they  were  held  under  the  dean  and 
chapter  of  W,  but  that  no  earlier  or  other  title  should 
be  deduced,  nor  any  deed  or  document  produced  an-^ 
terior  to  the  last  copy  of  court  roll,  oy  which  the 
premises  were  granted : — Held,  first,  that  the  de- 
fendant shewed  no  title  in  himself,  as  no  surrender 
of  the  premises  had  been  made  to  his  use  by  W  T, 
and  that  the  plaintiff,  the  vendee,  was  not  pre- 
cluded by  the  conditions  of  sale  from  making  this 
objection  to  the  title ;  secondly,  that  the  stamp  of 
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80J.  was  sa^oient  StUick  ▼.  Trtvfr,  UI<«w  h 
Bepk  (N.8*)  Exch.  401 ;  11  M.  &  W.  722. 

Agreement  (n  sa)e  of  real  prpperty  with  a  stipu- 
lation that  iC  the  residue  of  the  purchaiK-moaey  ia 
not  piaid  by  a  certain  day  the  agteemeut  shall  be 
▼Old,  and  the  Tender  aball  have  power  to  reaeUL 
The  money  is  Bot  paid  on  the  day,  but  the  porcbMor 
retains  possession,  giving  a  warrant  «f  atlorsey  lo 
confess  judgment  in  ejeotment  The  stipulstioQ  as 
to  iime  in  tne  agreement  Is  waived.  JSx  pmrie  Gm^ 
diner  re  Eoitem  Counties  RaHwag  C99nptmg,  10  Law 
h  Kqf.  <N.s.)  £x.  £q.  4^1  4  Y .  &  C.  903. 

A  vendor  will  only  be  relieved  from  the  liabili^ 
of  verifying  the  abstract  of  title  by  proper  ^videoefti 
Igr  .stipulations  expressed  in  plain,  clear»  and  unam- 
biguous language,  Othorm  v.  Haneg,  12  lam  it 
Eepk  (N.S.)  Ch.  ae. 

One  of  the  conditions  of  sale  provided  that,  if  thio 
purchaser  should  raise  oljectiona  to  th#  tkle  which 
tl^  vendor  should  not  be  able  or  wiUii^g  to  revi^v^ 
tbe  vendor  should  be  at  liberty  to  jrescind  the  qcoh 
tract,  and  that. all  objections  which  sliould  net  bs 
takeut  i^  writing;  within  ten  days  after  the  delivwy 
of  the  abstract,  should  be  considered  as  waived  ;-^ 
Heldy  that  the  condition  referred  to  the  fixst  delivery 
of  olyections,  and)  if  the  vender  expressed  his 
williiigness  to  answer  tliem,  he  could  never  after* 
wards  rescind  the  cpntracL  Tohmt  v.  SwtU\  10 
Siuu4l0. 

Conditions  of  sale  stipulated  that  the  sale  should 
be  con)pleted  on  a  certain  day  ;  and  that  objections 
to  the  title  not  nude  srithin  twenty-one  days  fgom 
the  delivery  of  the  abstract,  should  be  conaidered 
as  waived ;  and  that,  if  the  purchaser  should  not 
comply  with  the  conditionsi  his  deposit  should  be 
forfeited}  and  the  vendor  be  at  liberty  to  resell  the 
property.  The  purchaser  did  not  deliver  his  objec- 
tions until  several  weeks  after  the  expiration  of  the 
twenty-one  days,  and  after  the  day  i^j>pointed  for 
completing  the  purchase:  the  vendor's  solieilor, 
however,  received  them,  end  entered  into  a  long 
correspondence  with  the  purchaser  on  the  subject 
of  them,  but  without  coming  to  a  satisfactory  con* 
elusion,  finally,  the  vendor  resold  the  property 
(but  at  a  leas  price),  notwithstanding  the  purchaser 
protested  against  the  resale,  and  gave  ikotice,  to  the 
vendor^  of  hie  intention  to  file  a  bill  to  enforoe  the 
contract.  About  six  months  afterwards  he  filed  his 
bill,  making  the  auvtioneer  and  the  purchaser  at 
tbe  resale,  to  whom  he  had,  sonie  months  before* 
given  notice  of  his  prior  contract,  co-defendants  to 
it*  The  Court  held  that  the  benefit  of  the  condi- 
tions had  been  waived  by  the  vendor'a  solicitor^ 
and  decreed  a  specific  performance,  with  a  reference 
to  the  Master  as  to  title ;  snd  dismissed  the  bill, 
with  costs,  as  againat  the  auctioneer,  because  he 
denied  that  he  had  ever  intended  to  part  with  the 
deposit,  andy  without  costs  as  against  the  purdiaser 
at  the  resale,  wito  claimed  the  benefit  of  his  contract 
if  the  Court  sJiould  think  that  the  plaintiff's  ought 
not  to  be  perforn^d. 

Where  objectioiu  to  title  sre  to  be  confddered  as 
waived,  unless  made  within  a  certain  time  ati|er  the 
delivery  of  the  abstract ;- — Qjnare — Whetlier  that  con> 
dition  can  be  insisted  on  if  the  abstract  is  y^i;/ 
defective.    CutU  v.  TWsy,  13  Sim.  206. 

Observations  on  special  conditions  of  sale.  //y«is 
▼.  DalUiwag,  4  Bea.  606. 


Though  time  bejiot  ofthci^flieneeirf  a  wptncl, 
it  may  be  mtJ^  so  by  ootiee  wbere  tfasiv  has  Wfli 

freat  and  improper  delay  on  oB6«d&iiiomipIetii^ 
t  may,  however,  be  waived  by  prorwdiBg  in  lib 
purohase  after  tbeexpisstios  sX  the  tea  fixc4  by 
tbe  nptioe.    King  v.  WUtm^  6  Bea..|2^ 

The  conditions  of  ssle  provided*  that  ail  elQeo- 
tions  U  the  title  diselosed  by  the  ahstrMtt  nqt  tUea 
within  a  oertain  time  after  delivery  of  the  atotfl 
to  the  purchaser  ahonld  be  deem^i^  be  wiiiiredv- 
Held,  that  the  time  for  ol^jectii^  wgsQo^tobecssi* 
puted  from  the  time  of  the  delivciy  of  aa  m^v^mi 
abstract ;  and  that  the  pufchaser  w«#  iio^pieclsdcd 
ttom  taking  sn  obfectieo  which  aroaa  •nlefcfiiiBW 
called  for  before  the  «j^>tiati«i  of  the  tiins  fixti 
Blacklow  v.  Lmo$,  2  Hrn^  40* 

A  coisditioi^  of  sale  was,  thai  in  eviae  the  pttDcba«r 
should  raise  objeotionB  to  the  title  which  wt  wfisbt 
should  not  he  able  or  willing  to  remove,  te  vefiiar 
miglit  rescind  the  contxaet  on  not^  tf$ui  repay? 
mant  of  the  deposit  to  th^puorchasers  andqtjuBisBi 
not  delivered  within  fowurteeA  digr*  *flw  Ihe  dsttiwy 
of  the  abstrsct  to  be  t«r9ted  as  Hsaved*  in  which 
respect  Ume  waa  to  be  essential—  The  posdiaMt 
returned  the  abstrsot  with  qiieries  withi«  fowtitfl 
days,  and  the  vendor  sASVered  the.queriepc  m 
purchaser  on  the  same  day  objected  t«  the  answcft; 
the  corresponde»ee  on  the  subject  ef  the  title  o«b- 
tinued  for  several  weeks,  and  then  the  weodor  fsM 
notice  that  he  reseinded  the  contract  i — ^HeU,  tkat 
the  continuance  of  the  treaty  for  the  compleiisnsf 
the  title,  after  the  first  objection  of  the  pnnrhasfT, 
was  a  waiver  of  the  oonditioa  as  to  the  r<wrindisg  sf 
the  coatiaot. 

That  such  a  oonditioa  ef  sale  ought  to  be  dis- 
couraged ;  and  ought  not  to  rseeive  a  constrsfflioa 
oppressive  on  the  purchaser. 

That  the  vendor's  right  to  rescind  the  co&tisct 
under  the  condition  must  be  co-exteosivo  with  the 
purchaser's  right  to  object  to  the  title  under  lbs 
same  condition. 

That  the  vendor  waa  only  bound  bomi  JUt  ta 
deliver  an  abstract  of  such  title  as  he  had  at  the 
time  of  delivering  it;  and  so  long  as  thecenditiea 
remained  in  force,  was  not  bound  to  deliver  siqf 
supplemental  abstract  of  title  afterwards  ao^nimi, 
semble. 

Whether  the  benefit  of  the  condition  would, sst 
in  equity  be  forr^ited  by  a  vendor  who  detigMdly 
delivered  an  imperfeot  abstract  of  the  title  which 
be  had  at  tbe  time  of  delivering  it,  (sewrs.  Mtrkg 
V.  Cook,  2  Hare,  106. 

Pacts  stated  in  conditions  of  sale  aa  the  gronad 
of  tbe  conditions  must  be  proved.  S^wtrnu  if*  James, 
1  Y.  &  Colh  C.C.  487. 

(0)  Title. 

A  mortgsgora  after  parting  with  his  Ugsl  ioftieit 
in  an  estate  by  mortgage,  deuiiaed  it  to  a  lessee  for 
a  term  of  yeans,  and  afterwards,  with  the  ososw- 
rence  of  the  mortgagees,  who  were  willing  ts  jsis 
in  making  a  title,  sold  the  reversion,  desorihiaii  the 
property  as  under  lease  for  the  term  of  yeaiSk  Tbe 
purchaser  having  ubjeoted  to  thetitle,oathegioand 
that  the  lease  was  not  binding  upon  the  imn^r- 
Held,  that  the  title  was  sufficientt  as  by  ooov^aase 
by  the  mortgagees  of  aU  their  inteiost  to  the  mart* 
gagor,  and  by  him  aiierwards  to  the  pmduMr,- 
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soeli  nil  inttorMt  irovM  b^^  convc]^  to  th«  pur- 
ohasertii  wimid  estop  the  Wssee  from  ^nying^  the 
iMid.  If>5»  V.  vfflMMfii  13  Law  J.  Rep.  (ns.)  C.P. 
2^ ;  7  M.  fip  G,  701. 

An  otifUiftditi^  dockete<A  judgment  not  regivtefed 
punuant  to>  the  pn>tfri(Mie  of  th»  statuteti  1  &  3 
Viitt  c.  )10.  «;  lj».  and  2  fit  a  Vict.  o.  II.  t»,  2.  ^r  3. 
itf'hot  a  talid  objection  to  tke  title  of  a  Tendor  on 
tbe  iaie  of  rea)tj.  Be^finrd  v.  Fer6e«^  1  Car.  &  K.  83. 

A«  affter  taking  tfae  benefit  of  the  Infiotrent 
D«bton  Aely  became  bankrupt.  The  aMignee 
ttndertlie  bankmptoy  contracted  to  sell  part  of  the 
bttHkrapt'a  efttstes,  and  filed  a  biH  (bt  the  speeffie 
ptii^ttmane^  of  4tie  contract  ? — Held,  that,  under 
tbn  oiremnataneea,  the  eononrrence  of  the  assignee 
under  the  insolvency  was  necessary  to  make  a  good 
Htle^  and  that  tiiitt  was  an  objection  to  the  utle, 
ami  not  mefisly  a  question  of  oonreyance. 

The  title  being  declu*ed  bad,  and  the  cause  set 
dawn  for  flnrther  dii«etione,  the  plaintiiT  presented 
a  petition,  oflfbring  to  obtain  the  concurrence  of  the 
aMyg«ees  under  tha  iitaelTehtcy^  and  asking  for  a 
MrfWenoe,  whether  a  good  title  could  then  in  that 
aa«a  be  made : — ^Tbe  Court  made  the  order  upon 
farther  flireetiona  and  the  petition.  Sldebotkam  ▼. 
B»ringtom,  10  Law  J.  Rep.  (M.fl.)  Ch.  3(HS ;  3  Bea. 
614}  4  Bea.  110. 

If  A  agrees  to  sell  an  estate,  and  it  is  afterwards 
diseovered  that  a  small  portion  of  it  is  the  property 
of  another  person;  the  Court  will  not  discharge  the 
^rehaaer  from  his  contract,  without  giving  A  an 
opportunity  of  acqun^ng  a  title  to  that  portion. 
€)h^mhertam  v.  Lee^  10  Sim.  444. 

Semble — ^The  acceptance  of  a  title  by  a  Joint  pur- 
chaser, is  no  answer  to  the  right  of  the  other  pur- 
obaaer  to  have  a  good  title  proved.  Maekreth  v. 
Dunn,  10  Law  J.  Rep.  (v.s.)  Ch.  367. 

A  testator  gare  and  devised  all  bis  estate,  real 
and  personal,  to  C  absolutely,  subject  to  the  pay- 
nnent  of  debts,  legacies,  and  annnities.  C  con- 
tracted for  the  sale  of  part  of  the  devised  estates :— 
Held,  that  as  debts  were  charged  upon  the  estate,  C 
ootfld  make  a  good  title  to  the  purchaser,  without 
the  eencuTrence  of  the  annuitants.  Page  t.  Adam, 
10  Law  J.  Rep:  (vf.s.)  Ch.  407;  4  Bea.  269. 

A  pnrehaaer  of  a  field  entered  into  possession 
under  the  contract,  and  filled  up  a  pond  and  cut 
ctown  and  stubbed  up  an  osier-bed: — Held,  that 
tbese  acts  did  not  amount  to  a  waiver  of  title.  O*- 
dome  V.  H^rvep,  11  Law  J.  Rep.  (v.8.)  Ch.  42 ;  1  Y. 
ftCofl.  C.C.I  16. 

Certain  leasehold  premises  held  under  the  same 
lease,  and  together  subject  to  a  ground- rent  of  8/. 
per  annum,  were  sold  by  public  auction  in  two  lots. 
It  was  stated  in  the  particulars  of  sale,  that  the 
premises  consisted  of  **  a  leasehold  estate  held  of 
the  Marquis  of  Westminster  for  a  term  of  years," 
and  that  Lots  1  and  2  respectively  were  to  be  sold, 
afibjeet  to  a  ground-rent  of  4i  per  annum ;  but  no 
Dofioe  was  given,  by  the  particulars,  of  the  special 
covenant!  contained  in  the  original  lease:— Held, 
in  a  sait  by  the  vendor  Ibra  specific  perfbrmance  of 
the  contract  for  sale  as  to  Lot  1,  that  he  had  made 
ouf  a  good  title  by  shewing  that  a  good  lease  of  Lot 
1  wtiB  anbsiiting,  and  vested  in  him ;  and  that  (he 
pnvohaser  could  not  object  to  perfisrm  the  contract 
beoaUfSe-hO  might  be  liable  to  eviction  by  reason  of 
a  breach  of  covenant  to  be  committed  by  the  pur- 


cAiaserof  Lot  2,  under  Ibe  covenants  of  theorfgrhal 
lease,  concerning  which  no  provision  had  been 
made  in  the  conditions  of  sale.  Fatersm  v.  Limg, 
13  Law  J.  Rep.  (if.s.)  Ch.  1 ;  6  Bea.  690. 

The  question,  whether  an  executor  or  trusts 
whfo  sells  an  estate  can  gfve  a  good  rtcerpi  for  the 
piin<hase*mo>ney',  ia  not  a  question  of  conyeyance*, 
but  of  tifle.  The  decisions  iii  Ben^kim  v.  WilUkirt] 
4  Madd.  44,  and  Page  r.  Adam^  4  Bea.  269|,  disap- 
proved of.  Piirhet  Y.  Peatoek,  1 3  Law  J.  Rep.  (w.s.) 
Ch.46;  12  Sim.  528. 

A  devised  an  estate  to  hia  danghtef  S  H  'irti 
£  H,  as  tenants  in  common  in  fbe.  By  a  decree 
made  in  a  craditbti^  suit  against  A's  executors,' E  H^ 
and  S  H,  tbe  estate  was  ordeftd  to  be  sold.  Ott 
the  14th  of  July  1772,  the  Master's  import,  approVr 
ing  of  F  as  a  purchaser^  was  confirmed ;  and  (M 
the  20fh  of  July,  the  estate  was  ordered  to  be  t^n- 
reyed  to  Mm.  On  the  14th  of  Jul v  S  H  had  mar- 
ried T  J  7  but  the  name  of  T  J  had  not  been  men- 
tioned m  the  orders  of  the  14th  or  20th  of  July. 
In  September  1772,  E  H,  T  J,  and  S  J  his  wife, 
conveyed  to  F,  but  no  fine  was  levied.  A  purcha^^, 
on  a  reference  fi^r  title  In  a  suit  for  sjiecific  pe^- 
Ibrmanee,  objected  to  tho  title  of  this  estat<i,  on  the 
grounds  of  the  irregularity  of  the  orders,  and  the 
absence  of  the  fine : — Held,  that  the  orders  were 
not  invalid}  and  that  the  question  rinsed  by  the  pur- 
chaser was  a  question  not  of  title,  but  of  conveyance. 
Jumpemiv.  PitcJters,  18  Law  J.  Rep.  (n.s.)  Ch.  166 ; 
IColl.  C.C.18. 

A  railway  company  having  under  their  act  the 
usual  power  to  sell  surplus  lands,  with  a  direction 
to  ofibr  them  in  the  first  instance  to  the  owners  of 
the  adjoining  lands,  entered  into  a  contract  for  sale 
to  a  stranger,  and  then  made  an  offer  of  the  same 
lands  to  the  parties  who  were  entitled  to  the  right 
of  pre-emption,  which  oUbrwas  declined ;  the  pur- 
ohaser  refused  to  complete  his  contract,  because  the 
last^ientioned  oflbr  had  not  been  made  pribr  to  the 
contract  with  him,  and  the  company  filed  a  bill  to 
compel  specific  perfi>rmance  :-^Held,  that  tlie  ob- 
jection was  a  question  of  conreyance  and  not  of 
title,  and  that  the  purchaser  must  complete  the 
contract;  but  Uie  Court  refused  to  give  the  plain- 
tiffs the  costs  of  the  suit.  The  LorSion  and  QittH' 
i9ich  Railway  Company  y,  OoodtMld,  13  Law  J.  Rep. 
(H.8.)Ch.224. 

The  length  of  an  abstract  of  title  has  reibrence  to 
the  duration  of  human  Irfe,  and  consequently,  the 
practice  of  conreyancers  is  not  altered  by  the  3  ar  4 
WiU.  4.  c  27.  8.  17.  Ceoper  v.  Emery,  18  I^tkw  J, 
Rep.  (ir.a.)  Cb.  276. 

On  granting  a  building-lease  fbr  92f  years  flie 
lessee  covenanted  that  he  would,  within  the  first  five 
years  of  the  term,  build  thirty-four  additionaVhouses, 
of  the  dimensions  therein  mentioned,  ftnd  keep  the 
same  in  repair,  and  the  same  so  repaired,  at  tbe  end 
or  other  sooner  determination  of  the  term,  deliver 
up  to  the  lessor  or  his  assigns.  Some  Only  of  the 
thirty-four  houses  were  built;  btrt  the  lessor,  npt- 
withstanding,  received  the  rent,  payable  under  the 
lease,  for  forty-six  years  afterwards : — Held,  on  a 
sale  of  the  property  by  public  auction,  by  tfae  as- 
sigaees  in  bankruptcy  of  the  lessee,  that,  aldiough 
there  had  been  a' waiver  by  the  lessor  of  the  cove- 
nant to  build,  still  the  covenant  to  deliver  up  the 
houseS)  at  the  end  or  sooner  determination  of  the* 
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temit  cDnti|ued  in  forc«,  and  waa  a  valid  objection 
to  the  title  ;  and  that  the  purcliaser  could  not  be 
required  to  accept  compensation  or  indemnity.  The 
circumstance  that  the  purchaser  could  at  auv  time 
rid  himself  of  all  liability,  in  respect  of  the  breach 
of  the  covenant,  by  assigning  the  premises  to  a 
pauper,  was  considered  no  reason  for  compelling  the 
purchaser  to  accept  the  title.  NouaiUe  v.  FUgfU,  13 
Law  J.  Rep.  (N.S.)  Ch.  4rl4. 

Where  an  abstract  shews  that  the  equitable  title 
is  vested  in  the  vendor,  and  that  there  is  a  legal 
estate  outstanding  in  a  mortgagee,  that  abstract 
shews  a  good  title,  and  though  it  may  subsequently 
happen  that  the  termor  may  die,  and  though  the 
person  representing  him  or  the  owner  of  the  legal 
estate  in  fee  may  die,  yet  a  good  title  is  shewn 
when  it  is  shewn  who  has  the  whole  equity,  and  in 
what  person  the  outstanding  legal  estate  is  vested. 
yfvarne  v.  Broume,  14  Law  J.  Rep.  (n.s.)  Ch.  30. 

In  the  year  1809,  R  devised  his  real  estate,  sub- 
ject to  the  payment  of  his  debts,  upon  certain  trusts, 
and  in  1813  a  bill  was  filed  on  behalf  of  the  testa- 
tor's creditors,  against  the  executors  and  trustees  of 
his  will,  seeking  payment  of  his  debts.  Much  ir- 
regularity occurred  in  the  conduct  of  that  suit,  after 
a  decree  had  been  made  therein ;  and  the  suit  be- 
came abated  in  the  year  1838  by  the  death  of  two 
material  parties.  The  trustees  of  the  devised  estates 
sold  the  same  under  very  stringent  conditions  of 
sale  to  W,  and  in  the  abstract  of  title  the  creditors' 
suit  was  neither  mentioned  nor  referred  to;  but  the 
existence  of  it  became  known  to  W,  the  purchaser, 
whereupon  a  separate  report  therein  was  obtained 
from  the  Master,  stating  the  amount  of  the  testa- 
tor's debts  remaining  unpaid,  but  such  report  was 
never  properly  confirmed.  On  a  reference  to  the 
Master,  in  a  suit  instituted  against  the  purchaser 
W  for  specific  performance,  the  Master  reported 
against  the  title,  which  was  confirmed  by  the  Court ; 
the  circumstances,  in  the  opinion  of  the  Court,  not 
justifying  a  further  inquiry,  or  the  further  detention 
of  the  purchaser,  to  enable  the  plaintiff  to  make  a 
better  title.  Prober  y.  Wood,  14  Law  J.  Rep*  (m.8.) 
Ch.  220. 

An  estate  was  settled  to  the  husband  and  wife 
successively  for  life,  with  remainder  to  their  chil- 
dren, as  they  should  appoint,  and  in  default  of 
appointment  between  such  children,  llie  husband 
and  wife  encumbered  their  life  interests,  and  in 
August  the  husband  and  wifci  having  seven  chil* 
dren,  appointed  the  whole  estate  to  the  eldest 
daughter ;  in  October  of  the  same  year,  the  husband, 
wife  and  daughter  mortgaged  the  property  for 
8,000/.  The  mortgagee  under  the  power  of  sale 
in  the  mortgage  deed  sold  the  property  to  the 
plaintiff,  and  after  the  title  had  been  approved  of, 
one  of  the  younger  children  gave  notice  to  the 
plaintiff  not  to  complete,  and  that  the  appointment 
was  a  fraud  on  the  marriage  settlement,  and  also 
cautioning  the  purchaser  not  to  pay  the  purchase- 
money;  he  did  not,  however,  follow  up  the  notice  by 
any  proceeding: — Held,  that  notwithstanding  this, 
a  good  title  was  shewn,  and  that  the  purchaser 
must  complete.     Green  v.  Pulsford,  2  Bea.  70. 

A,  the  owner  of  certain  chattels,  pledged  them  to 
B,  who  was  a  broker,  to  secure  advances  made  on 
his  behalf  by  B,  and  B  afterwards  in  his  own  name 
and  unknown  to  A,  repledged  the  same  chattels  to 


C,  to  secure  advances  made  by  C  to  B,  bot  of 
which,  unknown  to  C,  A  was  to  have  the  benefit, 
C  having  suhaeq«icitt]y  applied  in  vasa  to  B  for 
payment  of  hia  advances,  threatened  to  realize  bit 
security  by  a  sale,  which,  however,  he  was  from 
time  to  time  Induced  to  postpone  by  the  solicita- 
tions of  B,  and  his  assurances  of  speedy  payment, 
and  this  was  communicated  by  B  to  A,  his  pxia- 
cipal. 

Whether,  under  the  circumstances^  C  could  make 
a  good  title  to  a  purchaser,  qu^re.  NiekoUsm  v. 
Hooper,  4  M.  &  Cr.  179. 

Where  the  title  to  a  contract  is  made  out  by 
shewing  the  title  to  the  land  which  is  the  sobject  dT 
the  contract,  the  Court  will  enter  into  the  qofCfition 
of  the  title  to  the  land  at  the  time  of  the  contract; 
and  if  the  party  insisting  on  the  contract  makes  oot 
a  good  title  to  the  land  at  that  time,  tbe  Couit  wil] 
direct  a  reference  to  the  Master  as  to  the  subsequent 
title.  Cator  v.  the  Croydon  Oaaal  Compa»§,  4 
Y.  &  C.  405. 

A  testatrix  devised  a  freehold  property,  in  which 
she  had  an  equitable  estate  in  fee,  to  A  for  life,  with 
remainder  to  B  for  life,  with  remainder  to  the  £unilj 
of  B  (who  were  infants)  iu  strict  settlement  She 
then  contracted  to  sell  part  of  the  estate,  and  died 
before  conveyance.  After  her  decease,  the  legal 
estate  was  got  in,  and  the  owners  of  it  together  wiih 
the  tenants  for  life  were  willing  to  complete  the 
purchase: — Held,  nevertheless,  that  in  order  to 
eive  the  purchaser  an  immediate  estate  in  fee,  both 
legal  and  equitable,  a  decree  for  specific  perfonn- 
ance  of  the  contract  under  the  statute  II  Gea  i. 
&  1  Will.  4.  c.  60.  a.  17,  was  necessary,  and  that 
as  this  was  a  question  of  title,  and  the  vendor  had 
contracted  to  deduce  a  good  title  at  her  own  expense, 
and  there  waa  no  laches  on  either  aide,  the  costs  of 
the  suit  must  be  paid  out  of  the  vendor's  estate. 
Farrar  v.  the  Earl  of  WinterUm,  4  Y.  &  C.  472. 

Property  waa  put  up  for  sale  by  auction,  descifted 
as  "  a  leasehold  ground- rent  of  23^,  reserved  fay  a 
mesne  lease  of  certain  premises  for  ninety-eig^ 
years  wanting  seven  days,  and  assigned  apart  fram 
the  reversion  for  the  remainder  of  the  term  by  an 
indenture  of  1817*  "  By  the  conditions  of  sale,  do 
title  prior  to  the  assignment  or  the  title  of  any 
ground  or  mesne  landlord  waa  to  be  pcodoced. 
From  a  recital  in  the  deed  of  181 7,  it  appeaftd  that 
the  property,  out  of  which  the  rent  issued,  had  bees 
originally  demised  with  other  property  at  a  rent  of 
10/.,  subject  to  the  covenants,  conations,  and  agn^ 
ments  in  the  original  demise  contained; — H«2d, 
that  under  such  oircumstances,  a  good  title  was  nflt 
made  to  the  rent  of  2ZL,  inasmuch  as  it  appesnd 
upon  the  face  of  the  deed  of  1817,  that,  upon  failnie 
of  payment  of  the  IQL  rent,  the  rent  of  23i.  might 
be  liable  to  diminution  or  forfeiture.  Taglar  r.Jhr- 
HndaU,  1  Y.  &  CoU.  C.C.  658. 

Trustees  were  empowered  by  act  of  Farliameot 
to  sell  and  exchange  all  or  any  of  the  hereditamentt 
mentioned  in  the  schedule  to  the  act,  amongst  whidi 
was  a  farm,  called  the  Mountain  Farm,  parcel  of 
the  manor  of  W.  In  the  body  of  the  act,  diere  was  a 
proviso  that  the  manor  of  W  should  not  be  sold. 
The  trustees  liaving  contracted  to  sell  the  Mountaia 
Farm, — Held,  that  the  purchaser  was  not  bouod 
to  accept  the  titl e.  The  Earl  ofJ,incolm  v.  Jrtede^H, 
1  Coll.  C.C.  98. 
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(D)  PtmCHASEIt. 

(a)  Rightt  and  Prataetkn  rf. 

An  estate  wu  put  np  to  sale  in  lots.  In  the 
particulars,  the  lota  were  described  respectively,  as 
•'All  that,  &c.— comprising  lot — in  the  sale  plan." 
The  sale  plan  circulated  at  the  auction,  represented 
a  well  on  Lot  4,  with  a  drain  and  pipe  conreying 
the  water  from  the  well  through  Lot  2  to  Lot  L 
The  plaintiff  the  purchaser  of  Lot  1,  tUed  his  bill 
for  specific  performance,  with  compensation  fbr  the 
lost  of  the  water,  the  vendor  having  conveyed  away 
the  other  two  lots,  without  any  reservations  to  the 
plaintiff  of  a  right  to  a  flow  of  water  from  the  well : 
— Held,  that  &e  sale  plan,  accurately  describing 
the  existing  state  of  the  property,  would  not  carry 
the  ease  higher  than  a  view  of  the  property  by  the 
purchaser.  Decree  for  specific  performance,  with- 
out compensation.  Fewtter  v.  Turner,  11  Law  J, 
Rep.  (ir.8.)  Ch.  161. 

Even  after  great  delay  and  acquiescence,  the 
Court  will  not  compel  a  purchaser  to  complete,  if 
the  title  appears  to  be  manifestly  bad.  Blact^ord  v. 
JKlrkpaHek,  12  Law  J.  Kep.  (k.s.)  Ch.  108 ;  6  Bea. 
2^2. 

A  purchaser  is  not  entitled  to  a  covenant  for  the 
production  of  copies  of  court  rolls,  or  deeds  of  bar- 
gain and  sale  inrolled,  provided  they  are  not  in 
the  possession  of^power  of  the  vendor.  Cooper  r. 
Emery,  15  Law  J.  Rep.  (k.s.)  Ch.  275. 

Where  a  purchaser  is  subjected  by  the  vendors  to 
great  deUy  in  making  out  the  title,  and  incurs 
heavy  costs,  his  proper  course  is  to  apply  to  the 
Court  for  relief  suited  to  Uie  circumstances  of  the 
case.  Greenwood  y.  Clmrehilly  1 4  Law  J.  Rep.  (n.s. ) 
Ch.  148. 

On  a  contract  for  purchase,  a  part  of  the  purchase- 
money  was  paid  as  a  deposit  to  the  vendor's  soli- 
citor,  who  had  paid  it  away  at  the  desire  of  the 
vendor,  without  Uie  concurrence  of  the  purchaser. 
This  creates  a  difficulty  In  completing  the  purchase, 
as  a  mortgagee  of  the  estate  would  not  join  in  the 
conveyance,  without  payment  to  him  of  the  deposit 
In  a  suit  by  the  purchaser  for  specific  performance, 
the  solicitors  were  declared  liable  to  make  good  the 
wrong.     Wiggins  v.  Lord,  4  Bea.  80. 

A  te^nt  m  possession  purchased  property  which 
was  represented  to  be  forty-six  reet  in  depth; 
it  turned  out  to  be  thirty-three  only : — Held,  that 
he  was  entitled  to  an  abatement  King  v.  Wilson, 
6  Bea.  124. 

Where  conditions  of  sale  are  so  obscurely  worded, 
that,  when  taken  in  connexion  with  the  particulars 
of  sale,  they  are  likely  to  mislead  an  ormnary  pur- 
chaser as  to  the  nature  of  the  property  ofiered  for 
sale, — gembU,  that  the  Court  will  discharge  the 
purchaser  from  his  bargain  on  the  argument  of 
exceptions  to  the  title,  withoat  putting  him  to  the 
necessity  of  moving  to  be  dischareed  from  the  pur- 
chase. Taylor  v.  Martindale,  1  Y.  &  Coll.  C.C. 
658. 

A  contract  for  the  purchase  of  an  estate  re- 
scinded at  the  suit  of  the  purchaser,  on  the  ground 
of  fraudulent  misrepresentation ;  the  con  tract  having 
been  completed  with  the  knowledge,  on  the  part  of 
the  defendant  or  her  agent,  of  the  existence  of  a 
public  right  of  way  over  the  property,  and  the 
plaintiff  not  knowing  or  having  the  means  of  know- 

DiGEST,  1840—1845. 


ing  that  fact.    Gibson  v.  D'Este,  2  Y.  &  Coll.  C.C. 
542. 

A  person  seised  in  fee  of  an  estate,  subject  to  the 
life-interest  therein  of  his  mother,  and  having 
knowledge  of  his  mother's  interest,  contracted  to 
sell  the  estate  to  a  party  who  had  no  actual  know- 
ledge of  her  interest  but  knew,  or  might  have 
known,  that  she  resided  on  the  property  as  tenant 
or  occupier: — Held,  that  Although  the  mother's 
residence  might  as  between  her  and  the  purchaser, 
have  carried  constructive  notice  of  her  rights,  it 
was  not  necessarily  notice  as  between  the  vendor 
and  purchaser  (in  those  respective  characters),  so 
as  to  deprive  the  purchaser  of  his  right  to  compen- 
sation in  respect  of  the  life-interest.  Nekhorpe  v. 
Holgate,  1  ColL  C.C.  203. 

(b)  Liabilities  and  Duties* 

The  particulars  of  sale  of  leasehold  property 
described  it  as  parcelled  out  Into  small  lots,  with 
houses  built  thereon,  and  lent  for  long  terms  at  a 
fixed  ground-rent  upon  each,  with  the  exception  of 
two  lots  of  ground  let  as  gardens  to  tenants  at  will, 
the  whole  producing  to  the  purchaser  a  yearly 
income  of  120/.,  and  in  conclusion  stated  that  the 
whole  property  was  held  on  a  lease  for  A)rty-nine 
years,  at  a  ground  rent  of  86JL  per  annum.  The 
abstract  of  title  shewed  a  reservation  in  the  original 
lease  of  a  rent  of  80/.,  and  such  additional  yearly 
rent  as  should  be  equal  to  one-third  of  the  improved 
yearly  rent,  and  also  contained  some  stringent  co- 
venants. To  the  Master's  report  of  a  good  title, 
the  purchaser  took  exceptions,  on  the  ground  of 
misrepresentations  and  unusual  covenants : — Held, 
first  that  there  was  no  misrepresentation ;  secondly, 
that  the  principle  that  a  purchaser  of  a  fee  stated 
to  be  subject  to  leases,  is  to  be  deemed  to  have 
notice  of  all  the  contents  of  the  leases,  applies 
equally  to  the  purchaser  of  a  particular  lease. 
Pope  V.  Garland^  10  Law  J.  Rep.  (w.s.)  Ex.  Eq.  14; 
4Y.&C.  394. 

J  C  having  contracted  for  the  purchase  of  an 
estate,  died,  and  by  his  will  devised  all  his  real 
estate  to  his  wife  in  fee.  His  widow  afterwards 
intermarried  with  W  S,  and  by  deeds  of  1798,  made 
between  A  B  the  vendor,  W  S  and  his  wife,  therein 
described  as  late  the  widow  of  J  C,  and  L  N,  a 
trustee,  reciting  the  contract  by  J  C,  his  will,  and 
the  marriage  of  W  S  with  the  widow;  and  that 
W  S  "thereupon"  became  entitled  to  the  benefit 
of  the  said  contract  the  premises  were  conveyed 
and  assigned  to  L  K  and  his  heirs,  to  the  use  of 
A  B,  for  1,000  years,  to  secure  the  unpaid  pur- 
chase-money, with  remainder  to  the  use  of  W  3 
and  L  N  and  their  heirs,  in  trust,  as  to  the  estate 
of  L  N  for  W  S,  his  heirs  and  assigns. 

By  a  deed  of  1817,  reciting  that  by  eertain  good 
and  sufficient  assurances  in  the  law,  the  premises 
then  stood  limited  and  assured  to  the  use  of  W  S 
and  L  N,  and  their  heirs,  the  premises  were  con- 
veyed by  W  S  and  L  N  to  B  C,  a  purchaser  for 
value.  In  1886,  the  heiress-at-law  of  the  widow 
filed  her  bill  against  the  devisees  of  B  C,  to  recover 
possession  of  the  property : — Held,  that  by  the  deed 
of  1817i  reciting  a  title  in  L  N,  the  purchaser  was 
bound  to  inquire  how  the  title  of  L  N  arose,  and 
consequently  was  afl^cted  with  notice  of  the  recitals 
in  the  deed  of  1793,  and  of  the  plaintiff's  title  to  the 
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premises;  and  that  the  defendants,  not  being  able 
to  shew  that  W  S  had  acquired  any  title  by  fine  or 
otherwise,  independent  of  that  conferred  by  the 
deed  of  1793,  the  Court  would  not  presume  that 
W  S  had  acquired  any  such  title;  and  a  reconvey- 
anoe  was  decreed.  Neetom  ▼.  CUtrktoHt  12  Law  3. 
Rep.  (K.s.)  Ch.  99 ;  2  Hare,  168. 

In  1821,  the  title  of  the  plaintiff  accrued.  In 
August  1825,  she  attained  her  fiill  age,  and  in 
January  1826  married.  W  S  died  in  1835,  and  in 
1 836  the  bill  wasfiled :— Held,  that  there  was  no  such 
laches  in  the  plaintiff  as  would  justify  the  Court 
in  raising  any  presumption  upon  the  recitals  of  the 
deed  of  1793  in  favour  of  the  defendants.    Ibid. 

VTbere  a  testator  has  charged  his  real  estates 
with  his  debts,  and  the  executor  proceeds  to  sell  the 
estate,  the  purchaser  has  a  right  to  ask  him  whether 
all  the  debts  are  paid  or  not,  and  if  he  declines  to 
answer,  the  purchaser  will  be  considered  to  have 
bad  notice  diat  all  the  debts  hare  been  paid,  and 
will  be  answerable  for  the  application  of  his  pur- 
chase-money. Forhet  T.  Peacock,  13  Law  J.  Rep. 
(N.8.)Ch.'l6;  12  Sim.  528. 

The  purchaser  of  a  charity  lease  takes  with  notiee 
of  the  facts  appearing  thereon,  shewing  its  equitable 
inTalidity.  TTu  Attomtv  Generai  r.  Pargeter,  18 
Law  J;  Rep.  (k.b.)  Ch.  81 ;  6  Bea.  150. 

The  completion  of  a  contract  having  been  delayed 
for  thirteen  yean,  the  property  became  deteriorated 
by  dilapidations: — Held,  under  the  circnmstaneea) 
that  the  loes  must  fall  on  the  purchaser,  as  the 
state  of  the  title  was  such,  that  he  ought  to  have 
completed  his  purchase  and  taken  possession.  In 
August  1828  the  plaintiff  agreed  to  sell  a  property 
to  t^e  defendant  The  contract  was  to  be  completed 
on  the  9th  of  October  following,  and  the  purchaser 
was  to  be  entitled  to  possession  up  to  that  time, 
and  if  the  purchase  should  not  bo  then  completed 
the  purchaser  was  to  pay  interest  at  5iL  per  cent 
ftom  that  d^T  until  full  paynient  The  abstract 
having  been  delivered,  all  parties  seemed  to  agree 
that  a  good  title  was  not  shewn}  and  in  November 
1828,  the  time  for  oompletion  was  enlai^ged  to  the 
21  St  of  February  1829,  when  the  purchiue-money 
was  to  be  paid  %rHhout  interest,  and  the  defendant 
let  into  possessions  and  if  the  plaintiff  should  fail 
to  make  a  good  title,  the  deposit  was  to  be  returned, 
with  interest  at  4<L  per  cent,  flrom  the  9th of  October. 
The  defendant  refused  to  complete,  and  in  1829 
brought  an  action  for  his  deposit,  and  the  plaintiff 
filed  bis  bill  for  a  specific  performanoe.  The  defen- 
dant had  not  taken  possession,  and  great  dilapidation 
had  occurred.  It  was  decided  that  a  good  title  had 
been  shewn  in  August  1828.  A  decree  was  made 
against  the  defendant,  with  costs,  and  it  was  deter- 
mined that  A  should  sustain  the  loM  by  dilapida- 
tion, and  should  pay  interest  at  4/.  per  cent  only 
on  his  purchase-money  from  the  time  of  filing  the 
bill.     Minchin  v.  Nane9,  4  Bea.  832. 

An  agreement  to  parefaase  land  for  an  annuity 
for  the  life  of  the  vendor,  to  be  a  chaigo  on  the 
land,  and  to  be  paid  quarterly,  entitles  &  vendor 
not  only  to  the  seourity  of  the  charge,  but  to  the 
covenant  of  the  purchaser  for  the  payment  of  the 
annuity.     Bower  v.  Cooper,  2  Hare,  406. 

(c)  Paymemt  rf  Pwrchate-fWMy  into  CourU 
A  purchaser  of  a  field  entered  into  possession 


under  the  contract,  and  flHed  up  a  pond,  and  cat 
down  and  stubbed  an  osier  bed: — Held,  that  these 
acts  did  not  amount  to  a  waiver  of  title,  bat  tbsf 
the  purchaser  would  not  be  allowed  the  usoal  refer- 
ence for  title,  unless  he  paid  the  purchaae-noney, 
and  all  interest  accrued  due  on  it,  into  court  widuB 
three  weeks.  OehorM  v.  Harvey ,  11  LawJ.  Re^ 
(w.8.)Ch.42;  1 Y.  &  ColL  C.C.  116. 

Where  the  purchaser  has  been  the  eaose  of  deisy 
in  the  compledon  of  the  title,  he  will  be  ordered  ts 
pay  the  costs  of  a  motion  for  payment  by  him  inis 
court  of  the  purchase-money;  hot  on  the  refenaq 
he  will  not  be  restricted  to  the  objeetioas  taken  by 
him  to  the  title  previously  to  the  date  of  the  nobee 
to  pay  the  purchase-money  Into  court.  FUmer  r. 
Hartop,  12  Law  J.  Rep.  (H.S.)  Ch.89. 

By  the  conditioi^s  of  a  sale  under  the  order  of  file 
Court,  the  purchaser  was  to  pay  his  purchase- 
money  on  the  9th  of  November  1899,  and  he  was  to 
be  entitled  to  the  rents  of  the  estate  from  the  1  lib  of 
October  1839;  but  if  from  any  cause  whatever  Ae 
purchase-money  for  any  lot  should  not  be  paid  by 
the  time  stipulated,  the  purchaser  was  to  pay  in- 
terest thereon  at  5L  per  cent  per  annAm.  The 
vendore  undeztook,  by  the  conditions  of  sale,  to 
deliver  an  abstract  of  title  to  the  purchaser  widus 
twenty-one  days  from  the  date  of  the  sale,  but  as 
abstract  was  delivered  tHI  nearlr  two  months  after 
that  time,  and  then  only  a  vt^  imperfect  one; 
subsequendy,  very  oonslderable  delay  occuinfd  a 
making  out  the  title,  during  which  the  purcfaaNr 
was  put  to  great  inconvenience  and  incurred  hesfy 
expenses  touching  the  investigation  of  the  titie^^ 
Held,  on  motion,  that  the  puiohaaer  was  bomd  Is 
pay  the  amount  of  his  por<Aaae-money  and  intsisa 
into  court;  but  the  pa3rment  wvs  to  be  withaot 
prejudice  to  any  application  tfaat  he  aiigfat  iken- 
after  be  advised  to  make  with  refinneiiee  to  the  sssB 
and  expenses  that  he  had  incuired  and  been  pal 
to,  touching  the  investigation  of  the  title,  since  the 
delivery  of  the  abstract  of  titie  in  Amguat  183iL 

Semble^ThKi  if,  in  such  a  oase,  the  vee4ss«  bad 
failed  to  make  out  their  title,  ftom  want  of  fofa 
Information,  wMeh  ought  to  havw  been  mcquxeehj 
them  before  tiiey  proMeded  te  a  sak,  that  was  as 
reason  for  making  any  alteration  in  the  tsnaa  sf 
the  contract.  Oreomoood  r.  CkttrtkUi,  l%[«aw  J. 
Rep.  (VA)  Ch.  143. 

(<0  Corweyauce  to. 

Where  parties  contract  for  the  aale  of  landi^  It  ii 
the  duty  of  the  pnrchaser  to  piepare  tiie  oevwy- 
a&ee,  and  tender  it  to  the  vendor  for  esecatiosi, 
unless  there  is  an  express  stipulation  to  the  cse* 
trary. 

Therefore,  a  jdedaration  in  coveoaat  by  the  vse* 
dor  of  lands  against  the  intended  puidiasar,  §m 
non-payment  of  the  purchaae^money,  need  net  avir 
an  onbr  or  tender  of  the  eonveysnoe  to  the  defen- 
dant ;  but  it  is  sufficient  to  allege,  that  the  pfadmiff 
was  ready  and  willing  to  exeeate  a  cenveyaBoa. 
Pooloy,  jn^lOLaw  J»  Bep.  (&«.)  Esieh.  81;  iM. 
&  W.  835. 

The  vendor  of  a  piece  of  copyhold  laod,cBfiaB- 
chised  in  1799,  delivered  to  the  {mchaasr  twoab» 
stracts  commencing  in  1736— one  of  the  titie  Id  ifes 
land,  and  the  other  of  thetitle  to 'Ae  manor.  The 
deed  ot  1799,  whieh  wae  fof^  yean  old,  tesitfd, 
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that  tlie  then  lord  and  the  then  owner  of  the  Umd 
wer»  respectively  aeiBed  in  fee ;  and  wveral  of  the 
deeds  relating  to  the  lord's  title  were  bargains  and 
sales  inroUedy  and  therefore  copies  of  them,  as  well 
as  of  the  surrenders  and  admittances,  which  would 
be  good  OTidence,  might  be  procured  by  the  pur- 
chaser at  any  time.  The  vendor  was  unable  to 
deliver  to  the  purchaser  the  deed  of  1799,  or  any  of 
thiB  prWr  instruments,  but  was  willing  to  covenant 
to  pcodkuoe  that  deed : — Heldf  that  he  was  bound  to 
give  thai  pnrohaser  covenants  for  the  production, 
not  only  of  that  deed,  but  of  all  the  prior  instru- 
ments mentioned  in  the  abstracts.  Cooper  v.  Emeryt 
10  Sim.  609. 

Estates  were  devised  to  A  for  life,  remainder  to 
B  for  life,  remainder  to  his  sons  successively  in  tail 
male,  A  and  B,  during  the  infancy  of  B's  eldest 
son,  obtained  an  act  of  parliament,  vesting  the 
estates  in  trustees  in  trust  to  sell  i-^Held,  that  A 
and  B  most  covenant  with  the  purchaser  for  tlie 
title.  If  settled  estates  are  sold  under  a  power  to 
sell  them  with  the  consent  of  the  tenant  for  life,  ho 
must  eovenaat  for  the  title.  In  re  London  Bridgg 
Aett,  13  Sim,  176. 

Under  a  conveyance  by  the  lord  of  the  manor  of 
P,  of  '*  all  those  messuagesi  lands,  tenements,  com- 
rooBs,  wastes,  woods,  underwoods,  and  the  soil  of 
the  woods  and  underwoods  of  P,  without  any  reser- 
vation of  manorial  rights,"  the  soil  of  the  common 
of  P  passes.  CSs^or  v.  the  Croydum  Canal  Company, 
4Y.&C.4(Mk 

(E)  Salb. 

[Smail  ▼.  AUwood,  3  Law  J.  Dig.  538;  reversed 
AUwood  v.BmaU,  6  a  &  F.  232.] 

In  every  oontraet  for  the  sale  of  a  lease,  there  is 
an  iorplied  nndotaking  by  the  vendor,  unless  there 
be  a  stipulation  to  the  contrary,  to  make  o«t  the 
leaser's  title  to  demieet  and  the  purehaser  may 
reoover  from  the  vendor  the  eapense  to  which  he 
has  been  put  in  oonsequenee  of  his  not  fulfilling 
tins  undertaking.  UaU  v.  Betty,  U  Law  J.  Rep. 
(iv.a.)  CP.  266;  4ICft  G.  410. 

'Wliere,  at  a  sale  under  a  deor^,  a  party  not 
being  a  platntiff,  or  having  the  conduct  of  the  sale, 
Off  being  a  trustee  of  the  property,  but  merely  a 
defendant  in  the  eause,  bid,  and  became  the  pur^ 
chaser,  without  any  order  of  the  Court  permitting 
bim  to  bid,  the  Court,  at  the  application  of  another 
defendant,  who  was  present  at  the  time  and  place 
•f  sale,  and  then  made  no  objection  to  the  bidding, 
refused  to  set  aside  the  sale  i  but  refused  the  hkh 
tion  without  eoats.  BHworthy  v.  BilUng,  10  Law  J, 
Rep.  (N.sk)  Ch.  176;  10 Sim.  dS. 

The  biddings  allowed  to  be  opened,  as  to  an 
estate  sold  in  eight  lota  for  difiermt  sums,  amount- 
ing to  300^4  on  an  advance  of  I20t  Humphreys  v. 
JUtbhum,  11  Law  J«  Rep.  (n.b.)  Ch.  3»9. 

The  Court  has  no  jurisdiction  to  order  the  sale  of 
real  estates  vested  in  infants,  on  the  ground  that  a 
sale  would  be  beneficial  to  them,  and  such  a  ease 
does  not  come  within  the  mesning  of  the  statute 
1  Will.  4.  c.  60. 

Mere  inegnlavity  in  the  taking  of  accounts  in  a 
Bait  will  not  invalidate  a  sale,  if  all  proper  parties 
are  before  the  Court 

.  Notwithstanding  a  party  had  died  insolvent,  and 
his  brothers,  with  a  view  to  making  a  provision  for 


his  widow  and  two  infant  children  (one  of  whom  was 
heir  to  the  insolvent's  real  estates),  had  entered  into 
an  arrangement  to  pay  all  bis  debts,  and  a  suit  had 
been  instituted  by  the  widow  and  children,  to  carry 
such  arrangement  into  eifect ;  and,  although  a  de- 
cree had  been  made  therein,  and  the  insolvent's  real 
estates  sold  thereunder,  the  Count  held,  that  it  was 
not  a  case  of  election,  in  which  the  Court  having 
the  duty  of  electing  for  the  infants,  had  the  power 
to  direct  the  real  estate  to  be  sold.  CaXnert  v.  God' 
Jree,  12  Law  J.  Rep.  (n.s.)  Ch.  306 ;  6  Bea.  97- 

Question  whether  sums  advanced  previously  to  a 
contract  of  sale  can  be  considered  as  payments  in 
satisfiujtion  of  purchase-money,  where  agent  ads 
for  vendor,  and  purchaser  does  not  so  treat  them  in 
accounts  rendered  to  vendor  previously  to  executing 
conveyance.  Young  v.  WhiUj  13  Law  J.  Rep.  (n.s.) 
Ch.  419. 

A  party,  who  had  opened  the  biddings  for  the 
benefit  of  the  family,  and  with  no  intention  of  pur<> 
chasing  for  himself,  and  had  thereby  obtained  a 
considerable  advance  in  price  from  a  stranger,  was 
allowed  his  costs.  Chapman  v.  Fvmlert  13  Law  J* 
Rep.  (v.8.)  Ch.  444;  3  Hare,  577. 

It  is  not  necessary  to  servo  the  heir-at-law  of  a 
deceased  purchaser  of  property  sold  under  the  de- 
cree of  the  Court,  with  notice  of  motion  to  open  the 
biddings  where  the  Master's  report,  finding  the 
party  the  purchaser,  remains  unoonfirnaedi  Tmn- 
pUr  V.  Sweety  14  Law  J.  Rep.  (b.s.)  Ch.  434. 

A  party  to  a  suit,  who  was  also  s  solicitor,  and 
bad  the  conduct  of  a  sale  decteed  by  the  Court, 
purchased  at  the  sale  under  a  feigned  name.  The 
Court,  after  the  purchase  had  been  confirmed,  or- 
dered the  estate  to  be  again  offered  for  sale,  at  the 
price  at  which  the  party  had  mirchaaed  it,  and  if 
there  should  be  no  higher  bidier,  the  party  to  he 
held  to  his  purchase.  Sidney  v.  Ranger,  12  Sim. 
913. 

Biddings  opened  on  an  advance  of  60JI  on  4301. 
Boum  V.  BoMwnj  13  Sim.  189. 

A  purahaaer  under  the  Court  will  not  be  allowed 
to  take  possession  without  prejudice  to  objections 
to  the  title,  even  upon  payment  of  his  purchase- 
money  into  court.    Hutton  v,  Maneell,  2  Bea*  260. 

A  consignor  who  has  purebased  goods  on  account 
and  at  the  risk  of  his  correspondent^  and  delivered 
them  to  the  carrier,  has  no  fight  by  reason  of  a 
variation  of  the  accounts  between  him  and  bis  cor- 
respondent, or  of  a  disagceement  between  them,  to 
depart  firom  his  duty,  and  deliver  them  to  another 
person;  and  a  party  taking  from  the  eonsignor,  with 
notice  of  the  circumstances,  is  subject  to  the  rights 
of  the  correspondent.  Green  v.  ifait(<md,  4  Bea. 
524. 

A  fund  was  held  on  trust  for  one  for  life,  with 
remainder  between  B  and  C  equally,  if  living,  with 
benefit  of  survivorship  between  them.  B  sold  his 
reversionary  interest.  At  the  time  of  the  sale,  C 
was  dead,  but  the  fact  was  neither  known  to  tho 
vendor  nor  to  the  purchaser : — Held,  that  the  sale 
could  not  stand.     CoUyer  v.  day,  7  Bea.  138. 

Where  an  estate  was  directed  by  a  testator  to.  be 
sold  after  the  death  of  a  certain  person,  and  the 
sale  was  made  during  the  life  of  that  person,  under 
a  decree,  some  of  the  persons  interested  in  the  pro- 
ceeds being  infants,  or  not  mi  juris,  the  Court 
would  not  compel  the  purchaser  to  accept  the  title. 
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the  sale  took  Jf>Uce  tiiid^t  a  decree.  The  klMtract 
stated  that  the  person,  at  wfat>6e  death  the  aaile  was 
to  be  made,  prored  the  will  of  the  testator,  hut  it 
did  not  state  the  pleadings  In  i^e  cause,  or  whether 
that  person  was  liVing  or  dead :— ^Held,  that  this 
"w&i  not  a  sufficiently  Ssthictfntiination  to  the  pur- 
chaser that  the  time  of  'the  tslt  had,  wkhottt^any 
sufficient  ground,  hecn  upticipatcd.  Blacklow  Y. 
Laws,  2  Hare,  40. 

The  purchaser  oftftiT'cttite  of  an  insolvent  debtor ' 
from  his  a^igiiefta  at  a  sale  by  ajiction,  will  not  be 
affected  by  constructive  notice  of  Circumstances  of 
negligence  on  the  part  of  the  assignees.  In  conduct- 
'  kig  the  sale,  such  circnmstances  betng  entStely  Col- 
latefol  to  any  question  of  tstte.    Sor^l  r.  Ikiim,  2  ' 
Hare,  440. 
'       A  sale  of  t^e  estate  of  an  insoHent  debtor^  made 
'hofidfidey  at  a  public  auction,  is  not,  aftfer  ednvey- 
ance  to  the  purchaser,  necevaatfly  voitdable  in  equity, 
\  only  because  the  pnrchaser,  after  1^6  salie;  but  be- 
fore the  conveyance,  had  notice  of  eircumatances 
attending  the  conduct  of  the 'sale  by  the  asaignees, 
amountifig  to  negligence  on  their  part    Ibid. 

A  purchaser,  attending  the  sale  of  an  tatate  in ' 
the  cause,  heard  the  amomit  of  t)ie  reserved  bidding 
announced  before  he  made  Ins  oiler;  and  the  Mas- 
ter made  a  separate  report,  allowing  him  as  the 
purchaser,  subject  to  the  approval  of  the  Court 
with  reference  to  that  fact.  The  mode  of  confirming 
this  report  and  approving  of  the  purchase  is  by  a 
special  notice  of  motion  to  that  efieet,  and  not,  aa 
in  the  common  case,  by  orders  lasi  and  absolute. 
DowU  V.  Lucy,  4  Hare,  3!1. 

Purchaser  who  had  applied  to  open  the  biddings, 
a«id  upon  a  re-sale  was  outbid,  allowed,  under  the 
special  crrcumstances  of  the  ease,  interest  on  hia 
deposit,  as  well  as  the  costs  of  the  re^sale  and  of  his 
applications  to  the  Court.  Filder  Y.  BeHhtgham, 
1  CoD.  C.C.  526. 

Sale  of  a  reversionary  inteteat  in  real  and  personal 
property  set  aside  on  Itie  gmmd  of  inadequacy  of 
price.     Edwards  Y.  Bfotvne,  2  CoU.  C.C.  100. 

(F)  Ikterest  on  Purchasx-money. 

A  commissioner  under  an  inclosure  act  allotted 
a  portion  of  certain  charity  estates  to  an  impro- 
priator of  tithes,  in  lieu  of  the  tithes  of  the  whole 
of  such  estates.  The  allotment  was  made  before 
the  14th  of  August  1814,  but  tiie  award  was  not 
executed  till  May  1841.  On  (he  14th  of  August 
1814,  the  impropriator  agreed  to  aell  to  the  charity 
trustees  the  portion  of  their  estates  so  allotted  to 
him,  the  purehase-'money  to  be  paid  at  a  specified 
time,  "  on  a  good  and  vidid  title  being  made  and 
executed."  The  impropriator  not  being  able  to 
complete  his  title  till  the  award  was  executed,  the 
charity  trustees  continued  in  possession  of  their  land, 
paying  no  tithes.  The  inolosure  act  directed  that 
the  tithes  should  cease  from  the  time  e€  allotment: 
— Held,  that  the  charity  trustees  were  not  to  ac- 
count for  the  rentfl  and  profits  since  the  agreement 
to  purchase,  but  were  iKmnd  to  pay  interest  at  4^ 
per  eent.  from  that  time.  The  Aitomey  Chneral  v. 
i^krutthHrck^  12  Law  J.  Rep.  <n.a.)Ch.28;  IS  Sim. 
214. 

A  purchaser,  complaining  that  his  eenveyance 
did  not  comprise  the  whole  of  the  property  which 


he  had  contracted  fWf  filed  hia  bill  for  a  coDveyaBee 
of  the  remainder,  and  obtained  an  injunction  re- 
straining the  vendor  from  suing  him  for  the  par- 
chase-money,  part  of  which  was  afterwards  ordoed 
to  be  paid  into  eouit  to  abide  the  eYcutef  the  suit 
The  bill  was  dlsmiased : — Hdd,  that  the  veadn 
was  entitled  to  the  residue  of  the  pmehaae  aiaacy, 
and  the;  interest  wpon  it  ta  tlM^  time  of  payoMiit, 
altiioflgh  the  tmrohase-ttoney  in  cebrt  bad  not  beea 
laid  ottt;  and  no  fiotereat  thereftve  had  aeemed 
thereon.    Hu$i/^phri»s  v.  Aonia,  t  Hare,  SfS. 

(G)  AcTiona. 

Where  the  defendants  wezn  let  into  yoBKusiiB  of 
eereain  lands,  under  a  eontraet  •f  eale,  but  did  ost 
eomplefe  the  pnrehaiie,  and  refued  to  pay  thepar^ 
ehttse-money  :-^Held,  that  the  plaintiff  coaM  not 
recover  the  entire  pntohate-moneyf  but  meiely  da- 
Magea  fdr  the  breach  of  oeatraet. 

In  assumpsit  by  the  vendor  of  land  against  fix 
fiftndees,  fhededaratftfn  staled,  that  in  eonaideratiflB 
4yf  the  plaiotiff>i  aelling  the  defeodanta  eenala  had, 
to  be  paid  for  aa  soon  aa  the  conveyanea  aheold  be 
completed,  the  defbndanta  pioiniaed  to  b«y  andpay 
for  the  same.  Averment,  that  alliioiigh  the  plaia- 
tiff  had  alwaya  been  ready  and  wQling  ts  make  a 
good  tide,  and  ofiferad  the  defendaata  to  cxaoite  a 
eoHveyamse^  and  would  ha^e  tendcied  a  prapereoa* 
veyance,  and  the  defendanta  disehaiged  bin  fron 
so  doing,  yet  the  defendants  did  not  regard  their 
said  promise,  and  did  not  pay  the  plaintiff  the  pax^ 
chase- money.  Plea,  that  no  ooirreyaBce  had  ever 
been  executed  to  them,  the  defendauta. 

Held,  on  general  demurrer  to  A«  plea,  that  die 
plaintiff,  having  been  discharged  by  the  defeBdaaii^ 
night  bring  his  action  beibre  exeeuting  narf  ccd- 
Yeyance; 

Held,  also,  that  the  breach  of  non-payment  of 
the  pnrehaae-money  was  informal,  anid  was  net 
cured  by  the  general  worda,  *'  that  tlie  difcndsafi 
did  not  regard  their  premiae,"  hut  that  it  was  asi 
bad  on  general  demnrrer.  Laird  y.  Fim  or  P^pm, 
10  Law  J.  Rep.  (ii.8.)  Ezoh.  2S0 ;  7  M.  &  W.  474; 
a  Dowl.  P.C.  860. 

The  law  will  imply  a  warranty  on  the  part  of  the 
seller  of  any  specific  chattel,  that  audi  chattel  ii 
reasonably  fit  for  use ;  and  wheie  the  aeller  kaova 
that  it  is  to  be  used  for  a  particular  porpoae,  a  irar- 
ranty  is  inipUed  that  it  ia  leasonably  fit  fiir Meier 
that  particular  purpose;  and  an  action  on  tl»  ease 
may  he  mahitained  for  the  breach  of  auah  faaplied 
waivanty,  though  the  sale  haa  taken  plaeevadera 
written  contraot  altogether  aileot  as  to  sveh  a  war- 
ranty. Shepherd  v.  Pfbmt,  11  Law  J.  Rep.  (hj.) 
C.P.  101 ;  4Sc.  (K.8.)484. 

Where  A,  at  an  auction,  bought  a  diattel,  botdid 
not  pay  for  it^  wheraupon  B  agned  to  bay  it  ef  hia, 
at  the  earns  price,  and  to  remove  and  pay  for  it  on 
the  fbllowing  day :— Held,  Aat  A  an^t  aasataia 
an  aotioB  for  the  price  of  the  article  faafgajaedaad 
aokl  against  B  upon  Ma  failure  to  perfianm  the  agree- 
meat  Sedtt y.  BngUmd,  14  LawJ.Rep. (T.B.)aR4^ 

A  vendor  conveyed  his  estate  to  a  porahaaar  aal 
took  a  bend  ibrtiie  piirahaae-aaoney.  Heaterwards 
aned  at  law  on  the  bond,  and  ia  equity  inajstiag  sa 
his  equitable  lien.  He  waa  pat  to  haa  dedMB  ia 
which  court  he  would  proceed.  Bmiktr  v.  Amrt, 
$B<ul64. 
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(H>  CoMs. 

[See   Specific    Performance   (A),   Bennett  y. 

Fowler.1 

An  Mtate  was  put  up  to  sale  in  lots.  In  the  par- 
lieslaa  tiie  lots  were  desoiibed  fsspecliTely  as  '*  All 
tiial,  &0.»  compxisiiig  Lot  —  in  the  sale  plan."  The 
8»le  plan,  eacvlatod  at  the  avction,  lepresented  a 
Weil  on  Lot  4^  with  a  drain  and  pipe  conveying  the 
wwtcr  foMn  the  well  thioqgh  Lot  2  to  Lot  1.  The 
purehttier  of  Lot  I,  filed  his  bill  fat  specific  per- 
formance, with  compensation  for  the  loss  of  the 
water,  the  vender  having  conveyed  away  the  other 
tare  lota  without  any  reservaftioQ  to  the  plaintiff  of  a 
right  to  a  flow  of  water  from  the  well  :-^Ueld,  that 
the  sale  plan,  aecnrately  describing  the  existing 
state  of  the  property,  would  not  carry  the  case 
higher  than  a  view  of  the  property  by  the  purchaser, 
Decree  for  specific  performance  without  compensa- 
twn. 

The  claim  of  compensation  being  the  sole  cause 
flf  the  suit)  oeeta  were  given  against  the  plaintifi! 

A  sttbaequent  purchaser,  with  notice  of  the 
plaintiff's  contract,  who  had  fcrmally  abandoned 
hm  conttacty  but  had  given  no  notice  Uiereof  to  the 
plaintiff  before  the  bill  filed,  was  made  defendant 
aad  disdaioMd.  Bill  dismissed  as  against  him 
"wiAfaoot  costs."  Faweier  v.  Turner,  11  Law  J. 
Bep.  (ii.a.)  Ch.  161. 

Where  the  act,  by  which  a  railway  company  was 
inoorporated  directed  the  costs  of  every  contract, 
■ale,  and  conveyance  to  be  paid  by  the  company, 
the  vendors  were  held  to  be  entitled  to  the  costs  of 
making  out  their  title,  and  that  although,  by  a  later 
act,  the  vendor's  costs  of  deducing  their  title  were 
expressly  provided  for.  In  re  the  London  and  Green- 
tpich  RaUmnuf  Company ,  12  Law  J.  Rep.  (m.b.)  Ch. 
61& 

Motion  by  A  and  B  that  B  might  be  substituted 
as  purchaser  of  property  in  the  cause  purchased  by 
At  and  that  B  might  be  at  liberty  to  pay  his  pur- 
ohaae-money  into  court,  &c : — ^Held,  that  the  costs 
of  the  motion  were  costs  in  the  cause.  CkrUtian  v. 
Chambere,  14  Law  J.  Rep.  (m.8.)  Ch.  340;  4  Hare, 

ao7. 

A  vendor  filed  a  bill  for  specific  performance, 
alleging  that  the  defendant  had  accepted  the  title ; 
the  defoodant  resisted  it  on  the  ground  thst  the 
hankruptcy  under  which  the  plaintiff  claimed  was 
iavalid.  Keither  allegation  turned  out  coirect, 
and  thongh  a  good  title  was  first  shewn  in  the 
Master's  office,  the  decree  was  made  without  costs. 
Sidebotkam  v.  Barrington,  6  Bea.  261. 

Under  the  act  of  parliament  giving  power  to  the 
Trinity  House  to  purchase  lighthouses,  this  Court 
a»  authoriaed,  by  express  words,  to  order  the  corpo* 
ration  to  pay  the  costs  of  the  interim  investments 
in  the  funds,  and  other  consequential  costs  on  pur- 
chases from  inianta  and  other  incapacitated  persons, 
bnt  no  auch  words  are  used  with  referenoe  to  pur- 
chases under  doubtful  titles.  Where,  thereforr,  an 
incaipaoitated  parson,  together  with  the  trustees  of 
the  settlement  under  which  he  took  his  interest 
(wUnh  trustees  had  a  power  of  sale)  contracted  to 
aell  a  lighthouse  to  the  cofpoiratioo,  and  the  corpo- 
ration being  doubtful  aa  to  the  title  of  the  ven- 
dora  paid  the  purehase^money  into  court  under  a 
clause  contained  in  the  act  for  that  purpoee,  the 


Court  taking  into  conaideration  that  the  objection 
aa  to  the  title  was  not  trivial,  and  that  the  purchase 
was  made  by  the  Trinity  House  for  public  objects, 
declined  to  give  the  vendors  the  costs  of  the  interim 
investment  in  the  funds,  aud  the  other  usual  conse- 
quential costs.  £x  parte  Angeli,  re  the  Trmitp 
Uenu  LiglUhtmte  Jet,  4  Y.  &  C.  496. 


VENUE. 


[See  Debt,  Pleadings.] 

An  undertaking  to  give  material  evidence  of  soma 
matter  in  issue  arising  in  a  particular  county  ii 
satiaiied  by  evidence  arising  in  that  county  which 
bears  on  the  amount  of  damages. 

In  an  action  for  breach  of  warranty  of  a  horse,  in 
which  the  issue  raised  on  the  pleadmgs  was,  whe- 
ther the  plaintiff  bought  the  horse  of  the  defendant 
or  noty  payment  in  Middlesex  for  the  keep  of  the 
horse,  a£ter  notice  to  the  defendant  of  its  unsound- 
ness, waa  held  sufficient  to  satisfy  the  undertaking 
to  give  material  evidence  in  that  countv. 

Qiuere — Whether  a  letter  of  the  plaintiff's  at* 
tomey  to  the  defendant,  written  in  Middlesex,  but 
posted  in  London,  ffiving  notice  of  the  anaounduess, 
and  requiring  the  defendant  to  take  back  the  horse, 
otherwise  it  would  be  sold  by  a  certain  day,  (verbal 
notice  to  the  same  effect  having  been  previously 
given  to  him,)  was  sufficient  to  satisfy  such  under- 
taking. Greenway  v.  Titchmarth,  10  Law  J.  Rep. 
(11.8.)  Exch.SC ;  7  M.  &  W.  221 ;  9  DowL  P.C.  279. 

The  influence  upon  the  minds  of  the  jurors, 
which  might  possibly  be  produced  by  the  reputation 
of  a  material  witness  on  a  trial,  in  effecting  the 
relative  credit  to  be  given  to  the  testimony  of  that 
and  the  other  witness,  is  no  ground  of  changing  the 
venue  from  the  county  or  neighbourhood  in  which 
such  material  witness  resides  and  is  best  known. 
McGregor  v.  Topham,  3  Hare,  488. 

A  rule  to  change  the  venue  from  town  to  country, 
drawn  up  as  a  sUy  of  proceedings  on  the  day  on 
which  the  time  for  pleading  expired,  and  served 
before  the  plaintiff  has  signed  judgment,  has  the 
effect  of  giving  the  defendant  eight  days'  time  to 
plead,  instead  of  four,  unless  the  venue  be  brought 
back.  A  judgment,  therefore,  signed  for  want  of  a 
plea,  after  service  of  the  rule,  held,  irregular. 
I^icholU  v.  Stockbridge,  11  Law  J.  Hep.  (m.8.)  C.P. 
292;  4M.&G.45a. 

The  venue  may  be  changed  on  the  common 
affidavit  on  a  written  contract,  which  is  to  be  per- 
formed in  a  particular  place,  and  for  the  breach  of 
which  the  cause  of  action  arises  wholly  in  one 
county.  And,  eemblot  that  in  all  actions  on  coutracta, 
though  in  writing,  except  on  specialties,  bills,  and 
notes,  the  venue  may  be  changed  upon  the  usual 
affidavit  being  made.  Mondel  v.  Steel,  1 1  Law  J. 
Bep.  (N.8.)  Kxch.  91;  8  M.  8c  W.  640;  1  Dowl 
P.C.  (NA)  U6, 

The  Court  refused  to  change  the  venue  from 
Middlesex  to  Surrey,  on  an  application  by  the 
plaintiff  suggesting  tliat  the  cause  would  be  better 
tried  by  a  country  jury,  and  that  the  plaintiff^  the 
defendant,  and  all  the  witnesses  resided  in  Surrey ; 
it  appearing  that  they  resided  within  six  miles  of 
London.  Fife  v.  Bteufield,  12  Law  J.  Rep^  (N.8.) 
aB.186;  2Dowl.  &L.P.C.411,n. 
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Th«  v«iwie  leaving  be^n  dumged  in  a  c&uae,  wl^ere 
ft  appeared  by  an  affidavit^  hut,  not  on  the  face  of 
the  declaration,  that  the  action  was  brought  upon  a 
written  agreement: — Held,  first,  that  it  was  not 
necessary  that  that  fact  should  appear  on  the  face 
of  the  declaration ;  and  secondly,  that  the  venuQ 
might  be  changed  on  the  visual  aflSdavit  in  aU 
actions  on  written  contracta,  except  on  specialties^ 
bills,  and  notes.  Nash  v.  Breese,  l2  Law  J.  Kepw 
(N.8.)Exch.  102;  11  M.  &  W.852. 

The  venue  cannot  be  changed  on  the  common 
affidavit  in  an  action  on  an  award  under  seal, 
brought  for  the  non-perforniance  of  acts  other  than 
the  payment  of  money.  Martin  v.  Daws^  12  Law 
J.  Rep.  Cs.8.)  Exch.  472;  11  M.  &  W.  734, 

In  debt  for  use  and  occupation^  the  defendant 
may,  on  the  usual  affidavit,  change  the  venue  to  the 
county  in  which  the  premises  are  situate, — in  debt 
for  rent,  he  cannot.  Herring  v.  ffalU,  HLaw  J.. 
Rep.  (N.S.)  C.P.  84;  8  Sc  (n.s,)  755;  2  DowL  & 
L.  P.C.  609. 

Where  an  order  for  tinoe  to  plead  has  been  made 
by  consent,  and  the  de&ndant  has  consented  that  a 
reservation  of  his  right  to  move  to  change  the  venue 
should  be  struck  out  of  tbe.order,  the  Court  will  not 
grant  a  rule  to  restore  that  reservation,  but  will 
leave  the  defendant  to  wait  until  issue  is  joined  to 
make  a  special  application  to  change  tb]^  venue. 
Keynes  v.  Keynes,  X  Bowl.  P,C.  (n.8.)  287. 

Where  a  party  has  brought  back  the  venue  on  an 
undertaking  to  give  material  evidence  in  a  county, 
it  lies  on  him  to  shew,  at  the  trial,  that  the  fact 
given  in  evidence  did  take  place  within  that  county. 
Brme  v.  Thompston,  II  Law  J.  ]Q«p.  (ii.8,)  Q3. 131; 
2  a.B.  789. 

In  an  action  of  debt  bv  the  assignees  of  a  bank- 
rupt, where  the  venue  baa  been  changed  on  the 
common  affidavit,  the  Court  will  not  bring  it  back 
(without  the  usual  undertaliing}»  on  the  ground 
that  delay  in  winding  up  the  bankrupt's  afiairs  will 
be  occasioned  by  allowing  it  to  remain.  NickoUon 
v.  Allcrqftt  12  Law  J.  Rep.  (n.b.)  Exch.  45. 

Where  the  venue  in  an  action  was  originally  laid 
in  Bristol,  but  upon  the  application  of  the  aefen- 
danty  on  the  usual  affidavit,  it  waa  changed,  to 
Berks,  and  the  cause  stood  for  trial  at  the  assizes 
for  that  county,  but  owing  to  thje  pressure  of  busi. 
ness,  it  was  made  a  remaoet;  ^nd  thereupon,  on  the 
application  of  the  plaintifi*,  on  a  suggestion  that  a 
material  witness  on  bis  behalf  was  in  an  infirm  state 
of  health,,  and  not  likely  to  live  to  the  next  assizes, 
the  venue  was  again  changed  to  Middlesex,  the 
paintiff  being  directed  to  ^ay  all  extra  costs,  in* 
curred  by  the  defendant  in  consequence  of  the 
change,  and  the  plainti^Ts  witness  died*  before  a 
trial  could  be  had^  the  Court,  upon  the  motion  of 
the  defendant,  directed  the  venue  to  be  restored  to 
Berks,  but  refused  to  do  sq»  otherwise  than  upon 
the  terms  that  the  defendant  should  pay  to  the 
plaintiff  any  costs  occasioned  by  this  xemovaL 
Webb  V.  Bulkeley,  2  Dowl.  P.C.  (n.s.)  900. 


VICTORIA  PARK. 

The  4  ^  £  Vict.  c.  27,  for  enabling  Her  Majesty's 
Comroissiooera  of  Wooda  to  purchase  certain  landa 
for  Victoria  Park,  extended  by  $  Vict  c  20 ;  20 
Law  J.  Stat.  42. 


VOLUNTARY  CONVEYANCE  AND 
SETTLEMENT. 

[Aldlmough  y.  True^  4  Law  J.  Dig,  629 ;  7  C»  & 
F.  436.] 

A  voluntary  aseignm«Bt  by  a  persaD,  who  via 
insolvent  ^  the  date  thereof,  nciay  be  tet  aside  bf 
his  assignee,  a(^ointed  at  a  anbatqiMnt  period  ^ 
the  Insolvent  Debtors  Court»  although  the  sabjeot- 
matter  of  the  assignment  was  a  choee  in  actioii. 
NoraUt  v.  Dodd»  10  Law  J.  Repu  (ha)  Ch.  296; 

I  Cr,  &  P.  100. 

.  A  person  executing  «  voluntary  setUement  paaa« 
the  eatate  out  of  hiuuell^  though  he  retained  the 
deed  in  his  own  posaession ;  and  such  BettleneDtia 
not  affected  by  a.  subsequent  voluntary  deed,  de<^ 
livered  over  to  the  party  in  whose  favour 4t  iai9ad«» 
The  Court,  in  the  absence  of  special  ciremaBShmnsSi 
will  give  effect  to  the  first  legal  inatmnwmt  in  favow 
of  the  party  claiming  under  it.  BoberU  v,  IVittUmMt 

I I  L&w  J.  Rep,  (j(3.)  Ch.  6^. 

In  1826,  A  gave  a  voluntary  bond  to  B  fof 
the  pavment  of  i.OOOA,  and  Ia  183^  gave  B  another 
bond  for  the  payment  of  l,000/.»  ia  coneideistioB 
of  arreaj^s  of  interest  dxw  ou  the  first  bond,,  in 
l£3ji,  A  depoaited  the  title-deeds  of  am  estate  wiik 
B,  as  a  security  for  the  sunos  du«  on  the  bonds^ 
In  1836,  the  hoods  wete,  on  the  auuviage  <tf  B^ 
made  the  subject  of  a  settlement,  with  the  know* 
ledge  and  consent  of  A.  In  1&40,  A  became  Umkr 
rupt.  These  was  no  sij^gestioa  of  any  uafaimm 
or  contemplation  of  bankruptey  in  any  of  the  abeva 
transactions  {  but  it  was  suggested  by  A's  assigBeei 
that  at  the  Ume  of  the  deposit  A  was  not  in  solvent 
carcumstances;-- 'Heldr  that  the  parties  cUinuqg 
under  the,  settlement  were  entitled  to  the  benefit  of 
the  deposit  Ueggi$m  v.  Fonter,  12  Law  J.  Bepu 
(ii.s.)  Ch,  416  5  2  y.  &  Coll.  C.C.  W6. 

The  testator,  by  «  voluntary  deed,  coTcaaatsd 
with  trustees  that  in  case  A  and  B,  his  two  natual 
sons,  or  either  of  them,  should  survive  him,  his  (the 
testator's)  executors  sad  administrataos  ahookl 
within  twelve  months  after  his  death  pay  to  tnistees 
named  in  the  deedj  60,000^  upon  trust  for  each  of 
them  (A  and  B)  as  should  attain  twenty -one  and 
be  living  at  the  time4>f  hia  death  i  and  if  neither  of 
them,  having  survived  hioi,  should  attain  twenty- 
one^  then  upon  trust  for  him  (the  testator ),  his  ec*- 
ecutors  and  admioistratoa.  The  testator  relasoed 
the  deed  in  liis  cwn  possessioa  nntil  hia  death,  sad 
did  not  communicau  it  either  ta  the  trusteca  or  le 
A  and  B.  The  testator,  by  his  wiU,  dated  sobm 
years  later  than  the  deed,  bequeathed  all  his  pro- 
per^ upon  trust  for  the  benefit  oC  his  wi£e^  his  eaid 
SODS  A  and  B,  and  his  legitimate^  ehilikea.  After 
the  death  of  the  testator,  the  deed  of  covenant  was 
found  amoi^t  his  papers.  A  survived  the  testaloi^ 
and  attained  twenty-one : — Held,  that  although  the. 
deed  of  corenant  was  voluntary,  it  neveitibeleis 
crated  a  trust  for  A,  and  that  the  refusal  ef  ifaf 
trustee  to  sue  at  law  upon  the  eovewuat  did  not  pie- 
judice  the  right  of  A  to  recover  the  pi^yniettt  of  the 
debt  out  of  the  asaets  of  the  testator. 

That  the  deed  was  not  <>f  •  testanMBtaiy  nMam, 
there  being  no  power  of  revocatiioa  reserved  te  the 
covenantor. 

That  tlie  retention  of  the  deed  ia  the  pesnesMsn 
of  the  covenantor,  and  the  absence  of  eommiaiica> 
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tion  r«8p«ctiag  it  to  the  tniitces  and  the  €e$tuU  que 
trust,  did  not  affeet  its  validitr.  Fletcher  t.  Fletcher, 
4  Hare,  67 ;  14  Law  J.  Rep.  (N.s.)  Ch.  66. 

A  single  lady  having,  nnder  a  will,  a  general 
power  of  appointment  over  a  fund,  made  a  velantary 
appointment  of  it  to  trustees,  in  trust  fbr  her  sepa- 
rate use,  for  life ;  remainder  for  any  hushand  whom 
■he  might  mairy,  for  Hfe;  remainder  fbr  her  ehildren 
bj  any  hoshand  or  husbands  whomsoerer.  A  few 
Bsonthe  afterwards,  she,  being  still  unmarried,  re- 
voked the  appeiRtment,  (although  she  had  not  re- 
■enred  to  herself  any  power  to  do  so,)  and  made 
another  roluntary  appointment  of  the  fond  to  other 
trustees,  in  trust  as  she  should  appoint  by  deed  or 
will.  She  then  married;  and,  afterwards,  by  virtue 
of  the  power  reserved  to  her  by  the  last  deed,  she 
ezeOttted  anetber  voluntary  deed,  bv  which  she  de- 
elaied  that  the  trustees  of  the  prior  deed  should 
stand  possessed  of  the  fund  in  trust  as  she  and  her 
httsband  shoald  appoint,  and,  in  default,  in  trust 
for  her  husband  and  herself  for  their  lives  sncees- 
alvely,  remainder  for  their  children.  The  ftind  still 
remained  in  the  names  of  the  trustees  of  the  will. 
The  Court,  in  a  suit  by  the  wife  and  the  last  men- 
tioned tmstees,  against  the  husband,  the  trustees  of 
tlie  idll>  and  the  trustees,  of  the  first  mentioned 
deed,  decreed  (with  the  Inisband's  concurrence)  the 
tmstees  of  the  will  to  transfSer  the  ftind  to  the  trus- 
tees of  the  last  deed  upon  the  trusts  thereof.  Betxtson 
T.  BeatM&n,  12  9tm.  281. 

By  a  nnarriage  settlement,  an  estate,  the  property 
«f  the  wife,  was  limited,  in  default  of  children  of 
thewifis,  ta  trustees  in  trust  to  sell  and  divide  the 
proceeds  amongst  the  brothers  and  sisters  of  the 
mfe.  The  husband  agreed  to  sell  the  estate ;  and 
he  and  his  wife  joined  in  conveying  it  to  the  pur- 
chaser, by  deed  and  fine.  The  wife  died  without 
issue: — Held,  that  tlie  limitation  in  favour  of  her 
brothers  and  sisters  was  voluntary,  and,  therefore, 
void  as  against  the  purchaser.  Cotterelt  v.  ffomer, 
IS  Sim.  £06. 

Vehintary  settlement  by  a  party  considerably 
indebted,  and  who  became  insolvent  withhi  three 
years  after,  set  aside  as  fraudulent     Toumtend  v. 
Weetaeiftt,  4  Bea.  58. 

A  father  having,  by  a  voluntary  settlement,  con- 
veyed certain  freehold,  and  covenanted  to  surrender 
certain  oopyhold  estates,  to  trustees  in  trust  fbr  the 
benefit  of  his  daughters,  afterwards  devised  part  of 
the  same  estates  to  his  widow,  who  after  his  death 
was  admitted  to  some  of  the  copyholds.  A  suit 
having  been  instituted  by  the  daughters  to  have  the 
tmsls  of  tlie  settlement  carried  into  effect,  and  to 
compel  the  widow  to  surrender  the  copyholds  to 
whioh  she  had  been  admitted,  a  decree  was  made 
fbr  cartying  into  effect  the  trusts  as  far  as  they  re- 
kftod  to  the  freeholds,  the  plaintiiPs  title  to  them 
being  complete}  but  as  to  the  copyholds,  the  bin 
was  dismissed  with  costs.  JfjfBrytf,  Jtfferyt,  1  Cr. 
ft  P.  138. 

By  the  marriage  settlement  of  W,  an  annuity  of 
800/.,  Jamaica  currency,  was  settled  on  his  wife  for 
life,  and  was  subsequently  charged  on  an  estate  of 
W,  IB  that  island.  W  afterwards  made  his  will, 
wliereby  he  charged  his  estates  in  a  eeitain  manner 
with  the  payment  of  his  debts;  and  then,  after 
raeiting  the  settlement,  and  that  he  was  desirous  of 
BsahiDg  a  laif^er  pravision  for  his  wife,  he  gave  hef 


a  rent-charge  of  2,0007.  per  annum,  for  life,  which 
he  charged  on  the  R  estate,  and  which  was  to  be  in 
lieu  of  all  dower  and  thirds.  Upon  the  death  of  W, 
the  widow  released  her  title,  if  any,  to  dower,  and 
elected  to  take  the  2,0001.  annuity,  and  payments 
were  made  to  her  on  account  of  it,  by  the  executors. 
W,  however,  being  at  his  death  largely  indebted  to 
the  firm  of  W  &  Co.,  of  which  he  was  a  partner, 
that  debt  was  paid  by  hU  executors  by  means  of  a 
mortgage  of  the  R  estate,  and  by  the  terms  of  the 
mortgage- deed  the  mortgagee  was  to  hold  the  es- 
tate, subject  to  the  several  annuities  given  by  the 
will  of  W,  \iM\ffnd  and  discharged  of  and  from  the 
debts  ahd  legacies  charged  upon  the  premises  by  the, 
willf  and  qf  and  from  all  other  charges  and  faeutn- 
brances  whatsoever.  The  assets  of  W  turned  out  to 
be  iosuflicient  for  payment  of  all  his  debts: — Held, 
that  a  portion  of  the  payments  made  by  the  execu- 
tors to  the  widow  must  be  ascribed  to  the  annuity 
of  soot  Jamaica  curre&cy,  and  Were  to  that  extent 
good,  but  that  the  residue  of  such  payments  were 
not  good  against  the  creditors  of  W.  Held  also, 
there  being  certain  arrears  of  the  annuity  of  2,0001. 
and  a  fond  in  court  arising  ftom  the  produce  of  the 
R  estate,  that,  as  to  that  part  of  the  fund  which 
was  not  applicable  to  the  portion  of  the  annuity  re- 
presenting the  annuity  of  800f.  currency,  the  cre- 
ditors of  vf  had  priority  over  the  mortgagee,  as  well 
as  over  the  executors  of  the  widow. 

The  owner  in  fee  of  two  freehold  estates  largely 
indebted  by  specialty  and  simple  contract  devises 
one  to  A  B,  in  fee,  charged  with  the  payment  of 
one-fifth,  but  only  one-fifth,  of  all  his  debts,  and 
devises  the  other  to  C  D,  in  fbe,  charge^  with  the 
payment  of  the  other  four-fifths,  but  no  further  part 
of  those  debts.  These  devfses  are  not  within  the 
proviso  of  the  Statute  of  Fraudulent  Devises. 

Legacies  given  by  different  instruments  held, 
utider  tiie  circumstances  of  the  case,  to  be  cumula- 
tive,   iywi  v.  CoMlte,  1  Coll.  C.C.  449. 

A  deed  of  settlement,  in  form  voluntary,  but  ap- 
pearing tram  intrinsic  evidence  to  have  been  m4de 
fbr  valuable  consideration,  supported  against  cxe- 
ditors. 

A  person  who  was  In  toco  parentis  to  a  married 
woman,  devised  to  her  a  rent-charge  for  her  life, 
and  bequeathed  certain  personal  property  to  her  for 
her  separate  use.  '  The  wilt  being  inoperative  both 
as  to  the  real  and  personal  estate,  the  heir-at-law 
and  next-of-kin  of  the  testator  made  a  partial  sacri- 
fice of  their  interests  in  order  to  carry  the  testator's 
intentions  into  effect;  the  property  given  up  by 
them  being  invested  in  the  funds  and  afterwards 
settled  upon  the  woman  and  her  children.  At  the 
time  of  the  investment  the  husband  of  the  woman 
was  insolvent  in  his  circumstances,  and  about  three 
months  after  the  date  of  the  settlement  he  became 
bankrupt : — Held,  that  the  settlement  was  for  va-> 
luable  consideration,  and  was  good  against  the  hus- 
band's creditors.  Pott  v.  Todhunter,  2  Coll.  C.C. 
76. 


VOLUNTARY  OATH. 

A  count  in  an  indictment  on  the  5  &  6  Will.  4. 
c.  62.  s.  18,  charging  the  defendant  with  improperly 
administering  a  certain  *<oath  or  affidavit,^'  is  bad. 

The  section  in  question  enacts,  that  it  shall  be 
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unUwful  for  any  Justice  of  the  Peace,  or  other  per- 
■on,  to  administer  any  oath,  &c.  "touching  any 
matter  or  thing  whereof  such  Justice  or  other  per- 
son hath  not  jurisdiction  or  cognizance  hy  some 
statute  in  force  at  the  time  heing :  provided  always, 
that  nothing  herein  contained  shall  be  construed  to 
extend  to  any  oath,  &c.,  before  any  Justice,  in  any 
matter  or  thing  touching  the  presenration  of  the 
peace,  &o."  (and  several  other  exceptions). 

A  count  averred  that  the  defendant  unlawfully 
administered  an  oath  to  one  J  H,  &c.  "touching 
certain  matters  and  things,"  whereof  the  defendant, 
at  the  time,  &a,  had  not  any  jurisdiction  or  cogni- 
sance by  any  statutes  in  force  at  the  time  being, 
&C.,  the  same  oath  not  heing  before  any  Justice,  in 
any  matter  or  thing  touching  the  preservation  of 
the  peace,"  &c,  going  on  to  follow  the  words  of  the 
proviso: — Held,  bad  in  arrest  of  judgment,  for  not 
averring  what  was  the  "matter  or  thing"  touching 
which  the  oath  was  administed. 

Butn-4€mblet  per  Williamt,  /,  and  Coleridge,  /.— 
That  it  was  not  necessary  to  set  out  the  particulars 
of  the  oath  itself,  or  the  statement  sworn  to. 

Under  the  statute  11  Geo.  4.  &  1  Will  4.  c.  70. 
s.  9,  where  judgment  has  been  pronounced  at  the 
Asftises,  on  a  criminal  trial  on  a  King's  Bench 
record,  this  Court  may  "  amend"  the  judgment,  by 
setting  it  aside  or  arresting  it  Regina  v.  Notlf  12 
Law  J.  Rep.  (n.s.)  M.C.  143. 


WAREHOUSE. 

A  cellar  used  merely  for  the  deposit  of  goods  in- 
tended for  removal  and  sale  is  a  warehouse  within 
7  fir  8  Gea  4.  c.  29.  s.  15.  Regina  v.  HiU,  2  M.  & 
R.458. 


WARRANT  OF  ATTORNEY  AND 
COGNOVIT. 

[See  Elkington  v.  Holland,  ante,  p.  49.] 

(A)  Form  and  Execution  op. 
(a)  In  generaL 
{b)  AtteataHon. 

<B)  JUDOMBNT. 

(C)  Execution  under. 

(D)  Filing. 

(£)  Setting  ASIDE. 

(F)  Appearance. 

(G)  Statute  op  Liuitations. 

(H)  Appidavit  op  Time  op  Execution. 


The  provisions  of  the  8  Geo.  4.  c  89,  for  prevent- 
ing frauds  upon  creditors  by  secret  warrants  of 
attorney  to  confess  judgment,  enlarged  by  6  &  7 
Vict  c.  66;  21  Law  J.  Stat  125. 

(A)  Form  and  Execution  op. 

(a)  In  generaL 

The  defendant,  in  an  action,  signed  a  consent  for 
a  Judge's  order  for  stay  of  proceedings,  on  payment 
of  the  debt  and  costs  by  a  certain  day,  with  the 
usual  condition,  that  in  default  of  payment  the 
plsintliF  should  be  at  liberty  to  sign  final  judgment 
and   issue    execution.    No  attorney  attended  on 


behalf  of  the  defendant  when  the  consent  was  gives ; 
but  both  parties  appeared  before  the  Judge  by  tiieir 
attomies  when  the  order  waa  made: — Held,  thit 
this  instrument  was  not  a  cognovit,  and  did  not 
require  a  stamp  or  the  attendance  of  an  attorney,  ftc. 
at  its  execution,  pursuant  to  the  provisions  of  1  ft  2 
Vict  c.  110.  s.  9,  and  that  the  role  was  the  same 
where  the  Judge's  order  upon  the  consent  was  ob- 
tained by  the  plaintiffs  attorney  ex  parte.  Brag  v. 
Maneon,  and  Baker  v.  Flower^  10  Law  J.  Rep.  (s.a) 
Exch.  468 ;  8  M.  &  W.  668  and  670. 

The  provisions  of  I  &  2  Vict  c.  110.  a.  9,  rendoing 
necessary  the  presence  of  an  attorney  on  bdialf  d 
any  person  executing  a  warrant  of  attorney,  do  not 
apply  to  the  ease  of  a  warrant  of  attorney  given  in 
an  action  of  ejectment.  Dee  d.  Kingetem  v.  KingtUm, 
1 1  Law  J.  Rep.  (n.b.)  Q.B.  78 ;  1  DowL  P.C.  (jr.a) 
263. 

The  Stat  1  &  2  Vict  c.  1 10.  s.  19,  which  requires 
that  warrants  of  attorney  should  be  executed  hi  tke 
presence  of  an  attorney  on  behalf  of  the  defendant, 
does  not  apply  to  a  case  where  the  defendant  b  him- 
self an  attorney.  Doemee  v.  GarhniUy  12  Law  J.  Rep. 
(n.8.)  Q.B.  269;  2  DowL  &  L.  P.C.  944. 

Where  a  party  went  to  an  attorney's  office  for  the 
purpose  of  executing  a  warrant  of  attorney,  sad 
found  the  plaintiff,  the  plaintiff's  attorney,  and  the 
attorney's  brother,  also  an  attorney,  there;  and  the 
plaintiff's  attorney  read  from  the  warrant  of  attsr- 
ney,  and  the  defendant  repeated  after  him,  a  fonn 
of  words,  nominating  the  toother  as  the  defendant's 
attorney: — Held,  that  such  a  nomination  was  suffi- 
cient WaUan  v.  Chandkr,  14  Law  J.  Rep.  (nx) 
C.P.  149. 

A  warrant  of  attorney,  given  by  an  attorney  to 
induce  a  party  to  stay  proceedings  against  him  ods 
rule  for  striking  him  off  the  roll,  is  illegal  and  void, 
and  the  Court  will  direct  it  to  be  taken  off  the  file 
and  cancelled.  Kirwan  v.  Goedman,  9  DowL  P.C 
880. 

It  is  no  objection  to  a  warrant  of  attorney  that 
part  of  the  defeasance  is  written  on  a  separate  sheet 
of  paper  annexed.  Bmrdewin  v.  Potter,  1  DowL  P.C. 
(N.8.)  134. 

{h)  Mteetatien, 

A  party  executed  a  warrant  of  attorney  to  cooftsi 
judgment  for  1,000^  in  the  presence  of  an  attorney, 
who  subscribed  his  name  as  a  witness  to  the  execu- 
tion as  attorney  for  him,  pursuant  to  1  &  2  Tict 
c  1 10.  s.  9.  The  warrant  of  attorney  was  afterwaids 
altered,  by  consent,  by  changing  the  sum  to  2,000/. 
The  attorney  was  present,  and  passed  a  dry  pen 
over  the  attestation  and  over  his  own  signatnre: — 
Held,  that  the  warrant  waa  not  duly  subscribed. 
Bailey  v.  Bellamy,  10  Law  J.  Rep.  (n.8.)  Q.B.  41 ; 

0  DowL  P.C.  509. 

An  attestation  to  a  warrant  of  attorney,  contain- 
ing the  words  "  in  the  presence  of  me,  J  N,  the 
attorney  of  the  said  W  H,"  sufficiently  declares 
that  J  N  is  the  attorney  for  W  H  to  Udiy  the  stat 

1  &2Viete.  lias.  9.  ITii^A/ ▼.  JSasi^,  12  Lav 
J.  Rep.  (na)  Q.B.293. 

Under  tiie  statute  1  &  2  Vict  c  lia  s.  9,  the  at- 
testation to  a  warrant  of  attorney  or  cognovit  mi«t 
contain  words  which  shew  with  certainty,  that  the 
subscribing  attorney  is  the  attorney  of  the  person 
executing  it,  and  that   he  attests  or  subseribes 
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the  execution  tb«ni(if  as  the  aUproey  *f  suoh  per- 
son. 

Attestation  as  follows,  to  a  cognovit  executed 
since  the  1  &  2  Vict  c  110:'— ''Witnessed  b^  roe* 
W  P,  as  the  attorney  of  the  said  W  B|  attending  iit 
the  execution  hereof,  at  his  xeqyest,  and  expiessly 
named  by  him"  : — Held,  in&ufficient  Uibbert  y. 
Barton,  12  Law  J.  Bep.  (n.s.)  Exch.  70;  10  M.  & 
W.  678 ;  2  Dowl.  P.C.  (n.s.)  48i, 

A  double  attestation  (the  first  being  insufficient 
under  the  1  &  2  Vict  c  110.  s*  9.)  does  not  invali- 
date a  cognovit  or  warrant  of  attorney. 

And  where  a  cognovit  was  signed  by  W  X,  and 

attested  thus,  "Witness*  J.  Bryant^  of  ,  at- 

torney-at-law." — "  Signed  in  the  presence  of  me« 
the  undersigned ;  and  I  hereby  certify  and  declare^ 
that  I  am  the  attorney  of  the  said  W  X,  and  that  I 
attended  at  his  request  to  inform  him  of  this  cogno- 
vlt,  and  that  I  hare  infoitmed  him  of  tha  nature  a«d 
effect  hereof:  and  I  hereby  subscribe  my  name  as 
his  attorney,  R.  Aowdy :" — it  was  held,  that  the 
word  ''signed"  must  be  construed  to  refer  to  the 
signature  of  the  party  executing  the  cognovit,  and 
not  to  that  of  the  witness  Bryant,  and  therefore  that 
the  second  attestation  was  sufficient  on  the  face  of 
it  Ledgard  v.  TfumMm,  12  Law  J.  Rep.  (n.s,)  £x^ 
229;  11  M.  a?  W.40;  2DowL  (n-s,)  P.C.  7^6. 

The  following  attestation  to  a  warrant  of  attorney, 
"  Signed,  sealed,  and  delivered  by  the  above*naroed 
C  P,  in  the  presence  of  me,  the  attorney  expressly 
named  by  him,  and  acting  at  his  request,  snd  by 
whom  the  above- written  warrsnt  of  attomev  was 
read  over,  and  the  nature  and  eifect  thereof  explained 
to  the  said  C  P  before  the  execution  thereof  by  him,'' 
and  subscribed  by  the  attorney,  is  not  suffilcient.to 
satisfy  the  statute  I  &  2Tict  c.  110.  s.  0.  Everard 
V.  Poppleion,  13  Law  J.  Rep.(K.s.)  CUB.  1 ;  5  Q.B. 
181;  ID.&M.  222. 

A  warrant  of  attorney  was  attested  by  an  attorney, 
who  stated  in  the  attestation,  "I  declare  myself  to 
be  the  attorney  for  the  said  Richard  Girdler  (the 
defendant),  expressly  named  by  him,  and  attending 
at  bis  request,  and  subscribe  myself  accordinglv :" 
— Held,  that  the  word  "accordingly"  was  equivalent 
to  the  words  *'  as  such  attorney"  contained  in  the 
sUtute  1  &  2  Vict  c.  110. 8.  5,  and  that  the  attestation 
was  sufficient.  Lindky  v.  Girdler t  IS  Law  J.  Rcqp. 
(n.s.)  aB.  63;  1  Dowl.  &  L.  P.C.  699. 

The  attorney  who  attested  the  execution  of  a 
warrant  of  attorney  was  the  brother  and  London 
agent  of  the  plaintlfPs  attorney,  and  in  his  capacity 
as  agent  immediately  afterwards  filed  the  warranty 
and  charged  his  brother  with  the  fees  for  doing  so, 
and  for  preparing  the  affidavit  of  its  execution  and 
getting  It  sworn,  as  well  as  filing  it  and  attending  at 
the  time  of  its  execution*  The  defendant  was  pre- 
Tiously  unacquainted  with  the  London  agents  and 
be  was  first  suggested  by  the  country  attorney,  who 
mentioned  his  name  and  address,  and  charged  the 
defendant  for  writing  to  him,  and  making  an  ap- 
pointment for  the  execution  of  the  warrant  of  attor- 
ney : — Held,  that  the  attestation  was  not  made  by  . 
an  attorney  acting  independently  of  the  plaioti^,  oo  : 
as  to  comply  with  the  statute  1  &  2  Vict  c  UQ. 
a.  9. 

Where  a  party  is  under  terms,  upon  the  enlarge- 
ment of  a  rule,  to  file  affidavits  by  a  certain  day,  and 
he  omits  by  excusable  accident  to  do  so,  the  Cowtt 
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wiU  only.  gwU  a  rtde  msi  for  Um  t»  us*  Auei  affi^ 
davits.    Prffor  v.  S»<^ti»,  U  Law  J.  Rbp.  (!n.a) 

aB.  n^ 

Whose  it  appeared  that  an  attorney  waaaeting 
both  foK  plaintifi*  and  del^ndast  iti  a  tjranaaotion,  in 
the  eottree  of  which  a  wiarrant  of  attorney  waaf*ivfln, 
and  that  iostrument  was  attested  by  a  clerk  oi  :the 
attorney,  he  being  also  %n  admitted  attorney,  it  was 
held  that  the  attestation  was  ioanfficient  within  the 
1  &  2  Vict  c.  110.  a.  9.  Dvnmmt  v.  Bhartmi  9 
Dowl.  P.C.  10L5. 

A  wanrajcit  of  attorney  was  attested  in  the  form 
following} — "  Signed*  ^««  by  J  A,  in  my  pdreaeiiee, 
and.  I  suhsoKibe  myself  a»attoi]i«y  for  th«  said  i  A,- 
as  attocaey  for  him  expressly  named  by  him  to  aitteat- 
as  attorney  £or  these  preaenfts." 

Held,  inauffiycient,  per  4id»ttmt  B,i  Park»t  B. 
dubUcmte,  Held,  per  Gart^iB,  assuming  such  attee* 
tatioa  to  be  had,  it  is  not  evidenoe  of.sttch  gross 
negligence  as  to  prealude  the  attorney  of  the  cBe»- 
ditos  from  recovering  his  charge^  in  veapeot  of 
sueh  warrant  of  attorney,  it  having  been  ssit  aside 
on  the  ground  that  the  attestation  wa«  defective^ 
EU(i?igtm  V.  Holiandy  i  DowL  P.C.  (n.6.)  ^49.       i 

An  attorney  acUi^  on  behalf  of  the  plaintifir 
cannot  validly  attest  the,  exenution  of  a  warrant  of' 
attorney,  under  the  I  fi(  2  Viet  c.  1 10.  a.  9,  ahhengh 
named  by  the  defendant  himaelf,  who  knows  him  to 
be  the  plaintiflf's  attorney. 

The  application  may  be  made  at  the  instance  of 
the  defendant's  assignees,  and"as  the  warrant  is  a 
nullity,  delay  is  immaterial  in  applying  to  set  aside 
a  judgment  and  execution  signed  and  issued 
thereon.     Ooelu  ▼.  Bdwtrd^  2  DowL  P.C.  (n.s.)  95, 

(B)   JVDGMENT.. 

A  warrant  of  attorney,  executed  in  vacation,  sfu- 
thorizing  a  plaintiff  to  sign  judgment  as  of  the 
preceding  term,  or  any  subsequent  term,  does  not 
authorise  the  plaiatMTto  sign  judgment  in  vacation, 
unless  as  of  the  term  preceding.  Cobbold  v.  Chilver, 
n  Law  J.  Rep.(N.8.)C.P.173j  1  DowL  P.C.  (n.s.) 
726. 

The  mere  fact  that  the  original  warrant  of  at- 
torney does  not  appear  to  have  been  delivered  to, 
and  filed  with,  the  clerk  of  the  dockets  at  the  time 
of  signing  judgment  upon  it,  (as  required  by  .the 
rule  of  court  of  Michaelmas  term,  43  Gea  3),  but 
a  copy  only,  will  not  be  sufficient  to  set  ushie  a 
j  udgment  signed  eight  years  before.  1 1  is  neoessary 
for  those  who  seek  to  set  it  aside  to  shew  further 
some  omission  or  default,  as  regards  the  filiqg^  in 
the  party  to  whom  it  was  given,  or  his  attorney. 

Semble — If  the  original  was  omitted  to  be  filed 
through  a  mistake  of  the  officer,  the  judgment 
would  not  be  avoided.  James  v.  Jffeipard,  12  Law 
J.Rep.(N.s.)aB.58;  3  0,3.948;  3G.&D.2f)4. 

A  warrant  of  attorney  was  given,  dated  the  31st 
of  March  1830,  and  authorized  judgment. to  be 
signed  "  as  of  Michaelmas  term  last,  Hilary  term 
next,  or  of  any  subsequent  term,"  with  a^  defeas- 
ance to  secure  l,000i»  -".oa  the.  16th  of  December 
next;"  and  judjgment  waa  signed^  on  the -.21st  #f 
April  1830.  .  On  motion  to  set  aside  the  judgment 
and  execution  thereon, — Held,  that  it  was  not  clear 
that  the  judgment  was  not  authorized  by  the  terms 
of  the  instrument ;  and  that,  at  all  events,  the  ap- 
plication could  not  be  granted,  where  it  was  sworn 
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that  it  was  agreed  by  all  parties  tbat  the  judgment 
should  be  entered  up  immediately,  and  the  defen- 
dant did  not  take  the  objection  till  eleven  years 
after  the  judgment  bad  been  signed.  Fernell  v, 
Adam,  12  Law  J.  Rep.  (n.s.)  Q.B.  81 ;  1  Dowl. 
P.C.  (N.B.)  869.  . 

The  Court  refused  to  allow  judgment  to  be 
entered  up  on  the  17th  of  January  on  an  old  warrant 
of  attorney,  where  the  affidavit  stated  that  the  party 
had  been  seen  alive  on  the  28th  of  October,  an()^ 
that  the  deponent  had  been  told  and  believed  that 
the  defendant  was  alive  within*  a  few  weeks*  Levi 
V.  Cohmh  12  Law  J.  Rep.  (n.s.)  Q.B.  137. 

To  obtain  leave  to  sign  judgment  upon  an  old 
wajrant  of  attorney,  the  affidavit  must  state  that  the 
defendant  has  been  seen  "  alive."  Watson  v.  Mai- 
ihewi,  12  Law  J.  Rep.  (m.8.)  CI.B.  139;  2  DowL 
P.C.  (H.8.)  670. 

A  judgment  was  entered  up  in  vacation,  under  a 
warrant  of  attorney,  given  *'  to  appear  as  of  Trinity 
term  now  last,  Miohaelroas  term  now  next,  or  of 
some  other  subsequent  term,  at  the  office  of  pleas, 
and  then  and  there  to  receive  a  dedaratiou  at  the 
suit  of  the  plaintiff,  and  thereupon  to  confess  judg- 
ment by  nt^  didt^  &c.,  to  be  thereupon  forthwith 
entered  of  record": — Held,  that  the  word  ''there- 
upon" did  not  necessarily  refer  to  time  at  all,  and, 
as  it  must  be  taken  in  the  strongest  sense  against 
the  warrantor,  that  it  was  not  necessary  that  the  act 
of  signing  judgment  should  be  concurrent  with  that 
of  receiving  the  declaration;  but  held,  that  the 
warrant  did  not  authorize  a  signing  of  judgment  in 
vacation.  Raifment  v.  Smith,  12  Law  J.  Rep.  (n.b.) 
aB.  279 ;  1  Dowl.  &  L.  P.C.  166. 

A  cognovit  having  been  given  in  an  action  brought 
by  the  public  officer  of  a  banking  company,  under 
7  Oeo.  4.  c.  46,  by  which  it  was  provided,  that  upon 
default  in  pavment  of  a  sum  of  money,  the  plaintiff 
should  be  at  liberty  to  enter  up  judgment,  and  issue 
execution,  held  to  be  sufficient  to  authorize  signing 
judgment  in  the  name  of  another  public  officer, 
upon  a  suggestion  of  the  removal  of  the  original 

JfsintifT  being  entered.  Webb  v.  Taylor,  13  Law 
.  Rep.  (h.s.)  aB.  24;  1  Dowl.  &  L.  P.C.  676. 
The  Court  will  not  grant  a  rule  absolute  in  the 
first  instance,  for  judgment  on  a  warrant  of  attorney 
more  than  ten  years  old,  though  it  be  to  confess 
Judgment  on  a  bond,  and  the  defendant  is  resident 
abroad.  Fletcher  v.  Everard,  13  Law  J.  Rep.  (n.s.) 
aB.  44. 

The  plaintiff,  on  the  80th  of  November,  (in  vaca* 
tion)  entered  up  judgment,  not  **  as  of  Michaelmas 
term,"  upon  a  warcant  of  attorney,  given  in  1838, 
and  authorizing  him  to  sign  judgment  as  of  last 
Trinity  term,  next  Michaelmas  term,  or  any  subse- 

2uent  term.  The  writ  otfi.fa.  thereon  was  executed 
December  6th.  The  defendant  became  bankrupt 
December  18th,  and  assignees  were  appointed  on 
the  3rd  of  January.  On  the  i5th  of  April,  an 
application  was  made  by  the  assignees  to  set  aside 
the  judgment  andexeoution : — Held,  that  the  irregu- 
larity in  the  judgment  had  been  waived  by  the  time 
which  had  elapsed. 

Semble,  per  Tindal,  C,J. — a  warrant  of  attorney, 

Siven  to  appear  and  sign  judgment  as  of  a  term, 
o«!i  not  autnorize  signing  of  judgment  in  vacation. 
Jtate  V.  Lawrettce,  13  Law  Rep.  (n.8.)  C.P.  147;  8 
hii.  (N.N.)  122. 


A  stipulation  in  the  defeaaanee  of  a  wanast  of 
attorney,  that  it  shall  not  be  necessary  to  apply  to 
the  Court  for  leave  to  sign  judgment  on  it  after  ibe 
lapse  of  a  year  and  a  day,  is  valid,  and  dispenies 
with  the  necessity  of  any  such  applicatioo.  SShema 
V.  Marshall,  13  Law  J.  Rep.  (w.a.)  aB.  66 ;  1  DovL 
&  L.  P.C.  689. 

A  judgment  entered  up  on  the  4th  day  of  Januaiy 
1844,  as  of  Michaelmas  terra,  7th  Victoria,  on  a 
warrant  of  attorney,  given  by  a  party  in  1835,  to 
appear  as  of  last  Hilary  term,  next  £Uster  term,  or 
any  subsequent  term,  and  then  and  there  to  receive 
a  declaration,  and  thereupon  to  confess  the  sams 
action,  or  else  to  suffer  a  judgment,  by  nil  dieit  or 
otherwise,  to  pass  against  him  in  the  same  actioD, 
and  to  be  thereupon  forthwith  entered  up  on  reoerd: 
—Held,  bad. 

Held,  also,  that,  in  the  absence  of  proof,  the  Court 
would  not  presume  tiiat  the  appearance  and  receipt 
of  the  declaration  had  been  in  term.  Bird  v.  MeM- 
ning,  13  Law  J.  Rep.  (n.s.)  aB.  12S. 

In  order  to  obtain  leave  to  enter  up  judgment  on 
a  warrant  of  attorney  more  than  one  year  dd,  lite 
affidavit  of  the  plaintiff's  attorney,  who  n^otisted 
the  loan  for  which  it  was  given,  and  still  cootinoed 
to  act  for  him,  that  the  debt  remained  due, — Held, 
sufficient  Hill  v.  Enoe,  13  Law  J.  Rep.(K.s.)  aB. 
65. 

An  affidavit  stating  that  the  party  who  has  given 
a  warrant  of  attorney  more  than  ten  years  old,  vas 
seen  alive  twenty-two  days  before  the  application, 
is  sufficient  to  obtain  leave  to  enter  up  judgment 
upon  iL 

An  affidavit  of  the  execution  of  the  warrant  ef 
attorney,  sworn  more  than  a  year  before  such  sn 
application,  is  available  to  support  it.  O^Neitt  v. 
Cochlan,  IS  Law  J.  Rep.  (n.&)  aB.  204;  2  Dovl 
&  L.  P.C.  5. 

A  warrant  of  attorney  authorized  an  appesrance 
for  the  defendant  in  an  action  of  debt,  for  2001. 
money  borrowed,  and  to  confess  the  same  action 
and  suffer  judgment  to  be  entered  by  de&nlL 
Judgment  under  this  was  signed  for  200iL,  and 
3^  10<.  costs  of  suit,  and  subsequently  a  scL  Jo,  to 
obtain  execution  was  issued,  to  which  the  defendant 
did  not  appear,  and  judgment  was  obtained  upon  it 
The  defendant  being  afterwards  in  custody  wa* 
charged  in  execution  upon  this  judgment  and 
moved  to  set  it  aside : — Held,  that  the  judgneot 
for  costs  was  not  authorized  by  the  warrant  of 
attorney,  and  was  therefore  a  nullity ;  that  the  jndg • 
ment  must  be  set  aside  in  toto ;  and  that  the  Ccnit 
could  not,  without  a  cross  rule,  amend  it,  by  stdkiag 
out  the  part  which  related  to  costs.  Page  v.  Sonth, 
13  Law  J.  Rep.  (n.8.)  aB.  291 ;  2  DowL  &  L.P.C. 
108. 

Where  a  judgment  has  been  irregularly  signed 
on  a  warrant  of  attorney,  the  Court  will  not  gmt 
a  rule  absolute  in  the  first  instance,  to  set  it  aside 
and  sign  a  new  judgment  Bennett  v.  Smmnds, 
13LawJ.Rep.(N.8.)aB.308;2Dowl.&L.P.C.98L 

A  warrant  of  attorney,  dated  in  July,  authorised 
certain  attomies  to  appear,  3cc  *'  as  of  Txini^  term 
last,  Michaelmas  term  next,  or  any  snb^ont 
term,"  8rc. : — Held,  that  a  judgment  entered  op  in 
August,  as  of  the  preoeding  Trinity  term,  vas 
regular,  notwithstanding  the  3rd  rule  of  Hilair 
term,  4  AVilL  4.  which  provides^  that  judgment 
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sliall  be  entered  of  the  month  and  year,  whether  in 
term  or  vacation,  when  signed,  and  shall  not  have 
relation  to  any  other  day.  Jarvis  r.  South,  18  Law 
J.  Rep.  (m.s.)  Exch.  319;  13  M.  &  W.  152. 

Since  the  rule  1  Reg.  Gen.  Hil.  term,  2  Will.  4. 
8.  73.  a  rule  absolute  in  the  first  instance  for  judg- 
ment on  a  warrant  of  attorney,  more  than  ten  years 
old,  cannot  be  granted,  although  the  defendant, 
shortly  before  tlie  application,  has  acknowledged  the 
debt  to  be  due.  Nicolasr,  Merit,  9  Dowl.  P.O.  101. 

On  moving  to  sign  judgment  on  a  warrant  of 
attorney,  it  is  not  a  sufficient  excuse  for  not  pro- 
ducing an  affidavit  of  the  attesting  witness,  that  an 
application  to  a  person  acquainted  with  the  wit- 
ness's address  has  been  unsuccessftil  in  obtaining 
it,  although  the  handwriting  of  the  defendant  and 
the  witness  to  the  warrant  of  attorney  is  verified. 
Cope  V.  Lea,  9  Dowl.  P.C.  102. 

What  is  sufficient  proof  that  a  defendant  is  alive, 
so  as  to  authorize  the  signing  of  a  judgement  on  an 
old  warrant  of  attorney.  Goodmttn  v.  Trevanion,  9 
Dowl.  P.C.  328. 

The  Court  will  under  special  circumstances 
allow  a  rule  to  be  made  absolute  on  an  old  wsrrant 
of  attorney  where  the  service  has  been  effected  on 
the  landlady  of  the  house  in  which  the  defendant 
lodges.     Wortham  v.  Twk,  9  Dowl.  P.C.  33/». 

Where  an  instalment  on  a  cognovit  became  due 
after  the  death  of  a  defendant,  the  Court  refused  to 
aHow  judgment  to  be  entered  up  on  the  cognovit 
nunc  pro  tunc.  Blackburn  v.  Godfirick,  9  Dowl.  P.C. 
337. 

A  warrant  of  attorney  to  secure  advances  of 
money  made  by  a  banking  company  to  a  particular 
firm,  was  executed  to  the  manager  of  the  company 
appointed  under  the  7  Geo.  4.  c.  46^.  s.  9.  authorized 
him,  "  his  executors  or  administrators"  to  enter  up 
j  udgment.  His  administratrix,  who  was  his  widow, 
took  out  a  prerogative  administrstion  in  the  province 
of  Canterbury,  the  parties  who  had  given  the  war- 
rant of  attorney  residing  within  the  province  of 
York  at  the  time  of  her  husband's  death: — Held, 
that  as  the  judgment  was  to  be  entered  up  in  the 
province  of  Canterbury,  the  prerogative  adminis- 
tration in  that  province  was  sufficient  to  authorize 
her  to  enter  it  up. 

The  warrant  of  attorney  was  less  than  ten  years 
old,  and  therefore  a  rule  of  judgment  would  pur- 
suant to  1  Reg.  Gen.  H.  T.  2  Will.  4.  s.  73.  be 
absolute  in  the  first  instance,  but  the  Court  would 
only  allow  a  rule  ni»i  under  the  particular  circum- 
stances of  the  case.  Edwardt  v.  HoUday,  9  Dowl. 
P.C.  1028. 

Upon  a  motion  to  enter  up  judgment  upon  an 
old  warrant  of  attorney,  the  absence  of  the  affidavit 
of  the  attesting  witness  is  sufficiently  supplied  by 
an  affidavit  stating  various  unsuccessful  endeavours 
to  find  him,  and  also  stating  an  admission  by  the 
defendant  of  his  own  liability,  and  an  acknowledg- 
ment by  him  of  the  handwriting  of  the  attesting 
witness.     Reidv.  Ford,  1  Dowl.  P.C.  (n.s.)  187. 

In  order  to  obtdn  judgment  on  an  old  warrant  of 
attorney,  which  has  been  filed  pursuant  to  8  Geo.  4. 
c.  39.  ss,  1,  2,  it  is  sufficient  to  prove  the  execution 
by  an  office  copy  of  the  affidavit  of  execution. 
Bland  V.  mUon,  1  Dowl.  P.C.  (n.s.)  260. 

Where  a  defendant  had  been  seen  alive  in  Eng- 
land, on  the  26th  of  August,  the  Court  granted  a 
rule  nisi  for  judgment  on  a  warrant  of  attorney 


more  than  ten  years  old,  when  the  applieatioli  was 
made  on  the  lOth  of  November;  but  iomble,  that  it 
would  not  have  granted  the  rule  absolute  in  the  first 
instance,  had  the  warrant  been  less  than  ten  years 
old.     Hawke  v.  Harris,  1  Dowl.  P.C.  (n.s.)  261. 

Where  a  warrant  of  attorney  is  joint,  and  not 
joint  and  several,  and  it  is  sought  to  enter  up  judg- 
ment against  one  of  the  parties  giving  the  warrant, 
the  affidavit  must  shew  that  both  defisndants  are 
alive,  and  not  merely  the  one  agunst  whom  it  is 
sought  to  enter  up  judgment  Lot  v.  Anderson^  1 
DowL  P.C.*(n.8.)  305. 

It  is  sufficient  proof  that  the  money  is  still  duo 
on  the  warrant  of  attorney,  to  produce  an  affidavit 
by  the  plaintiiTe  attorney's  clerk  that  it  is  so  dne, 
he  having  received  different  payments  on  account 
of  the  warrant  of  attorney,  and  having  lately  seen 
the  defendant,  when  he  promised  to  pay  a  further 
instalment  upon  it.  Middleton  v.  StockdalSy  1 
Dowl.  P.C.  (n.s.)  776. 

Where  a  warrant  of  attom^  authorizes  tiie  lessor 
of  the  plaintiff  to  enter  up  judgment  in  an  action  of 
ejectment,  it  must  be  entei«d  up  in  the  name  of  the 
nominal  plaintiff.  Doe  d.  Rsuiledge  v.  Stewart,  1 
Dowl.  P.C.  (n.8.)813. 

In  applying  for  leave  to  sign  judgment  on  an  old 
warrant  of  attorney,  it  is  not  sufficient  to  shew  by 
the  hearsay  statement  of  a  deponent,  that  the  defen- 
dant is  alive  within  a  reasonable  time  previous  to 
the  application.  Key  v.  Montague^  1  Dowl.  P.C. 
(n.8.)  853. 

Where  a  tenant  IVom  year  to  year  had  given  a 
warrant  of  attorney,  authorizing  his  landlord  .to 
determine  the  tenancy  by  a  certain  notice  to  quit, 
and  upon  neglect  of  such  notice  to  sign  judgment 
in  ejectment,  and  issue  execution  thereon,  the  Court, 
upon  affidavit  of  service  of  such  notice,  and  conse- 
quent determination  of  the  tenancy,  and  of  the  fiict 
that  the  tenant  had  refused  to  quit  the  premises, 
granted  a  rule  for  judgment  upon  the  warrant  of 
attorney. 

Where  upon  application  for  judgment  upon  an 
old  warrant  of  attorney,  it  appeared  that  in  mistake 
a  copy  instead  of  the  original  instrument  had  been 
filed,  and  the  original  could  not  be  found,  the  Court, 
upon  the  affidavit  by  the  attesting  witness,  who  was 
since  dead,  of  the  due  execution  of  the  instrument, 
granted  a  rule.  Doe  d.  Beaumont  v.  Beaumont,  2 
DowL  P.C.  (n.s.)  972. 

The  Court  will  not  allow  judgment  to  be  signed 
on  a  warrant  of  attorney  against  a  defendant  who  is 
abroad,  and  has  not  been  seen  for  three  weeks, 
unless  it  is  sworn  that  it  is  believed  he  is  still 
alive.  Richardson  v.  Schokfieldt  2  DowL  P.C.  (n.s.) 
36. 

A  warrant  of  attorney  authorized  a  plaintiff  to 
sign  judgment  "as  of"  a  term;  he  signed  judg- 
ment under  the  Reg.  Gen.  HiL  term,  4  Will.  4. 
s.  3,  in  vacation,  and  in  the  manner  directed  by  that 
rule ;  the  plaintiff  having  discovered  that  his  judg- 
ment was  irregular,  and  having  taken  no  proceeding 
upon  it,  except  that  of  suing  out  a  writ  of  fi.  fa,, 
which,  however,  had  not  been  executed,  the  Court, 
upon  his  application,  granted  him  a  rule  absolute 
in  the  first  instance,  for  setting  aside  his  judgment. 
Coulson  V.  Clutterbuck,  2  DowL  P.C.  (n.s.)  391. 

W^here   the   attesting  witness  to   a  warrant  of  • 
attorney  had  been  transported  seven  years,  applica- 
tion to  sign  judgment,  and  no  information  respect- 
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ing  him  could  be  obtained,  the  Court  allowed  judg- 
ment to  be  signed,  on  producing  an  affidavit  of  his 
handwriting  as  well  as  that  of  the  defendant  Ed' 
taardt  v.  PmUtey^  2  Dowl.  P.C.  (n,8.)  466. 

(C)  Execution  vnobb. 

The  plaintiff  having,  as  surety  for  the  defendant, 
become  party  to  various  bills  of  exchange,  at  dif- 
ferent distant  dates,  a  warrant  of  attorney  was  given 
by  the  latter  to  the  former,  with  a  defeasance,  which, 
after  stating  that  it  was  given  '*  to  secure  the  plain- 
tiff from  all  responsibility,  and  to  give  him  the 
means  of  providing  for  the  payment  of  them  in 
manner  thereinafter  mentioned,"  empowered  him 
"at  any  time,  or  from  time  to  time,  to  take  out 
execution  for  the  whole,  or  any  part  of  the  amount 
of  the  bills:"— Held,  that  the  plaintiff  might  at 
any  time  take  out  execution  for  the  whol€r  amount 
of  the  bills,  and  that  he  was  not  confined  to  the  sum 
which  had  become  due  in  respect  of  them. 

In  decidins  such  a  case,  the  Court  will  altogether 
look  at  the  mtention  of  the  parties,  as  if  is  to  be 
eoUected  from  the  terms  of  the  defeasance  itself. 
Dnke  V.  Watchom^  11  Law  J.  Rep.  (m.b.)  Q.B.59; 
1  Dowl.  P.C.  (N.8.)  266. 

(D)   FiLIHO. 

Under  the  statute  3  Oeo.  4.  e.  69.  s.  1,  which 
directs  warrants  of  attorney  to  be  filed  within 
twenty-one  days  after  their  execution,  a  warrant 
executed  on  the  9th  day  of  the  month  is  filed  in 
sufficient  time  if  filed  on  the  80th.  Williams  v. 
Burgeitf  10  Law  J.  Rep.  (n.8.)  Q.B.  10;  12 
Ad.  &  £.  6S5 1  4  P.  &  D.  44S. 

Where  a  party  taking  a  cognovit  neglects  to  file 
it  within  the  twenty-one  days,  it  cannot  in  any  case 
be  made  available  in  the  event  of  the  subsequent 
bankruptcy  or  insolvency  of  the  party  giving  it; 
not  even  when  the  judgment  has  been  entered  up, 
execution  issued,  and  seizure  and  sale  effected  long 
before  the  act  of  bankruptcy  or  imprisonment  of 
such  party,  and  no  fraud  is  suggested. 

Where  the  proceeds  of  the  sale  have  heen  paid 
over  to  the  execution  creditor  before  the  bankruptcy 
or  insolvency  of  the  party  giving  a  cognovit,  the 
assignees  subsequently  appointed  may  recover  such 
proceeds  in  action  for  money  had  and  received. 
Biffin  V.  Yorke,  12  Law  J.  Rep.  (n.b.)  C.P.  162; 
6  Sc.  (n.s.)  222. 

(£)  Setting  abidb. 

An  objection  to  the  attestation  of  a  warrant  of 
attorney  can  be  made  only  by  the  party  claiming 
under  him. 

And  where  an  attorney  applied  to  set  aside  a 
warrant  of  attorney,  executed  by  a  party  who  was 
abroad,  on  the  ground  of  an  insufficient  attestation, 
and  his  affidavit  shewed  that  he  had  only  a  general 
authority  to  manage  the  affairs  of  such  party  during 
his  absence,  the  Court  would  not  infer  an  authority 
in  the  particular  transaction,  and  discharged  the 
rule,  with  costs.  Lewis  v.  the  Earl  of  Tankerville, 
12  Law  J.  Rep.  (n.s.)  Exch.  234 ;  1 1  M.  &  W.  109. 

An  application  to  set  aside  a  warrant  of  attorney, 
as  given  upon  an  agreement  to  compound  a  felony, 
must  shew  such  agreement  distinctly.  It  is  not 
sufficient  (it  being  admitted  that  the  sum  for  which 
it  is  given  is  justly  due  by  a  clerk  to  his  master) 
that  a  threat  of  prosecution  for  embezzlement  has 


been  held  out  by  the  masteri  which  may  hire  in- 
duced the  clerk  to  execute  it 

Qutere — ^Whether  an  application  to  set  aside  sudi 
a  warrant  of  attorney  can  be  made  by  one  of  ssfcral 
assignees  of  the  party  executing  iL  f¥ard  v.  Lltfi, 
18  Law  J.  Rep.  (n.b.)  C.P.  6;  7Sc.  (ha) 499;  1 
Dowl.  ft  L.  P.C.  763. 

A  warrant  of  attoniey  was  executed  by  a  debtor, 
and  by  A  and  B,  as  his  suretiea.  JadgmeBt  wis 
entered  up  and  execution  issued  against  A,  who 
paid  the  debt,  and  afterwards  recovered  in  an  actioD 
against  B  one-half  of  the  money  so  paid. 

B  subsequently  applied  to  set  aside  the  wamat 
of  attorney,  on  the  ground  that  his  exeentioD  of  it 
was  not  attested  by  an  attorney.  The  Court  rehsed 
the  application.  Price  v.  Carter,  14  Law  J.  Rc^. 
(N.s.)  Q.B.  148. 

Wliere  it  was  sought  to  set  aside  a  wairaat  of 
attorney,  on  the  ground  of  its  being  given  by  way 
of  fraudulent  preference,  the  facts  constitntiiig  the 
fraud  being  disputed  the  Court  refused  to  set  it 
aside. 

The  objection  to  a  warrant  of  attaraey  waa,  dttt 
St  had  not  been  stamped;  bot  on  shewing canae 
against  the  rule  for  setting  it  aside  on  that  groimd, 
it  was  produced  sufficiently  stamped;  the  Couit 
discharged  the  rule,  without  impoeing  the  terms  «f 
paying  costa.  Brembridgef,  Wideman,  1  DowLPX. 
(N.8.)774. 

(F)  Appeabakcb. 

A  warrant  of  attorney  authorised  any  attorney 
of  the  Court  of  Queen's  Bench  to  appear  for  the 
defendant,  and  there  to  receive  a  declaration  and  to 
suffer  judgment  to  be  entered  up  of  record  of  the 
said  court.  The  defeasance  dispensed  with  a  aerrv 
facias,  any  rule,  practice,  or  usage  of  the  said  Court 
of  Queen's  Bench  to  the  contrary  notwithstaadiog: 
— Held,  that  no  other  court  bong  mentioned,  aa 
appearance  in  the  Court  of  Queen's  Bench  was 
authorized  by  the  warrant  of  attorney.  Harris  r. 
Peck,  IS  Law  J.  Rep.  (n.s.)  aS.  295 ;  2  DowL  ft  L. 
P.C.  106. 

(6)  Statute  of  Limitations. 

In  assumpsit  against  an  administrator,  the  decla- 
ration stated,  that  the  intestate  was  indebted  to  the 
plaintiff  in  330/.,  and  to  secure  payment  executed 
a  warrant  of  attorney,  with  a  defeasance,  alleging 
that  the  warrant  was  given  to  secure  the  payment 
of  the  debt  by  instalments  on  certain  fixed  days,  aad 
that  in  case  default  should  be  made  in  payment  of 
any  of  the  instalments,  the  plaintiff  should  be  at 
liberty  to  enter  up  judgment,  and  iKsne  executioo 
for  so  much  of  the  debt  of  330/.  as  should  remaia 
unpaid,  as  if  all  the  periodsof  payment  had  expired. 
The  declaration  then  stated,  that  in  considezatioB 
that  the  plaintiff  would  fbrbear,  until  the  time 
specified  in  the  defeasance,  the  intestate  ptoniised 
to  pay  at  those  times,  aud  then  averred  non-pajmcot 
of  several  instalments,  three  of  which  bettme  doe 
within  six  years  of  action  brought  The  first 
default  in  payment  of  an  instalment  was  more  than 
six  years  before  action  brought: — Held,  upon  a 
plea  of  actio  non  accrevit  infra  sex  oiniM,  that  the 
verdict  must  be  entered  for  the  defendant,  as  a  caase 
of  action  accrued  upon  the  first  default,  in  respect 
of  the  remaining  instalments.  Hemp  ▼.  Gmkmi, 
12  Law  J.  Rep.  (M.8.)  aB.  134;  3  G.  &  D.  406u 
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(H)  Affidattt  ov  Tins  or  Execution. 

A  warrant  of  attorney  was  given  by  the  defen- 
dant to  the  plaintiff,  with  a  defeasance,  which  stated 
that  it  waa  for  securing  1,300^  with  interest,  on  the 
]  5  th  of  April,  and  authorized  the  plaintiff  in  default 
of  payment  to  issue  execution  for  the  whole  of  the 
principal  and  interest  then  due,  with  costs,  &c.  At 
that  time  the  plaintiff  was  a  creditor  of  the  defen- 
dant Ibr  SI'M.  paid,  and  also  liable  as  surety  for  the 
defendant  to  the  amount  of  2S7L  When  execution 
issued,  the  amount  of  the  debt  and  liabilities  was 
1«11(M.  14f.,  consisting  partly  of  bills  accepted  by 
the  plaintiff  for  the  accommodation  of  the  deifendant 
■ubsequently  to  the  date  of  the  warrant  of  attorney. 
The  actual  levy  was  1,08$/. :— Held,  that  affidavits 
were  admissible  to  shew  that  the  intention  of  the 
parties  was  that  the  warrant  of  attorney  should  be 
a  security,  not  only  for  the  existing  debts,  but  also 
for  all  future  advances  by,  or  payments  to  which 
the  plaintiff  should  become  liable  on  account  of 
the  defendant,  not  exceedine  1,300/.,  and  that  the 
aeeeptanoes  hiid  been  given  by  the  plaintiff  in  pur- 
suance of  an  agreement  made  at  the  time  of  giving 
the  warrant  of  attorney. 

The  warrant  of  attorney  was  filed  pursuant  to 
3  Geo.  4.  c.  89.  s.  1,  within  twenty-one  days  after 
executioOi  with  an  affidavit  stating  that  deponent 
"  was  present  on  the  4th  of  April  1844,  and  saw  the 
within-named  W.  H.  R.  sign,  seal,  and  as  his  act 
deliver  the  warrant  of  attorney:"— Held,  that  the 
affidavit  sufficiently  shewed  that  the  deponent  saw 
the  defendant  execute  the  warrant  of  attorney  on 
the  4th  of  April  1844. 

QuiBre — Whether  a  document  exhibited  to  a 
deponent,  and  referred  in  an  affidavit  made  in  a 
cause,  ought  to  be  entitled  in  that  cause.  Robinson 
▼.  RoHmton,  14  Law  J.  Rep.  (ii.8.)  Q.B.  303. 


WARRANTY. 

A  malformation  in  a  horse,  which  has  not  occa- 
sioned lameness  at  the  time  of  sale,  although  render- 
ing him  liable  to  become  lame  at  some  future  time, 
and  actually  followed  by  lameness  shortly  after  the 
sale,  is  not  a  breach  of  a  warranty  of  soundness. 
Broum  v.  ElkingUm,  10  Law  J.  Rep.  (n.s.)  Kxch. 
336;  8M.  &W.  132. 

A  disease,  or  the  seeds  of  a  disease,  existing  in  an 
animal  at  the  time  of  sale,  and  rendering  him  less 
fit  for  the  ordinary  purposes  for  which  he  is  to  be 
used,  is  a  breach  of  a  warranty  of  soundness.  Kiddell 
V.  Bumard,  1 1  Law  J.  Rep.  (n.s.)  £xch.  268  ;  9  M. 
&  W.  668;  Car.  &M.  291. 


WASTE. 


Debt  on  bond  against  P,  O,  and  H.  O  and  H 
craved  oyer,  which  shewed  them  to  be  obligees  of  an 
administration  bond,  conditioned  for  the  due  admi- 
nistration by  P  of  the  goods,  &c.  of  N,  deceased. 
Plea,  that  P  had  kept  all  the  conditions  in  the  said 
bond.  Replication,  that  P  had  wrongfully  paid 
over  2,000/.,  part  of  the  goods,  &c.  of  N,  to  A  O, 
falsely  calling  herself  A  N,  the  widow  of  N,  P  well 
knowing  she  was  not  the  widow,  by  means  whereof 
P  wasted  the  goods,  &c.  of  N.  Rejoinder  by  H 
only,  that  P  did  not  waste  the  goods,  &c.  of  N,  modo 
et  /ormd.    On  special  demurrer  to  the  rejoinder, — 


Held,  good  ;  the  allegation  of  waste,  in  the  replica- 
tion, being  rather  an  allegation  condensing  all  the 
facts  previously  stated,  than  an  inference  of  law 
from  them.  The  Archbishop  of  Canterbury  v.  Haw^ 
kins,  10  Law  J.  Rep.  (n.8.)  C.P.  293. 

To  an  action  by  a  reversioner  against  the  defen- 
dant for  pulling  down  a  wall,  and  building  and  en- 
cumbering a  close  in  the  occupation  of  the  plain- 
tiff*s  tenant,  and  putting  other  buildings  thereon,  a 
plea  that  the  defendant  was  the  occupier  of  a  dwell- 
mg-house  adjoining  the  plaintiff's  close  and  wall, 
&c.,  and,  in  repairing  bis  dwelling-house,  acci- 
dentally threw  down  the  plaintiff's  wall,  and  after- 
wards, and  in  a  reasonable  time,  and  before  acti<m 
brought  by  the  defendant,  rebuilt  the  wall,  and 
committed  the  grievance  in  such  rebuilding,  &c., — 
Held,  iU.  Taylor  v.  Stendall,  14  Law  J.  Rep.  (n.s.) 
as.  SOL 


WAY. 


A  statement  of  a  right  of  way  to  "go  and  return 
on  foot,  and  also  to  iMd  and  carry  away  manure," 
is  not  supported  by  the  evidence  of  a  reservation  of 
a  "  right  of  way  on  foot,  and  for  horses,  oxen,  cattle, 
and  sheep."  Brunton  v.  Hall,  10  Law  J.  Rep.  (m.8.) 
Q.B.  258 ;  I  Q.B.  792 ;  1  O.  &  D.  207* 

To  an  action  on  the  caae  by  the  plaintiff  below, 
as  reversioner  of  certain  land  over  which  the  defen- 
dants, a  railway  company,  had  laid  a  railway,  the 
defendants  pleaded,  that  before  the  reversion  be- 
longed to  the  plaintiff,  the  dean  and  chapter  of 
Durham  were  seised  of  the  land  in  fee,  and  demised 
the  same  to  the  plaintiff,  **  excepting  and  reserving 
the  mines,  quarries,  seams  of  coal,  &c.  under  the 
same,  with  full  authority  to  dig,  work,  and  carry 
away  the  said  mines,  &c.,  with  free  ingress,  egress, 
or  regress,  way-leave  and  passage  to  and  from  the 
same,  or  to  or  from  any  other  mines,  &&,  lands, 
and  grounds,  on  foot  and  on  horseback,  and  with 
carts  and  all  manner  of  carriages,  and  also  all  ne- 
cessary and  convenient  passages,  conveniences,  pri- 
vileges and  powers  whatsoever,  for  the  purposes 
aforesaid*  and  particularly  of  laying,  making,  and 
granting  waggon-way  in  and  over  the  said  last- 
mentioned  premises,  or  any  part  thereof."  They 
then  justified  an  entry  by  them  during  the  plaintiff's 
term  upon  the  said  land,  as  the  servants  of  the  dean 
and  chapter,  and  by  their  command,  for  the  purpose 
of  making  a  road.  It  was  proved  that  the  defen- 
dants had  carried  a  double  line  of  railway  through 
the  land  in  question,  under  the  authority  of  a  deed 
granted  by  the  dean  and  chapter,  who  thereby 
authorized  them  to  construct  the  same,  for  the  con- 
veyance of  goods,  coals,  wares  and  merchandise. 
The  railway  was  constructed  for  the  conveyance  of 
goods  and  passengers  as  well  as  coals,  but  was  not 
more  than  was  necessary  for  the  conveyance  of 
coals  that  were  likely  to  be  sent  along  it  from  the 
western  part  of  the  country  with  which  it  communi- 
cated. At  the  trial,  the  Judge  told  the  jury,  that  if 
the  railway  was  formed  for  other  purposes,  as  well 
as  for  the  carriage  of  coals,  the  plaintiff  was  entitled 
to  the  verdict : — Held,  that  the  right  reserved  by 
the  dean  and  chapter  in  the  demise  to  the  plaintiff, 
was  that  of  making  ways,  and  of  granting  the  right 
of  making  them  over  the  demised  land,  for  the  pur- 
pose of  getting  the  excepted  coals  and  minerals 
vfithin  it;   and  that  the  question  for  the  jury  was, 
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WILL— (Valibwt). 


Positive  affinnfttiv«  evidence  by  the  subscribed 
witnesses  of  the  fact  of  signing  or  acknowledging 
the  signature  of  a  testator  in  their  presence,  is  not 
abeolutely  essential  to  the  validity  of  a  will.  The 
Court  may  presume  due  execution  by  a  testator 
upon  the  circumstanoes.  Blake  v.  Knight^  3  Curt 
647. 

A  party  shewed  a  paper  to  two  persons  present  at 
the  same  time,  and  requested  them  to  sign  it ;  both 
persons  observed  the  signature  of  the  party  affixed 
to  the  paper,  and  both  subecribed  it  in  her  pre- 
sence. This  paper,  being  a  will,  held  to  have  been 
duly  executed.  Alterations  on  the  &ce  of  a  duly 
executed  will,  held,  upon  the  circumstances,  to 
have  been  made  before  execution.  Keigw^  v. 
Keigwhif  3  Curt  607. 

A  testamentary  paper  (dated  1826),  signed  by  a 
testator,  having  an  attestaton  clause,  but  not  mb- 
acribed  by  witnesses.  The  presumption  of  law 
against  the  final  character  of  the  paper  held  to  be 
rebutted,  and  probate  granted  upon  the  evidence 
and  circnmstaiHies.    Pott  v.  Hake,  3  Curt  612. 

Will  pronounced  against  Both  attesting  wit- 
nesses deposing  against  a  signature,  according  to 
the  requisites  of  the  9th  sect  of  1  Vict  o.  26,  and 
there  being  no  circumstances  on  which  the  Court 
could  found  a  presumption  that  the  recollection  of 
the  witnesses  was  infirm  on  the  subject.  Pemumt 
V.  Kmgeeotef  3  Curt  642. 

Ist  Vict  c.  26.  8.  9.  A  will  must  be  signed  by 
testator  before  it  is  subscribed  by  witnesses. 

Will  held,  upon  the  circumstances,  to  have  been 
signed  before  the  witnesses  subscribed,  although 
one  witness  deposed  that  the  testator  signed  after 
he  and  his  fellow  witness  had  subscribed,  and  the 
other  witness  deposed  that  the  part  of  the  will 
where  the  signaUire  of  the  testator  was  written  was 
blank  when  she  subscribed.  Cooper  v.  Beckett,  8 
Curt  648. 

A  will  prepared  for  a  party  who,  from  paralysis, 
had  lost  the  use  of  speech,  and  almost  of  limbs, 
signed  with  a  mark  and  duly  attested,  pnmouno- 
ed  for.  In  the  geeds  qf  Field,  deeeaeed,  3  Curt 
752. 

Will  prepared  and  executed  in  a  printed  form  ; 
motion  for  probate  r^ectedt  testator  misled  by 
printed  directions  In  the  geoide  of  MieriiM^  deeeaud, 
3  Curt  764. 

A  teatatrix  produced  a  codicil,  all  her  own  hand- 
writing,  and  with  her  aiguature  made  thereto,  to 
two  witneases  present  at  the  same  time,  who,  at  her 
request,  made  their  marks  thesetn :  the  testatrix 
wrote  the  names  of  the  witBcesas  opposite  their 
respective  msorks,  and  by  mistake  a  wrong  surname 
of  one  of  them.  Probate  granted.  In  the  goode  <if 
Ashmere,  deceated,  8  Curt  756. 

Dispositive  part  of  will,  written  on  the  first 
side  af  a  sheet  of  paper,  the  second  side  blank,  an 
attestation  clause,  signature  of  the  testator,  and  sub- 
scription of  witnesses  on  the  third  side.  Probate 
granted.  In  the  good*  i(f  Gore,  deeeaeed^  3  Curt  758. 

Will  tf  a  soldier  made  when  quartered  witli  his 
regiment  in  barracks  at  New  Brunswick,  and  who 
died  there,  not  admitted  to  probate,  not  being 
executed  according  to  the  9th  section  of  the 
1  Vict  c.  26,  and  not  being  within  the  exception 
eonUined  in  the  11th  section.  White  v.  EqaUm, 
3  Curt  818. 


Presumptions  i>f  law  as  to  eompHffiloe  «i4h  the 
requisites  of  the  9th  section  of  the  1  Viet  e.  28. 

If  upon  the  face  of  a  will,  to  whieh  there  is  no 
mensorandum  of  Httestation,  there  be  the  sigulnrs 
of  the  testator,  at  the  foot  or  end  thereof,  aad^ 
subseriptiohs  of  two  witnefttee,  ito  the  ateueeW 
death  of  the  witnesses,  the  primdfaeie  presunpdM 
is,  that  the  testator  signed  in  the  joint  presence  of 
the  two  witnesses,  and  that  they  anbeeribedltf  hit 
presence. 

If  (in  the  same  case)  the  subscribing  witMM 
do  not  remember  the  faets  attendant  upon  fSbb  et- 
ecntion  of  the  will,  the  presumption  is  the  flaia«u  ' 

If  the  subscribing  witneases  negative  eumpllaiM 
with  the  requisitetof  tiie  9fii  section,  thewiU  ^sftiet' 
be  pronounced  for,  unless  their  evidence  be  rehwMl^ 
shewing — ^first,  that  the  witnesses  oanniA  be-  cm- 
dited ;  or,  seeond,  that  upon  the  stadstnent  o#  ths 
facts,  their  memories  are  defective. 

Alterations  on  the  lace  of  a  will,  unaoeCKBlei 
for  by  CTidence,  are  primd  fame  preaiuiied  to  halte 
been  after  execution.  Bmrgofne  ▼.  Adfesier,  1 
Robert  5. 

Two  persons  subscribed  a  paper,  in  the  pieaeBCX 
of  S  L,  and  of  each  other,  8  L  havuigpievi(Mnlgr,ii 
their  joint  presence,  acknowledged  the  eaU  paper 
to  be  his  vrilL  The  witnesses  did  not  see  S  L  s^ 
his  name  to  the  paper,  nor  did  they,  at  the  time  sf 
subscribing  their  names  to  it,  see  his  signature^  the 
writing  upon  the  paper  being  purposely  iwnahd 
from  them.  Upon  the  death  itf*  S  L,  his  signlius 
was  found  at  the  end  of  the  paper; — ^Held,  that 
this  was  not  a  valid  will,  within  the  9th  aecticn  of 
1  Vict  c  26.    Hiidsm  v.  Por^sr,  1  Robert  14: 

If  a  testator  who  is  unable  from  iUnesa  to  sign 
his  will,  haft  his  hand  g^ded  in  making  his  marlc, 
it  is  a  aufficient  signature  witbiu  the  Statute  of 
Frauds.  Wilton  ▼.  Bedard,  10  Law  J.  Rep.  (ba) 
Ch.305;  12  Sim.  28. 

By  a  settlement  it  was  de<daied  that  c«tain  fonds 
should  be  paid  to  such  pevsooa,  in  such  prspsMioB^ 
and  in  suoh  manner  and  form  as  £  P  shonU,  hv 
deed,  ftc,  or  by  her  last  will  and  testawein,  ia 
writhig,  to  be  by  her  signed  and  pisbliBhed  in  the 
piesenoe  of  two  witnesses,  direet  or  appoiut  A 
will  was  made  by  £  P  disposiDg  of  these  faads. 
At  the  foot  of  the  will  was  signed  tlie  oane  E  ?. 
After  the  name  E  P  were  signed  three  naatss^  J  B» 
MA  and  A  £.  Aftarthsse  signatues  was  the  M* 
lowing  sentenoe:^— "Signed  and  sealed,  at  Hatt- 
brook  House,  this  23rd  day  of  July  X8M,  in  the 
presence  of  the  above  witnesses."  It  s^psassd  by 
the  evidsnce  of  the  vritaessea  that  £  P  sigucd  the 
instrument  in  the  presence  of  the  witassses,  mA 
declared  it  to  be  bar  will :— HekU  tihat  the  will  was 
duly  executed*  Warren  v.  Bot^ttkmmifte^  14  Ijtm 
J.  Rep.  (MJi.)  Ch.  428 ;  2  CoU*  106. 

(B)  PROBATS. 

An  affidavit  as  to  the  due  exi  (rntinn  of  m  iHU 
being  required  from  the  attesting  witnesses^  oaeaf 
the  witnesses  deposing  that  the  will  was  signed  la 
the  presence  of  himsslf  and  the  other  witoSM,  the 
other  witness  having  no  reooUeetion  aa  to  the  isst 
Probate  sllswed.  In  the  goode  ^  Han, 
3  Curt  54. 

Probate  granted  of  two  instruments,  as 
containing  the  will  of  tiie  deceased,  the  latter  paper 
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being  da)y  exeeuted,  and  referring  to  the  former 
(not  is  the  posaesaion  of  the  deceased  at  the  time), 
10  particularly,  that  there  could  be  no  mistake  aa 
to  its  identity,  /m  the  goods  0/  Durh<imt  decta$ed, 
S  Curt.  57. 

Reference  being  made  in  a  will  to  a  deed  so  aa 
to  make  it  part  of  the  will  or  the  testator ;  probate 
allowed  of  the  will  of  the  testator ;  probate  allowed 
of  the  will,  and  a  notarial  copy  of  deed,  under  the 
eireumatancea.  /«  the  goods  o/Dickms,  deceased  3, 
Cuit^ 

Probate  granted  of  an  unexecuted  paper  as  part 
of  the  will  of  the  testator,  there  being  sufficient 
nference  to  the  paper  in  tb#will  to  identify  it  aa 
the  paper  refierred  to.  In  ike  good*  qf  WUlarfordy 
deeemed,  d  Curt  77. 

Motion  for  probate  to  the  executors  of  an  exeou^ 
tor  who  bad  prored  the  will  of  his  testator,  but  who 
was  not  the  surviving  executor,  rejected.  /«  the 
goods  of  Smith,  deceased,  3  Curt  SI. 

A  teatator  executed  his  will,  containing  a  legacy 
therdn  of  60^  to  S  S.  Subsequently  to  the  execu- 
tion, he  eraaed  the  word  Jtfty  and  substituted  the 
word  Mrty,  the  alteration  not  being  attested.  Pro- 
bate granted,  with  the  original  word  J{fty  inserted. 
Sear  v.  Dokaan,  S  Curt  121. 

A  testatrix  appointed  A  and  B  executors  of  her 
will,  and  '*  in  case  of  the  death  of  either  of  them, 
empowered  the  survivor  to  appoint  another,  so  that 
there  diould  continue  to  be  two  executors."  Upon 
the  death  of  A,  B  appointed  C  executor,  to  act  with 
him.  C  did  not  tsJie  probate  during*  the  lifetime 
of  B :— Held,  that  probate  might  pass  to  C,  and 
that  he  might  appoint  another  executor  to  act  with 
him.  In  the  goods  qf  Deichman,  deceased,  3  Curt 
123. 

A  will  (dated  1841)  revoking  all  former  willsi 
referred  to  a  clauae  in  a  former  will  Probata 
prayed  of  so  much  of  the  former  will  as  was  neces- 
sary to  explain  the  latter  wilL  Motion  refuaed.  In 
the  goods  ifamOeir,  deceased,  3  Curt  746. 

Special  probate  of  will  and  eodieil  caneelled  (the 
former  iiubdvertenlly),  the  latter  by  the  aupposed 
assent  of  a  teatator,  not  competent  at  the  time  to 
give  diiectiona  for  sueh  cancellation.  In  the  goods 
^Ceoke,  deeeaeed,  3  Curt  737. 

Will  loat;  motion  to  admit  a  verified  copy  to  pro« 
bate  rc^eetedy  the  next-of-kin  not  having  Imen  cited. 
In  the  goods  qf  Densten,  deceased,  3  Curt  741. 

WDl  signed  at  the  end  of  the  first  side  of  a  sheet 
of  paper,  and  attested  on  the  second  side,  admitted 
to  probate,  on  evidence  of  acknowledgment  of  the 
signature  of  the  testator.  In  the  goods  0/  Daeist  den 
ceaeed,  3  Curt  748. 

Motion  for  probate  of  a  paper  aa  part  of  the  will, 
it  being  referred  to  in  the  wfll,  and  signed  by  tes«» 
tatrix,  rejected,  the  paper  not  having  been  attested 
by  the  witnesses  nor  produced  before  them.  In  the 
goods  qfSotheron,  deceased,  2  Curt  831. 

Probate  refosed  of  a  paper  ptodnced  by  the  de- 
ceased to  three  witnesses,  wao  subsoribed  their 
nance  thereto,  two  of  the  witnesses  not  seeing  the 
signature  to  the  paper  nor  knowing  that  it  was 
signed,  the  third  witness  deposing  tluit  he  saw  the 
sigaatoje  of  the  deceased.  In  the  goods  ef  Harrison, 
deceased,  2  Curt.  863. 

Notiee  for  probate  of  a  will,  signed  bv  the  testator 
alter  the  witnesses  had  subscribed  their  names,  re* 
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jected.  In  the  goods  qf  Olding,  deeeaeed,  2  Curt. 
865. 

Probate  granted  of  a  will  and  two  codicils,  the 
first  codicil  not  attested,  but  the  latter  being  duly 
executed  and  referring  to  the  former,  and  thereby 
operating  as  a  due  execution  thereof.  In  the  goode 
qf  Smith,  deceased,  2  Curt.  796. 

Probate  allowed  of  a  oopy  of  a  duly  executed 
codicil  which  had  been  burnt  by  mistake.  In  the 
goods  qf  Thornton,  deceased,  2  Curt.  913. 

The  principles  and  practice  aa  to  incorporating  in 
the  probate  of  wills  of  personalty  papers  sufficiently 
referred  to  by  such  wills,  but  not  p«rM  testamentary. 
Sheldon  v.  Sheldon,  1  B^bert  81. 

A  British  subject,  resident  in  France,  made  his 
will  and  died  there,  having  appointed  A  and  B,  who 
were  resident  in  France,  and  C  and  D,  who  were 
resident  in  England,  his  executors.  The  will  was 
translated  into  French,  and  the  translation  was 
registered,  by  A  and  B,  in  the  proper  court  in 
Paris.  A  duly  authenticated  oopy  of  the  trans- 
lation was  then  procured,  and  translated  into 
English  by  a  notary  public  in  London,  and  that 
translation  was  proved  by  C  and  D  in  the  Preroga* 
tive  Court    Bain  v.  Lescher,  1 1  Sim.  397. 

(C)  PaoBATs  Duty. 

The  interest  of  a  deceased  partner  in  real  estate, 
purchased  with  partnership  monies  and  used  for 
partnership  purposes,  though  distributable  as  per- 
sonal estate,  is  not  liable  to  probate  duty.  Custance 
V.  Bradshaw,  14  Law  J.  B«p.  (n.s.)  Ch.  358;  4 
Hare,  315. 

J  S,  by  doed,  conveyed  freehold  estates  to  trustees 
upon  trust,  by  mortgaging,  selling,  leasing,  or 
otherwise  disposing  thereof,  or  any  part  or  parcel 
thereof,  to  raiae  and  levy  all  such  sums  as  the  trus« 
tees  should  think  proper,  and  to  stand  possessed 
thereof  on  trust,  to  pay  the  costs  to  be  incurred  by 
them,  and  the  several  mortgage  debts  afiecting  the 
estates  to  be  sold,  and  to  pay  the  residue  of  the 
trust  monies  unto  J  S,  his  executors,  administrators, 
and  (asigns,  and  that  without  any  claim  or  equity 
thereon  in  favour  of  the  heirs  or  real  representatives 
of  the  said  J  S,  notwithstanding  the  trust  or  any 
part  hereof  shonld  remain  unconverted  at  the  time 
of  his  death.  J  S  died  before  the  estates  were  sold 
by  the  trustees,  and  lUterwards  a  suit  waa  Institnted 
in  this  court  by  parties  interested  under  the  will  of 
J  S  for  the  administration  of  hia  eatate,  and  under 
that  auit  the  estates  were  sold,  and  the  salea  oom- 
pleted: — Held,  that  the  monies  arising  from  the 
sale  of  the  estates  were  not  liable  to  probate  duty. 
Ma*son  v.  Sm^,  13  Law  J.  Rep.  (h.s.)  Ch.  854. 

(D)  Revocation. 

iDouglas  y.  Leake,  4  Law  J.  Dig.  640 ;  rev.  nom, 
Hardtoioke  v.  Douglas,  7  C  &  F.  795 ;  and  West, 
555.] 

Probate  allowed  to  pass  of  a  will  made  previously 
to  1st  of  January  1838,  the  testator  having  married 
in  1839,  as  unrevoked  by  statute  1  Vict  e.  26.  s.  18. 
In  the  goods  qf  Shirley,  2  Curt  657- 

A  creditor  has  no  right  to  oppose  a  will.  Men" 
zies  V.  PuUfrook,  2  Curt.  845. 

Marriage  and  the  birth  of  a  child  an  absolute 
revocation  of  a  will  prior  to  January  1838.  Walker 
v.  Walker,  2  Curt  854. 
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A  will  being  torn  into  four  pieces  by  tbe  testator, 
hprimd/acie  revoked.  The  Court  will  not,  on  motion, 
upon  an  affidavit  that  the  deceased  tore  the  paper  in 
a  fit  of  anger,  and  did  not  intend  to  revoke  it,  de- 
cree probate  of  such  a  paper,  in  the  absence  of  the 
next-of-kin.  In  the  goods  (^  Colter g,  deceased,  2  Curt 
832. 

A  will  (dated  February  1837)  disposed  of  real 
and  personal  estate,  a  codicil  (Jane  1837)  partly 
revoked  the  disposition  of  the  personalty.  A  memo- 
randum (July  1838)  formally  republished  the  will : 
— Held,  that  parol  evidence  was  admissible  to  shew 
^uo  animo  the  memorandum  was  made ;  and,  upon 
the  evidence,  that  the  codicil  was  not  revoked  by 
the  republication  of  the  wilL  UpfiU  v.  Marshall,  3 
Curt  636. 

A  testatrix  obliterated,  animo  revoccmdi,  several 
passages  of  her  will,  so  that  none  of  the  parts 
obliterated  could  be  distinguished  upon  the  face  of 
the  will : — Held,  that  this  was  a  complete  revocation 
wiiiiin  the  meaning  of  the  1  Vict  c.  26.  s.  21. 
Townley  v.  Watson,  8  Curt:  761. 

A  testator,  in  the  year  1832,  made  a  will  and 
codicil,  and  in  March  1 836,  a  second  codicil.  In 
October  1836  he  executed  a  new  will,  prepared  by 
his  solicitor,  and  which  was  delivered  into  his  own 
possession.  At  his  death  the  will  of  1836  could  not 
be  found : — Held,  that  the  effect  of  the  execution  of 
the  later  will  was  to  revoke  the  prior  will  and  codi- 
cils, and  that  the  subsequent  destruction  of  the 
second  will  by  the  testator  (so  presumed  from  its 
having  been  delivered  into  his  possession  and  not 
being  forthcoming)  did  not  per  se  operate  to  revive 
the  first  will  and  codicils.  James  v.  Cohen,  3  Curt 
770. 

A  testator  by  his  "  last  will,"  in  which  executors 
were  appointed,  disposed  of  a  part  only  of  his  per- 
sonal estate,  and  did  not  expressly  revoke  a  former 
testamentary  paper ;  the  two  were  not  wholly  incon- 
sistent, but  there  was  no  evidence  to  shew  he 
intended  them  to  be  taken  conjointly  as  his  will : — 
Held,  that  the  paper  of  the  earlier  date  was  in  effect 
revoked  by  his  "last  will."  Plenty  v.  West,  1 
Robert  264. 

A  testator  by  his  will  gave  the  residue  of  his 
personal  estate  to  his  wife  for  her  life,  and  after  her 
decease  to  Sir  C  E  D  absolutely  ;  he  subsequently, 
by  a  codicil,  which  did  not  affect  the  gift  of  the 
residue,  altered  his  will  in  some  respects,  and  con- 
firmed it  in  every  other.  Next  day  he  made  a 
second  codicil,  by  which  he  gave  some  pecuniary 
and  specific  legacies,  and  concluded  thus: — "All 
the  rest  and  residue  of  my  property  not  hereinbefore 
(or  by  my  will  or  any  other  codicil)  disposed  of,  I 
give  and  bequeath  to  my  nephew  C  P  Y,  and  to  Sir 
C  K  D,  their  executors,  administrators  and  assigns, 
after  the  death  of  my  said  dear  wife,  equally  to  be 
divided  between  them: — Held,  (the  Lord  Chancellor 
dissentiente)  that  the  above  clause  of  the  second 
codicil  was  a  revocation  of  the  gift,  by  the  will,  of 
the  residue  to  Sir  C  E  D,  and  that  he  was  accord- 
ingly only  entitled  to  an  equal  share  thereof  with 
C  P  Y.  Earl  of  Hardwicke  v.  Douglas,  West,  655  : 
7C.&F.795. 

Testatrix  devised  all  her  freehold  messuages,  &c. 
in  S  to  trustees  in  trust  to  sell,  and  stand  possessed 
of  the  proceeds  in  trust  for  A,  and  gave  the  residue 
of  her  personal  estate  to  tlie  trustees  in  trust  for  B. 


After  the  date  of  her  will  she  sold  the  houses,  and 
conveyed  them  to  the  purchaser,  and  he  deposited 
the  conveyance  and  title-deeds  thc^reof  with  her  to 
secure  part  of  the  purchase-money: — Hdd,  tint 
the  security  and  the  money  due  on  it  did  not  p«6s 
under  7  Will.  4.  &  1  Vict.  c.  26.  a.  23.(thelile 
Will  Act)  to  the  tru^ees  in  trust  for  A,  bat  to  Ak 
trustees  in  trust  for  B.  Moon  t.  Raishedt,  12  Sim. 
123. 

A  being  seised  in  fee  of  an  estate  subject  to  a 
term  for  raising  d,000t  for  B,  made  a  devise,  in 
general  terms,  sufficient  to  comprise  the  estate. 
Afterwards,  part  of  it  was  sold,  for  the  remainder  of 
the  term,  for  7,600/Ander  a  decree  for  raisog  Hie 
5,000/. ;  and  A  sold  the  reversion,  to  the  purcboter, 
for  a  further  sum ;  and  an  assignment  and  coq- 
veyance  were  made  to  complete  the  sales.  Hie 
5,000/.  was  paid,  to  B,  out  of  the  7,600^  ;  bnt  tbe 
surplus  remained  in  court  until  long  after  A's 
death : — Held  that,  as  an  excessiTe  sale  had  been 
made  under  the  decree,  the  surplus  retained  the 
character  of  real  estate,  and  that,  notwithstandiBg 
the  assignment  and  conveyance,  the  devise  re- 
mained unrevoked  with  respect  to  it  Jermy  t. 
Preston,  18  Sim.  S56. 

Devise  and  bequest  of  real  and  personal  estate  to 
a  person  for  life  with  limitations  over.  By  a 
codicil  reciting  the  devise  and  bequest,  and  abo 
the  limitations  over,  the  devises  and  bequests  were 
revoked  "  so  far  as  related  to  the  tenant  for  He," 
but  '*  estates"  both  real  and  personal,  out  of  which 
the  interest  of  the  tenant  for  life  was  carved,  were 
directed  to  sink  into  the  residue : — ^Held,  that  tbis 
was  a  revocation  of  the  interest  of  the  tenant  for  hie 
only.     Ives  v.  Ives,  4  Y.  &  C.  84. 

J  Kidd,  by  his  will,  gave  202.  to  his  son  and  St 
a- piece  to  such  female  servants  as  should  be  in  his 
service  at  his  decease.  By  a  codicil  to  his  will  he 
gave  his  servant,  Biddy,  2,000/. ;  he  afterwards,  by 
an  incomplete  testamentary  paper,  which  was  a 
copy  of  bis  will  with  some  alterations,  gave  to  hs 
son  19/.  I9s.,  and  to  his  servant,  Biddy,  if  she 
should  be  in  his  service  at  his  decease,  500/.  No 
other  servant  than  Biddy  vras  in  his  service  at  bli 
decease: — Held,  that  the  last  testamentary  paper 
revoked  the  will  and  codicils;  that  the  testator*i 
son  took  a  legacy  of  191  IBs.,  and  B  took  only  5001 
Kidd  V.  North,  14  Law  J.  Rep.  (n.s.)  Ch.  8491 

(E)  Construction. 

[Frank  v.  Price,  4  Law  J.  Diff.  644;  3  Bca.  181] 
The  testator  being  possessed  of  estates  in  the 
counties  of  L  and  H,  bequeathed  certain  legacies 
and  annuities  to  his  two  sons  and  two  daughters. 
The  will  then  proceeded  thus:  "  that  my  wife,  M 
C,  may  be  left  in  as  comfortable  a  situation  as 
possible,  I  bequeath  to  her,  for  her  natural  life,  the 
possession  of  my  house  in  Stanley  Place,  Chester, 
together  with  the  use  of  the  plate,  linen,  &c.,  and 
all  the  joint  property  in  houses  in  Liverpool,  and 
likewise  of  interest  of  money  as  often  as  due,  arising 
from  the  3/.  and  4/.  per  cents.,  and  to  have  and  to 
hold  the  same  during  her  natural  life,  save  and 
except  the  clauses  in  favour  of  my  daughters,  as 
already  mentioned ;  at  her  decease,  it  is  my  vill 
and  pleasure  that  M  N  and  C  C  (his  daughters) 
shall  divide  equally  between  them,  as  residuary 
legatees,  whatever  I  may  die  possessed  of,  except  what 
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ifi  already  mentioned  in  favour  of  others."  The 
will,  after  giving  the  executors  the  power  of  selling 
the  Icaseholfl  houses  in  Liverpool,  concluded  thus: 
— "  But  the  house  in  Chester  must  not  he  sold  as 
long  as  my  wife  lives:" — Held,  that  the  residuary 
U^tees  took  the  estates  in  L  and  H  for  an  estate 
in  fee  simple,  commencing  at  the  death  of  the  wife, 
and  that  they  took  the  Stanley  Place  house  in  fee 
simple  in  renuunder,  expectant  on  the  death  of  the 
wife. 

Held,  also,  that  the  wife  did  not  take  any  interest 
for  life  hy  implication  in  the  estates  in  L  and  H. 
Diwenpcrt  v,  CoUmant  11  Law  J.  Ken.  (n.s.)  £xch. 
114;  9M.&  W.  481. 

A  testator  gave  his  whole  estate  to  trustees  to  sell, 
and  after  payment  of  his  debts,  expenses,  and  cer- 
tain legacies  to  pay  out  of  the  residue  two  annuities 
of  4001.  each  to  V  and  P,  and  one  of  200/.  to  B,  for 
their  reapective  lives.  And  for  the  better  fulfilment 
of  that  purpose,  he  directed  them  to  vest  sufficient 
capital  sums  on  securities,  and  if  the  residue  should 
not  be  sufficient  to  vest  whatever  residue  might  be 
and  pay  the  dividends  to  the  annuitants  in  the  same 
proportions,  and  if  more  than  sufficient  to  vest  the 
surplus  and  divide  it,  and  the  capital  sums  set 
apart  for  the  annuities,  as  the  same  should  become 
tangible  by  the  death  of  each  annuitant,  among  re- 
siduary legatees.  B  predeceased  the  testator.  The 
residue  duL  not  yield  sufficient  income  every  year 
to  pay.  F  and  P  400/.  each.  On  Fs  death,  P  and 
F's  personal  representatives  claimed  payment  of 
all  the  arrears  out  of  the  then  enlarged  income  of 
the  residue.  Held,  by  the  Lords,  that  F  and  P  were 
entitled  to  payment  of  400/.  each  only  in  those  years 
io  which  the  incomeof  the  residue  was  sufficient;  that 
when  in  any  year  that  income  was  more  than  suffi- 
cient, the  excess  belonged  to  the  residuary  legatees, 
that  on  F's  death  half  the  capital  of  the  residue  be- 
came divisible  among  them,  and  then  P  became  enti- 
tled to  the  income  in  each  year  of  the  other  half,  but 
when  in  any  year  this  income  exceeded  400/^  the 
excess  belonged  to  the  residuary  legatees,  and 
neither  P  nor  F's  representatives  were  entitled  to 
any  payment  of  arrears.  No  benefit  accrued  to  the 
residuary  legatees  from  the  lapse  of  the  annuity  to 
B,  except  when  thereby  the  income  of  the  residue 
exceeded  the  amount  of  the  two  subsisting  annuities. 
Casamajor  v.  Pearson,  8  C.  &  F.  69. 

A  testator  left  all  his  personal  estate,  subject 
to  legacies,  aud  all  his  houses,  gardens,  parks,  and 
woods,  and  all  his  landed  estates,  to  his  wife  for  her 
life,  and  afterwards  all  his  personal  and  landed 
estates  to  his  sister  for  her  life,  and  then  to  the 
eldest  son  of  G  B,  and  afterwards  to  G  B*s  second, 
third,  or  any  later  sons  he  might  have  by  the 
testator's  niece  A,  and  then  to  the  eldest  son  and 
other  sons  successively  of  the  Earl  of  B  by  the 
testator's  niece  C  ;  but  all  these  to  be  subject  to 
outpayments  and  legacies  by  the  will  given;  and  if 
they  and  the  conditions  of  his  will  were  not  com- 
plied with  exactly,  he  left  all  the  advantages  of  it 
to  the  next  person  in  succession,  subject  to  the 
legacies  and  so  on,  unless  tlicy  were  discharged. 
The  testator,  by  codicils  to  the  will,  gave  numerous 
legacies  and  annuities,  upon  the  non-payment  of 
which  he  declared  repeatedly  and  in  various.forms 
of  expression,  that  the  persons  taking  his  personal 
estate  should  be  subject  to  the  penalties  in  the  will. 


G  B  had  several  sons,  all  living  at  the  death  of  the 
testator. 

Held,  that  the  eldest  son  of  G  B  took  the  per- 
sonal estate  absolutely,  subject  to  the  prior  life 
estates  and  to  the  legacies  and  annuities  given  by 
the  will  and  codicils.  Iloare  v.  Byng,  10  C.  &  F. 
^08. 

B  B  being  seised  of  certain  lands  at  R  in  the 
county  of  C,  demised  them  to  S  for  three  lives. 
S  agreed  to  assign  the  lease  for  lives  to  T  G,  and  T 
G  entered  into  possession  of  the  lands,  and  obtained 
from  B  B  a  lease  of  the  same  lands  for  999  years, 
at  a  peppercorn  rent  during  the  continuance  of 
the  lease  for  lives,  and  afterwards  at  100/.  a-year. 
T  G  having  these  interests  in  the  lands,  made  bis 
will,  in  which  was  the  following  clause : — "  I  order 
all  my  freehold  interests  in  the  county  of  C,  &c., 
except  my  interests  in  R,  which  I  hold  under  B  B 
to  be  sold,  and  the  money  arising,  8cc.  to  be  di- 
vided:"— Held,  affirming  the  decree  of  the  Court  of 
Chancery  in  Ireland,  that  T  G's  interest  in  the 
lease  for  lives  was  disposed  of  by  this  clause  in  the 
will.     Gurly  v.  Gurly,  8  C.  &  F.  743. 

A  testator  directed  the  residue  of  his  personal 
estate  to  be  invested  in  the  purchase  of  lands  situate 
as  convenientiy  as  might  be  to  his  estates  in  the 
parish  of  N,  and  directed  such  lands  to  be  conveyed 
to  such  uses,  &c.,  as  his  present  lands  were  limited 
to.  The  testator  devised  one  close  of  land  at  N  to 
C  M  C,  in  fee,  and  limited  the  rest  of  his  estates  at 
N  to  several  nephews  successively  for  life,  with  re- 
mainder to  their  issues  as  purchasers,  in  tall  male. 
He  also  devised  an  estate  in  the  parish  of  S  K,  ten 
miles  distant  from  N,  to  J  T  C,  for  life,  with  re- 
mainder to  the  heirs  of  his  body.  And  he  restricted 
the  tenants  for  life  from  working  lime-kilns,  and 
empowered  them  to  jointure  their  wives  to  an  extent 
greatly  exceeding  the  annual  rents  of  the  estates  at 
S  K,  on  which  there  were  no  lime-kilns : — Held, 
that  the  principal  estates  at  N  constituted  the  pro- 
perty to  which  the  after-purchased  lands  were  to  be 
added.  Caldecoit  v.  CaldecoU,  10  Law  J.  Rep.  (n.s.) 
Ch.  178. 

Devise  to  three  trustees  and  their  respective  heirs 
and  assigns,  with  power  to  the  same  trustees  and 
their  respective  heirs  and  assigns  to  sell  and  to  give 
receipts  for  the  purchase-money ;  and  appointment 
of  the  same  persons  and  their  respective  heirs  and 
assigns  executors  of  the  will.  One  trustee  died,  and 
the  two  survivors  contracted  to  sell  the  estate : — Held, 
that  the  will  should  be  construed,  by  rejecting  tlie 
word  respective ;  and  the  estate  being  charged  with 
debts,  that  the  two  surviving  executors  and  trustees 
could  make  a  good  title,  and  give  a  sufficient  dis- 
charge for  the  purchase-money.  Jones  v.  Priccj  10 
Law  J.  Rep.  (n.s.)  Ch.  19j  ;  11  Sim.  557. 

A  bequeathed  to  C  C,  a  married  woman,  1,000/. 
stock,  to  be  transferred  to  her  in  her  own  name,  for 
her  separate  us*  and  the  principal  to  remain  in 
trust  of  A's  trustees,  till  C  C's  youngest  child 
should  attain  twenty-one,  when  the  principal  was 
to  be  her  own.  A's  executors  transferred  1,000/. 
stock  into  the  name  of  C  C,  and  she  and  her  hus- 
band sold  their  stock  before  their  youngest  child 
attained  twenty-one.  C  C,  after  her  husband's 
death,  filed  a  bill  to  have  this  sum  invested  by  A's 
executors.  The  executors  were  decreed  to  pay  the 
money  into  court ;  but  C  C  was  held  to  have  made 
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a.  yaiidLiIiipDntidii  .of  ti>e  dividcniii  nHicft  ah«qld 
•ccnw  dwB  bofoot  har  yottng«it  ckild  atteiaed 
tweBiy-oiie^  asd  conteqiiciillir  sot  to  be  antitled  -to 
ally  of  aiteh  ditidcnds^  Cro$bpH,{Stureh^  IO-Xaw 
J.  Rep.  (n.8.)  Gh.  212  ;  S  Bm.  465. 
.  A  teaUftor  bequeathed  n  fbUims:^^''!  leave 
J  B  undet  the  protectioA  of  my  wUe  A  P»  to  be  by 
herapitceaticed  and  taSua  care  t^  and  to  be  pro- 
rided  loc.to  the  beet  ef  her  judgnent^  ae-feng-  -as 
the  eeid  A  F  remaiiie  unaiamed :»— iHeild^  that  J  B 
was  BneKkd  to  maiBtOMmoe  ant  ef  ^e  tetCMor's 
eetal*.  Bait  ▼.  uinnH  M  Itnr  J^ Ilep^(NA)  Cb* 62. 
-A  testatoc bequeathed bik  reeidiiary  eafeaAeto  troe- 
fteee,  tot.pa]F-the.diiadeiidi  tahie  aen  fer  life^  but  if 
his.eoa  ahmild.  magot  or  obarge^  er  alteaaAe.  bis 
HilBvett^  Ikttn  upon  tru0t  Id  aippl^  'the  difidenda  for 
^amifiiiteBbnAeatid'auppart  af  bia  teidaoa^and 
any  ehlld  ee  cbildmn  *bia'inight..ba7^'atid-AHr  the 
jedutfatioBiof  aufih  idBoa^  tba  'eaeoutDVceb4iild  thmk 
fit.,  tbe  a«n.  bacsne  hmSlmxptk.f^UMi  tbftf  ite 
aa^igueee^irtea  not  edkitied  te  aoy  abareof  the  aoft'a 
imelieet»b«t  the  tiJuat  ima  ii)r  Che  bsne^t  of  the  aoo, 
aad^the  vrife  and  the  ebUdDen  oaUeotivalff.  Oeif- 
den  V.  Crmnkuntt  )1  lAW  J.  Rep.  (maJ  Ch*  I^Bl: 
.  A  demiwA  hereditairteote  £01'  a^  tenni  and  gara  !ttie 
Jeteeea  aa>  opftioo  of  purcbaaa  at  Aiiy>tliiibiWitbin 
tUe-  ternio  ^  A,  by  bia  will^  deviled  than  hmdba- 
Bientt  to  B  for  life,  mih  laitti^odeir  to  JUk  iaaaa  in 
taili  mth  Mm  Anders  orer.  After  the  death  of  the 
leediAoi;  the  leefwet  dodarsd  their-inftetitien  ef  ]iar- 
cbeaing^  the  heredifamafutai  and*  a  decree  having 
beisa  madein  their  faveui:,  the  puncbaae-naoey  was 
paid  iaio  «9urt  ;-^Held|.  thai  aoder  the  feeRsa  of  the 
djeviee^  fibe  roeney  ought  Xo  be.  eubatittited  far  the 
Jkod*  andsettled-  on  Imitations  analogpena  to  thaae 
leantaisKd  in  ibe  will  lelating  to  tba  lind,  in  favour 
of  B  and  hisieeue^  .  DrmU^>.  VwiMf  U  Law  J.  Rep. 
(ir^B. )  Cfa.  1 7a  (. .  I Y.  &  C<dl.  C.C.  £30. 

A  teetator  directed  his  trustees^  i^ith  tbeeonaent 
ofhia  widow,  to.  invest  bis  personal  estate  in  free- 
hold, Jeaeebeld»  or,  copyhold  measnageay  teneaenta 
or  heredltamants,  aod  aeitle  them  wpon  certain 
trusts,  wbkh  were  applicable  to  realty  f^Held^  that 
a  oonveraioQ  into  xeal  eatate  wa8.intBnded.  Here- 
ford  V.  RwetMh  H  Xrfuv  J.  Hep.  (ii.«.)  €b.  173 ; 
^Bea.dl. 

A  testator  gave  a  svm  of  atodc  to  truatees^  for  the 
benefit  of  "  all  and  every  the  obild  and  (^dron  of 
his  niece  Catheiinek  «nd  of  hie  nepheV,  liba  iate 
Janoes  CoghUn."  The  testator  never  bad  any 
nephew  named  James,  who  wae  ever  married  and 
had  children;  tba  only  nephew  who  waa  ever 
married,  and  who  was  dead  at  the  data  of  the  ^11, 
having  ieft  children  eurviviiig  him,  was  named 
Henry.  Evidence  was  enteeed  into  befi>ve  the 
Master,  who  found  that  the  testator  had  noistaken 
James  for  Henry  :-^He]ii«  upon  nxoeptioM  to  the 
Master's  report,  that  the  testatorJiaYitig  made  his 
will  in. ignorance  of  thareal  stated  his  fatbily  Itad 
made  no  more  mistabe  than^t  of  gijingto  the 
children  of  a  person  who  had  ao  childxan. '  Ezcbp- 
1  ions  allowed.  Dawkeny  v.  Coghlan^  11  Law  J.  Eep. 
<N»8.)Ch.  177 1  12  Sim.  507. 

A  testator  by  his  will  made  the.  foUowing  devise : 
"  It  is  my  wUly.lhat  ,tbo/eate  and  .profits  of  my 
freehold  estate  at  ISt  eh^l  be  ftpjiKed,  in.  the  first 
plaee,  towards  the  ffiaintenanoe  of  Jr  until  he  eiiall 
arrive,  at  the  age  of  twenty '-one  years,  and  thaMhe 
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.rauduk  ItbereaC  abMl  aeeunmlate'iimlil  that 
and  that,  when  he  shall  attaki  thai  'j^fey-tbeisAme 
.ber.paid;io  faiae  Ibr'.hEa  baaefit^  mA  iMf^  jtetfae 
expiration  ef' the  <leaeca  ndisieting;  wa'AnbeM 
ahallbeeDBsa  the  abeeMe  pwqteity  fit  l^kf  beU  te 
bin,  iii«'b8im,.and  wetiyie  isr  e^rer  ;'*-'*4Idd,  tet, 
that  the  iea  of  tiie  propertjr  at  K  vested  in  J^^aktbe 
death. ef  the  teetatiw)  «nd  seoooAT,  tiiai  iIm  nats 
of  A\m  paopeity  batwii  J'S'  attwiiring  barvsjenty 
and  the  escpilation  of  tiin  leaaea  bciongad  to  J. 
Bwd  V.  BMtf  n  Iwsr  J^^fiapi  (jca.)  <Sk.  dM. 

The  word  "obiid''  in.  a  daed 
otmatraed  in  ita  ptamafy  legal 
child,"  if, in  amy  pneaiWe 
ritraed  might  have  a  aettsible 
rtsiA/^  aifaetbcr  the  paity  tota^ 
t^  ahild  of  a  mate  or  a  tentiek 
•  B»t  ihacanboKt,  or  eKtiflsai& 
deiHigit  impoaaiUb  othenriaa  to.'aatialf:tlR'satdt 
may  hst  hi  the  aieatndary  Aewer  i^flaae  xs^'jOamtkr, 
•la  L»ir  X  &cpi^v.a><:ak  H^?  ft-fiaB^  S75.  ^ 

The  testator;  by  faiawitt,  divtoied  ail  dirreiUBe 
of  bin  eaCate^  stflte.tba.death  al  baa  wife  :&Ji^<«be 
toi^  a  life  intsfitet  tbeieinX  <»  ^  equally  ^viM 
i)ctwaax  tba  broSheai  .and  isfiatara  of  Ifia  asMtwUe 
£  R;  and  in  cane  any  or  either  of  them  abamid  be 
dead  at  Ae  time  of  ^edeaeaaBof  hja  idil  wtf#E  R, 
fearinf  iasae»  Aen  aucb  iasaa  to  ataad  in.'diapbce 
of -their  respoctivwpBreiitai^-^Heldf  that  AagUtte 
the  iasoe  waaaubatitvtionalf  and^  thA*«Bi[^  of  the 
will  heingftiUy  satiafied  by  anofa  a  BOBetnsetiaB^  that 
theissne  of  a  brother  ef  B  R^  who  died.  bafeasAe 
date  AT  the  will,  wan  not  entitled  to 
^B  leaidneb  And  alao,  that  the  faopelfacBB  and 
who  survived  the  taetetor,  and  ^iad  widitei 
in  the  lifetime  of  the  wifev  look  a  veatedintenBt  ia 
the  reaidaiL  Ota§  ▼.  ObraM%  18  lAW  J*  Rcp.(sji^) 
Cb.  a^ ;  2  Hans,  SfiS. 

A  taaiator  gave  the  nesidaa  of  hie  eatate,  can- 
priaing  pexaomd  property  only,  na-traat,  te  bis 
wife  for  life^  and  at  bar  dsath  to  hia  daughter?  bat 
in  case  his  wifa  should  aurvivn  b&s  dangbteTf  tbni, 
at  tba  deoease  of  hia  wife,  one^thied  to  be  applied 
aeeotdifig  to  her  wijl,  and  the  otiier  two^thiidB  to 
be  paid  to  his  otiMr  ne&t-Ql«kin  of  pna  patnaal 
line.  The  daughter  had  two  fifcaUrea  bsm. after 
the  testator's  death,  and  died  before^  her  asolbBr; 
the  testator  alM  \sSi  two  bealhera^*>*iield,  vpoa 
exoeptioaa  to  tba  MaabcrVceport^  that  the  laatsf  *i 
daughter  waa  hk  nearest  in  blbad  ar  par*  patval 
at  the  timeof  his  death,  aod  that -the  dangbtei*at«« 
ehild^naad  the  testator' a  twil  bnotlma  wcaatbs 
nearest. of  blood  of  the  testator  tm  fm4t  ipaiami, 
at  the  de«th  of  his  wife,  the  Mastox  bdng  n|^  m 
makiag  hia  oooiputatieii  aoaordatg  toifae  ciaii  law: 
--Held,  ahNH  that  the  grtmdidnUbeB  of  the  tsstatsr 
and  his  brothers  took  sSmnkaneoandy  at  tiw  dsatb 
of  the  iridow.  C^tieper  v.  Xkiuesn,  1%  Law  J.  Kcp. 
(«ju)  Ch.  404^}  \%  Sim.  S9a 

Testattix.  by  her  will,,  dhmsted  that  Iwr  reassnis 
abonld  be  deposited  fti  the.  cbmrcb  ineaEaat  sAieb 
ahe  might  chance  te  dioT  And  in  aasKbeeqneafcfart 
of  the  will  gave  a  tegtcy  to:  the  poor  af  the  pmb 
where  her  remains  were  deposited*  Her«tteBtii3c, 
in  pumuanee  ef  pacol  didrectiMia  givea  sBbatqaent 
to  tbe^date  o£the.wiU»hmsd  her  ia  the  naigfabaa^ 
iug  parish  of  W  :-^Heldv  bevevtheteflt,  tbatlbe  ^r 
of  tiie  4)arish  of  B,  where  the  teataHiz^dsed.wpre 
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entitled  to  kfa«  legaey^    StUUr  ▼.  Parey,  12  Law  J. 

A  testator  left  all  Ua  real  aiiA  panonal  property 
t»  tivsteefl,  to  pay  ^hm  iekereat  to  hb  davgnterf  for 
m^aitdafttff  her  death  la  pay  the  •raoa  towards  the 
mamteBanee  and  ed»cali»B  «f  ancli  efaiidven  at  she 
ahmild  .hvre^  drumg  ihmx  nunority^  and  when  the 
yoaageat  ahonM  attain  tirenty*>iiYe,  to  divide  the 
aamee^iially  between  thfotf  hat  in  oaae  eithet  of 
hia  daoghfter'a  children  ahonld  die,  leavhig  any 
childnn,  who  ahoold  attain  tweiLty<*oaei,  then  to  pay 
thciff  ahacee  ta  their  children ;  and  after  these  trusts 
shDold  be  eanied  into  eKeevtion,  then  the  tnistses 
were  dinetod  to  conrey,  Bfhass,  and  assign  all  the 
frecifaold  a»d  leasehold  estates  to  the  hsir  or  heirs, 
nho  should  be  legally  entitled  to  tlie  same  $  and  in 
caae  the  testator's  dasf^ter  should  leave  no  chil- 
dren»  or  diey  should  ia»  nnder  age,  and  nninanied, 
then  te  pay  and  asaiga  the  intefest^  and  rents  and 
BraiitB»  to  hia  next-ef-i-kine-^field,  that  '^heir  or 
heirs"  meant  ehildien  of  the  teatater'a  datngbter; 
and  that  "aainari^'  meant  twenty*fifaf  as  distin- 
guished ffooB  semmg  of  age^  and  mat  the  diildren 
iimg  at  the  death  ^  the  danghtv  took  vested  In* 
tirrirte  ^Onm  ▼.  Mikom,  1$  Law  J.  Rep»  (v.b.) 
Ch.ai6. 

A  teataitor  gare  two  eoma  of  steofc  opon  tmst  for 
EUasibcth  fiewell  for  Mfe,  with  remainder  to  her 
children,  then  the  two  snms  wen  te  be  considered 
as  part  oi  his  personal  estate,  and  be  disposed  of  in 
a  diie  eonrse  of  administratisii.  He  then  gave  tbe 
residOB  of  his  personal  eetats,  of  which  he  should 
die  peseeased,  subject  to  his  dcbtk,  &e.,  to  EHsabeth 
Bowelly  her  eaeentors  and  admhustrators,  and  ap- 
pointed her  hia  executrix*.  She  died  without  ehil* 
dren:-— Held,  that  the  ''due  coune  of  adminis* 
tntion"*  wonld  be  best  ei^ted,  by  directing  that 
Elisabeth  Bowell  should  teke  the  ftind  under  the 
residuary  daose,  subject  to  debts,  and  that  the  tea- 
tator*8  next-of-kin  were  not  entitled.  Biatten  y. 
Hooper,  4  Bro.  C.C.  307,  dissented  f^rom.  Seott  t. 
Afcere,  18  Law  J.  Rep.  (n.8.)  Ch.  28a. 

The  testator,  by  bis  will,  gave  to  hia  son  Micfaself 
estate  A ;  to  his  son  Heory,  estate  B ;  and  to  his 
sen  £dniand,  estate  C.  Michael  died  in  tbe  life- 
time of  the  testator,  leaving  issne,  and  by  his  will 
devised  and  beqneathed  all  his  real  and  personal 
property  upon  oertatn  tnista :.— Held,  that  the  S^rd 
section  of  1  Vict  o.  26.  saved  the  devise  to  the  de- 
visee himself,  and  not  to  his  issue  independently  of 
him  t  and  themfbfe,  the  benedts  given  to  Michael 
under  the  will  of  his  father,  were  operated  upon  and 
passed  by  the  will  of  Michsel  in  the  same  way  as 
if  he  bad  survived  the  testator;  the  ietion  intro- 
duced by  the  88rd  section  being  intended  to  apply 
to- the  adier  olauses  of  the  act.  J^htutm  v.  /pAafoa, 
18  Law  J.  Rep.  (fr«8.)  Ch.  79;  8  Hare,  167. 

Under  the  woida  in  a  will,  **  I  give  and  bequeath 
all  my  money,  goods,  chattels,  estates,  and  efiiets  of 
what  nature  and  kind  soever,  and  wheresoever  the 
same  may  be  found:" — Held,  that  the  testator's 
xtal  estate  passed.  Midkmd  CouafiM  RMiwuf  Com- 
pony  V.  Otwin,  18  Law  J.  Rep.  (m.8.)  Ch.  209; 
1  ColL  OX.  74.      . 

Rnlea  fbr  cciistmction  of  wills  which  contain  re- 
pugnant ehmaes  or  expretsinns.  M&rmU  v.  Skaton, 
14  Law  J.  Rep.  <v.s.)  Ch.  205. 

Construction  of  will  upon  a  question  wbcthef  a 


porty  had  eome  into  posscasioti  of  an  citate  entailed 
upon  testator  and  his  issue,  in  the  senae  intended 
by  the  will,  so  that  a  shifting  clause  in  the  will  had 
come  into  operation.  Taylor  v.  Htremood,  18  Law 
J.  Rep.  (N.S.)  Ch.844(  8  Hare,  872. 

The  testator,  by  his  will,  gave  all  his  real  and 
personal  estate  to  trustees,  upon  trust,  to  pay  the 
lunti  and  profits  to  John  O  for  life,  iem*wder  to 
the  mainteRance  of  tlw  eldest  son,  for  the  time 
being)  of  John  O^  until  he  shenld  attain  twenty*one, 
and  then  upon  trust  to  convey)  assign,  transfer^  and 
pay  unto  sneh  eldest  eon  of  John  O,  all  his  real 
and  personal  estate;  but  in  case  John  O  should 
leave  no  eon  who  should  emrvive  him  and  attain 
twenty><me,  then  upon  trust  for  Joseph  O  for  life, 
remainder  to  Joseph  J  G  for  life; .and  after  the 
decease  of  ttie  survivor  of  theniy  Joeeph  Q  and 
Joeeph  J  O^  to  apply  the  rente  for  the  maintenance 
of  the  )ridest  son  for  the  time  being  of  Joseph  J  G, 
till  he  should  attain  twenty-one,  and  then  to  convey, 
fte.  all  tile  testator's  real  and  personal  estate  to  such 
eldest  eon ;  and  foiling  any  suoh  son  of  Joseph  J  G, 
wkh  like  Umitsdons  m  fovour  of  the  eldest  son  for 
the  time  being  of  Joseph  G ;  *'  but  in  case  none  of 
them,  the  said  John  G,  Joseph  G  the  foAer,  and 
Joeeph  J  G  the  son,  shsll  happen  to  leave  any  son 
or  sons  i^o  shall  mrvUm  fJhe  mgrvi^or  ^  them,  the 
said  John  G,  Joseph  G,  and  Joseph  J  G,  and  live  to 
attain  the  age  of  twenty-one  years,"  then  to  Henry 
G  for  life,  fto.  with  sinular  limitations : — Held,  that 
the  previous  clause  of  tbe  will,  directing  the  trus- 
tees to  convey  to  the  plamtifl^  the  eldest  son  of  John 
G,  Burviviag  his  fother  and  attaining  twenty-one, 
construed  striotly,  being  firee  from  doubt,  and 
dearly  indicating  the  intention  of  the  testator,  and 
being  consistent  with  the  whole  scheme  of  the  will ; 
and  the  sabsequent  clause  describing  the  event  on 
which  Henry  waa  to  take  construed  strictly,  disap- 
pointing the  primary  objecta  of  the  testator,  and 
being  capricious,  and  inconsistent  with  the  whole 
scheme  of  the  will,  and  repugnant  to  the  pluvious 
plain  directiona  to  convey,  &c.»  the  Court  might 
modify  the  subsequent  clause,  and  construe  it,  not 
aa  an  executory  limitation  over  in  the  event  of  the 
plaintiff  not  surviving  the  sutvivor  of  the  three, 
but,  as  an  inaccurate  reference  to  the  preceding 
estates  given  by  tlie  will ;  and,  therefore,  that  the 
plaintiff,  as  the  eldest  sob  of  John  G,  having  sor- 
vived  his  father,  and  attained  twenty- one,  was 
entitled  to  call  for  an  absolute  conveyance  and 
aasignment  of  the  real  and  personal  estate.  Hit' 
krtdem  v.  Lowe,  12  Law  J.  Rep.  (k.b.)  Ch.  821 ; 
2  HaiC)  BU, 

A  testator,  by  his  will,  gave  the  income  of  shares 
in  a  bank  to  £,  a  married  woman,  for  life,  provided 
she  were  a  widow  at  the  time  of  his  death,  or  shmild 
become  such  afterwards,  but  during  her  widowhood 
only ;  and  gave  the  income,  during  the  coverture  of 
£  to  P.  He  alao  gave  P  800^  in  case  £  shonld 
become  a  widow,  in  lieu  of  tbe  income  of  the  shares. 
By  a  codicil,  the  testator  revoked  the  gift  of  this 
iacome,  and  gave  a  portion  of  the  income  to  £  for 
life,  whether  she  were  a  widow  at  the  time  of  his 
death  or  not,  or  became  such  afterwards  or  not 
At  the  time  of  the  testator's  death,  £  was  under 
oovertum  :<i>-Held,  that  P  waa  not  entHled  to  the 
800L  at  tbe  death  of  the  testator,  and  would  beeome 
entitled  only  in  the  event  of  £  bteomingr  widow. 
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Morrison  ▼.  MorrUouy  IZ  Law  J.  K^p.  (v.s.)  Clu  68} 
2  Y.  &  Coll.  G.a  (>52. 

A  tt'BtaUur  devised  leaseholds  held  for  lives  to 
trustees,  on  trust,  during  the  life  of  A»  out  of  the 
rents  and  profits  thereof,  or  otherwise,  to  keep  the 
premises  in  repair  and  full  lived,  and  to  pay  the 
fines  and  expenses  attending  any  renewals  and 
repairs  thereof^  and,  subject  thereto,  to  pemut  A  to 
receive  the  rents  and  profits  for  her  life,  and  after 
her  decease  in  trust  for  A*s  children  and  issue. 
During  the  life  of  the  testator  one  of  the  lives  had 
fallen,  and  another  fell  after  his  decease.  There 
W!ifi  no  fund  applicable  to  the  payment  of  the  fines, 
but  the  rents  and  profits.  Sembls — That  a  aale  of 
the  wliole  leasehold  property  was  not  aathorized  by 
the  will. 

In  this  case,  however,  in  a  suit  for  the  adminis- 
tration of  the  estate  of  tbe  testator,  a  mortgagee  of 
the  leaseholds  after  the  death  of  the  testator,  a  pur- 
chaser of  them,  and  the  parties  Interested  in  the 
estate  competent  to  consent,  all  joining  in  an  appli* 
cation  to  ^he  Court,  a  good  title  was  made  to  the 
purchaser.  Garmstone  v.  Gatmtf  14  Law  J.  Bep. 
(n.s.)  Ch.  162. 

J  H,  by  will,  gave  the  xesidue  of  his  estate,  real 
and  personal,  to  Lady  M  for  her  life,  and  after  her 
decease  he  gave  the  same  unto  her  nieces,  the 
daughters  of  Capt  B,  and  their  descendants,  per 
slirpeXf  to  hold  to  them,  their  heirs  and  assigns,  for 
ever,  Lady  M  and  the  descendants  of  Capt  B  paying 
unto  Mrs.  L  the  sum  of  SOL  a  year  for  her  life. 
J  H  died  in  1826,  leaving  Lady  M  and  three  nieces, 
the  daughters  of  Capt.  B,  surviving  him.  All  the 
three  nieces  married,  and  one  of  them,  Mrs.  De 
Lacy,  died  in  the  lifetime  of  Lady  M,  without  ever 
having  liad  any  issue,  and  her  husband  became  her 
legal  personal  representative.  The  other  two  nieces 
survived  Lady  M,  and  each  of  them  had  several 
children  living.  A  bill  having  been  filed  on  behalf 
of  one  of  the  surviving  nieces  and  her  husband, 
against  the  husband,  the  legal  personal  representa- 
tive of  the  deceased  niece,  the  other  surviving  niece 
and  her  husband,  and  the  children  then  living  of 
the  two  surviving  nieces  respectively,  seeking  the 
opinion  of  the  Court  as  to  the  proper  construction 
of  the  will,  it  was  held,  that  the  two  survivmg 
nieces  were  absolutely  entitled  to  the  residuary 
estate  as  surviving  joint  tenants  thereof  Dick  v. 
De  Lacy,  14  Law  J.  Rep.  (n.8.)  Ch.  150. 

A  testator  directed  his  residuary  personal  estate 
to  be  divided  into  shares,  of  which  each  of  his  sons 
was  to  have  two,  and  each  of  his  daughters  was  to 
have  one.  What  he  gave  to  his  daughters  was  to 
be  in  this  manner — each  of  them  was  to  have  the 
interest  during  her  life,  and  after  her  death  it  was 
to  go  to  her  lawful  heirs: — Held,  first,  that  the 
testator's  daughters  took,  respectively,  life  estates 
only,  with  remainder  to  their  children,  equally,  as 
joint  tenants;  and,  secondly,  that  upon  the  death 
of  any  of  the  daughters  without  issue,  her  share 
formed  part  of  the  residue  of  the  testator's  estate 
not  disposed  of  by  his  will,  and  did  not  belong  to 
the  personal  representative  of  the  deceased  daughter. 
Gompertz  Y,  Gompertz,  14  Law  J.  Rep,  (n.s.)  Ch. 
442. 

■  Testator  gave  his  real  and  personal  property  to 
Irnstees,  their  heirs,  &c.,  upon  trust,  to  pay  and 
divide  the  same  unto  and  amongst  all  and  every  his 


children  who  might  be  living  at  his  decease,  share 
and  share  alike,  for  theix  livea:  ''and in  case  any  of 
my  said  children,  being  daughters,  shall  marry,  aad 
shall  happen  to  depart  this  life  in  tbe  liietiae  of 
her  or  their  husband  ox  husbands,  I  direct  that  the 
share  or  shares  of  her  or  tben  so  dying,  shall  go  to 
her  xespeetive  husband  or  husbands,  for  bU  or  their 
life  or  lives,  and,  from  and  after  his  or  their  decease^ 
then  to  be  equally  divided  amongst  all  and  every 
the  child  and  children  of  my  said  daughter  and 
daughters  then  living;  and,  in  de&ult  of  any  auch 
child  or  children,  then  I  direct  such  share  or  shares 
shall  go  and  be  divided,  equally,  to  and  amongst 
all  and  every  my  said  childxem  who-  6kal>  be  then 
living. "  The  testator  left  a  son  andsoven  daughters. 
One  of  the  daughters  died  a  spinster : — Held,  that, 
on  her  death,  her  share  in  the  testator's  property 
did  not  go  to  her  surviving  hrethera  and  sisters,  bat 
became  undisposed  of.    Lett  v.  Bamdml,  10  Sim.  112. 

Testator  gave  2,000i.  to  his  daughter  Martha,  §ot 
life,  with  a  testamentary  power  to  her,  to  appoint 
that  sum  amoogat  her  children ;  hnt  if  she  should 
die  without  leaving  a  child,  then  he  gave  it  to  soch 
of  his  children  as  should  be  Uving  at  his  decease; 
and  if  eitha  of  his  said  children  aHouId  die  before 
they  should  be  entitled  to  receive  a  shari^  leaving 
issue,  theix  shares  should  be  distributed  amongst 
their  children.  The  testator  left  Martha  and  four 
other  children  living  at  his  decease.  Two  of  them 
died  leavinff  issue,  and  two  without  issue;  and, 
afterwards,  Martha  died  without  issue: — Held,  that 
her  personal  representatives  were  entitled  to  one- 
fifth  of  the  fund.    Jennings  v,  Newman^  10  Sim.  219. 

Testator  devised  to  trustees,  all  his  messoages 
or  tenements,  farms,  lands,  hereditaments,  and 
premises,  with  the  appurtenances,  situate  in  C  and 
W,  and  all  other  his  freehold  lands  and  tenements 
whatsoever;  to  hold  all  such  his  said  real  estate,  with 
the  appurtenances,  to  the  trustees  and  their  heirs, 
upon  trust  for  the  use  of  his  wife  for  life,  with 
limitations,  after  her  decease,  which  were  applicable 
to  freeholds  only.  And  he  gave  all  his  household 
goods,  implements  of  husbandry,  farming  stock, 
monies,  securities  for  money,  and  all  other  his 
personal  estate  and  effects  whatsoever,  to  his  wife, 
for  her  own  sole  use.  The  testator  was  seised,  in  fee, 
of  freehold  lands  in  C,  W  and  S,  but  there  was  no 
messuage  or  other  building  on  any  of  those  lands, 
except  a  wooden  barn  and  stable  on  the  land  in  S, 
He  was  also  possessed  of  land  in  C  for  a  long  term 
of  years,  on  which  there  were  a  messuage  and  farm 
buildings;  and,  at  his  death,  and  for  six  years 
before,  he  occupied  the  freehold  and  leaseholds  as 
one  farm,  but  they  did  not  adjoin  each  other: — 
Held,  that  the  leaseholds  did  not  pass,  under  the 
devise  of  all  the  testator's  messuages  or  tenements, 
farms,  &c.,  but  under  the  bequest  of  tlie  testator's 
pcrsonid  estate.    Arkell  v.  Fletcher y  10  Sim.  299L 

Testator  gave  all  his  property  to  his  wife  and 
two  other  persons,  in  trust,  for  the  undcrmoitioned 
purpose,  namely,  to  pay  the  income  to  his  wifis,  for 
the  support  and  education  of  his  children  by  her; 
and,  after  her  death,  the  property  to  be  divided 
among  her  children:  and  he  gave  his  furniture, 
plate,  &c.  to  his  wife,  absolutely; — Held,  that  the 
children  were  not  entitled  to  the  trust  property  on 
their  Cither's  dcatli;  but  that  the  mother  was  enti- 
tled to  the  income,  for  her  life,  she  maintaining  and 
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educating  the  children  out  of  it.     Gilbert  v.  Bennet, 
10  Sim.  371. 

Testator  directed  his  trustees  to  invest  the  pro- 
ceeds of  his  real  and  personal  estate,  and  to  acca- 
mnlate  the  interest  until  the  youngest  chQd  of  his 
brother  should  attain  twenty-one,  and  then  t6  stand 
possessed  of  the  trust  fVind  and  its  accunrnlatiousi 
in  trust,  for  all  the  children  of  his  brother  who 
should  he  then  living.  The  hrother  had  seven 
children,  and  all  of  them  were  living  at  the  date  of 
the  will,  and  at  the  testator's  death.  All  the 
children,  except  the  second,  died,  and  none  of  them, 
except  the  eldest,  the  second,  and  the  fourth, 
attained  twenty-one.  The  fifth  was  the  last  that 
died: — ^Held,  that  the  trust  for  accumulation  did 
not  continue  until  the  seventh  child  would  have 
attained  twenty-one,  if  living,  but  that  it  ceased  on 
the  death  of  tiie  fifth  child,  and  that  the  second 
child  then  became  entitled  to  the  trust  f\ind.  Evan* 
v.  Pilkington,  10  Sim,  412. 

Testator  bequeathed  his  residue  to  several  classes 
of  persons.  Some  of  the  parties  were  members  of 
two  of  the  classes: — Held,  nevertheless,  that  they 
were  entitled  to  only  one  share  each  of  the  residue. 
Fruen  v.  Osborne,  11  Sim.  182. 

Testator  gave  to  his  wife  all  his  goods,  chattels, 
and  personal  estate  whatsoever,  and  charged  his 
real  estates  with  the  payment  of  his  funeral  and 
testamentary  expenses  and  debts,  and  exempted  his 
personal  estate  from  the  payment  thereof.  He  then 
gave  pecuniary  legacies  to  two  of  bis  children,  and 
charged  his  real  estate  with  the  payment  of  them  ; 
and  directed  that  during  the  minority  of  the  legatees, 
his  trustees,  their  heirs,  and  assigns,  should  raise 
out  of  the  rents  of  his  real  estate,  or  by  any  other 
means  they  might  deem  expedient,  annual  suras 
for  the  maintenance  of  the  legatees,  not  exceeding 
four  per  cent  per  annum  upon  their  respective  lega- 
cies. Some  years  afterwards  the  testator  was  found 
a  lunatic,  and  by  an  order  in  the  lunacy  4,250f. 
was  allowed  yearly  for  the  maintenance  of  him  and 
his  family,  and  such  allowance  was  to  be  made 
from  the  6th  of  April  18S4,  and  to  be  continued, 
from  time  to  time,  until  further  order,  and  to  be 
paid  to  his  wife  by  the  committees  of  his  estate  out 
of  the  rents  and  profits  thereof.  The  testator  died 
on  the  6th  of  October  1889.  His  wife  had  received 
all  that  was  due  in  respect  of  the  allowance  down 
to  the  6th  of  April  1839,  but  nothing  afterwards. 
She  claimed,  under  his  will,  his  personal  estate,  in- 
cluding the  rents  of  his  real  estates  due  at  his  death, 
free  from  the  payment  of  his  funeral  and  testamen- 
tary expenses,  debts  and  legacies;  and  she  also 
claimed  one  moiety  of  the  4,250/.  for  the  last  six 
months  of  the  tcstator*8  life,  and  insisted  that  it 
ought  to  be  raised,  as  a  debt,  out  of  the  real  estates: 
— Held,  that  the  funeral  and  testamentary  expenses, 
debts  and  legacies,  were  payable  out  of  the  real 
estates  only,  and  that  the  widow  was  entitled  to  the 
whole  of  the  personal  estate,  including  the  arrears 
of  rent;  but  that  she  was  not  entitled  to  the  moiety 
of  the  4,250/.,  that  sum  being  payable  only  out  of 
the  rents,  and  there  being,  in  consequence  of  her 
claim  before  mentioned,  no  rents  to  pay  it  with. 
Jones  V.  Bruce,  11  Sim.  221. 

Testator  gave  his  real  and  personal  estates  to 
trustees,  and  directed  them  to  invest  his  personal 
estate  in  th&  purchase  of  land,  and  to  pay  the  rents 


subject  to  certain  annuities  to  his  son  for  life,  and 
in  case  his  son  should  die,  leaving  behind  him  no 
legitimate  issue,  then  he  directed  the  trustees  to 
pay  the  rents  to  his  the  testator's  widow  for  Kfe, 
but  in  case  his  $on  should  die,  leaving  behind  him 
legitimate  issue,  then  at  the  end  of  six  months  after 
the  eldest  male  child  then  living  of  his  son  should 
htnre  attained  twenty-five,  or  in  default  of  male 
issue,  the  eldest  female  child  then  living  of  his  son 
should  have  attained  twenty-one,  to  convey  all  the 
estates  of  the  eldest  male  ehild,  or  in  default  of 
male  Issue  to  the  eldest  female  child,  and  to  his  or 
her  heirs  of  his  or  her  body  lawfully  begotten,  abso- 
lutely for  ever.  The  testator  then  (in  case  his  son 
should  die  during  the  minority  of  such  eldest  male 
or  female  child)  provided  for  their  maintenauce  out 
of  the  rents  till  he  or  she  should  attain  the  respective 
ages  before  mentioned,  and  then  declared  that  in 
case  his  son  should  not  die  during  such  minority, 
his  estates  should  continue,  on  the  trust  aforesaid, 
until  six  months  after  his  son's  death,  and  then 
pass  to  his  son's  eldest  male  or  fismale  child,  jn 
manner  before  expressed,  and  in  case  his  son  should 
die  leaving  no  Intimate  issue,  then  that  the  trus- 
tees should,  after  the  death  of  the  testator's  wife, 
convey  the  estate^  to  certain  other  persons.  The 
testator's  son  married,  and  had  a  son  born  after  the 
testator's  death.  The  Court  held  the  trust  for  the 
grandson  not  to  be  v6id  for  remoteness,  and  the 
grandson  having  survived  his  father,  and  attained 
twenty-one,  but  being  under  twenty-five,  and  all 
the  annuitants  being  dead,  ordered  the  estates  to  be 
conveyed  to  him.  Jackson  v.  Majortbanks,  12  Sim. 
93. 

Testator  devised  h!s  real  estates  to  trustees  in 
trust  to  sell  as  soon  as  conveniently  might  be  after 
his  decease,  and  as  to  the  proceeas,  together  with 
the  intermediate  rents,  after  payment  of  the  testator's 
funeral  and  testamentary  expenses,  debts  and  lega- 
cies, to  pay  one  moiety  to  his  nephew,  and  to  invest 
the  other  moiety  in  the  ftinds,  in  trust  for  his  nephew 
for  life,  and  after  his  death  for  his  children.  The 
real  estates  were  not  sold  until  some  years  after  the 
testator's  death : — Held,  that  rents  accrued  in  the 
mean  time  ought  not  to  be  invested  for  the  benefit  of 
the  nephew  and  his  children,  but  that  the  nephew 
was  entitled  to  them.  Vigor  v.  Harwood,  12  Sim. 
172. 

A  will  contained  the  following  clause  :  **  I  recom- 
mend that  the  house  and  premises  may  be  disposed 
of  as  soon  as  possible,  and  after  paying  all  just 
debts,  may  be  equally  divided,  share  and  share 
alike.  Mrs.  M,  Mr.  and  Mrs.  Vf  and  children, 
likewise  H  H" : — Held,  that  Mrs.  W  was  entitled  to 
an  equal  share  of  the  proceeds  of  the  house  and 
premises,  as  tenant  in  common  with  her  husband, 
and  her  children  living  at  the  testator's  death,  and 
with  Mrs.  M  and  H  H.  P(une  v.  Wagner,  12  Sim. 
184. 

Testatrix  gave,  to  the  eldest  son  of  her  daughter 
who  should  be  living  at  her  own  decease,  ten  guineas, 
and  added  that  she  left  him  no  larger  sum,  oecause 
he  would  have  a  handsome  provision  from  the 
estate  of  her  late  husband  and  the  estate  of  his  own 
father  (who  was  still  alive):  and  she  gave  the 
residue  of  her  property  to  all  the  children  of  her 
daughter,  except  the  daughter's  eldest  son,  or  such 
of  her  sons  as,  by  the  death  of  an  elder  brother, 
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thouM  become  an  eldest  son,  equally  to  be  dWided 
ainong;tt  them  when  the  yoniigett  should  attain 
twenty-one.  The  daughter's  eldest  son  was  pro- 
vided for  in  the  manner  mentioned ;  but  he  died 
before  the  youngest  child  attained  twenty-one,  and 
the  provision  did  not  devolve  upon  the  daughter's 
second  son :— -Held,  aavertheless,  that  the  latter  was 
esclnded  from  paiticipating  in  the  residue.  Liveuy 
▼.  Lw€teyt  IS  Sim.  83. 

Testator  directed  his  trustees  to  sell  his  real 
and  personal  estate,  and  to  pay  the  interest  of  the 
proceeds  to  his  daughter  for  life,  and,  after  her 
death,  to  assign  the  principal  and  the  parts  of  his 
real  and  personal  estate  remaining  unsold  (if  any) 
to  her  children,  when  they  should  attain  twenty- one; 
and,  if  his  daughter  should  die  without  leaving 
issue,  or  leaving  issue,  all  of  them  should  die 
under  twenty-one  and  without  issue,  then  to 
assign  the  proceeds  and  the  parts  of  his  real  and 
personal  estate  remaining  unsold  (if  any)  to  his 
personal  renresentatives,  his,  her  or  their  heirs, 
executors,  administrators  and  assigns.  The  daughter, 
who  was  the  testator's  next-of-kin  at  his  death,  died 
without  having  had  a  ehild:— Held,  that*  by 
"issue*'  the  testator  meant,  ''children;*'  and  that 
the  persons  who  were  his  next-of-kin  at  his  daughter's 
death,  were  entitled  under  the  ultimate  trust. 
Minter  t.  IVraUh,  13  Sim.  52. 

Testator  gave  an  annuity  to  a  tmatee,  in  trust  to 
ay  the  same  to  his  daughter  for  her  s«>arate  use 
or  life,  remainder  to  her  husband  to  enable  him  to 
Diaintain  his  children  by  her,  until  the  youngest 
attained  twenty-one;  and,  if  the  husband  should 
die  before  the  youngest  child  attained  twenty-one, 
then  upon  trust  for  Uie  trustee  to  apply  the  annuity 
in  like  manner  as  the  husband  was  directed  to  do : 
— Held,  (the  daughter  being  dead)  that  the  huaband 
was  bound  to  apply  the  annuitv  for  the  maintenaHco 
of  the  children ;  but  that,  if  he  maintained  them 
properly,  they  would  pot  be  entitled  to  an  aoeoqftt 
agamst  him.    Ltftah  v.  Ltachy  13  Sim.  304. 

Testator  devised  all  his  real  estates  to  trustees  i 
as  to  his  fieehold  messusfre,  farmi  lands  and  here- 
ditaments in  the  county  of  B,  in  trust  for  C.  The 
testator  had  a  farm  in  that  county,  consisting  of  a 
messuage  and  116  acres  of  land,  of  which  the  mea- 
suage  and  the  greater  part  of  the  land  were  free-r 
hold,  and  the  other  parts  leasehold  for  long  terma 
of  years  at  peppercorn  rents;  and  they  were  inter- 
spersed with  and  undistinguishable  from  the  free-f 
hold  part,  and  had  been  'demised  therewiUi  as  one 
farm,  at  one  entire  rent,  and  the  testator  had  always 
treated  and  dealt  with  them  as  freehold  :—Held» 
nevertheless,  that  the  leasehold  parts  were  not  com* 
prised  in  the  trust    Stomt  v.  Oretuwg,  13  Sim.  390. 

Testator  directed  one-half  of  the  interest  of  his 
residue  to  be  paid  to  his  daughter  and  only  child, 
and  the  other  half  to  hia  wife,  during  thair  joint 
lives ;  and  that,  if  his  daughter  survived  her  mother 
or  married  and  left  issine,  theft  that  the  whc^  of  the 
capital  should  be  paid  to  her,  after  his  wife's  death ; 
but  if  she  died  first,  without  marrying  or  leaving 
issue,  then  that  the  trustees  tkouid  accumulate  tkg 
interett  of  the  residue  so  far  as  it  was  not  directed 
to  be  paid  to  his  wife,  and  that,  on  her  4eath,  one* 
half  of  the  capital  should  he  divided  amongst  bn 
nearest  of  kin,  and  the  other  half,  amongst  his  wife'a 
nearest  of  kin.    The  daughter  was  the  testator'* 


nearest  of  ktn  at  hia  death.  She  died  a  spinster, 
befbre  her  mother.  At  the  mother's  death  the  tes« 
tator's  ^ster  was  his  neatest  of  kin : — HeM,  that  by, 
'*  my  nearest  of  kin,"  the  testator  meant  his  nearest 
of  kin  ol  Aif  omm  dbolA,  and  not  at  the  death  of  his 
wife;  and,  consequently,  that  the  personal  xepie- 
aentative  of  his  daughter,  and  not  his  sistcK,  was 
entitled  to  one  moiety  of  the  residue.  Urfukart  v. 
UrwUuartf  1 3  Sim.  6 1 3. 

Teatatxix  concluded  her  will  as  fbllowB : — *  My 
house  in  Trevor- square  I  givo  to  my  brother  as 
residuary  legatee  of  my  remaining  property  for  the 
benefit  of  his  ehildren** :— Held,  that  the  brsther 
took  the  residue  as  well  as  the  house  n  trust  (br 
his  children.    Jndenrick  v.  Indgrwiek,  18  Sim.  €32. 

A  testator  gave  one  estate  to  /ames  upon  tmit 
to  pav  to  testator's  wife  13iL  a  year  for  lifo,  and  after 
her  decease  he  gave  Ihe  estate  to  Tliomaa.  The 
testator  also  gave  a  aecond  estate  to  James  upon  trust 
to  pay  testator's  wife  28t  a  year  for  life,  and  after 
her  decease  he  gave  this  estate  absolutely  to  James, 
and  he  declared  that  if  Jaraea  should  negleet  or 
reftise  to  pay  the  annuities  from  either  of  the  said 
estates  when  they  became  doo}  that  his  wife  should 
have  power  of  selling  the  estates,  and  to  appitmrista 
the  money  to  her  own  nae.  The  rents  being  insuf- 
ficient to  pay  the  annuities, — Held,  that  the  widow 
had  a  right  to  sdl  unless  Jsmes  paid  die  foil 
amount  of  the  annuities,  but  that  he  was  not  per- 
sonally bound  to  pay  fliem.  Halloa  v.  IhiMoa,  2 
Bea.  236. 

A  testator  bequeathed  a  moiety  of  personal  estate 
to  his  daughter  for  life,  with  remainder  to  het 
children,  with  remainder  to  the  children  of  such 
children  as  should  die  in  the  life  of  the  damgihter; 
be  gave  the  other  moiety  to  his  son  for  life,  wift 
remainder  to  his  children,  but  if  his  son  died  without 
issue  him  surviving  he  gave  the  last-mentioned 
moiety  to  the  children  of  his  daughter  in  snch 
shares  and  propoitions  and  in  such  manner  as  wu 
thereinbefore  directed  and  appointed  for  the  pay- 
meut  and  division  of  their  shares  in  the  other  moiety; 
(he  son  died  without  issue: — Held}  that  the  daugh- 
ter took  a  lile  interest  in  l!he  second  moiety  by 
implioation.    BaoUt  v.  H^/ikuu^  2  Bea.  276. 

Bequest  in  trust  for  all  the  children  of  the  tes* 
tator's  late  uncle,  J  B  deoeaaed,  to  be  divided  equally 
amongst  them  and  the  isawe  of  such  of  them  as 
should  be  deeeaaed,  share  and  ahare  alike,  sudi 
issue  to  be  entitled  to  the  ahare  of  hia  deeeased 
parents  equally  amongat  than :  ^  Hdd»  that  a  mnd- 
child  of  J  B,  whose  parept  was  dead  at  ^  date  of 
the  will,  was  entitled  to  take^  BM  v.  Bt^wkk^  2 
Bea.  308. 

Bequest  to  teatator'a  wifo  for  life  and  after  her 
death  to  make  a  division  between  the  testator's 
four  children.  A,  B,  C,  and  D»  his  son's  sharea  to  be 
paid  immediately  and  his  daughter's  ahaxee  to  be 
invested  for  them  for  lifo,  with  remMuder  between 
all  their  children  to  become  veiled  at  the  age  of 
twenty-fivCf  with  a  gifi  over  to  ^e  children  of  the 
others  who  should  iSre  to  attain  the  age  of  twenty- 
five,  in  case  either  daughter  should  die  without 
leaving  any  child,  who  should  live  to  attain  twenty- 
five,  with  powers  for  the  maintenance  and  advance« 
meat  of  such  childc^v : — Helda  that  the  gift  over 
was  too  remote ;  and,  secondly^  that  the  gift  to  the 
daughters  in  tbe  first  iaataape»  hsing  akMlate  and 


'-  '  •  ■    ■      "'  -      II'. 

WtLL — (CONSTHUCTION). 


81  r 


I    « 


the  attempt  to  Uixut  j(t  Juving  failed^  tJb^e^ Absolute^ 
intere ;»t  remained  uoaffectedy  «o  Ijtat  the  wpreseA? . 
tativea  o(  a  daugiitei  who  died  whliottt  c£ildr«j;i^. 
weie  .entitled  Uk  he^  oii^*^o\irtbv,  «^.are.  •  jKa'i^  v^ 
Horrfiflic*,  2Bea.3fi;2..,i,    ,       .       *    .     ,  • 

.  JB^^uest  to  trustee*  to  tie  divided  betv7een,4l)e^ 
testator's  .wife  and  six  ])iQor  meizxhers  p(  ^  ohapelf 
share  and  share  alllce :— Veld^  that  ihe,  wife  ifraft 
eotiitI«d  tg  Qve^eventli  absotuttely*  an((  th<Lt  <fce 
other  six-^veothsfQ^rme^  a  i^ennanent  (sWitabl^ 
fqudy.  the  interest  alone  of  wbicH  ivas  from  time  to-^ 
time  jiayable  to  the  poor,    ^ego^^  v.  fh^  Attprv^y . 
e^«ra/,2Bea,S66{ 

A  testator  gave  the  residue  of  his  estate  and 
effects  to  trustees  to  permit  the  rents,  interest^  s^d 
annual  proceeds  to  be  received  by  A.  for  lifh,  and 
aTterlua  decease  to  C  and  P  when  they  attained, 
twenty-ono^^with-  power,  after  the  death  of  A,  to , 
apply  tbe  rents,  &c.  towards  the  maintenance  of, 
C  and  D  until  Uieicabares  should  become  vested  {. 
part  of  the  residue  consisted  of  leaseholds ; — Held, 
that  the  tenant  for  life  was  entitled  to  eigoy.  them. 
ia  specie,  and  that  they  were  not  to  be  converted  for  . 
the  benefit  of  those  in  remainder.    OikodenQttgh  v. . 
Tremanronde,  2  Bea.  ^12. 

A  testator  devised  a  copyhold  estate  to  trustees  . 
in  trust  to  pay  the  rents  to  his  wife  until  his  youngest 
child  attained  twen^-one,  sne  maintaining'  his 
.  children  until  that  event,^  and  vhen  and  as  soon  as 
tKat  event  should  liappen  tipon  trust  to  pay-one-^- 
iiAh  of  the  rentf  to  hu  wife  for  life.  He  thei^  ga,ve ' 
the  remaining  four-filths  separately  to  his  four . 
daughters,  nomiitatim^  for  life,  with  remainder  to 
their  respective  children;  and  it  was  his  will  that  if 
any  of  his  children  should  die  without  l^sue,  the 
share  of  her  so  dying  should  go  to  the  children  of 
such  of  his  daughters  as  fmould  leave  issue;  but 
in  case  alt  his  daughters  ^ould  He  without  leaviog 
lawful  issue,  then  he  devised  all  his  said  real  and 
persons]  estate  *xinto  his  brothers  and  sisters:  he 
subsequently  devised  the  one-filtb  given  to  the  wife 
for  life  in  a  similar  manner.  A,  one  of  the  daughters, 
died  without  issue  before  tne  youngest  attained 
twenty-one : — Held,  that  the  shcires  vested  on  the 
youngest  attaining  twenty-one ;  that  the  gift  over 
was  only  of  vested  shares,  and,  therefore,  there  was 
aii  intestacy  as  to  the  one-fiflh  intended  for  A, 
Bastin  V.  H^atts,  3  Bea.  97. 

Personal  estate  held  upon  the  context  of  a  will 
not  exonerated  from  the  payment  of  debts  and 
legacies,  where  a  real  estate  devised  fox  tSie  pay- 
ment thereof^  fn  exoneration  of  the  personal  estate, 
pn)ved  to  be  insufficient  Colvite  ▼.  Middltton,  Z 
Bea,  570. 

Bequest  "to  A  and  B  of  tbe  sum  of  2d^  per 
annum  each,  for  and  during  the  term  of  their 
natural  lives,  or  the  life  of  the  longest  liver  of  them, 
for  their  or  her  own  absolnte  nse  and  benefit": — 
Held,  that  on  the  death  of  A,  her  annuity  survived 
to  B  for  her  Ufb.     Vaiton  v.  Finehf  4  Bea.  186. 

A  testatrix  first  directed  her  ftineral  expenses  to 
be  paid,  and  she  gave  the  "remainder  of  her 
**  monies"  to  B,  and  her  wearing  apparel,  trinkets, 
and  all  other  property  whatsoever  and  wheresoever 
to  C : — Held,  that  money  in  the  fttnds  did  not  pass 
•  toB.     ^//»  V.  PfexfAvf/,  4  Bea:  208. 

Gift  to  A  for  Hfe,  with  remainder  in  case  A  died 
unmarried  (which  happened)  between  B  and  C,  or 
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sij ch .  of .  thens  as  sJio^iI^  tel .  tbeu  l\  v^ng* .  and '  *the 
lawful  children  o^f  suchnf  thexn.a;^  (^ouXd  be  the^* 
dif ad;  for  the  share  .pf.  the  father  pr.  i^otUer  de* . 
ceased.  . Only  "B  and  C.  died  in  tbe  L'fetune  of  .the  < 
tenant  for  life^ .  B  had  issue,  C  had,  none :— Held^ . 
that  Cs  interest  was  not  Yi^te^and  ^at  Ha  repre^ 
sentaUves  were  not  entitleu,.  jVid.  w    >' 

'Where  (here  is  no  gift  of  theundispQsodrof.residve« 
Si  testator  eann(^,  .by.  ne^tive  words,  exdude  ope 
of  hianext-ofrHa  from  p^tic^pating  in  it^  ,  A  tej?- 
tator  ty,  his  wiD  cj|it  oQf  his  wiaow  from  ai\y  part  of., 
his  property,  and  directed  she  should  not  xeceive ' 
any  benefit  Ibere^ra,  but^hemade.  no  disposition., 
of  his  property: — ^Held,  that  s^ie  w^,  neyetrthcless, , 
entitled  to  her  share  of  the  uqdispose^-qf  residue., 
Jtiilmsmy.Jphwont,^J^&^.^\Zf    .  ,.         t    ,.        .  , 
Bequest  of^ an  annuity  to' A. and  B,.  aj|d»to  the  . 
survivor  for  Ufe.'ii»d  (f  A  should  ha^ve  any  chilgbren  ' 
then  to  be,e(j^ually  divided  b^t^veen  them,  but  if  A  . 
shoul4  die  without  lawful  issue,,  then  to  ^  snd  tis  . 
heirs  for  ever  j— rSeld,  th#t  the  children  of  A  tool^ 
abMlute  interests  in  a  perpetual  annuity.    Hobmom 
V.  Sunt,  4  Bea.  450.  .     , 

Bequest  of  leaseholds  .after  prior  life  estates  to  . 
A  B,   her  executors*,  administrators,  .and  assigns, 
during  tbe  term  of  her  natural  life : — Held,  on  the 
context,  fo  give  life  estates  only.   MorraU^  v.  jSuUon^, 
4  B^a,  471,  ,  ,  , 

A  liniit^^  fund  W|is  given  to  A  B  Until  some 
child  of  bIs  should  attain  twenty-one,  and  100/, 
consols  ^was  to  be  paid  thereout  to  each  of  bis 
children  as  they  attained  twenty-one.  The  fund . 
was  insi^fficicnt  to  provide  for  all  the  children.  A 
child  attained  twenty-one : — Held,  that  he  was, . 
notwithstanding  the  deficiency,  entitled  to  1,000/, 
consols. 

A  B  had  issue  at  the  death  of  the  testatrix; — ^ 
Held,  also,  that  the  children  born  after  her  deatK 
were  also  entitled.    Bvatu  v.  Harris,  6  Bea.  45. 

A  testator  after  giving  his  real  estate  to  the  eldest 
son  of  A  for  life,  with  remainder  to  the  other 
cUHdren  of  A  in  tail,  with  remainder  over,  gave  his, 
personalty  in  trust  to  pay  the  dividends  to  the 
children  and  grandchildren  of  A,  who  should  not 
"  from  time  to  time**  be  entitled  to  tlie  rents  of 
the  freeholds.  By  a  codicil,  he  declared  that  the 
children  of  B,  C»  and  D,  living  at  the  death  Of  the 
tenant  for  lif)^,  should  '^take  weir  shares''  of  the 
personal  property  with  the  representatives  of  A : — 
Held,  that  the  gift  was  to  the  children  and  grand- 
cMldren  Hving  at  the  death  of  the  tenant  for  life, 
and  was  not  too  remote.  Harvey  v.  Harvey,  3  Bea. 
1<4. 

A  testator  gave  his  widow  •*  the  flill  and  entire 
enjoyment"  of  his  real  and  personal  estates,  which, 
after  her  death  he  gave  to  other  persona ;  and  he 
empowered  her  to  retain  a  sum  of  150/.  a  year, 
given  to^btber  parties  for  renewing  the  leaseholds  : 
— Held,  she  was  entitled  to  enjoy  the  leaseholds  in 
specie.  That  it  was  notf  imperative  on  her  to  renew, 
but  that  she  had  acted  wrong  in  surrendering  a 
lease  of  which  she  was  t^e  only  cestui  que  vie,  as 
she  thereby  deprived  herself  of  the  option  of  renew- 
ing for  the  benefit  of  the  parties  in  remainder.  Ibid. 
Stock  in  the  funds  held  In  trust  for  the  wife  for 
life,  with  remainder  as  the  husband  should  appoint, 
and  in  defiiinlt  to' his  executors,  administrators,  or 
assigns : — Held,  not  to  pass  under  the  will  of  the 
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httslMnd,  by  the  words  **  money  he  might  have  in 
the  books  of  the  Governor  and  Company  of  the 
Bank  of  England."  Howell  t.  Gaylor,  1 1  Law  J. 
Rep.  (n.b.)  Ch.  398  ;  5  Bea.  157. 

Bequest  to  widow  fbr  life,  and  afterwards  to 
transfer  to  testator's  children,  "then**  livingi  with  a 
gift  to  the  issae  of  snch  children ;  if  dead,  the  issue 
to  take  only  the  share  their  father  would  have  been 
entitled  to : — Held,  that  the  issue  took  by  substitu- 
tion, and  that  to  entitle  them  they  must  survive  the 
tenant  for  life.    Bennett  v.  Merrimanf  6  Bea.  S60. 

A  compromise  under  the  Court : — Held,  not  to 
exclude  a  point  of  construction  not  then  under  con* 
sideration.     Ibid. 

The  words  "lawful  heirs"  held,  npon  the  con- 
text of  a  will,  to  mean  heirs  of  the  body.  Simp$im 
T.  Athworth,  6  Bea.  412. 

A  testator,  having  several  children,  directed  the 
purchase  of  an  estate  for  one  of  his  daughters  "  fbr 
her  use,  and  her  lawful  heirs,"  to  be  returned  if  she 
died  without  lawful  heirs  to  the  other  children  that 
had  heirs: — Held,  npon  the  context,  that  lawful 
heirs  must  be  construed  heirs  of  the  body;  that  the 
daughter  took  an  estate  tail ;  and  that  the  (fift  over 
was  also  an  estate  taiL  Simpson  v.  Athworth^  6  Bea. 
412. 

By  deed,  10,000^  was  settled  on  A  B  for  life,  with 
power  to  appoint  to  her  children  or  their  issue,  and 
in  default  in  trust  for  her  children ;  power  was  also 
given  to  A  B  to  appoint  a  life  interest  to  her  hus- 
band. Afterwards,  by  will,  the  settlor  gave  a  similar 
sum  '*  to  be  laid  out  for  the  tolt  ben^t  of  C  D,  in 
the  same  manner,  as  nearly  as  might  be,  as  the 
10,000/."  secured  for  A  B  by  the  deed :— Held,  that 
C  D  was  entitled  to  powers  of  appointment  in  favour 
of  her  children,  their  issue,  and  her  husband ;  but 
that  the  children  took  nothing,  except  through  the 

?ower.  Conntnt  Be  rehtoUU  TMarqtUt  ofHertfirdf 
Bea.  172. 

A  testator  directed  that  certain  stock  should  stand 
in  his  name,  and  certain  real  estates  remain  un- 
alienated "nntil  the  following  contingencies  are 
completed;**  and  after  giving  life-interesta  in  such 
stock  and  estates  to  his  two  children,  with  remainder 
to  their  issue,  he  declared,  that  in  case  his  two 
children  should  bbth  die  without  leaving  lawflil 
issue,  the  same  should  be  disposed  of  as  afler<* 
mentioned,  that  was  to  say,  the  survivor  of  his  two 
children  should  have  power  to  dispose  by  will  of  his 
real  and  personal  estate.  **  Amongst  my  nephews 
and  nieces,  or  thcfir  children,  either  all  to  one  of 
them,  or  as  many  of  them  as  my  snrvivittg  child 
shall  think  proper :" — Held,  that  a  trust  was  created 
in  favour  of  the  testator^s  nephews  and  nieces,  and 
their  children,  subject  to  a  power  of  selection  and 
distribution  in  his  surviving  eliild.  Bnrromgh  v. 
PMlcox,  6  M.  &  Cr.  78  j  Laeey  v.  PMleox,  Ibid. 

The  testatHx  gave  the  residue  of  her  real  and 
personal  estate  equally  between  her  brother,  her 
meter,  and  her  nephew,  W  aftd  E  his  wife  (E  being 
the  niece  of  the  testatti*),~Held,  that  the  husband 
and  wife  took  one  share  each,  and  not  merely  one 
shar©  between  th«m.  Warrington  v.  Wtirrington, 
2  Hare,  04. 

A  testator  directed  his  debts  to  be  paid,  and 
appointed  executors  in  England,  and  other  executors 
in  Italy,  directing  the  English  Executors  to  trans- 
mit the  residue  to  the  Italian  executors,  and  be- 


queathing such  residue  amongst  cU»es  of  persons 
alleged  to  reside  in  Italy :— Held,  that  the  sum  to 
be  paid  over,  being  the  reaidne,  after  payment  of 
debts,  the  Italian  executors  mnst  be  regarded  as 
simply  trustees  of  that  fund,  and  not  as  exeeuton 
holding  it  charged  with  debu ;  and  that,  tbetefiBre, 
inquiries  must  be  directed  to  ascertain  the  penws 
beneficially  entitled  to  ifie  fund  under  die  bequest 
Weatherby  v.  St,  Georgio,  2  Hare,  634w 

Bequest  of  a  share  in  certain  troat  fundi,  in  trait 
for  A,  his  executors,  administrators,  and  assigns, 
provided  that,  if  A  should,  during  tlie  life  of  B  or  C, 
assign,  charge,  or  otherwise  dispose  of  bis  share  hi 
the  principal  or  interest  thereof,  or  attempt  or  agree 
to  to  do,  or  do  any  act  whereby  his  ahare  in  the  said 
monies,  if  payable  to  himself  or  his  ezeenton  or  ad- 
ministrators,  would  liecome  reefed  in  some  other 
person,  then,  and  in  sucb  case,  all  Ida  estate,  rieht, 
title,  and  interest  in  such  trust  moniee  should  aEett> 
lutely  cease  and  determine,  and  thereby  and  tiieipe- 
upon  become  absolutely  fbrAdted ;  and  the  trustees 
ahould  thenceforward  stand  possessed  of  the  shaies 
or  share  so  forfeited,  in  trust  to  pay,  apply,  and  dis- 
pose of  the  annual  produce  thereof,  dnitng  fbB  Kves 
of  B  and  C,  for  the  support  and  maintenance  of  A, 
and  of  his  wife  and  family,  or  otherwise  for  Us  and 
their  benefit,  in  such  manner  as  the  troatees  should 
think  proper,  and  af^er  the  death  of  B  and  C  ahcfdd 
settle  and  assnre,  or  pay  and  ^ply  and  dispose  of 
the  share  so  forf^ted,  In  trust  for  or  for  tiie  besefll 
of  A  and  his  family,  in  such  manner  aa  they  shoaU 
in  their  discretion  think  proper.  A  assigned  ail  hit 
property  to  trustees  for  his  creditors,  and  therely 
committed  an  act  of  bankruntcy,  and,  a  flat  being 
issued  against  him,  he  was  declared  a  bankrupt:— 
Held,  that,  upon  the  execution  by  A  0f  ibe  assin- 
ment,  his  share  and  interest  in  the  tmst-oirtneB 
became  subject  to  the  trust  declared  by  tbe  wfli  ft* 
the  benefit  of  A,  and  hit  wife  and  family ;  tiiat  A  wu 
not  of  necessity  entitled  to  any  partof  the  income  qf 
the  trust  monies  separately  fi'om  his  wife  and  diSt- 
dren ;  but  that  any  interest  of  A  in  the  trast  msnies 
not  applicable  for  the  support  and  maintenmoe  d 
bis  wife  and  children  passed  to  hia  assignees  en  hii 
bankruptcy.    Kettrtb^y,  ff^odceek,  S  Hare,  18Sl 

Testator  directed  the  residue  of  Ida  peraoosi 
estate  after  the  death  of  his  wifb,  who  was  fenait 
for  life,  to  be  divided  as  follows  :«--irb  bis  five 
nephews  and  nieces.  A,  B,  C,  D  and  K,  two  shsni 
each,  and  to  tbnr  children  one  dme  etb,  the 
nephews  and  nieces  survived  the  testator  >-^SM« 
that  the  residue  vested  in  the  nephews  and  tatoM, 
and  their  children  living  at  the  testatot's  deadi,  m 
bom  in  the  lifetime  of  the  tenant  for  Hfe,  Ac  ekii- 
dren  taking  per  eapiUa^  but  die  abareeof  ttdi  of  Hie 
nephews  and  nieces  being  double  tl^it  of  each  dniil 
Cook  V.  Bowen^  4  T.  &  C.  244. 

Upon  tbe  oonstruction  of  a  win  tte  Cenrt  hdl 
that  a  testator  did  not  intend  a  eonvctnoa  oat  and 
out,  and  that,  the  purpose  fbr  conveittdn  bavfng 
partially  failed,  the  heir-at*]aw  was  entitled.  £r 
parte  Pring  re  the  London  Bridge  Aetg,  4  T.  ft  C. 
507. 

Held,  upon  tbe  constntctlon  of  a  wfD  tbi^  a 
primary  direction  fmr  payment  of  all  the  tesCslsf*s 
debts,  did  not  render  hia  reel  property  eqiMMe 
assets.     Pfiee  f.  North,  4T.  ft  C.  M9. 

There  wer^-two  hiconsistent  eiaases  in  a  aflL 
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By  the  former  tbe  tuxplos  rtaU  ojf  the  tettotor** 
reiil  eitates,  after  maiotenance  of  the  person  entitled 
to  the  possession  until  twenty>five,  were  added  to 
the  residue  of  the  personal  est&te.  By  the  latter 
i(e  surplus  rents,  after  maintenance  of  such  person 
until  twenty-one  (provided  his  attaining  twenty-one 
happened  within  the  legal  limit  of  time),  were 
aettfed  upon  the  same  trusts  aa  the  realty.  Testato? 
then,  by  a  codioil,  reciting  the  former  clause,  di- 
rected that  the  person  entitled  to  the  possession  of 
the  estate  should  be  let  into  the  receipt  of  the  rents 
and  profits  at  twenty-one : — Held,  that  as  the  codicil 
merely  affected  the  surplna  rents  between  the  age  of 
twenty-one  and  tweoty-fire,  and  as  in  other  respects 
the  latter  of  the  two  clauses  in  the  will  was  more 
probably  consistent  with  the  testator's  intentions, 
the  latter  clause  should  prevail  against  the  former, 
notwithstanding  the  express  recognition  of  the 
former  clause  W  the  codicil.  Skipperdttm  ▼.  TouWf 
I  T.  &  ColL  C.C.  441. 

The  rule  of  law  in  favour  of  preferring  the  latter 
to  the  former  of  two  dispositions  in  a  wSl,  dealing 
differently  with  the  aame  suVJect,  ia  applied  only 
fifWr  the  £silure  of  every  end^vonr  to  give  such  a 
reaionable  conetruetion  to  the  entire  disposition  a| 
will  render  every  part  of  them  operative.    Ibid. 

Testator,  possessed  of  personal  property  only,  by 
His  will,  directed  that  the  interest  on  his  property 
should  be  divided  into  four  equal  shares :  one  share 
to  be  given  to  bis  wife  for  life,  and  then  to  devolve 
to  his  children  and  the  longest  liver,  in  equal  shares ; 
the  remaining  three  shares  to  be  divided  equally 
between  his  three  children  and  their  heirs;  **  shoulw 
dll  my  children  die  without  heirs,  my  proper^  in 
that  case  to  be  divided  equally  between  the  children 
of  my  brothers  and  sisters  alive  on  the  death  of  nj 
last  child.''  At  the  date  of  will  no  brother  or  aister 
of  the  testator  had  died,  leaving  issue: — Quan, 
whether  the  limitation  over,  in  tne  event  of  all  the 
testator's  children  dying  without  heirs,  is  Toid. 
GarraU  v.  CocknvU,  1  Y.  &  Coll  C.C.  494. 

Testator  bequeathed  all  the  stock  in  Amda  which 
be  might  die  possessed  of^  to  trustees,  upon  trust  to 
pay  an  annuity  to  his  wife  for  life,  and  alter  her 
deoeaae  upon  trust  to  pay  and  apply  the  dividends 
of  the  stock  to  and  for  the  proper  use  and  benefit 
of  £,  the  eldest  daughter  of  his  brother  J,  and  the 
other  children  of  hia  aaid  brother,  in  equal  aharea, 
for  their  xespeetive  Uvea.  And  he  directed  that  the 
pdncipal  stock  should  be  divided  and  apportioned 
to  and  amongst  all  and  every  the  lawful  issue  of  the 
said  £,  and  the  other  children  of  his  said  brother, 
in  eqnal  shares  and  proportiona,  and  be  assigned 
to  them  respectively,  upon  their  severally  attaining 
tbe  age  of  twenty-one  years,  and  to  the  survivors  or 
survivor  of  them.  He  left  tbe  residue  of  hia  estate 
to  his  wife.  By  a  codicil  he  explained,  that,  by  £, 
the  eldest  dai^mer  of  his  brother,  he  meant  an  ille* 
gitimate  daughter,  called  £.  At  the  date  of  the 
testator's  will,  and  of  bis  death,  hia  brother  had 
three  children  only,  namely,  £,  M  and  J.  Of  these, 
£  survived  the  widow,  and  had  a  child,  who  also 
survived  the  widow ;  M  died  in  the  widow's  liie- 
time,  leaving  a  child  who  survivad  the  widow ;  and 
J  died  in  the  widow's  lifetime,  without  leaving 
iesue :— Held,  that  by  the  expression  **  £  and  the 
other  childrai,"  the  tesUtor  intended  the  three 
children  of  hia  brother  living  at  the  date  of  the  vrill ; 


that  each  of  the  three  children  took  a  life-interest 
only  in  one-third  of  the  dividenda;  and,  conse- 
quently, that  upon  the  death  of  the  widow,  £  took 
a  life  interest  in  one-third  of  the  dividends,  and  each 
of  the  children  of  £  and  M  took  one- third  of  the 
capiUl.    Leach  v.  Uach,  2  Y.  &  Coll  C.C.  495. 

A  testatrix,  after  bequeathing  certain  property  to 
her  two  daughters,  and  to  her  three  sons,  Thomas. 
George,  and  James,  gave  the  residua  of  her  peraonal 
estate  unto  her  two  sons,  Thomas  and  George,  if 
botb  livins  at  her  decease,  in  equal  shares  {  or,  if 
either  of  them  should  be  then  dead,  without  leaving 
issue,  whollv  to  the  survivor  of  them ;  and  if  they 
ahouldbe  then  both  dead,  without  leaving  issue, 
then  wholly  to  her  son  James ;  or  if  he  should  be 
then  dead,  vrithout  leaving  issue,  leaving  her  said 
daughtera,  or  either  of  them,  then  living,  then  to 
and  amongst  her  taid  daughters,  or  the  survivor  of 
them,  equally,  or  to  an  only  surviving  daughter. 
But,  nevertheless,  she  directed  that,  if  either  of  her 
daughters,  er  if  any  of  her  sons,  should  die  leaving 
issue,  the  issue  of  each  of  her  daughters  and  sons  so 
d^ing  and  leaving  issue  should  take  their,  her,  or 
his  parent's  respective  share  of  the  provisions  she 
had  already  made  for  her  said  daughters  and  sons» 
respectively,  equally,  share  and  share  alike,  in  case 
the  parent  or  parenta  of  such  issue  should  not  have 
otherwise  appointed  the  same : — Held,  first,  that 
the  testatrix,  by  the  term  **  provisions,"  meant  only 
the  residue ;  secondly,  that  the  two  sons,  Thomas 
and  George,  having  survived  the  testatrix,  were 
absolutely  entitled  to  the  residue.  Young  v.  Martin, 
2  Y.  &  Coll.  C.C.  502. 

A  testatrix,  after  bequeathinff  property  to  her  two 
sons,  proceeded  thus  :^-"  But  f  most  earnestly  wish 
that  my  said  sons  may  give  or  settle  their  respective 
shares  on  their  respective  daughters,  in  preference 
to  their  sons."* 

Quart — Whether  these  words  were  imperative 
or  merely  precatory.    Ibid. 

A  testator,  after  giving  hia  daughter  an  nbaolute 
power  of  appointment  by  will  over  certain  property, 
recommended,  though  he  did  not  absolutely  enjoin, 
his  said  daughter  to  distribute  the  aame  at  his 
decease  amongst  her  daughters  in  equal  shares : — 
Held,  that  these  worda  were  merely  precatory.  Ibid. 

Upon  the  oonstruotion  of  a  will, — Held,  that  tbe 
effect  of  general  words  of  charge  at  tbe  commence- 
ment was  net  cut  down  by  subsequent  words.  Jams 
V.  frilUam,  I  CoU.  CO.  156. 

Testator  bequeathed  the  interest  of  1,0001  stock 
to  his  grand-daughter  for  life,  and  gave  tbe  residue 
of  his  personal  estate  to  his  wife.  He  then,  after 
giving  certain  benefits  to  his  daughter  and  grand- 
daughter out  of  his  real  estste,  directed  that,  in  oase 
both  of  them,  his  said  daughter  and  grand-daughter, 
should  die  without  leaving  c^ldren  to  attain  twenty- 
one,  the  proceeda  of  the  aale  of  the  real  estate, 
t(^ther  vrith  the  1,0<MU.  stock,  should  go  to  the 
persons  who  would  have  been  entitled  to  his  per- 
sonal estate  under  the  Statute  of  Distributions,  in 
case  he  had  died  intestate: — Held,  that  the  right  of 
the  widow  to  the  X,000/.  atock  under  the  residuary 
clause  was  divested  by  tbe  subsequent  clause, 
although  she  was  herself  one  of  the  persons  wbo^  by 
virtue  of  that  clause,  and  in  the  event  therein  OMn- 
tioned,  was  to  ahare  the  1,000/.  stock ;  but  held, 
aUo^  that,  until  the  event  happened  on  which  the 


820 


WILL — (CoiTSTEtrCTTOK). 


gift  was  dtveitedi  she  was  entitled  to  'all  the  divi- 
dends.    Martin  v.  Glover^  1  Coll.  C.C.  269. 

Construction  of  the  word  "other"  contained  in  a 
residuary  bequest  of  "  all  other  the  rest  and  residue" 
of  the  testator's  personal  estate.     Ibid. 

Testator  first  gave  all  his  property  to  trustees 
upon  certain  trusts ;  andt  secondly,  directed  that 
the  trustees,  from  the  commencement  of  the  fifth 
year  from  the  date  of  his  decease,  should  set  apart 
annually  10/.  per  cent  upon  the  gross  income  of  his 
estate,  to  be  invested  as  additional  capital,  in  some 
good  and  valid  medium  of  profit  or  interest,  in  order 
that  the  new  income  derived  from  that  might  go  to 
increase  the  benefits  intended  by  the  former.  He 
then  proceeded  to  dispose  of  the  remaining  income : 
— Held,  that  no  partial  intestacy  was  created  by  the 
direction  as  to  the  10/.  per  cent.,  but  that  the  dispo- 
sitions of  the  bulk  of  his  property  were  to  be  treated 
as  if  it  did  not  exist  Thompson  v.  Thompson^  1  Coll. 

v>*0.  O9Q. 

Upon  the  construction  of  a  will, — Held,  that  it 
was  the  intention  of  the  testator,  in  the  event  of 
his  wife  and  any  of  his  children  living  at  his  death 
surviving  him,  that  there  should,  at  some  time  or 
other,  he  an  absolute  sale  and  conversion  of  his  real 
estate  for  their  benefit. 

Held,  also,  the  wife  and  one  of  the  daughters 
having  survived  the  testator,  that  the  daughter  did 
i^ot  take,  by  devise  or  descent  from  him,  any  real 
estate  descendible  to  her  heir-at*law.  Tily  v.  Smith, 
1  Coll.  C.C.  43*. 

Testator  gave  certain  fee-farm  rents  and  stock  in 
the  funds  to  trustees,  upon  trust  to  pay  the  annual 
produce  and  dividends  to  his  two  nieces,  M  and  If, 
for  their  lives  and  the  life  of  the  survivor ;  and  after 
the  decease  of  the  survivor  of  them  unmarried,  to 
convey  or  transfer  the  rents  and  the  stock  to  the 
children  of  B ;  with  a  proviso,  however,  that  if  his 
nieces,  or  either  of  them,  should  marry,  the  trus- 
tees should  have  power  to  settle  the  share  of  the 
party  marrying  for  her  benefit  and  that  of  her  hus- 
band and  children-;  and  that,  in  the  event  of  a 
marriage  and  children  of  the  marriage  who  should 
attain  twenty-one  (but  not  otherwise),  the  limita- 
tions over  in  favour  of  B's  children  should  be  void ; 
and  the  testator  gave  the  residue  of  his  property  to 
M  and  N  absolutely.  M  and  N  both  married,  but 
had  no  children,  and  their  settlements  provided, 
that,  in  the  erent  of  their  having  no  children,  tlie 
persons  interested  under  the  win  should  take: — 
Held,  that  the  children  of  B  were  entitled. 

Testator  gave  certain  real  and  personal  property  to 
trastees,  upon  trust  to  pay  the  annual  income  to  his 
two  nieces,  in  equal  moieties,  during  their  lives ;  and 
aller  the  death  of  either  of  them  unmarried,  then  upon 
trust  to  pay  the  whole  income  to  the  survivor  during 
her  life.  Upon  the  death  of  one  of  the  nieces  who 
had  married, — Held,  upon  the  construction  of  the 
entire  will,  that  the  siwivor  was  entitled  to  the 
whole  income  for  her  life.  Doyne  y.  Cartwright,  1 
Coll.  C.C.  482. 

Testator  bequeathed  the  residue  of  his  estate 
equally  between  his  two  sons  and  his  daughter,  with 
%  direction  that,  in  case  either  of  his  sons  should  die 
under  fwenty-one,  or  in  case  his  daughter  should 
die  unmarried,  the  share  of  the  son  or  daughter  so 
dying  should  go  to  his  the  testator's  ttvo  then  surviv- 
ing children ;  and  that,  in  case  both  sons  should  die 


under  tweiity-otie,  or  OM  son  die  nadef  that  wgt, 
and  the  daughter  die  unmarried,  the  share  of  the 
second  child  so  dying  should  go  to  the  only  iumv- 
ing  child ;  and  fhrther,  that  in  case  both  the  wm 
should  die  under  twenty-one,  and  the  daughter  di^ 
unmarried,  the  residne  should  go  over.  The  tvs 
sons  attained  twenty-one.  The  dangfater  swivel 
them,  and  died  unmarried : — Held,  that  there  ¥is 
an  intestacy  as  to  the  daughter's  share.  C9afttf% 
Palmer,  1  Coll.  C.C.  065. 

(F)  CoDidi* 

A  testatrix,  bv  her  will,  gave  an  nltiaMte  re- 
mainder in  fee  of  all  her  lands  to  trustees,  in  Wnt 
for  B  J,  in  fee.  By  a  codici),  wfaieh  sbe  dsieeted 
to  form  part  of  the  will,  she  devised  the  land  m 
question  (which  was  acquired  subseqneiitiy  ts  the 
date  of  the  will),  together  with  her  o&er  estalea,1o 
trustees,  in  trust  for  B  J  for  life,  and  after  B  J's 
decease,  upon  trust  for  the  child  or  children  of  B  J 
living  at  the  time  of  her  decease,  **  instead  c^  the 
devise  contained  in  the  will,'*  but  did  not  in  the 
codicil  dispose  of  the  ultimate  remalDder  in  ftt, 
The  trustees  naiiied  in  the  codicil  vrere  not  ^ 
same  as  those  in  the  will : — Held,  diat  the  eo^tH 
operated  as  a  re|^ublicatiott  of  the  will,  and  wasMt 
a  revocation  of  it ;  that  the  subsequently  aeqmred 
land,  therefore,  passed  both  by  the  wQl  and  eodlcfl, 
and  the  ultimate  remainder  in  fee  wasin  B  J.  Ac 
d.  Murch  r.Marchant,  IS  Law  J.  Rep.  (n.s.)  CRlfiB; 
7  Sc.  (n.s.)  644. 

J  N,  being  seised  of  lands  in  B,  by  his  will,  ttsfc 
'the  20th  of  February  1837,  devised  all  die  lands  bf 
which  he  was  seised,  in  possession  or  reveraSov,  fa 
B,  to  two  trustees  and  their  heirs,  to  the  nse  of  J  Y 
for  life,  with  remainders  over.  On  the  2l8t  sf 
February  1838  (after  the  1  Viet  c  26.  caii»»-laiB 
operation)  J  I^  made  a  codicil,  duly  attested;  re- 
citing his  said  will ;  and  thereby  **  gfaveand  defied 
all  his  lands,  8cc.  situate  at  B,  and  described  sad 
devised  in  and  by  his  said  recited  will,'*  unto  C, 
his  heirs,  &c,  whom  he  appointed  an  adidtioittl 
trustee  and  executor,  for  the  purposes  of  ibe  sad 
recited  will,  and  also  thereby  "  directed  attd  de- 
clared that  his  sud  will  should  be  read  and  csa- 
strued  in  the  same  manner,  and  ahcmld  have  the 
same  operation  and  elftct  in  all  idi|ii>tU,  as  if  tfce 
said  C  had  been  named  and  appoiatwl  a  tmsMeiad 
executor  thereof."  After  the  excoatioii  &t  tte 
codicil  the  testator  purchased  otli«r  hoida  ha  B,  ttd 
died  seised  thereof  in  fee  sijiiple. 

Held,  that  the  codicil  operated  ss  a  i^piibljeatita 
of  the  will,  and  that,  under  tike  24rti  sectiaii  of  the 
1  Vict.  c.  26,  the  will  and  oodioil  must  be  eottstmed, 
as  to  the  real  estate,  to  speak  as  if  tiiey  had  ben 
executed  immediately  before  the  lesta«>r^  dealh, 
there  not  appearing  tiierein  any  contrary  ibttntieB ; 
therefore,  that  J  Y  took  an  estate  for  life  ia  ^ 
after-purchased  dands.  Doe  d.  Ytirk  r.  WmUtert  13 
Law  J.  Rep.  (n.b.)  Exch.  153 ;  12  M.  &  W.  S»L 

Paper,  propounded  as  a  codicil,  rejected,  as  aot 
being  per  se  of  a  testamentary  character«  sod  the 
internal  defect  of  the  instrument  not  being  aoy^tled 
by  evidence.     Coventry  v.  WUHtmu,  8  Cmt.  7^. 

An  allegation  setting  up  parol  evidence  ia  evdn- 
to  shew  that  two  codicils  were  not  iatsoded  to 
operate  together,  but*that  the  latter  revoked  the 
former,  rejected ;  there  being  so  amUgaity  on  the 
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lue  of  the  papers  tbemMlves.    Thortu  v.  Rooke, 
2  Curt.  799. 

A^  being  seUed  of  real  estates  at  F  and  H,  devised 
all  his  estates  at  F  and  H  to  his  eldest  son  W  in 
tail,  with  remainder  over  to  his  second  son  B  for 
the  like  estste.  A  afterwards  purchased  other  real 
estfttep  at  F»  and  then  made  a  codicil,  duly  executed 
to  pass  real  estate,  directing  the  same  to  be  taken 
as  f»art  of  his  will,  by  which  he  gaye  the  first  tenant 
in  tail  a  power  of  charging  the  estates  given  him 
by  the  will,  but  did  not  mention  the  after-pur- 
chased estates.  W,  as  heir-at-law  of  the  testator, 
sold  the  after-purchased  estates,  and  died  without 
iss«e*  B,  the  next  in  remainder  under  the  will, 
brought  his  bill  against  the  purchaser  to  recover 
the  same : — Held,  upon  demurrer,  that  the  after- 
purahased  estates  paased  by  the  will  and  codicil,  as 
being  su£Glciently  covered  by  the  wt^rds  of  the  wilL 

Hie  exceptions  to  the  general  rule,  that  a  codicil 
dniy  executed  will  pass  real  estates  purchssed  after 
the  date  of  the  will,  are  founded  upon  this,  that 
supposing  the  testator  to  have  repeated  his  will 
yerbatim  in  the  codicil,  there  would  still  be  a 
necessity  for  new  words  to  pass  the  after-purchased 
'estates.  Yamold  v.  WallU^  10  Law  J.  Rep.  (n.s.) 
Ex.  £q.  5|  4Y.  &C.  160. 

A«  l^  will,  named  two  persons  jointly  with  his 
wife  guardians  of  his  infant  children,  and  after- 
wards by  codicil  directed  his  wife  to  have  the 
oare,  charge,  and  education  of  the  same  children : 
"^Held,  that  the  appointment  of  the  guardians 
named  in  the  will,  was  not  revoked  by  the  codicil. 
Hart  V.  Hare,  12  Law  J.  Rep.  (n.s.)  Ch.  344 ;  5 
Bea.  429. 

Where  a  testator  makes  distinct  gifts  by  distinct 
codicils,  the  presumption  is  that  the  subsequent 
fjifts  are  additional,  and  that  the  testator  when  he 
made  the  last  had  not  forgotten  the  formeTi  and  did 
not  mean  to  make  the  last  either  in' vain  or  in  sub- 
stitution for  the  former,  but  this  presumption  may 
be  strengthened  or  rebutted  by  any  circumstances 
which  by  just  inference  and  presumption  may  en- 
aUe  the  Court  to  ascertain  the  real  intention  of  the 
testator.  The  nature  of  the  legacies  and  the  extent 
of  interest  in  them  which  is  given  are  very  material 
oiroumstances,  but  the  Court  also  regards  the  situa- 
tion of  the  testator  with  respect  to  the  persons  for 
whom  he  is  making  provision*  and  the  other  direc- 
tiona  which  he  may  have  given.  A  legacy  of  5,000/. 
subject  to  be  djirested  if  the  legatee  should  die 
before  attaining  twenty-one  or  marriage,  would  not 
be  considered  as  a  repetition  of  or  substitution  for 
two  legaeies  of  1,000/.  and  4,000/.  not  sulyect  to  be, 
so  divested,  and  given  by  a  subsequent  codicil.' 
By  tbe  first  codicil,  the  testator  gave  to  his  illegiti- 
mate daughter  Phillis  an  annuity  of  100^  a  year, 
and  a  sam  of  1 ,000/.,  with  a  power  to  the  trustees 
to  advance  2501  for  her  benefit  By  the  second 
codioil,  the  testator  merely  revoked  the  appointment 
of  a  tmstee.  By  the  third  codicil,  he  gave  Phillis 
a  debt  of  1,546/:  sterling,  a  legacy  of  1,000/.  and 
one  of  4,000/..  when  his  estates  were  cleared  of  all 
present  demands  on  them.  By  a  fifth  codicil,  he 
charged  two  estates  with  5,000/.  each  for  his  illegi- 
timate daughters,  Phillis  and  Sibyl,  to  be  divested 
on  their  dying  under  twenty-one  or  before  marriage. 
By  a  B«d>sequent  codicil,  he  confirmed  his  will  and 
second  eedicil  (which  varied  the  trustees. only),  and 


also  (though  inaccurately  describing  it)  the  fifth 
codicil;  and  after  reciting  that  he  had  by  one  or 
both  of  the  codicils  to  bis  said  will  in  a  sufilicient 
manner  provided  for  Phillis,  he  gave  to  his  illegi- 
timate daughters  Sibyl  and  Clara  an  estate  similar 
in  all  respects  to  that  which  by  his  said  codicil  or 
codicils  he  had  given  to  his  said  other  daughter, 
and  he  declared  that  Sibyl  and  Clara  should  have 
the  same  provision  as  he  had  made  for  his  other 
daughter : — Held,  that  the  legacies  were  not  cumu- 
lative, and  that  the  daughters  were  entitled  to  the 
provision  made  by  the  mth  codicil  only.  Robley  r. 
Jlobley^  2  Bea.  295". 

Testator,  by  his  will,  directed  that  his  trade 
should  be  carried  on  by  his*  daughter  and  others  as 
trustees,  for  ten  years,  when  the  concern  should  be 
closed,  tbe  property  sold,  the  produce  investidd  in 
the  funds,  and  the  funds  held  in  trust,  as'  to  one 
moiety,  for  the  benefit  of  the  daughter  and  her 
children,  and  as  to  the  other  moiety  for  the  benefit 
of  the  children  of  his  brother.  By  a  codicil  the 
testator  revoked  that  part  of  his  wiU  which  empow- 
ered his  trustees  to  sell  his  efibcts,  and  instead 
thereof,  he  authorized  his  daughter  to  take  posses- 
sion of  all  furniture,  stock  in  trade,  and  every 
description  of  property  found  on  his,  the  tflitator's, 
premises,  to  be  disposed  of  at  her  discretion: — Held, 
that  the  efiect  of  the  codicil  was  not  to  alter  the 
enjoyment  of  the  property,  but  only  to  constitute 
the  daughter  sole  trustee  under  the  will.  Newman 
v.  Ladey  1  Y.  &  Coll.  C.C.  680. 

Tbe  testator,  by  his  will,  gave  to  his  executors, 
beneficially,  all  his  property  which  he  might  not 
dispose  of,  subject  to  his  debts,  and  any  bequests 
which  he  might  afterwards  make;  and  made  a 
codicil  of  a  later  date,  in  these  words: — **  In  a 
codicil  to  mv  will,  I  gave  to  the  corporation  of 
Gloucester  140,000/.  In  this,  I  wish  my  executors 
would  give  60,000/.  more  to  them  for  the  same  pur- 
pose as  I  have  before  named."  No  other  codicil 
was  found  containing  any  bequest  to  or  mention  of 
the  corporation.  On  a  bill,  by  the  corporation, 
against  the  executors,  and  the  Attorney  General, 
for  payment  of  the  140,000/.  and  60,000/.,  and  to 
have  the  interest  of  the  corporation  therein  declared, 
— Held,  that  the  purpose  of  both  legacies  must  be 
deemed  to  have  been  the  same,  and  to  have  been 
expressed  in  the  codicil  referred  to,  as  giving  the 
first  legacy. 

That,  in  construing  the  codicil,  the  Conrt  must 
exclude  from  its  consideration  the  proceedings  before 
the  ecclesiastical  court  on  the  question  of  the 
admission  to  probate  of  the  will  and  codicil. 

That  a  bequest  of  legacy  to  an  individual  for  a 
purpose  expressed  elsewhere,  and  which  purpose, 
from  some  unexplained  cause,  is  unknown  to  the 
Court,  creates  such  an  uncertainty,  that  a  court  of 
cpnstruction  cannot  declare  the  intention  of  the 
testator.  That  '^he  apposition  that  the  Court  does 
not  presume,  and  tnat  merely  precatory  words  do 
not  create,  a  trust,  supposes  the  whole  intention  of 
the  testator,  so  far  as  it  has  been  committed  to 
writing,  to  be  before  the  Court,  and  that  the  uncer- 
tainty ia  occasioned  by  the  intention  which  it  de- 
clares, and  does  not  apply  to  a  case  in  which,  f^Om 
the  terms  of  the  bequest,  it  would  appear  that  there 
was  a  written  expression  of  the  intention  of  the 
testator,  which  is  not  before  the  Court,  and  the 
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QnceTUinty  is  occasjoned  by  abienes  of  that  written 
deelaratioo.  That  it  bf ing^  tbt  duty  of  the  execu- 
ton  to  protect  the  interest  of  Uie  reridaary  legatees 
against  the  claims  of  other  pswoBS  on  toe  estate* 
the  circumstance  that  the  txMmtors  were  also 
residuary  lenttses  was  immaterial  to  the  case. 
Whether,  if  the  plaintiffSf  mn  the  construction  of  the 
codicil,  which  was  proved,  would  have  been  held 
entitled  to  the  legacies,  the  Comt  would  not, -before 
it  treated  the  absence  of  the  missing  eodieil  as 
eridenoe  of  rerocation  of  tbe  lagaiuesi  luiveinqnixed 
into  the  circumstWHies  relative  to  iktX  absenee, 
qtutre.  The  Mayor  qf  GUnteesttr  t,  We^d,  3  Hare, 
181. 

(O)  Eleotiomt  unpeb. 

Upon  the  cenatmctiim  of  a  wiU, — Held,  thai  the 
widow 'of  a  testator  was  bound  to  elect  between  the 
benefits  given  her  by  the  will,  and  free-bench  in 
part  of  £e  devised  estates.  Taylor  t.  Tat/hr,  1  Y. 
&CQU.C.C.727. 

Held,  tbafta  widow  was  Eotbowid  to  oleetbetw««B 
Iha  kaaefits  given  to  her  by  her  haabaad's  will 
(including  an  aamdty  charged  upon  his  real  estate) 
•ad  dower.    iMtfMv.MUieA,2  Y.&O0ILC.C.I8. 

▲  paaon  traos&rs  a  earn  of  ttook  into  the  names 
of  tinstcas,  and  by  an  iadentwe,  under  hia  band 
and  seal,  dieclarea  that  tha  stock  shall  be  held  hr 
the  traateea  upon  certain  troata  far  the  benefit  ef  A 
and  her  children  by  the  settlor.  The  settlor  after- 
wards obtains  firam  the  trustees  a  re-transfer  of  the 
•took  ta  himself  and  rasea  the  aeal  from  the  deed. 
By  his  will,  not  relsrriog  to  the  deed,  he  gives  A  an 
annuity  and  other  benefits,  and  the  residue  of  his 
aalate  to  tibe  children:  A  ia  entitled  to  the  provision 
made  for  her  both  by  the  deed  and  the  wiU.  Smith 
V.  £ya#,  2  Y.  &  CoU.  C.G.  S«4. 

A  widow  was  absolatdy  entitled  to  legaoies  of 
8,500A,  of  which  her  hnriauid,  by  his  will,  profetsed 
to  give  to  her  and  her  ckildrsn  2,6001.,  which  he 
direieted  to  be  invested  in  the  ftinds  or  real  securi- 
ties* He  gara  hie  widow  other  benefits  out  of  his 
own  proper^.  The  widow  received  the  money  and 
invested  it  in  the  fonds,  but  treated  it  as  her  own; 
sha  afterwards  sold  it  ov^  and  applied  it  to  her  own 
usob  A  ease  of  eleetiou  arose  oa  the  will,  but  it 
did  not  appeal  whea  aha  had  elected t— Held,  that 
the  widow  electing  to  take  under  the  will  was 
reeponsible  lor  2^6002.  only,  and  net  for  the  stock 
purdMscd  therewith.  Liahility  of  hudband  fn  the 
Mach  of  tmet  of  his  wile  before  BBarriage.  Palmer 
r.  Wticef^ld,  3  Bea.  7»7, 

A  tenant  in  common  agreed  to  make  a  partition, 
and  by  his  will  he  aonfifmed  the  agreement,  and 
daviaed  the  estate  to  truatses^  to  ooavoy  the  part 
agreed  to  the  other  tenant  ia  oommon  and  his  hein^ 
aiid  to  receive  a  conveyanoe  of  the  other  part,  and 
he  daviaed  it  and  all  his  real  and  personal  estate  to 
tmaleea  to  recetva  the  ffntSyand  pay  an  annuity  to 
his  widow,  &c : — Held,  that  tlie  widow  was  bound 
to  elaot    A^aard  v.  iS^psace,  4  Bea.  108. 

A  widow,  m  a  case  in  whidi  eha  was  bound  to 
elect  between  her  dower  and  an  annuity  given  by 
bar  husband's  will,  received  the  aanuitgr  for  five 
years: — Held,  that  she  had  not^  under  the  circum- 
stances^  elected.    Ibid. 

Laseeholds  were  settled'  on  A  B  for  life,  with 
ramainder  ta  his  wife  for  life,  with  remainder  to 


such  child  or  children  as  he  should  Mppint,  sod  ia 
defhuh  amongst  them  etjuany.  A  B  renewed  Ike 
leases  in  his  own  name,  and  by  his  will  coafinel 
the  setAeraent,  and  gave  all  his  leaseholds  and  ftee- 
halds  to  his  son,  and  a  legacy  to  his  daughter:  he 
died  having  other  leaaeholds  besides  those  setdra:— 
Held,  that  the  will  was  not  an  execution  of  the 
power;  and,  secondly,  that  the  daughter  was  not  to 
M  put  to  her  elaetion.  Farmer  y.  Ekoorthyt  4  Bc^ 
487. 

(H)  PUBUCATIOll. 

An  interested  witness  who  had  been  eTamiawi 
and  repeated,  ordered  to  be  re-examined  on  modoa 
hrfore  publication.    Keed  v.  Eoerard,  3  Curt  887. 

(I)   ESTABLISHINe. 

Bill  to  canyinto  execution  the  tmats  of  a  wiB  of 
real  estate.  The  heir-at-law,  by  his  answer,  ad* 
mitied  the  due  execution  of  the  vrill  aet  up  by  tbc 
bill,  but  alleged  that  a  subsequent  will  was  exeentft 
by  t^e  testator  revoking  the  prior  will,  and  derisag 
tiie  estate  to  him  1  and  that  he  waa  Informed  sal 
believed  that  this  subsequent  will  was  acctdeotally 
destroyed ;  and  he  submitted,  that  tliis  subaeqocgt 
will  ought  to  be  establiahed,  or,  if  not,  Aat  the  tes- 
tator died  intestate:— Held,  that  the  hdr,  admittii« 
the  descent  to  be  broken,  waa  nbt  entitled  to  aa 
issue  demamt  tel  nan  \  and  the  atatement  beiag 
vague  in  assertion,  and  no  evidence  beii^  givea  i 
the  foot  of  the  aubsequent  will,  the  Court  raised  ts 
give  any  fiirther  inquiry,  and  de^red  the  will  wiO 
established.  Whitaker  v.  Newmam,  12  Law  J.  Bcai 
(H.s.)  Ch.  860;  2  Hare,  209. 

There  is  no  case  in  which  the  Court  has  estsb* 
lished  a  will  of  copyholds.  Sembie — ^Tlie  pnbSIr 
copy  of  a  eopyholder's  will  is  sufficient  to  lead  d» 
uses  of  «  surrender  to  tiie  use  of  his  vrilL  jhditr 
T.  ^Zafsr,  10  SioL  «24. 

A  will  wss  proved  in  the  West  Indies  and  a  didy 
authenticated  copy  of  it  was  sent  to  this  ooanlrf, 
accompanied  by  an  afildavit  made  by  one  of  Iht 
attesting  witnesses  when  the  will  was  prored,  shew- 
ing that  the  will  had  been  executed  and  attested 
pursuant  to  the  Statute  of  Fnuda,  and  that  copy 
waa  admitted  to  pMbate  in  this  country,  and  was 
produced  in  tiie  Court  of  Chancery,  with  ti^  aft* 
davit  annexed  to  it  The  Vice  ChancellcT,  bowevo^ 
refbaed  to  eotablish  the  will  without  fiill  proof  of 
its  due  execution  and  atteatation.  Hand  t.  Macmakm^ 
12  Sim.  56B. 

A  Court  of  Chanoery  will  ee^HA  a  will  madi 
and  proved  in  the  colonies,  on -file  production  d  a 
duly  authenticated  oopy  of  it,  provided  the  due  esce- 
•ution  and  attestation  of  the  original  are  proved  by 
the  attesting  witnesses.    Ibid. 

Will  established  on  secondary  evidence,  te  on- 
Iffnal  bebg  in  the  coloniea.  Oardner  v.  Ifarf,  4 
Bea.  148. 

Will  proved  in  the  West  Indies  establiahed  oa 
produetion  of  an  attested  copy  end  pierogativa  pro- 
Iwte.    Bayley  r.  Bayley,  4  Bea.  148/ 

A  will  proved  abroad  and  retained  there  estab- 
lished on  tbe  production  of  a  copy,  certified  under 
the  hand  and  seal  of  the  |iroper  officer,  Arc.,  which 
had  been  admitted  to  probate  in  the  ecclesiastics] 
court  here.    Pulhn  r.  RatpHiUt  4  Bea.  142. 
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A  lott  will  of  real  estate  eetabliahed  by  meana  of 
tcopy.    J5ili#  T.  AfMf/icM/^  4  Bea.  144. 

wUl  established  on  production  of  official  tran- 
•cript  and  of  prerogative  probate  thereof.  MarriaoH 
T.  Weaie,  4  Bea.  144. 

In  a  creditora'  suit  since  the  3  &  4  Will.  4.  c.  104^ 
making  the  real  eatate  aubject  to  the  debta>  it  is  not 
neoessary  to  establiah  the  will  agajnst  the  heir« 
Ooodehild  ▼.  Terrait,  6  Bea.  898. 

The  admission  of  a  will,  in  the  separate  answer 
of  a  married  woman,  who  is  the  heiress-at-law  of 
the  testator,  is  not  sufiicient  eyidence  to  enable  the 
Court  to  decfnre  the  will  established.  Brotim  r. 
Baywurdj  1  Hare,  482. 

The  Court  will  not,  generally,  decree  a  will  to  be 
established  against  a  plaintiff  infant  heir.  HilU  T« 
HUk,  2  Y.  &  ColL  C.C.  827. 

Will  of  realty,  dated  prior  to  the  1st  of  January, 
1888,  and  bearing  upon  the  face  of  it  certain  obli- 
terations which  were  favourable  to  the  claim  of  the 
heir-at-law  of  tbe  teatatrix,  established  against  the 
heir,  without  the  obliterations ;  tbe  evidonee  leading 
to  the  conclusion  that  the  obliterations  were  not 
made  previously  to  tbe  execution  of  the  will,  or 
under  circumstanoes  rendering  them  valid  within 
tbe  proviaiona  of  the  6th  section  of  the  Statute  of 
Frauds  \  and  the  heir  not  desiring  an  issue.  W^ftm 
V.  Hmfemrngkam,  1  ColL  C.C.  630. 

(K)  Witnesses  and  Evidence. 

Motion,  after  the  publieation  of  the  efridenoe,  to 
lescind  tho  conclusion  of  a  cause,  for  the  purpose 
of  releasing  and  re-examining  the  solidtor  who 
drew  the  will  propoundedi  and  wko,  upon  his  orose- 
examination  as  a  witness  in  support  of  the  will,  had 
admitted  that  he  retained  the  proctor  in  the  cause, 
and  was  responsible  to  him  for  the  costs,  grsunded 
on  an  affidavit  of  the  witness,  that  he  had  not  seen 
the  depositions,  rejected.  MUmUM  r.  RtndM,  3 
Curt  119. 

A  testatrix  duly  exoeuted  a  will,  and,  subse* 
gnently  thereto  two  other  wills,  in  both  of  whieh 
was  contained  a  clause  revoking  all  fooner  wills« 
She  afterwards  destroyed  the  two  latter  wills :— Held, 
that  the  first  will  was  not  thereby  revived ;  and, 
that  parol  evidence  is  not  admissible  to  shew  an 
intention  to  revive.    Mqfor  v.  Wiaiami,9  Curt  432* 

Tho  evidence  of  one  witness,  although  omiU  eweep- 
iUme  m^'or,  is  not  sufficient  to  support  a  testaooSA- 
tary  paper  purporting  to  be  duly  executed  and 
attested,  where  there  are  no  adminicular  ciroum'* 
stanoee  tending  to  confirm  it,  and  where  the  proba*- 
bilities  of  the  case  incline  against  it  the  faetum  of 
Mich  an  instrument  A  paper  of  a  testamentary 
nature  was  produced  by  a  sole  legatee  named  in  it  t 
it  purported  to  be  signed  by  the  testator,  and  to  be 
attested  by  two  witnesses,  one  of  whom  had,  sub- 
sequently to  the  date  of  the  paper  in  qoestioBii 
married  the  legatee.  Tbe  evidence  of  the  other 
witness^  whose  credit  and  testimoDy  were  unlm- 
peached,  entirely  supported  the  factum  of  thO'paper^ 
— Held,  that  hie  sole  testimony  could  not  sustain 
the  paper,  there  being  no  circumstaiiBes  leading  up 
to  the  probability  of  the  transaction,  and  these  bsing, 
on  tbe  contrary,  various  facts  and  ciceumstsnees 
from  which  the  Court  drew  a  conclusion  unf«raur'> 
able  to  its  legal  validity.  Maek$iixU  T.  Zee.  3  Curt. 
125. 


WITNESS. 

(A)  Attendance. 
(B^  Comtbtenct. 

(a)  Ol^aeHotu  le,  mhtn  to  be  made* 

\b\  tUtotim  JSihiatiom, 

ie)  Interut, 
d)  When  made  eomftUM  by  sleCKfe. 

(C)  Cbedit. 

iD)  Attbstino  WlTlTESt. 
(£)  ComilSSION  to  BXAtfllfB. 
(F)  EltAMINAtlON. 

(G)  Expenses. 


The  law  of  evidenoe  amended  by  6  ft  7  Vict  e:  85 ; 
21  Law  J.Stat  188. 

(A)  Attendance. 

The  Court  refused  an  attachment  sgaintt  a  wit^ 
Besa  lor  not  appearing  at  a  trial,  in  obedienee  to  a 
writ  of  subposna)  wlisre  it  appeared  that  he  had  wft 
been  guilty  of  any  wilfel  miseowlaet,  and  where 
the  only  foct  whieh  ho  waa  sBbposnaed  to  provo 
eould  have  been  proved  by  anotncv  witaoM,  #ho 
was  In  attendanee  at  the  trial  uoder  a  subposna  for 
that  purpose,  but  who  waa  not  oalled.  {Jhoffman  r. 
DmU,  n  Iaw  J.  Hep.  (HA)  C.F.  51 ;  1  DowL  P.a 
(N.a.)  239. 

A  iubBcsna  to  attend  the  trial  of  a  cause  on  the 
commiattOB  day,  exteada  to  the  whole  aasisos ;  and 
it  need  not  require  the  attendance  of  tho  party  "  flrom 
dayto  day,  tUl  the  oamse  ie  tried*" 

The  Court  will  not  preoumo  a  contempt;  and 
therefore,  where  an  ezeuse, .  even  ambiguottsly 
worded,  is  offered  for  tho  non-atleadanee  of  a  wit- 
ness, the  Court  will  leave  the  party  to  his  remOdy 
by  Botion,  or  motion  for  a  new  trial 

In  answer  to  a  motion  for  an  attacihment,  the 
witnees  swore,  that  he  had  been  tot  some  time  in 
bad  health ;  that  on  tho  morning  of  Ao  trial  he  was 
BnwoU,  and  did  not  rise  until  ten  o'clock  %  that  ho 
shortly  aAerwatde  went  to  hit  oAee,  which  lay  in 
tiM  read  to  the  Court,  when,  upon  inquiry,  hofonnd 
the  cause  had  been  tried :— >Heid,  a  suffieient  oxeun, 
tho  witaeea  deaytog  any  intentioB  to  treat  the  Court 
with  disrespect 

Simbk^-^  answer  to  a  motion  for  as  attaehment, 
it  is  not  suAoient  to  shew  that  tbe  testimony  of  the 
witness  was  immoteriaL  MMn  r«  mttm,  11  Law 
J.  Rep.  (N.8.)  Exch.382;  laM.  ft  W.  15;  2DoWl. 
P.C.  (na)  22». 

It  is  a  good  answer  to  a  rule  for  an  attachment* 
for  not  obeying  a  subposna,  that  tiio  affidavit  on 
which  the  rule  ie  obtained  doeo  not  atate  that  tho 
original  subpoena  was  shewn  to  the  witness  at  tho 
time  of  the  eervice.  Swdih  r.  Tnueatty  12  Law  J. 
Rep.  (n a)  C  J>.  886  (  6  So.  <N«a.)  808 1 1  BowL  &  L. 
530. 

The  Court  will  grant  an  attaehment  against  a 
witness  for  disobeying  a  subpesna,  if  it  appears 
oleariy  from  the  affidBviU  thol  he  did  not  attend 
tho  tiui,  although  he  way  ttot  have  been  balled  in 
court  on  the  aubpeena* 

If  a  witness,  when  a  subpoena  il  served  npon  him^ 
makes  no  o^ettioii  on  the  ground  of  the  amoBnt 
tendeied  for  his  oxpensea  boing  insuffiottfnt,  but 
offers  to  bear  his  own  charges,  he  cannot  avail  him- 
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WITNESS— (Competency). 


self  of  the  insufficiency  of  the  amount  tendered,  as 
an  answer  to  a  motion  for  an  attachment 

Where  a  person  suhpcsnaed  as  a  witness  was 
placed  in  charge  of  a  large  quantity  of  malt  in  the 
process  of  manufacture,  hy  his  master,  who  was  a 
maltster,  resident  at  a  considerable  distance,  with 
strict  injunctions  not  to  leav^e  it  night  or  day,  as  it 
required  comtant  watching, — Held,  that  this  was 
not  a  reasonable  excuse  for  disobejring  the  subpoena, 
although  it  was  served  upon  him  so  short  a  time 
before  the  trial  as  not  to  admit  of  his  communicating 
with  his  master.  Go#y.  Mills,  1 3  Law  J.  Rep.  (n.s.) 
aB.  227;  2  Dowl.  8e  L.  P.C.  23. 

The  attorney  of  the  defendant  was  subpcenaed 
just  before  ten  o'clock  at  night,  at  his  residence  at 
Chelsea,  to  produce  papers  which  were  at  his  cham- 
bers in  Symond*8  Inn,  on  the  trial  of  the  cause, 
which  stood  in  the  list  for  trial  on  the  following  day, 
next  after  a  special  jury  cause,  which  it  was  believed 
would  last  a  considerable  time.  The  attorney,  being 
clerk  to  the  board  of  guardians,  had  previously  made 
arrangements  to  perform  his  duty  in  that  capacity, 
and  was  absent  when  the  cause  came  on  at  ten  o'clock 
on  the  following  morning,  in  consequence  of  the 
.  unexpected  termination  of  the  special  jury  cause : 
— Held,  that  these  facts  were  no  sufficient  excuse, 
and  that  an  attachment  might  issue  against  him. 
Jaekton  v.  Seager,  18  Law  J.  Rep.  (n.s.)  Q.B.  217; 
2  Dowl.  &  L.  P.C.  13. 

Where  the  defendant  endeavoured  to  prevent  a 
material  witness  for  the  plaintiff  from  giving  evi- 
dence at  the  trial,  the  Court  refused  an  attachment, 
it  not  being  shewn  that  the  witness  was  prevented 
from  being  subpoenaed  by  the  defendants  interfer- 
ence ;  and  left  the  plaintiff  to  his  remedy  upon  the 
sttbpeena,  if,  after  service,  it  should  turn  out  that 
the  witness  disobeyed  it  Sehletinger  v.  Flersheim, 
14  Law  J.  Rep.  (N.s.)  aB.  97 ;  2  Dowl.  &  L.  P.C. 
737. 

In  order  to  bring  a  party  into  contempt  for  dis- 
obeying a  subpoena,  it  is  absolutely  necessary  that 
the  original  should  be  shewn  to  him  at  the  time  of 
service  of  the  copy ;  and  where  a  copy  of  a  subpoena 
was  served  upon  an  attorney's  clerk  in  court  at  the 
time  when  he  was  engaged  in  winding  up  a  cause 
which  had  just  been  concluded,  and  which  stood 
next  but  one  in  the  paper  before  that  in  which  he 
was  required  to  attend  as  a  witness, — Semble — That 
this  was  not  such  a  service  as  would  warrant  the 
granting  of  an  attachment — StmbU,  also,  that  an 
attachment  ought  only  to  issue  when  the  process 
which  is  disobeyed  is  clear  and  unexceptionable. 
Pitcher  V.  King,  14  Law  J.  Rep.  (h.b.)  aB.  99;  2 
Dowl.  &  L.  P.C.  755. 

(B)  Competency. 

(a)  Objections  to,  when  to  be  made. 

An  objection  to  the  competency  of  a  witness  may 
he  made  at  any  period  of  his  examination.  There- 
fore, where  a  witness  for  the  defendant,  to  whom 
several  questions  had  been  .put  in  his  examination 
in  chief,  stated,  in  answer  to  a  question  interposed 
by  the  plaintiff's  counsel,  that  he  was  answerable 
to  the  defendant's  attorney  for  the  costs,  and  was 
thereupon  objected  to  as  incompetent: — Held,  that 
the  objection  did  not  come  too  late,  although  known 
at  the  commencement  of  the  examination  to  the 
party  making  it ;  and  that  the  evidence  ought  not 


to  have  been  received.    Jacobs  v.  Laybon^  12  Law 
J.  Rep.  (H.8.)  Exch.  427;  11  M.  &  W.  685. 

(b)  Relative  Situatitm. 

A  bill  was  filed,  seeking  to  have  the  ase<  of  a 
fine,  alleged  to  have  been  fraudulently  levied  by  F 
in  conjunction  with  his  attorney  P,  declared  in 
favour  of  the  plaintifi^  against  several  defendants, 
one  of  whom  was  the  wife  of  P,  whose  interest  had 
been  settled  to  her  separate  use  by  the  will  of  F. 
P  disclaimed  all  interest  by  Jiia  answer  in  the 
subject-matter  of  the  suit,  and  no  relief  was  prayed 
against  him : — Held,  affirming  the  decision  of  the 
Court  below,  that  P  could  not  be  examined  by  the 
plaintiff  in  support  of  the  bill  against  the  interest 
of  his  wife;  and  that,  notwithstanding  there  were 
other  defendants  against  whom  his  evidence  might 
be  read ;  and  also  that  the  proper  mode  for  P  to 
raise  an  objection  to  the  interrogatories  was  for  him 
to  demur  thereto.  Langley  v.  Fisher,  14  Lav  J. 
Rep.  (n.8.)  Ch.  802;  affirming  8.c.  12  Ibid.  279; 
5  Bea.  443. 

(c)  Interest, 

Debt  against  a  devisee  on  a  bond  of  his  testator. 
Plea,  non  est  factttm;  the  defence  being,  thaf  the 
testator's  signature  to  the  bond  was  a  forgery: — 
ileld,  that  an  annuitant  under  the  will  of  the  tes- 
tator, which  charged  the  annuity  on  the  real  estate^ 
was  not  a  competent  witness  for  the  defendant 
Bloor^.  Dames,  10  Law  J.  Rep.  (n.s.)  Exch.  222; 
7  M.  &  W.  235. 

In  ejectment  by  the  lord,  to  recover  land,  as 
part  of  the  waste  of  the  manor,  a  copyhold  tenant  is 
not  a  competent  witness  for  the  plaintiff.  Doe  d.  Pfe, 
V.  Branwhite,  11  Law  J.  Rep.  (n.s.)  OJS.  218;  2 
G.  &  D.  654. 

To  an  action  for  imprisoning  the  plaintiff  and 
taking  his  goods,  the  defendants  plea!ded  that  the 
goods  were  the  goods  of  one  of  the  defendants  asd 
A  B,  as  administrators  of  en  intestate : — Held,  that 
the  next-of-kin,  who  were  entitled  to  a  distributive 
share  of  the  goods  in  question,  was  a  competent 
witness  for  the  defendants  without  a  release. 

Quare — ^Whether  a  release  by  two  of  the  next-of- 
km  of  their  interest  in  the  goods  in  question,  if» 
qtnred  separate  stamps. 

Such  a  release,  if  necessary,  need  not  have 
included  the  costs  of  the  action,  as  they  would  net 
necessarily  be  allowed  to  the  administrator,  so  as  ts 
form  a  charge  on  the  intestate*s  estate.  Thomas  v. 
Bird,  1 1  Law  J.  Rep.  (n.s.)  Exch.  26l ;  9  M.  ft  W. 
68 ;  1  Dowl.  P.C.  (N.s.)  906. 

The  widow  of  an  intestate  is  not  a  compcttit 
witness  for  a  person,  who  is  sued  as  executor  de  sen 
tort  for  a  debt  due  from  the  intestate,  to  prove  ibe 
execution  of  a  bill  of  sale  of  his  goods  l^  Imn  to 
the  defendant 

A  person  entitled  to  a  distributive  share  ef  the 
assets  of  an  intestate,  is  not  a  competent  witness  for 
a  person  sued  as  his  representative. 

The  objection  to  a  witness,  on  t^e  ground  of 
interest,  is  noi  too  late,  though  taken  after  he  is 
sworn  in  chief^  if  he  has  not  been  asked  any  ques- 
tions. Yardley  v.  Arnold^  11  Law  J.  Rep.  (R.^) 
Exch.  413 ;  10  M.  &  W.  141 ;  2  Dowl.  (n.s.)  P.C. 
311;  Car.  &M.  434. 

To  a  declaration  by  the  indorsee  against  the 
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acceptor,  tb«  defendast  pleaded,  that  before  the 
making  of  the  bill  the  drawer  was  indebted  to  B 
In  200L,  and  that  the  bill  was  given  to  aeoire  that 
Bum  and  an  additional  #0/.,  agreed  to  be  lent  by  B 
to  th«  defendant,  and  on  condition  that  B  should 
lend  the  50^,  with  an  averment  that  he  did  not  lend 
it;  and  that  the  plaintiffsued  at  B's  request,  and  for 
his  benefit: — Held,  that  the  drawer  was  a  com- 
petent witness,  by  the  indorsement  of  his  name  upon 
the  record,  to  prove  this  plea  for  the  defendant 
Kiipack  T.  Major,  11  Law  J.  Rep.  (n^s.)  Q.B.  82; 
2  Q-B.  737. 

Upon  the  trial  of  an  issue,  directed  by  the  com- 
missioner under  the  Tithe  Commutation  Act,  6  8c  7 
Will.  4.  c.  71,  to  try  the  question,  whether  a  certain 
farm  was  covered  by  a  modus  of  6t.  an  acre  :-~- 
Held,  (previous  to  the  passing  of  the  6  &  7  Vict, 
c.  85),  tnat  the  occupier  of  the  farm  was  a  compe- 
tent witness  on  behalf  of  the  defendant,  the  owner 
of  the  farm.  Barker  v.  Birch,  12  Law  J.  Rep.  (ii.s.) 
C.P.  309;  4M.  &G.  779. 

In  an  action  by  administrators,  in  a  matter 
a&cting  the  estate  of  the  intestate,  hie  widow  is  not 
an  admiacdble  witness,  even  against  her  own  interest, 
to  prove  any  acts  or  declarations  of  her  deceased 
husband.  O'Connor  v.  Majoribetnks,  1 1  Law  J.  Rep. 
(N.s.)  C.P.  267 ;  4  M.  &  G.  435. 

In  an  action  of  trespass  to  a  fishery,  where  the^ 
defendants,  freeholders  in  a  borough,  claimed  by 
their  pleas  a  prescriptive  right  to  common  of  fishery, 
in  the  mayor,  burgesses,  and  freeholders,  and  also 
enjoyment  as  of  right  for  thirty  years, — Held,  that 
a  freeholder  of  the  borough  was  a  competent  witness 
for  the  defendants,  and  that  his  name  might  be 
indorsed  on  the  record. 

The  witness  had  sig^ned  a  paper,  pledging  himself 
(with  others)  *'  to  support  each  other  by  mutually 
bearing  the  expenses  of  defending  any  prosecution 
laid  against  us,  for  fishing  in  the  common  waters," 
&c: — Held,  that  he  was  not  thereby  disqualified 
from  giving  evidence  for  the  defendants  in  this 
action.  BawUns  t.  JenkinSy  12  Law  J.  Rep.  (n.s.) 
aB.  151;  4aB.419. 

S,  being  insolvent,  assigned  his  effects  to  the  de> 
fendant,  who  was  to  sell  and  divide  the  proceeds 
amongst  himself^  the  plaintiff  and  other  creditors. 
The  defendant  realized  2«.  6d.  in  the  pound,  and  he 
promised  to  pay  the  plaintiff  his  proportion  of  the 
money: — Held,  that  S  was  a  competent  witness 
for  the  plaintiff  in  an  action  of  assumpsit,  to  recover 
from  the  defendant  2s.  6d,  in  the  pound  on  the 
amount  of  his  claim  against  S.  Hawley  v.  Cadbury^ 
12  Law  J.  Rep.  (n.8.)  Exch.  44 ;  10  M.  &  W.  505. 

A  letter  of  instructions  sent  by  the  defendants  to 
a  captain  of  the  plaintiff's  vessel,  mentioned  a  wit- 
neaa  residing  abroad,  as  "our  managing  partner;" 
the  witness,  on  being  examined  on  interrogatories, 
denied  that  be  was  a  partner: — Held,  that  the  letter 
waa  not  conoluaive  upon  the  defendants  that  the 
witness  was  interested. 

The  Court  will  not  in  general  take  upon  them- 
selves the  office  of  a  jury  in  deciding  upon  a  special 
eaae,  anfamittad  to  them  by  agreement  of  the  par- 
ties, when  the  principal  questions  are  qneations  of 
iact,  to  be  decided  upon  the  conflicting  testimony  of 
witnesses  whose  credit  is  made  matter  of  question. 
Brockbank  v.  Anderson,  13  Law  J.  Rep.  (v.s.)  C.P. 
102;  7M.&G.295. 

DiOEST,  1840 — 1845. 


In  an  action  against  the  public  officer  of  a  joint- 
stock  banking  co-partnership  under  7  Geo.  4.  o.  46, 
a  party  who  was  a  shareholder  at  the  time  of  the 
contract,  but  not  at  the  time  of  the  action,  has  not 
such  an  immediate  interest  in  the  event  of  the  suit 
as  to  be  an  incompetent  witness  for  the  defendant, 
in  an  action  brought  before  the  passing  of  the  6  &  7 
Vict  c  85.  Needham  v.  Law,  13  Law  J.  Rep.  (n.s.) 
Exch.  139;  12  M.  &  W.  56a 

In  an  action  against  two  defendants  for  taking 
the  plaintiff's  goods,  the  wife  of  one  of  them,  against 
whom  the  case  was  clearly  proved,  ia  not  a  compe- 
tent witness  for  the  other,  to  prove  that  he  did  not 
authorise  th%  taking.  Hawktworth  v.  Showier,  13 
Law  J.  Rep.  (N.a.)  Exch.  86 ;  12  M.  &  W.  45. 

Where  a  witness  has  been  called,  and  after  he  has 
been  dismissed  by  the  party  calling  him,  it  is  dis- 
covered from  private  information,  Uiat  the  witness 
is  incompetent,  from  interest,  and  the  party,  for 
whom  he  appears,  re-calls  him  merely  to  inquive  aa 
to  the  existence  of  hie  interest,  the  objection  to  the 
incompetency  will  not  be  allowed  to  prevail.  F9U- 
inghamy.  Sparrow,  9  DowL  P.C.  141. 

In  an  action  against  one  of  several  joint  con* 
tractors,  the  other  oo-contraotors  are  competent  aa 
witnesses  for  the  defendant  Pook  v.  Palmtr,  1 
Dowl.  P.C.  (n.8.)  908. 

An  order  of  reference  contained  a  clause  empow- 
ering the  arbitrator  to  examine  the  partiea  respec- 
tively on  oath,  if  thought  necessary  by  him : — Held, 
that  he  might  examine  either  party  in  support  of 
his  own  case.  WdU  v.  Btmkin,  1  Dowl.  P.C.  (n.8.) 
342. 

In  an  action  against  the  asaigneea  of  a  bankrupt 
for  seizing  goods  allied  to  have  been  assigned  to 
the  plaintiff  by  the  bankrupt  before  his  bankruntcy, 
the  bankrupt  ia  a  competent  vritnesa  for  the  plain- 
tiff to  prove  that  the  assignment  waa  made  for  a 
valuable  consideration,  and  in  consequence  of  pres- 
sure, although  the  defendants  rely  on  the  assign- 
ment aa  constituting  in  itself  an  act  of  bankruptcy. 
^  In  such  action,  where  no  notice  haa  been  given  of 
disputing  the  trading,  act  of  bankruptcy,  or  peti- 
tioning creditor's  debt,  the  petitioning  creditor 
(having  assigned  his  debt  and  executed  a  release  to 
the  assignees)  ia  a  competent  witness  for  them  to 
prove  an  act  of  bankruptcy,  prior  to  that  on  which 
the  adjudication  took  place,  for  the  purpose  of  over- 
reaching the  alleged  assignment  to  the  plaintiff. 
SmUh  V.  Groomy  2  M.  &  R.  388. 

If  in  a  conveyance,  A,  the  conveying  party  baa 
covenanted  that  for  and  notwithstanding  any  act, 
matter,  or  thing  done  or  comnitted  by  him,  he  has 
a  good  titie,  this  does  not  render  him  an  incompe- 
tent witness  in  an  ejectment  brought  for  the  pre- 
misea  by  his  grantee,  unless  it  be  shewn  that  the 
defendant's  title  arose  from  some  act  of  A.  Doe  d. 
Mouriek  v.  HoweUi,  Car.  &  M.  648. 

In  replevin  the  defendants  made  recognisance, 
first,  aa  bailifis  of  A  and  B  ;  secondly,  as  bailiffs  of 
A: — Held,  that  B  waa  not  a  competent  witness  for 
the  defendant  to  sustain  the  aeeond  recognizance, 
though  the  defendanta  gave  no  evidence  to  sustain 
the  first  rec(^nisance,  and  offered  to  abandon  it. 
OirdletUme  v.  M'Gowram,  1  Car.  &  K.  702. 

A  person  who  had  guaranteed  the  payment  of  a  • 
debt  secured  by  a  second  mortgsge,  was  tendered 
in  a  suit  relating  to  the  first  mortgagf,  only  as  a 
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witness  vhd  voe9  before  the  Master,  to  prove  tbat 
by  certsin  dealings  and  transactions  between  the 
mortgagor  and  the  first  mortgagee,  but  to  whidi 
be  bad  nappened  to  be  a  party,  die  first  mortgage 
bad  been  in  part  satisfied ;  and  he  stated  on  tlie  voir 
dire,  that  he  had  ascertained  that  the  raor^^aged 
property  was  sufficient  to  pay  both  the  first  and 
second  mortgages: — Held,  tbat  his  eridence  was 
admissible.  Wormald  v.  MaekhHotk,  10  Law  J. 
Ren.  (iT.8.)  Ch.  7  ;  6  M.  &  Cr.  5. 

Although  the  plaintifls  in  a  creditors'  suit  have 
no  common  interest,  yet  the  Court  will  not,  eren 
after  decree,  allow  one  of  them  to  examine  the  other 
as  a  witness  in  the  Master's  office,  in  support  of 
his  debt    Edwardiv.  Goodwin,  10  Sim.  128. 

Surety  in  *  joint  and  scTeral  promissory  note  is 
a  competent  witness  for  the  note  creditor,  in  a  suit 
brought  by  him  for  administering  the  assets  of  the 
principal  debtor.  Vfright  r.  Loektoood,  1  Y.  &  ColL 
C.C.  113. 

A  bankrupt  morfg^por  is  a  competent  witness  for 
a  party  claiming  an  incumbrance  prior  to  the  mort- 
gage, to  shew  that  the  mortgagee  had  notice  of  suoh 
incumbrance ;  but  he  is  not  a  competent  witness  to 
shew  that  the  mortgage  was  usurious,  as  Ute  efl^ct 
of  his  evidence,  in  &e  latter  case,  would  be  to  dis- 
charge his  estate  from  a  possible  liability  to  the 
costs  of  the  suit.  Ckark  v.  Wiimot,  1  Y.  &  Coll. 
C.C.  63. 

In  a  suit  to  set  aside  deeds  on  the  ground  that 
their  execution  bad  been  procured  frrai  a  person 
while  a  lunatic,  a  trustee  who  was  alleged  to  have 
assisted  in  procuring  their  exeaition,  though  for  no 
personal  advantage,  was  held  an  incompetent  wit- 
ness on  behalf  of  the  parties  taking  beneficially 
under  the  deeds. 

Held,  also,  that  the  wife  of  the  trustee  was 
equally  incompetent  Frank  v.  MiUnwarhig,  2  Bea. 
126. 

Apniication  to  the  Court  to  examine,  on  behalf  of 
the  plaintifi)  a  defendant  to  whose  answer  a  repli- 
cation had  been  filed,  refused.  Baker  v.  TkHmatt, 
6  Bea.  833. 

(<0  When  made  cow^Mtent  by  Statute* 

In  an  action  against  one  of  several  joint  contrac- 
tors, another  of  Qie  joint  contractors  is,  after  a  re« 
lease,  a  competent  witness  for  the  defendant  Beck' 
ett  V.  IFood,  10  Law  J.  Rep,  (w.s.)  C.P.  79 ;  6  Bing. 
(n.s.)  8S0. 

A,  B,  and  C  made  their  joint  and  several  pro- 
missory note.  C,  being  sued  on  the  note,  ^eaded 
payment:— Held,  that  the  statute  3  &  4  Will.  4. 
c.  42.  s.  26.  rendered  B  a  competent  witness  in 
support  of  the  plea.  Russeli  v.  Blake,  10  Law  J. 
Rep.  (n.s.)  C.P.  76 ;  2  M.  &  G.  874 ;  2  Sc.  (na) 
574. 

A  having  employed  B  to  do  certain  work,  C 
agreed  with  B  to  assist  him  in  it,  upon  the  terms 
that  he  should  be  paid  by  B  in  the  proportion  of  8«. 
for  every  20s.  he  earned,  whether  he  was  paid  or 
not  Held,  in  an  action  brought  by  B  against  A 
for  the  price  of  the  work,  that  C  was  an  incompe- 
tent witness  for  B,  but  that  he  might  be  rendered 
competent  by  indorsing  his  name  on  the  record, 
pursuant  to  8  &  4  Will.  4.  c.  42.  s.  26.  Carr  v. 
^Jams,  11  Law  J.  Rep.  (n.s.)  Exch.  396;  10  M.  & 
W.282.  i    V       / 


In  an  action  against  one  of  tevenl  joint 
tors,  the  other  co-contractors  mte  made  comprtait 
witnesses  for  the  defendant  by  the  stat  8  ft  4 
WilL4.c4S.ss.26,  27.  iPosIs  t.  i>UMr,  11  Law 
J.  Rep.  <v.8.)  Exch.  260;  9  M.  &  W.  71 ;  1  SttvL 
P.C.  (N.8.>  908. 

A  copyholder  is  made  eoapetent  bj  iuJmseuist 
of  his  name  on  the  leooid,  to  prove  aenstosi  for  the 
oopyholders  to  get  stone  within  the  menor.  Begk 
v.Cbeps,  11  Law  J.  Rep.  (11.8.)  Exch.  258;  9M.ft 
W.  450 ;  1  DowL  P.C.  (v a)  708. 

Where  a  witness  has  been  swwii  in  a 
not  upon  the  voir  4tr«,  the  objeeCioB  of 
tency  on  the  ground  of  intevest,  aiisiiig  on  his  c9e»- 
mination,  may  ntfverthelcas  be  veaoved  by  parol 
evidence  of  the  same  witness  tbat  he  has  been 
released.  Luea*  v.  Eadet,  12  Law  J.  Bep.  (xa) 
aB.  7 ;  2  DowL  P.C.  (n.8.)  424. 

A  preekein  amy,  thongh  liable  to  the  dcfi,  ■ilinl 
for  the  costs,  is  not  a  party  to  the  suit,  hot  mmftf 
a  person  appointed  by  the  Court  to  look  after  the 
interests  of  the  infant,  and  manage  the  suit  lor  hni; 
he  is  not  within  the  exceptioiia  to  the  gencnl 
enactment  in  6  &  7  Vict  c.  85.  a.  1,  which  takn 
away  all  objections  to  witnesses  on  the  gieund  of 
interest;  and,  therefore,  both  the  prodmm amy  aid 
his  wife  are  admissible  vritnesses.  Snckdr  v.  SMsr, 
14  Law  J.  Rep.  (ha)  Exch.  109 :  13  M.  &  W.  64a 

In  an  action  by  the  administrator  of  a  nwxied 
woman  on  a  promissory  note  given  to  her  bdsie 
marriage,  her  husband  is,  since  the  atatnfte  6  &  7 
Vict  c.  15,  a  competent  witness  to  prove  payment 
of  interest  on  the  note  daring  her  lifetime^  to  lake 
the  case  out  of  the  Statute  of  Limitations.  JXwf  v« 
Stevent,  1 4  Law  J.  Rep.  (n.s.)  Q.B.  148. 

A  part-owner  of  a  ship  is  a  oompetcnt  witticasfBr 
another  part*owner,  in  an  action  on  a  ehaiter-paity 
of  the  ship,  under  8  &  4  WilL  4.  c.  42.  JOamtm 
V.  Fatter,  14  Law  J.  Rep.  (na)  C.P.  286 ;  1  C.B.  712. 

In  an  action  against  the  shciiff  for  not  taking  a 
defendant  on  a  eo.  m.,  the  sheriflfs  officer  to  vluHi 
the  warrant  has  been  granted  on  the  ea^  aa  is  a 
competent  witness  for  the  defesidant,  msder  the 
statute  6  &  7  Vict  c.  85.  WUeom  ▼.  Magmy,  1 
Car.  &K.  291. 

In  an  action  against  a  sheriff  fixr  not  taking  a 
defendant  on  a  eo.  so.,  the  abeiifTs  oflleer  to  iHnbb 
the  warrant  has  been  granted  on  the  eo.  so.  is  a 
competent  witness  for  the  defendant,  and  is  net  a 
person  "  in  whose  immediate  and  individual  behalf 
the  action  is  defended,  so  as  to  eome  widnn  the 
proviso  in  section  1.  of  the  statute  6  &  7  ^Ict  c.  tf* 
Wheeler  v.  Senior,  1  Car.  ft  K.  298. 

(C)  C&BDIT. 

Where  a  witness  remains  in  court,  alter  an  eidff 
that  the  witnesses  shall  leave  the  court,  his  t»- 
timony,  on  that  ground,  will  not  be  ezelodad:  it 
is  only  matter  for  observation  on  his 
Chandler  v.  Hone,  2  M.  &  R.  428. 

(D)  Attesting  Witness. 

Where  an  ag^reement  contained  an 
clause,  and  subjoined  to  it  the  name  of  a 
as  an  attesting  witness,  but  the  name  was  wiittn  n 
pencil,  and  not  by  the  supposed  witness,  but  by  see 
of  the  parties  to  the  instrument : — Held,  that  there 
was-  no  primA  facie  evidence  of  there  being  an 
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attetling  witness^  and  that  the  tignatures  of  the 
paities  might  be  proved  without  calling  the  aup«> 
poaed  witneaa* 

AsBBinpaitby  the  plaintiff  against  the  proprietoca 
of  m  cotton  manufactory,  for  refusing  to  employ  him 
aa  manager  thereof,  pursuant  to  agreement,  and 
diaehaTging  Mm  iiom  their  sendee^  before  the 
period  mentioned  in  the  a|;reement.  Plea,  that  the 
pkintiif  so  wrongfnilyy  disobediently,  and  unskil- 
fiUly  conducted  Mmself  as  such  manager,  that  they, 
the  defendants,  sufibred  and  sustained  great  loss,  to 
«it»  to  the  amoottt  of,  &c:— Held,  that  this  plea 
waa  not  supported,  without  proof  of  actual  loss 
QBBiikittg  from  the  plaintiflrs  misconduct 

A  master  may  plead  in  justification  of  the  discharge 
of  his  senrant,  an  act  of  misconduct  known  to  him 
att  the  time,  though  the  servant  was,  in  fact,  dis- 
missed on  other  grounds;  but  semble,  that  the 
WBiemterhi  noateria}.  Cuttcmt  ▼.  Skinner,  12  Law  J. 
Bep.  (ka)  Exch.  847 ;  U  M.  &  W.  16U 

An  attorney,  who^  in  com]diance  with  a  rule  of 
the  Baahmptcy  Court*  has  signed  an  insolvent's 
petition  for  protection  under  the  5  &  6  Vict.  c«  116. 
ia  not  an  attesting  witness,  and  need  not  be  called 
to  prove  the  petition.  Baikf  v.  BidweU,  18  Law  J. 
Bep.  (ma)  Exch.  264 ;  18  M.  &  W.  78. 

(£)  Commission  to  examine. 

The  same  powers  conferred  upon  the  Lord  Chan- 
eellor  of  granting  commissions  for  taking  affidavitsi 
&c  in  Scotland  and  Lreland  as  he  now  has  in  Eng- 
hmd.    See  6  &  7  Vict  o.  82;  21  Law  J.  Sut  180. 

The  Court  will  grant  aa  application  for  a  com- 
mission to  examine  wimesses  in  support  of  a  plea 
of  infancy,  although  the  defendant  does  not  swear 
that  there  is  a  good  defence  upon  the  merits,  or 
diat  he  beUeves  he  was  an  infant,  as  the  plea  alleges, 
if  it  appear  that  the  application  is  hondfidef  and  not 
made  for  the  purposes  of  delay.  Westmorland  v. 
HMggms,  11  Law  J.  Rep.  (na)  aB.  278;  1  Dowl. 
P.C.  (jf.a.)  800. 

Where  a  commission  to  examine  witnesses  abroad 
upon  interrogatories  has  issued  at  the  instance  of 
the  defendant,  an  underwriter  upon  a  ship's  policy, 
and  delay,  or  other  improper  proceedings  is  not  im- 
puted, the  Court  will  not  impose  terms  upon  him, 
etther  as  to  the  payment  of  the  amount  of  his  sub- 
scription into  court ;  or  that  he  shall  pay  interest  in 
ihe  event  of  judgment  being  given  for  the  plaintiff; 
or  that  a  time  shall  be  fixed  for  the  return  of  the 
commiaaion.  Bimie  v.  Janson,  11  Law  J.  Bep.  (n.b.) 
O.B246;  2  G.  &  D.  630. 

In  an  action  against  an  executor,  upon  a  contract 
entered  into  by  his  testator,  at  Bombay,  founded 
upon  an  alleged  custom  there,  the  Court,  on  the 
application  of  the  defendant,  and  upon  payment  of 
the  sum  demanded  into  court,  made  absolute  a  rule 
for  a  commission  to  examine  witnesses  at  Bombay, 
though  the  affidavits  did  not  disclose  the  names  of 
any  of  the  witnesses,  nor  the  material  facts  which 
could  be  proved  by  them.  Cow  v.  Kynner$ly,  18 
Law  J.  Rep.  (n.s.)  C.P.  114 ;  6  M.  &  G.  981. 

A  commission  was  sent  to  Ireland  to  examine 
witnesses  on  interrogatories  and  cross- interroga- 
tories both  for  the  plaintiff  and  the  defendant, 
with  a  power  to  the  commissioners  **  to  put  or 
cauaa  to  be  put  additional  questions  when  it 
should   appear    to    them   to    be    necessary    and- 


proper."  The  defendant's  attorney,  whan  before 
the  commissioners,  proposed  to  put  addltiomil 
qoeations,  and  the  plaintiff  having  objected,  the 
commissioners  decided, "  subject  to  &cse  objections, 
we  have  proceeded  with  the  examinations  on  such 
additional  questions."  The  evidence  on  the  addi* 
tional  questions  having  been  rejected  at  the  trial  of 
the  cauae^ — Held,  that  the  commissioners  had  no 
power  to  leave  it  for  this  Court  to  decide  whether 
the  questions  were  necessary  and  proper,  but  that 
they  ought  themeelves  to  have  decided  it ;  and  that, 
not  having  done  so,  the  evidence  waa  properly 
rejected  at  the  trial.  WiUiamecn  v.  Paget  14  Law 
J.Rqp.  (n.8.)C.P.  172. 

In  an  action  at  the  suit  of  the  Crown,  the  Court 
has  no  power,  under  the  1  WilL  4.  c.  22,  at  tlie  de- 
fendant's instance,  to  direct  a  commission  for  the 
examination  of  witnesses.  Regina  v.  Woodf  10  Law 
J.  Bep.  (n.8.)  Exch.  168 ;  7  11.  &  W.  €71 ;  9  Dowl. 
P.C.  810. 

Where  a  party,  after  the  examination  of  a  witness 
in  a  causey  discovers  that  the  witness  was  interested 
in  the  suit,  he  is  entitled  to  a  new  commission  to 
cross-examine  that  witness,  and  to  examine  other 
witnesses  at  to  the  matter  of  his  interest ;  but  he 
most  pay  the  costs  of  the  motion  and  of  the  new 
commisaion.  Selipay  v.  Chappell,  10  Law  J.  Bep. 
(N.a.)  Ch.  823 ;  12  Sim.  113. 

Issuing  new  commission  to  examine  witnesses,  in 
consequence  of  the  misconduct  of  the  commissioner 
named  by  the  party  applying  for  a  new  commiasion. 
As  to  duty  of  solicitor  in  preparing  evidence,  and 
in  acting  aa  commissioner.  Sayer  v.  Wagfte^,  12 
Law  J.  Bep.  (n.s.)  Ch.  3S ;  5  Bea.  462. 

Leave  given  to  amend  the  return  of  commis- 
sioners to  examine  witnesses,  by  adding  thereto  a 
certificate  that  the  commissioners  and  their  clerks 
had  t^en  the  usual  oaths  before  the  proceedings 
under  the  commission  were  commenced.  Brydgee 
v.i?raft|S/,ll  LawJ.Bep.(N.s.)Ch.  12;  12Sim.834. 

Commissioners  for  examining  witnesses  need  not 
sign  every  skin  of  the  interrogatories;  it  is  sufficient 
if  they  sign  the  last  skin.    Ibid. 

Depositions  under  a  commission  having  been> 
suppressed,  with  coats,  the  payment  of  those  costa 
was  made  a  condition  for  granting  a  new  commission. 
Chameau  v.  Rileyj  6  Bea.  419. 

"Witnesses  had  been  examined  abroad  by  the 
plaintiff,  under  a  commission,  which  was  returned. 
The  defendants  had  not  cross-examined  them.  A 
new  commission  was  granted  to  enable  the  defen- 
dants to  cross-examine  those  witnesses,,  upon  an 
affidavit,  that  the  defendants  had,  since  the  return 
of  the  commission,  discovered  new  matter  material 
for  the  cross-examination. 

The  rules  upon  which  the  Court  acts  in  granting 
new  commissions,  and  the  authority  and  duly  of 
commissioners.  The  King  qf  Hanover  v.  Wheatley, 
10  Law  J.  Bep.  (N.B.)  Ch.  2S3;  4  Bea.  78. 

(F)  Examination. 

The  Court  will  not  order  the  examination  of  a 
witness  under  the  statute  1  Will.  4.  c  22.  a.  4, 
before  issue  joined.  Mondell  v.  Steel,  10  Law  J. 
Bep.  (N.a.)  Exch.  314;  8  M.  &  W.  800;  9  Dowl. 
P.C.  812. 

In  an  action  by  a  bankrupt  against  his  assignees, 
to  try  the  validity  of  the  commission,  an  affidavit 
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hy  the  plamtiff*8  Nlidtor,  sUtiiigUuit  thepluntifnB 
son,  a  material  witness,  had  Informed  him  that  ho 
intended  quitting  England  five  days  before  the  trial 
was  likely  to  take  place^  and  that  the  deponent 
yerily  believed  that  such  was  his  intention : — Held, 
sufficient  to  support  an  application  on  the  part  of 
the  plaintiff  to  examine  the  witness  vivd  voce  before 
the  Master,  alAoogh  tt  did  not  appear  tiiat  there 
was  any  absolute  necessity  for  the  witness  learing 
this  countiY  previous  to  the  trial ;  and  the  affi- 
davits, on  the  part  of  the  defendants,  stated,  that 
upon  the  examination  of  the  witness  before  a  com- 
missioner in  bankruptcy,  it  was  observed,  that  he 
could  not  stand  a  cross-examination  in  open  court, 
and  a  belief  was  also  deposed  to,  that  he  was  going 
abroad,  and  wished  to  be  examined  before  Uie 
Master,  merely  to  avoid  such  cross-examination. 
Carruthers  v.  Qrahamt  10  Law  J.  Rep.  (n.s.)  Q.B. 
364 ;  9  Dowl.  P.C.  947. 

In  a  case  of  rape,  1%,  appeared  that  the  prisoner 
had  been  taken  before  the  mayor  of  N,  charged 
with  this  oiibnce,  and  that  the  prosecutrix  was  then 
sworn,  and  her  statement  taken  down  by  the  mayor, 
who  then  asked  her  some  fiirther  questions,  the 
answers  to  which  were  not  taken  down,  and  the 
prisoner  was  discharged.  That  which  was  taken 
down  by  the  mayor  was  not  read  over  to  the  prose-^ 
cutrix,  nor  was  it  signed  by  her  or  by  the  mayor. 
The  prisoner  was  afterwards  committed  to  trial  by 
other  magistrates: — Held,  thst  at  the  trial,  the 
prisoner^  counsel  might  cross-examine  the  prose- 
cutrix, as  to  what  she  said  before  the  mayor  of  N, 
without  the  production  of  that  which  was  taken 
down  on  that  examination.  Regina  v.  Gi^tht,  9 
Car.  &  P.  746. 

Where  an  instrument  is  called  for  at  a  trial,  and 
not  produced,  the  attorney  of  the  party  required  to 
nroduce  it,  may  be  asked,  whether  he  (the  attorney) 
has  it  in  his  possession ;  the  object  of  such  question 
being  merely  to  let  in  secondary  evidence  of  the 
contents  of  the  instrument  Coatea  v.  Madge,  1 
Dowl.  P.C.  (n.s.)  540. 

A  witness  who  is  privileged  from  producing  a 
deed,  is  not  bound  to  give  parol  evidence  of  its 
contents. 

The  attorney  for  the  defendant,  who  was  also 
trustee  for  him,  having  been  called  as  a  witness  on 
the  part  of  the  plaintiff,  refused  to  produce  the  trust 
deed,  alleging  his  client's  privilege.  It  appeared 
that  he  had  not  read  the  deed  until  the  day  of  trial, 
when,  at  the  suggestion  of  his  counsel,  he  obtained 
it  from  the  defendant,  and  ascertained  its  contents 
in  their  presence : — Held,  that  the  witness's  know- 
ledge of  the  contents  of  the  deed  was  acquired  in 
his  professional  character,  and  that,  therefore,  he 
was  not  bound  to  produce  it,  or  state  its  contents. 
Dams  V.  Waters,  1  Dowl.  P.C.  (n.s.)  651. 

Where,  on  the  trial  of  an  issue,  detrisavit  vel  non, 
from  the  Court  of  Chancery,  the  plaintiff,  in  obe- 
dience to  the  rule  of  that  court,  calls  the  second 
attesting  witness,  who  gives  evidence  adverse  to  the 
plaint!^  the  counsel  of  the  plaintiff  may  put  ques- 
tions to  him  in  the  nature  of  a  cross-examination. 
Bouman  v.  Bwoman,  2  M.  &  R.  501. 

The  counsel  calling  a  witness  who  gives  adverse 
testimony  cannot,  on  re-examination,  ask  whether 
the  witness  had  not  given  a  different  account  to  the 
attorney.     Wifiter  v.  BuH,  2  M.  &  R.  357. 


A  witaeee,  called  under  a  mistake  of  ^oiuisel  em 
to  his  being  able  to  speak  to  a  tnuasactioti)  is  mC 
liable  to  cross-examination  though  wmogn^  if  te 
mistake  be  discovered  before  any  qaeetUB  is  pot. 
Wood  V.  MaOcmetm,  2  M.  &  B.  27S. 

A  witness  for  the  proeeontioB  in  a  ease  of  iAeuf 
may  be  asked  in  czoss-cxaminatioii  wheCfaer  he  hm 
not  stated  oertain  facts  before  the  gnnd  joiy,  and 
the  witness  is  bound  to  answer  that  question,  ife- 
gkM  V.  OikmHf  Car.  dc  M.  672. 

On  the  trial  of  an  action  for  aasaoU  and  false 
imprisonment  on  a  charge  of  felony,  if  the  plaintiff's 
counsel  ask  his  witness  what  was  said  by  the  defen- 
dant when  the  parties  were  before  liie 
the  defendant's  counsel  may  ask  on 
tion  what  was  said  by  the  magistrate. 

Where  a  plea  of  justificatiott  in  eueh  a 
that  the  plaintiff  committed  the  iehMiy,  &e  joy 
must  try  that  queetion,  in  the  aame  wny  aa  if  they 
were  sitting  in  the  Criminal  Coort  trying  the  plaHK 
tiff  for  the  offence  itself;  and  if  a  witnees  ttilo  ad- 
mits that  he  stole  similar  property  at  the 
be  called  to  sustain  the  plea,  though  he  ie  net 
actiy  in  the  situation  of  an  aGcompUoe»  yet  it  se 
that  his  testimony  ought  to  receive  aotne 
tion.    Richards  v.  Tumerf  Car.  &  IC  414w 

A  witness,  who  states  that  he  had  at  one  time 
received  a  number  of  letters  from  one  of  the  paztiei 
in  a  cause,  containing  statements  with  xefevence  t» 
a  particular  fact,  but  which  letters  he  had  since 
destroyed,  cannot  be  examined  aa  to  the  genoal 
contents  of  such  letters  for  the  purpoee  of 
taining  the  impression  thereby  pxodooed  in 
mind  with  reference  to  the  fact  in  qneetion. 

The  editor  of  a  newspaper  swore  that  A  was  the 
writer  of  a  certain  article  which  had  appeared  im< 
that  paper  many  years  before,  and  that  the  liSL 
had  been  lost  A  stated  that  he  had  been  in  te 
habit  of  writing  such  articles  for  the  newspaper  ia 
question,  but  that  he  had  no  recollection  of  havia; 
sent  the  particular  article  now  referred  ta  fie 
swore,  however,  that  all  the  statements  made  in  die 
articles  he  did  send  were  true: — Held,  that  tiw 
newspaper  might  be  put  into  A*s  hand  in  order  It 
refresh  his  memory ;  and  that  he  might  be  asked 
whether,  looking  at  the  artide,  he  had  any  doubt 
that  the  fact  was  as  therein  stated.  T^opkan  v. 
M*Oregor,  1  Car.  &  K.  820. 

In  order  to  shew  that  the  defendant,  in 
for  goods  sold  and  delivered,  was  not  liable^  it 
proposed  to  ask  a  witness,  whetha  the  plaintiirs 
wife  had  said  anything  to  him  as  to  the  penon 
whom  her  husband  had  trusted  for  the  goods: — 
Held,  that  the  question  could  not  be  put.  Ihw^ 
wofth  V.  Johnson,  1  Car.  &  K.  584. 

On  the  trial  of  an  issue  directed  by  the  Cooit  el 
Chancery  to  try  whether  a  deed  of  aesignmcnt  was 
fraudulent  or  not,  a  witness  was  called  to  prove 
that  another  deed,  which  bore  date  more  tiiaa 
three  years  before  tiie  trial,  was  not  executed  on  the 
day  on  which  it  bore  date,  but  was  executed  by  eae 
party  on  the  day  after,  and  by  the  other,  three  days 
after.  The  witness  stated,  that  he  could  not  rec^ 
lect  how  this  was,  but  stated  that  he  had  been* 
examined  on  this  subject  before  commissMoefs  of 
bankrupt,  within  a  fortnight  of  the  time  wheo  the 
matters  occurred,  and  when  the  fects  were  fresh  in 
his  memory.  He  stated  that  his  examinatien 
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Ae  oomttlmdonert  was  not  in  his  own  handwriting, 
hut  he  had  signed  it  The  witness  was  allowed  to 
look  at  his  examination,  to  refresh  his  memory. 
Wo6d  ▼.  Co&per,  1  Car.  ft  K.  646, 

An  ex  parte  order  for  the  examination  de  bene  esse 
of  a  witness  in  her  seventieth  year,  and  rery  weak 
and  in£rm,  and  from  her  advanced  years  not  likely 
to  live  long,  discharged  for  irregnlarity,  on  the 
grovnd  that  she  did  not  oome  within  the  mle,  not 
being  seventy  years  of  age,  and  not  being  in  a  dan- 
gerous state  of  health.  M^Ketma  v.  Everiit,  9  Law 
J.  Rep.  (ir.8.)  Ch.  98 ;  2  Bea.  188. 

Bs  pmrte  order  for  the  examination  de  bene  eeee 
of  a  aoldier  under  military  orders,  to  proceed  abroad 
in  about  six  days,  for  six  or  seven  years : — Hdd, 
regular.     Ibid. 

Qiuir»— Whether  the  mere  fact  that  the  plaintiff 
has  filed  a  replication  to  the  answer  of  a  defendant, 
pceclndes  him  from  examining  that  defendant  as  a 
witness.    Roee  v.  Clarhe,  1  Y.  &  Coll.  C.C.  584. 

In  eomputing  the  three  days'  notice  of  an  exa* 
SDinatMm  of  a  mness  de  bene  eese,  an  intervening 
Sunday  will  be  reckoned ;  the  reason  for  its  being 
exaluded  from  the  computation  in  a  notice  of  motion 
not  existing  in  this  case.  M*Intoih  v.  the  Great 
Wegtem  Railway  Company,  11  Law  J.  Rep.  (n.s.) 
Ch.  289 ;  1  Hare,  828. 

An  es  parte  order  for  examination  de  bene  et$e 
of  a  witneas  about  to  go  abroad  is  regular.    Ibid. 

(G)  EXPSHSSB. 

A  witness  who  is  called  in  an  action  to  depose  to 
a  matter  of  opinion  depending  on  his  skill  in  a  par- 
ticolar  trade  has,  before  he  is  examined,  a  right  to 
demsnd,  firom  the  party  calling  him,  a  compensa- 
tion for  his  loss  of  time;  and  there  is  a  distinction 
between  a  witness  thus  called  and  a  witness  who  is 
called  to  depose  to  facts  which  he  saw.  Webb  v. 
Page,  1  Car.  &  K.  28. 

A  witness,  who  is  subpoenaed  by  both  parties  in 
a  cause,  is  entitled  to  have  all  his  expenses  paid  by 
the  party  who  calls  him  at  the  trial,  although  the 
other  party  may  have  been  the  first  who  subpoenaed 
him.    JUen  v.  YoxoU,  1  Car.  &  K.  315. 


WOODS  AND  FORESTS. 

Her  Majesty's  Commissioners  of  Woods  enabled 
to  complete  the  contract  for  the  sale  of  York  House, 
and  to  purchase  certain  lands  for  a  royal  park,  by 
4  &  5  Vict  c.  27 ;  19  Law  J.  Stat  29. 

Her  Majesty's  Commissioners  of  Woods  autho- 
rized to  grant  building  leases  of  the  royal  kitchen 
garden  at  Kensington,  and  to  form  and  improve 
other  royal  gardens ;  and  enabled  to  purchase  lands 
of  copyhold  or  customary  tenure,  by  5  Vict  c.  1 ; 
19  Law  J.  Stat  121. 

The  powers  of  the  act  4  &  5  Vict  c.  40,  empower- 
ing the  Commissioners  of  Her  Majesty's  Woods  to 
raise  money  for  certain  improvements  in  the  metro- 
polis, on  the  security  of  the  land  revenues  of  the 
crown  within  the  county  of  Middlesex  and  city  of 
London,  enlarged  by  7  Vict  c.  1 ;  22  Law  J.  Stat  3. 

Provision  made  for  auditing  the  accounts  of  the 
Commissioners  of  Her  Majesty's  Woods,  Forests, 
Land  Revenues,  Works,  and  Buildings,  7  &  8  Vict 
c.  89 ;  22  Law  J.  Stat  282. 


The  10  Geo.  4.  e.  50,  for  consolidating  and  amend- 
ing the  laws  relating  to  the  management  and  im- 
provement of  His  Majesty's  Woods,  Forests,  Parks, 
and  Chases,  amended  by  8  &  9  Vict  c.  99 ;  23  Law 
J.  Stot  417. 


WORDS,  CONSTRUCTION  OF. 

The  words  •*  shipped  for  exportation"  are  not 
necessarily  restricted  to  an  exportation  to  foreign 
countries,  but  may  mean  exportation  in  its  evident 
sense;  that  is,  a  carrying  out  of  port  Stockton 
Railway  Company  v.  Barrett,  11  C.  &  F.  590. 

The  word  **  heirs"  in  a  will,  held  to  be  equivalent 
to  children.  Swan  v.  Bowden,  11  Law  J.  Rep.  (n.s.) 
Ch.  155. 

The  word  "legacy"  in  3  &  4  Will  4.  c.  27.  s.  40. 
includes  a  residue  or  share  of  a  residue,  semble^ 
Christian  v.  Devereux,  12  Sim.  264. 

**  And"  construed  "  or"  for  the  purpose  of  the 
construction  of  a  wilL  ffetherington  v.  Oakman,  2 
Y.  &  Coll.  C.C.  299. 


WORK  AND  LABOUR. 

In  an  action  for  work  and  labour  at  a  mine,  the 
plaintiff  proved  an  admission  by  the  defendant  that 
he  was  a  shareholder,  and  that  he  would  see  the 
men  paid,  made  at  the  time  of  the  stoppage  of 
work  in  the  mine : — Held,  that  this  was  evidence 
to  go  to  the  jury  as  to  his  liability.  Ralph  v.  Harvey, 
10  Law  J.  Rep.  (n.s.)  CLB.  387;  1  Q.B.  845. 

Where  in  an  action  for  work  and  labour  evidence 
was  received  that  the  work  was  done  in  respect  of  a 
house  of  which  the  defendant  agreed  to  give  the 
plaintiff  a  lease : — Held,  that  the  agreement  as  to 
the  lease  was  improperly  received;  and  the  jury 
having  found  for  the  plaintiff  on  the  common  counts, 
and  having  also  found  that  the  defendant  had  broken 
the  agreement,  the  defendant  was  entitled  to  a  new 
trial.  Hopkint  v.  Riehardton,  14  Law  J.  Rep.  (n.s.) 
aB.  80. 


WRIT  DE  VENTRE  INSPICIENDO. 

A  writ  de  ventre  htspiciendo  ordered  in  a  case 
where  the  child  or  children  would  be  entitled  to  a 
sum  of  money  to  be  raised,  under  the  trusts  of  a 
term  of  years,  out  of  a  real  estate.  In  re  Blakemore, 
14  Law  J.  Rep.  (h.8.)  Ch.  336. 


WRIT  OF  ASSISTANCE. 

A  party  is  entitled  to  a  writ  of  assistance  nnder 
the  113th  Order  of  August,  1843,  to  enforce  obedi- 
ence to  a  decree,  although  the  memorandum  in  the 
form  prescribed  by  the  12th  Order  of  August,  1841, 
indorsed  upon  the  copy  of  the  decree  served,  inti- 
mated that  the  party  neglecting  to  obey  it  would  be 
liable  to  process  by  attachment,  seijeant-at-arms,  or 
sequestration.     Bower  v.  Cooper,  3  Hare,  41 2. 


WRIT  OF  ERROR. 

If  the  plaintiff  in  error  fail  to  assign  errors  in 
proper  time,  and  the  defendant  in  error  sign  judg- 
ment of  non  pros.,  the  latter  is  entitied  to  enter  the 
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ptoccodings  and  Judgment  of  non  prot.  upon  the 
roll,  in  Uic  court  below.  No  entry  of  a  remittitur  is 
necessary. 

The  rule  applies  to  a  judgment  npon  an  indict* 
ment  as  well  as  to  others.  ReginaY,  King,  14  liaw 
J.  Rep.  (N.8.)  Q.B.  86. 


WRIT  OF  RIGHT. 

A  writ  of  right  by  journeys  accouttta  issved  after 
the  time  allowed  by  the  3  &  4  Will.  4.  c.  27.  s.  M, 
although  the  original  writ  issued  before  that  tirne^ 
is  bad. 

But  the  Court  refused  to  set  aside,  on  motion,  a 
writ  so  issued,  and  the  proceedings  thereon,  as  the 
count  founded  on  the  writ,  and  delivered,  in  the 
action,  shewed  on  the  record  the  defect,  and  the 
tenant  might  avail  himself  of  it  by  demurrer. 

The  tenant's  general  mise  upon  the  mere  right 
cannot  be  joined  wfth  other  special  pleas.  Daviet  v. 
loumdes,  18  Law  J.  Rep.  (n.s.)  C.P.  221 ;  7  M.  ft 
G.  762. 

In  assumpsit  for  certain  sums  ''  for  arrears  of 
salary  due  to  the  plaintiff,  as  chorus  master  at 
Dniry  Lane,  hired  as  such  by  the  defendant,*'  and 
"  for  the  salary  of  the  plaintiff  due  and  payable 
from  the  defendant  for  his  services  done  and  per- 
formed as  a  performer,"  the  particulars  contained 
rarious  stated  amountsdescribed  as  arrears  of  salary. 
Upon  the  trial,  it  appeared,  that  several  deductions 
had  been  made  from  the  plaintiff's  salary,  as  he 
contended  irregularly,  and  also  that  he  had  been 
dismissed  without  a  week's  notice,  for  which  he 
made  a  claim  in  the  particulars  as  ''arrears  of 
salary  3{.  Ss. ;"  and  also  that  he  claimed  compensa- 
tion for  performing  parts  suddenly,  in  consequence 
of  the  unexpected  absence  of  difierent  performers, 
for  which  be  demanded  certain  sums  by  his  par- 
ticulars,  but  no  amount  had  been  actually  agreed 
upon : — Held,  that  this  was  not  an  action  for  un- 
liquidated damages,  and  that  it  might  be  tried 
before  the  sheriff  under  3  &  4  Will.  4.  c.  42.  s.  17. 
Nation  V.  Macready,  13  Law  J.  Rep.  (k.8.)  Q.B. 
206. 

Where  a  writ  of  right  by  journeys  accounts 
issued  after  the  time  allowed  by  the  3  &  4  Will.  4. 
c.  27,  but  the  original  writ  issued  before  that  time, 
the  Court  reAiscd  a  motion  to  quash  the  writ,  leaving 
the  defendant  to  raise  the  objection  in  a  court  of 
common  law.  Davia  v.  Lowndes,  13  Law  J.  Rep. 
(n.s.)  Ch.  72, 

A  recorder  of  a  borough,  to  whom  a  writ  of  trial 
had  been  directed,  commanding  him  to  summon  a 
jury  of  his  county,  duly  qualified,  tried  the  cause 
before  those  who  were  jurors  for  the  borough  only, 
and  who  were  not  in  the  list  of  jurors  for  the  coimty, 
although  stated  to  be  duly  qualified  to  serve  for  the 
county : — Held,  that  the  writ  had  not  been  ol)eyed, 
and  that  the  trial  and  all  subsequent  proceedings 
must  be  set  aside. 

Quare — Whether  the  writ  was  regular  in  directing 
a  recorder  for  a  borough  to  summon  a  jury  from 
the  county.  Parmer  v.  Mountfort,  10  Law  J.  Rep. 
<if.8.)£xch.268;  8M.&W.266. 

The  plaintiff  declared  specially,  for  being  dis- 
missed from  the  defendant's  service,  and  delivered 
particulars  claiming  61.  12«.  for  wages,  during  the 
time  he  ought  to  have  been  continued  in  the  service : 


—Held,  that  the  aettoti  was  not  triaUe  by  the  iii«ri^ 
under  the  3  &  4  Will.  4.  c.  42.  s.  17;  and  after  a 
verdict  for  the  defendant,  the  Court,  on  the  appB- 
eation  of  the  plaintifi^  (who  had  obtamed  tiie  wnlj 
set  aside  the  writ,  and  all  subsequent  proccedipgi,. 
lAtmore  v.  Beadk,  1 1  Law  J.  Rep.  (K.a.}  Q.B.  15S ;  I 
Dowl.  P.C.  (n.8.)  M6. 

The  issue  delivered,  with  notice  of  trial  befere 
the  sheri£^  need  not  contain  the  date  of  the  teavr. 

Semhle^-fer  Thsdai,  CJ, — It  need  not  eontaio  the 
^emre  at  all. 

Notice  of  trial  by  continuance  need  not  specif 
the  place  and  boor  of  trial,  since  it  most  betdcea 
to  refer  to  the  place  and  hour  specified  in  the  or^asl 
notice.  Wilson  v.  Nesbili,  11  Law  J.  Rep.  (a.8.) 
C.P.  206;  4  M.  &  G.  240. 

Where  the  plaintiff  declared  specially  as  oot* 

S^ing  tenant  of  a  farm,  against  the  defendant,  the 
coming  tenant,  on  an  agreement  by  the  defendant 
to  pay  certain  by-gone  rent  of  ISL  dne  to  the  lasd- 
loid,  and  averred,  that  by  reason  of  the  non-pay- 
ment of  the  rent  by  the  defendant  cectun  goods  of 
the  plsdntiff,  being  on  the  farm,  were  distrained; 
and  that  by  reason  of  the  premises  the  plaintiff  was 
not  only  put  to  great  trouble  and  inecnrrenieDce, 
but  forced  and  obliged  to  pay  the  134. : — Held,  not 
triable  by  the  sheriff,  under  3  ft  4  Will.  4.  e.  41  s. 
17.  Jones  V.  Thomas,  1 1  Law  J.  Rep^  (n.8.)  Q.B.  154l 

A  special  action  of  assumpsit  for  not  retuming  a 
chaise,  the  value  of  which  is  nndcr  SOt,  is  ast 
triable  before  the  sheriff  under  statute  3  &  4 
Will.  4.  c.  42.  s.  17.  ColUe  v.  Broome,  11  Law  J. 
Rep.  (n.s.)  C.P.  60;  1  Dowl.  P.C.  (N.ti.)496. 

In  the  case  of  a  writ  of  trial  before  a  Reoordtrsf 
a  borough,  a  notice  of  trial  must  state  the  time  and 
place  of  trial,  in  like  manner  as  if  the  cause  had 
been  tried  before  the  sheriff 

Afler  service  of  a  notice  of  trial,  before  a  Re> 
corder  of  a  borough,  which  omitted  to  state  te  tine 
of  trial,  the  defendant  took  out  a  summons  lo  s«t 
aside  the  notice,  stating,  as  the  only  ground,  thst 
the  Recorder  had  no  authority  to  try-  eauses:— 
Held,  that  the  defendant  by  not  objecting,  before 
the  Judge,  to  the  sufficiency  of  the  notice^  en  the 
g^nnd  of  its  omitting  the  time  of  trial,  had  waived 
his  right  to  take  that  objection  alter  tlie  triaL 

A  writ  of  trial  directed  to  a  Reoorder  of  a 
bormigh  is  not  bad,  on  the  ground  of  its  command- 
ing him  to  summon  a  jury  from  the  bormigh ;  and 
per  Parke,  B.,  it  would  not  be  bad  if  it  had  directed 
him  to  summon  a  jury  generally.  Farmer  t.  Jfina^ 
ford,  11  Law  J.  Rep.  (n.8.)  Exch.  18 ;  9  M.  &  W. 
100;  1  Dowl.  P.C.  (N.8.)  366. 

An  nnder>sheriff  cannot  appoint  a  deputy  to  try 
causes  sent  down  by  a  writ  of  trial  to  the  sheriC 
Jones  V.  WUiiams,  12  Law  J.  Re|».  (ma)  ORw  t»i\ 
2  Dowl.  P.C.  (n.8.)  938. 

The  action  of  detinue  fbr  a  chattel  not  esoeefing 
the  value  of  202.,  is  triable  befbie  the  riMilff  vnder 
Statute  3  &  4  Will  4.  c.  42.  s.  17. 

In  cases  not  strictly  within  the  act,  when  a  trial 
has  been  had  befbre  the  sheri^  the  Courts  are  un- 
willing to  entertain  a  motion  for  setting  aside  the 
writ  and  subsequent  proceedings,  at  the  instance  of 
a  party  who  has  been  instrumental  in  procuring  the 
cause  to  be  tried  before  the  shcriS  Waiter  v.  i^ee, 
12  Law  J.  Rep.  (N.S.)  C.P.  M;  1  Dowi.  P.C.(ii.a) 
22a 
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Where  a  trial  took  place  under  a  writ  of  triaU 
before  an  undcr-Bhcriff,  and  the  plaintiff  obtained  a 
verdict  for  "  debt  20^,  damages  U," — Held,  that 
shiUing  damages  did  not  malu  the  demand  more 
than  20/.,  to  as  to  take  away  the  jurisdiction  of  the 
ander-sheriff:  Gutteridge  v.  Seik,  12  Law  J.  Rep. 
(m.s.)  aB.  249 ;  2  Dowl.  P.O.  (n.s.)  954. 

An  objection  to  the  jury,  summoned  under  a 
writ  of  trial,  that  their  names  are  not  on  the  jury 
list  for  the  county,  is  waived  by  the  defendant's 
acquiescence  at  the  trial,  either  with  or  without 
knowledge  of  the  circumstance.  The  objection 
should  be  made  at  the  earliest  opportunity. 

Quare—^Aa  to  the  right  to  challenge  jurors  sum* 
rooned  under  writs  of  triaL  Prtfme  ▼.  TUchmar$h^ 
1 2  Law  J.  Rep.  (n.s.)  Exch.  46 ;  10  M.  &  W.  605 1 

2  Dowl.  P.C.  (ka)  474t 

Where  a  verdict  in  a  cause  tried  before  a  sheriff 
b]^  a  writ  of  trial,  is  for  less  than  40«.,  the  Court 
will  not  interfere  to  stay  the  proceedings  on  pay- 
ment ot  the  debt  without  costs,  upon  the  ground  of 
the  action  being  triable  in  the  county  court. 

The  defendant  ought  to  apply  to  the  Court  before 
ihe  writ  of  trial  is  granted.  Salmon  y.  TugwuMt  12 
Law  J.  Rep.  (ir.fl.}  aB.  268;  2  Dowl.  P.C.  (n.8.) 
977. 

A  writ  of  trial  directed  to  the  sheriff  under  the 

3  &  4  Will.  4.  c.  42.  s.  17,  may  be  taken  down  to 
trial  by  proyiso.  Harriion  v.  Lutton  ax  Sutton^  13 
Law  J.  Rep.  (n-s.)  Exch.  83 ;  12  M.  &  W.  307. 

-  In  an  action  of  mdebiiaiut  atsumpsit,  the  damages 
claimed  were  50t  The  writ  of  summons  was  in* 
dorsed  for  19^  4f.  7d,,  with  interest  (not  stating 
from  what  day).  Various  pleas  were  pleaded,  upon 
some  of  which  issues  of  £sct  were  joined :  upon 
another  the  plaintiff  had  judgment  on  demurrer. 
The  plaintiff  obtained  an  order  for  a  writ  of  trial  to 
try  the  issues  of  fact,  and  gave  notice  to  the  defen- 
dant that  at  the  trial  the  jury  would  also  assess 
damages  on  the  judgment  on  demurrer.  The  jury 
found  a  verdict  for  23/.  5t,  ItL,  and  the  plaintiff 
having  entered  a  remittitur  for  3L  5«.  Id.t — Held, 
that  the  cause  was  triable  before  the  sheriff  under 
3  &  4  Will  4.  c.  42.  s.  17.  That  the  inquiry  as  to 
the  assessment  of  damages  might  be  joined  with 
the  writ  of  trial;  and  the  error  in  the  verdict  being 
cured  by  the  remUHtur,  the  Court  refused  to  set 
aside  the  execution  of  the  writ  Fryer  v.  SfftUhf  12 
Law  J.  Rep.  (n.8.)  C.P.  223 ;  5  M.  &  G.  605. 

A  writ  of  trial  ought  to  be  made  returnable  in 
the  course  of  the  term  in  which  the  trial  is  had. 

Where  an  action  was  tried  in  Hilary  term,  under 
a  writ  of  trial  which  was  not  made  returnable  until 
the  first  day  of  Easter  term,  the  Court  ordered  the 
sheriff  to  return  the  writ  previous  to  the  return  day 
suted  in  it  BiUhig  v.  Railkmt  14  Law  J.  Rep. 
(N.s.)  Q.B.  192. 

Where  a  motion  is  made  respecting  a  cause  which 
has  been  tried  before  a  sheriH^  and  no  counsel  were 
present  at  the  trial,  it  is  not  necessary  to  have  an 
affidavit  setting  forth  the  nature  of  the  application, 
when  the  only  grounds  for  moving  are  apparent 
upon  the  sheriff's  notes,  which  are  before  the  Court 
above.  Henning  v.  Acraman^  14  Law  J.  Rep.  (ir.s.) 
Q.B.  136  ;  2  DowL  &  L.  P.C.  733. 

Where  after  a  verdict  for  the  plainti£^  on  a  writ 
of  tiial,  judgment  was  signed,  and  the  costs  were 
taxed  immediately  after  the  writ  was  returnable,  it 


was  held,  upon  the  construction  of  the  18th  and 
19th  sections  of  the  3  &  4  Will  4.  c.  42,  that  the 
Judgment  was  regular.  GiU  v.  BJuhwortk,  14  Law 
J,  Repb  (n.s.)  Exch.  1. 

Id  an  action  of  assumpsit  to  be  tried  before  the 
sheriff  in  which  two  issues  were  joined,  the  plain- 
tiff delivered  the  issue  in  the  form  prescribed  by 
Reg.  Gen.  Hil.  term,  4  WltL  4,  but  omitting  the 
teste  of  the  writ  of  trial,  and  the  day  of  its  return. 
The  issue  also  stated  the  writ,  as  commanding  th^ 
sheriff  to  summon  ihe  junr  to  try  the  Utue,  instead 
of  the  Mfvef .  A  rule  havmg  been  obtained  in  term 
to  'Set  aside  the  issue  and  notice  of  trial,  or  why  tho 
issue  should  not  be  amended  at  theplaintiff^s  costs, 
—Held,  first,  that  the  issue  was  irregular  for  omit» 
ting  to  state  the  dates ;  secondly,  that  it  was  irre- 
gular in  commanding  the  sheriff  to  summon  the  jury 
to  try  the  istue  instead  of  utu€8f  and  must  be 
amended  at  the  plaintiff^s  cost,  but  that  the  notice 
of  trial  might  stand;  thirdly,  that  the  defendant 
was  at  liberty  to  make  this  application  to  the  Court, 
and  was  not  compelled  to  xnake  it  at  chambers  io 
term  time. 

The  Judge's  order  for  the  writ  of  trial  ought  to  be 
obtained  before  the  delivery  of  the  issue.  Detmett 
V.  Hardy^  14  Law  J.  Rep.  (n.s.)  Q.B.  12. 

Motions  respecting  causes  tried  by  writ  of  trie) 
must  be  made  on  affidavit,  verifying  the  Judge's 
notes,  as  well  where  the  trial  took  place  before  the 
Judge  of  an  inferior  court  of  record  as  before  the 
sheriff    Eden  v.  BriWm,  9  Dowl.  P.C.  245. 

A  writ  of  trial  directed  to  a  recorder  of  a  borough, 
commanded  him  to  summon  a  jury  of  his  county. 
The  recorder  tried  the  cause  before  a  jury  of  the 
borough,  and  who  were  not  in  the  list  of  jurors  for 
the  county: — Held,  tiiat  the  writ  had  not  been 
obeyed,  and  that  the  trial  and  all  subsequent  pro- 
ceedings must  be  set  aside. 

Quart — Whether  the  writ  was  regular  in  direct- 
ing a  recorder  of  a  borough  to  summon  a  jury  of  a 
county.  TaawMr  v.  Moumtfort^  1  Dowl.  P.C.  (n.8.) 
46. 

A  declaration  stated  that  in  consideration  that 
the  plaintiff,  at  the  request  of  the  defendant,  would 
let  to  hire  to  him  a  certain  carriage  and  chains,  the 
defendant  promised  to  return  the  same;  but  that 
although  the  defendant  had  returned  the  said  car- 
riage, he  had  wholly  neglected  and  refused  to  send 
back  the  said  chains,  to  the  damage  of  the  plaintiff 
of  5Li — ^Held,  to  be  a  claim  for  unliquidated  da- 
mages, and  not  for  a  "debt  or  demand"  triable 
before  the  sheriff  under  the  3  &  4  Will.  4.  c.  42. 
8.  17.    Collu  v.  Grwm,  1  DowL  P.C.  (k.s.)  496. 

Where  the  issue  omitted  the  date  of  the  writ  of 
summons,  but  the  date  was  correctiy  inserted  in  the 
writ  of  trial,  and  the  defendant  attended  at  the  trial, 
and  protested  against  the  proceedings,  and  a  verdict 
was  found  for  the  plaintiff,  the  Court  refused  to  set 
aside  the  writ  of  trial,  on  the  ground  that  the  objec- 
tion should  have  been  taken  to  the  issue.  Goose 
V.  Neumegen,  I  Dowl.  P.C.  (m.8.)  429. 

Where  a  sheriff  bad  begun  proceedings,  under  a 
writ  of  trial  on  the  day  on  which  the  writ  was  re- 
turnable, and  the  case  occupied  the  whole  day,  and 
the  jury  retired  afew  minutes  before  twelve  at  night, 
to  consider  the  verdict,  but  did  not  return  with  the 
verdict  until  afkcr  twelve,  and  no  objection  was 
then  made  to  the  verdict  being  given,  but  such 
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objection  WM  made  ailer  the  verdict  had  been  pro- 
nounced, tiiis  Court  held,  that  the  sheriff  had 
properly  received  and  recorded  the  verdict,  and 
refused  to  set  aside  his  return  for  irregularity. 
Potier  V.  Booth,  1  Dowl.  P.O.  (n.8.)  545. 

A  plaintiff  having  obtained  a  verdict  on  a  writ  of 
trial,  the  defendant  obtained  a  rule  to  set  aside  the 
proceedings,  on  the  ground  that  the  date  of  the  writ 
of  summons  did  not  appear  in  the  writ  of  trial ;  that 
the  issue  did  not  recite  the  writ  of  summons  or 
award  of  venire ;  that  the  award  of  vetdre  in  the 


writ  of  trial  stated  the  debt  to  he  above  20i;  flit 
the  ventrs  did  not  recite  when,  or  out  of  what  cent 
it  issued ;  that  the  writ  of  trial  bore  no  dste.  The 
Court  discharged  the  rule,  and  ordered  the  im 
and  award  to  be  amended,  the  plaintiff  tDpwte 
costs  of  the  application.  Emery  v.  HcnDmd,  9  fe.  ft 
W.  108;  1  Dowl.  P.C.  (n.8.)  426. 

A  trial  of  a  cause  under  the  Writ  ef  Trial  Act, 
8  &  4  WilL  4.  c.  24.  s.  17,  before  the  depoty  of  Ae 
under-sherifl^isvoid.  Jeneev.  HllIiaas,2DoirLP.a 
(11.8.)  988. 


ADDENDA. 


The  following  Cases  have  been  accidentally  omitted. 


ACTION. 

When  maintainable — Proof  op  Malice. 

An  order  was  made  in  a  suit  in  equity,  that  one 
G  should  pay  in,  to  the  name  of  the  Accountant 
General  (in  trust  in  the  cause),  a  certain  sum  of 
money,  admitted,  by  his  answer,  to  be  the  amount 
of  a  sale  of  a  trust  fund ;  and  the  solicitor  for  the 
plaintiffs  registered  it  under  tlie  1  &  2  Vict  c  110. 
s.  19,  and  G  was,  in  consequence,  prevented  from 
disposing  of  his  lands : — Held,  that  the  registering 
of  the  order  was  not,  per  se,  a  wrongful  act,  and 
that  no  action  was  maintainable  without  proof  of 
malice. 

Semble — That  the  order  was  within  the  equity  of 
the  1  &  2  Vict  c.  110.  s.  18.  Gibbty, Pike,  12  Law 
J.  Rep.  (N.8.)  Exch.  257 ;  9  M.  &  W.  861 ;  1  DowL 
P.C.  (N.8.)  409. 


AFFIDAVIT  TO  HOLD  TO  BAIL. 

An  affidavit  to  hold  to  bail,  under  1  &  2  Vict 
c.  1 10.  s.  3,  made  before  the  issuing  of  the  writ  of 
summons,  need  not  be  entitled  in  the  cause.  SchUU 
ter  or  ScbelleUr  v.  Cohen,  10  Law  J.  Rep.  (n.b.) 
Exch.  99  ;  7  M.  &  W.  389;  9  Dowl.  P.a  277.- 

On  an  application  to  a  Baron  of  the  Exchequer 
to  hold  a  defendant  to  bail,  affidavits  used  shortly 
before  on  a  similar  application  against  the  same 
defendant  at  the  suit  of  another  plaintiff,  entitled  in 
that  cause  and  in  another  court,  were  held  to  be 
admissible.  Langsten  v.  WethereU,  14  Law  J.  Rep. 
N.8.)  Exch.  229 ;   14  M.  &  W.  104 ;  2  Dowl.  &  L. 

.V/.  OvO. 
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ANNUITY. 

Replevin  for  taking  a  quantity  of  salt,  the  pro- 
perty of  the  plaintiff  Avowry,  that  W  F,  being 
possessed  of  salt  works,  by  an  annuity  deed  of  the 
19th  of  April  1830,  of  several  parts,  granted  to 
Kemble  and  Lock,  and  their  assigns,  in  trust,  an 
annuity  of  100/.,  with  power  of  distress ;  that  Lock, 
by  indenture,  assigned  the  annuity  to  the  defen- 
dants; that  one  H.  Smith,  being  made,  by  order  in 


Chancery,  trustee  in  the  room  of  Kemble,  angstd 
the  annuity  to  the  defendants  by  another  indentiiic: 
averment,  that  the  annuity  was  in  srrear.  Otte 
avowries,  in  similar  terms,  were  made  si  to  oikff 
annuities  granted  in  like  manner.  Pleas,  to  tfce 
first  avowry,  secondly,  that  Lock  did  not  assign  the 
annuity  modo  et  foirmA  ;  thirdly,  that  KemUe  vii 
not  a  trustee  within  the  meaning  of  the  act  of  ptr- 
liament ;  fourthly,  that  H.  Smith  did  not  asags  tk 
annuity  modo  et  formd  ;  fifthly,  that  no  meoionil 
was  inroUed  as  required  by  the  statute.    SimiUr 

fleas  were  pleaded  to  each  of  the  other  tmem. 
ssue  was  joined  on  the  surrejoinder,  thst  ^meao- 
rial,  BO  aa  aforesaid  inrolled,  did  traly  state  the 
names  of  the  persons  by  whom  the  annuities  vse 
to  be  beneficially  reoeived,  and  the  peeooiaiy  o- 
aiderations  for  granting  the  aame. 
'  W  F,  the  lessee  of  certain  salt  woiki,  binig 
agreed  to  grant  M.  R  Kymer  an  annuity  ollfiSOL, 
in  consideration  of  14^5004,  the  latter  sontra^ 
with  seven  other  persons  to  take  partiopa  of  the 
annuity,  each  advancing  part  of  the  eoosUeratitt- 
money.  The  deed,  afler  reciting  die  sboTe^fad^ 
and  that  payment  had  been  made  by  tbe  dififes^ 
parties  of  their  respective  aharea  of  the  HMNK, 
contained  a  grant  by  W  F  to  Kemble  aod  Lock  « 
eight  several  annuities,  making  together  an  aamotj 
of  1,050L,  in  trust  for  the  several  grantees,  togediff 
with  power  of  diatress.  By  a  deed  of  the  6tfa  of 
October  1840,  Lock  assigned  one  of  the  aanuitiestt 
the  defendants;  and;  subsequently,  one  H.Sw 
acting  under  an  order  in  Chaneeiy,  i*^  ^ 
place  of  Kemble,  by  a  atubaequent  deed,  >*^^ 
also  the  same  annuity  to  the  defendants.  ^^^ 
point  it  was  contended,  that  the  plaintiff  was  coMes 
to  a  verdict  upon  the  second  and  fourth  ple*^  ^ 
the  ground  that  Lock  and  Smith,  being  joint  tenian 

of  the  annuity,  the  assignment  of  each  *'*/'*?' 
signmeut  of  a  moiety  only,  and  therefor^  u*^^ 
plea  was  proved.  The  distress  was  taken  ^  *  ff* 
tion  of  this  annuity,  which  was  in  arrear.  W 
memorial  inrolled  in  Chancery,  in  the  toltm 
headed  "  name  or  names  of  person  er  P*f^  • 
whom  annuity  or  rent-charge  to  be  benefifliUy''' 
ceived,"  contained  the  names  of  the  eigW  P'*'*' 
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including  Kjmtt,  who  had  advanced  the  consider- 
ation money  of  the  annuity.  Another  column, 
beaded  "consideration,  and  how  paid,"  set  forth 
against  the  name  of  each  of  these  parties  the  re- 
spective soms  paid  by  tiiem,  amoonting  to  14,500^, 
as  well  as  the  mode  of  payment  And  in  a  subse- 
quent column,  headed  **  amount  of  annuity  or  rent- 
diarge,"  there  was  set  against  the  consideration 
money  advanced  by  each,  the  amount  of  each  an- 
nuity, the  aggregate  being  1,050^  The  annuity 
deed  bore  a  stamp  of  180A:-*Held,  upon  these 
facta,  first,  that  the  stamp  was  sufficient,  and  that 
several  stamps,  as  upon  distinct  annuities,  were  not 
necessary,  the  deed  in  question  being  a  grant  of 
several  annuities  under  one  contract  within  the  pro- 
viso of  the  5S  Geo.  3.  c.  124,  Schedule,  part  1,  tit 
*  Conveyance.'  Secondly,  that  whether  or  not  the 
plaintiff  was  entitled  to  the  verdict  in  the  present 
state  of  the  pleadings,  as  to  the  issues  on  the  as- 
sig^nment,— as  to  which  quarCf — at  all  events  the 
defendants  were  entitled  to  amend,  although  it  waa 
not  necessary  to  state  in  the  memorial  the  consider- 
ation as  between  Kymer  and  his  grantees.  Yet,  as 
the  consideration  between  him  and  his  grantor  was 
truly  stated,  the  memorial  was  correct  Fourthly, 
that  the  defendants  were  bound  to  begin.  Hogarth 
V.  Petmy,  14  Law  J.  Rep.  (n.s.)  Exck  345  ;  14  M. 
&  W.  494 ;  1  Car.  &  K.  608. 


COGNOVIT. 
Attestation  of. 

Under  the  1  &  2  Vict  c.  110.  s.  9,  the  attestation 
to  a  warrant  of  attorney  or  cognovit  actionem^  by  the 
attorney  attending  for  the  person  executing  the 
same,  must  contain  a  declaration  that  he  is  attorney 
for  such  person,  and  must  state  that  he  subscribes 
as  such  attorney.  A  parol  declaration  or  statement 
is  insufficient 

Attestation  as  follows  to  a  cognovit  executed 
since  the  1  &  2  Vict  c.  110.—'*  J  B,  one  of  the 
attomies  of  &c.,  attending  for  the  said  W  N,  at  his 
request,  to,  and  did  inform  him  of  the  nature  and 
efiect  of  the  above  cognovit,  before  the  execution 
thereof  by  him:" — Held,  insufficient  Potter  v. 
Nidwlton,  10  Law  J.  Rep.  (n.s.)  Exch.  311;  8 
M.  &  W.  295 ;  9  Dowl.  P.O.  808. 


COPYHOLD. 

Sbizube  QuousauB. 

Ejectment  for  three  copyhold  tenements  by  the 
lords  of  the  manor  of  Pembridge  Foreign  (who  had 
a  right  to  seize  the  copyhold  quotuque  pro  drfeetu 
ten^tig^)  against  a  feme  covert  claiming  to  be 
entitled  to  Uie  lands,  with  the  view  to  enforce  the 
payment  of  fines  claimed  to  be  due  in  respect 
tfaereoC  The  lords  had,  on  the  death  of  the  former 
tenant,  made  the  three  proper  proclamations  for 
the  heir  to  come  in,  and  at  the  next  court  Mrs.  M, 
a  feme  covert,  was  admitted  to  the  three  tenements, 
described  in  the  admittance  as  they  had  been  in 
the  old  admittances,  vie.  one  of  them  by  the  num- 
ber of  acres,  and  there  was  superadded  a  new  de* 
scription  of  the  three  tenements  as  containing  148 
acres  3  roods  14  perches.    There  was  no  evidence 
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of  the  title  of  Mrs.  M,  bat  it  was  stated  on  the  roll 
that  Mrs.  M  came  to  the  lord's  court  and  was  ad- 
mittad  by  her  attorney.  There  were  three  several 
fines  assessed  on  the  premises.  It  was  objected 
that  the  p]aintifi*s  could  not  recover;  first,  because 
there  was  no  evidence  of  the  apppointraent  of  an 
attorney  by  the  defendant  or  by  the  lord  for  her, 
under  11  Gea  4.  &  1  Will.  4.  c  65.  ss.  4.  and  5 ; 
therefore,  that  the  admittance  and  assessment 
of  the  fine  were  void.  Secondly,  that  the  new  ad- 
measurement annexed  to  the  description  of  the 
ancient  tenements  vitiated  the  proceedings : — Held, 
that  the  supposed  acknowledgment  on  the  court 
roll  of  the  defendant's  title  being  the  only  answer 
to  the  lord's  title  to  aeize  qMnuquo,  must  be  taken 
altogether,  and  was  evidence  that  the  attorney  was 
duly  appointed. for  the  purpose,  and  claimed  to  be 
admitted  to  the  three  tenements  as  described  in  the 
admittance:  or  assuming  that  the  lord's  right  of 
entry  could  be  defeated  bythe  actual  admittance  of 
the  defendant,  the  admittance  must  be  taken  to  be 
touch  as  would  give  her  a  legal  title,  and  so  that  no 
objection  could  be  taken  either  to  the  want  of  a  due 
appointment  bf  the  attorney,  or  to  the  description 
of  the  tenements. 

Where  a  fine  arbitrary  is  imposed,  it  is  due  to 
the  lord  of  common  right,  and  the  tenant  must  shew 
that  it  is  unreasonable. 

Where  the  lord  of  a  manor  proceeds,  in  the  first 
instance,  on  his  right  to  enter  and  seize  quoutque 
pro  drfectu  tenentU,  and  that  is  answered,  he  may, 
notwithstanding,  recover  on  a  right  of  entry  and 
seizure  giioM^fthe  fine  is  satisfied. 

The  sUtute  11  Geo.  4.  &  1  Will.  4.  c.  ^.  s.  9. 
does  not  afiect  the  right  of  entry  qwm9quc.  Doe  d. 
Twining  v.  Mutcott,  14  Law  J.  Rep.  (N.8.)  Exch. 
185;  12M.&W.8d2. 


CORPORATION.' 

Regulation  of  Chabxtable  Tbusts  by. 

A  testator,*  in  1586,  devised  the  manor  of  C  to 
trustees  for  the  founding  by  the  mayor  and  alder- 
men of  Bristol,  of  anhospital  for  the  education  of 
poor  infants  and  orphans,  and  that  they  should  be 
for  ever  the  governors,  &c.  of  the  same.  Queen 
Elizabeth  by  charter  ordained,  that  the  said  mayor 
and  common  council  and  their  successors,  should 
be  called  *'The  Governors  of  the  Hospital  of  Queen 
Elizabeth  of  Bristol,"  and  should  have  the  govern- 
ment of  all  the  said  orphans,  &c.  and  of  all  the 
lands,  tenements,  &c.,  and  should  be  a  bodv  corpo- 
rate and  politic  of  itself,  for  ever,  capable  of  holding 
lands,  &C.  The  hospital  and  lands  continued  vested 
in  the  mayor  and  common  council  down  to  the 
passing  of  the  Municipal  Corporations  Act,  5  &  6 
Will.  4.  c  76.  The  7lBt  section  of  that  statute 
enacts,  that  where  the  body  corporate  of  any  borough 
shall  stand  seised  of  any  estate  or  interest  of  any 
hereditaments,  in  trust  for  charitable  uses  or  trusts, 
all  the  estate,  right,  interest,  and  title,  and  all  the 
powers  of  such  body  corporate,  in  respect  of  the 
said  uses  and  trusts,  shall  continue  in  the  persons 
who,  at  the  time  of  the  passing  of  the  act,  were 
such  trustees  as  aforesaid,  until  the  Ist  of  August 
1836,  or  until  parliament  should  otherwise  order. 
Provided,  that  if  parliament  should  not  otherwise 
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dkcet  OD  or  before  the  lit  of  Angiut  1SI6»  the 
Lord  Chancellor  thonkl  make  sach  orders  as  be 
should  see  lit  for  the  admiuatntioii,  subject  to  sach 
eharitaUe  uses  or  trasts  as  aforesaid,  of  such  tmsl 
estates.  No  act  of  parliameot  waa  passed  on  the 
subject  prior  to  the  19th  of  October  1836^  on  which 
day  the  Lord  Chancellor  i^pointed  new  tmsteea  of 
the  hospital  lands^  Ac: — Held,  in  an  action  of 
ejectment  brov|^t  by  the  old  and  by  the  new  cor- 
poration of  Bristol,  and  also  by  the  hospital  oor- 
porationi  to  recover  the  hosfntal  lands,  first,  that  the 
meaning  of  the  7 1st  section  of  5  A  6  Will.  4^  &  76. 
was,  that  the  estate  and  inteiest  in  the  maes  amd 
trmttt  only,  and  not  in  the  legalutaief  was  continued 
in  those  in  whom  it  waa  Te^ed  by  the  act,  up  to  the 
1st  of  August  1836.  Secondly,  that  the  legal  utaU 
remained  and  always  had  been  vested  in  ue  corpo- 
ration, the  71st  section  affecting  only  the  equitable 
interest  or  right  of  administering  the  charitable 
funds,  and,  therefore,  that  the  oorpoiation  were  en* 
titled  lo  recorer. 

Qxuert — ^Whether  the  71st  section  applied  to  the 
case,  the  parties  seised  of  the  land  in  question  not 
being  the  municipal  body  corporate  of  Bristol,  but 
a  separate  corporation.  But  held,  that,  at  all 
events,  the  plaintifi  were  entitled  to  recover.  Doe 
d.  the  Govermon  </  Brieiol  Haifuial  v.  Norton,  12 
Law  J.  Rep.  (m.8.)  Exch.  418;  11  M.  A  W.  MS. 


COSTS. 


On  Reperbsce  aftsb  New  Trial. 

The  plaintiff  having  obtained  a  verdict,  a  rule  for 
a  new  trial  was  afterwards  made  absolute,  no  men- 
tion being  made  of  costs.  This  rule  was  subse- 
quently abandoned,  both  parties  conaendng  to  a 
reference,  in  which  the  costs  were  "to  abide  the 
event:" — Held,  that  the  defendant,  who  had  suc- 
ceeded on  the  reference,  was  not  entitled  to  the  costs 
of  the  trial  Thomas  v.  HawkeSf  11  Law  J.  Rep. 
(N.8.)  Exch.  54;  9  M.  A  W.  63;  1  Dowl.  P.C. 
(H.8.)  S46. 

Of  several  Pleas— Distributikq  general 

Issue. 

A  defendant  who  baa  succeeded  on  the  general 
issue^  and  failed  on  his  special  pleas,  is  entitled  to 
all  the  costs  of  those  witnesses  <»illed  by  him  solely 
to  prove  the  general  issue^  and  to  a  portion  of  the 
costs  of  those  witnesses  called  by  him  partly  to 
prove  the  general  issue  and  partly  to  prove  the 
special  pleas.  Nicholson  v.  Dyson^  12  Law  J.  Rep. 
(N.S.)  Exch.  $96  i  11  M.  A  W.  646. 


DEVISE. 

Op  Estate  pur  Autre  Vie. 

A  lessee  par  autre  vie  of  premises  granted  to  him, 
his  heirs  and  assigns,  for  their  lives,  devised  them 
for  the  residue  of  the  term  to  W  J  L  and  his  as- 
signs^ who  died  intestate : — Held,  that  the  premises 
passed  not  to  the  heir  of  W  J  L,but  to  his  personal 
representative,  under  the  Statute  of  Frauds,  29  Car. 
2.  c.  3.  8.  12.  Doe  d.  Leuns  v.  Leuns,  11  Law  J. 
Rep.  (N.8.)  Exch.  305 ;  9  M.  &  W.  662. 


OAMINO. 

CouRsiNO  Match. 

H  and  D  agreed,  in  writing,  to  run  a  match  wA 
greyhounds,  "  the  said  match  to  be  ran  on  ^ 
Wednesday  during  the  Newmarket  Fehmarrliseip 
lag,  1841,  P  P."  At  the  time  of  making  aeeen- 
tract,  the  Pebmary  meeting  wna  fixed  for  Tucrisj, 
the  2nd,  weather  permitting.  The  weather  ues 
unlavonrahle,  and,  according  to  the  usage  ia  sack 
eases,  the  Newmarket  Club  (of  which  D,  but  ail 
H,  was  a  member,}  a4joumed  itko  meeting  to  ike 
following  Wednesday,  weather  permitting^  and  wL 
timately  the  meeting  was  held  on  Tuesday  tbs  llih, 
and  the  four  following  days: — Held,  that  bitkH 
and  D  were  bound  by  their  agreement  to  be  it 
readinees  for  the  match  on  the  17th. 

SewMe — That  partd  evidence  explaining  tkst  de 
letters  P  P  meant  that  the  parties  were  o&a  t» 
run  the  match  or  pay  the  stakes  waa  adsunUk 
DauUrte  v.  ffuldkmioi^  1 1  Law  J.  Rep.  (s.a)  Esdt 
186;  lOM.  &W.  85. 


INSURANCE. 

A  effected  a  policy  on  his  life  in  an  insBmci 
company,  and,  by  the  conditions  indorsed  thacoi, 
the  company  engaged,  in  caae  of  the  assured  em- 
mitting  suicide  after  having  "  assigned*  the  poSgr 
bond  fide  as  a  security,  to  pay  to  the  asfignee  tm 
amount  for  which  it  waa  a  security,  to  the  extetf 
of  the  sum  assured.  A  deposited  the  poficy  widi 
B  as  a  security  for  money  lent,  with  an  undeztakz^ 
in  writing  to  assign  the  same  when  requhed,  vA 
afterwards  committed  suicide : — Held,  that  B  tu 
entitled  to  recover  A-om  the  company  the  vBmA 
of  his  debt,  though  he  had  given  no  notice  of  tke 
deposit  to  the  company  previous  to  A's  deati^  ai. 
though  he  had  not  obtained  a  formal  assigwBff^ 
Cook  V.  BUtck^  11  Law  J.  Rep.  (N.a.)  Ch.26S;  1 
Hare,  390. 

INTERPLEADER. 

A  bill  of  interpleader,  which  raises  or  tendeaa 
question  for  decision  between  the  plaintiff  sad  am 
of  the  defendants,  cannot  be  sustained.  BiMuSi  t. 
Audland,  10  Law  J.  Rep.  (n.s.)  Ch.  91. 


LANDLORD  AND  TENANT. 

Sale  by  Landloed  ttkdsb  Distbsss. 
Where  hay  and  straw  are  seised  under  a  distres 
for  rent,  and  according  to  the  euatomof  theeoaanj 
the  tenant  would  have  been  bound  to  ha«e  con- 
sumed it  on  the  premises,  giMBTf— Whether  the  ha^ 
lord  may  sell  it,  subject  to  a  condition  that  it  w 
be  consumed  on  the  premises.  Frusher  v.  I^ett  ^ 
Law  J.  Rep.  (ii.s.)  Exch.  321;  10  ILfic  W.  7981 

LEASE. 

AgRESMEITT  to  grant — COKSIDEBATIOX. 

The  declaration  stated,  thai  it  was  agreed  te- 
tween  the  plaintiff  and  the  defepd^nt,  that  tk 
plaintiff  should  purchase  of  the  dstedanc  caft» 
house  and  shop  fixtures,  specified  ia  a  eetfaia  h- 
ventory,  for  150A  {  that  1261  should  be  paid  ca 
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posBeuaoDf  tnd  Hbt  remainder  of  the  pur- 
diase-tnoney  by  three  bills  of  exchange ;  that  the 
defendant  shoold  grant,  and  the  plaintiff  should 
tdce,  a  lease  of  the  messnaffe  for  twenty-one  jrears 
at  the  rent  of  60L  The  declaration  then  averred, 
that  the  plaintiff  tendered  to  the  defendant  for  exe- 
cution an  instrament  in  the  form  of  a  lease,  which, 
after  it  shonld  have  been  exeetited  by  the  defendant, 
would  haTO  become  each  a  lease  as  was  so  agreed 
to  be  granted  by  the  defendant  to  the  plamtift 
The  d^endant  traversed  this  sYerment  The  in^ 
dentare  tendered  by  the  plaintiff  to  the  defendant 
stated,  that  as  well  in  consideration  of  the  snm  of 
J60L  paid  by  the  plaintiff  to  the  defendant  as  of  the 
yearly  rent,  corenants,  &c.  the  defendant  had  de- 
mised and  leased  all  that  messuage,  firo.  :-^Held, 
that  the  consideration  was  not  truly  stated,  and 
Iberefere  that  the  instrament  was  not  such  a  lease 
as  was  agreed  to  be  granted  by  the  defendttit  to  the 
plaintiiC  FmiMkn  y.  KnowltM,  IS  Law  J.  Rep. 
(ha)  Bxeh.  140;  12  H.  ft  W.  603. 


LEGACY. 


J  H»  by  his  will,  gave  an  annuity  to  his  wife,  and, 
on  her  decease,  gave  the  sum  of  2,500/.  to  trustees, 
to  pay  the  same  amongst  his  children  and  the 
children  of  such  of  them  as  shonld  be  dead  at  the 
decease  of  his  wife,  in  such  shares  as  she  should 
appoint ;  and  as  to  such  parts  thereof  to  which  the 
appointment  of  his  wife  should  not  extend,  upon 
trust,  to  pay  the  same  to  A,  B  and  C,  at  the  end  of 
twelve  calendar  months  after  the  death  of  his  wife, 
with  interest  for  the  same  from  his  wife's  deatii. 
The  testator's  wife,  by  her  will,  appointed  various 
sums  amongst  several  of  the  testator's  children, 
amounting  altogether  to  the  sum  of  2,800/.,  to  be 
paid  at  the  decease  of  her  son  William,  except  the 
sum  of  670L,  part  thereof,  which  she  appointed  to 
her  son  William,  and  which  was  to  be  paid  to  him 
on  her  decease: — Held,  that  the  intermediate  in- 
terest which  accrued  on  the  several  sums  amount* 
ing  to  the  sum  of  2,S0Ot,  except  the  sum  of  6701, 
part  thereof^  appointed  to  William,  went  to  the 
parties  entided  imder  the  will  of  the  testator,  in 
defeult  of  appointment,  viz..  A,  B  and  C.  Hendtr^ 
MM  V.  Constable,  11  Law  J.  B^ep.  (H.8.)  Ch.  832$ 
5  Bea.  297. 

The  enactment  in  the  new  Will  Act,  that  a  be* 
qnest  to  a  child  of  the  testator  who  dies  in  the  tes- 
tator's lifetime,  leaving  issue  living  at  the  testator's 
death,  shall  not  lapse,  does  not  apply  to  a  testa- 
mentary appointment  Grfffiih*  v.  Gakt  18  Law  J. 
Hep.  (K.8.)  Ch.  286;  12  Sim.  854. 
^  A  testator  gave  the  dividends  of  certain  stock  to 
his  daughter  for  life,  and  on  her  death  the  stock 
was  to  belong  to  his  son,  W  8  and  his  chil^bren, 
unless  his  daughter  married  and  had  children.  The 
daughter  died  without  issue ;  the  son  had  no  chil- 
^eu  at  the  death  of  the  testator,  but  two  were  living 
tt  the  decease  of  the  testator's  daughter,  and  claimed 
to  be  entitled  to  share  as  joint  tenants  with  their 
father,  otherwise  to  be  entitled  to  the  fVind  after  the 
father's  death  :~Held,  that  the  testator's  son  W  S 
was  entitled  absolutely,  he  being  the  only  person 
capable  of  taking  at  the  testator's  death.  Scott  v. 
Scott,  14  Law  J.  Rep.  (n.s.)  Ch.439. 


MALICIOUS  ARREST  ft  PROSECUTION. 
PaoBAJBLB  Cause. 

To  an  action  aninst  the  defendant,  as  the  official 
assignee  f:^  O,  a  oankrupt,  for  a  malicious  arrest, 
the  defendant  pleaded  not  guilty,  and  traversed  an 
averment  in  the  declaration,  that  there  was  s  dif- 
ference between  the  plaintiff  and  the  defendant, 
whether  in  point  of  law  the  plaintiff  was  liable  to 
pay  interest  on  a  certain  sum,  but  not  as  to  the 
tacts.  The  plaintiff  had  borrowed  60/.  of  the  bank- 
rupt, and  the  only  question  in  dispute  between  him 
and  the  official  assignee  was,  whether  he  was  liable 
to  pay  interest  on  tiie  sum  borrowed.  The  plain- 
tiff having  reftised  to  pay  such  interest,  the  defen- 
dant issued  a  summons  for  his  appearance  on  the 
24th  of  April,  in  these  terms:— <*  If  your  debt  of 
61,  10s.  %d.f  together  with  the  expenses  of  this  sum- 
mons, be  paid  to  F.  Whitmore,  the  official  assignee, 
on  or  before  the  JfieeiUh  of  April  instant,  your  ap- 
pearance to  the  summons  will  not  be  enforced; 
but  if  you  do  not  attend,  a  warrsnt  will  be  issued." 
This  sununons  waa  not  served  by  the  messenger 
until  the  eigkteenih  of  April,  and  the  plaintiff  not 
having  appeared  thereto  was  apprehended  under  a 
warrant  issued  by  the  defendant.  The  Judge  told 
the  jury  that  there  was  reasonable  and  probable 
cause  for  tiie  plaintiff's  arrest,  but  he  did  not  call 
their  attention  distinctiy  to  the  second  issue,  no 
request  to  that  effect  having  been  made  to  him  by 
tiie  plaintiff's  oounsd : — ^Held,  first,  that  the  ques- 
tion of  reasonable  and  probable  cause  was  matter  of 
law  for  the  Judge,  and  that  he  had  not  misdirected 
the  juty,  as  it  was  the  plsintiff's  duty  to  appear  in 
pursuance  of  the  summons;  secondly,  Uiat  the 
omission  of  the  Judge  to  direct  the  Jury  speciflcally 
as  to  the  second  issue,  which  was  sn  immaterial 
one,  was  no  ground  for  a  new  triaL  fVation  v. 
fFkUmore,  14  Law  J.  Rep.  (v.a.)  Exch.  41. 

In  an  action  for  a  malicious  prosecution,  whether 
the  question  of  reasonable  or  probable  cause  de- 
pends upon  a  few  simple  fects,  or  upon  tacts  which 
are  numerous  and  complicated,  and  upon  the  in- 
ference to  be  drawn  therefrom,  it  is  the  duty  of  the 
Judge  to  tell  the  jury,  if  they  find  the  facto  proved, 
and  the  inference  warranted  thereby,  that  they  do 
or  do  not  amount  to  reasonable  or  probable  cause  t 
so  as  to  leave  the  question  of  tact  to  the  jury,  and 
the  abstract  question  of  law  for  the  Judge.  Pamtom 
V.  WiUiamt,  10  Law  J.  Rep.  (k.s.)  Exoh.  M«. 


MINES. 


CoirsTmvcTioH  ov  Dxhisx  of. 

Demise  to  the  defendant  of  all  mines  which  then 
had  been  or  thereafter  should,  during  the  demise, 
be  discovered  or  opened  under  Dyfiryn  House,  at 
the  yearly  rent  of  20<.,  to  be  paid  whether  any  coal 
should  be  worked  or  not  Covenant,  that  the  de- 
fendant would  work  the  said  mines  in  a  workman- 
like manner.  Breach,  that  the  defendant  did  not 
work  the  said  mines  in  a  workmanlike  manner. 
Plea,  that  before  the  demise  the  mines  were  never 
worked,  and  that  the  defendant  did  not  w6rk  them 
during  the  demise:-^ Held,  on  demurrer,  that  the 
defendant  was  not  guilty  of  a  breach  of  covenant, 
as  it  appeared  on  the  pleadings  that  the  mines  in 
question  had  not  been  discovered  or  opened.    Quar- 
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rington  v.  Arthur,  11  Law  J.  Rep.  (n.s.)  Exch.  418 ; 
10  M.  &  W.  835. 


MONEY  PAID. 

Money  paid  with  full  meaM  of  kn0wlfliiige,  \^i 
under  a  forgetfulness  of  facts  at  the  time  of  pay- 
ment, which  implies  absence  of  knowledge  at  that 
time,  mav  be  recoYered  back. 

Therefore,  where  the  directors  of  an  assttranee 
company  had  been  informed  by  their  actaary,  that 
a  ]ife  policy  had  lapsed  by  reason  of  non-payment 
of  the  last  premium,  bat  aftarwatds,  fb^etting 
that  fact,,  paid  the  assurance  money  to  the  repre- 
sentati?e  of  the  assured  :•— Held,  that  they  might 
recover  it  back.  Kelly  v.  Sdarit  11  Law  J.  Bep. 
(N.8.)  Exch.  10;  9  M.  &  W.54. 


OVERSEERS. 

Effect  of  Demisb  to. 

To   8   declaration    in    trespass,  the  defendant 

8 leaded,  that  before  and  at  the  said  time  when,  &o. 
le  Marquis  of  H  was  seised  of  and  in  the  said 
dwelling-house  in  his  demesne  as  of  fee,  and  being 
so  seis^  before  the  said  time  when,  &c  demised 
the  said  dwelling-bouse  to  the  then  churchwardens 
and  overseers  of  the  poor  of  the  parish  of  A,  to  have 
and  to  hold  the  same  to  themselves  and  their  suc- 
cessors, for  or  on  behalf  of  the  said  parish  for  one 
year,  and  so  on  from  year  to  year;  by  virtue  of 
which  said  demise  the  then  churehwurdcns  and 
overseers  entered  and  became  .possessed;  and  the 
churchwardens  and  overseers,  and  their  successors 
for  the  time  being  have  been,  thenceforth  by  virtue 
of  the  premises,  and  of  the  statute  in  such  oase 
made  and  provided,  possessed  of  and  in  the  said 
term,  &c. ;  that  afterwards,  and  before  the  said  times 
when,  &&»  to  wity  on  &c.,  the  said  dwelling-house 
then  being  vested  in  the  churchwardens  and  over- 
seers on  behalf  of  the  parish,  and  then  being  a  tene- 
ment provided  at  the  charge  of  the  parish  for  the 
habitation  of  the  poor  thereof^  one  M  S,  then  being 
a  poor  person,  had  been  permitted  by  the  church- 
wardens and  overseers  for  the  time  being  to  occupy 
the  said  tenement,  and  from  thence  imtlland  at  the 
time  of  making  the  complaint  thereinafter  men- 
tioned, remained  in  possession  thereof,  and  had 
refiued  and  neglected  te  quit  the  tame,  and  deliver  up 
possession  to  the  churchwardens  and  overseers  of 
the  poor  of  the  said  parish,  within  one  month  after 
a  certain  notice  and  demand  in  writing  for  that 
purpose,  signed  by  the  churchwardens  and  over- 
seers of  the  poor  of  the  said  parish,  which  had 
before  then  been  delivered  to  the  said  M  S,  the  said 
M  S  tlien  being  and  continuing  in  such  occupation, 
under  and  by  virtue  of  tlie  said  permission  at  the 
time  of  such  delivery.  The  plea  then  stated  the 
preferring  of  an  infonnationby  one  of  the  overseers, 
against  M  S  before  a  Justice,  pursuant  to  the  sta- 
tute, the  issuing  of  a  summons  thereon,  the  delivery 


of  the  summons  to  M  S  seven  days  before  the  day 
appointed  for  the  hearing,  the  n^lect  of  M  S  to 
appear,  and  averred,  that  upon  proof  of  the  dehreiy 
of  the  summons,  the  Justices  proceeded  to  detenmie 
the  matter  of  complaint,  and  adjudged  the  ssme  to 
be  tme;  St  then  alleged  the  issuing  of  a  wamnt  te 
cause  possession  of  the  premises  to  be  delivesed  ts 
the  churchwardens  and  oveneers,  pursuant  to  sta- 
tute 59  Oeo.  8.  c  13,  which  was  delivered  to  tibe 
defendant  A,  to  be  executed,  by  virtue  of  whk^  ia 
Older  to  deliver  peaceable  and  quiet  posseasJOB 
thereof  to  the  said  dmrchwardens,  &c,  he,  the  de- 
fendant A«  and  the  othst  defendant,  as  his  serviaK, 
and  bv  his  command,  afterwards,  and  within  a  rea- 
sonable time  after  the  abjudication,  and  after  the 
delivery  of  the  said  warrant,  to  wit,  at  the  time  ia 
the  introductory  part  of  the  plea  meotioDe^  the 
same  being  in  the  daytime,  broke  and  entered  the 
said  dwelUng-house,  and  because  the  plaintiff  sad 
hiftfoouly  were  then  occupying  tiie  same,  the  piab- 
tiff  elahing  tome  Htle  thereto  under  oolonr  of  a  eer- 
^  tain  charter  of  demise  pretended  to  be  thereof  made 
'  to  him  by  the  sud  M  S  for  the  term  of  his  natnzal 
life^  qfter  h0r  taid  rrfuoal  and  wegfod^  whereas  iso- 
thing  passed  thereby,  and  althon^  the  plaioliffaBd 
his  fomily  were  then  xeqnested  ao  to  do^  Bofasd  te 
depart  and  go  out  of  the  said  teneoieiiti  the  dstfrn- 
dants  then  gently  ejected,  expelled»  pcit  outy-and 
removed  the  plaintiff  and  hia  fomily  from  the  ssid 
tenonent^  for  the  purpose  of  .ddiveriag  the  peace- 
able and  quiet  possession  thereof  to  the  aaid  ^Hch- 
wardens  and*  overseeti,  &o.,  and  so  juttfed  tbe 
trespass  complained  ot  On  special  demoner,  hdd, 
first,  that  the  seisin  in  fee  of  the  Marquis  ef  fi;  sc 
Uie  time  of  the  demise  to  the  chuehwazdem  aod 
overseers  of  the  poor,  waa  sufficiiently  aveoed. 
Seoondly,  that  the  churchwavdena  and  oraaeen 
are  not  made  by  the  act,  59  Geo.  Z.  e.  12.  s.  17,  a 
complete  body  corporate,  but  are  only  empewfted 
*  to  ^  accept,  tak?,  and  hold  in  the  natnre  of  a  body 
corporate;"  therefore,  that  it  waa  not  Baesasaiy 
that  they  should  accept  the  demiee  by  an  in^ra- 
ment  under  a  common  seal*  Thirdly*  that  die  lease 
need  not  mention  the  names  of  the  then  ehaRh- 
wardens  aud  overseers,  inasmuch  om'  the  gfsat 
would  be  good  by  the  name  of  office  to  theoe  iadi- 
vldual  officers.  Fourthly,  that  tho  avetm  ent  sf  a 
charter  of  demise  gave  a  oolonc  of  title,  tiioagh  in 
reality  a  had  one.  SmUh  v.  Adkku,  11  I^mt  J:  Icp. 
(N.8.)  Exch.  88;  8  M.  &  W.^2;  1  J>0^  P.C. 
(ma)  129. . 

USE  AND  OCCUPATION. 

A  tenant  in  common  of  five  houses  oeciqiying 
one  of  them,  joined  his  co-tenant  in  tiie  aaleof  tbe 
five,  and  contmued  in  the  occupation  of  the  eaoibr 
two  years  afterwards: — Held,  ^at  these  focti  sdoee 
were  not  evidence  of  a  tenancy,  and  that  he  cenU 
not  be  sued,  by  the  purchaser,  for  use  and  eee^n- 
tion.  Tew  v.  ^onee,  14  Law  J.  Rep.  (b,8.}  Ssdi.  94 ; 
18  M.  &  W.  12,  • 
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